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BACKGROUND INFORMATION

The proposed equal rights amendment to the United States

Constitution, which passed the Congress in March 1972, and is pending

before the State legislatures, has been introduced in various forms

in Congress since 1923. The first equal rights amendment .was introduced

in 1923 by Senator Charles Curtis, later Vice President of the United

States, and Representative Daniel R. Anthony, Jr.

The language of the early version provided:

Men and women shall have equal rights
throughout the United States and every
place subject to its jurisdiction.

The amendment was rewritten in the Senate Judiciary Committee in

1943, and since that time it has been introduced with the following

language:

Equality of rights under the law shall
not be denied or abridged by the United
States or by any State on account of sex.

Both the House of Representatives and the Senate Judiciary

Committee have held hearings on the measure, and have reported the
amendment to the full House or Senate. Before 1972, the Senate twice

passed the amendment, in the 81st Congress on January 25, 1950, and
in the 83rd Congress, on July 16, 1953. On both occasions, the

measure included what was known as the "Hayden rider," which provided

that

The provisions of this article shall not be construed
to impair any rights, benefits, or exemptions now orhereafter conferred by law upon persons of the female sex.

/t
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The Senate Judiciary Committee has pointed out that this rider

"is not acceptable to women who want equal rights under the law. It

is under the guise of so-called 'rights' or 'benefits' that women have

been treated unequally and denied opportunities which are available

to men."l/

The House of Representatives passed the equal rights amendment

in the 91st Congress on August 10, 1970, after the discharge procedure

was used to free the proposal from Committee. There had been no

Committee action on equal rights amendments for 22 years, and it

was a major goal of 91st Congress proponents of the amendment, led

by Representative Martha Griffiths, to bring the bill to the floor

of the House.

The Senate Subcommittee on Constitutional Amendments, chaired

by Senator Birch Bayh, had held three days of hearings in May 1970,

and had favorably reported the amendment to the full Senate Committee

on the Judiciary. On September 9, 10, 11, and 15, the full Committee

held hearings, chaired by Senator Sam J. Ervin, Jr.*

During Senate consideration of the measure, two amendments were

adopted: 1) to guarantee that nothing :in the women's rights amendment

would require the drafting of women into the armed forces if Congress

chose not to draft them, and 2) to permit recitation of "non-denom-

inational" prayers in public schools and all other public buildings.

1. S. Rept. No. 1558, 88th Congress, 2d Sass., p.2.
*Senator Ervin chaired the hearings at the request of Senator
James 0. Eastland, Chairman of the Committee.
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Supporters of the equal rights amendment were unhappy with

the amended version of the measure. On November 19, 1970, by

unanimous consent, the Senate laid aside the proposed equal rights

amendment, and no further action was taken by the 91st Congress.

CURRENT STATUS OF THE EQUAL RIGHTS AMENDMENT

The proposed equal rights amendment to the United States

Constitution passed the Congress in March 1972, and will take effect

two years after it is ratified by three-fourths (38) of the States.

The amendment provides:

Equality of rights under the law shall not be
denied or abridged by the United States or by
any State on account of sex.

Hearings were held in the 92nd Congress by Subcommittee No. 4
of the House Judiciary Committee on the equal rights amendment (H.J.

Res. 208) and the women's equality act (H.R.' 916) on March 24, 25 and

31, and April 1, 2, and 5, 1971. The House Judiciary Committee

approved the equal rights amendment on June 23, 1971, with two

amendments. The first amendment reworded the measure by adding the
words "of any person" as follows:

.
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Equality of rights of any person under the law
shall not be denied or abridged by the United
States or by any State on account of sex.

(emphasis added)

The second amendment added the following section to the bill:

This article shall not impair the validity of any
law of the United States which exempts a person
from compulsory military service or any other
law of the United States or any State which
reasonably promotes the health and safety of the
people.

However, when the House of Representatives considered the

equal rights amendment on October 12, 1971, it rejected the Committee

amendments and approved the measure by a roll call vote of 354-23 in the

jj form in which it was introduced:

Equality of rights under the law shall not be denied
or abridged by the United States or by any State on
account of sex.

On February 29, 1972, the Senate Committee on the Judiciary

favorably reported out the equal rights amendment in its original

form. The Senate began debate on the measure (S.J. Res. 8, S.J. Res, 9,

H.J. Res. 208) on Friday, March 17, 1972, and passed the equal rights

amendment without change on March 22, 1972, by a vote of 84-8.

MMI 1'.110 -1
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ARGUMENTS FAVORING THE EQUAL RIGHTS AMENDMENT

1. Women suffer discrimination, based solely on their sex, in many

areas of life.

"Women are a majority of the population,.but they are treated

like a minority group. The prejudice against them is so widespread,

that, paradoxically, most persons do not yet realize it exists."

Representative Shirley Chisholm 2/

"The legal and extra-legal disabilities which women still

face today...range from laws prohibiting women from working in certain

occupations and excluding women from certain colleges and universities

and scholarship programs, to laws which restrict the rights of married

women and which carry heavier criminal penalties for women than for

men. The documentation is extensive...."

Representative Florence Dwyer 3/

2. The equal rights amendment would benefit men as well as women.

The primary purpose of the equal rights amendment is to insure

that the sexes share equally the duties and privileges of American

citizenship. Many proponents of the amendment believe that equality

under the law would benefit men as well as women in the following ways:

2. Unbought and Unbossed (Boston, 1970), xii.
3. The 'Equal Rights' Amendment, Hearings before the Subcommittee on

Constitutional Amendments, Committee on the Judiciary, United
States Senate, 91st Congress, 2d Session, p. 28.
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According to a 1970 survey, twenty-three States allow exemptions

or excuses from jury service for women or for professions in which

women predominate. If those rules which permit excuses to women but

not to men are set aside, in compliance with the equal rights amendment,

it could be said that men would benefit from the amendment.

Proponents believe that, under the equal rights amendment,

protective laws which affect women, but not men, would not be repealed,

but would be extended by State legislatures to protect men as well

as women.

Some States do not provide, in any circumstances, for a woman

to pay alimony to her ex-husband. The equal rights amendment may

invalidate laws which do not specifically allow alimony for either

spouse, on the basis of need.

Men would benefit if their wives were equally insured against

death or disability. In some cases today, men and women employees

pay equal rates toward life insurance, but the widow of'one employee

receives greater benefits than the widower of another. Arguably,

under the equal rights amendment, social security regulations would

be changed to provide men the same benefits as women.

"
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Case law establishes a presumption in favor of the mother

rather than the father in child custody cases. Under the equal rights

amendment this practice may be halted, and men would presumably

benefit.

The duty of military service, to date required of the male

sex only, might reasonably be required also of the female sex under

the amendment.

3. The equal rights amendment is needed because the 5th and 14th
amendments havenot been interpreted as providing equal rights
for women.*

"In no 14th amendment case alleging discrimination on account

of sex has the United States Supreme Court held that a law classifying

persons on the basis of sex is unreasonable and therefore unconstitutional."

President's Commission on the
Status of Women (1963) 4/

"It is certainly possible for the courts of this country to

interpret the Constitution to make an equal rights amendment. The

Supreme Court or any Federal Circuit court or any district court must

know by now that this is never going to happen...

*In Reed v. Reed, Docket No. 70-4, 40 LW 4013, Nov. 22, 1971, the
Supreme Court for the first time found a sex based classification in
violation of the equal protection clause of the 14th Amendment, stating
that the Amendment "does not deny to States the power to treat different
classes of persons in different ways... (but a) classification 'must be
reasonable, not arbitrary, and must rest upon some ground of difference
having a fair and substantial relation to the object of the legislation...
By using the language of the reasonableness test the court dashed the
hopes of those who desired a stricter application of the equal protection
clause. The decision does not give a clear indication of how far the
court is prepared to go in finding differential treatment according to
sex invalid under the 14th Amendment.

4. Report of the Committee on Civil and Political Rights (Washington;
1963), p. 34.

.. . ..;; , . s _ ,r"
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"All this amendment asks could easily be done without the

amendment if the Supreme Court were willing to do it, but they are

not....

Representative Martha W. Griffiths 5/

4. So-called "protective" laws actually exclude women from
promotion.

"Since our major efforts have been directed toward achieving

equality for women in employment, one of our strongest reasons for

supporting the equal rights amendment is that it would nullify all

State restrictive laws that limit women as to what work they can

do, how long they can work, and what they can lift.

"It is an insult to women that such laws or rules are referred

to as 'protective' when their sole function is to exclude women

from higher-paying jobs."

Georgianna Sellers, Acting
Chairman, League of American
Working Women (LAWW) 6/

"The fact is that the effect of the Amendment on protective

labor legislation provides no sound basis for opposing it.

"There are three interrelated points here. First, the crazy

quilt of existing state protective laws reveal graphically that there

is no consensus on what is needed protection for either men or women.

5. The 'Equal Rights' Amendment, op. cit., pp. 22-24.
6. Ibid., p. 575.
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and that much of the legislation, instead of providing solutions to

the real problems of women workers, actually 'protect' them out of

jobs they are perfectly capable of fulfilling. Second, under Title

VII of the Civil Rights Act of 1964, much state legislation of this

type is being invalidated and will be of no long term importance.

Third, such laws that confer genuine benefits can and should be

extended to men under the equal rights amendment."

Professor Norman Dorson
New York University
Law School 7/

5. There is no reason why women should not share with men the full
rights and responsibilities of citizenship.

"The important thing, I suggest, is that no American--regardless

of sex, race, religion, or nationality--should be arbitrarily denied

rights and opportunities which are essential components of his

humanity and citizenship whether or not anyone else values them or

cares to use them. They belong to the person, as a person."

Representative Florence Dwyer 8/

"As long as organized legal systems, once the most respected

and most feared of social.institutions, continue to differentiate

sharply in treatment or in words between men and women on the basis

of irrelevant and artificially created distinctions, the likelihood

7. Equal Rights 1970, Hearings before the Committee on the Judiciary,
United States Senate, 91st Congress, 2d Sess., pp. 321-322.

8. The 'Equal Rights' Amendment, off. cit., p. 27.
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of men and women coming to regard one another primarily as fellow

human beings and only secondly as representatives of another sex will

continue to be remote."

Professor Leo Kanowitz
University of New Mexico 9/

6. A national amendment is the best, most effective way to establish
equality of rights for men and women.

"Although it is possible that... discriminations might eventually

be corrected by legislation, legislative remedies are not adequate

substitutes for fundamental constitutional protection against discrimina-

tion. Any class of persons (i.e., women) which cannot successfully invoke

the protection of the Constitution against discriminatory treatment

is by definition comprised of 'second class citizens' and is inferior

in the eyes of the law."

Citizens' Advisory Council
on the Status of Women
(1970)10/

"But if I believe that the equal rights amendment would not

achieve anything that could not be achieved by the courts in interpreting

existing constitutional provisions, the question arises as to why I

am supporting the equal rights amendment at this time. The answer

is simple. Although I still believe that there is a very high degree

9. Women and the Law (Albuquerque, 1969), p. 4.

10. "The Equal Rights Amendment: A Memorandum" (Washington, 1970), p. 4.
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of probability that the Supreme Court will perform as I hope and

expect in this area, there is no guarantee that it will do so. More-

over, I now believe that it is necessary for all branches of government

to demonstrate an unshakable intention to eliminate every last vestige

of sex-based discrimination in American law."

Professor Leo Kanowitz
University of NewMexico 11/

"I can think of no better way to proceed than by way of con-

stitutional amendment.

We have attempted to act by Federal legislation. We can act

as far as Federal employment is concerned, but almost immediately we

get into jurisdiction disputes with the States in other areas. We can

abide and hope the States will proceed, but on the basis of the record,

although it has been rather encouraging in recent years, I don't think

we can say it has been enough."

Senator Eugene McCarthy 12/

ARGUMENTS OPPOSING THE EQUAL RIGHTS AMENDMENT

1. Men and women are different and absolute le al equality is impossible.'
"Ever since Adam gave up his rib to make a woman, throughout

the ages we have learned that physical, emotional, psychological and social

differences exist and dare not be disregarded."

Representative Emanuel Celler 13/
11. Equal Rights 1970, o cit., p. 164.
12. The 'Equal Rights' Amendment, op. cit., p. 8.
13. 116 Cong. Rec. H7949, (August 10, 1970, daily ed.).
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"When he created them, God made physiological and functional

differences between men and women. These differences confer upon men

greater capacity to perform arduous and hazardous physical tas s.

Some wise people even profess the belief that there may be psychological

differences between men and women...

The physiological and functional differences between men and

women constitute earth's important reality. Without them human life

could not exist.

"For this reason, any country which ignores these differences

when it fashions: its institutions and makes its law is woefully

lacking in rationality."

Senator Sam J. Ervin, Jr. 14/

"Not every legal differentiation between boys and girls,

men and women, husbands and wives, is of an obnoxious character, and...

to compress all these relationships into one tight little formula

is to invite confusion;anomaly, and dismay.".

Professor Paul A. Freund
Harvard University 15/

14. 116 Cong. Rec. S13905, (August 21, 1970, daily ed.).
15. Equal Rights 1970, o. cit., p. 74.
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2. The equal rights amendment would threaten the family structure.

"The equal rights amendment may require changes in the

traditional roles of the husband as breadwinner and the wife as

householder....The intrusion of the hand of government into the

delicate personal relationship of husband and wife, and their

relationship to their children, including custody and bastardy laws,

age of consent, and so forth, would bring grief untold. We are asked

to put emotion and sentiment on a checkerboard to be moved about by

Federal and State governmental authorities."

Representative Emanuel Celler 16/

3. The equal rights amendment is unnecessary: the 5th and 14th
amendments are adequate to protect women's rights.

"Since the Commission is convinced that the U.S. Constitution

now embodies equality of rights for men and women, we conclude that .a

constitutional amendment need not now be sought in order to establish

this principle."

Report of the President's
Commission on the Status
of Women 1963 17/

"It will not do to answer that the courts will make sensible

distinctions and will not give a literal meaning to 'equal rights

under the law.' If only that were the purport of the amendment, it

16. 116 Cong. Rec. H7962, (August 10, 1970, daily ed.).17. "American Women," Report of the President's Commission on the
Status of Women (Washington, 1963), p. 45.
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would be redundant of the equal protection guarantee of the 14th

amendment. The Supreme Court has not held, as is sometimes loosely

stated, that women are not 'persons' within the meaning of that

amendment. Rather, the Court has found in the past that certain laws

do not discriminate unfairly against women."

Professor Paul A. Freund
Harvard University 18/

"The most significant and controversial [constitutional

amendment] was the 14th amendment. Article I of that amendment, as

you know, provides 'nor shall any State...deny to any person the

equal protection of the laws.'

"Now, I'm sure that Thaddeus Stevens and other Members of

the 39th .Congress did not have any sex in mind when they debated

the issue. But they said 'person.' I am a person and the Federal

courts have so ruled and should be called upon to rule again.

"That is why President Kennedy's Commission on the Status of

Women after a great deal of study rejected the equal rights amendment..

Myra Wolfgang, Vice President

Hotel & Restaurant Employees,
AFL-CIO 19/

18. Equal Rights 1970 o0. cit., p. 74.
19. Ibid., pp. 33-34.
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4. The equal rights amendment would repeal important State protective
laws

"Unless this proposal includes the Hayden retention proviso,

it will repeal the thousands of laws, rules, regulations, directives,

opinions, which now protect women from insidious and destructive working

conditions visited upon them largely because of their biological com-

position and background. These laws, etc., are the result of. years of

research, debate, social action of momentous proportion...They have

had subsequent re-appraisals and amendments. While many are obsolete

and inadequate, they constitute a protective force absolutely man-

datory for women's protection."

Mortimer Furay
Detroit-Metropolitan
AFL-CIO Council 20/

"There are various kinds of protection for women workers

provided by State laws and regulations: (1) minimum wage; (2) overtime

compensation; (3) hours of work, meal and rest period; (4) equal

pay; (5) industrial homework; (6) employment before and after child-

birth; (7) occupational limitations; and (8) other standards, such as

seating and washroom facilities and weight-lifting limitations. It

20. The 'Equal Rights' Amendment, o cit., p. 81.
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would be desirable for some of these laws to be extended to men, but
the practical fact is that an equal rights amendment is likely to

destroy the laws altogether rather than bring about coverage for

both sexes."

Myra Wolfgang, Vice President
Hotel & Restaurant Employees
AFL-CIO 21/

5. The amendment would make women eligible for the draft.

"To me perhaps the most distasteful thing of all, is that

as long as we keep selective service on the books, or, if it is repealed,

then at any time when we reinstate it, women, along with men, must be

equally subject to military conscription. Conscription is objec-

tionable enough, many think, where men are concerned, but I think of

nothing more likely to destroy the family unit, nothing so likely

to transform us into a national socialistic type of state, than to

conscript American women into the Armed Forces."

Representative David W. Dennis 22/

"Subjection of women to compulsory military service, along

with men, raises a similar question. Again, the proponents appear to

insist that the drafting of women as well as men for suitable military

service would, in fact, be required under the Amendment. They assume,

probably correctly, that equal 'rights' would include obligation of

service; and under the Amendment men could claim that the 'right' of

21. Equal Rights 1 9 7 0 , op. cit., p. 77.
22. 116 Cong. Rec. H7960, (August 10, 1970, daily ed.).
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exemption from the draft must be applicable without regard to. sex."

Professor Paul A. Freund
Harvard University 23/

6. The equal rights amendment would cause chaos in the courts.

"The proposed amendment would also set -in motion an

infinitude of cases on almost unlimited. issues which would require

clarification, which would require endless years for resolution, and

which would, in my judgement, set us back rather than forward in

our struggle for equality."

Mrs. Mary Dublin Keyserling
Former director, Women's Bureau,
U.S. Department of Labor 24/

"There are many laws specifically protecting working women;

they cover such subjects as night work, dangerous and heavy work,

maximum hours and maternity leave. These laws would be thrown into

confusion. So would a great body of law governing divorce, child

support, custody, alimony, th? age at which a woman reaches her

majority, and a widow's rights in her husband's estate."

New York Times editorial
(1970) 25/

"If anything about this proposed amendment is clear, it is that
it would transform every provision of law concerning women into a

constitutional issue to be ultimately resolved by the Supreme Court.

23. Equal Rights 1970, of. cit., p. 77.
24. Ibid., p. 149.
25. August 12, 1970, p. 40.
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Every statutory and common law provision dealing with the manifold

relations of women in society would be.forced to run the gauntlet of

attack on constitutional grounds. The range of such potential

litigation. is too great to be readily foreseen..."

Professor Paul A. Freund
(1953) Harvard University 26/

26. Ibid.
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RECENT CONGRESSIONAL DOCUMENTS RELATING TO
THE EQUAL RIGHTS AMENDMENT

U. S. Congress. House of Representatives. Committee on the Judiciary.Subcommittee No. 4. Equal Rights for Men and Women 1971. Hearings,92nd Cong., 1st Sess. on H. J. Res. 35, 208, and Related Billsand H.R. 916 and Related Bills. Washington, U.S. Gov't. Print.Off., ~171. 724 pp.

U. S. Congress. Senate. Committee on the Judiciary. Equal Rights1970. Hearings, 91st Cong., 2d Sess., on S.J. Res. 61 andS.J. Res. 231 Proposing an Amendment to the Constitution Relativeto Equal Rights for Men and Women. Washington, U.S. Gov't.Print. Off., 1970. 433 p.

U. S. Congress. Senate. Committee on the Judiciary. SubcommitteeonConstitutional Amendments. The "Equal Rights" Amendment.Hearings, 91st Cong., 2d Sess., on S.J. Res. 61 to Amend theConstitution to Provide Equal Rights for Men and Women. Washington,U.S. Gov't. Print. Off., 1970. 793 p.



GOTPUB

1981

R _si9 i~aa l .a


