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The Supreme Court and Exclusionary Zoning:.
Village of Arlington Heights v. Metropolitan

Housing Development Corp.

On October 13, 1976 the Supreme Court heard arguments in Village

of Arlington Heights v. Metropolitan Housing Development Corp., 517 F. 2d

409 (C.A. 7 1975), cert. granted 44 U.S.L.W. 3358 (12/16/75). The case was

the latest in a recent series of lower Federal court decisions involving a

challenge, under the Equal Protection Clause and Federal civil rights laws,

to local zoning and land use policies which, by restricting development of

low and moderate income housing, are alleged to deprive blacks and other

racial minorities of their right to equal housing opportunity. The same

issue was recently before the Court in Warth v. Seldin, 422 U.S. 490 (1975)

but it there refused to rule on the merits, finding the plaintiffs in that

action lacked standing to attack the local exclusionary policy.

I.

Municipalities traditionally have had broad powers to control the

uses to which property owners may put their land through enactment of local

zoning ordinances. Historically, challenges to land use restrictions have

been based largely on the owner's right not to be unreasonably deprived of

the use of his property and, therefore, have been brought under the Due Pro-

cess Clause of the Fourteenth Amendment. Fifty years ago, in Village of Eu-

clid v. Ambler Realty Co., 272 U.S. 365 (1926), the Supreme Court sustained
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a comprehensive zoning scheme restricting industrial development in the com-

munity against charges by a landowner that it resulted in a diminution of

value, constituting a "taking" of property in violation of due process. The

Court ruled that zoning ordinances were to be accorded a presumption of legisla-

tive validity and did not violate due process unless they had "no foundation

in reason and [were] a mere arbitrary and irrational exercise of power hav-

ing no substantial relation to the public health, the public morals, the pub-

lic safety or public welfare." 272 U.S. 395. Local zoning authority

could be constrained only by the limits of the Federal and State constitution

or considerations of "general public interest."

Two years later, the Court applied the Euclid rationale to invali-

date the refusal of a city to exempt certain property from restrictions im-

posed by local ordinance. In Nectow v. City of Cambridge, 277 U.S. 183

(1928), a newly enacted zoning ordinance caused a portion of plaintiff's land

to be classified as residential while the remainder was in a nonrestricted

business district and the property as a whole was near a major industrial

development. The residential classification precluded the plaintiff from

fulfilling a contract to sell his land. Because the court-appointed master

found that exempting the property from the zoning ordinance would not endan-

ger the public health, morals, safety, or welfare, the ordinance, as applied

in that case, did not bear a substantial relation-to the police power of the

state. Therefore, the ordinance deprived plaintiff of his property without

due process of law, and the property had to be exempted.
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After, Nectow, the Court maintained a largely hands off attitude

with regard to municipal zoning. For the most part, the Court over the

next 40 years deferred to the judgment of local authorities by dismissing

appeals or denying petitions for certiorari. The judicial attitude is per-

haps typified by Berman v. Parker, 248 U.S. 26 (1954) where the Court, in

sustaining a redevelopment project in the District of Columbia, affirmed a

broad concept of public welfare that may be advanced by land use regulation.

We do not sit to determine whether a particular housing
project is or is not desirable. The concept of public
welfare is broad and inclusive ... The values it repre-
sents are spiritual as well as physical, aesthetic as well
as monetary. It is within the power of the legislature
to determine that the community should be beautiful as
well as healthy, spacious as well as clean, well-balanced
as well as carefully patrolled. 348 U.S. at 32.

In the last decade, the focus of land use litigation has shifted as

a consequence of cases calling in question so-called "exclusionary zoning,"

that is, "controls which appear to interfere seriously with the availability

of low and moderate cost housing where it is needed." Williams and Noran,

Exclusionary Land Use Controls, 22 Syracuse Law Review 475, 478-9 (1971).

Recognizing that most zoning regulations could pass the .Euclid due process

test, the court in Arlington Heights, and other cases of this nature, have

sought to subject exclusionary zoning actions which operate to limit housing

opportunities for low and moderate income groups, to more exacting standards

of review under the Equal Protection Clause.

The traditional test for determining the denial of equal protec-

tion is to ascertain whether the law in question bears a "rational relation-

ship" to a legitimate governmental objective. Dandridge v. Williams, 397

s 
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U.S. 471 (1970); Ybarra v. City of Los Altos Hills, 503 F. 2d 250 (C.A. 9

1974). An ordinance does not deny equal protection simply because its clas-

sifications are not mathematically precise or because some inequality results

from its application. 397 U.S. at 485. If the ordinance bears a rational

relationship to the end sought and that end is constitutionally permissible,

then the courts will not disturb the legislative judgment.

In discussing the constitutionally permissive objectives of zoning

regulations, the Supreme Court in Village of Belle Terre v. Boraas, 416 U.S.

1, 8-9 (1974) held that the zoning power is not "confined to elimination of

filth, stench, and unhealthy places;" rather, it may be used to define areas

where "family values, youth values, and the blessing of quiet seclusion and

clean air make the area a sanctuary for people." Ordinances purporting to

control population density, traffic and parking problems, and to preserve

the community's rent structure have also been held to promote proper state

objectives. E.g., Construction Industry Ass'n v. City of Petaluma, 522 F.

2d 897 (C.A. 9 1975), cert. denied U.S. (1976).

Village of Belle Terre (supra) upheld a municipal zoning ordinance

prohibiting residence in a single family housekeeping unit of more than two

unrelated persons. The Court reaffirmed the Euclid presumption of legis-

lative validity and subjected the ordinance to traditional equal protection

analysis, ;requiring only a rational relationship to a permissible stte ob-

jective. A legitimate objective of the Village ordinance was to preserve 4
"quiet place, where yards are wide, people few, and motor vehicles restric

ted." Since the ordinance embodied neither a "suspect" classification nor
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infringed a "fundamental" right, the law was sustained as the type of "eco-

nomic and social legislation where legislatures have historically drawn lines

which we respect against the charge of violation of the Equal Protection

Clause, if the law be 'reasonable, not arbitrary."' (citations omitted)

416 U.S. at 8.

An ordinance is not entitled to a presumption of validity, however,

if it impacts adversely on some constitutionally protected groups (that is,

if it embodies a "suspect classification") or if it deprives persons of some

service, benefit, or right to which they are constitutionally entitled (that

is, if a "fundamental interest" is affected). E.g., Korematsu v. United

States, 323 U.S. 214 (1944): Shapiro v. Thompson, 394 U.S. 618 (1969). If

the ordinance either involves a suspect classification or affects a fundamen-

tal interest, the state has the burden of showing that the ordinance fur-

thers a "compelling state interest." In re Griffiths., 413 U.S. 717 (1973).

Then the ordinance is subject to strict scrutiny and the court must determine

that the ordinance was "necessary" to further that interest.
1/

Although race is a suspect classification, the status of wealth

1/ Korematsu v. United States, 323 U.S. 214, 216 (1944): "All legal restric-

tions which curtail the civil rights of a single racial group are im-
mediately suspect. That is not to say that all such restrictions are
unconstitutional. It is to say that the courts must subject them to
the most rigid scrutiny."

1
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as a suspect classification or housing as a fundamental interest is doubt-

ful at best, and, both questions are central to the issues raised in exclu-

sionary zoning cases. In James v. Valtierra, 402 U.S. 137 (1971), the

Supreme Court sustained a California constitutional provision requiring the

local electorate to approve construction of low-rent public housing before

it could begin. Insodoing, it applied traditional equal protection standards

finding, in effect, that the distinction in the law was based on wealth and

did not constitute race discrimination despite its asserted adverse impact on

housing opportunities for racial minorities. The more rigorous compelling

state interest test was inappropriate since it was not shown that the referen-

dum requirement "was aimed at a racial minority." The Court stated: "The Ar-

ticle requires referendum approval for any low rent public housing project,

not only for projects which will be occupied by a racial minority. And the

record here would not support any claim that a law neutral on its face is

in fact aimed at a racial minority." In other words, neither the fact that

the state law affected the poor generally, nor that housing interests were

involved, was sufficient to invoke strict judicial scrutiny.

Read together with Village of Belle Terre, the decision in l-

tierra seems to reinforce the Court's earlier rulings to the effect tat

persons whose interests are adversely affected by the exclusionary aspects

of local zoning ordinances have a heavy burden in overcoming the traditional

presumption of legislative validity. In order to subject zoning actions to

"strict scrutiny" under .the Equal Protection Clause, the courtsmust find

i
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that the.zoning plan involves either a suspect classification or fundamen-

tal interest. Valtierra and other High Court rulings indicate that wealth

is not a suspect classification unless the plaintiff sustains an "absolute

2/
deprivation" of low income housing. Village of Belle Terre likewise sug-

gests that personal interests in housing do not rise to the level of a
3/

fundamental constitutional right. Accordingly, the lower Federal courts

have evolved various constitutional theories to find that a local zoning

policy is racially discriminatory in either its purpose or effect, thereby

calling for strict judicial scrutiny and requiring local officials to jus-

tify their actions by demonstrating a compelling state interest. The re-

mainder of this paper will survey those cases taking as its focal point

the Seventh Circuit ruling in Metropolitan Housing Development Corp. v.

Village of Arlington Heights, currently pending before the Supreme Court.

II.

Metropolitan Housing Development Corp. v. Village of Arlington

Heights, 517 F. 2d 409 (C.A. 7 1975) involved a suit by the corporation (MHDC)-

2/ In San Antonio School District v. Rodriguez, 411 U.S. 1 (1973), the
Court noted that wealth was suspect only if the individuals who
constituted the class "because of their impecunity... were complete-
ly unable to pay for some desired benefit, and as a consequence
they sustained an absolute deprivation of a meaningful opportunity
to enjoy that benefit."

3/ In Lindsey v. Normet, 405 U.S. 56 (1972), the Court also declared
that there was no fundamental right or constitutional guarantee of
access to housing of a particular quality.

14
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a nonprofit organization formed to develop low and moderate income housing
4/

in the Chicago metropolitan area--and various individuals to compel a zoning

change to permit construction in the village of a federally subsidized town-

house development, with a projected 40 percent minority occupancy, for low
5/

and moderate income tenants. MHDC had leased 15 acres of land in the Chica-

go suburb of Arlington Heights from the Clerics of St. Viator, a Catholic re-

ligious order, and since the property was zoned for single family residential

use, it thereafter applied to the Village for a zoning change. The Village

Board of Trustees denied the request to rezone the site from single family to

multifamily residential because the Village's "comprehensive plan" permitted

rezoning to "R-5" multifamily only if the area comprised a "buffer zone" be-
6/

tween single family and high intensity use.

4/ Individual plaintiffs Isaac Greenwood, Willie Ransom, and Arthur Guthrie
work in the Arlington Heights area but reside in other areas of Chica-
go or Evanston, Illinois. Intervening plaintiff Eluteria D. Maldonad9
resides and works in Arlington Heights. Brief for Respondents at ll,
Village of Arlington Heights v. MHDC, No. 75-616 (filed March 6, 197().

5/ The project, called "Lincoln Green," was to be developed in accordance
with section 236 of the National Housing and Urban Development Act of
1968, 12 U.S.C. 1715z-l. Section 236 is a program, administered through
the Federal Housing Administration, to aid in the construction of ren.
tal units for low and moderate income persons. To qualify for subsidies
the developer must rent to tenants who meet certain eligibility require-
ments with respect to income or family size. The subsidies-are passer
on to tenants in the form of reduced rent.

6/ The Viatorian land, as well as all the surrounding property was zoned
R-3, a designation limited to single family residential use, with the
exception of churches and schools.
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Plaintiffs brought an action claiming that the refusal to rezone
7/

violated the Fourteenth Amendment and various Federal statutory provisions.

Specifically, the complaint alleged that the Village's refusal "perpetuated

segregation and denied Metropolitan Housing the right to use its property in

a reasonable manner." The district court denied relief, finding the deci-

sion neither arbitrary nor capricious and justified by a "legitimate desire

to protect property values and the integrity of the village's zoning plan."

373 F. Supp. 211 (N.D. Ill. 1974). It found no evidence to prove that the

decision was racially motivated.

On appeal, plaintiffs contended that the Village's zoning policy

had been administered in a discriminatory fashion--urging some 60 instances

where zoning changes had previously been granted to commercial developers

without regard to the buffer zone requirement--and that the refusal in this

case had the racially discriminatory effect of excluding racial and ethnic

minorities from residence in the Village. While recognizing that exceptions

had been made to the stated policy, the Seventh Circuit found that the policy

had been consistently applied in the majority of cases. Of the 60 zoning

changes cited by the plaintiffs, the court found that only four constituted

clear violations of the buffer zone policy; two permitted variances possibly

7/ Plaintiffs alleged that the denial of rezoning request violated the Civil
Rights Act of 1866, 42 U.S.C. 1981, 1982; Civil Rights Act of 1871,
42 U.S.C. 1983; and the Fair Housing Act of 1968, 42 U.S.C. 3601 etse.
However, the court's decision was based solely on the Equal Protectin
Clause of the Fourteenth Amendment.

I
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constituted violations; and other variances were rejected due to the buffer

zone policy. The appellate court rejected the second contention as well.

Although the class affected by the Village's action was composed of individuals

of low and moderate incomes, with racial minorities constituting a higher per-

centage of this class than the general population, "[t]his fact alone... does

not make decisions that affect those in lower income brackets more than others

racially discriminatory governmental actions." 517 F. 2d at 413. Following

the rationale of Valtierra (supra), the court found that disparate racial im-

pact alone did not constitute an impermissible racial classification.

In analyzing the matter further, however, the court of appeals

declared that the impact of the Village's refusal to rezone "must be assessed

not only in its immediate objective but in its historical context and ultimate

effect." 517 F. 2d at 413. The historical context included the segregated

character of the Chicago metropolitan area and the nearly all-white makeup

of Arlington Heights and northwest Cook County, of which Arlington Heights

is a part. The court found the ultimate effect of the Village's refusal to

rezone "is, in all probability, that no [low income] housing will be built; in

Arlington Heights since plaintiffs were unable to find an economically feasi-

ble and suitable alternative site." 517 F. 2d at 414. The court stressed

'that the Village had not sponsored or participated in any low income housing

developments and that it had no such plans in the future. It further noted that

the rejected project could "[have] increas[ed] Arlington Heights' minority-

population by over one thousand percent." 517 F. 2d at 414.

I .
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Accordingly, although the Village had not discriminated directly,

it had "exploited" the pattern of racial segregation by "allowing itself to

become an almost one hundred percent white community." 517 F. 2d at 414.

In this connection, the court adverted to its earlier decision in Clark v.

Universal Builders, Inc., 501 F. 2d 234 (C.A. 7), cert. denied 419 U.S. 899

(1974) which held that a private builder's exploitation of residential

segregation by selling to blacks at inflated prices constituted racial dis-

crimination even though the builder was not responsible for the discrimina-

8/
tion that created the problem. Since the effect of the Village's decision

was racially discriminatory, it could be sustained only if the Village could

show that the decision was necessary to meet a "compelling" public interest.

The court -went on to reject as uncompelling the asserted interests

of the Village in the integrity of its zoning plan and protection of property

values. Thus, the Seventh Circuit held that Arlington Heights was consti-

tutionally obliged to assist in the elimination of housing segregation in the

community and could not reject with impunity "the only present hope" of

facilitating the residence of minorities within its borders. Although the

court indicated that the Village had an affirmative duty, its order in this

case was prohibitory in character--the Village was required only to refrain

from interfering with MHDC's development of Lincoln Green.

8/ In Clark, the court ruled, in effect, that exploiting a discriminatory

sEuation was itself an act of discrimination, stating: "[Slection 1982

is violated if the facts demonstrate that defendants exploited a situa-

tion created by socioeconomic forces tainted by racial discrimination.

Indeed, there is no difference in results between the traditional type of

discrimination and exploitation of a discriminatory situation. 503 F. 2d

at 330.

/ I
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III.

From a constitutional standpoint, Arlington Heights is unique in

the zoning area in finding a violation of the equal protection clause through

a refusal of the Village to act, not itself discriminatory on its face, with
9/

no showing of a racially discriminatory motive, but with an ultimate effect

of perpetuating housing segregation not otherwise attributable to actions of

the Village. In accord with Valtierra, the court of appeals rejected the ar-

gument based on a narrow racial "effects" test, finding that the dispropor-

tionate representation of minorities among lower income people potentially

served by Lincoln Green was not p _se determinative for purposes of equal

protection analysis. Also significant is the fact that the Seventh Circuit

specifically found that the project, even if approved, would have had "only

minimal effect" in relieving the metropolitan-wide problem of housing segre-

gation in the Chicago area. 517 F. 2d 415.

Although the court's analysis of the "historical context" and "ul-

timate effect" of the Village's action as a basis for invoking the compelling

9/ On the evidence, the trial court found that the rezoning request had been
treated no differently from other requests and the denial was based on
the buffer policy. As noted, the appeals court seemed to agree, fidd-
ing that the policy had been administered in a consistent and nondi-
criminatory manner. 517 F. 2d 412. Neither court was apparently pqr-
suaded by evidence introduced at trial recounting incidents of comm nity
opposition and protest to Lincoln Green as establishing a racially dis-
criminatory motive behind the Village Board's refusal to rezone. Brief
for Respondents at 16, Village of Arlington Heights v. MHDC, No. 75616
(filed March 6, 1976).
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10/
state interest test is not without precedent in prior cases, Arling-

ton Heights is distinguishable in law and on its facts from earlier judicial

applications of the theory. For instance, the Seventh Circuit cited United

Farmworkers of Florida Housing Project, Inc. v. City of Delray Beach, 493 F.

2d 799 (C.A. 5 1975) for support of the proposition that a city may have a

constitutional responsibility for alleviating the effects of de factor housing

segregation where it had historically ignored the problem in the past.

In Delray Beach local officials had blocked construction of an FHA

assisted project for minority farmworkers by refusing to permit the project,

located just outside the city limits, to tie into its existing water and

sewer facilities. The city sought to justify the refusal by asserting its

longstanding policy of requiring annexation as a condition to extending water

and sewer lines to areas outside the city limits. It further charged that the

project would violate density limits of the city's master land use plan.

The Fifth Circuit rejected these arguments, noting that the city had made

numerous exceptions to its annexation policy and master plan when whites were

involved and its refusal to accord similar treatment to the farmworkers pro-

ject was racially discriminatory.

Only then did the court go on to evaluate the city's conduct in terms

of its "historical context" and"ultimate effect." The court found that h s-

torically the low income housing in the city was located almost entirely in a

10/ Both terms were used by the Supreme Court in Reitman v. Mulkey, 387 US.
369 (1967), a case in which the Court invalidated a California Consitu-
tional provision which effectively prevented the state from enacting a
legislative prohibition on racial discrimination in housing.

w?
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racially segregated area and that the city had previously blocked plaintiffs'

efforts to construct subsidized housing on the same site, with indications that

the rejections had been racially motivated. Accordingly, the court concluded

that "[t]he ultimate effect of the city's past and present conduct is threefold:

first, the confinement of low income housing construction to the segregated area

of the city; second, a further reinforcement of segregation in the city because

minority citizens in disproportionate numbers live in low income housing and

third, a frustration of efforts to construct housing which family workers can

afford." (emphasis added) 493 F. 2d at 810.

Delray Beach is distinguishable from Arlington Heights since the court

in the former case made a threshold determination that the city's policy had

frequently been applied in a discriminatory manner in the past. Findings

based on the historical context and ultimate effect test only bolstered that con-

clusion and were not sufficient in and of themselves to invalidate the city's

action. Furthermore, while zoning policies are involved, the court in Dew

Beach was principally concerned with the granting of municipal services, 4

matter which may be subject to closer judicial scrutiny than zoning decisions.

The Arlington Heights court also relied on two other circuit court

rulings which had found municipal zoning actions to be racially discriminatory

in their ultimate effect thereby calling for strict judicial scrutiny. In

Kennedy Park Homes Association v. City of Lackawanna, 436 F. 2d 108 (C.A. 2

1970), cert denied 401 U.S. 1010 (1970), city officials refused to issue luild-

ing permits for a housing subdivision that was to be constructed under the

section 235 program and situated in a predominantly white area. The subdi-

vision was to be occupied predominantly by blacks. After public hearings ion

1 I
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the proposed development, the city council adopted a moratorium on all new

housing subdivisions because of alleged inadequacy of the existing water and

sewer systems. Based on past patterns of the community's dealings with

blacks, and expressed public opposition to the proposed project, the district

court found that the real purpose behind the city's zoning action was to

exclude blacks. The court of appeals affirmed, holding that the evidence

"lead inescapably to the conclusion that racial motivation resulting in in-

vidious discrimination guided the actions of the City." 437 F. 2d at 109.

In support of this finding, the court proceeded to evaluate the

rezoning in light of its historical context and ultimate effect. It found

that 98.9 percent of all nonwhite city residents lived in one ward of the

three ward city; that nonwhites composed 35.4 percent of the segregated

ward's population, which was a much higher percentage than nonwhites com-

posed of the general population; and that although blacks indicated a will-

ingness to move out of the segregated ward, contractors would not build

suitable housing for minorities outside the ward. On the basis of these

findings the court determined that segregation had existed for some time

that to p large extent segregation had been supported by the local goverd-

ment, and that the ultimate effect of the city's action was to reinforce

this pattern.

In the second case, United States v. City of Black Jack, Missot ri,

508 F. 2d 1179 (C.A. 8 1974), an action was brought by the federal govern-

ment charging the city with violation of Title VIII of the 1968 Civil Rights

0
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Act by its adoption of a zoning ordinance that prohibited any new multiple-

family dwellings. A housing organization had developed plans for construc-

tion of low and moderate income townhouses in St. Louis County and received

HUD approval for funding under section 236. Thereafter, residents of the

area, who opposed the project, successfully petitioned the County Council

for permission to incorporate as an independent municipality 
and adopted -

the ordinance blocking construction of that or similar housing anywhere

in the city.

The court of appeals applied a discriminatory effects test in

striking down the ordinance, holding the existence vel non of a racially

discriminatory purpose irrelevant in evaluating the legality of the local

law. "Effect, and not motivation, is the touchstone..." It measured the

effect of the city's action in terms of its ultimate effect and rejected

the district court's reasoning that since approximately the same percen-

tage .of blacks and whites in the area would be eligible for residence in

the project, the law did not operate in a racially discriminatory fashion.

The Eighth Circuit found that the metropolitan area as a whole was sub-

stantially segregated "in large measure [as a] result of deliberate ra-

cial discrimination in the housing market, by the real estate industry, and

by agencies of the federal, state, and local governments." (emphasis

added). 508 F. 2d at 1186. It considered the city's ordinance "but one

more factor" confining blacks to low income housing in the center city.

Thus, in its ultimate effect the ordinance prevented efforts to ameliorate

this situation and "would contribute to the perpetuation of segregation in

a community which was '99 percent white."

' ' f
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On examination; there appear to be significant differences be-

tween the courts' use of the historical context and ultimate effects test

in Delray Beach, Kennedy Park, and Black Jack, on the one hand, and Arling-

ton Heights on the other. In the earlier cases, the historical context

revealed that the challenged zoning action represented a deviation from

past practices and procedures.. In Delray Beach and Kennedy Park, this ap-

parent deviation from past policy, in turn, supported the court's infer-

ence of a racially discriminatory motive which served as a basis for those

courts' finding of an equal protection violation. As stated by the court

in Dailey v. City of Lawton, 425 F. 2d 1051, 1059 (C.A. 10 1970), another

early exclusionary zoning case which applied the ultimate effects test to

find a constitutional violation, "[i]f proof of a civil rights violation

depends on an open statement by an official of an intent to discriminate,

the Fourteenth Amendment offers little solace to those seeking its pro-

tection." In contrast, the Arlington Heights Zoning Board did not deviate

from past policy in rejecting the rezoning application; the Seventh Circuit

specifically found that the Board had "consistently" refused rezoning re-

quests on the basis of its buffer zone policy. Moreover, despite evidence

in the record, the court made no finding that the action of the board was

actuated by an illicit discriminatory motive.

It is true that the court in Black Jack, while conceding that

there was evidence to support this contention, likewise did not reach the

issue of racial motivation, holding specifically that effectec, and not

motivation, is the touchstone..." The court stated that an improper motive

fV
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could be established circumstantially, and inferred that race was a factor

behind the city's actions in that case but did not base its decision on

an illegal purpose. A possibly significant distinction, however, was that

the City of Black Jdbk, after learning of the project, took positive

action to incorporate the land upon which the development was to be built
11/

and zone it in a way to preclude construction. Also, the ruling in

Black Jack was based on the statutory prohibition in Title VIII of the

1968 Civil Rights Act (fair housing), not the Fourteenth Amendment.

In cases involving statutory, as distinguished from constitutional

sanctions on race discrimination, the courts will commonly look to the ef-

fects of laws, ordinances, and administrative decisions, both in the public

and private sphere, while ignoring the motives or intent behind the asserted

illegal conduct. For instance, the Supreme Court in Griggs v. Duke Power

Co., 401 U.S. 424 (1971) emphasized that under Title VII of the 1964 Civil

Rights Act good intent does not redeem employment practices which tend to

freeze the status quo of prior discriminatory policies. Congress directed

the thrust of the 1964 Act to the consequences of these employment prac-

tices, and not merely the motivation behind them. Similarly, in a Title

VIII case, the Eight Circuit in Williams v. Mathews, 499 F. 2d 819 (C.A.

11/ But, cf. Sisters of Providence of St. Mary of the Woods v. City of

Evanston, 335 F. Supp. 396 (N.D. Il.l. 1971), where the court stated:
'TThedenial of a zoning petition, though in a sense a negative;

process, when resulting in racial discrimination and part of

a pattern that has perpetuated racial stratification is no less

assertive conduct of a discriminatory nature than the more posi-

tive procedure of ... zoning out low and moderate income housing."

0
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8 1974) stated that "[t]he courts will look beyond the form of the trans-

action to its substance and proscribe practices which 
actually predictive-

ly result in racial discrimination irrespective of defendant's motive."

Last term, however, the Court, in differentiating the statutory from con-

stitutional standards applicable to race cases, seemed to suggest that

plaintiffs have a heavier burden of proof 
with respect to intent in es-

tablishing "invidious discrimination" under the Constitution 
than in proving

discrimination violative of Federal statute. Washington v. Davis, 44 U.S.L.W.

12/
4789 (1976).

12/ That case involved an equal protection challenge to a qualifying ex-

amination for prospective police officers based solely 
on the test's

discriminatory impact in screening out black applicants. No claim

of "intentional discrimination or purposeful discriminatory 
actions"

was alleged. In sustaining the validity of the test, the Court re-

jected the proposition that its disproportionate racial impact

"standing alone and without regard to discriminatory purpose" would

subject the procedure to strict judicial scrutiny under 
the Equal

Protection Clause. The Court went on to observe:

"Under Title VII, Congress provided that when hiring and pro-

motion practices disqualifying substantially disproportionate

numbers of blacks are challenged, discriminatory purpose need

not be proved, and that it is an insufficient response to dem-

onstrate some rational basis for the challenged practices. t

is necessary, in addition, that they be "validated" in terms of

job performance in any one of several ways, perhaps by ascer-

taining the minimum skill, ability or potential necessary for

the position at issue and determining whether the qualifying

tests are appropriate for selection of qualified applicants

for the job in question. However this process proceeds, it

involves a more probing judicial review of , and less deference

to, the seemingly reasonable acts of administrators and exec-

utives than is appropriate under the Constitution where

special racial impact, without discriminatory purpose, is cJaim-

ed. We are not disposed to adopt this more rigorous standard

for the proposes of applying the Fifth and Fourteenth Amendiaents

in cases such as this." 44 U.S.L.W. at 4794

p
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The Arlington Heights decision is distinguishable in still another

particula. In all of the former cases, the courts found that housing segre-

gation in the area was at least partially the product of prior discrimination

by state and local governmental bodies and not merely the result of the opera-
13/

Lion of private forces. In Arlington Heights, however, the court did not

point to any prior actions by the defendants but rested its decision solely on

the existence of de factor patterns of residential segregation. Thus, it appears

that prior courts that applied the historical context and ultimate effect test

satisfied the implicit state action requirement of the Fourteenth Amendment by

finding past state support of discrimination, but in Arlington Heights there

was no judicial finding of past support and arguably no state action. If this

distinction is valid, it could then be contended that. the Arlington Heights

court has extended the application of the historical context and ultimate ef-

fect test beyond the boundaries of the Fourteenth Amendment.

13/ In Citizens Committee for Faraday Wood v. Lindsay, 362 F. Supp. 651 (S.D.
N.Y. 1973), aff'd 507 F. 2d 1065 (C.A. 2 1974), a suit against the
City of New York charging racial discrimination in the denial of funds

for a proposed low and middle income housing project in a virtually
all white neighborhood, the court enunciated a test for determining
racially discriminatory effect. "[TJhere must be some showing that a
policy or activity which has a racially discriminatory effect results
from a prior pattern of discrimination or that such policies affect
only racial minorities." (emphasis added) 362 F. Supp. at 659.

See, also, Mahaley v.. Cuyahoga Metropolitan Housing Authority) 500
F. 2d l087 (C.A. 6 1974), where the court of appeals rejected claims
of race discrimination based on the refusal of suburban communities
to enter cooperative agreements for federally subsidized public
housing, stating: "The single judge made no findings of a prior
pattern or practice of the suburbs against racial minorities, or that
the failure or refusal of the municipalities to sign cooperative agree
ments affected racial minorities in Cleveland any differently than

'other ethnic groups living in the inner city. (emphasis added) 500
F. 2d a4. 1094.

J#
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If these distinctions are valid, Arlington Heights may well be

reversed by the Supreme Court as a misapplication of the Equal Protection

Clause. Indeed, some indication of the Court's attitude with respect to

the constitutional issues posed by the case is evidenced by a possibly

prophetic footnote inW ashington v. Davis (su ) where it expressed its

"respectful" disagreement with the Seventh Circuit's equal protection

analysis. 44 U.S.L.W. at 4793, note 12. This does not, however, dispose

of the statutory claims raised by the plaintiffs in Arlington Heights,

notably those under Title VIII of the 1968 Civil Rights Act.

In regard to the fair housing title of the 1968 Act, and related

civil rights statutes, the district court held that these laws did not reach

zoning per se. 373 F. Supp. at 212. As noted, the court of appeals rested

its decision solely on the basis of the Fourteenth Amendment without refer-

ence to the statutory claims. In this respect, the district court ruling is at

odds with the Eighth Circuit decision in Black Jack which found that muni-

cipal zoning interference with private efforts to develop low and moderate

' t ' i p



CRS-22

income housing may violate the Federal fair housing laws and this issue is

raised in the briefs of the parties on appeal to the Supreme Court in Arin-
14/

ton Heights.

The Black Jack court found that municipalities were covered by

Title VIII and applied the Griggs consequences or effects test to find a

"prima facie" case of violation of the federal statute. Although Black Jack,

like Griggs in the employment context, was predicated on a determination

that defendant's actions had the effect of perpetuating past discrimination,

there is some support for applying the same theory in cases like Arlington

Heights where there was no prior history of past discrimination which the

current policy tended to perpetuate.

14/ The complaint in Black Jack alleged that the city had denied persons
housing on the basis of-race, in violation of 42 U.S.C. 3604(a),
and had interfered with the exercise of the right to equal housing
opportunity, in violation of 42 U.S.C. 3617, by adopting a zoning
ordinance which prohibited the construction of any new multiple-
family dwellings.

Section 3604(a) makes it unlawful "[t]o refuse to sell or rent
after the making of a bona fide offer, or to refuse to negotiate
for the sale or rental of, or otherwise make unavailable or deny
a dwelling to any person because of race, color, religion, or
national origin."

Section 3617 provides that "[uit shall be unlawful to coerce,
intimidate, threaten, or interfere with any person in the exer-
cise or enjoyment of, or on account of his having exercised or
enjoyed, or on account of his having aided or encouraged any
other person in the exercise or enjoyment of, any right granted
or protected by section 3603, 3604, 3605, or 3606 of this title.
This section may be enforced by appropriate civil action.

,
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In two court of appeals decisions involving Title VII employment

actions, no prior discrimination was involved. In Gregory v. Litton Systems

Inc. 472 F. 2d 631 (C.A. 9 1972), the defendant company maintained a policy

of not hiring job applicants with arrest records whether or not they were

ever convicted. There was no finding of prior discriminatory practices by

the defendant company. The Ninth Circuit held, nonetheless, that because

the policy "operated to bar employment to black applicants in far greater

proportion than to white applicants" the company was prima facie in viola-

tion of Title VII. "Historical discrimination need to be shown in order to

obtain relief from discrimination in fact, regardless of its cause or mo-

tive." 472 F. 2d at 632. Similarly, the Eighth Circuit in Wallace v. De-

bron Corp., 494 F. 2d 674 (C.A. .8 1974) struck down a company policy of

discharging employees whose wages were garnished more than once within a 12

month period. As in Gregory, there was no finding of prior discrimination

on the part of the defendant company. In fact, the company, citing Gri ,

rested its defense primarily on the argument that only if its policy had

the effect of perpetuating prior racially discriminatory practices could it

be held in violation of Title VII. The Eighth Circuit rejected this reason-

ing, holding that the violation resulted from the disproportionately adverse

effect on black employees of the garnishment policy. Thus, although the,

Supreme Court has not yet spoken, at least, two courts of appeals have held

that facially neutral policies and practices that have disproportionately,

adverse effects on minorities are prima face violations of Title VII in

and of themselves even without a history of discrimination.

1
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The court of appeals in Williams v. Mathews Co., 499 F. 2d 89

(C.A. 8 1974) likewise adopted the Title VII prima facie case concept,

based on disproportionate racial effect, without more, to find a violation

of Title VIII. In that case, the company maintained a policy of selling

residential lots only through "approved builders," all of whom were white.

A black family, seeking to acquire a lot for purposes of building a home,

was turned down by these builders who it found had never built a home for

a black person in that subdivision. Although the court found indications

of discriminatory purpose, it held that even if racially neutral, the poli-

cy was prima facie in violation of Title VIII. "[S]uch a policy, even

though neutral on its face, cannot stand if it in its operation serves to

discriminate on the basis of race." 499 F. 2d at 819.

The Black Jack court relied on Williams to find a "prima facie"

violation of Title VIII in the city's zoning actions which, the court

found, had the effect of "foreclosing 85% of the blacks living in the metro-

politan area from obtaining housing in Black Jack, and to foreclose them

at a time when 40% of them were living in substandard or overcrowded units"

508 F. 2d at 1185. Though less specific in this regard, the evidence in

Arlington Heights may satisfy the requirement of a prima facie case since

the Seventh Circuit found that a proportionately greater number of blacks

than whites would qualify for residence in Lincoln Green (40%) and that

the project "might well result in increasing Arlington Heights minority

population by over one thousand percent." 517 F. 2d at 414. In any event,

1
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aside from the constitutional issues involved, Arlington Heights may pro-

vide the Supreme Court an opportunity to elaborate the appropriate statutory

standards to be applied under Title VIII in exclusionary zoning cases.

Another issue raised on this appeal, though not addressed by the

circuit court, is whether Metropolitan Housing, or the individual plaintiffs,

have standing to bring the action in the first instance. The trial court

raised the issue but did not decide it. It merely assumed that Metropolitan

Housing had sufficient interest in the Viatorian property to have requisite

standing. On the basis of class action requirements, the court indicated

that the individual plaintiffs lacked standing but stated that sincene we

intend to decide this issue on the merits, we see no purpose to be served

by debating the question of standing any further." 373 F. Supp at 210.

It might be questioned, however, whether the plaintiffs have stand-

ing under the most recent Supreme Court ruling on that issue. Warth v. Seldin

422 U.S. 490 (1975) held that none of the parties, some of whom were in much

the same position as those in Arlington Heights, had standing to challenge

the allegedly exclusionary zoning ordinance of Penfield, New York, a suburb of

Rochester. The parties included individual lower income minority nonresident

who sought to live in Penfield, a Rochester taxpayers' association, two non

profit housing associations, and a home builders' association.

Lower income minority plaintiffs were denied standing by'the Suprme

Court primarily because they had not demonstrated that they were "intended

residents" and that the challenged practices were harmful to their "particu-

larized personal interests." The Court noted the absence of a specific

project in which plaintiffs could live that were viable at the time the suit

0
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was instituted, and the lack of any allegations by plaintiffs that they had

been eligible for the projects previously blocked by Penfield's conduct.

Metro-Act, an associational sponsor of low income housing, was denied stand-

ing because it was asserting the rights of third persons-- members of low

and moderate income groups--and the Court held it within its "prudential

authority" to deny that plaintiff access to the courts.

Warth would seem to have placed strict limits on access to the

courts to challenge exclusionary zoning ordinances. Like Warth, the indi-

vidual plaintiffs in Arlington Height. may encounter some difficulty estab-

lishing standing since neither the records nor briefs indicate whether they

are "intended residents" of Lincoln Green. MHDC may have a stronger argu-

ment for standing since, in contrast to Warth, a specific project is involved.

The Warth Court indicated that the home builders' association there did not

have standing because "the complaint refers to no specific project or any of

its members that is currently precluded either by the ordinance or the re-

spondents' action in enforcing it." 422 U.S. at 514.

There may be another problem, however, since it is not entirely

clear that Lincoln Green is presently a viable project. At the time of trial,

some two years after the application for rezoning had been denied, it appeared

that MHDC had not applied for a section 236 commitment. Furthermore, the

trial court found that. Federal funding was not then available. 373 F. upp.

at 211. Since Warth, the Court has denied certiorari in another case ghat may

be pertinent to this point. Cornelius v. City of Parma, 374 F. Supp. 730

(N.D. Ohio 1974), remanded 521 F. 2d 1401 (C.A. 6 1975), cert. denied -44 U.S.L.W.

T
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3501 (1976). The lower court there denied standing to black nonresidents in

an exclusionary zoning case, finding that the project which had been denied

a building permit lost it financial backing and ceased to be viable; thus,

there was no longer a live controversy.

Finally, however, it should be observed that unlike Arlington

Heights, the complaint in Warth alleged no violation of Federal statute but

rested solely on the Equal Protection Clause. The Warth Court indicated

that Congress could by statute confer standing in the absence of a judici-

ally cognizeable injury meeting the Article III requirement of a "case and

controversy." Since the plaintiffs asserted claims under Title VIII and

related civil rights statutes, as well as the Fourteenth Amendment, the

Court may be more inclined to find the requisite basis for standing in

Arlington Heights.

.


