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: : HECENT DEVELOPMENTS IN THE AREA OF RELIGIOUS ACTIVITIES IN
PUBLIC SCHOOLS AND OTHER PUBLIC PLACES

. . ' _ ~Introduction

"Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof..." - _
U.S5. Constitution, Amendment I
"No state shall make or enforce any law which shall abridge the privileges
or immunities of c¢itizens of the United States; nor shall any State deprive
any person of life, liberty, or property, without due process of law; nor
deny any person within its jurisdiction the equal protection of the laws..."
U.5, Constitution, Amendment XIV
From the time that the Bill of Rights was ratified to the late
1940's, the Establishment Clause, as applied to the federal government, ox
to the states through the due process clause of the 14th Amendment, had not
been the.subject 0f consideration by the Supreme Court. It was not until

1948, in Illinois ex rel McCollum V., Board of Edueation, 333 U.S8, 203 (1948},

that the Supreme Court struck down some form of state action on the grounds
that it had violated the Establishment Clause.if However, the pace of
P litigation and public concern in this area picked up considerably only after

- the Supreme Court handed down its decisions in Engel v. Vitale, 370 U.S.

421 (1962) and Abington School District v. Schempp, 374 U.S. 203 (1963),

where the Court foundigiatemsanctioned devotional exerciségjin the public
- I

schools to be violative of the Establishment Clause. As lower courts applied

the principles enunciated in Engel v. Vitale, supra, and Abington Schonl

Digtrict v. Schempp, 374 U.S. 203 (1963) to new fact situations, the public

response became increasingly hostile to what was viewed by some as an

encroachment on the essentially religicus character of the American people.

1/ An attempt to define exhaustively the content of the Establishment
Clause was undertaken by Justice Black in Everscn v. Soard of Education,
330 U.8S, 1 (1947); however, the "state action” at issue, the reimburse-
ment of iransportation cests to parents of parochizl school students,
was not found to be viclative of the Establishment Clause,
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Instances of citizen resistance te the pronouncements of

the courts are manifested in the Gallatin, Netcohg. and Leyden cases. 2/

Recent activity in the Congress also ref;ects the fact that the

controversy has not abated since.1962. Sev;;al bills in the Senate and

rnumerous bills in the House calling for an amendment to the Constitution

to permit prayers in the public schools andQOther public places have

been introdﬁée%,F In the:House. 8 discharge petition has been circulating

which, if signéé.by 218 members, would diséharge H.J. Res, 191, & prayer

amendment proposal frem the jurisdiction of the House Judiciary Committee.
This report summarizes the Supreme Court cases on the subject

of religious exercises in the public schools, and the lower court

decisions which have applied the language of the Court to such

diverse situations as erecting a cross on public property and saying

~ a prayer in space, In addition, this report will detail the recent

Congressional attempts to alter the effect of the Supreme Court decisions.

g/State Beard of Fduecation v. Board of Education of Netcong, N,J., 262
A, 2d 21 (1970}, aff'd 270 A. 2d 413 (1970); sullivan v. School
Committee of the Town of Leyden, Mass. Super, Ct,, Suffolk County,
No, 91101 Eq. (March 31, 1970); American Civil Liberties Union
v. Albert Gallatin Ares School District, 307 F. Supp. 637 (#. D.
Pa. 1969), aff’d 438 F. 2d 1194 (3rd Cir., 1971).
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PART I

The Supreme Court decisions in Engel v. Vitale, 370 U.S, 421

(1962) and in Abington School Distriet v. Schempp 374 U.S. 203 (1963),

if read together, stand for the proposition that a state or its
iﬁstrumeniality cannot'institutionalize.qr Sénction any. form of

- religious exercise in the public schools, notwithstanding the fact that
studepts might have the option to refrﬁin from participating; However,

 because the language of the Court in these epinions has not heen
unambiguous, an iﬁterpretation has been made by some governmental
bodies that a state-sanctioned pfayer in the public schools would not .
be éiolative of the First Amendment_if ouly it were shown to be

truly veluntary. Yet, in the majority decision in Engel, supra, Justice

Black wrote:

...the faect that its [the prayer’s] observance on
the part of students is veluntary can[not] serve to
free it from the limitations of the Establishment
Clause, as it might from the Free Exercise Clause
. «..The Establishment Clause,,,is violated by the
enactment of laws which establish an official
religion whether those laws operate directly teo
coerce nonobserving individuals or not.

Despite this language, many of the school plans scrutinized by the lower
courts in ;hé cases that follow have involved an attempt by the schoel
authorities to avoid the element.bf coercion;_ If a trulj voluntafy,
nonncoerci?e prayer program were devised, it Was believéd, this fact

. ~ would place the program outside of the ambit of the Engel and Abington

holdings; Nevertheless, the lower courts have consistently held that
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‘a2 formal action by schodl authorities in providing for a prayer
program in public schools cénnot be constitutionally justified on the

basis that the students are not coerced into attending the program, o f/? ‘
. ™ Pl

It is important to note what Engel and Abington did not decide;\:ﬂ

They did not determine whether a religious exercise resulting from f ;/‘E
2 spontaneous expression on the part of the student§; without any o#erf
encouragement from the state, would be violative of the Establishment :
Clause. In the cases which follow, some of the courts have pointed

out that the participation of students in religious ekercises in itselﬁ
is not contrary to the Establishment Clause. Tt is only when the |
-school authorities take an action in support of the exercise that the
Establishment Ciause has been deemed to have been violated,

The Engel and Abingtoﬁ decisions did not affect the right of
school districts to hold non-religious activity on school premises. The
study of the Bible as literature in the public schools, for example,
would be untouched by the Establishment Clause. 3/ Cases in which the
activitieé in issue wére found to be.nonnreligious, and therefore not

inconsistent with the Establishment lause are contained in section

C of Part T,

3/Justice Clark, in Abington, supra, p. 223 wrote: "Nothing we have said
here indicates that..,study of the Bible...when presented objectively
as part of a secular program of education, may not be effected
consistently with the First Amendment,"

SRt Nt N S N
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(A) Prayers and Bible Reading

Engel v, Vitale, 370 U.S. 421 (1962)

On November 30, 1951, the New York State Board of Regents,
a state agency whicﬁ-has broad powers over educatidn. adopted "The
Regents Statement on Moral and Spiritual Training in the Schools."
This statement sponsored-the following nonndenominational prayers
"Almighty God, we acknowledge our dependence upon Thee, and we heg
Thy blessings upon us, our parents, our teachérs._ahd our_Coﬁntry." and
suggeéted that "at the commencement of ezch school déy the act of
allegiance to the'Flég might well be joined with this act of reverance
to God." On July 8, 1958, the Board of Fducation of a Union Free School
District in North Hempstead, resoclved that the Regents prayer be'Said
daily in the schoﬁls. Thé parents of ten children soﬁght an order of
mandamus prohibiting the use of the prayer. They argued that the
practice violated the Establishment énd Free EkerCise Ciauses of fhe.
United States Constitution, The trial court held that the School
Board could authorize, but not require, the recital of the prayer, and
had to take affirmative steps to assure that pérents knew of the procedure
available for getting their children excused from the recital.4/ Om
appeal the Court of Appeals of New York, that state's_highést tribunal.

upheld the lower court's ruling, 5/

4/Matter of Engel v. Vitale, 18 Misc 2d 659 (1960).

S/Matter of Engel v. Vitale, 10 N.Y, 174 (1961).
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On June 25, 1962, the United States Supréme'Court reversed
the decision of the New York Court of Appeals, Writing the majority
opinion for five members of the court, &/ Mr. Justice Black held that
tﬁe prayer recital was an establishment of religion prohibited by the

Constitution. 1In his words,
" +s.He think that the constitutional prohibitien

against laws respecting an establishment of religion

must at least mean that in this country it is no part

of the business of govermment to compose official
- ‘prayers for any group of the American people to recite

as a part of a religious program carried on by government.Z/

In reply to the respondent's argument that the non-denominational and

4§

voiuntary character of the prayer withdrew it from the area of consti-
iﬁtional proscription. 3usticé Black noted some of the differences

: befﬁeen_the Establishment and Free Exercise Clauses of the First
Amendment. Indicating that‘faéts of voluntariness and non-denominational
Cha;acter might serve to withdraw'such a prayer from the purview of
theﬁF:ee Exercise_Clauée, he said the same was not true of the Establish~

ment Clause,
The Establishment Clause, unlike the Free Fxercise
Clause, does not depend upon any showing of direct
govermmental compulsion and is violated by the
. enactment of laws which establish an official
- religion whether those laws operate directly to
coerce non-observing individuals or not, O

6/Mr. Justice Black was joined by Chieéf Justice Warren, and Justices

' Harlan, and Bremnnan, Justice Douglas concurred separately, Justice
Stewart dissented, and Justices Frankfurter and White took no part
in the decision, ' _

1/Engel v, Vitale, 370 U,S. 421, 425 (1962)

8/Engel v. Vitale, p. 430
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Ih'the'majority's view the Regents prayer established the
religious beliefs espoused therein, and therefore, under the circum-~
stances, its recitation was unconstitutional, Mr. Justice Stewart,
the ione dissenter, felt that the activities were not sufficieﬁt to

createan "official religion,” and were, in fact, just one more expression

of recognition of a Supreme Being, similar to the imscription "In God

we trust" on United States coins.

Abington School District v. Schempp, 374 U.S, 203 (1963)
Murray v. Curlett

| These two cases wexe joined hy the Supreme Court because

statute that provided for the compulsory read;ng, w1thout comment. of
ten verses of the "Holf_Bible" as part_of.opéning exeréises in fhé public
schools. 9/ Provision was made for excusing children frpm attending
morning devotionals upbn written request_df the parents, Petitioners
brought suit in federai district court to.enjoin enforcémenf.of the
statute, on the grounds that it was both an establishment‘of_religidn

and an interference with the free exercise_bf réligion. in support of

their contention, plaintiffs testified that although children could

9/24 Pa, Stat, §15-1516, as amended by Public Law 1928 (Supp. 1960)
December 17, 1959,

VRS e 1)
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be'excﬁsed from the readings, their absence would be noticed by their
classmates, who would think them "oddballs" and possibly put an immoral
- connotation on their actions, The three~judge court held that the
statute was an unconstitutional establishment of religion; Accordingly,
it found it unnecessary to pass on the free exercise arguments;lg/
The decision was appealed to the U,S. Supreme Colrt.
The Murray case involved a similar statute in Maryland. 11/
In 1905 the Baltimore Board of School Commissioners adopted a rule
pursuént to a statute which provided for the “reading, without comment,
of a chapter in the Holy'Biple and/or use of the Loxd's Prayer;“ The
.rﬁle also provided. that any ¢hild could be excused from the exercises
upon the written request of his parents, The petitioners, professed
. atheists, allegéd that the ruléiiiplated'their freedom of religiég:l
.aﬁd sought a writ.of mandamus in the state coufts requiring its
Cancellaﬁion. The trial court sustained ﬁ demurrer by the defendants,
and the Maryland Couft df Appeals, that statéfs highest tribunal, affirmed
by a four to three vote. 12/ Tue Supreme Court granted the appellant's

writ of certiorari, 13

\

lg/$chempn-v. Abington School District, 201 F. Supp 815 (1962)

11/Annotated Code of Maryland,'Art. 77, §202

12/Murray v. Curlett, 228 Md. 239 (1962)

s 13/Murray v. Curlett, 371 U.S. 809 (1962)
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On June 17, 1963, Mr., Justice Clérk delivered the opinion
of the court. Ei/ Hblding both statutes unconstitfutional, Justice Clark
reasserted the test enunciated by Mr. Justice Frankfurier in.the Sunday
Blue Law Caseg; l§/ He said:

The test may be stated as follows: what are the
purpose and the primary effeect of the enactment?
If either is the advancement or inhibition of
religion then the enactment exceeds the scope of
‘legislative power as circumscribed by the Consti-
tution, That is to say that to withstand the
strictures of the Establishment Clause there must
be a secular legislative purpose and a primary
effect that neither advances nor inhibits religion
...a violation of the Free Exercise Clause is .

, predicated on coercion while the Establishment
Clause violation need not be so attended.

Noting that the lower courts in both cases had found Bible reading to
be a religious exercise; the court concluded that the staiutes violated
the Establishment Clause by.breaching the néutrality imposed upon
government, féderal and state._by'the First Amendment and the Fourteenth
Amendment. In words of theI00urt: | |

The place of religion in our seciety is an exalted
one, achieved through a long tradition of reliance
on the home, the church and the inviolable citadel
of the individual heart and mind,! We have come to
recognize through bitter experience thatiit is not
within the power of government to invade that
citadel, whether its purpose or effect be to aid or

_ oppeose, to advance or retard. In the relationship

" between man and religion, the State is firmly
committed to a position of neutrality. 16

14/Mr. Justice Clark's opinion spoke for himself and Chief Justice Warren,
" . Justice Black, and Justice White; Justices Brennan, Douglas, Goldberg,
o and Harlan concurred separately, Justice Stewart dissented.

15/McGowan, v, Maryland, 366 U.S. 420 (1961)

16/374 U.S, 203, 226.
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Stein v. Oshinsky, 348 F. 2d 999(2nd Cir., 1965) cert. den 36; UeO. 701 \i7was.

in th:s case p1a1nt1ffs. parents of puplls in a New York
public schocl, brought suit in che federal district court to enjoin school
officials from preventing the recitation of prayers by pupils who
were acting.on their own initiative. The complaint alleged that

-

the defendants, acting on their understanding of the rule laid down

in Engel v, Vitale, had prevented kindergarten pupils from reciting
two prayers: |

God is Great, God is Good
and We thank Him for our Food, Amen.'

Thank You for the World so Sweet
_ Thank You for the Food We Eat

Thank You for the Birds that Singe--

Thank You, God, for Everything.

The district court granted the plaintiff’s motion for & summary
Jjudgment, and entered an order prohibiting any interference with the
prayer, and requiring that a reasonable opportunity be provided for
it each day. 17/

On appeal, the plaintiffs, who had prevailed in the lower
~ court, argued that'since the prayers were voluntary,.to refuse to
permit them was a restriction of the Free Exercise of religion
guaranteed by the First Amendment. The court of appeéls first noted

that it was debatable whether voluntary prayers such as these could

be conducted without the participation of teachers, thus converting

17/Stein v. Oshinsky, 224 F. Supp. 757 (E.D.N.Y. 1963).
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the activity into illicit State action. However, it did not deéide
the question, Instead it pointed out that the State of New York and
its political subdivisions could refuse to permit ﬁrayers in schobis
unless the United States Constitution.:under its Ffee Exercisé and
Freedom of Speech provisions, compelled aldffferent.reéult. The court
held that "neither prbvision requifes'a state to permit péisons to
engage in public prayer in state-owned facilities whéfevéf-and'whenever
‘they desire,” 18/ The plaintiff's suit was dismissed, and the

Supreme Court réfuseﬂ'to'grant certiorari, - |

Hunt v. Board of Education of County of Kanawha, 321 F, Supp. 1263.
(S.D.wW. Va. 1971,

© Six students at a high school in Kanawha Counfy brought suit
to enjoin the Board of Education from prbhibiting them froﬁ Méeting \
voluntafily on the premises of the school before classes began for.the
purpose of ehgaging iﬁ group prayer and to obtain a deciératory judgment
that these acts'were_fiolative of their rights és'gharanteéd under the
First and Fourteenth Amendments. |
| The meetings in question were initiated without the knowledge
or permission of the faculty énd'the'principél of the High'Schooi, ahd
were not sponsored or supérvised by any member of fhe faculty. ‘Once
having learned of the prayer meetings, the'principal prbhibited the

participating students from using the'Schooi preﬁises for these purposes,

 1B/Stein v. Oshinsky, 348 F. 2d 999, 1001 (1965).
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Prior to the time that the meetings began, rules formulated
by the Board of Education had provi&ed that requests for the use of
school buildings for religious purposes should not be granted hy school
authorities, and that no student should be in a school building without
the supervision of a teacher.

The court determined that the two quest}ons'raised by the case
were the foliowing: (1) Whether theIBoard of Education had the authority
to prohibit the use of school fécilities for any religiouslpurpose, and
(2) Whether such pfohibition was constituiieﬁaily permissiblét"

The county Board of Education, as a corporation created by the
state legislature, was dependent upon thg legislature for its.powers.

The court construed the relevant state statutes so as to find that the

| Board of Education did not haVe"ahy authqrity to permit the use of its
scﬁool facilities for the conduct of any meetiﬂg of a religious nature.
And even if thé Board had the authority, it could exercise its administra-
tive disbretion legitimétely to prohibit all religious activities on
the school premises.' B o

Finally, in ordering a summéry judgment in favor of the Board
of Education, ihe couft_found thaf to deny the use ﬁf the school premises
for a'religious activity would nét violate any provisions of the Consti-

" tution. The First Amendment guarantees did not promise that the indivi—.'
dual could gather at any public place at any time io exercise his religious

beliefs. The action of the principal in this case was consistent with

the separation of Church and State enunciated in the Establishment .

Clause. And, as Justice Frankfurter wrote in McCollum v. Board of Educatiom,

o . .
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o © 333 U.S. 203 at 231 (1949):
» : In no activity of the State is it more vital to

keep out divisive forces than in its schools, to
avoid confusing, not to say fusing, what the
Constitution sought to keep strictly apart.

Chamberlin v. Dade County Board of Public Instruction, 171 So. 2d 535 (1964),

At issue in this case, inter alig, was the constitutionality
of a Florida statute requiring the reading of the Bible in the public
schools, The statute, Sec. 231.09, F.S.A. (1961) stated in part: ' |

231.09. Duties of instructional personnel

Members of the instructional staff of the public
schools, subject to the rules and regulations of
the state board and of the county board, shall

- ' perform the following functions:

El + @

2) Bible reading, --Have, once every school day,

readings in the presence of the pupils from

the Holy Bible, without sectarian comment.
By appropriate regulation, the Dade County Board of Public Instruction
réquired that pupils be excused from attendance upon request by the
parents or guardians. In its original opinion, at 143 So. 2d 21 (1963),
the Florida Supreme Céurt found that Bible reading in the public schools
was not contrary to any conStitutional provisions. The U.S. Supreme
Court, at 374 U;S. 487 (1963) vacated that judgment and remanded the cause

for further cownsideration in the light of the Abington case,

The Florida Supreme Court, at 160 So. 2d 97 (1964), then

distinguished the Florida statute from the Pennsylvania statute found in-
valid in the Abington decision on the fact that the Florida statute was

. - ~ founded upon secular rather than sectarian considerations. To apply the

Abington rationale to the present case, the court felt, would enlarge
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the U.S. Supreme Courtfs holding, and the responsibility for any
enlargement sheould have been left to that courf; Therefore, the court
affirmed the original Florida Supreme Court decision.

The plaintiffs appealed the decision to the U.S, Supreme
Court. The.COurt remanded the case in 377 U.S..402 (1964) in respect
to the issues raised by Sec, 231.09, Fior. Stats. (1961}, and at 171
So. 2d 535 (1965}, the Florida Supreme Couff: in construing the remand
to mean that "prayer and.dévotional Bibie reading in fhe public schools
pursuant to a statute or as épdnsored by the school authorities are
violative of the Federal Constitution,” held the Florida“stétute to
be unconstitutional. -
Sills v. Hawthorne Board of Education, 200 A, 2d 817 (Superior Court of

New Jersey, 1963), aff'd 200 A. 2d 615 (1964).

~ Subsequent to the Supreme Court decision in Abington School

‘District v. Schempp, supra, the Attorney General of New Jersey rendered

an opinion in which he stated that the New Jersey statute requiring the
reading_without comment in each public school classroom of at least five
verses from the 0ld Testament was unconstitutional, Ihé Hawthorne

Board of Education then passed a resolﬁtion to the'effeqt that Bible

reading was not to be halted. The N.J. Attorney General and the State

. Board of Education then sought =an injunction to restrain the Hawthorne

Board of Education from permitting Bible reading in public schools.
The'Cburt found that the laws and facts surrounding the case
were almost identical to those in the Abington case, supra, the only

difference being that the reading of the New Testament was permissible

i R o L
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under the Pennsylvania statuté,'whereas the Old Testament was Specifiéd
in the New Jersey statute. Because the Abington decision would apply
to the New Jersey statutes, and thus make the practice violative of
the Establishment Clause, the court enjoined the Hawthorne Board of
Education directive. As the court wrote, “A reading of the Abington
...case leads the courﬁ to the conclusion that,ény law which requifes
religious exercises in the public schools is.vioiative of the U.S.

" Constitution.” 200 A. 2d at 818,

Adams v. Engelking, 232 F, Supp. 666 (S.D. Idaho 1964).

‘A class action was initiated by the plaintiffs as parents of
public school children to have Sec. 33-1604 of the Idaho Code declared
unconstitutional, That statute provided that

Selections from the Bible, to be chosed from a list.

prepared from time to time by the state board of

- education, shall be read daily to each occupied

classroom in each school district. Such reading

shall be without comment or interpretation. Any

question by any pupil shall be referred for answer

to the pupil's parent or guardian.

Finding that the issue was settled by the Abington case, Snpra. Sec. 33-
1604 was held to be in conflict with the First and Fourteenth Amendments

and thus invalid,

Johns v. Allen, 231 F. Supp. 852 (D. Del. 1964).
Plaintiffs, parents of children who attended one of the public
schools in Delaware, instituted suit to enjoin the'reading of verses of

the Bible as required by statute, and the recital of the Lord's Prayer
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in unison, as required by a directive of the State Board of Education
pursuant to authority conferred on it by a state statute.

The court interpreted the Abington case to mean that oﬁce an
activity has been determined to be a religious one, and that activity
is required in the public schools by state action, then it must bel
found to be:pnconstitutional. In view of the revergnt character of
the activities in question, as reflected by the pafticipating teachers'
testimony,.there was no question but that the statutory provision (§4102)
requiring Bible reading, and the State Board of Education directive, re-

quiring the recitation of the Lord's Prayer, constituted an establish-

ment of religion in light of the Abington decision,

Opinion of the Justices, 228 A. 2d 161 (19567).

Questions were propounded by the New Hampshire Senate relating

to the validity of pending bills, The Justices, citing Abington, supra,

at 281 and 303, found that the proposal to require a period of silence
for meditation or to require each public schoo; clagsroom to havé a'plaqﬁe
bearing the words "IN GOD WE TRUST" would not violate any constitutional
provision, Howeﬁer. the ﬁroposal to leave ip tb thq discretion of the
classroom teacher who is authorized to include "the use of the Lord's
Prayer, or any other prayer of some general use, of readings from the
Holy Bible or from other religious works.,." would.violate the Establish-

ment Clause by virtue of the authority of Abington, supra, and Chamberlin

v. Dade County Board of Public Instruction, 377 U.S., 402 (1964,
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DeSpain v. DeKalb County School Dlstrlct 384 F. 24 836 (1967,
cert. den. 390 U.8. 906 (1968},

Kzndergarten children in a public school in DeKall, Illineis,
were reqﬁired to recite the following poem before their morning snack:
We thank you for the flowers so sweet;
We thank you for the food we eat;
We thank you for the birds that sing;
We thank you for everything, -
Parents of one of the pupils filed suit in federal district court to

enjoin this recitation on the grounds that it was a prayer and therefore

prohibited under the rule announded'in Engel v. Vitale. At an evidenti-

ary hearing witnesses for both.sides were heard. Witnesses for the
plaintiff included two Protestant ministers. both professors of
theoiogy, who testified that in their opinion the poem in question was

a prayer in form and intention., Witnesses for the defendant thought

the poem was not a prayer. The teacher of.the class testified that the
verse was used as part of her program of good citizenship, and was.
intended to teach social manneré.. The district court decided the verse
was not a.prayer, relyingf in large part, on the teacher's testimony,
and dismissed the plaintiff’'s complaint for failure to state a ﬁausé of

- action, lgf

19/DeSpain v. DeKalb County School District, 235 F. Supp. 655 {1966).
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In passing, the district judge stated he thought the case was
de minimis (too small or trifling for the law to take notice of),

On appeal the United States Court of Appeals for the Seventh ClTCUlt,_

reversed, clt1ng Engel v. V1tale and Stein v, Oshipsky. Noting
with approval the trial judge's characterization of the case as

de minimis, the court said:

A

Certainly, this verse was as innocuous as could
be insofar as constituting an imposition of
religious tenets upon nonbelievers. The
pla1nt1ffs have forced the constltutlonal

issue to its outer limits.

However, the court cited with approval the statement in Everson v,

Board of Education, 330 U.S. 1 (1947):
The First Amendment has erected a wall between
church and state, That wall must be kept high
and impregnable. We could not approve the
slightest breach.
Accord1ng1y. the defendant school author1t1es were permanently en301ned

from allow1ng the recitation of the verse,
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Reed v. Van Hoven, 237 F. Supp. 48 (W.D. Michigan. 1965}.

Parents of public schoql children brought suit against the
members of the Jenison Public School Board to enjoin religious
exercises in the'public schools permitted by a school board regﬁlation.
Instead of grantiné an injunction, the district court devised a
substitute poiicy and plén which it deteimined would not éonflict
with the strictures of the Establishment Clause, |

The court determined that if the practicé of enactment had
fhe net effect of placing the official support of the local or national
government behind a particular denomination or belief, there would
then be a violation of the Establishment Clause, However,'the court |
argued that there are areas in which the interplay between government

and religion does not constitute an establishment of religion. In

Zorach v. Clauson, 343 U.S. 306 (1952),'it_was stated:

When the state...cooperates with religious authori-
ties by adjusting the schedule of publiec events to
sectarian needs, it follows the best of our traditions.
For it then respects the religious nature of our '
people and accommodates the public service to their
- spiritual needs. Id. 343 U.S. at 314.
" The plan devised by the district court to reach this accommoda-
“tion between church and state consisted of providing for a room, before
~or after classes, for those students who wished to say a prayer or read
scriptures according to theix choice. The students would have to meet

in a room other than their homerocoms., There would be a five minute
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gap between the completioen of the prayer and fhe beginning of the

school day in the morniﬁg. and the completion of classes and the
beginning of the prayers in the afternoon, There should be a commingling
of praying and non-praying students before classes begin and after

they are completed, If a prayer is to be said dﬁring the lunch period,
it should be a silent prayer. Finally, the roie of the teacher at these
prayer sessions should be one of merely keeping ordet; The teacher
should not select the prayers or the readings. The students should
determine what the prayers or readings should be by means of their own

choosing.

3

American Civil Liberties Union v. Albert Gallatin Area School District,

307 F. Supp. 637 (W.D, Pa. 1969), aff'd 438 F. 2d 1194 (3rd Cir., 1971).
Six'yeérs after the Supreme.Court ruled as unconstitutional

required religious devotions in public schools, the Albert Gallatin

Area School! Board sought td test that decision by defiance, and ﬁcted'

in March, 1969, to "install Bible reading and some nondenominational

mass prayer in the classrooms.” The defiance was halted December 18, 1969,

after the American Civil Liberties Union, acting in behalf of the

Edwin J. Mangold family, obtained an injunction against the practice

by the rural southwesiern Pennsyivania school district, In his

opinion, Judge Rosemberg pointedly said that "I make no ruling on

what effect, if any, the free actions of children, meeting on their

Al
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own time and of their own volition, even though on school premises,

"would have." ;Q/ The crucial flaw in the school system's religious

practices, the judge said, and the activity that made its programs
vaulnerable to injunction under the Supreme Court's scheocl prayer
rulings of 1962 21/ and 1963 22/. was that the school board had
moved fromally to install Bible reading and nondenominational prayer
in the classroom. This. Judge Rosenberg said.“;mounted to an

"establishment of religion” by an agency of the government, an act

forbidden by the First Amendment to the Constitution.

State Board of Education v. Board of Educatlon of Netcong, New Jersey.

108 N.J. Super. 564, 262 A. 2d 21, aff'd 270 A. 24 413 (1970), cert. den.
39 L.w, 3437 (April 6, 1971).

To evade the Supreme Court's pronouncements banning compulsory
schooi prayers, the Netcong School in Netcong, New Jersey instituted a
daily period for "free exercise of rellglon" at wh1ch time a pup11
volunteer read from the Congre551onal Record the remarks of the
chaplain of either the United States Senate or House of Representatives,
This period was conducted on a voluntary basis eacﬁ day at T7:55 a.m. in
the high schoel gymnasiur and pupils who d1d not wish to partlclpate in
the program were permitted to either enter the bu11d1ng and go to their
homerooms or postpone their arrival at school until the conclusion of

the program,

gg/American Civil Liberties Union v. Alhert Gallatin Ares School District,

307 F. Supp. 637, 642 (W.D. Pa. 1969).

21/Engel v. Vitale, 370 U.S. 421 (1962).
22/Abington School District v. Schempp, 374 U.S. 203 (1963).
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The State Commissioner of Education, Carl L Marburger.
requested an oplnlon on the const1tut1onallty of the practice from
New Jersey Attorney Generel Arthur J. Sills, ~In his opinion, Sills
found "...no ratlonal d15t1nct1on between prayer and Bible passages
read from a prayer book or Bible and prayer and Bible passages read
from the Congresssional Record." and decided that such practices
violated the Constitution, 23/ Subsequent to the Attorney General's
opinion, the Office of the State Commissioner of Education ordered
‘the Neteong school to abandon the program., This the school refused

1o do until such time as the constitutionality of the program had
been judicially determined.

In a suit breught by the State Board of Education against
the Board of Education of Netcong, New Jersey Superior Court Judge

- . Joseph H. Stamler ordered the school to cease immediately the daily
classroom-reading of prayers from the Congressional Record. Noting
that the Board defended tﬁe practice as the reading of inspirational
"remarks"” the judge said: |

‘To call some of the beautiful prayers in the Congresszonal

Record ‘remarks' for a deceptive purpose is to peddle

-religion in & very cheap manner under an assumed

name. This type of subterfuge is degrad1ng to all

~religions, 108 N.J. Super. 564, 583. :

In granting the injunction which ended the Netcong school

prayer-readinglprograms..Judge Stamler held that the program violated

the Establishment Clause of the First Amendment and rejected the %

23/0pinion of New Jersey Attorney General, Formal 0p1n10n 1969~«No 3
p. 9 (Novemmber 24, 1969},
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argument of the school board that it was defending the free exercise
of religious belief as well as religious non-belief,

On November 9, 1970, the Supreme Court of New Jersey affirmed

the lower court ruling in a per curiam opinion. 24/

Sullivan v. School Committee of the Town of Leyden, Massachusetts Superior

Court, Suffolk County, No. 91101 Eq. (March 81, 1970), 267 N.E. 2d 226
(1971), cert. den, 40 L.,W, 3164 (Oct. 12, 1971).

The small town of Leyden in western Massachusetts ignored the
Supreme Court ban on religious exercises in public schools and
reinstated Bible readings and recitation of the Lord's Prayer in the
classrooms of the town's elementary school.

On August 21, 1969, members of the Leyden School Committee
passed a resolution which stated:

On each school day before class instruction begins,

a period of not more than five minutes shall he

~available to those teachers and students who may
wish to participate voluntarily in the free
exercise of religion as guaranieed by our United

States Constitution.

This freedom of religion shall not be expressed in
any way that will interfere with anether's rights.

Participation may be total or partial, regular
or occasional, or not at all,

Non-participation shall not be considered
evidence of non-religion nor shall participation
be considered evidence of recognizing an esta-
blishment of religiom,

24/State Board of Education v. Board of Education of Netcong, N.J., 270

A, 2d 413 (1970).
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The purpose of this motion is not to favor one
religion over another, nor to favor religion over
non-religion, but rather to promote love of
neighbor, bretherhood, respect for the dignity of
the individual, moral consciousness and civic

- responsibility to contribute to the general welfare
of the community and to preserve the values that
.constitute our American heritage. Mass. Atty. Gen'l
Op. p. 1 (Oct. 21, 1969). ;

In a forma} opinion, Attorney General.Robert H, Quinn ruled
the practice uncenstitutional under the First Amendment to the United
States Constitution because the committee's motion héd as its purpose,
"the advancement of religion." He argued that the practicesin Leyden
were primarily religious ip.nature and advanced religion in violation

of the rule formulated by the Supreme Court in Abington School District

v, Schempp (supra). and Murray v. Curlett, 374 U.S. 203 (1963) which

stated:

The test may be stated as follows, what are the purpose
and primary effect of the enactment? If either is

the advancement or inhibition of religion-then the
enactment exceeds the scope of the legislative power

as circumscribed by the Constitution, That is to

say, that to withstand the strictures of the Establish-
ment Clause there must be a secular legislative purpose
.and a primary effect that neither advaunces nor '
inhibits religion. Id. at 222,

When the Leyden School Committee refused to discontinue the
daily periods of religious devotion, the Commonwealth's_Commissioner
of Education, Neil V., Sullivan, brought an.action in the Superior
Court of Suffolk County to have the practice enjoined. In that
action Justice Rutledge found the religious exercises conducted at

Leyden school lawful and valid insofar as participation by students
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alone is concerned but constitutionally objectionable insofar as
participation by teachers with the students is concerned:

The fact that during the five minutes immediately
prior to the 8:45 a.m. bell (the designated
official commencement of the school day) "some form
of prayer or spiritual expression takes place in
each of the classrooms" does not offend against the
establishment clause of the First Amendment to the
Constitution as applied to the states by the Fourteenth
Amendment, The fact that during said perioed one of
the children takes the initiative to read from a
Bible, an anthology or other spiritual text or, on
occasion, that prayers, traditional or imovative,
are said or read aloud, does net in the Court's
view offend against the United States Constitution.

The authorization of participation by the teachers
in the aforementioned "exercise of religion” by
the vote of the respondents does, however, in the
Court's opinion, violate the First Amendment. It

~ is unrealistic to suggest that teachers are in the
school buildings immediately before the start of
the school day in their capacity as private citizens
rather than as school teachers hired by the town.
It also is unrealistic to suppose that the teachers,
if they participate, would not tend to direct the
activities which take place in the five minute
period. Sullivan v. School Committee of the Town

of Leyden at p. 11,

Tﬁe Commissioner of Educatioﬁ appealed the Superior Court's
decision finding that some of thé practices allowed by the School
Committee were permissible. The School Committee's position in the
appeal was that since there was no requirement of student or teacher
participation, and no presqribed form for the exercises, and since
the voluntary exercises were wholly under student control, the practices

- . | were not within the prohibition of the Abington case. Despite these
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facts, the court found that because the exercises were held on school
property with school committee permission grantéd by a resolﬁtion the
Establishment Clause would not permit cither students or teéchers to

pa:ticipate in the religious observances. The court felt controlled

by the Supreme Court decisions: |

"The Supreme Court thus far has not limited the
_broad language with which {(as in the Schempp
‘case) it has held invalid substantially nonde-
‘nominationaland neutral religious observances on
public scheol property. Until and unless such a

limitation takes place (even if there is minimal

State encouragement of only insuvhstantial school

religious exercises), it would serve no useful
purpose to attempt to draw any fine distinction

~ between those observances which have hithertoe

© been proscribed by the Supreme Court and the
Leyden practices now presented for our scrutiny,.,”
See 267 N.E. 2d at 228,

(B) Other Activities Deemed Religious in Nature

Tudor v. Board of Education, 100 A, 24 857 (1953), cert. den. 348 U.S,

816 (1959).

The issue of what may constitute a religious exercise in the

context of the public schools was raised directly By Tudor v. Board of

Y R T AT T Jvn,m_- Reccal
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Education, 100 A, 2d 857 (1953) cert, dem. 348 U.S, 816 (1954),

The Board of Education passed a proposal permitting the Gideous
Internatiohal to furnish copies of the King James version of the
Bible to students who requested them. The request forms had to be
signed by a paremt or guardian of the pupil. Evidence was introduced
which indicated that the feligious sensibilities,df certain religious
groups were offeﬁded by the King James version. Once it was deter-
mined that the Bible was a sectarian work, the Court was able to

find that by permitting the distribution of the Gideén Bible, the
Board of Education'had‘éstahlished"one religious sect in preference
to anofhef. The Board's proposal thus was struck doﬁn as a yiolatioﬁ

‘of the Establishment Clause of the First Amendment., 23/

(C) Activities Deemed Non-Religious in Nature

Smith v. Denny, 280 F. Supp, 651 (1968),

Section 5211 of the Code of Edueation of the State of
California réquires every secondary public school to start the school
day with appropriate patfiotic exercises, and indicates that the
recitation of the pledge of allegiance to the Flag of the United
States satisfies the requirement. Pursuant to this law Enterprise
High School in Redding, California, adopted requlations reQuiringl

daily recitation of the pledge of allegiance, in the form which includes

25/The New Jersey Constitution was also found to invalidate the pro-
posal, For a recent case on distribution of Bibles in the public
schools, see Brown v, Orange County Board of Publie Instruction, 128
So. 2d 181, aff'd 153 So. 24 371 {1963). '
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the words "...one nation, under God, indivisible...” {emphasis

added). The plaintiffs, students at the high school, filed a complaint
in federal district court, alleging that the statute and its supple-
mental regulations violated the First and Fourteenth Amendments by¢
requiring the inclusion of the werds "under God," and requested a
three-judge court to hear the case and order the deletien of the
disputed phrase. '

The Chief Judge for the Eastern District of California
dismissed the suit, holding the California law was neither an
establishment of religion nor a deprivation of the right of free
exercise of religion. 26/ The court distinguished patriotic exercises
from religious ones, and quoted with approval from Mr. Justice
Goldberg's concurrence in the Schempp case EZf:

. The First Amendment does not prohibit practices

which by any realistic measure create nene of the

dangers which it is designed to prevent and which

do not so directly or substantially involve the

. state in religious exercises or in the favoring

of religion as to have meaningful and practical

impact. It is of course true that great con-

sequences can grow from small beginnings, but the

measure of constitutional adjudication is the

ability and willingness to distinguish between

real threat and mere shadow.

Calvary Bible Church v. University of Washingteon, 72 Wash. Dec. 2d 900

(1968) cert. den. 393 U.S. 960 {1968),

26/For a similar case see Lewis v. Allen, 159 N.Y.S. 2d 807, aff'd 207
N.Y.S. 2¢ 862, aff'd 200 N.E. 2d 767, cert, den. 379 U.S. 923 (1964),

27/Abington School Distriet v. Schempp, 374 U.5. 203, 308 (1963).
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The Department of English at the University of Washington
- : offers a course entitled "The Bible as Literature.,” Two churches
~in Tacoma brought suit to enjoin the course on the theory that the
choice of texts and the methods of presentation would of necessity
involve the University of Washington, an agency of the State, in
religious or theological decisions, contrary.to the Establishment
Clause of the First Amendment. At the conclusion of the trial, devoted
largely to hearing testimony on the way the course was conducted, the
trial judge dismissed the complaint. The plaintiffs appealed the
case to the Supreme Court of Washingten, After reviewing the
evidence, the court said:
Telescoping the testimony of competent scholars,
educators, professors, ministers, theologians,
: _ - and students who had takeu the course, we find
" -+ -+ that it was taught in a completely objective
manner; had no effect on religious beliefs; was
, not slanted toward amy particular theological
. ' or religious point of view; did not indoctrinate
' anyone; did not enter into the realm of belief
or faith; and was not taught from a religious
point of view. '
Lacking these elements, the court found that the course was not
constitutionally prohibited, and concluded that te forbid it becsuse
its contents were repugnant to certain persons'of'a particular religious
persuasion might in fact be sectarian control of the educational system.
Appellant's petition for review by the United States Supreme Court was

_ denied November 25, 1968, thereby leaving untouched the judgment of the

- - Washington Supreme Court.
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PART 11

“Released Time and Dismissed Time in Publie Schoois:

McCollum and Zorach

 Both "released time" snd "dismissed time" are methuds by
which educators have alldﬁed formal sectarian exercises during sbhool
hours. In "released time" programs the religgous activities are
conducted within the school building'by\representatives of the various
faiths., State courts had reached divergenf opinions on the constitu-
tionality of the programs, when in 1948 the United States Supreme Court

granted review in a case involving the Illincis practice, In Illineis

ex rel McCollum v. Board of Education, 333 U.S, 203 (1948), eight

justices joined in ruling that the use of tax-supported property for
religious instruction tegether with the close cooperation between
public and reiigidus officials constituted an establishment df
religion. Most recently, in another “released time” pfogram, the

court in Vaughn v, Reed, 313 F. Supp. 431 (W.D, Va. 1970) held that the

fact that state schools were being used by teachers paid‘and controlied
by a religious group suggésted that the state was aiding religion
in violation of the Establishment Clause.

Three years after McCollum, the Supreme Court addressed itself
to the problem of the constitutionality of the "dismissed time" program.

Zorach v. Clauson, 343 U.S. 306 (1952) involved a challenge to a New

York City program which released children during the school day so

they could leave the school premises and go to religious centers for
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sectarian programs if they so desired, Emphasizing the distinctions
between this and the McCoellum situwation, namely, non-involvement
of tax-supported property or expenditure of public funds, the Court,

dividing 6~to-3, sustained the constitutionality of the program,

See ¢.f. Moore v. Board of Education, 212 N.E, 2d 833 (Court of Common

Pleas of Ohio, Mercer County, 1965). -
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PART III

Activities In Public Universities Hostile

To Religion

Matter of Panarella v. Birenbaum, 60 Misc., 2d 95 (Supreme Ct., Richmond

County, 1969).

«

Plaintiff, a student at a division of the City College of

New York, sought an order directing the school to adopt and enforce

regulations prohibiting derogatory attacks on religion in student

publications. An article in the student newspaper had attacked the
Roman Catholic Church. The school is a tax-supported public insti-
tution, the publication has a faculty member as an advisor, and has

office space on campus.

kS

‘The court argued that the Establishment Clause of the First
Amendment erected an unbreachable wall separating Church and State,
This neutrality required the government neither to favor religion nor
to show hostili;y toward religion. The court felt that because the

property, facilities, and employees of the State and City of New York

were used for an attack on religion, there was a violation of the

absolute neutrality required under the Establishment Clause, Therefore,

" the schooel authorities were directed to prevent publications of such

articles in the future,
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PART IV

Prayver in Service Academies

Anderson v. Laird, 316 F. Supp. 1081 (D.D.C. 1970).

Two cadets of the U. S, Military Academy and nine midshipmen
of the U, S. Naval Academy brought a suit:as a c;ass action, claiming
that the regulations of the Academies‘compeiiing Sunday attendance
at Catholic, Protéstant. or Jewish chapel services violated the
Establishment/ﬁree Exercise Clauses of the Fi:st Amendment and
constituted a "religious" test in violation of Art. VI of the Consti-
tution., They sought a deciaratory judgment that compulsory church
or chapel attendance #iolated these provisions of the Constitution and
a permanent injunction forbidding the Acadeﬁies from enforcing the
regulations,

‘The court dernied the motion for a declaratory judgment, and

for a permanent injunction. The reasoning of the court was that (1) the.

purpose and primary effect of compulsory attendance could not be said
to either substantially advance or inhibit religion, since the effect
of attendance is no different than the effect of other regulations
which aim towards the complete training of a military leader. Thus,
although the incidental effect might advance religion, the dominant
effect is secular; (2) the Free Fxercise Clause is not violated.séince
there is no coercive effect which operated against the individﬁal in

the practice of his religion. Under the compulsory attendance

regulation, the individual could choose which service to attend, and
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whether to participate and worship or not. For sincerely held reasons,
the individual could be excused'from attendance; (3) since the
regulation did net vielate the Establishment Clause..it necessarily
follows that it coﬁld not violate Art. VI, which provides ihat

"Wo religious test shall-ever be required as a qualification to any

office or public trust under the United Stages;"
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PART ¥V

Religious Activities on Publicly

Owned Propertiy

Lawrence v, Buchmueller, 40 Misc. 2d 300, 243 N,Y.S. 2d 87 (1963).

This action was instituted by a-humber of parents whose childreﬁ
attend public schools under the jurisdictioﬁ of the Board of Education
of Union Free School District No. 7 to have the courtndeclare that
the board had no legal or constitutional authority to permit the
' * erection or display on school premises of any symbol of any deity
belonging to any religion, The Board had authorized a group of taxpayers
to erect a creche or nativity scene.on the grounds of one of the
public schools within the district during the period df the Christmas
holiday. School was not in session at the time, the school's personnel
was not invoived. and the actiﬁity did ﬁot cause any expense to the
school district,
The cou:t held that the rgsolution of thé school bhoard permitting
~ the erection of the creche under the circumstances was not viclative
of any constitutional provision. The state legislature had directed
the school boards within the state to "foster in the children of the

11

state ﬁoral and intellectual qualities.” To prohibit the school boaxd
from granting permission to private citizens to erect a creche would,
according to the court, thwart the school board's efforts te instill
"moral qualities™ by denying that religion had played ény role in the

development of the moral standards of the community. The court approvingly
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quoted from Justice Goldberg's concurring opinion in Abington School

District v. Schempp, 374 U.S. 203, 306 (1963) :

"Neither government nor this Court can or should
ignore the significance of the fact that a vast
portion of our people believe in and worship

God and that many of our legal, political, and
personal values derive historically from
religious teachings. Government must inevit-
ably take cognizance of the existence of
religion and, indeed, under certain circum-
stances the First Amendment may require

that it de so."

Distinguishing the Abington case, Supra, and Engel, supra, from the
present case, the court felt that those cases concerned active involve-
ment by government in religious exercises, whereas the present case was

a passive accommodation of religion.
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paul v. Dade County, 202 So. 2d 833 (1967) cert. den. 390 U.S. 1041 (1968)

For approximately twenty years an illuminated cross has
been placed atop the Dade County, Fiorida, Courthouse at Christmas time.
In 1966 as in prior years, tax money was appropriated to finance the
installation, In August;'1966. a Dade County taxpayer brought suit
for injunctive relief, demanding that tax:money'not be spent for the
installation and that the cross not bhe instaliéd in any case, Before
the trial the county amnounced that the installation of the cross
would be financed by private dénation. Consequently, at the trial, the
onlj issue being whether the Establishment Clauée fdrbids such a display.
conflicting testimony was introduced as to whether the cross was
actually a religious symbol. The trial court decided that the cross
was mot a religious symbol, and denied relief. The District Court of
Appeal of Florida affirmed the decision, and both the Florida Supreme

Court and the United States Supreme Court declined to review the matter,

Lincoln v. Page and the Town of Meredith, 241 A, 2d 799 (1968).

A resident and voter in the Town of Meredith, New Hampshire,
brought suit in the New Hampshire Superior Court attempting to enjeoin
the practice of opening town meetings with invocations by ministers

of various religions, Plaintiff claimed that the practice violated
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the Establishment Clause of the First Amendment, The defendants
filed a demurrer and the trial judge reversed and transferred all
questions of law to the New Hampshire Supreme Court, The Supreme Court
summarized the factual background as d1scerned from the plead1ngs,
br1efs and arguments as follows:
The invocation at the opening of. the town
meeting by a guest clergyman is not composed,
selected or approved by the defendants, The
invocation is not pronounced by a town officer,
no oath is taken, and no public funds are
expended for the invocation, The invocation is
not a part ¢f the agenda of the town meeting,
attendance thereat is not compulsory and the
persons selected to pronounce the invocation
are rotated, The invocation is not required
by any state statute or local ordinance.
'On these facts the court held: "We conclude that all the virtues of the
First Amendment can be preserved and protected without condemning
‘the invocation in this case as an encroachment of the First Amendment

either minor, major, or incipient." The demmurer was sustained, and

the case was dismissed.

Lowe v, City of Eugene, 459 P, 24 222 (i969).

| The Supreme Court of Oregon ruled on October 1, 1969, that
a 51-foot electrically lighted cross, a symbol of Christianity, must
be rembved from 2 hilltop public park in Eugene, Gregon. The cross had
been erscted in 1964 at the expense of a group of private citizens to
replace a woeden créss which had been installed in the same place
since 1936, The City Council granted the required building and

electrical permits but the cross was held to violate both United
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States and Oregon constitutional provisions barring aid to religion.
The.Oregan Court séid that government had no more right to place a
public park at the disposal of the majority for a pepular religious
display than it would have, in response to 3 referendum vote, to.
put the lighted cross on the city hall steeple. The whole point of
separation of church and_stéte‘in a pluralistic society is to keep
the majority frOm using the coergive power to cbtain governmental
aid for or against sectariam religious observances.

On April 21, 1970, the Supreme Court denied certiorari.

to review the case, 397 U.S. 1042 (1970).

Allen v, Hickel, 424 F, 2d 944 (D.C.Cir. April 19, 1970),

Plaintiffs iﬂ this action were five taxpayers, four clergymen
and an atheist, who filed suit on July 14, 1969, in the District
Court for the District of Columbié challenging the erection and
maintenance of a creche on federal property in Washington, D.C. as
part of a Christmas Pageant for Peace, The Pageant includéd. in
addifion to the creche, the national Christmas tree, and a burning
yule log. On September 30, 1969, the District Court granted a motion
‘to dismiss the case,

| Reversing the District Court, the Court of Appeals for the
District of Columbia held first that the plaintiffs had standing to
sue. The Court then went on to say that the purpose of the creche
was secular. The creche, it was argued, was related to a holiday

season that clearly has a secular half, and it was but a part of a

=
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larger display of secular symbols of the secular aspect of Chriétmas.
Furthermore, an official pamphlet explained that the creche was -
intended simply to be one of a group of objécts showing how the
season is celebrated. As to the actual effect of the creche, the
plaintiffs claimed that its placément and size gave it & significant
religious impact. The Court remanded the case to the District |
Court in order that evidence be taken on the issue of whether the

effect of exhibiting the creche would constitute a vielation of the

Establishment Clause.
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PART VI

Religious Exercises in Space

O'Hair v. NASA, 312 F. Supp, 434 (W.D. Texas, 1969), aff'd 432 F. 2d 66

(5th Cir., 1970), cert, den, 39 L.W, 3385 (1970).

On August 5, 1969, Mrs, O'Hair and her husband, Richard
F, O'Hair, individually and as founders of the-édciety of Separationists,
Inc., a Maryland corporation doing business in Austin, Texas, filed .
~a complaint in the U, S. District Court for the Western District of
Texa# seekiﬂg an order to enjoin NASA from permitting or conducting
any religious activities in space. Mrs, O'Hair et al. alleged, inter
alia, that fhe following violated the First Amendment:

1) The prayer for peace radioed to the world by Colonel Frank
Bofman while orbiting the moon aboard the Command Module of the Apoila 8
flight on December 24, 1968, |

2) The reading of the Story of Creation from Genesis, Chapter
I, verses 1-10, by Major William Anders, Captain James Lovell, and
Colonel Frank Borman during the Apollo 8 flight on December 24, 1968,

3) The special arrahgements necessitated by the carrying |
of four Bibles aboard Apollo 8 as well as religious medals and .
artifacts which were later presented to the Pope.

4) The placing on the surface of the moon on July 20, 1969,
by Colonel Edwin Aldrim Jr. and Neil Armstroung, of a small disc

which contained a prayer by Pope Paul and Psaim §,

i R R s
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5) The transportation to the moon of certain -other
religious paraphernalia during the Apollo 11 flight.
The govermnent filed a motion to dismiss the complaint

because it failed to state a cause of action for which relief can

be granted. Justice Roberts. presiding alone, granted the government's

‘motion. As to Mrs, O'Hair's cla1m that her F1rst Amendment right of

freedom of religion had been abridged, the Court felt thls cla1m to
have no basis in fact, because there was no element of coercion. Since
the purpose of the expenditure by NASA was'seCular. and the primary

effect neither advanced ner 1nh1h1ted religion, NASA did not violate

the Estab11shment Clause of the Flrst Amendment
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PART VII

-Congressional Proposals to Permit Religious Fxercises

in Publis Places C o : !

The decisions iﬁ Engel v. Vitale and Abington v. Schempp

continue to attract wideSpréad public interest; As noted at the
outset, many legislative proposals have been"&ntroduced in Congress.
designed to alter the effect of the decisions. 28/ In the 88th
Congress alone 156 Senate and House Joint Resblutions were introduced
proposing Constitutional amendments to permit prayers in the public
schools. These Resolutions fanged in scope from the very narrow to
the extremely broad. For exémple, one of the narrowest, H.J. Res, 116,
introduced by Rep. Féllon, would authorize "nondenominational religious
observances“through the invocation ¢f the biessing of God or the
recitation of prayer.,.if participation therein is not made compulsbry."
At the other extreme,'possibly the best known of the proposed amend-
ments, introduced by Rep. Becker (H.J. Res. 693}, ahd by 60 other
Representatives in identical form, provided: | |
- Nothing in this Constitution shall be deemed to
prohibit the offering, reading from, or listening
1o prayers or biblical Seriptures, if participation

therein is on a voluntary basis, in any governmental
or public school, institution, eor place.

20/For an exhaustive examination of all proposals made in the 88th
Congress see Propesed Amendments to the Constitution Relating to
School Prayers, Bible Reading, etc. [Committee Print], a staff
study for the House Committee on the Judiciary, March 24, 1964,
Pertinent excerpts are reproduced in the Appendix hereto,
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Nothing in this Constitution shall be deemed to
prohibit making reference to belief in, reliance
upon or invoking the aid of God or a Supreme
Being in any govermmental or public document,
proceeding, activity, ceremony, school, institu-
tion, or place, or upon any coinage, currency, o0r’
obligation of the United States,

Nething in this article shall constitute an
establishment of religion,

The House Judiciary Committee held extensive heé}ings on all the proposed
constitutional amendments in April, May, and June of 1964.%* The
printed record of the hearings hés 2774 pages, and included testimony
from interested parties of evefy persuasion. A significant feature
of the testimony was the widespread resisfance to constitutional change
on the part of reiigious leaders oflvirtually evefy faith. Their
major objection seemed to be that the potential danger resulting from
preferment of'particular sectarian beliefs or practices outweighed the
advantages of the proposals. None of the proposals was reported out
of Comnittee,

In the 89th Congress 56 Joint Resolutions were introduced.
They covered virtually the same range of language as the previous
group, The best known of these was S.J. Res, 148, introduced.by

Senator Dirksen. It provided:

*Hearings Before the Committee on the Judiciary, House of Represen~
tatives, Eighty-Eighth Congress, Second Session, On Propcsed
Amendments to the Constitution Relating to Pravers and Bible-
Reading in the Public Schools. April, May, and June, 1964
Serial No. 9, Parts I, IT, and ITX,
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Nothing contained im this Constitution shall
prohibit the authority administering any schooil,
school system, educational institution or other
public building supported in whole or in part
through the expenditure of public funds from
providing for or permitting the voluntary
participation by students or others in prayer.
Nothing contained in this article shall authorize
any such authority to prescribe the foxrm or content
of any prayer.,

On.September 19, 1966, the Senate ﬂ;gan consideration of
S5.J. Res. 144, introduced by Sen, Bayh, calling for the establishment
of October 31 of each year as National UNICEF Day. Mr, Dirksen
iﬁtroduced the language of S.J, Res. 148 as én amendment in the nature
of a substitute, gi/ and an exfensive debate ensued. %Qj' On
September 21, 1966, S.J. Res. 144, as amended by the Dirksen substitute,
was defeated by a vote of 49 for, 37 against, and 14 not voting, or
considerably short of thé 2/3's required for resolutions pfoposing
constitutional amendments, 3%

In the 90th Congress 56 Joint Resolutions were again intro-
duced, In the Senate Mr. Dirksen introduced S,J. Res. 1 for himself
and other Senators, This proposed Amendment differed sigqificantiy in
language from his previous resolution, providing:

Nothing contained in this Constitution shall
abridge the right of persons lawfully assembled,

29/122 Cong. Rec, 23084
30/112 Cong. Rec. 23063, 23086, 23122, 23155, 23202, 23531
31/112 Cong. Rec. 23556
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in any public building which is supported in whole

or in part through the expenditure of public funds,

to participate in nondenominational prayer.
However, ho action was taken on any of these Resolutions before the
90th Congress adjourned, |

Approximately one hundred bills were introduced in the 91st
Congress relating to the subject of prayers in public schools and
other public places, On Oct. 13, 1970, Sen: Baker of Tennessee propesed
an amendment (No. 1048) to H.J. Res. 264, a joint resolution proposing
an azmendment to the Constitution of the United States pro#iding for
éﬁual rights for men and women. Sen. Baker's amendment was identical
to 5.7, Res. 1 of the 90th Congress and S.J, Res. 6 of the 91st
- Congress, both introduced by Sen Dirksen. Sen. Baker's amendment to
H.J, Res. 264 passed the Senate by 3 vote of 50 for, 20 against; 32/
but H.J. Res. 264 never camé to a vote in the Senate. |

In the 92nd Congress, 65 proposed amendments have, to date,
been intreduced. These resolutions are still ip committee, However,

an attempt to bring the proposals to a vote has prompted circulation

of a discharge petition in the House of Representatives. 33/

32/116 Cong. Rec. S.17950 (Daily Ed,, Oct, 13, 1970)

43/Rule XXVII, §4 of the Rules of the House of Representatives, House
Doc. No. 439, 91st Cong., 2nd Sess. (1971) as interpreted in
precedents provides that signstures on a motion to discharge a
committee may not be made public until the requisite number have
signed the motion, Thus, the number and identity of Congressmen
who have signed the discharge petition can not be known with
certainty, Newspaper reports indicate that 197 Congressmen have
signed the petition., 218 signatures are required for the discharge
petition tc become effective,
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0f the three proposals in the Senate, two (S.J. Res. 82,
introduced by Sen. Baker.and $.J. Res. 40, introduced by Sen, Byrd)
are identical to Sen. Dirksen's bill introduced in the 90th and 91st
Congress. The third proposal, S.J. Res. 34, introduced by Sen,Scott,
reads: ;

Nothing contained in this Constitution shall

abridge the right of persons lawfully assembled

in any public school or -other public building

which is supperted, in whole or in part through

the expenditure of public funds, to participate
voeluntarily in non-denominational prayer or meditatiom,

0f the 62 proposals in tﬁe House, several, including H.J. Res,
191, the bill at which the discharge petition is directed, are identi-
" cal to Sens. Dirksen's and Baker's bill, Of the remainder, the wording
most often used is that of either H.J. Reé. 28, introduced by Mr, Ashbrook,
or H.J, Res, 73! intreduiced by.Mr. Fiynt., H.J. Res. 28 provides:

Sec. 1. Nothing in this Constitution shall be
deemed to prohibit the offering, reading from, or
listening to prayers or biblical scriptures, if
participation therein is on a veluntary basis, in
any govermmental or public school, institution or
place,

Sec. 2, Nothing in this Constitution shallbe deemed
to prohibit making reference to belief in, reliance
upon, or invoking the aid of God or a Supreme Being
in any governmental or public document, proceeding,
activity, cevemouy, school, institution, or place,
- Oor upen any coinage, currency, or obligation of the
United States,

Sec, 3. Nothing in this article shall constitute an
establishment of religion.
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H.J. Res. 73 provides:

Nothing contained in this Constitution shall prohibit
the authority administering any school, school system,
educational institution, or other public building
~supported in whole or in part through the expenditure
of public funds from providing for or pemitting the
voluntary participation by students or others in
prayer. Nothing contained in this article shall
authorize any such authority to prescr1be the form

or content of any prayer,

ADDENDUM

Subsequent to preparation of this report, the discharge peti-
tion on the school prayer amendment, H.J, Res. 191, gained the requisite

number of signatures to take it from the jurisdiction of the House Judi-

ciary Committee and to bring it to the floor of the House for consideration.

by that body (See 117 Cong. Rec, H. 8624, Daily Ed, Sept. 21, 1971).
The resolution was debated on the floor of the House on November 8, 1971

and, although receiving a majority, was rejected for failure to obtain

the two-thirds vote required by the Constitution for approval of a propesed

Constitutional Amendment. The roll-call vote was 240 yeas, 162 nays,

28 not voting. (117 Cong. Rec. H, 10657, Daily Ed. November 8, 1971).

November 9, 1971
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LETTER OF TRANSMITTAL

R . o . Marca 24, 1964,
... To Hon. EManver CrELLER,
Chairman, House Commitice on the Judiciary. :
Dzar Mr. CaarrMan: One hundred and forty-six resolutions pto- . i
posing amendments to the Constitution have been introduced during
“the 88th Congress in the wake of the recent Supreme Court decisions
- relating to the recital of prayers and Bible reading in public schools
(Engel v. Vitale, 370 U.S. 421, and Abington School District v. Schempp,
37:% 3.203). Theseresolutions have been referred to the Committea
on the Judiciary. Thirty-five different forms of resolution have been
PI‘OPOSE{!. - . g;:'. :
At your direction, we have prepared this staff study for the use of : '
. the commitiee in considering the pending resclutions. We have e
endeavored to set forth obf'ectivel the questions presented by the
. pending resolutions in the light of the relevant historical and legal
Eackground and the issues posed by the Supreme Court decisions.
We have not sttempted to deal with the policy problems which ars
solely within the province of the members of the committee. N
. Nomember of the committee participated in the preparation of this
study, and the study does not necesserily represent the views of any :
member of the committee, : i
Respectfully submitted. ‘-'

6%-540

Srogarr H. Jorwsoxw, Jr., . ) :
R. FrepEricE JETT,
' LCouneel, ’ &




F;'-‘.O?OS.ED AMENDNINTS TO THE CONSTITUTION RELATING
TO PRAYERS, BIELE READING, ETC,

" IxTRODTCTION
The _'ﬁ:st amendment te the Constitution of the Uhited States

Cougress shall make no law respecting an establishinent
of religion or prohibiting the free exercise thereg! * * *

The 14th amendment makes these commands applicable to the

States (Contwell v. Connecticu, 310 U.S. 296, 303; Murdock v. Pennayi-
wnio, 319 U.S. 105, 108).

On June 25, 1962, the Supreme Court handed down ite decision in -

Engel v. Vitale (370 U.S. 421)." The Court held that the establishe
ment clause of the first amendment forbids a State “to prescribe by
law eny particular form of prayer which is to be used as an official
prayer in earrying on & program of governmentally sponsored religious
activity” in its public school systein. The prayer &t issue was com-
pesed by the New York State Buard of Regents, and upon their recom-
mendation, a local school board had directed that the preyer bo recited
aloud at the opening of every school day. :

Engel v. Vitale gave rise to great interest and wide controveray.
To its weke, a number of joint resolutions were introduced in the
House of Representatives during the 87th Congress proposing smend-
ments to the Constitution designed generally to permit the use of

yer in public scaools. Some of these proposals were agein intro-
ueed early in the $8th Congress.

Then on June 17, 1963, nearly one year after Engel v. Vital, the '

.Sn&r;ltma Court rendered its decision In Abirgton School District v.
Scaempp (374 U.S. 203).2 The Court there held unconstitutionsl e
Pennsyivania statute and a rule of the Baltimore Board of School

issioners requiring Bible reading and autherizing recitation of
the Lord’s Prayer in the public schools of Pennsylvania and Baltimore,

tively. :
. idditiona_l broader resolutions to amend the constitution were
mtroduced in the House following the Schempp decision. All these
resolutions bave been referred to the Committee on the Judiciary

I. Tee Pexpine ResoLurions

One hundred snd forty-six resolutions have been introduced

"

. ~fofowing 1he Suprerae Court decisions and are now rFendj”g helore
: .

tze Committec on the Judiciary. These resolutions differ widelr in
Leir language und scope.  Altogether, 35 different forins of resolution

——————
L LR A N W e
¥ Ve Gmtran i st fortd i AT Dendin B,

05-58)
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2 ° PROPOSED AMENDMENTS RELATING TO BCHOOL PRAYERS

have been proposed, and these different forms have been classified
into 7 different iypes in the legislative calendar of the committes.

1, The most limited typs of resolution would permit prayers ju
Public schools. Ore form of this type of resolution would suthorize

‘wondenominational religious observances through the invocation of
the blessing of Ged or the recitation of prayer ¥ * * if participation
therein is not made compulsory” (H.J. Res. 11€, Representative
Fallon; H.J, Res. 335, Representative Monsgar; and H.J. Res. 481,
Representative Dague). Such ‘‘nondenominstional religious ob-
servances’” would be authorized under these resolutions ““as part of the
activities of any schoo) or educational institution supported in whole
or in part from public revenye.”

he other form of this roposal would permit “the suthority
administering any school, school system, or educationa) stitution
sugported in whole or in part from any public funds” to provide for
“the voluntary participation by the students thereof in regularly
scheduled perfods of nonsectarian rayers” (H.J. Res. 150, Repre-
sentative Sikes, and H.J. Res, 342, Representative Widnall).

2. Arother type of resolution remains confined to the public schools
but would authorize Bible reading as well as prayers. One form of
this type of resolution would provide that “prayers may be offerod
and the Bible read as part of tge program of any public school in the
United States” (FL.J. Res. 98, Hepresentative MJ;.tthew*s).’

A second form of this type of resolution would authorize “the
authority administering any school, school system, or educational in.
stitution supported in whole or in pert from any public funds” to
provide for “the participation by the students thereof in the reading
of the portions of the Holy Bible, or in the offering of nonsectarian
prayer, if sueh participation is voluntary” (H.J. Res. 506, Represent-
ative Hemphilj :

Another resolution almost identical to House Joint Resolution 506
would permit public school students’ to perticipate vohmtarily “in
any period of Bible reading or nonsectarian prayers” (H.J. Res. 595,
Rfi{resen tetive Jonas),

A fourth form of this type of resolution would permit public school
ofticials to include *“4n the cwriculum * * * gohedyled periods of time
during which the students thereof will be free to engage in religious
worship” (H.J. Res. 488, Representative Davis of Georgia),

Finally, House Joint Resolution 897 (Representative Hutchjnsons
would provide that “Siate laws permitting the offering of prayer en
seriptural readings within the public schools, if participation therein
18 voluntary, shall not be construed as laws respecting an establish-
ment of religion.”

3. A third typ: of resolution is confined to prayers but would

“that prayers may be offered in the course of any program in any
pubiie school or other public place in the United States ' *
A second form of resolution of the same type would state that
“notbing in this Constitition shall prohibit the offering of prayers
YAlss B.Y, Res 170, Representative Fugua; 5.2, Res, (59 Representativi

¢ Lertnun; 5.4, Res, 512, Repre.
Beritative Chenoweth; H.J, Res. 521, Repreientative D‘ev{ne; 1.1, Hes & M » ?

. by af
Mew York: H). fes. 508, Represenintive Hirlong: und 14.7. Res, 64, Reprosentative rr af FFr{d.l\.
Ao T Fes, 217, Reprezontstive Fino: I e g o aagess of Fla

. 318, Representative Ming of New York, HJ, Hea,
B3z, Re.?]resant.al.!ve Hoberte of Alabame, H.J. Fes. 008, Reprosentative Ad i

alr; H.}, Res. 810, Reprecents
slley, (5.4, Hes, 797, Re srescolatlve Clawson; §.2, . 311, R cotatlve Derwinskl; .
. 436, Roproseatatioe Pi:me.i Bas presentatlve Dereinskd; sod H.J,

L] +
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. i Res, 119, Representa-
i i 1 or other public place’’ (H.J. -
lt?v?an ?\i%cosfc?oou&l Caroifnn, and H.J. Res. 480, Representativ
rhi irginia). . : tih
Br:;}, itl.llllgrgf f‘gll'rrgui;fa )resolut'mn of this type woullq speﬁ:}fglstl::;t otgei
ight to offer nonsectarian pr&gers in the ({mb ic gcd - ipation
ggﬁuc. places shall ““Hbi %niem%r ﬁ?;fe%imﬂi?fé I?‘ulr?on 1o
i i jary’’ (H.J. Res. 219, B :
t.}“iill:eu! is ‘i?{}’ﬂ’i{ag. 4(87, Renresentative Roudebush; HJ . gﬁéegng'
Eﬁe;?;z:ﬂtativ;a Baring, and H.J. Res. 560, Representative
i k) n Er 3
In%‘llsnl:?;;t form of resolution of this type would provide sztinmt;?i;?i%
in this Constitution shall rohibit nonsectarian 'pra{ ol
13}10013 or other public places if participation Lhereué ﬁrmi{ compulsory’’
SﬁJ Res, 514, Representative Moore; H.J. Res. ' PP sentative
ét,i;g- ers; FLJ. Res. 770, Represent%fvek )Rhodes of Pennsy ;
| Res. Representative Clark). .
an;{ A'géu%f.tgsg of rtal;olution would permit both pﬁye;ciréglfﬁﬁg
rea&ing in public schools and would apply both to public
ot}(lje;ep&lglgicugloageg% this type w_o{ﬂd state that “notging';réiﬁhisﬂf(}g?;
titution shell prohibit the offering of prayers or the re d g { ibe
Slb‘j! art of the program of any public school or o T’:P?Tih pms) c
Hl1 o i?lsa e United States” (H.J. Res. 70, Re resentative Wi tariaix
P aiﬁother form of this type of resolution would pemfntG r{tioni;ec ublic
religions observances founded upon recogniilon o 10ta.r ”p(H i
schglols or other places if pmitz)lputlon therein is veluntary .
y tative Cramer). o '
Rei ti?;dﬁiggfsi?ox? g this type Wou‘lid; authcngf_ sl::iffix;?g m?ii :i%g
ther recognition of God in connectio
{)rf 8;15;;1“ ;ﬂﬁﬂg soéhc(:gl or ogtﬁler public place” (H.J. Res. 92, Represr:mﬁn.—
tive Huddleston).® ) ) 1d permit, “the offering
f resolution of this type would perm erl
of ‘:n?ﬁztﬁsgg:‘?ﬁgn ;eco'gnition of God in connection with any activity

in any public school or public place” (H.J. Res. 187, Representative

Wﬁgtcrlﬁ'd l.' fifth resolutiofn gf this typs " :;yell‘)suﬁ?gszg d%ifaé':% t?lna(ll‘
i d g part of the program o h
L?Eﬁsébéﬁfﬁz in tge United States” (H.dJ. Iz;s. 482, Representative
ia).? . : .
Y a:ixii?:g; utzon of this type would provide that “the i hxtl, ;t:
voluntarily offer, receive, and to F‘““"CE ate 1:1:1 ﬁt-he say;;;g e];) ] ghe
seetarian prayers or the right to voluniarily res lﬁm 4'.:{ isten to the
reading OF the Holy Seriptures in the Pubhc”schoo 8 ﬁn (; 833 ublic
piaces and shall not be denied or abridged” (H.J. Res. , Rep
et fon i . B! wid state that 'prayers
wenth form of this type of resolution wo I
mfg S‘E:egﬁelred and portions of the Holy Bible may be read in the
. rcide on the
t The réeto b of this rezelutlon would provido lhni:.l__':'tbeer]}g‘!‘it :I’ zmh St:jﬁé.u 4 tq‘ tg;tm'
e BBy osabsttabeoneyon el o e e it ingee
* Alac

ive Alwinethy,
) i Whitten, and 71,1, Hes. 047, Hepresentat . .
' Alsg 2 ﬁgi lég' ﬁiﬁ?ﬁﬁt‘;{%iﬁ Teylor; #.J. Res. 826, Representative Whortan; end B3, Ren. 18,
Rebresemiarji"fi?oi‘é?gﬂgé resenlativs Anderson; H.J. Res, 407, Re rmntnéé\;e ﬁ:?rr:g:,lgh{e I{:«sﬁm“;
il B Tiratl BT Tea bl Tiepreseniative Hoeven: ILJ. Res, lieprese aitve Lenrerts
Eﬁf?g:t{%geﬁ:‘%ﬁ”;]nﬂ‘;a Bter it 4 Rcs'\fl11'5}““1?:\5;"5&?31‘;%:;?:3?&36 Ahbroos: BT, Res m&
?{w‘: ':i‘n‘igxﬁ? '}f&fﬂ??“@fﬁm,jggﬁﬁmmh«o Brock; F.J. Hes. L67, Represotatlve Glepn; sn
Bt Blow. 67, Repraseniative Hloomasid.
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course of sny propram in anvy : .
United St,ates*? (1.J. Rlc:s,ﬁ?gﬁ??ﬂl;i:gﬁid or any public place in the

ated. ; tative Curtin},
ieht t%g\l:é{;g{l]??il]\o{cif}:}f Lype of rosr;lul-inn would pr(}ijde that *“the
. aly oiter, receive, and to participate Y !
:gﬂfsg;?ﬁ‘?n ,p:i-'i ers, including the Inrdrjs.Prapei‘e 101; tlhheehf}‘iylﬁltg fo
Jolans \urr_ 2 \ mfﬁ and listen to the reacing of ths Holy Scrigtur "
abrjdge%l’l’ EIQI se E:: ia1n7u j;}{ther publdic pluces shall not be denli)eId g:

{ o A28, C17, epreseniative Quillen).

A ninth forn of thiz ¢t ype of resointion woeuld state that “the right

to offer the ’ ey i
Lord’s Prayer or other ransectarian prayer snd o engage

;t}i ;ﬁ&ggigsi) i{;m(in t;hs Bible in the publie schools or other public places
ety 31131%&30;53&%%%; g{otv'idec‘iﬁpart.icipabion therein is
. <. Hes, » Stepresentative Wagponner).
. Orée;?i?ﬁr f?mn 0*" this type ai resolutior: wm:]g' pe-ru:d)- “ihe offerin
o readit 56 bg;rs_x:aqrs or Bible Scripturss if participstion tharein ig ;,5
i ?x?placsé;z’ :(J:Ia;}nyR%zvgzﬁJmintal or public school. fnstitution
g o " (21, + 810, Hepreseutative Morsa). ,
“{}'E;h e; {c;l.‘::ni?t}j ard .1?’8-1' form of resclution of this type would suthorize
Scl"ijp‘.-uz‘ts iniﬁ}’fjé\‘:gr?;téz?s'iﬁ 'pmlﬁ‘}r ool fncramg of Bl fica
(HZE: .Oiics. 8116 ) _I{eprcséﬁt&téée I} grlxkflgrzc}hml, stitation, or place™
- Une resolution would authorize any Stat e t] cnte’
gggg:f ::ng;ﬁgﬁed x;:l_ﬁ'ngiet v. Vilale Xm Si): E}o e;:;g Elﬁithaeil?el%;ght?c
ublic ithi " (F
R%prise.ntztive Dzrduniﬁ,l,;}d:ce within such States” (H.J, Kes. 343,
- Another resolutioy would it,
: } would permit “any referen ief i
::];;z?acie :}Pm} gpd.d or any invecation of the iid of éo?:!e 1t:1) a?'s?gi:rgrgt
: pubiic aocuinent, oroceeding. or ceremonj]r, or upon :;m

comage, currency, or oblsation i "
Re%prasénbative ﬁemph fll j;._a.twa of the United States” (FLJ. Kes. 505,
p;ra'y'crs e ﬁiebxienbh (r‘n‘nd last type of resclution generally would permit
proyors, Bit ¢ reacing, and vefercnces to belief in or reliance on God
bl 111(:‘1 ;ct;x?lfc(gl l::tb er pufbh ‘,:. Places, end in governmental matters
3 e resoluv. gs of this type 3 hensive,
their su(bimitll%‘m rovisions are hergﬁztaigittﬁhfnr?tfﬁf comprehensive,

@) M. Hes. 515, Kepresentative Sh “ 1

. y Tes cri: y

E’gl:m!,arﬂy' offer, read frem, or listen to nonsectggg,n r;gl;t eéo
or ;}0 ger;lilgl i[;r?;:::g& of time for rayerful meditation in pgblir;
del‘:ziad o7 abriden. tons, and other public places shell not be
Thke sight to voluntearily read from or listen to the reading of

sacred Scriptures in public ic instituti
public places shall nopti. be (c‘l:g?e?flosl: E&bﬁﬂc . uaons, and other

L1} H - !
The rl.ﬁht to make reference to belief in or reliance upon God

ge?ﬁ n;)‘;‘gc:{*:'i}ilﬁ airi ;)fc g:%oil?yany governmental or public docu-
. Procee y ce! oF uUpon any coi : -
or ?bliflﬁaéloﬁ of Lﬁe United States shall not befieni::iag: ’aggggggx;

any oty prﬁst;i 312?1’ _ﬁeﬁf?ﬁ%ﬂ-aﬁ?& Wyman:® “Notwithstandin,

¢ & Lonstitution it shall be the right

o plr;{).vfiocnis ag,ltfnc_lmg or otherwise participaiing in public ge 10013
.Un?ted St:,];.; ?gogg}iigd_ in other public places, t{:rougheut the
e St . Ties and possessions, to participate or to

Bebressatotive ol HJpreaentativa Tollefson; HY, Res, 82, He pRes,
: e an; . . B2, Renresontat|ve ;
T ey, 678, Reproseniative Michel; rnd ﬁJ. Roa. mfﬁemdegfﬁvﬁeﬁastg'

PROPOSED AMENDMENTS RELATING TO BCHOOL PRAYERE &

decline to participate in prayers, prayerful meditation, or the read-
ing of sacr%;d Scr?ptures or the Holy Bible and the ngiat to decline
to participate shall include the right, upon request, to be excu
from the prescnce of participants. o L
“Notwithstanding any other provision of this Constitution
reference to belief in or reliance upon God or & Divine Being mey
bs made in any governmentsl or publie document, proceeding,
ccremony, or institution, or upon any coinage, cUITeICy, or
obligation of the United States: Provided, however, That no
citizen of the United States may be required, upon objection, to
give opth or affirmation of such belief or reliance as a eondifion
fo entitlement to Federal or State rights, privileges, or public

office.” .. .
f¢) H.J. Bes. 693, Representative Docker: “Nothing in this

Constitution shell be deemed tc prolibit the offering, reading
from, or listening to prayers or bibhca] Scriptures, if participation
therein is on a volunisry basis, in any governmental or publie

school, institution, or place. ) .
“Nothing in this Constitution shail be deemed to prohibit

making reference to belief in, reliance upon, or invoking the sid
of God or & Supreme Being in any governmental or public
document, proceeding, activity, cererrony, school, institution, ox
glace, or upon any coinage, currency, or obligation of the United

tetes, .
“Nothing in this srticle shall constitute an establishnient of

religion.” _ .

@ H.J. Res. 767, Representative Joelson: “Nothing in this
Constitution shall be deemed to prohibit the offering, reading
from, or listening to nonsectarinn or nondenominational prayers

or such Biblical Scriptures, if participation therein is on a volun-
tary basis, in any governmental or public school, institution, or
place. . . . -~ ' o
#Nothing in this Gonstitution shall be deemed to prohibit
making reFerences to belief in, reliancs upon, or invoking the
aid of, Giod or a Supreme Being, in any governmental or public
document, proceeding, activity, ceremony, sehool, institution, or
lace, or Upon any ceibage, currency, or oi)ligatian of the United
tates. : '
“Nothing in this article shall constitute an establishment of

religion.”

18 Aleg 80 other rescintions: H.7. Ren, 004, Reprosertative Adalr; H.Y. Res. 665, Bcgeamtnﬂw Proyhill;
H.1. Res. 6%, Represantative Chesoweth; H.J. Rea, 827, R:'.I]{:reamtatiw Cramer; 2.J. Res. 003 Bem
sentatlve Curlin; ;{,J. Tiea. 69% Ropresenioilve Fuqua, .7, Tien. 700, Represcoiative Harrlson; .1 H
701, Representative Hemphil), H.J. Rex, 702, Hepresentitive Hoaven, H.I. Res. 703, Represeniative Jonag
HJ. Res, 704, Represeniative kamega;r: H.f, Ties, 705, Rer.{wsmtatjva Latia; H. 3. Rea, 700, Henresentaiive
Lenmon: H.J. Res. 707, Representative Matthows; 11T, Reas, 708, Regresentatlva Miltiken; ¥I.J. Heg. 700,
ReP'eseutativa Guitien; H.Y. Res. 710, Representative Schadeberg; 711, Res. 711, Represeniative Bhort:
H_Y, Reg 713, Representotivs Bies; H.J. Hen, 713, Representative Waﬁgmmer; 1Y Tes. 114, chmmnw
tive Whitener; H.J, Rea, 715, Representative Widnall; H.J. Res. 716, Representat{ve Willams; 2.3, Rea
917, Represcntetive Baring; HLJ. Bes, 718, Heprosentatlve Hing BT kes. 716, Represantative Riveny
B, Ree, 720 Eepreseatafive Taylar, B.J. Res, 724, Bopresentative Whitten; B.). Res. 722, Repregentative
Henderdon; 1.1, Res, 128, Reﬁmmntaﬂvu Taker: 311, Fes, 735, Reprosentative Daguoa; HJY. Res. T8Y,
Re?msenuative Vihalley; T, ftes, T35, Representelive Qouditng; A.J. Res. 740, Representutive Monasan}
1.5, Hes. 741, Reprasentative Potl: H.J. Bes. 44 Eepresentative Audersom; H.Y. Rea, 748, Reprosentotive
Echwelker; 11, Rea. 761, Representative Slack: V.1, Hea, 752, Reprosontntlve Glenn; 1T, Hes, 745, Beﬁg—
seatative Botd; 71.7. Res, 758, Represeniative Moore: F.J. Res. 764, Represcntetive Rodinog IL1, .
772, Representatlye Ailehinclors; 1.5, Reg. 764, Represcotatiee Cederberg; HJ, Res, 792, Re reqentstive
Battin; R.Y. Hes. 862, Represtnitative Chambet!aing 1.3, Rea, 003 Reﬁreseut&l!va Tooney; H.Y, Rea, 848,
Representative Enlpley; .7, Res. 850, Reprepentative Welsoan; .1 Hen, 857, Representative Domn; K,
Res, #62, Representiative Chelf;, 11T, Res. 884, Remeesentstive Dowdy, 1.7, Hes, 864, Reflrmmaatw John-
son; H.l ez, 000, Heprosontatlve Findley; 1.7 Res. 91, Representative Roberts; H.E, Fes. 01, REI?!!-
pentutlve Bates; H.J, Res. ¢18, Ropresentalive Norblad; H.J. Ros. 930, Ropresontetive Felghan; HJY, Ren.
G55, Representative Atluscn; 1.3, Ros, 853, Bepresentative Coltaer, N

a
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CO(I:‘Z‘.‘I;I:{[: R{‘S}.} 771, Representative Gallagher: “Mothirg in this
nstituiton shall e deemed to prohibit the setting vsr
period of time in any govermnents! oy public shoel,
or place for the purpose of wpiritunt. conter:y] 1
or‘::li:e.n_t prayer by uny individuuai ot group on

é\_;othmg in this Constituiion shall he & ;
g;neuiig refcr_fnce e belief in, relicnce umon, or in
™ - b, o 3 11 - : )
_ mmto p;‘ac:e;;;!p:elmlﬁ_ezng 1 any governmenial or public docy-
Tit, eading, weiview, ev gizony, school, insliiutien, ds-
: eeding ¥. eroiiony, o stitutien, or pe-e.
or ‘?{‘:‘;?ifg\‘f ':‘Ouiggﬂ-\ cu:_'rlem:;_ , Gf ug}lgation’af tie United ‘%Ea .
“Nothing in thys article shall constitute s o T
relivion € 3 cle shaul constitute an csiablishioent of
e - . o . .
C(‘(r_; ;*;Eg‘\ rﬂ.e.ﬂ, é%g, E?’epmﬁ:zn!;a.r;wc—. Goodell:™ Mothisg n thie
mstitution shel be deersed wo protibit th ring of roadi
it W raed 4 ne cffering or readic
of prayors or Biblica! Soripts gt icipation <horen is om ¢
3 r Binliep? Soriptares, o pastici p in
- o £ 5. paiticipation thorein §
0 | Binlica! Sor ! pe “hirein is on o
bo[uqtrmy basis, in ary governtwertal or public sehoo?, fistifuio
ailding, or placs. e HETRAOR:

(L3 NNy S5 ] H : L .
‘Nething i this Constitntion shall be desmsd o probit |

refe-ericn to reliance apon, hedief i i
e o 1 FOn, Belled 20, 01 Iveraio
i or a bué)_reme Beirg, & any g:o‘.'ernme':-.t-i:! r ¢ docu-
? ;\érmct.e Ing, setiviey, ceremony, schoal, in:titut-:m., or piace
“I\%(\;?E;:Y ?:;H;?ge’ cu;rf;._. ¢, or ebligation of the United States.
religion._" 2 ius article shall econstitute an establishinent of
{g) 11.J. Fes. 269, Representati Jothi
/ es. 869, Representative Chell: *Nothing in
ggfflez!x;. g}ordut’dtmn or this amondment, if aniopiedg&ﬂretge
re:-itine leamed t» prohibit the offering, reading from, qum,i'ng’
prﬁfe*g' ;!r :Eg?v gtéerlway or n:fa.nner prejocting, or histening to
rs or Biblicai Seripturcs, if participation therein is
£ DHIC Sen; He Lon I an
voglum.ary basis, in any governmentel, public school imti?rf‘on&
co”glzga, ‘miversity or ~ther place. S
Noihdng i this picnosed amend i
N ths 1 aimendment o the pressot Con-
ls'zlft;;‘;?;]e ot;ot-}kaf‘!.}:}:_ted Siaies shell be deemed to prohibit ma{.ii?ﬂ
aie wiiel in, relisuee upon, or lnveking ihe aid
A et T ST T AFEgN ) ] ﬁf G
2; a kj,l.zglxzem? i.ging in or on sny éovsrmnml;:i groperty or (;n
i_nsjgif]];l;i{) I:;: é.(;c;ziz;ng?u proceeding, tﬁgﬁ\fi@. earemony, school
ution, cente exrning, or other place or thing: or u X
g?y&gmage, currency, medef medallion, ¢r any € egf;!'.‘ mmf?;
‘?N I.%}k:.LIODE monetary or atherwise, of the Uuited States.
" (:,n ing in this article shall constitute an esteblishment of
i '. .
t iz the sense of this ituti
proposed constitutional amendm
:ﬁn:lt].l feze phrase ‘governmental’ as used herein shall mean aqrzll;
descripti?}?\yoznti ea.ill government of any :iype, kind, menaer, or
. precines, city, co igtri
or :;Sy}'i‘ t’?erﬁg‘ﬁ"emmenbal’leveslr:” unty, district, State, Foderal,
{ -J. Res, 913, Representative Robison: “Nothing i i
H.J : othing in th
E}fon?ttmf.mn shall be deemed to prohibit the offering orgreadinlg
sch% a;.yegs or Biblical Scriptures, in any governmental or public
t}ier({»}iﬁ mstitution, building, or place, provided participation
thero t.oﬁ:i on a voluntary basis: And provided furiher, That the
g ecline to participate shall not be abridged. ’

e aid of

A .
l2v T, Res. 708, Representative Wilson of Callforn!s, and H.7, Bea. 819, Represcatative Ttt,

_ PROPOBED AMENDMENTE RELATING T SCHOOL PRAYERS

veferonca o Teliance ypon, belief in, or invocs
“ipd or 8 Supreme Heing, W &

N0l ANY ol

7 "

“Nothing in this Constitution hsll be deemed to prohibit
tion of the aid of

ny governmental or public document,
{ivity, ceremony, school, instituiion, T place, or

1gre, currarey. or obligation of the Unjred States.
' an ezteblishment of

aceeding, ac

“liotiiny s this sriicle shal constitute

religien.”

f(v: B! Fes. B4, Representative Fountaa: “>othing con-

i i Copstitution shall be construed ic prohibit the
satiority admipistering any schuoi, sclinol system, of edu_catlomd
meiution suppocteG M wneole of in pers from suy publie funds
from making provision for participation by the students thereof .
i 4 vslunbery basie in oany seriods of Bible riading znd/or
[TRTEL . o

“Notaing m tins Copetitution hali be deemed te probilit
e reierence o Leliel i, relisnes vpon, or inveking the id
A (30d or a Supreme Defug in s5¥ guvernmental or pubiic docu-
went, proceeding, activit}?-,_c‘.eremony;‘sch?ol, institution, or place,
JT Upon any coinage, eurrefxcg, or obiigation of the United States.

«Nothing in this srticle shall constitute an eatablishment of
rehigion.” _ )

{7) H.d. Res 924, Representative Broyhill of North Carolina:
«Npihing in this Constitution shall be deemed to. prohibit the
offering of prayer or the reading from Scripture I any publie
school or other public place, if parti cipation thereinisona volun-
tary basis, aud if eny ﬁperson desiring not to puiticipate in such
prayer or reading is & orded a ressonable opportunity o refrain
from doing 9o, and is afforded a rensonable opporiinity to absent
himself {from the tlace where any such prayer is offered or Serip-
ture i read.

“Fething in this Constitution ghall be desmed to probibin
making reievence to belief i, yeharce upon, or invoking the aud
of God or & Suproms Being in asy sovernmenta) op puble doen-
ment, oath, procaeding, activity, seremony, school, instituticn,
ar placs, or upwi k¥ colnage. curvency, Or ohligation of the
Enized States or obligation of apy Stete

() H.J. Rea. 942, Representaiise Taleott: “Nothing in this
Conatitution shall be deemed to probibit the offering, reading
from, or listening to prayers, yeligious Seriptures, or scligious.
materials, provided participation tharein i voluntary, in any
governmental or public school, institution, or placs,

“Nothing in this Copstituilon chali be deemed to probibit
making reference to belief 1w, relinnce upon, or inveking the aid of
God or s Supreme Being in an¥ governmental or public docn-
ment, proceeding, fetivily, ceremony, scheol, institution, er
place, or upon sny coinage, currency, or obligation of the United

Staten.
“Nothing in this article shall constitute an establishment. of

the U}.}it,ed Statea.” .

11. QuEsTiONs PRESENTED BY THE PENDING RESOLUTIONS

The number and variety of the resolutions which have been intro-

duced precinde individual treatment of each resolution in this study.
.In ¢onsidering these resolutions, however, the Judiciary Committes
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will necessrrily conf :
" Ly ront rerta
raise. - co

T ol tinme e .
el ?:] {?bi’l_ln".-lim_--; goaorally would qualify “the establishment of

'Igh \ L.m,lll.at'.:ln the first smindment to the Coapstitution.
sameewﬁﬁéo‘}iﬁ?n? Ay aluo affect. the free exercise clause, for the
same word | :;n!jg:;?;'frm the gr_amnlm.ticai obi\ost of both the establish-

- e se Iree exereise rlauge,  The gentene o o
gress shall make ne law respecty - RO T

> HG : g ar estal)! il aligl 4
pr?hlbltmg the froe exercise ghere; * "ejt’?}. ishment of religion, o
ds x}quv(:"il??? stee.rn t::Iniﬁzrmt, therefore, to amend the establishmen:
Cose it ot ﬂ?‘tue same Ume sffecting the free exercise clause, for
o d G;Jélpgeme “ourt, obaerved in Untted States v, Coaper Corp '(q L

U.s. 600, 806): “It is berdly credible that Congress used the term:
A mi_chfferez_at senses iu the same sentence.” ' o
wai‘g{:(‘)}:& i_n;g’ly,“zf the establishment clause ie q‘ualiﬁad su that the
gu?qtion alr(:‘_f:;g ﬂr:gt}}gngtgr }ncludes prayers ant Bible reading, the

stion hetber the free exercise elawse is not sunilarly quali-
”;‘3:‘1. ﬁl;fil.ss pro}:iie.m perhups could be aveided by re.vi.rs-ing’ Lizzaybgiltagf
proljas;:r!sm;en Euent itself, but none of the pending resolutions
tho}frs!: : ‘\(};:;10 lgi :, 52‘;;:, T}?% co;;;fmittee may wish to consider whether

[free exercise s¢ will be afiected by adopting a new arti

:ﬁ;;lfiﬁ?ﬁl E; ;.g;tC?nstltu tion with the provisg thsi “not\}ﬁif?;t’i{fllgh?;

t&olt\zf et ute an establishment of religion,” as mauy resolu-
ost of the pending resolution ir pri
ost of the pe " s have as their prim

iiviiéﬁni]lt.g; t{;gxt:;l; r?tf f;s?wl'eiq and t.hlg é'eadjng of t?le Bibie in public

20015, &) though s solulions would go further. If this ;
gzéeitov‘:ﬁig%\b{iga&w%, the committee must then conside: ﬁrﬁﬁg
o What exte ¢ janguage of the resclutions meets the iutent
helehgvhi?‘r:n‘g;ng?e E?r;iw?'s' in I’ubili-;‘. Sjcheols and Other Mstters ”
heid by the & e Lommiites on the Judiciery, 87th Congress
?:;e?:ﬁ:, :n }r}ul‘{ 26_;;,1d August 2, 1962, reflect: the dificulty ogf ﬂv;’ilgd
fﬁcﬁatigoh“ 1;;]3';11; defimitively lay to rest the question of pra,ye%

fo;;oaed i;ilf&th il te reading in public schools. Whethes the lan nage
%ﬁ.gle sad o Z: va:;ous Ppending resolutions will avoid suits similar to
e v. ¥ ;(?nms;r:;ergégz gog- chool District v. Sekempp, supra, and
pac ot of contre ich gave rise to those cases is, perhaps, the
Dasi nﬁgtm‘ which the pending resolutions present to tEe Judiéia.ry
mg;?n ?ft?gt;ﬂi St.lgfs &g_ogbﬁgerat.il?n of this uestion by mermbers of the
th? rmittec, this ¥ will congider the specific language used in

1) The resolntions use a wid ]

. 201 Wwide variety of languuges to desent
E;a(g:ggts they would Jpermit, They refer var%guffly Lo “pra!;'?ar{;h’?
ufmnl t;héa?etgg%?iem'f Gncén’s’agtarian religious ohservances founded

n of Go any prayer or any other iti
e ition , ; By her recogn
(1;10 :%?Sd,Pr:;:lngmctaﬁ]&n prayers, including the Lcj;d’s Prayer g’r‘ﬁiﬂ’;
yer or olner nonsectarian prayers,” “raligi rshi
L rayer Ie AYErs religlons worship,”
0?(:;}1:1-:gzlggizrr!lat;orn&l)drelz%gus ohservance tﬁmugh gthe invoza.tt:o’n
the blessing or the recitation of prayer,” ¢ 2Tenc
beliaf in or reliance u vostion of the s ot eons
belief nee upon God, or any invecstion of the aid of God.”
upgfrilyfg‘fgl m}c_dxmzmn,"’--“ma,lcing_rel'erence to belief in (Erof'e%:r(!l(’:e
pon, or inveling the aid of God or a Supreme Being,” “nonsectarian

1 i

mmon  questions which they

objective

. *
PROFOSED AMENDMENTS RELATING TO SCHOOL PRAYERB 0

or nondenominational prayers,” and “spiritual contemplation, medi-
tution, or silent prayers.” 1

e resolutions would also authorize reading of “the Bible,’
~Le Holv Scriptires,” '“Biblica) Scriptures,” “the Holy Bible,” and
wacred seripiures or the Holy Bible.” )

'1-us ihere is u wide renge of choice in the language which has
teren proposed, To teke Bible reading, for example, the words
bl snd “the Holy Bible’’ presumably include both the Old and
e New Testements, but the question arises whether those terms also
i Jude all of the different. transiations of the (Old-and New Testa-
ments or are intended to refer lo the most widely used versions such
¢+ the King James sndjor Dousy. Other resolutions which refer to
" he Holy Scriptures” and “sscred seriptures” may be confined to the
Old and New Testaments—to the Judeao-Christian scriptures—or
{liey may include the sacred books and writing of other religions—
Iulam, Buddhism, Tecism, Shinto, and olhers. .

Thus in defining the type of Bible reading to be authorized, the
commuttee will confront two questions: whether to specify certein
particwlar translations of the Bible for public use and whether only
the Judeso-Christian seriptures-or the sacred writings of other religions
are to be legalized us weﬁ. - i

In weighing the cholce of Ianguagf, to be selected, the commitieo may
wish to consider recent State cases holding that the Bible is a geclarian
book: Tudor v. Board of Education, 14 N.d. 3%, 100 A, 2d 857; EBrown v.
Orange County Board of Public Instructior, ¥la. 128. S0, 2d 181
sffirmed 155 So. 2d 371 {1963).22  Tn the Tudor case, supra (100 A, 2
at p. 865), the Supreme Court of New Jersey said that “the King
James version of the Bible is as unacceptable to Catholics s the Douay
ersion is to Protestants. * * * the Canou law of the Cathalic shurch
provides that ‘editions of the original text of the sacred scripiures
published by non-Catholies sre forbidden ipso Fure Man%r of the
sarly suits attacking Bible reading in the public gschools were brought
by Roman Catholic parents who objected to the King Jumnes version
of the Bible. (See, e.g., People ex rej. Vollmar v. Sm-nf;y, 81 Cola. 278,
25885 P, 610 (1927); Herold v, Parish Board, 138 La, 1034, 68 Ba. 116
{1918); Hackett v. Brooksville Graded Sehool DMatrict, 120 Ky, 608,
87 8., 792 (1905).) -, -

In sddition, the Supreme Court of New Jersey stated in the Tudor
case, supre {100 A. 2d at p. 865) that ‘‘the King James version or
(3ideon Bible is macceptab]? te those of the Jewish faith.” _

In Brewn v. Orange County Board of Public Instructivn, supra, the
Court nlso referred to the differences between our great faiths end
between the denominations within those fajths with respect to the
scriptures they hold sacred. The Court said (128 So. 2d st p. 185):

If the Gideons, instead of distributing the King James
Bible had distributed the Dousy version, exclusively, or the -
Koran, the Moslem Bible, or the Talmud, the body of Jewish
civil and eanonical 1nw, through the school systein of an area
whose inhabitanis were strongly Protestant, we surmise that

1 'The older Btate decistons divided on this puestion. Compare People e, rel. Vollmar . .Slcmleg 1)
Codo, $76, 725 1 QL0 (18277, Fecketf . Fronkeriile Graded School Dhat,, 120 Ky. 603, 87 B.W. 502 [1505); W kere
aott v, Rotee, 102 Gin, 762, F10 B K, G4 11002y, wdth Ring v, Foard af F."durauuﬂ. 245 11t a34, 92 N E. 251 (1910);
Weirr v, District Foard, 76 Wis, 177, 44 NW, 607 (1890); Herold v, Parizh Board of Sehnel Directors, 136 Ls,
1034, 64 So. M0 (1918); Freeman v, Shere, 05 Meb. 833, 81 NOW, B4l (1902}, modified 66 Neb, 878,98 N.W.

169 (1908),
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resdivg in public schools specify that this shall be done “without *
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the Protestant groups would fo0] a scetarian resentiment
i 1907 of the wobngl auiborliies. o

Gueation el be nerrawed by snggesting (hat if the
dectrinsire books of either the Matliodist, Baptiz:, Presby-
terian, or other of the numercus divisions of the Profeatant
world were distrivuied through the stheol system to the
exclusion of cther groups, considerable legal ‘action would
justificbly ensue.

This preblem of defining the version or versions of the “Bible” or
of the “saered seriptures” which would be authorized is complicated
by a steady strears of new renditions of the Bible in the Yight of the
discoveries of modern scholarship and archeolo Tabie I sets forth
8 list of recent translations and versions of the Bible compiled by the
Legislative Reference Service of the Library of Congress. '

Tsvre I.—The Bible in English, 1940-63—A sclocted list in chronological order

The New Testament of Qur Lord and Saviour Jesus Christ, newly tranalated from
the Vul.::gte Latin . . . New York, Sheed snd Ward, 1944. Translated by
Ronald Knom. - L )

“The Old_Tesz.ament, newly trarslated from the Vulgate Latin by Ronald Knox
s .. New Tork, Bheed and Ward, 1943-50. 2 vci-

The Bible in Basic English. Cambridge {Eng.] University Press, in associatlon
with Evans Bros., 1948, . i

Publisbed in the Unijted States asg— o

The Basic Bible: Containing the Old apd New Testaments in Basic English. .

New York, Duttos, 1950, :
'I‘f_bseo Hol{g}gr:,ble: Revised standard version. New York [ete.] Thomas Nelson and
ne 2, Do
Eoly Bible from ancient Ezstern mapuscripts . . . tr. from the Peshitta, the

authorized Bible of the church of the Eest, by George M. Lamss. Philadelphia
Holman, 1857, )

The Holy Bible. [The Old Testament in the Douay text, the New Testament and
the Psalms iy the Westminister text . . ] New York, Hawthorn Books [1958).

The Hely Bible, the Berkeley version in modern English, Grand Rapids, Zon-
dervas Pub. House, 1959, - .

Thﬁggﬁely Bible. New American Catholic ed. . . . New York, Benziger Bros.

**The Old Testament Is the new Confraternity of Christian Doctrine trana-
lation for the books of Genesiz to Ruth, Job $o Sirach and the Prophetical
¥p; the remaining booka are the Douay version. The New Testzment ig
the pew Confraternity of Chrisiian Doctrine transiation.” The Confraternity
of Christian Doetrine translation ia in process of completion.
The new Epglish Bible. [New York] Oxford University Press, 1961, [1] New
Testament. : : : . :
The Old Testement fn this translation has not yet been issued.

The words “Bible’ or “sacred scriptures,” which nre used in some
of the pending resolutions, might well be deemed to include all of
these recent versions of the Bible. . -

Finally, nooe of the pending resolutions which would authorize Bible

comment.” A requirement that Bible reading in the public schools

- be “without comment” has been characteristic of State laws suthor-

izing the practice snd was included, for example, in the Pennsylvanis.
statute and the rule of the Baltimore Board of School Commissioners
which was considered by the Supreme Court in the Schempp case
(374 U.S. at pp. 205, 211). o

~

to include whether a reqpir:m

. . .
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However, as Mr. Juatice Brennan pointed out concurming in-the
, 08

Sc:‘ncmp;; ense (374. U8, st pp. 2%5-286):

seriptural passages read \a-'illmu}g_lc:(‘lomn'}enttl !’req‘;:.rj\rr}ﬂ) TQ‘I?E;
oy S5 he vouneer children in the senool. b
vey No niessuge to the 3 fear Cf b ot bridging
voloped a practice in some sCoo.S g
e s o I derstanding by means o

ap between faith and un I .
E};l{;ﬁ%igons,” even where ‘‘comment” 18 forbidden by

i s u difficult di-
The present practice therefore poses & di .
?élﬂgat:‘ “'hilepBib‘.e reading 13 la]nt';ost uﬁlversa%}bit:iagglésg
' i t, si a prohi
to be without comment, slnce 0y 0¥ s?c prohibition ¢t
tarian interpretation be exclqded rom the ¢k .
iﬁi rule brea‘&gJ down at the point at which rudjmen}tlary
definitions of Biblical terms are necessa;ﬁ for comprehen-
gion if the exercise is to be meaninglul at ail,

i . the committee may wish to copsider
In the light of these Totoon ent that Bible reading be ‘‘without

cof%n%ni;ﬂar definitional queitions arise W’it}l resp ect,.’tc:‘the lan Lg'ug.;g:
of the resolutions which wong} authtirﬁze ‘pr:nyigzﬁ Orn%uosscnaffr o
igi founded upon ihe recognl ; ot
{;lgg:;uiro?sbi?;ﬂ?no?s“moniing refel,}rence to be}}ef in, reliance upon, or
ingwl?oking the aid of God or & Su[i:i::mse BIE.]:? r%é (?:\?: :hr?nltl}:g. (375 US
case, supra, the Supre e .5,
atlg. tgf‘i&?}::?{here are 1;;1 the Umlf;gd StateE ._tcdsg%? 00803 fegaia;:
relivious bodies, each with memberﬁ 121‘ e'g‘ii:eeﬂml;gsta 000 et e
well s innumerable smaller groups.” - ﬂ{) eh. ista the mejor Co
inati ] ' pastors,
nominations with the number of their members blp, pumber of pagtars,
i School eproliments as compiled by the
gﬁsssu?{éﬁitisﬁca] Abstract of the I.u_nted States at pages 4547

(83d ed., 1962).

N
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12 PROPO_SED AMENDMENTS RELATING TO SCHOOL PRAYERB

Taser I1.—Rebiginous bodica—Church membership, number of pastors, and Sunday
. Sehaol enrollment . '

[Bepinnlog 1955, Inelut

Mlaska and Hawall, Herrosents latest Infortnation available from religious bodles;
eu.lpdu & fes groups giving no data, such as Chareh of Christ, Scicntlst. Tutals inrhiite, s:ﬂ\slanl.i.u.lly.
thame rellgious hodies reporting to Rimean af Cencus tor Censis of Religions Bodies in 1936, | Nt a1l groups
gllow azue ealendar yeur nor cotmt membershin in same w4y, some groups give ohby approximate Bguires.

ulmsm Catholies connt all buptized persens, tncluding fnlands; Jews re o8 rpembers all Jeas In com-
mljnlt‘.es having vangregations; Fastern Orthodax Churehes include slt persons o their ustionaiity or
L2F] tura‘l grovpes: minst” Pratestunt bodies counl only porsons whe have attaited full menbership, and
pmt‘"if.u A estlmates bavce tedicated that alk bt a smadl minority of these are aver 3 years of uge, hawaver,
oy L-rtherﬁlbodiu and Protestant Eptscopal Church now repert all paptired persons, and not ey

thoae oon firm:

Numberofy Choerh | Number of | Brd,
Heligioua bedy Year | chorches | membor- pastors g:bl:gth“
_ reportad hip - with | Bechool en-
charges | roliment |
. ' i Thousends Tt Thoursndy
Treial - - cmaaln ns gy 114, £48 41, 28 e 43, 281
Eodlea with memberahip of 55,000 of over ... ¥
A?;g!tlst Eadlzs: Seve:'ne'lb-dny Adven. | 00,584 st 735,595 ki
. . - 1960 3, "
Ap{ﬁg’“‘-‘ Overcoming Holy Chtrch of | 2 s i i
1958
Armenian Chutch, Priccew of A.; THooess 300 b 50 ¢
Aul’ C?}l{{ Hoa 1500 - 125 43 8
ssernblies of 1980
Bnpim B?dksﬁ ) - 8, 235 500 7,502 075
meriean Haptict Assedatlon < 1960
American Baptist Conventiom. 1956 :»,“23; 1 ﬁ E%‘? 1 531;
Baptist Cleneral Conlerenca__.._....] 1060 b3 " 50 e
Ciaw’;:::ive Bapiist Ascoclaiion o
mer o 1060 1,350 300 1,350 300
Fres Wl Bapilets. o oo 1 1960 . !
G‘t!i.me‘t (]hAs.sgc.istion of Ra » 3z 1® %z e
CBrrehes ...l 19650 st | 136 . A
{ieners} Daptista T D
National aptist 1950 i bt M0 Lo
1858 11, 598 4, 860 ) 12, 500
i | o 19;
N;‘r:)l‘ui!gl E{:mist Evangelical Lih e no0, 8000 2 000 Mk
Gonn] Saviug Assernbly of US.A .. .| 198
Nx:{t!mnr!nlj’rt‘[q[iiélve Hapilst Conven- o = 128 e
on of ihe TT8.A__________ . ___ - 1857 1, 10 Bl ikl 45
North Aruerican Baptist Association .| 1950
N?rth Americun Baptist Genersl Con- L.#0 =) b7 a2
{gaile d a— 1
Peimitive Baptists.._. . . . _____ 127" 13053 l,gg ’g ™ p
Benthern Bapiist Convention, 1960 32, 25 9, 782 20, 206 7, B3
United Hapsst__________ .. """ T 1mss 6t " a1g "16

United Free WL Baptit Church, . 1954 E3 100 ws LY ]

Brethren {German Daptist); Chorch of

the Brethren, . .. __ ... _ ——] 10680 1,004 200 Eh 157
Christian s{ld Misslonary AMMatce ... | 1960 - LOlg ) | "o 137
c?”"""“t&,h"{t‘?” (Di.ﬂ:.:lnic.s of Chris),

ntertiationgt Converim ., . ____ '
of i a gfg%dw 1050 8 001 1, b2 4,244 1,100

shure (Cleveland, Tenn). . .| 19606 3, 200 L
Church of (od (Anderson, Tnd.}. s 778 14 ’] a5 by
The Chorch of 1969 1901 T4 1,811 108
l% i: 203 3. 800 L
: 458 304
gzll’;:f::t?f c?:?l:"ﬂii “‘Ch 1840 15, e 2,163 b % % 4 t ﬁmo

3 " 0na. I tihe] l-llcbe!“ ------

Eustern Chorches: 1900 B0t bz %6m .

American Cerpatho Rosddan  Ortho-

dox Greek Catkolie Choreh____ b M 100 4 4
Bulgarian Erstern Orthodor Church | 1060 -4 m 1
Gr;:: Archidioesse of North and Eouth

............................. 1960 s ’
Rumanizn QOrthodox Episogpate  of Lo @ e
feal ot T 1964 52 0 1) 1

The Russian Crrhodex Church Ount-

slde Busala________ . ... . ____ __.. 1058 Bl + 56 w2
The Rosslan Orthodox Greek Cathelle | | T3 e -

Chireb of Amerfea ____ ... . 1987 352 TS 0 11

Berbian Eustern Orthodox Church. .1 1960 ki | 125 £8

Syrisn Antfuchlan Orthados Charclr_ | 1985 B 110 10 F-

Eyrian Orthedox Chureh of Antloch___| 1960 % 50 L]

Ukraindan Orthador Crurch of (T.8.4..] 1060 o 85 [T S £
Evangelicsl and Heformed Charch_,__.. .} 1900 2,726 B3 1,0¢ B3
%vmmgn};cai %u;fg:c:luﬁ Cl;ll;rch of Ameriea. [ 1990 "510 0 " 440 79

Lvangelical United Iretheen Chureb. ... 1960 3
Federntod Churched, .. .. _____. .. o gl el A

Bes footnotes pt'end of table, . 18,
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Tapre 11.—Religioun bodies—Church membership, number of pasiors, and Sunddy

Bchool envoliment—Continued

[Beginning 1959, Inctudes Alaske and Flawall. Re presents tntest information ayailsble fom religious bodies?

tinlly
5 i ing 0o fata, uch at Church of Chrin, Befentlst. Totals ineinde, rubsiatt
fﬁiiﬂ':ﬁf;&:éf&ﬁrﬁ?e’.ﬁfp‘énﬁ.g to Bureau of clflmils for Clenmis of Religx:)ssno;!;?nlg 1‘0;& Mr!«!:: ::l g:urgi
fotlow gyme calendar year nor coont memberzhip v pame way, Rome gy by T o vom-
Roman Calkolics count ait baptized persons, Inctuding infanis; Jews Mfl a3 mem <r Bl e ity o
mrmities hawing congrepalbons; Eastern Orthodox Churches include a Trs‘on;l n ghelr » o
eultiral groups; foost Protestant hodies ceint only persona who have stialo ; bemh_ bip, ans
3 ave indizated 1hat all but s small mwinority of these are over 12 years 0f nge; ¥
ﬂ;::jg?llifuﬁémugogi\e?md Protestant Eplscopal Church now report sil baptized persohs, snd Dok asly

those confirmed

amber of [ Chorch Wumber of nggg ﬂ?
Religtous body Your reported ship “witn | Bchool -
charges | rollment !
Thovernds
Podirs with membership of 50,000 or over—Con. Thousends
r‘;ends: Five Years Meetln‘g or( Friends. o« 1900 526 2 21 .3
e e e vee W90 5 w0 5 700 1148
urch UERQUATE
Ingernatiouel Chuch of K B 190 oo 2 ™ e
Jehova's Witnesses, . J70 | 20 |aaeo.s [
Jewish Cougeegtilain._ Thoeen [ rdlom 57|V R
Latier-doy Balntw -
ezus Christ of Latter-dny .
C%:{:]l:}!?_{.{ ..... E.....i—---......a_ !ﬁg‘) 3,481 I, 487 2 M . L4123
Chareh of Jesus Chriat . ¢ .
R ey Satnts o 1960 . 8 156 b8 »
Tuthersns: .
" Eranpelloa] Lotheran Synodiesl Con- .
ference ot NLAL .
“Lathersn Chareh, Miscourt Exnod. | 1950 82 P 4,108 o
Wisconstn Evangelical Lutheran
Bynod.. . iﬂ DT OeT 1960 ) s ORT 1]
. Nationel Tutheran Councll Constltoents:
) :Ewrl.m Tathern Thoreh. . o oeerns 1050 4,835 2, M2 LR} 83
Augustsna  Evangolical  Latheran ool e
. e 1080 - 1,7 Lt ot
1960 g X 168
Lath . )
Tnggitf ....... TT ........... A 1mép 4,8 2,885 a.ag 1, gsldg
“ennonite Bodles: Menpenite Chureh .| 1960 wh 73 1,
Methodist Bodies:
® Alrlean h?lcthndi.ut Epismpslpghuz;;:h-. 1851 58| Ll 557 ot
{5t Epirco: om
A%ﬁ:ﬁrhMemad . 4 i 1059 £, 0% kil 2,430 1%
Christ!. Methodlst Eplaca
Chureh.. .o Wiy 108t 240 | me 1,80 e
t Ch o arth
meeﬁt?ﬁ??{i ,,,,,, 'fl.-': . 19640 1,343 Sfblg %ng ' 'ig
The Methadiat g{hu:ﬂ;. B4, BR2 Qe "
Moravian Bodles: Moravia .
America (Iinitas Frapum} 187 .13 -] n
Narth American Olé Roman Catholie "
ek : . 1960 M .13 B
Pentecostel Assemblies:
Peintemstal Church of God of America, - - o0 104 000 0
ki [ - $ !“
Pentecosts! Holiness Church, Inc.. 1900 1,29 B3 1, 130
Toired Pentewsmg Chucri'lh, ngt:).f-& 1950 ) 1, 00 175 1,909 130
Pcln}:ifitlnm Catholie Chur 1990 162 o - -
Preshytertan Bodles:
Cumberlznd Presbyterian Church.......| 1060 o8 £5 2,%250 7:?
Prasbyterlan Churchinthe UA .. rees] 1908 4,905 o2
Tr{; ;Jl:ited Fresbyterian Chureh [0 the 1960 o.083 125 7407 2048
Protestant Eplzcopal Chosch....oo ecemnes| 1960 17, 357 LR 14,083 Lo
Reformed Bodies:
Christlen Reformed Choteh __onervmoeoy 19680 . e MR ;g} s 1
Heformed Churchin Amerles. . ] 1984 R&T ﬂg e 240
Roman Catholie Church_ .. 1960 23,303 42 90 7, -1
Ealvaiiug A.rmly.: TR R 1980 1,258 M 1S
siriluelista: Tnternatlons. piitly N
T‘sernhly oliflJirciilmlihns_-.&._ﬁ_._.&.-__.?. 1054 209 i -1 | ]
riumph the urch an ngdom. o
Gﬂd?\.’! [oF T . T eme]| Y9E0 570 1%'; gg g
O hereh of Ammariea: - 7o21| 1oos wl = 35 e
nivereailst Church of Amerlea, .. ....]
Bodtes with mmembership of less than 5000 _ L ]aaeeaaes 18,213 1,892 18,378 1, 438

LR
L Ineludes puriis, officers, and teachers enrolled, 1145 data. #1958 dats, 11957 dsta.
data. ¥ 19512' nl.’:;. 11038 datn. 1 195! deta. 91054 dats, 1P MSAdata
Bonre: Natlonsl Cooneil of the Clurches of Christ i the Unlied States of America; Yearbook oh\ﬂ:ﬂl;
can Churches, Hovember 1861,

95-54D
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In the Schempp case, Mr. Justice Brennen noted that (374 US,,
at p. 240) “our religious composition makes us a vastly more diverse
people than were our forefuthors. They knew differences chiefly
among Protestant sects. Today the Nation is far more heterogenoous
religionsly, including as it does substantial minorites not only of
Catholics and Jews but as well of those who worship according to
no version of the Bible aod these who worship no God at all.” This
increase in the number and variety of our religious sects and de-
nominations led Justice Brennan to refar (374 U.S., at p. 241) to
the much more }ughl;' charged nature of religious questions in
contemp'oragr]y society,’ 1 :

Ours is also & mobile soclety and, as Mr. Justice Frankfurter
pointed out concurring in State ez rel. MeCollum v. Board of Edusation

(333 U.5. at p. 217}, our sects are often “shifting groups, varying

from time to time, and place to place.”

The number and vanety of religious denominations and sects in
our soclely today underscores the problem which confronts members
of the Judiciary Committee in defining the nature of the religions
observances which would be nuthorized ¥ the perding resclutions,

If “prayers,” “religious worship,” or “any reference to belief in or
reliance upon God, or eny invocation of Lg’e gid of God” are to be
authorized, as many resclutions propose, such general langusge would
Appenr to permit almost any sort of religious observezace in public
lnstitutions and on ‘&thc oceasions.  Accordingly, the resolutions
raise this question: What official or body is to prescribe the form of
relipious observance to bs followed? - :

The resolutionz variously propose that this decision would be
left 1o each State, to each community, or in the ecase of the schools,
to the “authority administering any achoal, sckool gystem, or edirca-
Lml:}al me}ﬂ};tmﬁ.” ;

zouse Joint: Resolution 868 (Representative Chelf), which wo
authorize references to God and thg like “4n or on ai?’ ov'ernmen“ti::.il
praperty” defines the word “governmentsl” to include “any and
all gﬁove;::ment. oft an‘;(rl _byt;{e, 'Sd, manner, or description on the pre-
cinet, city, county, distriet, Sta -

cinet, Ie\yrp.l"’ ¥, te, Fedoral, or any other govern

TLus the pending resofutions offer the committes s wide TAnge
of choice 88 to which ufovemmental bodies, from the precinet to

,the Federsl level, should be authorized to prescribe !.Ee typa of
religious obscrvances to be followed in public schools or on public
occasions. If such questions are.to be Ya,ced in the politics) arenn,
the commitiec may wish to consider whether to restrict the power
of decision to larger entities, such as the Stotes, or whether to leave
the matier to each mmmunib}y, 20 that the form of public religious
observances ean be modified from time to time in sceordencs with
thg shifting religious complexion of each cotnmunity.

The problem is also illustrated by those resolutions which would
specify “‘nonsectarian prayers” or “nondensiinationsl religious ob-
servances.” Under those resolutions, public officiels or bedies would
have to determine what prayers or forms of worsh; P are “nonsectarisn’

o JE‘E“ Aldalgzgqm!gm"_not hafwl\gi:ee‘d, n Jutle 25, 1818 he wrots $o Ieffermon; N
1 SC o e st o persceute belts, a8 soan 22 eacnte Choapaecits anothery

wonlid persecote 1kaixts, with as uneelemting Cruelty, as env Christinng :
3 - ¥ ould pessecuts th
another.  Kogw thyself, human Nealre! Cnppqu:“‘rhe Adsmns-feferson Iﬁie?:.l'l' vt}l.e?;; l;:ean;‘oram

" -
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and “‘nondenominational’” “and to decide what criteria are to be fol-
lowed in resolving thie guestion. o

Some resolutions, for instance, would permit recitation of ‘‘the
Lord’s Prayer or other nonsectarian prayers.” A non-Christisn
might not regard the Lord’s Prayer as “nonsectarian.” If, ho_we;c:eg,
the Lord’s Prayer is defined by the resolution as ‘‘nonsectarian” 1t
is difficult to see under the rule of eiusdem generis what prayer would
be “sectarian.” ,

On the other hand, if a specific form of prayer, such as the Lord’s
Prayer, is to be authorized as other resolutions propose, the religious
sensibilities of non-Christiana may be offended, Indeed, there may
be differencés among Christians. As Senator Hart suggested during
the hearings before the Senate Committee on the Judiciary on
“Prayers in Public Schools and Other Matters” {p. 25):

If the Bible that iz rerd, and the Lord’e Prayer that is
recited, were not the Bible and the Lord’s Prayer prayers of
my children, although I am s Christian—does it not really
do damage to my children'to be exposed to that? How do
T explnin to them this iannSiStmci‘;? You pee, I am a
Catholic; our Bible and our Lord’s Prayer differ from the

Protestant versions.
Bishop Pike, however, expressed a diflerent view regarding recital
of the Lord’s Prayer in pubbe schools. Bishop Pike, who suggested 2
form of amendment at the Senete hearings, said Chesrings, supra,
p- 62%
* % * the Lord’s Prayer obviously being tn the Now Teata-
ment and being in the words of Jesus Christ, is thought of
as 8 Christisn prayer. Yet, theologically speaking, Jesus
was never more Jewish than when he uttered the Lord’s
Prayer. Every single concept in it is a summation of Judaism,

On the other hand, Bishop Pike felt that a resolution should not be
so worded as to permit the use in publie schools of & prayer agsociated
with a particular church. He testified (hearings, supre, p. 64}

I would thiak the sdoption of the “Hail Mery,” the “Ave
Maria,” even under my wording for an arnendment would be
a recognition of n given denomination es an established
church. The Boman Catholics should be quite free to ssy
this preyer; but it should not be selected, of course, sa the
official preyer for everybody. :

Senator Robertson expressed the opposite point of view st the

Senste hesrings. When asked whether o locsl school boerd could
provide for the recital of a “Hail Mary,” Senator Robertson replied:
“In my judgment, if it is voluntary, it is iegal” (hesriugs, supra, p. 36).
In addition to differences in forms of prayer, there are differences
among religions a8 to dress snd attitude in prayer. As was pointed
out in one statement submitted to the Sensate Judiciary Committes
hearings, supra (p. 100): . _
Children of different religions pray in different waye.
Some kneel and cross themselves, some clasp their hands
and bow their heads, Some pray with heacf covered and

some with head uncovered. And to somne, the Friends, for
example, all public oral prayer is theologically objectionsable.

L5-84)
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{(3) Many resolutions would permit only “nondenominationsl” or
“nonsectarian” prayer. Such a requitement poses Lhe question
whether it is possible to feshion a “commeon core’ of agreement on a
form of prayer “tolerable to ali creeds but preferenticl to none.”  Ar
Mr. Justice Brennan pointed out, concurring in the Schempp case
(374 U.5. at pp. 286-287), ™many awtborities in this field believe that
“the nation of & eominon core suggests & watering down of the severul
faiths” * and “the moral code held by each seperate religicus com-
wunity can reduclively be unifed. but the consistent particulsr
believer wants no snch reduetion.” .

Commenting on Engel v. Vitale, an editorial in Presbyterian Life.
August 15, 1962, pege 15, observed: .

“(Iardly anyone quostioned the whole concept of ‘nondenomins-
tional’ prayer. "A wise friend of ours once said, ‘There is no rodigion
that is not sectarian.’ And this is true. 1If You have faith-in-general,
you have no faith to speak of. Faith has to be in sometEing-in»
perticuiar. A mondenominational prayer is doomed to be limited and
eircumscribed.  If prayer starts soarin » It starts to be controversial
which is one thing a nondenom.ination'xﬁ prayer dares not be.”

A final problem remains with respect to a regquirement for “non.
denominational” or ‘“‘nensectarian” pra er. Meany public schools
today permit Christmas pageants ang Christmas carols as part of
the school program. And in Lewrence v, Buchmueller, 243’ N.Y 8.
2d 87, the New York Supreme Cowurt, Weatchester County, upheld
& Jocal school board resolution permitting private citizens to erpet s
nativity scene on the school lawn while the school was closed for
Christmmas vacation. '

These practices might well be susteined under the resasoning sug-
gested in Mr, Justico Brennan’s eonewrTing opinion in the Se mpp
case (374 U.S. nt p. 278), because “howeaver clearly religious may have
been the origing” of Christmas or Theaksgiving, for example, those
oceasions have slso become secular holidays, and the observaaces
associated with them may have beoome & part of our national eulture,
to & peint where “these practices today serve so cleerly secular edu-
cational purposes that their religious attributes may be overlooked,”
85 in the case of the Sundny closing laws upheld in MeGowan v. Aary-
land (366 U.S. 420).36 :

Sceme of these practices might alse be sustained, as the New York
court suggested in Lawrence v. Buchmueller, supra (243 N.Y.8. 24
at p. 91), on the ground that they constitute “merely a passive
aceommeodation of relipion.”

If the words “nondenominational” or “nonsectarian” were included
in a resolution, however, those words might be deemed to preclude
such practices which might otherwise be upheld ss merely quasi-
religious todny, although plainty sectarian in their origins, )

Accordingly, the question remains whether, und%sr any of the
pending resolutions, it would be possible to lay to rest controversy and

" Cling Fatber Guelinve Welge? ay quoted In Furlapd, “The Hepents Prayer Cage: *Foll of Boand and
Fury, Slgnifying ., .2 1462, Bopteme Court Revlex (1842v1 4,

it Citing the Armeriran Cevnodlon Fdieation ne fucted o ﬁnm:wn, “The Bihle, the Canstiintion snd
oblle Pducatlon,” 39 Teon. 5, Raovw, 363, 417 {19y,

I CRambertin v, Tlade Ceundy Hoard of Puistrestion (22 8. Loaw Week 2991, the Eupreme Caurl of
Plorids on Jar, W, 1564, uiheld the Flurlds statite aublrlaing flble reading in (ke DutHe sehools on the
ground Lhat tlils statrite *wus foundad upwit sheular rather than seclarien cotmlderations,” ¢iting A Gpvan
Y. Marpiand, azsi;ara 36t U8, 42y,

Alnoe Uils deelston was retdered an teminid fraon the Rupreme Court (374 T8, 48?&}!{;( furtker constdorne

tom in the Hght of 1he Sehempp onse, the Suprame Cowrt may egaln be asked o rofe on thin case,
L] L

EASTARAT DL E 10 AN T e e e F e f e

PROPOSED AMENDMENTS RELATING TO ECHOOL PHAYERS 17

litipation suck as Engel v. Vitale, the Schempp case, and earlier cases
the type. - .
af(t)n{é. ii.;?)?m{gn appears to m-*énd }he problgm;afc&nmw;u?iei :;}og:veréf
i ¢ i i io v
would permit the “‘setting eside of a per d of time In any gover
it blic sehool, institution or place for the purpose ol 1
i‘i;]ita‘:]ng{a%;n. medibsg,iop,’ , (Er s:lfi‘.nbf gi-%)ygﬁ els)y? ;?YR;Iig‘lé\;lenlgii ‘?:
. olunta asis’ (sec. 1 of H.J. . . I
g;?llfgggr?s‘ée also gy Res. 356, 87th Cong., 2d sess., hearings before

i ict ‘Prs in Public Schools
“the Senate Committee on the J udlczar.;v on “Prayers in Pub

ters,” supre, pp. 3840 . .
m%:rg;?? L’é’?tt&ﬁeri’nd the Sr?hem p case, supra, did not 'm(iwf)fl;eéﬂe;?i
ove of the opinicns questions, the setting aside of a perio i
nrayer or meditation. Indeed, Mr, -Justilca Brennan's ?élc)u“t,he
g inion in the Schempp case suggested (374 U.8. at p. B1), the
'Eservsmce of a moment of reverent silence et the opemrég hnes.
’ 1t does not appear necessary, therefore, to amend the Constat ion
Lo permit this practice in ubﬁc schools Mdﬂ?in I:::Elt]g Effﬁffm’h i
- ion, if deemed appropriste, would se
?Jliig“zlc&k{?f; 1}31? ut}ir;;‘ilnition poself)ip by other resolutions and thedﬂﬂ&b?é
cont.fove;sy which hss arisen ine the past over prayers an |
gading I ic achools. . .
wa(%n %ﬂzpu;ﬁ:ﬁngg resolutions pose & ﬂ;}u{th{d vestion: ‘Where and
eligious observances to be authorize o .
Whiﬁ ﬁesr;rlggmsed resdubioni WOl;lj]l(é spply ﬁlguﬁgfdgzb&tgam cztl}re;
' hich would necess : 11,
T o he decistons in Engel v. Vitale and
his extent, they would overturn the dec el ! i
1:115;5?;%;1’5;) cag;, and ﬁom g{;m]l:{.ltxons aggsm tﬁ 1.}::0 E;g;t:ﬂ }t.o tg;sé g;g'
puse,  (Bee, o.p., H.J. Res, 897, epl-eseny ltpd utehingon.) e
[ ings i nite public elementar,
the actual holdings in beth cases were Hmi > public elemontary
4 secondary schools where attendarnce is com ry,
;EGEZE(?DS :f.ry both decisions appear to be similarly confined. (Sese
-2, infra. :
ppégguezgé;olutigns would axtend to “any school, sch%ol 5ynsbeni,b§§
educationat insti%ut,igl Bl port:a((]iﬁ!.mes;rhc,::5 :e;)iai?vgaf{tem%hﬁu% pThﬁg
S (Ses, a.g., H.J. Hes. & epr ive I 1. |
{;ﬁgz et !aE:x euégegappem to inclgde’a prws;li‘e éscbiﬁols ;Igs(i ccéogc[‘,sffcggt’;l}
receive public assisiance, cither State Oll'i_ he (frth. Pioree i}&rents g
Sisters (268 U.S. 518), f:nowwer, establis s.il }e s Lo it b
ir chi i and colieges. Sinece
send their children o private sectarian se 019 8 (oolleges.  Since
ivate schools end colleges can provide for religious obs
gilltv fii&?ta,tion, the quesgonth&mea whether it is necessary to use
: age to include them. R
brﬁg;ryligs%u%i-oﬁs would aut.hokl;ize religious obﬁar\ﬁn;gg iﬁg;;p;)bﬁg
i i ies,” and “‘public institutions. , BOX
D ot ooet oty abon “making reference to belief in,
resclutions would expressly authorize “making o bel
i i i 3 f God or a Supreme Beibg in &by
reliance upon, or invoking the nid o L e D A
ental or public document, proceeding, activily, my,
sg.gifﬁé??nstitutian,p or place, or upoi any coinage, c:x;reﬁcy, ?r og:%‘?;
tion of the United States.” (Bee, ez, H.J. Hes. 603, epresentatl
qu"i‘;l}iir’r)n&jorit,y opinions in Hngel v. Vitale and the Schempp case,

! . - e b
supra, expressty refrained from passing on such familiar institutions

wore 2 ond
and prectices as chaplains for our 1eg1.slator§, %rmﬁdpft;;ceébd d
prisons; chapels in the service academies, and referenc
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oaths of office and of witnesses at the opening of courts and legislative
sessiong, on our coinage, currency, and public uildings, in our national
anthem and the pledge of sllegiance to the fiag. Indeed, the con-
curring opinions of Justice Brennan and of Justice Goldberg joined by
Justice Harlan in the Sehempp case intimate that those familiar prec-

tices sre not sffected and that both decisions are limited to religious

exerd'ses in public clemsentary and secondary schools,

TLese reservations by the Court and its members are relevant to
determinetion by the committee whether to edopt such broader
language from among the ;])aending resolutions. ¥or the Court's
reservations may maeke the broader language unnecessary if these
familiar institutions and practices are not questioned by the Court

In Engel v. Vitale the majority opinion pointed out (370 US. at

p. 435, nots 21.)

There is of course nothing in the decision reached here
that is inconsistent with the fact that schoolchildren and
others are officially encoureged to express love for our country
by reciting historical documents such as the Decluration of
Independerce which contains references to the Deity or by
singing officially espoused anthems which include tge COm-
poser’s professions of faith in & Supreme Being, or with the
fact that there are many manifestations in our public life of
belief in God. Such patriotic or ceremonial oecasions bear
no true resemblance to the unquestioned religious exercise
that the State of New York has sponsored in this instencs,

And several weeks after Engel v, Vitale was decided, Mr, Justice
Clark remarked: ¥, T o o

Here was a state-written prayer circulated to states
employed teachers with instructions to have their pupils
recite 3t in unison at the beginning of each school day. The
Constitution says that the government shall take ng part in
the establishment of religion. No means no. As soon s
people learned that this was all the Court decided—not, that,
there could be no official recognition of s Divine Be'mg or
recognition on silver or currency of “In God We Trust’ iy
public acknowledzement that we are a religious natiop—
they understood the basis which the Court acted. = . .

Similarly in the Sc?wm;)p case, the limitations of that. decisipn-—
and hence of Engel v. Vilale—were stressed in the opinion of the
Court in the concurring opinions of Mr. Justice Brennan and Mr.
Justice Goldberg, joined by Mr. Justice Harlan, .

The Court’s opinion in the Schempp case referred, without suggest-
ing any criticism, to the evidence of our spiritual heritage *“today in
our public life through the continuance in our oaths of office from’ the
Presidency to the Alderman of the fingl supplication ‘So help me God.’
Likewise each House of the Congress provides through its Chaplain
un opening prayer, and the sessions ol'p!,his Court are declared open
by the crier in a short ceremons, the final phrase of which invokes the
grace of God.  Again, there sve such manifestalions in our military
fnrees, where those of our citizens who are under the restrictions of

ERRSIHATEN LIS - T

: H “The Rrgents’ Prayst Cowe In the Friablilment Clanre ‘No Mesns No' LT
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iy ohanels in the asrvice academies. and references to Grod in
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* & 374 US,

nt"ﬁﬁ??ﬁ?&uﬂ. also specifically pointed out that the establishment

i ‘religh f the Bible
: bid teaching about rcligion or study o 4
Eia“iﬁlfcose:hggfs.ror';o q\fo.be the majority opinion (374 U.S. -at p.l 225):
o7 + & * i} might well be said that one’s education ls_rég&.‘.
“complete without a study of t.:om%f_xratwe I‘&}.l%l(']n or n:‘ 2
Egstc?ry of religion and.its rcslzsxtmnsﬁi-a3 ip gg ttgztatﬁ:nlgft?g:is
of civilizetion, Tt certainly mayd }?isst[gricl e Biyeds
its qualities, )
worthy of study for its literary an e qualites, e
i ; d here indicates that such study ‘ |
;ﬂgo}v:eﬁgivoensghen presented objectively as part of & afc;:lla -
pro am of education, may not be effected consisten o
the %‘ma t Amendment. * * * . . Com i
With respect to chaplains in the Armed Forcg, the Couw _
374 U.S. st p. 226, note 10): ) - . -
( "We are not, ::af course, presentegi?i"lth and tl}ereig}g eﬁeﬂ ?ﬁ: ;-
ituation such.as tery service, ] o
gjge“pogn? rsg ulates the tfemp%ras annl g;c;%r;gjrb;}ci én‘:m e
ment of individuals to a pomntinat, © eé permiite roluty
igious services to be conducted Wi
Eaz{e:::l;l%nt facilities, military per-sonnel woul;l be una.bl:.r: K
to engage in the practice of their faiths. : - th S o
i an was even more explicit in limiting the S/

Lé[ " J]};:t«;:?ngheg?lecisim “does not clearly forecast inytbmg m
ct,gi ‘copstitutionality of other types "of g&{?gspentencezgﬁ cen
relicious and other public institutions” (8374 U.S. S:h p. 4).
the% added a rebuttal in detail to the charge that : emp;;r atianemdcr
“unconstitutionsl every vestige, however slight, Ot.” cx{)g%{)& tion of
pccommodstion between religion snd S}wemmm. U5, o
pp. 294-304). Justice Brgnﬁan s;;e% fcgl - téx: t:afrt:?‘:xlfd Iﬁﬁotarg a.nﬁ
the establishment clause might not be thoug forbid militery &h¢

r} j i tions for ministers and divinity siuc y
D D e iven from et ] on their respective religious holidays,
excusal of children from echool on the ST e i
ike. dJustice Brennan also ¢anvasse T
ESLttiileeléi:fiblishment clause does not apply to ;'g ers at ]glllli u:gﬁ:g;nkg
of legislative sessions, nendevptxcnz{ﬂ use Eﬁé’l to};i, 1;1 ) t?i tflitll)(:lns religiou;

jons and exemptions ior r . »
iﬁfxsﬁ!ﬁ:&%g: involved in public.welfare programs such as "]u?etrl[:a
ployment compensation® and re{ﬂ'eelinces !tlo_God on our coins, In 4

lteziance to the flag, and elsewhere,
pl%du%iigi ’ggi‘ﬂ%ﬁ?g, joined bgf Justice Harlan,‘ ‘also underts.caoredg :;l&?
limits of the Schempp decision. Noting that “a vast po; m::roleoal

cople believe in and worship God and that many of o r legel,

jp.)oli;t).ical end personal values derive from religious teackl gs.,
Justice t%oldberg stated (374 U.S. at p. 308):

* * & Government must inevitably t;ﬂ‘;e cogr}zzgnce_of‘gxnfi
existencs of rcligion snd, indecd, under cegt:ém cu'cmd
siances the First Amendment may require that it doso. .

8 . FraeT, . &, e £ QLY N Sy e Cowtrt held thad Ehe

" LY 4y wg dreided on the sarna Juy e Mot J ‘. . Lagit} ) a .l“ 4 :1 e
n .‘_\,{ bert ¥. .r 3 : f?, A, St i iy 0 ! e

erercise clause of £he Fret pi adraent forbaie Bamtfl Cnred s 10 d0sy o rploymic Wt prensaliod to 8

e fh i work 03
Beventi-day Adventist who oquld nut obisin cmpleyient L-ocss.u-.c ber fanh forbode ber to

Beturdsy.
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it seems clear to me from the opinions in the presen

cases that the Court would rf?cognize the plzﬂprie:y&%? gi:-t
viding military chaplains and of the teaching aboul religion
as distinguished from the teaching of religion, in the ublit;
schools. The examples could readily be multiplied ¥ *,

The concurring opinions of Justi
.4 S, ices Brennan end Goldbe th
ﬁat.x_m?ite that Engel v. Vitale and the Schemp y case are ?tn%ly
Bmlt,e to public school pra rers and Bible reading. Thus Justice
rennan suggested that “religious esercises in the publie scheols
px‘esaﬂznt & unigue problem’ and that the impact of Schempp “is to be
measured by the specisl circumstances under which these cases have
?inﬁ;a::é gnd by the Ffrtlcuizir dangers to church and state which re-
g Xerciges in t i i ¢
29?296). ¢ public schools present” (374 U.8. st pp. 294,
ustice Brennan contrasted (374 U.S. at
374 U.S. at pp. 252-253) “the com-
p?ﬁ!eahgthqudancercof young children at eleﬁp:ent&ry a.nf)l saoon?i:?y
2.?! (;r{; g .mf.h the ‘vemnta,ry attendance at {a State collegs of young]
i 1.?1 ol xa:i,_ the Court has held, eould be requirsd to participate 1
: ining ; i igh 1ot ]
Rcimts, ot U.Sg 24%?2:314 their religious convictions (Hamilton v.
gein, discussing mititary and prison chapleine he e i
g 1ot mphasized
U;_S» ot pp. 208-209): “We are hﬁre usmllg deating with adultg (33
Wl%t‘:( m}_}pms‘_ﬁ;mn&tble children 2a in the public schools,” o
weily, i distinpuishing legislative prayers Justice Bre
aeik \ : 4
Eolfd (374 U.B. 21 pp. 289-300): “Legisiators, fet’ieml and state n;g
:3};&;;& i;ar:i&:itze;vht n_miy presumably absent themselves from such
'Ie_cg o5 ind.ireé:f};‘oma exercises without .incwring any penalty
. Likswise Justices Goldberg and Harlan stressed th
invelved *“young impressionable children whose ool Bttt
st%f‘tﬁborily compelled” (374 1.8, at p, 337;‘: oss school ettendance iz
) ese reservations in the opinions of the Court and jts
] 1 : : _ite mte
:1;1 éEnng v. Vitale anc the Schempp case may raise the question wﬁij?]fér:
th re is & need to adopt broad langunge to authorize religious ob-
" rva,g}cesr i wvirtualty all of cur public sctivities and institutions
dmce he miiliar ractices which are suggested by such brosd langua.ge;
OI?:;rgppetir to be questioned by either decision.
rrower langnage proposed by some resolutions mway be mors :
gé?lxm Si‘{ the objective is to overturn the decisions in gﬂgef v. Vﬂzll:
read'mge inchf:ﬁﬁz:- caise, eupra, 50 a8 to authorize prayers end Bible
reading i public elementary and secogda.ry schools or on public
(8) Many resclutions provide that icipation i igi
obe . parhclpa‘twn in the religicus
ob %?ézﬁ?”they would guthonze must. be “voluntary” or “not
ther resolutions sppear to suthorize orl ipi
. horiz voluntary re
?rbservancizies by providing that “the right to golunbarﬂyriﬂ'erhgggfg
om, or lister to ponsectarien prayers” and “the reading of sacred

scriptures * * * shall not be deni i "
Res, 515, Representative Short.} ted or abridged.”  (Bes, g, B

" This Mstinetion might hove a ‘esia-

3 prealed ta Jeflerson who waroed against ™
L"E“E-!r;t,‘% ‘l.éluegﬁt}?ed; r‘:)r[childrrg?jg\o{gﬁn uf;:k):ff.r Judgments are not su!ﬂ%&aﬁ?l? ng::;'}l;' :mgigll:iﬁﬁgmm
2t p. 200 i gt ructhion spd chepels ab the University of Virginis,  (Sea #74 0.8,
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Thus; the pending resolutions raise the issue whother only “volun-
tary”’ participation in religious exercises should be authorized.
Implicit is the further question whether religious observances in the
publi¢ scheols can be truly voluntery or noncompulsery. .

There are two opposing peints of view on this latter question,
Concurring in McCollum v, E’oard of Education (333 U.S. at p. 227},
Mr. Justice Frenkfurter observed: “The law of imitetion og:erates,
and nonconformity is not an outstanding characteristic of children.
The result is an ogvious pressure to attend.” The same doubt as to
the effzctivenesa of an excusal provision, or of & condition that partici
pation in religious exercises by public school children be “yoluntary®’
or “pot compulsory,” was expressed by Mr, Justice Brennan con-

" curring in the Schempyp cese in these words (374 U.S. at pp. 289-280):

By requiring what is tantamount in the eyes of teachers
and schoolmates to o profession of dishelief, or at Isest of
noneconformity, the procedure may well deter those children
who do not wish to perticipate for any reason based upon the
dictates of conscience from exercising av indisputably con-
stitutional xight to be excused. ., Thus the excusal provisionin
its operation subjects them to's cruel dilemma, fn com- o
se{glence, aven devout children may well avoid cleiming thear
right and simply continue to participate in exercises din-
tasteful to thein because of an understandable reluctance to
be stignatized as atheiste or noncenformists simply on the
basie of their request. .

Several State courte have also rejected the suggestion that it is
enough to excuse publie school children whoe do not wish to participate
in religious exercises. For example, in Tudor v. Beard of Educalion,
supra, the Supreme Court of New Jersey concluded (160 A, 2d at p.
866) that it “‘ignores the realities of life’ to suppose that ¢he children
of minority groups will not be subjected to lp]rv:ss'.sl.i:res to conforin, and
to disadvantege in the eyes of their schoolmates, if they decline to
participate in religious activities of the schoal.

Similerly, in People ex rel. Ring v. Board of Education (245 IN. 334,
351, 92 NOW. 251, 256 (1910)), the Suprems Court of 1linois paid:

The exclusion of a pupil from this part of the schoel
exercises in which the rest of the school joins, soparates him
from his fellows, puts him in a class by himeelf, deprives
bira of his equality with the other pupils, subjects him to &
religious stigma and places him at a disadvantage in the
school, which the law never contemplated. this is
hecause of his religious belief, '

And in Stete ex rel. Weiss v. District Board (76 Wis. 177, 199-200,
44 N.'W. 967, 975 {1890)), the Supreme Court of Wisconsin stuted:

When * * * a small minority of the pupils in the public
school is oxcluded for any cause, from a stated school exercise,
%art.icularl when such a cause is apparent hostility to the

ible which a mejority of the other pupils have been taught
to revere, from that moment the excluded pupil loses easte
with his fellows, and is Hable to be regarded with aversion
and subjected to reproach and insult.

* L3
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: - . is i ights accorded petitioners and
N %n??%% égslf?g;vﬁﬁon g‘ Baumhov_er (182 Iowa 691, 699-700, 166 thg‘iflzhl;idg':; tﬂnstfg:' t&a(!t ‘t‘g‘glgxerc?:e”rclausg do not man-
o & ;1 I'( 1:8 b COUI: smd;( h &at:e sefeguards against such embarr-al;lssmoz:ut‘,]er.l B-tI_ld pressulxl-e:;
onceding, for argument’s sake, that such stt d . h r, that regulations, suc
was voluntsry in the §ense that no re uch aliendance It is enough on this score, howeve i ,

), . quirement or command ' by New York City’s Board of Education in
was laid upon non-Catholic pupils to attend or take part in f{,"ﬁgeﬁgﬂﬁte‘in}f its released ti%c program, be adopted
such exerciscs, yet, surrounded as they were by a muftit.ude making clear that neither teachers nor eny other schoo
of crrcumstances all leading in ghat direction, impelled b &uthgr%i,y may comment on participation or nonparticipation
the gregarious instinets of childhood to go with the crowd, in the exercise nor suggest or require that sny posture or
and impressed with u sense of Tespect for their teachers, language be used or dress be worn or be not used or not worn.
whose religious rinciples and church afRliation were 1n- . . Ng,glp&rticipgtion may take the form either of remaining
ceasingly presse l‘lqun their notice by their religious dress ' silent during the exercise, or if the parent or child so desires,
and strictly ordere lives, could & responeible person expect of being excused entirely from the exercise. Such regula-
the little handful of children from non-Catholic families to do tions must also make provision for those nonparticipante
otherwise then to enter the invitingly opened deor of the who are to ba excused from the prayer exercise. The exact
churc , and receive, with their companions, the insiructions - provision e be made i8 & matter for decision by the bosrd,
there given? : . ’ ) * rather than the court, within the fremework of copstitu-
. The opposite view was expressed by the Colorado Supreme Court tional requirements. Within that framework would falla
in Feople ez rel. Vollmar v. Stanley, supra, 81 Colo. 276, 255 P 610 provision that prayer participants proceed io a mmn;f%
at pp. 617-8: B assembly while nonpartwipaéltts-a“e.n oihfhz?}??feﬁxiﬁ; -
: 0 itt 0 arrive at g -
The shoe is on the other foot. 'We have known many boys Eggsmiﬁ?g:n 53 2it§;§m;e;amte opening exercises, or BDY -
to be ridiculed for complying with religions regulations byt ther method which treats with equality both participante o
never one for neglocting them or ebsenting himself from them. :nde;on;mticipmts- o g
Mr. Justice Stewart, dissenting in the Schempp erse (374 U.S. at : hati n additional problem, thet of the [
g. 316}, affso mm!:sldel_:'ed the gt_:estmn of coercion. He noted that “the o '{}? g}jgeg;l 1?§w§:§01;§:}?:r pvgi?., ?s requived 't,opread the Protestant
gngers of caercion jnvolved in the holding of religious exercizses ina Bi%)le or vice versa, to children of feithe in the public school
schoolroom differ qualitatively from those prosented by the use of classroom. See Board of Edueation v. Minor, 23 Okio St. 211, 240-50
similar exercises as affirmations In cereraonies attended by adults.” ' (lass;é‘()) As one author points out, “* * % the teacher is ceught be-
Justice Sf;e“’af t suggested, however (374 US. at p- 318), that— . tween two equally distastelul slternatives. If for reasons of consciencs
certain t}ﬁpes of exercises wounld Present situetions in which he refuses to conduct the Bible reading exercise, there is a
1o possibility of coereion on the part of seeylar officials could possibility be might Jose his position, On the other hand, if he
be claimed to exist, Thus, if such exercises wers held either performs the exercise as prescribed by law, his religious beliefs and
before or after the official school day, orif the school schedule principles will be violated.” * . . :
were such that participation wers merely one among a Accordingly, in conridering the pending resolutions, the committes

number of desirable _alfernatives, it could bardly be con- may wish to consider whether their language would permit teachers,

i i a8 well as pupils, to refrain from participeting in Bible reading or
ac opportunity for the voluntary expression of religious prayer axercises. ) _

! belief.” On the other hand, & law which provided for reli- The committee may slso wish to consider whether any such reso-
grous exercises during the school dav and which eontained no Iution should undertake to apecify afu_idelines of the sort suggested
s, Provision would obviously be unconstitutionally by the trial court in Hugel v. Vitale, or whether to use the words
coercive upon those who did not wish to pérticipate. And “voluntary” or ‘‘mot compulsory” and leave the interpretation of

even under a law containiog an excusa) provision, if the exer- those terms to the States, to communities or to local schools, es the
cises were held during the schoo] day, and no ¢ ually desir-

- _ case iey be. R .

able alternative were provided by the school aut orities, ths If t,heylatter alternative is followed, ds many rosolutmn?’ propose,
likelihood that children might be undet st least soma é)sg'cho- ' * the further question arises whether the words “volun to thelr
logical compulsion to participate would be great, *

compulsory” will give rise to controversy and ltigations as to their
> The trial court in Engel v. Vitale suggested certain spocific ariteria meanping. : _
bo guard against coercion while obser ving that “the exect provision * Boley, “The Bible, Rirligton, and the Publls Schools,” (new revised odition} Colller Books, 1503, pp.
o be-made is a matter for decision by the board, rather than by the 13 )

court * * *” Ty quote the trial court {18 Mise. 2d 85 ;
N.Y.S. 2d, 453, 482-493)- (18 Mice. 2d 639, 696; 101
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111, Sovz Tracricar Prosiess Posen vy 1is Pryping BrsoLyTions

The dafaiional problems arlsing oat of tha 1
resolutions nvelve & number of nractioal guest
aud con o these qurations are cellocted bore soie
of members of the committie in considering th: oos

First, what eort of rellvicus observances sho '3
the public sche-ls ps proposad by the various rexdin

Commenting on the desision in Ergel v. Viise, saoru
handed dewn, President Kennedy said:

We have in this case & very easy Temie?
pray ourscdves. And I would think ¢k
welcome reminder to every American famlr thst
pray & good dzal more st home, wa ¢an atverd our chyrches
with & good deal mere fidelity, and we cen mate the trus -
mesaning of prayer much more important a the lives of ]l
of our children (New York Times, July 16, 1232 5. 7).

s t:7e of the panding
: Soma vigwa pro
th2 o nvenience

whorized in
¢solutions?
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I
P
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President Grant, too, stated that matters of relizior should be left
“to the family altar, the church and the privatz school supported.

. entirely by private contribations” (374 U.S. at p.273). :
- And Theodore Rocsevelt felt that “it is not our business to have &
. Protestant Bible, or the Catholic Vulgate, or t=: Talmud resd in
[public] schoels.”  (See 374 U.S. at p. 273.) :
. Mr. Justics Stewart, dissenting in the Schempp case, éxpressed the
opposite point of view. Justice Stewsrt said (374 U.S. at p. 313}

2 compulsory state educational system so structures a child’s
Yife that if religions exercises are held to be an impermissible
aclivity in schools, relizion is placed at an ertificial end.
stalecreated disadvantsge. Viewed in this Ight, permiis-
o0 of such exercizes for those who want the= is TIECESSary
if the schools ere truly to be neutral in the meatter of religion,

In the light of these differing views as to the need for religious
observances in the public schools, the question e=sss which of the
broad range of proposals presented by the perdinz resolutions best
aceords with the needs of our publie school ehi dren, the desives of their
Earents, and the scruples of their teachers. The ctojce ranges, &8 we

ave seen, {rom a provision for periods of silent medi-ation and prayer
through the recitation of particular prescribed prevers andfor the
reading of & prescribed version of the Bible to tka broad provisiora
of many resclutions for religious observances gouerally, with the
nsture and form of those observences to be left to Stafe and local
authorities, :

Second, is it enough that under existing decisiors c¢hildren may be
senb to private sectarian (or nonsectarian) elementary and secondary
schools where their attondance may be sasisted 1o 8 Hmited extent by -
 public funds? - -

In Vidal v, Girard's Evecutors (2 How. 127), the Suprema Court
apheld Stephen Girard’s bequest to the city of P-lsdelpnhia to esiab-
lish & school for “poor nvsle white orphan children” ‘o provide instrue-

tion In specified seeular subjects “and es eciaily * * * a pure attach-
f?sacred rizhis of gonselence,

(2 How. at p.

that the publi?c

ment to-our resublizan institytions an
es puarsntied by our happy copstitutions * *
132). The bequest was challenged on the ground

.

 sectarien schools.

+ - ’
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policy of n Christian society forbade the following restriction (2 How.
etp. 1333 e
* * * Tonleinand rc.tlu'zre that no ecelasinstic, missionary,
or minister of any sect whatsoever, shall ever hold or excr}c.sltl;
any station or duty whatever in the eaid colIege_, nor sha
eny such person ever be admitted for any purp;l)ae, or i_?;
visitor, within the premises nppropriated to the purpos
' id college. .
Offg makinz this restriction, I do not mean to casttﬁan_y
refllection upen any sect or person whatﬁogver,-but,fns there
is such a multitude of sects, and such a diversity o op?;%n
amongst them, I desire to keep the tender minds 1o ot e
orphans * * * free from the excifement which ¢ ashing
doclrines end secterian controversy are so apt to produce .

. ini ¥ ied on QGirard’s
taining the bequest, the Supreme Court relf )
ex‘ﬁagiion wi]gjﬁ is riuoted a;i]mve, an le’ranarkﬁeon";ianme;gﬁ

in opinion 2lmost endless in their variety” on matiers v
?&h?gpig:::r;:r:h?:;?, i: & country compos L )of such a vanety of religious
try” (2 How, at p. 198). ot
se%ﬂg;oirsc;ﬁyrgf S(i.srers (268 US. 510) upheld the right of parents
to send their children to private sectarfan schools of their own cheasing.
The Court stated that &e due process clause of the 14th amendment
#“excludes eny general power of the State to standardize its chﬂdreﬁ
by forcing them to accept instruction from public teachers on;y
3. at p. 535). B _ ]
mf%hgsst}f: pGirard) and Pierce rl:sases give legal sanction to private
tari nd sectarian schools, respectively.
no%ii?arfria&%wisiana State Board (231 U.8. 370) upheld the use of
public funds to support s loan of free textbooks t¢ students at publie
end private sectarian schools alike, while Everson v. Beard of Educa-
tion (330 U.S. 1) sustained ths use of public funds I‘to reimburse
pearents for the cost'of transporting children to both public and private

i issenting i rik the
. Justice Stewart, dissenting in the Schempp cese, set fo
raai{rfns why he felt that the right to send children to private schools
wes not an. adequate slternative to some form of prayer sndfor
Bible reading in public elementery or secondary schools. Justice
Stewart said: . .

It might be srgued here that parents who waated their
children to be exposed to religious influences in school
ecould, under Pieree, send their chlfd_ren to private or parochial
schools. DBut the consideration which renders this contention
"too faci'e to be determinative has slready been recognized by
the Court: “Freedom of speech, freedom of the press, free-

can pay their own way” (Murdock v. Pennsylrania, 319 U.S.

105, 151). - -

~The right of Earents to send their children to private sectarian or

geggggggré?nlnsrsguwe which members of the committee \s'ill‘co_x_:front‘

in determining i what form and to what extent religious observances
“in the public schools may be suthorized. :

ools of their choice seems relevant, however, to the-

T9=542

... ... dom of religion are available to ali, not merely to those who
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Third, another question gﬁqsed by the pending resolutions is whether
‘t‘he religious needs of public school cﬁildren can be met through
released time,” “dismissed time,” or through “shared time,”

Justice Frankliurter's concurring opinion in Illineis ex rel. MeCollum

v. Board of Education (333 U.S, at pp. 213-225) traces the development
of secular public education with particular attention to the released
time and dismissed time methods of enabling public school students
to receive religious instruction. In addition, Justice Brennan’s con-
curring opinion in the Schempp case canvasses the legal history of
cont-vaermes Over prayers and Biblo reading in the public schools
(374 U5, at Igl 267-278). These survsys need not be repeated hera.
. Zorach v. {?usan (343 U.8. 306} hcﬁds that public schools may

sccommodate’” themselves to demands for religions instruction
through released time by letting children go to their churches, temples
or homes for religious training during school hours, Under a dis-
missed time system, the public schools close early on certain days for
the same purpose. The only restraint placed by the Supreme Court
upon the released time or dismissed time methods of roviéin g refigions
instruction for public school children, is that public school provert;
and facilities may not be used to provide religious instruction (Jiinors
Ex ‘rel. MeCollum v. Board of Education, 333 U.S, 203).

‘Bhared time’” has only recently become the subject of wide public
attention. [t has been defined as “‘an arrangement for pupils enrolled
in non-clementary or secondary schools to attend public schools for
insiruction in certain subjsets.” 2 '

The naturs and purpose of "shared time' has been statm;d thus; 2

The basic concept is simple. Children eprolled in paro
chis! scheols would take some of their co)l:.llrrses in pl::bl?c:
schools, and, conversely some public school students would
Bﬁend some of each day at church-sponsored schools. Thus
church and siete would become partvers in the educational
task, end parents would no longer have to make an afl-or-

nothing choicr: between relipious or geeul i
their cﬁildren. - £ = achooyng for

Justice Stewart, dissenting in the Schempp case, however, & I

to feel that the availability of “relessed tilisrig,” “dismissed l:imliap’saﬁg

ehared time” is irrelevant to what he described as “a substantial

free exercise claim on the part of these who affirmatively desire to

have @hm}; children’s school day open with the reading of passeges from

- the Bible” (374 U.S. at p. 312).  Speaking of religious observances in
the public schools, Justice Stewart sdded (374 U.5. at p. 313):

And 2 refusal fo permit religious exercises thus iz seen

_ not as the realization of state neutrality, but rather 25

the establishment of a religion of secularism, or at the least

a8 government support of the beliefs of those who think that
religious excrcises should be conducted only in private.

Once again, in weighing th i i
] : g the Janguage of the various pendin
rghaolut:cgns, members o? the committee may wish to consider ?vheth.e%
the availability of these metheds of giving religious instruction to
W’;llf' :;u%g.:;dg;?gnlls!:f:g;ﬁon of *Bhared Time' Educstlnn:"' Bonate Committen on Labor and PubHe

bty AR Pl ég;mmizma print). Be also “Bhwred Tima: A Symposlom™ Rallgicas

o Cagsels, " A Wiy O of Our Parochiz]-Prblle Brhool Conftict,” Look, Aug. 23, 1503,
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those public school children who desire it affects the type of observance
to be puihorized. : . .

Fourth, during the hea:in%a of the Senate Committes on the Judi-
ciary on “Prayers in Public Schools and Other Matters” (87th Cong.,
ad sese.), Senstor Keasting stated (p. 27):

Tt is the thinking of many that we should go slow in moving
for & constitutionnl amendment and should wait until one or
possibly other cases have come before the Court dealing with
this same problem. :

The reservations in the Supreme Court’s opinions in Engel v. Vitale
and the Schempp case have already been noted. In addition, the
recent decision on January 29, 1964, by the Supreme Court of Florida
in Chamberlin v. Dade County Board of Instruction, supra (32 US.
Law Week 2359), after ‘‘further consideration in the light of” the
Schempp case on remand from the Supreme Court (374 U.B. 487),
suggests that the Supreme Court may again be ssked to delineate
its recent decigions in this field. . :

Indeed, the Chamberlin decisions of the Florida Supreme Court
raise Lwo questions: the latest opinion susteins Bible rea,d‘mg n t.he'
public schools as “founded upon séeular rather than sectorian consid-
erations” (32 U.S. Law Week 3209). The prior decision in the
Chamberlin case (143 So, 2d at p. 35} & praved the trial court’s refusal
“io enjoin the display of religious syml ols in the schools * * * upon:
the ground that the religious displays were found by this court to be
works of art created by the schoolchildren snd were displayed on a
temporary basis and not of a permanent nature.” '

The meajority opinion in the Schempp case expreasly approved
“literary and bistoric * * * atudy of the Bibla or of religion * * *
es part of & secular program of education” (374 US. at p. 225), and
Mr Justice Breopan poted that ‘it would be imposaible to teach
meaningfully many subjects in the social sciences or the humeanities
without some mention of religion (374 U.B. at p. 300). As Mr.
Justice Jackson pointed out concurring in MeCollum v. Board of Edu-
cation, supre, 333 U.S. 8¢ p. 236, “Music without sacred music
architecture minus the cathédrsl, or painting without the scriptur
themes would be sccentric and incomplete, even from a secular point
of view.” : . _

Sines the Chamberlin case seems headed for further review in the
Supreme Court ® further decisions may well be forthcoming as to how

. far the public schocls may cerry the secular study of religion and re-~

ligious bistory, literature, ert, and music.

Also in Siein v. Oshinsky, No. 63-C-260 (US.D.C., ED.N.X,,
December 20, 1963), the court upheld the right of Jindergarten chil-
dren to recite, voluntarily, two simple children’s prayers, . »

Sinee these and similar ceses may place concrete limits on the
decisions in Kngle v. Vitale and the Schempp case, members of tha
conumittes mey wish to consider whether to await further clarification
by the Suprems Court before acting on these propossls to amend the
Bill of Rights for the first time since its adoption more than 170 years
a0, Lo _

g(I}n order that the coramittee may view these proposals in the light
of the decisions, thers follows & brief summary of the majority opinions

» The offos of the Clerk of the Buprems Crurt bus s edvised this committed stath, ; -

£9-5¥D
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" 6f the Supremoe Court in both cases, The limitations of those deci-

Elons as expressed in the reservations b jor urrin
ns . v the ma,
opiniona have already been canvassed above. Jority and concurring

IV. Ter Suvrreme Courr Dzocistons
A. ENGEL ¢. YITALE

(1) In Engel v. Vitale (370 U.S 421}, the 5
2 State may not compose and rescribe fe e r axt held et
d&%{:t the o‘;zeni(ng of its pub{'ic schools. ? T of prayer o be recited
e majority (consisting of five Justices) concluded that *

- York’s program of daily classroom inveeation )of God’s blessinza “N’r’m:
1s & religious activity,” This, said the Court, was a “practice wholly
mc‘é)r‘zalstqnt with the establishment, clause” (370 U.8. at p. 424}

A ceording to the majority opinion, the establishment clause “must
AL least mean that in this country it is no part of the Lusiness of gov-
;Eﬁeentfo t;c; c(i:g;npo:e of%cl?l pﬂi.lyera for any group of the American

Bs & part o igl i
m?ﬁt” 8670 e g) 425)‘3 religious program cerried on by govern-
& Lourt concluded that under the establishment elauge #* * *
. - . me
%gvemmgnt in this country, be it State or Federal, is without power
to I;;%é:gﬁ_il by law any particular form of prayer which is Lo be used
1 FAYEr 10 CArryi

Bp?g)f’»or}fdtrgﬁ gous activity.!’?mg on any program of governmentally

0 ke srpumer ¢ that the New York regents’ :
: | 1.6 that, | ork regents’ prayer was non-

::;Jgé%n and thet, participation by pupils was volunha.ry,_ the Cours

Neither the fact that the praver inati
may be d
neatral, nor the fact that, itslx) objs’.ewange * ‘en“o?;gz?gtaﬂy

€an serve to free it from the limitat; .
Clanse (370 US, ot p. 430y, 0 O the Establishment

The majority opinion summed up:

The Eatablishment Clause thus stands as i [

pﬁmclplga on the part of the Founders of og gﬁi&ﬁﬁg

) ftaa‘t‘ J:ggifonwﬁi too perspna'l’, g»on sacred, too holy, to permit
Perversio ivi i

P toustss 0" by a civil magistrate (370 u.s,

(3) The Court. also rejected the sy estion that i isior uired
government to be hostile to religi(};fg ‘‘NoLhingt,’l’?)e‘itfi ::.isdml‘l‘;g d bhe
;1;?1-9 wrong. ;[‘he bistory of man is inseparable from the history of

igion, 14 is neither sacrilegious ner antireligious to say that
eac s;epar.at_,e government in this country should stay out of the busi-
nels}s.o writing or sanctioning official prayers and leave that puret
ri 1gtous function to the people themselves and to those the peopg
choose to look to for relipipus guidance (370 TV.8,, at pf:. 434, 4353,

1d

(4) The Court'a actusl decision was narrow, It he only that no

tate can compose and preseri i in i
pu?lic an oo s!;rstem. prescribe & form of prayer for daily use in ite
Justice Dovgles concwning, and Justica 54 . in di
g on s Stewart in dissent, d
;rstﬁdfa l_»f_oad'e.r question: w%ether the establishment clause fo;bid?;
s cu fayiber institutions and practices as chaplaing for our legisla-
ures, Armed Forces, and prisons; chapels st the service academies, and

L] Ll

k]
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references to God in oaths of office and of witnesses, at the opening
of courts and legislative sessions, on our coinage, currency, and public
buildings, in our national anthem and the pledge of allegiance to the

flag.®
i’luch of the discussion evoked by Engel v, Vitole has been addressed
to this debate between two individual Justices. As noted above

however, the majority opinion expressly diselaimed any such broad -

kolding (370 U.S., at p. 435, note 21}.

B. ABINGTON BCHOOGL DISTRICT 7. BCHEMPP

(1) Abington School District v. Schempp (374 U.S. 203},% held that
the establishment clause also forbids a State or city to require the
Bible to ba read without comment and the Lord’s Prayer to be recited
each day st the opening of ila public scheols.

The Court decided {374 1.5, st p. 225) that these were *relipious
exercises, Tequired by the States in violation of the command of the
First Amendment that the Government maintain strict neutrslity,
neither siding or opp05in§ religion.” And &s in Engel v. Vitale, 2
provision whereby “individual students may absent themselves upon
parental request” was held to be *mo defense to o claim of uncen.
stitutionality under the establishment clause.” .

Thus in Sehempp, the Court broadened its construction of the
establishment clause so as to forbid religioms exercises in the publie
schools whether State officials compose tha prayer to be used (as in-
Engel v. Vitale), or whether they preseribe the prayer and the vermion
or versions of the Bible from which daily selections are to be made by
teachers or students (as in the Sehemnp case), :

(2) The masjority opinion by Mr. Justice Clark (for hirnself and
seven of his colleagues) stressed that “religion bas been clonely iden-
tified with our history and government” (874 U.S., at p. 212); i%
rejterated the statement in Zorach v. Ulanwson (343 ﬂ'.S., at p. 313,
that “We are n rsligicus peogle whose institutions presuppose s
Supreme Being”; and it concluded (374 U8, at p. 226}

The place of religion in our socisty is an exalted ome,
achisved through a long tradition of reliance on the home,
the church, and ths inviolable citadel of the individual heart
and mind. We have come to recognize through bitter experi-
ence that it is not within the power of government to invads
that citadel, whether its purpose be to aid or oppose, to
advance or retard, JTn the relationghip between man an
religion, ths State is firmly committed to a position of
neutrality. . .

(3} The Court did not egree with Mr. Justice Stewart's dissenting
opinton “that the concept of neutrality, which does not permit a

M Coptrast Tostiee Dougtes’ opintan for the Court ta Zerack w_ CTauson, 343 T8, 306, st pp, 313510 “The
first amendment, however, @oes hot say that b every and all respects there shalt be & seporation of chureh.
snd state, * ¥ ¥ Otherwise the state end roliglon weuld be 2lions 4o each otler— hoatlle, syspiclons, snd
even pofrlendly, * * * Prayers Inour leplsiative heits; the sppeals to the Almiahty in the massages of tha
Chlet Exeoutive: the proclumetions ineilng Thacksglving Day s bollday: ‘so heip me Cod' 1o gor conrte
Todm daths—these and all niher nslorences to the Alruzhiy that run trough onr laws, our publie rituals, gor
eeremonles would be flonting the first amendment. A fastidlaws nihelst or agnostic coutd weea obiect to the
Eélomi_ltication with which the Court opexs each susslon “(lod save tha United Biates rud this Fonorahis

e

“We wonld hare'fo press the concent of saparstion of church and siats b thess extromas §0 condemn (he
prescnt law on constitutional grouadz™ ’

5 A etuplly the Court dectded togetber 7o cuses ehallenging simitar dally schiool prayer and Bibly resding
exergives required in the Pernayivnnis and Balilmore sehoal syetems peepactively.

80-528 O fd—3B
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State to require n religious exercise even with the conse
majority of those affected, collides with the majority’s riglrxl: t?of itrl;:
exercise of reg on.” dJustice Stewart's dissent argued that the Court's
decizion in S mpp doprived most of the children of their right of
freo exercise of their religion through the school prayer and Bible read-
Ing exercises. The Court replied (374 U.S., at p. 226):

V. “LesieraTive Higrory” oF Tep Frasr AMenbMms

pisuMERT CLAUSE

| PROPOSED AMENDMENTS RELATING TO SCHOOL PRAYERS 31

Nr's Esranp-

Introd‘uction'oj the Bill of Rights into the first House.—A number of
States, notably Massachusetts, retified the Constitution only on ths

* * * YWhils the Fres Exercise (lause ihi
the use of State action to deny the rights o???gclayexp;ﬁ'];gl&
anyene, it has nsver mesnt that a majority could use the
mechinery of the State to practice its beliefs, Such a con-
Ex;t;ocg uj;;as eﬁ";}ctiv%}’y sbps_we;,ed i:{v I\h@.}mtim Jackson for

in West Virginia Boar ! arnelis
(319 U.S. 624, 638 {194%)): o Biuosiio, v. B .
‘The very purpose of s Bill of Rights wes to withdraw

corisin sub}mts m the vivissitudes of polities] contro- -

versy, to place them beyond the reach of maioriti
officisls and to establish tgem us legal principlea tgogfae;pgﬁg
lzym tée courts, One's right to * * * freedom of worship

snd other fundamental rights may not be submitted

understanding that a bill of rights would be enacted and many sup-
porters of the new government deemed such u bill necessary in order
to placate fesrs that it might abuse individual rights.”® Io Japuary
1789, Madison expressed his opinion that the First Congresa should
submit to the States for ratification smendments escuring——

‘all essentisl rights, particularly the rights of Conseience in .
the fullest latitude * * * ¥ = .

Thus, on the eve of the convening of the Firat Congress, Madison
affirmed his belisf (1) that Constitutional protection of the "rights of
conscience” was of pararoount importance and {2) that such rights
should be afforded complete protection “in [their] fulleat latitude.”

Accordingly, on Juns 8, 1789, Madison introdueed in the Houss of
Representatives in the First Congress a proposed bili of rights which

to vote; they depend on the-outeoms of no elections,” he ur%;ﬁ Congress to submit to the stats legislatures for ratification ™
) -y

4) A o imitati s s speach introducing the gmendments,® Mndison submitted
hef{;t‘i ofﬁ Eggizdﬁ,n%wﬁgﬁ‘Eﬁ;ﬁ‘;‘j‘d“%nth&fcfﬁ'g}%% d‘fl?‘amnamd eight pmp%ﬁed smendments. His fourth propossl contained the
and in the concureing opinions of Mr. Justics ;‘en nan ancieof l\tg‘t elemetita of what is now the first smendment® This nmendment

Justice Goldberg, joined by Mr. Justice Hurlan, would have inssried in axti;czie_s' 1,. gect.ion ?, of the (}ﬂnntituﬂ,ic?n, _t.ha

When all of these reservations ars added togother the t i following lengusge: = .- %t - '
appear to hold only that the establishment daa forbidy b ii008 Tho civil sights of nune shall be cheidged on sceount of
devotional exercises in public elementary and high schools, %@ither religious belief or worship, nor shall any nstional religion
anel_v. Vitale nor the Sehempp decision chaﬂen{’;es the longstanding ba esteblished, nor shall the full and equsl rights of corscience
" mtaﬁmf_eség&;ons in gur public life of belief in Ged,"” which are &i&euaseg b in any menner, or on any protext, mfringed.
mJﬂ:ﬁtg@ gﬁlu?il upmw:ia of Justice Dauglas. o _ In his Sc?m}l accompanying the introduction of the amendments,
b o, t)hfsg &&Wﬁfl E_ne in both essen in questioning these prac- Madison described “rights of conscience” ss one of the *choicest
e oilier Justices in the majority both times espressly privileges of the people.” ** He added that his propossls were designed
Both gep?sﬂgna“"h ‘%mnﬁ'{lg& & . - to securs those rights against “the commumty iteelf; or, in other
. : dee 5 era based on the establishtient clauss, and this has words, ageinst the rmasjority in favor of the minerity.”® . On this -
%}Wﬁ to much discussion e8 to the intent of the framars, notably point, he eleborateds: - - . . o o e Do
aj, n snd Jofferson, and the meaning of its prohibition againet £ 5 8T, ; ; 3 o %
e¥s reapecting an establishinent of religion.”  (Ses, e.g., the viows of * * 1 confess that I do conceive, thet in o Governmsat |
Sonstor Robertsom, Semator Thurmond and Hishop Pike in the \ modified Kke this of the United States, the greet danger lea
Senate hourings, supre, ot pp. 30-35, 37-38, 4548, 53-53, 171175 rather in the shuse of ihe community then i the lomslative .
18(}'5133, 188--199.) : 4 . s 24E ' ﬁo&g@d The pre:shmptmns in iﬁmr i::f Eberty osght_ ta]ibe'

0 aseist i the consideration of th ing resoluti veled ngeinet that quarter where the geeutest denger liea
Suﬁnﬂma Crurt decisions g a,imc;; 4 eb?:;i?gﬁ mg}fptiﬂ&i: n%hgl:: vemely, thet which posscases the higheat pravogetive of
fallows & briof review of the “legislative history” ofp the estublishrsent wer, , But this is noj found in elther the sxsuative oz logh- -
elxune, B : wiive departosnis of government, but in the body of the

: peaple, opernting by the majority rgainet the pupority® -
DAV OL VT, | oy s Yo , 170, (Ephots suatid) T i, Mndien win
mﬂﬁzﬁméwﬁ by vary ﬁémﬁm Wersilons. AR bt {'”‘ 7 for thy tat ?i’namot%u
b wnd bolug artaced 02 aunesed 40 Bag changs it tha Constitution, sed, ae & soepeter of Meders®te, 3
mfﬁé}a%awé%‘umw OE R 1o altir the Coastitation, 1 some Propiasl, We Aisartronve,  Lenee
591 (HHALA OF cOTGLTS £6-14) (Grlm aud Seaton, 1% L '
T prech W Armad iy I ASINALE OF CDMCRESS, AL wed I B Warmnan oF Mamon Fig-2E,

Bubeisyiceids refstunsss 50 (ha speech e Woidn tuly 16 Sho WazIRGE.
R Ry, ab A5,
B FE ot 3R, o :

o E
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Addressing himself to ivencss .
Rights, Madison declareds © CLcci7eness of the proposed Bill of

I they {the amendments] are incorpar. into 4 i
tult.lon,. ‘mdependent t.ribun}als of jgsgglaaf:i?l xgélgsﬁ?izrct?ﬁlesrﬁ:
sie ves in a peculiar manner the guardians of those rights;
they will be an impenetrable bulwark ageinst every a&éump:
tion of power in the Legislative or Fxocutive: they will be
n:fil"linn}frfleljll to resist every encroschment u Jon rights ex-
Ef Ll:l:; g ms'xl‘p ated for in the Constitution by the declaration
House debate on the establishment elatge.~— : 1
opposition in the first Housze o conside?ai.ich{?i? raemgﬁiigz;]f;dfga?hlz
onstitution, mony Members feeling that the Congress should zet on
with the business of organizing the government, and e‘;erc--isir%g ‘ths
Elan.opl.y of powers conferred upon the Congress before ﬁ:oce-eﬂing to
ter the Constitution’s basic framework Others, notably M adiso
pressed {or prom ot consideration of the amerndments,® v "
. Following Madison’s introduction of his propused Rill of Rights and
2:?1@3 (io‘;l:(m*.:ed appesls for rstion on the proposal,” the Housegon July
21, | 8‘;’(,) ordered the amendments referrecf to a select comynittee of
nLermbers, consisting of 1 member from each State. . Madison was
m:(z)de 1memg)<;1£;of this' committee,
o sugust 13, 1789, the House resolved itself into s Comrui
if the Wﬁole to consider the report of the select committee n:r?ét?x?
ugust 15 the Members came to debate the language which the select
Eommzttee recommended concerning religious establishments and free~
om of conscience.® The commitier had simplified and broadened

Mhadison’s original lan
L ! guage somewhat, proposing an
article I, section 9 of the onstitution, }eidigg: " nmendment fo

. No relgion shall be establish
nights of conscicnce be infringegfi“by Ia,w,.nor whall the equal

In the short debate which folle ' ntati
t lowed, Representative Svlvest -
plresscd fear that the clause might tend to the abolition {;}eie% %in
altogether, :x}qtmr ibf{} the infent of the comittes.s ¥
epresentative Blbridge Gerry, of Massachusetis, s ested
ot.li;eg hand, that the amendment “would read better if %ﬁg wa.: il?;ltfgg
religious doctrine should be established b oy, 42 '

KRepresentstive Daniel Cp all
remarks, reported sg foﬂﬂwi;rf - of Maryland, then made & number of

As the rights of conscience aro, in their pat: i
delicacy, and will little bear the gentlest g{:ﬁ% gtf' gﬂit%:t
n{lent,aé hand; and as many sects have coneurred in opinion
ibl 2t ¢l e{ are not well secured under the present constitution

e said ha was much in faver of wdopting the words, He
thought it would tend more toward concilisting the minds of

—————
M T4, at 385 .
M Bog ] ANNALS OF cONGRZNS 4404
AR Vreny “m'lrss 48, 480488 {eeaslon of Tune 8, 1759) (Gales and Seaton, 1830,
: ,{:' b 450, Gt lulw 21, 1789), :
- B XS0 On Yuwe 8, the Touse had voted to refer the matter to 4 Committse of the Wbolé. 1

ot 47 4ER. T “ ]
st A dea be July 21 vote discharged this committes ang reterred (e Madiy proposals to the select

® I, st T-T34 TET
wldat gy, T
* JLig,
= Id., at 787,

» ’
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tho people to the (Government than almost any other ﬁﬁ;end~
ment he had heard proposed.t

Carroll further stated that he would not contend about phraseclogy,
his objeet being to secure the substanee in such a manner as to satisfy
the honest wishes of the community.¥ .

Madison then spoke. Me said that he spprehended the meaning of
the words in the proposed emendment te be:

Congress should not establish a religion, and enforce the
legul observation of it by law, nor compel men to worship in
any manner contrary to their conscience

Representative Huntingdon interposed s practical consideration.
He pointed cut thatsome ministers were supported by contributions
from their denominations and that such obligations were regulated by
by-laws of the societies. Ile is reported as sayng:

H an sction was brought hefore a Federal Court on any of
these cages, the person whe neglected to performn his engage-
ments could not be compelled to do it; for & support of
ministers * *.* might be construed into & religious estab-
lishrment.* N .

Huntingdon also thought that the amendment should not patroniszs
“those who professed no religion at all.” : _ y

Madison replied that if the word “national” was inzerted before
religion, i would satisfly these objections. He stated bis belief that
one sect might gain a pre-emivence, or two cowbine together, and
establish a religlon to which they would compel others to conform,
He therefore proposed the use of the word “national,” #

But the House did not fellow this advice, Instead, it appears to
bave broadened the langusge proposed by the select committes.
Representative Livermore arose and stated that he was not salisfied
mtl;x Madison’s proposal. He is reported as ssying:

He thonght [the amendment] would be bhetter if it wse
altered, and made to read in this manner, that Congress shall
make no laws touchivg religion, or infringing the rights of
conacience.®

Elbridge Gerry alao o’ojgct.ed to the word *“national,” and Madison
withdrew his motion. ' '

4 14, at 757-758, Decirl Carrol! wes o heother of Archbishop Jobn Carrell, the frst Cathclle bishop n
America, Btokes, (HUECH AND STATE I YR VMITED STATES, 542, Dote 82 (1050), Archbishop John Carelt
agreed wilin Represcotative Dande? Carroll an the fimportance of the frst amendment's ghatuntesa of fhe
righits of conseience neeording to Megr, Franeds X Lally 1o bis article “Points of Abrasion™ {o the Angust
1682 ed{tion of The Atlantic 6l page 78: % # * the Grsl amendment, even st tha time of It writing, waa
hatied by Archbishop Juhn Carrol! wilh enthusinsm, He was the frst Cathiolte bishop fit Ameries, aid
mienibers of his famlly had been awang the sleears of the Decinrtlon of Independence and the Constitnbion,
From the eighteentlh centary unil todey, Tathelle leadership o Amertea has eonilbized lo pralse tha Gt
amendroedt snd [te efects on religion in the United Biates™

1 ANNALS OF CONGRERS, at 758

8 Ttdd,

W Thig.

1 1d., ot TE8-T80.  Compare MeQowen ¢, Marplaud, 366 U.8, 420, 440, I later Hfe, Madison srote “Tha
Constitutlon * * * ferbids everyiiing lke an establishment of 6 nottosal reiigion.”  Madison, Detached
Memorands, reprinted 1o 3 Wiiliam And Mary Quorterly at p. 548 (1B :

14 7d., i 783, Represcotative Livermore's Bagpestion of the word “donching” reealis R:‘ﬁmaenh;lm
Tranle] }(‘Jarrdoll's thought that the * rights of consclenee * ™ * wili Vitle bepr the geptlest toueh of govern-
mentel hand,

in his aglhoritatfve work, CHURCH AND STAYL (N TAE UNTTED eritis, wol, I,fp. 317, Rew, Aoson Phelips
Bickee slaley, alter poting this pesssge lo the Anpals, * This, it wil be gotleed, f2in 45 first half o more [n-
ehazive probibiHon than that proposed by Medizon, end (t hed itk fmpertant infiunaes in the wardioy of
e first amimdment.  Livermore wistied pot only to prevent s national Chureh bt alts the adeption of
unywl;‘e?eml) laws tooching reliclea.” Boe also Hrani, 24M T8 MADOK, JATHER UF L% CONSTITUZION,
24~ 10603,

. b -
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by Representsiive
br qualifyirg the word

“religion™ but by s: iniing the phrese, “Crzfress shall make no
faws,”" emphasioing thav it wes government zuppert of relizicn that

was being prohibited.

The fined steges —On Aygust
rose and reporfed the amendm
August 21, the House spproved, without dshzze, the establishment
end free exercise clauges of the [then] four:h amendment in the
following form, on motion of Representative Ames: = -

Congress shall make no law establiskizg religiah, or to
prevent the free exercise thereof, or to in’ringe the rights
of conscience.” L _
_ Fipally, on August 22, a joint resolution was introduced providing
that the amendments, when agreed to by two-thirds of both Houses,

be submitted to the legislatures of the several States for ratification.
- This resolution was referred to & committee of three who were directed

to arrange the said amendments and report beck to the House.
On Avgust 24, the resolution was reported out and agreed to by the
House and sent to the Senate® ) :

On September 3, 1789, the Senate discussed the proposed establish-
ment clayse as it hed come over from the House. E motion was made
to strike out the words “religion, or prohibiting the free exercise there-
of”” and to insert in lieu thereof the words: “one relizious sect or socisty
in preference to others.” ® Had this motion passed, the establishment
dlause would have read, “Congress shall make no law establishing one
religious sect or society in preference to others™ But this motien
did not pass.™ i

A succeeding motion was pressed to adopt the following Ia.ngua.ge:,

Congress shall not make any law * * * establishing any
religious sect or society. - _ B

This failed.® Finslly, & motion was made to amendthe proposed .

establishment clause to read: R
Congress shall make no law establishing sny ?micula.r
denominstion of religion in preference to another * * *

Like its predecessors, this motien was defeated.® '

Thus, three times the Senate was asked to epprove, and rejected, lan«
guage which would bave limited the establishrnent clause to & prohibi-
tion a%ainst laws preferring one denomination over another, Separg~
tion of sect and state in the narrow sepse wes rejected in favor of &

- broader concept of separation of religion snd govéroment.
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| woraved o panil aniing
On September 3 the Senale finally epproved & 1'1"??1;5:‘10} ,3.::
the House version except for the phiruse Buor sl tn .;;'j-it?wo:e o
science be infriaged,” but on September 9, the Sanate rewrot
clause as follows:
Congress shell make
or a mode of worship X t N
; onference with the Senate to consider,
ouse Teguested & conferen i ider,
The ¥ . the wording of the esipblishment clause.

4 things, 3
Bxﬁgngcl}!.a}i:grth, of Connecticut, Charles Carroll, of Maryland, and

i New dJersey, represented the Senste. The
Eé%éimcog?gﬁjgoigrgfhmes_ }Iadis:m, léf Vi.rg}?;a, Roger Sherm}a.n,
of Connecticat, and Jokn Vining, of Delawsare. )

The conferces adopted the formula: .

Congress shall make no law respecting an estgf.bémhmant
of religion, or prohibiting the free exercise thereof,” - .

y i nference
temnber 24, 1789, the House considered the co
reOJ;t i?d decided to recede from certain disagreements to ot?gr
a.ré}endments provided, inter alia, ‘?ha.t the thixrd a,menr:alme’;; e(ug::m t,:
£} contein the foregoing language. _ !
ﬁmZeS‘?omt%?;egn) September 25.% . In this form, the a.mendment'vg?.s
:{%Mtﬁd to the State legislatures and was ratified by the requisiie

pumber of them on December 15, 1781,

RS
"o, at TN
N ar coNGREss B8, 55, 029, i )
: ;x‘;"uﬁoumu, 15t Cong., 1st sess, P 84 {Tales and Sestan, 1800
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