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INTRODUCTION

On November 30, 1970, we issued a report (70-308 A) entitled-

Undeclared War and the Right of Servicemen to Refuse Service Abroad:

The Massachusetts Law and Recent Developments, which explored the several

efforts then current to obtain a judicial ruling on the constitutionality

of United States military action in Indochina in the absence of an

express declaration of war by Congress. Since the issuance of that

report, further developments have occurred; this report is designed to

explore in brief fashion those developments and to set the matters in

context.

This report is in four parts. Part I summarizes the events

dealt with in greater detail in the preceding report. Part II follows

the efforts of the Commonwealth of Massachusetts to secure from the

lower federal courts a ruling on the war following the Supreme Court's.

refusal to permit the filing of an original action in that Court.

Part III reviews the progress of litigation begun in the federal courts

in New York by servicemen seeking judicial restraint of their assign-

ments to duty in Vietnam. Part IV is a summing up.

, 
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The Commonwealth of Massachusetts enacted in 1970 a statute

purporting to create, in Massachusetts citizens inducted or serving

in the armed forces of the United States, a right to refuse service

or assignment abroad in armed hostilities in the absence of a con-

gressional declaration of war.1 The purpose'of the statute was

to enable the Commonwealth to file in the Supreme Court an action

seeking a ruling that the President may not carry on a foreign war,

with the exception of limited engagements in self-defense or in pro-

tection of the lives of United States citizens, without the express

assent of Congress through a declaration of war.2

At the bottom of the controversy is the issue of the correct

interpretation of several grants of power in the Constitution.3 The

President is made Commander-in-Chief of the Armed Forces by Article

II, 2, cl. 1. But Congress is vested with the power to declare war

in Article I, 8, cl. 11, and in the following clauses, id., 12, 13,

and 14, is vested with power to make effective any declaration it

1 Mass. Gen. Laws. Annot., ch. 33 app., 826-i. The text of the law
and comment on it appear in Killian, Undeclared War and the Right
of Servicement to Refuse Service Abroad: The Massachusetts Law
and Recent Developments, American Law Division, CRS, November 30, 1970
(70-308 A).

2 For essays by sponsors and supporters of the Massachusetts law,
see J. Wells (ed.), The People v. Presidential War (New York: 1970).

3 Several sources are collected in 2 R. Falk (ed.), The Vietnam War
and International Law (Princeton: 1969), 597-834. See also,
Monaghan, "presidential War-Making," 50 B. U.L. Rev. 19 (Spec.
Issue 1970); Reveley, "Presidential War-Making: Constitutional
Prerogative or Usurpation?" 55 Va. L. Rev. 1243 (1970).
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makes.4 It seems clear from the sparse recorded debate in the Consti-

tutional Convention that the Framers were concerned that the President

not have the power which was exercised by the King of England, the

power to decide alone to commit the blood 'and the treasury of the

Nation to the momentous eventualities of war. Therefore, the Framers

empowered Congress to "declare war" while they left the conduct of

such wars to the President.5

This much is clear. But several important issues are not

clear. It has been contended, and by so knowledgable a person as

Alexander Hamilton, that the purpose of clause 11 was to empower

Congress to initiate war when the Nation is at peace but that if

war is begun against us we are no longer at peace and no declaration

is necessary to make the fact a fact.6 Too, it was early settled that

Congress need not declare war in any ultimate sense but that it could

4 Article I, 8, cls. 11-14, provide that Congress is to have power:
"To declare War, grant Letters of Marque and Reprisal, and make

Rules concerning Captures on Land and Water.
"To raise and support Armies, but no Appropriation of Money

to that Use shall be for a longer Term than two Years.
"To provide and maintain a Navy.
"To make Rules for the Government and Regulation of the land and

naval Forces."

5 2 M. Farrand, The Records of the Federal Convention of 1787 (New Haven:
rev. ed. 1937), 313, 318-319.

6 7 Works of Alexander Hamilton (J. Hamilton ed., New York: 1851),
746-747. Congress' authorization to the President to respond to
the hostilities initiated by the Bey of Tripoli appeared to recog-
nize that a state of war already existed. 2 Stat. 129, 130 (1802).
But Congress passed no formal declaration of war.

0
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authorize limited conflicts.7 If this be true, then the determination

when a particular conflict has indeed been authorized by Congress

presents a particularly difficult problem of resolution.

In any event, there has not been lacking a number of attempts

to obtain a judicial resolution of the issue. A suit by a private

individual was dismissed on the grounds that the plaintiff lacked

standing to sue,8 that the case presented a political question,9 and

that the suit was an unconsented action against the United States, 10

any of which alone could have been fatal to the suit. Actions by

members of the armed forces have been dismissed on the political question

12and unconsented suit grounds. Nor have persons being prosecuted for

refusal to accept induction into the armed forces been able to raise

the issue as a defense.13

7 Bas v. Tingy, 4 Dall. (4 U.S.) 37 (1800); cf. The Prize Cases, 2
Bl. (67 U.S.) 635 (1863).

8 Killian, op. cit., n. 1, 4, 15-16.

.9 Id., 4-5, 12-15, 24-25.

10 Id., 10-12.

11 Velvel v. Johnson, 287 F. Supp. 846 (D.C.D. Kan. 1968), aff'd
sub nom. Velvel v. Nixon, 415 F. 2d 236 (C.A. 10, 1969), cert.
den. 396 U.S. 1042 (1970).

12 Luftig v. McNamara, 252 F. Supp. 819 (D.C.D.C. 1966), aff'd, 373
F. 2d 664 (C.A.D.C. 1967), cert. den. 389 U.S. 945 (1968); Mora
v. McNamara, 387 F. 2d 862 (C.A.D.C. 1968), cert. den. 389 U.S.934 (1968)(Justices Douglas and Stewart dissenting).

13 Ashton v. United States, 404 F. 2d 279 (C.A. 8, 1968), cert. den.
394 U.S. 960 (1969); United States v. Mitchell, 369 F. 2d 323
(C.A. 2, 1966), cert. den. 386 U.S. 972 (1967).
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-The Massachusetts statute was designed to overcome these

obstacles and to force the Supreme Court at least to review the ques-

tions if not to decide them in line with the desires of the legislators

passing the law. First, the statute authorized the Attorney General

of the Commonwealth to bring an original action in the Supreme Court,

pursuant to Article III, 2, cl. 2, which, inter alia, authorizes the

Court to hear directly and not by appeal fr6m another court an action

in which a State is a party. Thus, Massachusetts sued in its own

name, meeting that test, representing itself as presenting the

interests of its citizens.14 To get around the unconsented suit

problem, the Commonwealth sued the Secretary of Defense; long ago

the Court ruled that even if the Federal Government or a State could

not be sued, its officers were subject to suit to restrain them from

performing an uncontitutional act.15 Thus, the Commonwealth had

only to meet in direct argument the contention that the issue presented

a political question which the courts could not adjudicate and most

of its brief on its petition to be permitted to file the suit was

addressed to that issue.16

14 Killian, op. cit., n. 1, 15-16, 23.

15 Id., 10-12. The original case involving a state officer was
Ex parte Young, 209 U.S. 123 (1908).

16 Id., 24-25.

'Ii
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On November 9, 1970, the Court refused Massachusetts per-

mission to file the action.17 Justice Douglas dissented in a lengthy

opinion and Justices Harlan and Stewart announced that they would

have preferred to hear oral arguments on the questions of standing

and justiciability. The Commonwealth's Attorney General then filed

a second action in federal district court in Boston.

In the meantime, however, two actions were being prosecuted

in federal courts in New York by two servicemen who had been ordered to

duty in Vietnam. In the first, the district judge denied a preliminary

injunction but set the case for a hearing. His action was affirmed

on a preliminary appeal to the Court of Appeals.20 In the second, the

district judge also denied a preliminary injunction but heard the

17 Massachusetts v. Laird, 400 U.S. 886 (1970). The Court's discre-
tion to accept or reject cases filed on its original docket is
practically unbounded. Killian, op. cit., n. 1, 5-6. Cf. Ohio
v. Wyandotte Chemicals Corp., 401 U.S. 493 (1971), in which the
Court declined to permit a State to litigate a pollution suit
because resolution of the case required consideration of many
complex, novel and technical questions not primarily implicating

- federal law which is the primary responsibility of the Court.

18 The political question doctrine is one of the elements of the
broader question of justiciability.

19 Berk v. Laird, No. 70-C-697 (D.C.E.D.N.Y., June 5, 1970).

20 Id., 429 F. 2d 302 (C.A. 2, 1970).
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case on the merits.
21 Both district judges then decided the cases 

on

the merits,22 the first time any court had actually 
done so.

Although neither opinion is free from conceptual difficulty,

the rulings may be summarized as follows. In the Orlando case, Judge

Dooling examined the Constitution and the 
proceedings of the Convention

and determined that with the powers vested in Congress there was no

possibility of combat activity of any magnitude in size and duration

continuing without affirmative legislative 
support. He then reviewed

the range of congressional action, authorizations 
and appropriations,

extension of the draft, resolutions, and ruled that in 
fact Congress

had collaborated with the President in waging this war, that it had

concurred, and that it was not the form of the collaboration but

the reality of it which was significant.

In Berk, Judge Judd reviewed the same 
ground which Judge

Dooling had gone over and concluded that 
Congress could declare full-

scale war or it could authorize a form 
of hostilities less extensive.

Congress had authorized and supported, 
through its authorizations and

appropriations, all that had been done in Vietman; whether 
Congress

should declare war or authorize a lower-level 
conflict was a question

21 Orlando v. Laird, No. 70-C-745 (D.C.E.D.N.Y., July 1, 1970).

22 Berk v. Laird, 317 F. Supp. 715 (D.C.E.D.N.Y. 1970); Orlando v.

Laird, 317 F. Supp. 1013 (D.C.E.D.N.Y. 1970).
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committed by the Constitution to Congress and 
no court could review

that decision.

Both cases were appealed to the Court of Appeals and consol-

idated for hearing.

A contrary ruling to Orlando and Berk was rendered in a

federal district court in California.23 The court, by Judge Sweigert,

ruled that it could pass on the issues raised 
by three reservists and

strongly indicated its disposition to hold that only an umambiguous

expression by Congress through a declaration 
of war or a lesser asser-

tion, and not the ambivalent record of authorizations 
and appropriations

- to support soldiers fighting in the field, was constitutionally 
suffi-

cient. The case was set for trial but nothing further has yet developed.

II

The Commonwealth of Massachusetts filed essentially 
the same

action in federal district court in Boston that 
it had filed in the

Supreme Court, except that it joined 
several citizens of Massachusetts

who were in the armed forces and either serving in Vietnam or eligible
24

to serve in order to comply with the jurisdictional statutes. 
Judge

23 Mottola v. Nixon, 318 F. Supp. 538 (D.C.N.D. Calif. 1970).

24 There is no arguably jurisdictional statute which would 
have

allowed Massachusetts to bring the action alone in federal 
district

court. Cf. Ohio v. Wyandotte Chemicals Corp., 401 U.S. 493, 498

n. 3 (1971). Joining the individual plaintiffs resolved any

possibility of a dismissal on that ground.

1
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Wyzanski on June 1, 1971, dismissed the action, holding in the alter- *

native that the action was not justiciable or that if it were justiciable

continual congressional legislation supporting the war effort consti-

tuted authorization sufficient to meet constitutional standards.25

Judge Wyzanski did not analyze the justiciability issue in

any detail, reading the Supreme Court's refusal to hear the case as a

probable decision that no justiciable issue ws met and noting Luftig

26v. McNamara, dismissing a similar suit on political question grounds,

because Chief Justice Burger had been a member of the panel as a

circuit judge and another member had been a present circuit judge of

the First Circuit temporarily sitting in the District of Columbia. On

the other hand, if he could reach the merits, the judge said, he agreed

with the New York courts to the effect that the evidence showed a

continuous mutual participation of Congress and the Executive in the

prosecution of the war and that this was sufficient, it being up to

Congress to determine how it should exercise its war powers and how it

should convey its assent to the committing of hostile actions abroad.

If Congress did not in fact assent, it had the power to make effective

its refusal.

25 Massachusetts v. Laird, 327 F. Supp. 378 (D.C.D. Mass. 1971).

26 373 F. 2d 664 (C.A.D.C. 1967), cert. den. 389 U.S. 934 (1968).

i
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On October 21, 1971, the First Circuit Court of Appeals

affirmed the district court's dismissal.27 The appellate court doubted

that Massachusetts had standing in any sense of the term but inasmuch

as the individual plaintiffs did have standing the issue was before

the court. Neither did the court decide that the political question

doctrine precluded- decision in the matter. Its approach to the

merits was to develop an analysis of the first factor listed in the

political question category in Baker v. Carr28 and given primacy in
_____ Mc~omack 29

Powell v. McCormack. This factor is "whether there is a 'textually

demonstrable constitutional commitment of the issue to a coordinate

political department' of government and what is the scope of such

commitment."

Although it perceived the constitutional commitment of powers

in cases of war not to be altogether sharply defined, the court con-

sidered that the constitutional scheme envisaged the joint participation

of Congress and President in determining the scale and duration of

hostilities. Congress can support or hamper the President's waging

of war through its appropriations power while the President can as

Commander-in-Chief take some steps in the conduct of war outside

Congress' province. The war powers, the court thought, are shared,

27 Massachusetts v. Laird, No. 71-1177 (C.A. 1, October 21, 1971).

28 369 U.S. 186, 217 (1962).

29 395 U.S. 486, 521 (1969).
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interdependent powers. But as it granted powers, the Constitution did

not similarly contain certain limitations which plaintiffs wished to

imply. It did not, for example, contain more than the negative implica-

tion surrounding the power to declare war--no other body can declare

war--in the sense that it prohibited Congress from supporting a state

of belligerency which lay somewhere between Congress' power to declare

all-out war and the President's power to repel sudden attacks.

The court's conclusion, then, was that the Constitution com-

mitted the power to conduct and support undeclared hostilities jointly

to Congress and the President and that so long as both do indeed sup-

port those hostilities it is not within the power of the courts to

interpose themselves and to require something else. The decision did

not need to reach the question whether the congressional support of the

war effort was the "equivalent" of a declaration of war because under

the court's analysis that was irrelevant. Another question might be

judicially presented should Congress and the President disagree but

the court thought that Congress' powers were more than adequate to

get its way.

"All we hold here is that in a situation of prolonged but

undeclared hostilities, where the executive continues to act not only

in the absence of any conflicting Congressional claim of authority but

with steady Congressional support, the Constitution has not been

breached. The war in Vietnam is a product of the jointly supportive

- _. - _. r ,._, .__. ,..+._....__ _ . _......._ .. ,.
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actions of the two branches to whom the congeries of the war powers

have been committed."

There are reportedly plans to appeal the decision but there

appears to be little likelihood that the Supreme Court will review it.

III

On April 20, 1971, the Second Circuit Court of Appeals decided

the consolidated Berk and Orlando cases, affirming the district court

dismissals.30 The Constitution's express vesting in Congress of the

power to declare war, the court said, contained a standard which was

subject to judicial explication and which required some measure of

mutual participation by Congress in the war effort. The findings of

the lower courts with regard to authorizations and appropriations,

draft extension, veterans' legislation, and the Gulf of Tonkin Resolu-

tion clearly demonstrated to the court that there had been some mutual

participation by Congress. How much participation, in what form the

supporting efforts of Congress should take, what level of hostilities

should be authorized, all these and other questions were essentially

political ones, to be determined by weighing numerous factors, and

their resolution was clearly within Congress' power, not within that

of a court. The plaintiffs had argued that the authorization and

30 Orlando v. Laird, 443 F. 2d 1039 (C.A. 2, 1971).

I
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appropriation of funds to support combat operations could not be

used to infer congressional consent to the war, inasmuch as Congress

was "boxed in" by the President's fait accompli. But the court

noted that the Constitution did not require the expression of consent

and support in any particular way and that it was in no sense con-

trary to constitutional principles to infer the requisite congressional

support from the acts which Congress had taken. The court did not

specifically refer in rebuttal to the argument with regard to the

congressional actions being necessitated by the realities of the

fact of United States troops in combat rather than to a freely-willed

decision on Congress' part to engage in the war.

On October 12, 1971, the Supreme Court denied the plaintiffs'

petition for certiorari to review the decision.31 Justices Douglas

and Brennan noted that they would have granted certiorari.

IV

One may safely speculate that little more is likely to

happen judicially in this area than what has already occurred. No

doubt there will be continued efforts to raise the constitutionality

of United States activities in Indochina so long as our presence

there continues. But the lower courts seem consistently disposed,

so far with the lone exception of a district judge in California,

31 40 U.S. Law Week 3166 (1971).
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to dismiss such claims, either on the ground that they raise issues

courts cannot decide or on the ground that courts can reach the

merits and that the claims are without foundation. The Supreme Court

seems indisposed to consider the issues at all. 32

But it will be noticed' that the plaintiffs have made some

headway in their efforts. At the time Massachusetts passed its

statute, the rule uniformly was that these claims were not justiciable

and no court had ever reached the merits. Now, two Courts of Appeals

and four district courts have considered the merits of the claims.

The significance is not that the Government has prevailed in all

but one of these decisions; of far greater importance is the fact

that they have been decisions on the merits. In view of the

duration of the war and the vast congressional support which has

been forthcoming, willingly or unwillingly, the judgments on the

merits are not at all surprising. But should there again arise a

situation of foreign hostilities at the behest of the President and

32 Justices Douglas, Harlan, and Stewart wanted to hear the original
action in Massachusetts v. Laird on the questions of the justiciability
and Justices Douglas and Stewart had previously expressed a desire
to hear some facets of the controversy. Supra, n. 12. Had Justice
Brennan who dissented from the Orlando denial of certiorari joined
them in Massachusetts v. Laird there would have been enough votes
to bring the case before the Court. But no four Justices have
at one time indicated a willingness to hear any case, and, of
course, Justice Harlan has now retired from the Court.

_ . _.- -- - - ----a -T .._ -- -- ..,,
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the absence of congressional support--an event no doubt capable of

arising only in a conflict of brief duration--these cases might well

furnish precedent for decisions on the merits of quite a different

character.

Finally, the resolution by the courts of the issue on the

merits places the matter where the Constitution in fact placed it,

on the shoulders of Congress and the President. No armed conflict

of any measurable size and duration is possible without the concur-

rence of Congress. No congressional decision to withhold concurrence

when matched with utilization of its appropriation powers, can fail

to deter presidential action. As Hamilton noted, the "superior

strength and influence of the legislative body in a free government,

and the hazard to the Executive in a trial of strength with that

body, afford a satisfactory security" against unwarranted presidential

33
actions.

33 The Federalist No. 23 (Modern Library ed. 1937), 476.
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