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PUBLIC AID TO CHURCH-RELATED COLLEGES:
AN ANALYSIS OF ROEMER v. BOARD OF PUBLIC WORKS OF MARYLAND

On June -21, 1976, the Supreme Court handed down a significant

decision concerning the constitutional boundaries of public aid to church-re-

lated cqlleges. In Roemer v. Board of Public Works of Maryland, 387 F.Supp.

1282 (1974), aff'd, U.S. , 44 LW 4939 (1976), the Court upheld a state

program of general, non:-categorical aid to private colleges, including those

that are church-related, as not violating the establishment of religion clause
1/ 2/

of the First Amendment. Although closely divided,~~ the Court confirmed

in this decision that .for purposes of analysis under the establishment clause,

there are constitutionally significant factual differences between church-relat -

ed colleges and church-related elementary and secondary schools. Because

of these differences, public aid programs that would be unconstitutional on

their face- if extended to church-related elementary and secondary schools

may be constitutional when church-related colleges are the beneficiaries. The

Court also made clear inRoemer that public aid programs benefitting such in-

stitutions need not be limited to categorical programs only but can be general

in nature, so long as the statute contains a bar against use of the funds for

"sectarian purposes."

This paper will summarize the Roemer case and analyze its con-

stitutional implications.

1/ The establishment of religion clause provides that "Congress shall make
no law respecting the establishment of religion. .

2/ The decision was 5-4



CRS -2

Ro er v. Board of Public Works of Maryland

(a) Background

In 1971 the State of Maryland enacted a statute authorizing a pro-

gram of non-categorical grants to private colleges within the state meeting

certain criteria. Annotated Code of Maryland, Art. 77A, Sec. 6 69 (1975)

(see Appendix). One criterion excluded from the program institutions "award-

ing only seminarian or theological degrees. " As originally enacted, the stat-

ute imposed no restrictions on the colleges' use of the funds, but after the Sup -

reme Court's decisions in Lemon v. Kurtzman, 403 U.S. 602 (1971) and

,Tilton v. Richardson, 403 U.S. 672 (1971), the Maryland legislature adopted

the following restriction:

None of the moneys payable under this subtitle shall be util-
ized by the institutions for sectarian purposes. Annotated Code
of Maryland, Art. 77A, Sec. 68A.

The program is administered primarily by the Maryland Council

for Higher Education, with assistance from the State's Board of Public Works.

The Council enforces compliance with the above restriction regarding use of

the funds for sectarian purposes primarily by means of pre- and post-grant

affidavits fromthe applicant/recipient colleges certifying compliance and stat-

ing projected and actual uses. The recipients are required to segregate the

state funds received in a separate account and to identify the state-aided ex-

penditures separately in. their budgets. If questions regarding the use of the

funds arise that can not be resolved on the basis of information and reports

submitted by the recipient colleges, the Council possesses authority to per-

form audits, described by the district court as "quick and non-judgmental."

Of the seventeen colleges aided during 1971 and the eighteen bene-

fitted in 1972, five were church-related, four being affiliated with the Roman
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Catholic Church and one with the United Methodist Church. These five colleges

were awarded approximately one -third of the funds available in the program.
3/

Four Maryland taxpayers ~ brought suit against the State and the

five church-related beneficiaries seekingto enjoinfurther distribution of funds

to the church-related colleges, to recover past disbursements, and to obtain

a declaration of the program's unconstitutionality.

(b) Lower court decision

On Oct. 16, 1974, a divided three-judge federal district court up-

held the program as amended as constitutional and unanimously denied re -
4/

covery of past disbursements. Roemer v. Board of Public Works of Mary-

land, 387 F. Supp. 1252 (1974). The court examined the program using the

familiar three-part test evolved by the Supreme Court to determine the con-

stitutionality of programs under the establishment clause:

First, the statute must have a secular legislative purpose;
second, its principal or primary effect must be one that nei-
ther advances nor inhibits religion.... ; finally, the statute
must not foster "an excessive government entanglement with
religion. ", Lemon v.. Kurtzman, supra, at 612-613.

All three judges agreed that the program had a secular purpose:

The program will save the taxpayers of Maryland substantial
amounts of money which would otherwise have had to be
spent to expand public educational facilities. 387 F.Supp. at
1286.

But the judges divided on whether such a non-categorical program could be

3/ Two organizational plaintiffs -- the American Civil Liberties Union and
Protestants and Other Americans United for Separation of Church and State
-- were dismissed by the district court for lack of standing. 387 F.Supp.
at 1284.

4/ By the time the court rendered its decision, only three church-related
colleges remained as defendants. The Methodist-affiliated college had been
dismissed as a defendant, and one of the Catholic -affiliated colleges had
become defunct.

____
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effectively limited to the secular aspects of the beneficiary colleges and be

administered in a manner that would avoid excessive entanglement. The

majority closely examined the nature of the colleges in question and concluded

that they were not so pervasively sectarian that their secular functions could

not be distinguished from their sectarian ones. They further concluded that the

statute's limitations regarding the use of the funds for sectarian purposes and

the participation of seminaries, as administered, were sufficient to assure

that the funds would not be diverted by the colleges to religious use. (The

majority excepted from this conclusion the colleges' religion and theology cour-

ses, however. Because they could not firmly conclude that these courses

were taught as an academic discipline rather than as a means of religious in-

doctrination, they required that public funds under the statute not be used for

such courses.) Finally, the majority found the state monitoring of the col-

leges' use of the public funds, necessary to assure that the restrictions to

secular use were honored, to be less than that upheld by the Supreme Court

in Hunt v. McNair, 413 U.S. 734 (1973) and thus not be constitute excessive

entanglement.

One judge disagreed with these conclusions and termed the non-

categorical nature of the program "a blunderbuss discharge of public funds"

fraught with the potential both of advancing religion and of excessively entang-

ling the State with the beneficiary institutions. This judge found a danger of

pervasive sectarianism in the prominence given by the colleges to their reli-

gion and theology courses, and deemed the prohibition against sectarian use of

the funds an insufficient safeguard against deliberate or inadvertent funding of

religious activities, as, for instance, by paying faculty salaries or in the

maintenance of buildings used for religious activities. He further concluded
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that-the- non-categorical nature of the program would of necessity involve the

state in a close surveillance of the use of the grants by the colleges and pos -

sibly in some control over the schools' curricula. Notwithstanding these con-

clusions, he agreed with the majority that none of the church-related colleges

needed to repay past disbursements under the statute.

(c) Supreme Court decision

On June 21, 1976, the Supreme Court affirmed the district court

judgment in all respects. Roemer v. Board of Public Works of Maryland,

U.S. , 44 LW 4939 (1976). Five opinions were issued in the case: a

plurality opinion, .by Justice Blackmun,. joined in by Chief Justice Burger and

Justice Powell; an opinion concurring in the result by Justice White, joined in

by Justice Rehnquist; and dissents by Justices Stewart, Brennan, and Stevens,

with Justice Marshall joining in the Brennan dissent.

The various opinions addressed the constitutional issues in the same

framework as had the district ,court, namely, whether the program had a secu-

lar purpose,, had a primary effect of advancing religion, or led to excessive

state-church entanglement. The opinions focussed on the last two tests. No

issue had been raised on appeal regarding the purpose of the program; all

parties agreed that it was the secular one of supporting private higher educa-

tion as an economic alternative to a wholly public system.

The Court.sharply divided over whether the program had a primary

effect of advancing religion. The differing conclusions on this issue turned

largely on judgments about the nature of the institutions benefitted. A bare
5/

majority,~agreed with the district court that the church-related colleges were

ofsuch a nature that their secular functions could be distinguished from their

5/ Chief' Justice Burger and. Justices Blackmun, Powell, White, and Rehnquist.
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religious ones so that public aid could be channelled only to the former. That

is, upon analysis of the nature of the institutions, they concluded that the in-

stitutions were not "pervasively sectarian. " This same majorityfurther agreed

that the bar against use of the funds for "sectarian purposes ", as implemented

by the Maryland Council for Higher Education, provided a sufficient safeguard

against the use of the funds to subsidize specific religious activities.
6/

The four dissenters,- on the other hand, found the colleges to be

of such a nature that public funds would inevitably have the effect of advancing

religion. Justice Stewart said the lower court's finding that the colleges' com-

pulsory religion and theology courses could be used to inculcate the religious

beliefs of' the sponsoring churches created a "constitutionally significant dis-

tinctio)n" between these colleges and those involved in the Court's earlier case

of Tilton v. 13ichardson, supra. Because of this "salient characteristic", he

said, state mon('y would inevitably be used to advance religion if made avail-

able 'to the colleges. The other three dissenters advanced a more sweeping

objection: they did not disagree that the secular functions of the church-related

colleges might be distinguished from their religious ones, but argued that the

provision of public aid to any of the functions of such institutions inevitably

benefitted all of their functions, including the religious ones, and thus uncon-

stitutionally advanced religion.

The Court was even more divided on the entanglement issue. The

opinion by -Justice Blacknun found no excessive entanglement to ensue, pri-

marily because of the nature of the institutions benefitted. The fact that they

were not pervasively sectarian, he said, meant that the state would not need

to engage in intrusive surveillance to assure compliance with the restriction

6/ .Justices Stewart, Brennan, Marshall, and Stevens,



to secular use. Although the annual nature of the subsidy enhanced the dan-

ger of "political fragmentation. . . on religious lines, "Justice Blackmun found

the wide dispersion of the colleges' constituencies, the inclusion of non-

church-related colleges in the program, and the "substantial autonomy" of

the colleges from their sponsoring churches to diminish this danger. Justices

White and Rehnquist found the entire entanglement inquiry superfluous and re -

dundant:

As long as there is a secular legislative purpose, and as
long as the primary effect of the legislation is neither to ad-
vance nor inhibit religion, I see no reason. . . to take the
constitutional inquiry further. 44 LW 4949 (White, J., con-
curring).

The dissenters, on the other hand, found the Maryland program to create too

close a relationship between church and state:

The discrete interests of government and religion are mutu-
ally best served when each avoids too close a proximity to
the other. . . . The Maryland Act requires "too close a prox-
imity" of government to the subsidized sectarian institutions
and in my view creates real dangers of the "secularization of
a creed. ' 44 LW 4950 (Brennan, J., dissenting).

Thus, by a bare majority, the Supreme Court upheld the Mary-

land program of general aid to private colleges as not violating the establish-

ment clause of the First Amendment.

Analysis

(a) Differences from parochial elementary and secondary school aid

The Court's decision in Roemer makes clear that under the estab-

lishment clause of the First Amendment, public aid may be extended to sec-

tarian colleges much more readily than to sectarian elementary and secondary

schools. In recent years the Court has held unconstitutional numerous pro-

grams of public aid benefitting parochial elementary and secondary schools:

CRS-7
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state salary supplements to parochial school teachers of secular subjects

(Lemon v. Kurtzman, 403 U.S. 602 (1971); state "purchase" of secular edu-

cational services from nonpublic schools (Early v. DiCenso, 403 U. S. 602

(1971); tuition reimbursement and tax credits to parents of parochial school-

children (Committee for Public Education v. Nyquist, 413 U.S. 756 (1973);

grants for maintenance and repair of parochial school equipment and facilities

(Id. ); reimbursements to parochial schools for the costs of government-re-

quired testing and recordkeeping (Levitt v. Committee for Public Education

and Religious Liberty, 413 U.S. 472 (1973); and provision of auxiliary services

and loan of instructional materials and equipment to parochial schools (Meek

v. Pittenger, 421 U.S. 349 (1975). At this level of education, the Court has

made clear that only incidental and carefully focussed forms of public aid may

be made available: Its cases have upheld public bus transportation of parochial

schoolchildren (Everson v. Board of Education, 330 U.S. 1 (1947) and the loan

of secular textbooks to parochial schoolchildren (Board of Education v. Allen,

392 U.S. 236 (1968) and Meek v. Pittenger, supra); in dicta it has further sug-

gested the constitutional acceptability of school lunches and health facilities

(Meek v. Pittenger, supra, at 364).

Roemer makes clear that the permissible forms of public aid to

sectarian colleges are considerably broader. The Court has now upheld as

constitutionala categorical program of construction grants benefitting sectari-

an colleges (Tilton v. Richardson, supra), the issuance through a state agen-

cy of revenue bonds for the construction and renovation of academic facilities

at a Baptist college (Hunt v. McNair, supra), and a program of general aid

benefitting sectarian colleges (Roemer v. Board of Public Works of Maryland,

supra).

CRS-8
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The reason for these differing results does not lie in any differ-

ence in the legal principles used. For public aid programs at both the elem-

entary-secondary and the college levels, the Court applies the tests articu-

lated in Lemon v. Kurtzman, supra, at 612-13:

First, the statute must have a secular legislative purpose;
second, its principal or primary effect must be one that nei-
ther advances nor inhibits religion. . . ; finally, the statute
must not foster "an excessive government entanglement with
religion."

At both levels, the Court interprets the primary effect test in the same man-

ner:

Aid normally may be thought to have a primary effect of ad-
vancing religion when it flows to an institution in which re-
ligion is so pervasive that a substantial portion of its functions
are subsumed inthe religious mission or when it funds a spe-
cifically religious activity in an otherwise substantially secu-
lar setting. Hunt v. McNair, supra, at 743.

Thus, at both levels it has struck down as unconstitutional statutes or parts

of statutes that are not effectively limited to the secular functions of church-

related schools. Tilton v. Richardson, supra; Committee for Public Educa-

tion v. Nyquist, supra. It has further struck down an aid program because

the pervasive sectarianism of the recipient institutions rendered it impossible

to separate the secular from the religious functions. Meek v. Pittenger,

supra. Finally, it has made clear that even if an aid program is limited to

secular aspects, it may nonetheless be held unconstituional if the recipient in-

stitutions are so "religion-pervasive" that an intrusive state surveillance of

the institutions' use of the aid is necessary to assure compliance with the re -

strictions to secular use. Lemon v. Kurtzman, supra; Meek v. Pittenger,

supra.

The reason programs benefitting sectarian colleges appear able to

meet thesetests more easily than counterpart programs at the elementary and
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secondary level lies in a judicially perceived difference in the nature of the

institutions benefitted. At the elementary and secondary level, the Court per-

mits decisions regarding the constitutionality of public aid programs to be de-

cided on the basis of a general profile of the nature of the beneficiary paro-

chial schools. These profiles inevitably lead to the conclusion that the schools

are pervasively sectarian and are an integral part of the religious mission of
7/

the sponsoring churches. ~ As a result, most public aid programs, even if

purportedly limited to benefitting the secular functions of such schools, are

held either to have a primary effect of advancing religion or to lead to exces-

sive entanglement. Lemon v. Kurtzman, supra; Committee for Public Edu-

cation v. Nyquist, supra; Meek v. Pittenger, supra.

The Court has viewed church-related colleges in a different light,

however:

There are generally significant differences between the re-
ligious aspects of church-related institutions of higher learn-
ing and parochial elementary and secondary schools. The
"affirmative if not dominant policy" of the instruction in pre -
college church schools is "to assure future adherents to a
particular faith by having control of their total education at an
early age.... [C]ollege students are less impressionable and

7/ The profile used in Nyquist described the church schools as institutions
that

"(a) impose religious restrictions on admissions; (b) require
attendance of pupils at religious activities; (c) require obedi-
ence by students to the doctrines and dogmas .of a particular
faith; (d) require pupils to attend instruction in the theology
or doctrine of a particular faith; (e) are an integral part of
the religious mission of the church sponsoring it; (f) have as
a substantial purpose the inculcation of religious values; (g)
impose religious restrictions on faculty appointments; and (h)
impose religious restriction on what or how the faculty may
teach."
Committee for Public Education v. Nyquist, supra, at 767-
68, quoting TO 6 pp 55, -4.



mandatory and were not necessarily taught as academic disciplines, that some

classrooms contained religious symbols, and that some faculty began their

classes with prayer.

I
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less susceptible to religious indoctrination.... Furthermore,
by their very nature, college and postgraduate courses tend
to limit the opportunities for sectarian influence by virtue of
their own internal disciplines. Many church-related colleges
and universities are characterized by a high degree of aca-
demic freedom and seek to evoke free and critical responses
from their students. Tilton v. Richardson, supra, at 685-86.

Consequently, at this level the Court has engaged in an institution-by -ins it -

tution analysis to determine if any o! the defendant institutions are so per-

vasively sectarian that their secular functions cannot effectively be distin-

guished from their religious ones.

The three cases the Court has considered involving sectarian col-

leges suggest the .factors that are, and are not, decisive in determining whe -

ther a particular institution is religion-pervasive. In Tilton v. Richardson,

supra, the Court found no pervasive sectarianism notwithstanding that the col-

leges were governed by religious organizations, that the faculties and student

bodies were predominantly of the same religion as the sponsoring church, and

that students were required to take religion and theology courses. In Hunt v.

McNair, supra, the Court reached this conclusion notwithstanding a thin. evi-

dentiary record that showed the sponsoring church controlled not only the gov-

erning board of the college but also certain financial transactions and amend -

ments to the college's charter. In Roemer the opinion by Justice Blackrnun

found no pervasive sectarianism notwithstanding that members of the spon-

soring churches predominated on the governing boards of the defendant col-

leges, that the student bodies and faculties were predominantly of the same

religion as the sponsoring churches, that religion and theology courses were
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In each of these cases the Court gave decisive weight to the facts

that the colleges imposed no religious tests on either the admission of stu-

dents or the hiring of faculty and that they subscribed and honored principles
8/

of academic freedom in their educational functions.~ On the basis of these

factors, the Court has concluded that "religious indoctrination is not a sub-

stantial purpose or activity of these church-related colleges.... Tilton v.

Richardson, supra, at 687.

Because of this factual conclusion, the Court has been able to de-

termine that particular public aid programs neither have the effect of advanc-

ing religion nor lead to excessive entanglement. With regard to the pri-

mary effect test, such findings have led the Court to conclude that the col-

leges' secular functions can be effectively distinguished from their religious

functions. Thus, public aid restricted tothe secular functions does not advance

religion. For the entanglement test the finding that a church-related college

is not pervasively sectarian

means that secular activities, for the most, can be taken
at face value. There is no danger, or at least only a sub-
stantially reduced danger, that an ostensibly secular activity
-- the study of biology, the learning of a foreign language, an
athletic event -- will actually be infused with religious con-
tent or significance. The need for close surveillance of pur-
portedly secular activities is correspondingly reduced.
Roemer v. Board of Public Works of Maryland, 44 LW 4947.

In other words, Roemer confirms that the Court views church-

related colleges as primarily secular institutions, performing a primarily sec-

ular educational function. The religious functions of such insitutions are pre-

8/ In Huntv . McNair, supra, the lower court record did not discuss academic
freTeomn at the defendant college. Consequently, the Supreme Court relied
on the absence of religious tests and the fact that a substantial minority of
the students were of a religion other than that of the sponsoring church.
413 U.S. at 743-44.
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sumptively secondary and separable from the secular functions. Thus, pub-

lic aid programs that are circumscribed to benefit only the secular functions

neither advance religion nor lead to excessive entanglement. Particular insti-

tutions may be disqualified from receiving aid under such pro rams if they
91

are affirmatively demonstrated to be pervasively sectarian. But the aid

programs themselves are not thereby rendered unconstitutional.

(b) Reformulation of entanglement test

The Roemer case further confirms that in determining whether an

aid program leads to excessive entanglement, the primary factor at the level

of higher education is whether the institution is pervasively sectarian. The

court has stated that the entanglement test does not bar all contacts between

government and religious organizations:

Fire inspections, building and zoning regulations, and state
requirements under compulsory school-attendance laws are
examples of necessary and permissible contacts. Lemon v.
Kurtzman, supra, at 614.

Entanglement, thus, is a matter of degree. At the level of elementary and

secondary education, the Court has made clear that the determination of whe -

ther an aid program results in excessive entanglement requires the examina-

tion of three factors: (1) the "character and purposes of the institutions that

9/ In Americans United for Separation of Church and State v. Bubb, 379 F.Suan., 1 a ree-judge e ra is nc court dis-
qualified four church-related colleges from receiving funds under a tuitiongrant program because one had a preferential admission policy for studentsof a specified faith, another required an oral exam involving an affirmationof Christian faith as a condition of graduation, and several mandated studentattendance at certain religious activities.

-



purposes. 421 U.S. 371'-72.

I
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are benefitted," (2) "the nature of the aid that the State provides," and (3)

the "resulting relationship between- the government and the religious author-

ity. " Id., at 615. Thus, in Lemon v. Kurtzman, supra, which involved state

subsidies of teachers of secular subjects in parochial elementary schools, the

Court found excessive entanglement to ensue because (1) the institutions in-

volved were "substantially religious, " (2) the nature of the aid program --

teachers -- had the potential of inculcating religious ideology and values,

and (3) to ensure that the aid provided was not used for religious purposes,

the state would have to engage in a "comprehensive, discriminating, and con-

tinuing. . . surveillance." at 617-20. The state might also have had to be-

come involved in examining the schools' records in order to determine how

much was expended on secular education and how much to religious activity.

That relationship, the Court said, was "pregnant with dangers of excessive

government direction of church schools and hence of churches. " at 620.

In Meek v. Pittenger, supra, the Court reached the same conclu-

sions by means of the same kind of analysis. That case involved, inter alia,

a program of auxiliary services in which public school personnel were to pro-

vide auxiliary services to parochial schoolchildren on the premises of the

parochial schools. Notwithstanding that the teachers provided were public em-

ployees rather than directly under the control of the parochial schools, the

Court concluded excessive entanglement would ensue: the aid would be pro-

vided in. schools "in which an atmosphere dedicated to the advancement of re-

ligious belief is constantly maintained, " the form of the aid -- teachers --

carried potential for religious use, and therefore the state would have to en-

gage in an intrusive surveillance to ensure the aid was not used for religious
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At the level of higher education, the Court has gradually moved to

a form of analysis regarding entanglement that gives primacy to whether the

institutions involved are pervasively sectarian. In Tilton v. Richardson, su-

pra, which involved a program of federal construction grants for academic

buildings at public and private colleges, the plurality opinion by Chief Justice

Burger emphasized that "religious indoctrination is not a substantial purpose

of these church-related colleges and universities," and on the basis of this

factor alone concluded that "the necessity for intensive government surveil-

lance is (correspondingly) diminished." 403 U.S. 672, 687. But he did not

indicate that that factor standing alone would suffice. He noted as well that

the form of the aid -- buildings -- was nonideological, and that the "minimal"

state inspection necessary to assure compliance with restrictions to secular

use involved "no continuing financial relationships or dependencies, no annual

audits, and no government analysis of an institution's expenditures on secular

as distinguished from religious activities. " 403 U. S. 672, 688. He concluded:

No one of these three factors standing alone is necessarily
controlling; cumulatively all of them shape a narrow and lim-
ited relationship with government.... 403 U.S. 672, 688.

In the Court's next case involving public aid to sectarian colleges,

Hunt v. McNair, supra, the Court again found no excessive entanglement to

ensue as the result of a program in which a state agency issued revenue bonds

for. the construction or renovation of academic buildings on the campus of a

Baptist college. In that case, however, the Court placed greatest emphasis

on the fact that the defendant college was no "more an instrument of religious

indoctrination than were the colleges and universities involved in Tilton. "

-U-



413 U.S. 734, 746. It also discussed the potential involvement of the state
authority in the day-to-day operations of the college should the college ever
default on its repayment of the bonds, but found that potential too speculative
to render the statute unconstitutional. The Court did not even discuss the na-
ture of the aid program under the entanglement rubric.

In Roemer, the Court again, as in Tilton, concluded on the basis
that the colleges were not pervasively sectarian that the need for intrusive
state surveillance was reduced. But instead of looking at the other two fact-
ors cited in Tilton -- the nature of the aid provided and the nature of the result -
ing relationship -- and weighing the cumulative impact of all three factors,
the opinion by Justice Blackmun ignored the nature of the aid question and re-
duced the resulting relationship question to the issue of whether the institution
was pervasively sectarian:

- -. what is crucial to a nonentangling aid program [is] theability of the State to identify and subsidize separate secularfunctions carried out at the school, without on-the-site in-spections being necessary to prevent diversion of the fundsto sectarian purposes. 44 LW 4948.

Thus, for all practical purposes, Justice Blackmun's opinion decided the en-
tanglement question entirely on the basis of whether the recipient institutions
were pervasively sectarian. The finding that the colleges were not religion-
pervasive meant that the colleges' secular functions could be separated from
their religious ones, that the professed secular activities of the colleges could
"be taken at face value, " and that therefore the government would not need to
engage in an active (on-site) surveillance of the use of its aid to assure that
only secular activities were benefitted. His opinion did not completely discount

the potential importance of the nature of the aid provided in determining whe-
ther excessive entanglement would ensue, noting that "no particular use of
state funds is before us in this case. " 44 LW 4947. But the general and non-

1~

CRS-16



CRS -17

categorical nature of the aid program in question in this case would seem to

make that reservation disingenuous. The aid clearly could be used by the re -

cipient colleges for things such as teachers' salaries, which were found by

the Court in Lemon to carry the potential for ideological-religious use and thus

to necessitate intrusive state surveillance. By ignoring this possibility, the

opinion by Justice Blackmun would seem to be saying that so long as the re -

cipient sectarian college is not pervasively sectarian, no entanglement ensues

even if the aid is not neutral in nature, that is, even if it carries some poten-

tial for religious use. The three tests of Tilton which were to be weighed

cumulatively to determine the excessive entanglement question, therefore,

again are reduced by Roemer to the single test of pervasive sectarianism,

at least at the level of higher education.

The significance of this reductionism would not appear to be great,

however. Justice Blackmun's opinion was joined only by Chief Justice Burger

and Justice Powell. Justices White and Rehnquist stated that they could see

no utility to the entanglement test no matter which way it was formulated.

Justices Brennan and Marshall dissented without making any direct reference

to the entanglement test on the grounds that any aid to an institution that seeks

in whatever' degree to propagate a particular faith not only advances religion

but, by bringing the government into close proximity with the religious insti-

tutions, creates dangers of the "secularization of a creed." Justice Stevens

expressed a similar view. Justice Stewart dissented on the primary effect

test and did not mention entanglement.
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Thus, Justice Blackmun's reformulation of the entanglement test can-

not be.said to be a sure guide to the constitutional boundaries of future aid pro-

grams. But when joined with the views of Justices White and Rehnquist, it

does indicate that a majority of the present Court does not see any danger of

entanglement as a particularly high barrier to the provision of public aid to

sectarian colleges.

Conclusion

In sum, then, prior cases of the Court have established that the

establishment of religion clause of the First Amendment does not bar all pub-

lic aid to sectarian institutions. Such public aid must be limited to the secular

functions of such institutions, and must not result either in advancing their

religious mission or in excessively entanglingthe government with the institu-

tions. At the elementary and secondary education level, parochial schools are

generally so pervasively sectarian that only very limited forms of non-ideo-

logical aid can pass constitutional muster. At the level of higher education,

however, sectarian institutions are generally not religion-pervasive, and

therefore, their secular functions can easily be distinguished from their

religious ones. Consequently, public aid can be channelled to the former

without advancing the religious mission of such colleges or entangling the

government with the affairs of the institutions. Particular institutions may be

found to be pervasively sectarian by such indicia as the absence of academic

freedom or the imposition of religious tests on faculty and students, and thus
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disqualified for public aid. But, in general, so long as public aid programs

are limited to benefitting the secular functions of sectarian colleges, they will

be found constitutional.

0



APPENDIX

Text of Statute

Art. 77A ANNoTATED CoDm OF mA o Mp a

AID To NONPUSUC INflrnMnoNs Cr Macmu EM NCAII

1 65. Board of Public Works afti-rbIed to make payments.
The Board of Public Works is sutharand to apportha for each cal year.

commencing with July 1.1971. and to psy to ay private heution of hbh
education within the State of Maryland which mete the oem net toothan 66 of this subtitle, upon application by the insNtution, such amNta of State
aid as ae authorized to be paid by I 11 of this subtitle. (111,6C. 66

CaaWtUa.U0ajit a1 t . - S" Amneia
Civil tiberties Union v. Board of Pb. Werks,
357 F. Supp. 577 (D. M. 197).

1 66. Qualifications for aid.
In order to qualify for State aid apportion ments pemursa this subdue, amy

institution of higher education ma1t mnt each of theb folow-ing ruquin -
(a) The institution must be a mp rivatecolDegeormsityV b ba

been accredited by the Stats Departnest of
(b) The institution must have beam e ab hd in this State -ri to July 1,1970;
(e) The institution must maintain neer mar erd d pr a l-

minating in an associate of arts or baccalaureate dM(d) The institution cannot be me awardiog only nmri or thelgica
degrees;

(e) Theinstitution shall submit all w program ma jor aoteration ofprgasto the Maryland Coni for Higer ductio for its review and
recommendation regarding their initiation. (11, ch. SM; 112,h. 48; 1974ch. 565,5 1.)

Effot rof . dmeow. - T& 14 mmi
n'pat added psrmermb (ci.

O 67. Computation of amount.
For faiW year 1976 and succeeding fical yeam, the amount of the Saualapportionment to each institution metig threquie mOf 66Of this artcleshall be computed by multiplying (1) the number off.im-equivalMt studntenrolled by the institution during the fall semester of the fslyearNextpreed.iryi tht fiscal year for which the apportiomunent u ade, as detaIed by theMryland Councl for Higher Education, by (2) an amount equal to 15 pemetof the State s general fund per ful-time equivalsut ap appropriain to thefour year public colleges in Maryland for the or cedings&al year. pl-imequivalent students enrolled in seminarian or theological academic &Ppramshall be excluded from the computation.(1971, ch. 6US; 11I3, 7.7 1974, h.5&5 41 2, 3.)0

wh ot me s -he 1974se and-
a"m n"d mw d the ma d u psaimOfe do m adby th 18m mebt

f~4'sSe' --. eft 4, . &IW. Act 1974,
that ta year, 1witthe appor-

UM she be n hbws. VM% seapar.d" he3be efts hm insemdhnewwith* P at Aie 7A ot the Aawotaud Cod., a .
ai d by1 3 of a ct s d, teamount

to so& Wee hetim A sag be adjuted
bb t low apportim-

* .Ad l lstratlo of program

meat.a socakuilatd. is tI4yas: thi,.the
appor msuieMsheaNbie ea)bu4 s erin a

witM 167 of Artidel7A aservaWWd* I I *th
wt UPe ppom s nfor fca ear 18I7WS*UU
be "ht calculaea"n aesew with 19P as&&W d by I Sf t"e act, wiftbe di'aatmese

fath abov eHwever. to 1b extoat addisAlWfads sa .npm v id * s the uebudt fdwr Ihal
year 197 6.so ati~uti antI vtwei Wa
iL rweiv*4 for 1a year w74 under 1 67. as
repeale by 12 of thi art0

The Dodn of Public Works assisted by the Maryland Concil for Higher
Educaionsall adopt criteria and procedures, not inconsistent cith this subtite,
foe p e oM and ad-imistratiom of the aid programprovided for byt t, incig butiM t limited to criteria and procedureaftrtbe subI..-

n oapplation for aid under this subtitle, for the verifoa of degreesby thu applicant private institutions of higher eduesmn, for the sub-of reports or data concerning the utilization of thww noneys by suchMtns, Wfor temethod and times during the fiscal yewfor paying the
aid providedRfor by tisubtitle. (1971, ch. 626; 1972, cih. 534.)

* 6A Money not to be used for sectarian purpowen
Uoneof the manys payable under this subtitle shall be utiliseby the institu-

tions for a ectaria" urpe. (1972,ch. 534.)

60. Beveablhty.
If any parts of this subtitle, or any particular payments or payments to any

particular types of institutions pursuant to this subtitle, shall be held te beuneonotitutional or invalid for any reason, such unconstitutional or invaliditysall otnaffectthe remaining parts of this subtitle, and shall not affect any other
payments or payments to any other types of institutions pursuant to this subti-
t*e, the General Assembly hereby declaring that it would hae enacted theremamming port of this subtitle or would have authorized theI smaining paymats or paymwn to the remaining types of institutions, if such waontitution
ality or invalidity had been known; and to this end, all parts, sectias. ad partsof sections of this subtitle, and all administrative actions pursuant this subti-
tle, are declared to be severable. (1971, ch. 626.)
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