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- ABORTION LAWS: A COMPILATION AND ANALYSIS OF
SELECTED STATE AND FEDERAL STATUTES AND CASES

INTRODUCTION

This paper attempts to bring together, in convenient
form, the .following material:

- (1) Statutes of the 50 States and the District of Colum-
bia, which; in some way, either generally permit or conditionally
restrlct the act of abortion; plus federal:statutes which regulate
the importation, mailing or transportation in interstate. commerce : -
of selected abortion related materials as well as other federal
abortlon-related laws and executire actlon

(2) Brief digests of recent, selected federal and state
court dec151ons which affect the enforceability or: applicability |
of the abortion 1aws T B ‘

. (3) A glossary of selected terms, the knowledge of which
may\nrore helpful in understanding abortion laws | —
| (4) A selected bibliogrephy of law review articles on

the topic of abortion o

PSS |
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We do not attempt to include in this report all abortion ' .
laws. Thus, no reference is made to those separate State énd D.C,
laws (a) prohibiting the killing of an unborm quick child, (b)
penalizing the woman who seeks an abortion and (c) penalizing
activities which facilitate the performance of abortions. (Such or
similar laws are included herein, however, where necessary for
clarification or to maintain continuity) Additionally, a review
of state statutes and‘cases affecting the dissemination or fggula- ﬂ
tion of birth:control devices or information is beyond the scope

of this paper.

Statutes
While there are no federal laws directly prohibiting v
or'permitting the act of an abortion, several statgtes'atteﬁpt
to prohibit the distribution, through federally regulated channels,

of abortion~related materials. Additionally;.Cohgress has pro—

vided that funds appropriated to assist in the establishment and

operation of voluntary family pianning projects may not be used

where abortion is a method of family piahning.‘ Further;lthé President
has directed that abortions in military hospitals'are to be.performed
in accordance with state laws.

Without question, the totality of current and direct

. abortion regulation occurs through state laws. Prior to 1967, the °

almost exclusive condition upon which an abortion was justifiable
was where it was necessary to preserve the life of the mother. As

the result of recent judicial qu legislative activity, the‘humber

[
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of justifiable conditions for an abortion in many states hés
increased to include factors heretofore not cognizable by the law.
These factors will be discussed below.

Today, Alaska, Hawaiﬂ, New York and Washington state
allow abortions on the woman's fequest, minimal criteria héving
first been met. Alaska permitg'the abortion of a nonviab1§ fetus
and requires that the abortion be performed by a licensedzphysi—
cian or surgeon, in an approved hospital or other'facilityg‘ In
addition,vparenfal orrguardian:consent is required for an unmarried
" woman less tﬁan 18 yeérs of agé. Finally, the woman must pe domi~
ciled or physica11§ present in the.sﬁate fof 30 days before the
abortion. |

Hawali permits the abortion of a nonviable fetus ;s long
as it is performed by a licensed physician or surgeon in a licensed
hospital and the woman has been domiciled or physically present
in the sﬁate 90 days. |

New York ?ermits abg;tions by duly licensed physicians
within twenty-four weeks from the commencement of pregnancy except
that there is no time requirement where an abortion is necessary
to‘preserve the mother's life. |

Washington allows for the termination of pregnancies by .
a licensed physician, in an accredlted hospital or other approved
facility~when the woman is not quick w1th child and the pregnancy. .
has not developed to more than four lun#r months after con;éption.

(But see note following Washington statutes, infra).

v
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Termination is permitted elsewhere to meet.a ‘medical emergency.
A married woman.residing with her husband must have the husband's
consent and an unmarried woman under eighteenimuat have the con-- .-
sent of-her-legal guardian. A 90-day residency requirement is
imposgeds ; i oo RECTIE T B TR SR
7. .t . Several jurisdictions allow abortions, generally,.on :
a showing of one or a combination.of the following conditions: .-
w10 (1) The pregnancy endangers the life or. . - - s
health (generally) of the mother
Salv e er o+, (2) The pregnancy endangers. the life or . phy—;
sical or mental health of the mother
sigl oo o -(3) The pregnancy is the result of rape. .o

(statutory and/or forcible) or incest
LT s, enet ,(4) The fetus 13 deformed - Tt e

Those jurisdictions are Alabama, Arkansas, California, Colorado,
Distrigt;oﬁhcolumbia,;Delaware,.Floriday,Georgi&,JKansas, Mafyland,\
Misgigsippi, Ngw;Memico,-Nortﬁ_quolin&,.ﬂregon,?&outh~Qaralina,ﬁw
and ,Virginia, ‘. The ;remainder allow abortions -only when: necesaary

y

to save the life of the mother. ' RV

ITvsimdniy nmn s JudicialkActivity::

rorrn -0;There-are numerous cases*currently:@ocketed for-the:.
_October 1972 term of the United.States Supnéme Court which€inl(
some way call into review the abortion laws of - the states of-
Texas, Georgia, Connecticut, Missouri, Louisiana, Illinois, North
Car&lina,rMiSSissippi; Ohio and Kentucky. .Other cases may be docketed at

any ‘time.. In-addition, there a}e,numerous other lower: court cases

M T e
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concerning abortion laws in other jurisdictions throughout the
country., Set out in the text, following each statutory provision,
are brief digeststo those recent decisions which affect the en-
forceability or applicability of the particular law.

What follows is a general description of the major legal
arguments which are usually advanced when an abprtipn law is
challenged as unconstitutional. Reference willrbé made first to
the arguments of opponents of‘festrictive abortion laws and then
to thatﬁargument most often utilized by the state to jpstify_the_‘_
laws., |

Major Arguments of Opbonents of Restrictive
Abortion Laws '

(1) The argument that a prohibition against abortion
in any given statute.is uhconstitutibnal, states that laWS‘proF
hibiting abortion intrude upon a woman's freedom and privacy in

matters relating to sex and prpcreatiqp.ijelying on the U.S.

SupreméiCourt's opinion in Griswold ﬁl-é;nnecticut, 381 U.S., 479
(1965) and related cases, which arguably recognize a Constitutiomal
riéhfvbf:zcﬁe of pfivacy (which includes'and'protects at igasf
certain activities relating fo marfiage, sex, contraceptiqn; pro-L

creation, childrearing and education) into which the state may

not constitutionally intrude, proponents of liberalized abortion

laws have utilized the "right of privacy" argument with ndt

infrequent success. For example, the California Supreme €ourt,

in striking down a pre~1967 abortion statute in People v. Belous,
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80 Cal. Rptr. 354, 359; 458 P. 2d 194, 199 (1969), stated:

The fundamental right of the woman to choose
whether to bear children follows from the [U.S5.] -
Supreme Court's and this court's repeated acknowl-
edgment of a 'right of privacy' or 'liberty' in
nmatters related to marriage, family, and sex.

See also, Y.W.C.A. of Princeton, N.J. v. Kugler, 342 ¥, Supp. 1048,

1072 (D.N.J. 1972): "[This right of privacy] applies equally to
all women regardless of marital status" (emphasis added).
(2) It ié very often argued that abortion laws are

unconstitutionally vague. The U.S. Supreme Court in Connally v.

General Construction Co., 269 U.S. 385, 391 (1926), declared that:

..+ a statute which either forbids or requires

the doing of an act in terms so vague that men of -

common intelligence must necessarily guess at its

meaning and differ as to its application violates

the first essentilal of due process.

In light of this principle, together with the factfthat ‘
most criminal abortion provisions disallow abortions except where
necessary "to preserve the life of the mother," it is argued that
such terminology 1s insufficient to notify a physician or woﬁan
of precisely what conduct is prohibited. As a three-judge federal

court in Texas, in the case of Roe v, Wade, 314 ¥. Supp. 1247

(N.D., Tex., 1970) (per curiam), jurisdiction postponed 402 U.5. 941

(1971), argued, December 13, 1971, 40 U.S.L.W. 3300 (U S. December 28,

1971), restored to calendar for reargument 40 U.S.L.W. 3617 (U 5.

June 26, 1972) (No. 808, 1970 term, renumbered 70-18 15871 term),

recently expressed it:

How likely must death be? Must death be certain _ .
if the abortion is not performed? Is it enough )
that the woman could not undergo birth without
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an ascertainably higher possibility of death

than would normally be the case? What if the

woman threatened suicide if the abortion was

not performed? How imminent must death be if

the abortion is not performed? Is it sufficient :
if having the child will shorten the life of .
the woman by a number of years? These questions '
simply cannot be answered. . '

Unless the statutory terminologyuin question can be
foﬁnd“to be constitutionally preciseiit will be struck down asj
unconstitutionally vague in violation of the Due Process'Cléuse‘-
of the Fourteenth Ameﬁdment..

Additional arguments include that (3) residency require-

ments wnduly infringe upon the fundamental right to travel guaranteed

to all citizens, see Corkey v. Edwards, 322 F. Supp. 1248, 1254

(W.D.N.C. 1971) appeal filed, 40 U.S.L.W. 3098 (U.S. July 17, 1971) -

(No. 71-92) and (4) that state statutes requiring that abortions
be performed only in accredited facilities place an unwarranted

limitation on the fundamental constitutional right to receive an

abortion. Poe v. Menghini, 339 F. Supp. 986 (D. Kan. ‘1972);

State Argument Justifying Abortion Laws

.Generally, the state argues that abortion 1egislatioﬁ '
is within the power of the staﬁe to’?egulate conduct inimical fo'-
the geﬁeral welfare and that the state has an interest in creating
an environment in which the embryo‘of fetus is permitted to pro:l
ceed towaxd natural birth, However, such an inte:esf on the part
of the state usually must be found't; be "compelling" in order to

justify an intrusion into what some courts have described as the

fundamental constitutional right of a woman to receive an aborti@n.




CRS-8

As Justice Goldberg stated in his concurring opinion in Gris&old,

supra.,

In a long series of cases this Court has held
that where fundamental personal liberties are
involved, they may not be abridged by the States
simply on a showing that a regulatory statute

has some rational relationship to the effectua-’
tions of a proper state purpose. 'Where there

is a significant encroachment upon personal o
liberty, the state may prevail only upon showing ‘
-a subordinating interest which is compelling.'
Bates v. Little Rock, ‘361 U.S. 516, 524. The

law must be shown 'necessary, and not merely
rationally related, to the accomplishment of a
permissable state policy.' [citations omitted].
381 U.S. at 497.

As an example of a decision in which this State interest
was found paramount, see Crossen V. Attorney General of The ’

Commonwealth of Kentucky, No. 2143 (E D. Ky , May 19, 1972) 22

docketed 41 U S. L W. 3102 (U.s. August 29, 1972)(No. 72- 256)

which upheld the const1tut1onality of a statute prohibiting abortions
unlese neoesaary to preserve the woman's 11fe. Said the Court, "It
is our opinion that the State has a compelling reason for and in-
terest in the existence of the current abortion statute (citation
omitted). The State's interest in therpresefvation of potential

human'life outmeighs and supersedes any right to privacy a woman

or family may claimt" Similarly, the Court in Steinberg v. Brownm,

321 F. Supp. 741, 746 (N.D. Ohio 1970), in upholding the Ohio

abortion statute, asserted that: "...the State has a legitimate

interest toblegislate for the purpose of affording an embfyonic

or fetal organism an opportunity to survive. ...on balance [thia

interest] is superior to the claimed right of'a pregnant woman or

anyone else to destroy the fetus except when necessary to preserve

her own life."
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Glossary of Terms

While the case and statutory law of each state should

B be consulted for the precise legal meaning of terms used in abortion

statutes, the following general definitions may prove helpful in

understanding many of the 1aws._if " ]:jf' ‘ J';ﬂ'_ fJ
Embryo refers to the'unborn young fromvconcepti'on until

epprOXimately the end of the second month of gestation. ' Stedman's

' Medical Dictionary 515-(1966) A Fetus is the unborn offspring

in the latter stages of development from the, end of the third

month until birth, Stedman s Medical Dictionary 587 (1966)

A Quick Child is.defined as a child that has developed 50 that it
moves within the mother's womb. Quickening is' the first motion
of the fetus in the womb felt by the mother.' Black's Law Dictionary

cot - A S

1415 (4th ed, 1968). Viability 'is a term used-to'denote the power

a new=-born child posseaSes-of dontinuing‘itanindependent existence:
Viable is a term applied to newly-born infant, and espec1a11y to
one prematurely born, which is not only born alive, but in such

a state of organic development as to qake_possible’the continuance

of its life. Black's Law Dictionary 1737 (4th ed. 1968).
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Statutes - Federal

18 U.S.C. §552 (1970 ed.)

B 552 Oilicern nidin Y ‘
wonoin houhn anl artieion T " Obeene or Lrea-
Wihoever, being an officer, npent, or employee of - : '
the United States, knowinely aids or abals any pore
son enraged In nny violatlon of any of Lhe prm;rl-
stanx of law probilblting hnporbing, advecliniog, deats
. [LIT'IRTIN l-xlnlllll.mu, or sendine ur recelving b,l:v sﬁnll
J— abreene or fndecent publleations or rvﬁrcsannMom
_or books, pamphlets, papers, writings, ndvcrtlsc.:-'
ments, circulars, prints, plctures, or drawings con- I
taining any matter advoenting or urﬂing‘ treason or : . l
_ Insurrcctlon agninst the United Stntes or forcibie ’ ) '
‘resistance Lo any law of the United States, or con- - : ' o i
taintng any threat to take the life of or Inflict, bodily
-~harm upon ahy person in the United Statces, or means
for procuring abortion, or other articles of indecent
or lmmorail us¢ or Lendencey, shall be fined not more
than $5,000 or imprisoned not more than ten years
or both, (June 25, 1948, ch. 645, 62 Stat, 718: Jan s'
1071, Pub, L. 01-662, § 2, 84 8tat. 10735 . ' o :
- ' (emphasis added)

18 U.S.C. §1461 (1970 ed.)
“ 8 I-IGAI. Mailing obsecne or crlalnc-ilacjlillg malter.
Every obscene, lewd, Inscivious, indecens, filthy or
vile article, matter, thing, device, or substance;
and— )
.- Every article or thing designed; adapted, or In-
tended for producing abortion, or for any indecent
or immoral use; and ‘ oot .
Every article, instrument substance, drug, medi- _
or thing which s advertised or described In a

cine, ‘
manner calculated to- Tead snother to use or apply

it for producing aporuon, or for BRy ecent or
immoral purpose; and

Every writlen or printed card, letter, cireular ' co i
book, pampnict, advertisement, or notice of any kind N o
glving information, directly or indirectly, where, or
how, or from whom, ¢r by what means any ot suc
montioncd matters, articles, or things may be 0br
fained or made, or where or by whom any act or
(MWWW
ng of abortion w ¢ done or periormed, or Dow
or by what mcans abortion may be produccd, Wheh=
or scaled or unscaled; and

Every paper, writing, advertisement, or repre- CE
scntatlon that any arlicle, instrument, substance, i b
drug, medicine, or thibg may, or can, be used or ' S

Bolled Tor nroqucinmg noorllon, or for any in ccent . .

of Immioral purpose; and - e & ;
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18 U.5.C. §1461 (cont'd)

Every description calculated to induce or Inclie
a person to 50 use or apply any such article, instru-
ment, substance, druiz, medicine, or thing—

Is declared Lo be nonmailable matier and shall
not be conveyed in the malls or dellvered from any ‘
post oftice’or by any lclter enrricr. [

Whoever knowingly uses the malls for the moil- a :
Ing, carviace in the malls, or delivery of anything
declared by Lhis section or scction 3001<¢c) of Title 3
to be nonmaliable, or knowlnhply causes to be de-
livered by mall nccording to e divection thereon, & L ) _
or nl the plaee al which it s direeted o be delvered . T ’ . -
by the pesnon Lo whimn B n wddreesned, or knowingly
tnkes any sucl hing from the amils for {w purs ¢
poae of clreninting or daspaslng Lhereof, or of wlding o
in the etrewdnlion or dispoallion thereof, ahinll bo
Mndd nod more than $5,000. or huprisencd 1oL more
than five years, or boily, [or e fesl such offense,
aud shnll be fined nol wmore Lhan $10,000 or fmpris- .

™ ontd not more than len years, or boi.h. for cach

! i auch oflense Ltherenfier, o

: ' The tevm “indecent”, ag used in t.hla sectlon: In- . :
cludes matter of o charncler lending to incite arson, . : ' . ' .
murder, or nssassinatlon. (Junc 25, 1948, ch, 645,
62 Stat, 768; June 28, 1955, ch. 190, §§ 1, 2, 60 Stat,
183; Aug. 28, 1058, Pub, L. 85-700, § 1, 72 Btat. #62;
Jan. 8, 197§, Pub, L. 91-662 §53.65(0).8(3), 84 Btnt.

LT3, 1974 ,
. _ (emphasis added) e

18 U.5.C. 1462 (1970 ed.)

-§ 162, Importation or transportation of obscenc ot

' ters, ' .
Whoever brings into the United States, or any - ‘=

Placo subject to the jurisdiction thercof, or know- ‘

ingly uses any express company or other common

carrier, for carriage in interstate or forcign

commerce— : .
{n) any obscene, lewd, lascivious, or flithy
book, pamphlet, piclure, mollon-picture film, L

paper, jetter, writing, print, or other matter of
indecent character; or
(b) any obscene, lewd, lascivicus, or flthy
phonograph recording, electrical transeription, or
other warticle or -thing capable of producing
sound; or .
(¢) any drug, medicing. article. or thing de- o L
signed, adapted, or intended for producing abor- o
t.lon, tor any indecent or immoral uge; o any

|
i ) : written or printed card, letter, circulnr. o,
: ) pamphiet, advertisement, or notice of any kind
- . giving information, directly or indirectly, where,
: how, or of whomi, or by what means any of such
mentioned articles, matters, or things may be ob-

tained or made; or

. . . . Whoever knowingly takes from such express com- ;
* pany or othier common carricr any matior or thing o
- the earrinre of which Is herein made unlawiul—




R i

42 U.8.C,
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1462 (cont'd)

Shall be fined not more than $5,000 or jmprisoned |
not more than five years, or boih, for the first such.
offense and shall be fined not more than $10,000 or
imprisoncd not more than ten ycrrs, or both, for
ench such offense thereailer. (June a5, 1948, ch.
645, 62 Stab, 768; May 27, 1950, ch. 214, § 1, 64 Stat..

104; Aug. 28, 1858, Pub.. L. 85-706, §2 73 Stat.
 962: Jan. B, 1971, Pub. L..91-662, § 4, 84 8tat. 1993.)

a

Lot

SUBCHAPTER VIIL—POPULATION RESEARCH . =~
AND VOLUNTARY FAMILY PLANNING PRO- . .

GRAMS

§ 300. Project grants and contracts for family planning

nervices. . . ..
{a) Authority of Sceretary. |

The Sccretary is authorized to make grants to a.nd :

enter into contracts with public or nonprofit private

entities to nssist in the establishment and operation .-

of voluntary family planning projects.

300a-6 (1970 ed.) -

§ 300a~6. Prohibition ngnimt‘ funding programs using . -

abortion as family planning method.

PR

e
¥

(emphasis added)

§300(a) (1970 ed.) R,

Croatt
[
R A

None of the funds appropriated under this sub- .

chapter shall be used in programs where abortion is

title X, § 1008, as added Dec, 24, 1070, Pub. L. 91-673,
§ 4(c), 84 Btat, 1508.) . X : coe

‘

- & method of family planning, (July 1, 1044, ch. 373, .- . ..-

.,

LTI
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The following is the text of President Nixon's announcement re-
: . garding abortions at Military Hospl.tals. 7 Weekly Compllatlon of
i Presidential Documents 598 (week ending April 10, 1971) o
' .‘ Ty . ‘
Abm uom at Mlhtmy IIospxtals e T
f RY luh ne m Inr the f’u‘mh‘ul U{mu Du’u !mg Ilml l’t)flry - e
. o BeMade Uo ('.nrrf'l,lmnd chlh .\ tute me. . at e e
; Apeil 3, 1971 , '
; L . . .
4 : Historically, laws regulating abortion” in thie United -+
% States have been the provinee of States, not the Federal 70 0 7
; Government, That remains the situation taday, as one .0
o a State after another takes up this question. debates itand 70 an
‘ decides.it. That is where the decisions should be made. o

Partly, for that rr.;usuhi Lihawve divected thatthe policy.o.i 0 o oe
- oncabortions it American military bases in the United oo o, 0
States be m.ulc to correspond with the laws of the .St.ntc-t R R e
where thosé bases ae lnmtcd IT the laws in i particular
State restrict abor tions, the rules i the m:hl.uy basc hﬂﬂ- o
pitals are to correspond to thiit law, - ‘
The effect of this-direetive is to réverse serviee regulas”
tons ‘issied last sumimér, which had liberalized the ries ;* 7
‘mt abortions:at nnhlnry hospnmh. The new ruling super= #0202 n
sedes this-<-and has been put into cﬂ'cct by the Secretary ~ - 2
" of Delcnse, ] LT

But while this malter is being debated in State capitals,
and weighed by various courts, the oountry has a nght tov:
know my personal wcwe. o ho Co S et

Froin personal and rcl:g:om beliels T cmmdcr abortion 7<) _
an unacceptable form of population ‘control. Further, un-.: = .« . oo
restricted abortion policics, or abortion on demand, I can  © -,
not square with my pemsonal belief in the sanctity of human - . = .
life=—including the life of the yet unborn, Vor, surcly, the  » # 1 =
unborn have rights also, reeopnized in law, recognized - -
cvenin principles expounded by the United Nagions, .+ 7 o7

Ours is nation with a Judaeo-Christian heritage, Tvis -~ - -
also a nation with aumm social problems—prablems of
mialnutrition, of brokén homes, of poverty, and of delin-
quency. Bul nonc of these problems justifies such a
solutinn, '

. -, Apgeod and ;,cncmm people will not opt, in my view,
for this kind of alternative to its social dilemmias, Rather,
it will open its liearts ind homes 1o the unwanied ¢ hildren
of s own, av it h.m!dnnc for the unwanied millions of

ather Linds, & i!

NoTe: The stniement whs releaicd at San Clemenie, "Culil,
i )
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Model Penal Code Provision
- (Proposed Official Draft, 1962)

Section 230.3. Abortion.

(1) Unjustificd Abortion, A person wio purposely and

unjustiﬁably terminates the pregnancy of another other.

wise than by a live birth commits a felony of the third degree

or, where the pregnancy has continued beyond the twenty-

sixth week, a felony of the second degree.

(2) Justifiable Abortion. A licensed physician is justi.
fied in terminating a pregnancy if he believes there is sub-

stantial risk that continuance of the pregmancy would
gravely impair the physical or mental health of the mother
or that the child would be born with grave physical or

mental defect, or that the pregnancy resulted from rape,
incest, or other felonious intercourse. All illicit intercourse - '
with a girl below the age of 16 shall be deemed felonious for -

purposes of this subsection. Justiflable abortions shall be

performed only in a licensed hospital except in case of -

emergeney when hospital facilitics aro unavailable. [Addi.

tional oxceptions from the requirement of bespitalization

may bo incorporated hero to take account of situations in

sparsely scttled areas whore ‘hospitals are.not generally ’

accessible.]

(3) Physicians’ Certiflcates; Presumption from Non-

COomplianco. No abortion shali bo performed unless two - .

physicians, one of whom may be the person perf orming the

abortion, shall have certified in writing the circumstances’ .
which they believe to justify the abortien. Such certificate .
shall be submittcd before the abortion to the hospital where

it i3 to be performed and, in the case of abortion following

felonious intercourse, to the prosccuting attorrey or the

police. Failure to comply with uny of the requirements of

~ this Subsection gives rise to a presuzmption that the abortion '

was unjustified,
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) ) (4) Self-Abortion. A woman whose pregnancy has
' continued beyond the twenty-sixth week commits a felony
-of the third degree if she purposcly terminates her own
progunancy otherwise than by a live birth, or if she uses in.
struments, drugs or violence upon herself for that purposec.
Except as justified under Subsection (2), a person who in-
duces or knowingly aids a womar to use instrumcats, drugs
or violence upon-herself for tho purpose of terminating her
pregnancy otherwise than by a lLive birth commits a felony
of the third degree whether or not the pregnancy has con-
tinued beyond the twenty-sixth week.

(5) - Pretended Abortion. A person commits a felony = . -

of the third degree 1f representing that it is his purpose to

! perform an abortion, he does an net adapted to cause abor-

tion in a pregnant woman although the woman is in fact not .
pregnant, or the actor does not believe she is. A person =
charged with unjustified abortion under Subsection (1) or
an attempt to commit that offense may boe convicted thereof
"upon proof of conduct prohibited by thm. Subsection.

(6) Distribution of Abortifacients, A person who sells,
“offers to sell, possesses with intent to scll, advertises, or
displays for sa.le anything specially designed to terminate a

~ pregnancy, or held out by the actor as useful for that pur-
pose, commits a misdemeanor, unless:

(a) the sale, offer or display is to a physician or
druggist or to an intermediary in a chain of distribution: .
to physicians or druggists; or B o

. (b} the sale is made upon prescription or order of
a physician; or

(c) the possession is with intent to sell as author-
ized in paragraphs (a) and (b); or

(d) the advertising is a,ddressed to persons named
in paragraph (a) and couflned to trade or professional
channels not likely to reach thc genera.l pubhc e
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(7) Section Inappiicable to I Prevention of Pregnancy.
Nothing in this Section shall bo decmed applicable to the
prescription, -administration or. distribution of “drugs or >’
other substances for avoiding pregnancy, whether by pre-"
venting implantation of & fertilized ovum -or by any othér” ‘' -
method that operates before a.t or mmedma.tely a.fter fertlh PR
zation. . .- :

As proposeqzbf‘thesAmericanlLaw Institute, the Model Penal: Code
provision above is. merely a recommended means of legislating

the issue of abortion. As it can readily -be seen, many of the

states which have increased the number of justifiable reasons h
for which an abortion may be performed, have adopted justifica-

tions either- 1dent:1cal or closely analogous to those m the Model
Penal Code =+ 70, :

* * i !
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; ’ Unifofm Abo‘rtion'Act.
: (Final Draft)

SECTION 1. [Abortion defined; When amhmr-mﬂ
(a) “Abortion™ means the fermination of human prcgmmcy with an intention
: other than to produce a live birth or to remove a dead fetus. ‘
] ‘ ‘ {b) An abortion may be performed in this state only if it is performed: - (I) by
i " a physician licensed to practice medicine [or osteopathy] in this slate or by a physi-
cian practicing medicine (or osteopathyl in the employ of the govermment of the
" United “States ot of this state, [and the:abortion is performed: [in thé physician's office
or in a miedigat:élinic; or] in. a- hospital:- approved by -the r[ Departmént- of Health] or = »y
operated - by. the - United- States, - this. statg, . or -any. depariment; .ageney, cof political - ; ;|
subdivision, of enhcr] or by a female. upon  herself upon, the, adwcc of the, physician; ... .
and (2) within [201 weeks after _the, _commencement ot‘ the pregnancy[ unle“ the .',_l
physician h"n rcns'onnhlc cause to hclscvc (i) there 'is a suhshniml risk that ¢ontinu- . .
ance of the rnc;:n:mcy woukl cadinper the ife ‘of the mother or would gr'wciy impair
the physlcnl or -mental health: of lhc mother, (ii} that e child would be bom ‘with 7" -
grave physical or mental defect, or’ (i) that the pregnancy - resulted from rape or -
incest, ortillicit intercourse with a girl under the-age: of 16 years of agel. - . TR
SECTION 2. #[Penalty.] Any person who. performis or procures an abomon .
other than authorized by this Act is guilty of a [felony] and; ‘upon conviction: thereof, " /1
‘ may be sentenced to pay a fine not exceeding [$1,000] or to imprisonment (ia the
: state penitentiary} not exceeding [5 years], or both.
SECTION 3. [Uniformity of Interpretation.] This Act shall be construed to
- effectuate its general purpose to make uniform the law with respect to the subject of
- this Act among those states which enact it.

SECTION 4. [Short Title] Th:s Act may be cited as the Umform Aborhon”

Act.

SECTION 5, [Severab:fuy.] If any provision of this Act or application thereof
1o any person or circumstances is held invalid, the invalidity does not affect. other
provisions or applications of this Act which can be given effect without the invalid
~ provision or application, and to this end the provisions of this Act are severable.
SECTION 6. [Repeal.] The following acts and parts of acts are repealed:
(1) ‘ :
(2) )
_ (3) , . :
SECTION 7. ([Time of Taking Effect.] ‘This Act shall take effect

s

'As drafted by the National Conference of Commissioners on Uniform
State Laws during the Summer of 1971, The Uniform Abortion Act,
similar to The Model Penal Code, is no more than a suggested

- means of legislating the issue of abortion, To date, it appears
that no state has adopted the Act, in part or in whole.:
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-
Statutes - State

[

E ALABAMA -~
i _ - ‘(_Through"l971;3ession Laws)

Ala. Code Title 14, §9 (1959) - | g
g ‘ § 0. (3191) (G21S) (4305) (4022) (4192) (3605) (64) Indueing’' '~

or attempting to induce abortion, miscarriage or premature de- .-
livery of a woman,—Any person who willfully administers to any preg- " -
nant woman any drug or substance, or uses or employs any instrument or. -
other means to induce an ahortion, miscarriage, or premature delivery, or 7
aids, ahets, or prescribies for the same unless the same is nceessary to pre- . -
serve her life or health and done for-that purpose, shall on conviction be -

fincd not less than one hundred doliars ($100.00) nor more than one thou- - ..~
sand doliars ($1000.00), and may also be imprisoned in the county jail, or =4 -
sentenced to bard labor for the county for not more than twelve (12) -
months, (1911, p, 548; 1951, p. 1630, appvd. Sept. 12, 1951,) IR
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ALASKA
{(Through 1971 Cummulative Supplement)

Alaska Stat. §11.15.060 (1970):

Sec. 11.15.060. Aboriions. (n) No abortion may be pcrformed in
this state unless (1) the abortion is performed by a physician or
surgeon licensed by the State Medieal Board under AS 08.64 200
- (2). the abortion is performed in s hospital or other fucility ap-
plovcd for the purpose by the Depariment of IHealth and Welfare
or a hO‘iplLll opc: uted by the federal government or an agency of -
‘the federal governmcnt (3) consent has been received from the:
parent or guardian of an unmarried woman less than 18 years of1
"~ age; and (4) the woman is domiciled or physically present in the -
state for 30 days before the abortion. “Abortion” in this section
-means an operation or procedure 1o terminate the pregnancy of a _
nonviable fetus, Nothing in this section requires a hospital or per-
, © son to participate in an abortion, nor is a hospital or person liable -
- T - for refusing to participale in an aboriion undcr this section.

(b} A person who knowingly violates a provision of (a) of this

" section, upon conviction, is punishable by a fine of not more than .

$1,000, or by imprisonment for not more than five years, or by both
{§ 65-4-6 ACLA 1949 am § ‘ 1ch 103 SL.A 1970)

- Recent cases - None
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- ) . ARTZONA : o
rough 1971 Regular: Sessmn of 30th Le 1slature—Ad ourn d
May 14, 1971) ’ ’ :

:‘

Ariz. Rev, Stat. Ann. §l3—211 (1956) 1

A pprson lwho prov:dqs. supphes or, ;\dmlmatcts to a pregnfxlnt wo-..J
man, .o’ procuxes .such woman: to: {aka any- mcdxcmc,‘ drug's or. sub-
stande, or:uscs or employs .any instrument or other means whntcvcr, .
with-intent thercby to procure- the ‘miscarriage of such woman, uniess G -
- it is necessary to.save her life, shall be. pumshed by rmprxsonment m
the state pnson.—for not less than two yeara nor. more. than ﬁve Years. .

IS SR
“Bourcels. . .. i e N “ .
§ 243, l‘C '01 52‘1"!. PG ']3 54645 ,' Adnptcd trnm Calitomlu. seu Westu
no. 28y 43—801 C. 39 ln purt. o e RS

ri H!swrlcnl Note

-Recent cases"-wNone !
13'&*( V:} e -54! FEIEN :'\uf.:

a3
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3 ‘ ARKANSAS o
* | | (Through 1971 Legislative Session, Adjourned April 14, 1971)

Ark, Stat. Ann. §§41-301; 41-303 to 41-310 (1964; Supp. 1971)

3;’3 . 41-301. Abortion defined—DPenally.-It shall be unlawfu} for any one
* - to.administer or prescribe any medicine or drugs to any woman with
child, with the intent to produce an abortion, or premature delivery of
any foetus before or after the period of quickening, or to produce or
_ottempt to produce such abortion by any other means; and any person
offending against the provisions of this Section shall be fined in any sum
‘not to exceed one thousand dollars ($1,000.00), and imprisonment [im-
prisoned] in thg' penitentiary not less than one (1) nor more than five
(6) years; provided, that this Section shall not apply to any abortion
... produced by any regular practicing physician for the purpose of saving
the mother's life, [Act Nov. 8, 1875 (Adj. Sess.), No. 4, §1,p. 5; C. &-
M, Dig., § 2698; Pope's Dig., § 8286; Acts 1961, No. 443, § 1, p. 1388.]

41-303. Unlawfel to induce abortion by use of medicine or drugs or
by any other means—Penally~It shall be unlawful for any onc to
administer or prescribe any medicine or drugs to any woman with child,
with the intent to produce an abortion, or premature delivery of any

~foetus before or after the period of quickening, or to produce or attempt

. to produce such abortion by any other means; and any person offending
against the provisions of this Section shall be fined in any sum not
to cxceed one thousand dollars ($1,000.00), and imprigsoned in the

. penitentiary not less than (1) nor more than five [5] years. [Acts 1969,
No. 61, §1, p. 177.] . ‘

. 41-304; Conditions which make aborlion legal.—Notwithstanding
any of the provisions of Section 1 [§ 41-303] of this Act [§§ 41_—303—.41-
3107 it shall not be unlawful to advise, procure, or cause the miscarriage

‘ of a pregnant woman .or an abortion when the same is performed by.

o . a a doctor of medicine licensed to practice medicine in Arkansas by the
é " . Arkansas State Medical Board, if he can reagonably establish that:

There is substantial risk that continuance of the pregnancy would
threaten the life or gravely impair the health of the said woman, or
4 There is substantial risk that the child would be born with grave
P . .physical or mental defect, or S N

' ' The pregnancy resulted from rape or incest which was reported

i to the Prosecuting Attorney, or his deputy within seven (7) days after

the alleged rape or incestuous act. The Prosecuting Attorney shall sub-

mit a written report of said complaint to the doctor and said report to

_ be made a permanent part of patient’s medical records. [Acts 1969, No.
61, §2, p. 177.] . : :

i

.* 41-305. - Consent required for legal nhor[ion.:--No lcgal abortion may
be performed until the pregnant woman has given written conscnt_for
S said abortion to be performed, and if the said woman shall })c A minor
E . or incompetent as adjudicated by any court of competent jurisdiction

' B then only after permission is given in writing by the parents, or if
. married, her husband, guardian or person or persons standing in loco

. parentis to said minor or incompetent. [Acts 1969, No. 61, § 3, p. 177.]
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Ark. cont'd

41-306. Residence requirement for legal abortion—Exception.—No
legal abortion shall be performed unless the pregnant woman shall have
resided in the State of Arkansas for a period of at least four [4] months
immediately preceding the operation being performed except in the'
case of emergency where the life of the said woman is in danger. [Acts |
1969, No. 61, § 4, p. 177.] '

4

41.307. TRestrietion on where legnl nbortions may be performed.ee
Legnl nbortions may be performed only in a hospital licensed by the
Arkansas State Board of Health and aceredited by the Joint Commission
of Accreditation of Hospitals, [Acts 1969, No. 61, § 5, p. 177.]

41-308. Filing of certificate justilying aborilion prior to perform-
ance.—DRecfore any legal abortion shall be performed by a doctor of
medicine there must be filed with the hospital where said abortion is
to be performed the certificate of three [3] doctors of medicine not
engaged jointly in private practice, one {1] of whom shall be the per-
son performing the abortion, which certificate shall state that said
doctors of medicine have cxamined said woman and certify in writing
the circumstances which they believe justify the abortion. [Acts 1969, -
No. 61, § 6, p. 177.] :

41-309. Filing of certificate afier abortion performed—-Erﬁergency.—

" In the event a medical emergency exists and in the opinion of the three

[3] doctors of medicine examining said woman, an immediate abortion
must be performed, the: certificate provided in the above section may

‘be submitted within 24 hours after the abortion. [Acts 1969, No.

61, § 7, p. 177.] ;

41-310. Immuﬁity from civil liability of persons who refuse to parti-
cipate in or perform abortions~——(a) No person shall be required to
perform or participate in medical procedures which result in the termina-

- tion of pregnancy ; and the refusal of any person fo perform or partici-
" pate in these medical procedures shall not be a basis for civil liability

to any person nor a basis for any disciplinary or any other recriminatory
action against him. ‘

{b) No hospital, hospital director or governing board shall be re-
quired to permit the termination of human pregnancies within its insti-
tution and the refusal to permit such procedures shall not be grounds
for civil liability to any person nor a basis for any disciplinary or other
recriminatory action against it by the state or any person. '

(¢) The rcfusal of any person to submit to an abortion or to give
congent therefor shall not be grounds for loss of any privileges or im-
munities to which such persons would otherwise be entitled nor shall
submission to an abortion or the granting of consent thercfor be a

~ condition precedent to the receipt of \blic
No. 61, § 8, p. 177.] p | any plfblzc benefits, ,‘i[Acta 1969,

Recent cases - Heath v. State, 249 Ark. 317, 219 n.2, 459 S.W. 2d. 420

(1970) cert. denied 404 U.S. 910 (1971): §41-301 of Ark.

1?]t:atél_Ann. (1964) not changed nor affected by Acts 1969,
o. 61 . i
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CALIFORNIA

(Through Ch. 251, 1972 Regular Sessiom, Legislative
‘Service pamphlet #3)

Cal. Penal Code §274 (1970):

§ 274. Supplymg or a.dmmle.tcrmg n.boml'ncwnt oxceplion; pim-
. ishment :

v Every person who prov;dc-s supplies, or administers o any wom-
-an, or procures any woman to iake any medicine, drug, or substance, .
or uses or employs any instrument or other means whatever, with
intent thereby 'to procure the miscarriage of such woman, .ex-

- copt as provided in the Therapeutic Abortion Act, Chapter 11 (com-
.mencing with Section 25950) of Division 20 of the Health and Safety
Code, is punishable by imprisonment in the state prxson not less than
iwo nor more than five years.
(Enacted 1872. Amended by Stats. 1925, ¢. 528, p. 1605, § 1; Stats
- 1967, ¢. 327, p. 1523 §3.)

Cal. Health and Safgty Code §§25950w25955.5.(5upp. 1972)

t 25950. Short titie

This chapter shall bo known and mny be clted as the Thernpcutlc Abortlon Act.
(Added Stata 1007, e, 327, r-. 1535, 8 1) .

l 25951, Authbrlty to pertorm or to ald or asslut ar ammht abortion: requirements’

A holder of the physlctanw's nnd sargeon's certifieate, as defined In the Buslness
aad Irofessions Code, I8 authorlzed to perform an nbortion or ald or assist or at-
- tempt an abortiott, only it cach of the following requirements Is met:

(a) The nhortlon tnkes place In a hospital which is accredlted by the Joint Com-
miruion on Accroditation of Iloapltala,

() The abortion is approved in advance by a commlttee of the medien! staff of
the hospital, which committee s established and malntained In accordance with
stamdards promulgated by the Joint Commlasion on Accreditntion of Iloapitals.
In any case in which the eommlittee of the medical rtaff conslsts of no more than
three lleenscd physiclans and surgeons, the -unanimous consent of all commlttco
sembers shall be required 16 order te approve! ‘the abortlon.

(c) The Commmittee of the Medlcal Stnﬂ‘ tinds that one or more of the followlnz
condltions exiat:

{1) There is substantial risk that contlmmnce of the pregnancy would mvgly
impair the physical or mental health of the mother;

¢2) The pregnanty resulted from rape or incest.
(Added Btats.1067, c. 827, p. 1635, £ 1) - e .
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. : Cal. cont'd _
E § 25952, Prognancy rosulting from rapo or incost; procadure
].-; The Comamittee of the Medbeal Staff shadi ot npprove the performanee of an
) abortion on the grouud {hat the pregnnney resulied from eape or fncest [ CHTAN T

accordnuce with the following procedare: .

() Upont reecipt of an npplleation for an ahortion on the grounds that the
bregnaney resulted from rape or jocest, the comimitice whnll lnumedintely notify
the ddistrict attorney of the connly in whieh the allejgen rape or neest. occurred
of the applieation, mud trunsmit to the district atlorney the affidavit of the ap-
plleant attesting to the facts establishing the alleged rape or incost. 1L the dis-
trict nttorney informs (he campltton that there in prabable canse to bollove that
the pregusney resulied from o violatlon of Seetion 261 or Hectlon 285 of the
'enal Corle, the conunli{ee iy npprove the abertion. I8, within five daya after
j the commibtiee has notlfied the dlsteiet attorucy of the dpplication, the ‘committee
Tdoes not Fecolie a reply from ihe distriet attorney, It may approve the nbortion,

It the discrict nttorney informs the eonunlttee that there is no probable cause to

belleve the aleged violatlon did oceur, the conunittee shiail net approve' the abor-

tion, excopt as provided in sulnlivislon (I} _of this wection : g

(b) If the district attorney infarms the committee that there 13 no probable cause
- to believe the allegod violation difl_occur, the person who applied for the abortion -
may petition the superior court of the county In which the alleged rape or incost
‘occurred, to deterinine whether tiie pregnancy resulted from a vielation of See-
. thon 201 or Scction 283 of the I'enal Code, IHearing on the petition shall be set for
& date no later than one week after the date of filing of the petition.

The distriet. attorncy shall file an affidavit with the court stating the rea-
‘ "~ sons for his conclusion that the alleged violation did not occcur, and this affidavit
: shall be recelved in ovidence. - The distriet attorncy may appear at the . hearing

_ to offer further evidence or to examine witnesses.

. If the court finds that it hns hoen proved, by a preponderance of the evidence,
that the pregnancy did result from a violation of Section 261 or Scetion 283 of the
Penal Cole, it shall issue an order 8o declaring, and the commiftee mmay approve
the abortion, Any hearing granted under this section may, at the court's discre-
tion, be held in eamera, ‘The testimony, findings, conclusions or determinations of
the court In a procecding under this section shall be inadmissible as cvidenge in
any other action or proceeding, aithough nothing herein shalt be construed to pre-
veut the appearance of any witness who tebtified ot 84 proceeding under this soe-
. tion, or to prevent the lutreduction of any evidence that may have been fntra-
duced at a proceeding under this scetlon, in any other action or proceeding.
(¢} Notwithstanding any other provision of this scetion, an abortion shall be
approved on the ground of a violation of subdivision 1 of Soction 261 of the Penal

Code only when the woman at the time of the alleged violation, was below the
" 'age of 10 years. ' . . .

% ) 7 : Y i rov ' Eection, the testimnony of any
‘ . : : (4} Notwlithstamling any other provision of thls Ece y
b ' withess In a procedding under this seetion shall ‘be admissible as evl;iex?ce in any
. proseeution of that witness for perfury. :
(Aduded Stits 107, ¢ 327, p. 1635, § 1))

§ 25953, Maodical staff committes; number of mambers requlred

The eonunitice of the medleal staff referred to In Scction 23951 ‘must, In all in-
stanced, consist of not less than two liconsed physicians and surgeons, and If the
proposed tenmlnation of pregnancy will oeceur after the 13th week of pregnancy,
the committoe must consist of at least three such licensed physlelans and sur- |

Feonis, I o event shail the terminatlon be approved after the 20th week of
pregnancy, : : )

('A(lfll‘sl Stats, 1007, ¢ 327, p. 1535, § 1.}
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. Cal. cont'd.

§ 25954, Montal hoaith dofinad.

The term “menta health™ as’used in Scction 234351 means montnl illness to the
extent that the womnn Is doangerons to herself or to the pcraon or proporty of
others or Is in sced of supervisioy or restratnt.

{Added Statw1067, €. 327, p. 1630, § 1.)

‘

§ 25955. Rafusai !o partlcinate In abortion, aﬁact- violation.

No c:{mﬁlu)(-r shnll require n registoered mu'nr-. r Heenued
any olher person cnpltoyed o fuenlsh direct personut hoealth
- : to direetly pavtlehmte In the Induction or performanee
: ecaployen lan filod o weltion s
eiilend, or religlous unis for e
Moyer sladt not ponalize
mrtteipnie,

vocatlonal nurse, or
RCrvice to a patient
of an abortion, It auch
tilement with the cmployer lmllt'ulinx A mornl,
Tusal to participite In the wthortion, amd the omn-
or :Haclpllno such cmployee for (h'cllnlnu to nao (llrcctly -

Gl

© This seetion shinhl st gy Lo anedienl Lmergency kllunliunu.

Any violation of this seetion in o mlndcnmunor
j(!\ddcd hy Hmtn.]li'n ¢ 1), p.— i 1)

"4 25055.5 Establishmont and ma!nlenanca of system for reporting of Iharapeuuo
abortions

The Mtate Deprrment of Iublic lealth shull by regulution establish nnd mnlnmin
- osystem for the reporting of therapeatle abortions xo as to determine the Jemo-
. graphic effeets of aboartion and assess the experlence in reliation to legal and medieal
stindards pertnining to abortion pructlees, The reporting system shall not requlre,
permit, or fuchude the Identificitlon by auune or ether moenis of any person under-
Cgoing an abortion,  The State Department of Publie Iealth shall ke o teport
to the Legislnture not later than the 30th calendar day ench even-nunbered yoar
on ity findings related to therapeatie abortions and their cffects.

The state m'purtumnt whall seek, In addition to any other funds made av nllnblc to
‘it, federnl funds in order to carry ont the purjmsca of this act.
(Addcd by Btuts, 1071, ¢, 1021, . ~1-—-. 5 1)

Recent cases - People v. Belous, 80 Cal. Rptr. 354, 458 P. 2d 194 (1969),
cert. denied, 397 U.S. 915 (1970): Penal Code §274
_making a person who performs abortion punlshable
'unless abortion is necessary to preserve mother's

life as it read before amended in 1967 was invalid
where term ''mecessary to preserve' was not sus-
ceptible to a comstruction which, while satisfying
legislative intent was sufficiently certain to satisfy
due process requirements without improperly in-
fringing on fundamental constitutional rights of
mother to life and to choose whether to bear children,
and convictions of abortion and conspiracy to com-

mit abortlon could not stand R

‘.‘s
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Cal. cont'd ‘ .

‘ . People v. Robb, Nos. 149005 and 159061 (Central Orange

E Cnty. Mun. Ct., Calif, Jan. 7, 1970) and People v.
Barksdale, No. 33237C (San Leandro-Hayward Mun. Ct.,
Alameda Cnty., Calif. March 24, 1970): Robb trial

B judge found California Statute in violation of U.S.

4 Constitution on various grounds including: Improper
delegation of legislative authority, vagueness, denial
of equal protection, and interference with the right

" to privacy. Barksdale judge indicated concurrence
with Robb trial judge. ‘ :

il

e pi

People v. Barksdale, 18 Cal, App. 3d 813, 96 Cal.. Rptr.
265, 1 Crim. 9526 (Calif. Dist.. Ct. App. 1971):
Decision of intermediate Appellate Court invalidating
major portions of abortiom Act, in particular, a pro-
vision limiting abortions to hospitals accredited by
the Joint Commission on Accreditation of Hospitals.

e

. .ﬁ . People v. Gwynne, No.; 173309 (Central Orange Cnty. Mun.

b - Ct., Calif., June 16, 1970)i Decision of trial judge that
‘ California Statute goes beyond legitimate health pur-

poses and is an unconstitutional infringement of the
rights of life and liberty protected by the Fourteenth
Amendment. For reference to Robb, first Barksdale case
and Gwynne, see Appellant% Supplementary Appendix To
Brief For Appellants: Legal, Medical, and Social Science
Materials Regarding Abortion Law Restrictions in regard
to Roe v. Wade, in the Supreme Court of the United

i mitia

~ States, No. 70-18, 1971 term.

Ry

People v. Pettigrew,'IB Cal. App. 3d 677, 96 Cal. Rptr.

189 (Cal4f. Dist. Ct. App. 1971); Court affirmed conviction
of physician for performing an abortion and upheld con-
stitutionality, as challenged, of Therapeutic Abortion Act.

§ o
Ballard v. Anderson, 95 Cal. Rptr. 1, 484 P.2d 1345 (1971)
California Supreme Court ruled minors may obtain thera-
peutic abortions without parental consent and ordered
Therapeutic Abortion Committee to consider minors appli-
cation. Case brought by patient's physician.

Major v. Ferdon, 325 F. Supp. 1141 (N.D. Calif. 1971):z
Three-judge court refrained from enjoining on-going &tate
prosecution for violation of abortion laws and would not
hear challenge to constitutionality of statute. -

L

-
z
;.
.
;
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COLORADO
(Through 48th General Assembly, Adjourned May 17, 1971)

Ch. 40 Colorado Revised Statutes 1963, Colorado Cr1m1nal Code
(effective July 1, 1972): ‘

ARTICLE 6

OFFENSES INVOLVING THE FAMILY RELATION
(ABORTION)

40-6-101. Definitions. As used in sections 40-6-101 to 40-6-104;

(1) “Pregnancy” means the implantation of an embryo in thé
uterus.

(2) *“Licensed hospital” means one licensed or certificated by the
Colorado department of health, .

: (3) “Justified medical termination” means the intentional endmg ‘'of
. the pregnancy of a woman at the request of said woman or, if-said
' woman is under the age of eighteen:years, then at the request of said
woman and her then living parent or guardian, or, if the woman ‘is.
married and living with her husband, at the request of said woman
and her hushand, by a licensed phyqicmn using accepted medical proce-
dures in a licensed hospital upon. written certification by all of the
members of a special hospital board that:

{a) Continuation of the pregnancy, in their opinion, is likely to 'i'e-
sult in: The death of the woman; or the serious permanent impairment
of the physical health of the woman; or the sericus permanent impair-
ment of the mental health of the woman as eonfirmed in writin;: undey
the signature of a licensed doetor' of medicine specializing in puychia-
try; or the birth of a child with grave and permancnt physical defmm-

_ ity or mental retardation; or

(b) T.ess than sixteen wecks of gestation have passed und thnt the
pregnancy resulted from conduct defined as criminal in sections 40-3-
401 and 40-3-402, or if the female person is unmarried and has not
reached her sixteenth birthday at the time of such conduct regardless
« of the age of the male; or incest, as defined in sections 40-6-301 and .;
40-6-302, and that the district attorney of the judicial district in which |
the alleged rape or incest has ocewrred has informed the committee in |

writing over his signature that there is pxob.xb]c cause to believe t'hat
the alleged violation did oceur. ‘ .

(1) "Speeial hospital board” means o committee of three licensed
physicians who are members of the staff of the hospital where the’
proposed termination would be performed if certified in accordance -
‘with subsection (3) of this section, and who meet regularly or on cail

. - for the purpose of determining the- question of medical justification in
cach individual ense, and which maintains a written record, signed hy
el member, of the proceedings and deliberations of such immd
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Colorado cont'd

40-6-162,  Criinal  aboriion, (1)  Any porsen who inlentionally
cads or epuses (o e ended the prepnancy of § woman hy_ any means
other than justified medical termination or pipth eomm:ts_ criminal
nhortion, '

{2)  Criminal almrtion is a vl.mn 4 folony, byt if the woman dies s
# result of the eriminal aborlion, it is a cluss 2 {eloyy,

40-6-103. Prelended criminal abortign, (1) Any person who inten-
tionally pretends to end the real or apparent pregnarcy of a woman by
any means other than justified medical termination or bn'th commits
prelended criminal abortion,.

(2) Dretended criminal abortion is a class 5 felony, hut if the
woman dies as a result of the pretended cmmmal abmtlon, 1t is a clasy
2 felony,

40-6-104.  TFailure {o comply. Nothing in scetions 40-G-101 ih 40-6-104
requives a hospital to admit any patient under said sections for the
purposes of performing an abortion, nor is any hospital required to ap-
point & =pecial hospitad Loard as defined in section 40-6-101 (4). A per-
son who is a member of or associated with the staff of a hospital or
any employce of a hospital in which a justifiecd medical termination has
Leen authorized and who states in writing an objeetion to such termi-
nation on meoral .or religious grounds is not required to participate in
the medical procedures which result in the termination of a pregnancy,
and the refusal of any such person to participate does not form the
basis {or any disciplinary or other recriminatory action agamqt such
person,

40-6-105. Distribuling aborlifacients. (1) A person corhmits dis-
tributing. abortifacients if he distributes or sells to or for any person
other than a licensed medical doctor or osteopathic physician "any drug,
medicine, instrument, or other substance which is in fact an abortifa-

" cient and which he knows to be an abortifacient, and rea.qonably be-
lieves will be used as an abortifacient.

{2) Distributing abortifacients is a clags 1 misdemeanor,

Recent cases - Caraway v. Colorado, 486 P. 2d 17 (Sup. Ct. Colo., 1971):
Colorado Supreme Court affirmed the conviction of a
woman defendant for performing an abortion. No indi-
cation of challenge to constitutionality of Statute.

Doe v. Dunbar, {320 F. Supp. 1297 (D. Colo. 1970);
Action challenging constitutionality of Colorado
abortion statute. Doctors and Pregnant women found
to have standing; claims of psychiatrist and non-
pregnant women dlsmissed _ . e ) -
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CONNECTICUT :
. (Through June Session, 1972, Adjourned June 16, 1972, .
Legislative Service Pamphlet #4) _ L

P.A. No 1[1972] Conn. Laws 677 - : .'

33 ' PUBLIC ACT NO. 3

= i

An Act concerning abortion.

L

Be it enucted by the Senale and Honne o/ Representatives in Gencml Anscme-
by convened:

Noeetlon 1,

The pablic poliey of llw siate and the Intent of the legisinture 1 1o protect
sd preserve haman life Trom the wmonient of conception nnd i order to ef-
teetunte this public polley and infent:

@} No person ’hall give or sdminister to’ nny female person, ml\i:-w OF CRURe
her to take or use anythlng, or use any anenns, with intelit to procure apon
her o misearvhyge or abortion, nor shull any female person do oy suffer any-
thing to e done, with infent thoreby to produce upon herself a misenrringe or
nhortion,

)y No persan shadl sell or advertise medicines of instrutients or other de-
vices for the commisston of o mlscarringe or abortion, oxeept to lieensed
physician or a hospital lieensed hy the state of Counceticut,

fe) The provisions of subsections (1) and (b) of this section shall naot uppl_v,
to an nhortion or misearringe performed by a licensed physician when such
abortion or misenrringe is necessary to preserve the physical life of the mother
amd when such shortion Is performed In a hospital leensed by the stnto of
Connectieut. .

(1) A violation of thin section shuddl be o Clasn D felony,

Nec, 2,
1t wny part of this net whali be held nvald, saeh boldiag shnll not ufrv(r
Lthe validity of the remnbnlng parets of this net, it o parct of thin wet i/ i
“ynlid In one or more of KA apphientions, the remaining parts of thin et shaiil
reanain In effect In all valld appileations that nre severable from the Invnllcl

. applications, L
‘ Sec. 3, Thin act ahall take etfect from its passage,
i Approved May 23, 1972, i .
;; Conn. Gen. Laws §53-29 (1960) .
_ - § 53- 29, Attempt to procure miscarriago

Any person who gives or administers to any woman, or’ ad-
vises or causes her to take.or use anything, or uscs any means,
with intent to procure upon her a miscarrviage or abortion, unless
the same is necessary to preserve her life or that of her unborn
child, shall be fined not more 1han one thousand dollars or i~
prisoned in the State Prison not more than five years or both.
(1919 Rev,, § 8303 ) . . :

- Histerical Noto

Darivation: :

1030 Tiev. § GOSO, 1005 ALCh 16T )
1018 Liev. § 6200. i 1902 Ttev, § 3167,
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Connecticut cont'd

Note: §53-29 above, the old abortion law, does not
appear to have been repealed by P.A. No. 1, the
new abortion law, alsc above. However §53-29
was one of the statutes declared unconstitutional
in Abele v. Markle, 342 F. Supp. 800, mentioned
below, and an injunction against its enforcement
has been issued by three-judge federal court.

Recent cases - Abele v. Markle, 342 F, Supp. 800 (D. Conn. 1972)
appeal docketed, 41 U.S.L.W. 3057 (U.S. July 10,
1972) (No. 72—56) Federal three-judge court declared
Connecticut's pre-1972 abortion laws unconstitutional.

Abele v. Markle, Civ. No. B~521 (D. Conn. Septem-
ber 20, 1972): Same three-judge court which
heard the above case declared the May, 1972 .
Connecticut abortion law unconstitutional.
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DELAWARE
(Through 1970 Legislative Sess:.ons)

Code Ann. Tit. 24, §§1790-1793 (Supp. 1971-72):

§ 1790, [Prolubxtlon on termination of human pregnancy; excep-
tions] !

(a) No person shall termmate or attempt to termmate or asgist
in the termination or attempt at termination of a human pregnancy
otherwise than by birth, except that a physician licensed by this State
may terminate a human pregnancy, or aid or assist or attempt a ter-
mination of a human pregnancy, if such procedure takes place in a
hospital accredited by a nationally recognized medical or hospital ac='
creditation authority, upon authorizaton by a hospital abortion re-
view authority appointed by the hospital, if 1 or more of the follow-
ing conditions exist:

-{1) continuation of the pregnancy is likely to resu‘lt in the death
- of the mother;

(2) there is substantial risk of the birth of the child with g'rave
- and permanent physical deformity or mental retardation; -

(3) the pregnancy resulted from

{A) incest, or ‘

(B} arape commxtted as a result of force or bodily harm, or threat
of force or bodily harm, and the Attorney General of this State has
certified to the hospital abortion review authority in writing over his
signature that there iy probable cause fo believe that the alleged rape
did cccur, except that during the first 48 hours after the alleged rape
no certification by the Attorney General shall be required :

(4) continuation of the preghancy would involve substantiai risk
of permanent injury {o the physical or mental health of the moth‘er.

(b) In no event shnl! any physician terminate or gttempt to ter-
minate, or assist in the termination or attempt at tepmination of a
human pregnaney otherwise than by birth unless: ‘

(1) not more than 20 wecks of gestatipn have passed (except i in the
case of a termination pursuant to subsectxon (a) (1) of this sectxon,
or where the fefus is dead) ; and

'(2) two physicians licensed’ by this State, 1 of whom may be the
physician proposed to perform the abortion, certify to the abortion
review authority of the hospital where the procedure is to be per-
formed that they are of the opinion, formed in good faith, that 1 of
the circumstances set forth in subsection (a) of this section exists
(except that no such certification is necessary for the cxrcumstances.
set forth in subsection (a) (3) (B) of this section); where the per-
sonal physician of an expectant mother claims that she has a mental
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or emotional condition, a psychiatrist licensed by this State s_hall, in
addition to the personal physician, certify to the abortion review au-
thority of the hospital where such procedure is to be performed, that
he is of the opinion, formed in good faith, that 1 of the circumstances
set forth in subsection (a) of this section exists (except that no such
certification is necessary for the circumstances set forth in subsection
(a) (3) (b) of this section; and | _ , ‘
(3) in the case of an unmarried fermnale under the age of 19, or men-
“tally 11l or incompetent, there is filed with the hospital abortion re-

' view authority the written consent of the parents or guardians as are
then residing in the same household with the consenting female, or if
‘BUch‘cbnsenting female does not reside in the same household with _
either of her parents or guardians, then with the written consent of

1 of her parents or guardians, o o
' (c) The hosnifal abortion review authority of each hospital in
4 . . which a procedure or procedures are performed pursuant to this see.
: * tion shall, on or before the first day of March in each vear, file with
the State Board of Health a written report of each such procedure .
performed pursuant to theé authorization of such authority during the

preceding calendar year setting forth grounds for each such author-
ization, but not including the names of patients aborted. -
Added 67 Del.Laws, Ch, 145, 8 2; amended 67 Del.Laws, Ch, 235,
§§ 1, 2, eff. July 10, 1069, . S o

§ 1791 [Refusal to perform or submit to medical procedures] !
‘{a) No person shall be required Lo perform or participate in medi-
cal procedures which result in the termination of pregnancy; and
the refusal of any person to perform or participate in these medical
procedures shall not be a basis for civil linbility to any person, nor a
basis for any disciplinary, or other. recriminatory action agninst him.
(b) No hospital, hospital director, or governing board shall be re.
. —quired to permit the termination of human pregnancies within its
7 institution, and the refusal to permit such procedures shal]l not be
grounds for civil liability to any person, nor a basis for any  disci-
plinary, or other recriminatory action against it by the State or any
perscn, ' ; , ‘ .
(¢) The refusal of any person to submit to an abortion or to give
consent shall not be grounds for loss of any privileges or immunities
to which such person would otherwise be entitled, nor shall submission
to an abortion or the granting of consent be a condition precedent
to the receipt of any publie benefits, , ' .
Added 57 Del.Laws, Ch. 145, § 2. S -
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Delaware cont'd

§ 1792. [Assistance or participation in an unlawful termination of
£ human pregnancy] ! -
'3 , No person shall, unless the termination of a human pregnancy has
; been authorized pursuant to the provision of section 1790 of this fitle:
(1) sell or give, or cause to be sold or given, any drug, medicine,
preparation, instrument, or device for the purpose of causing, indue-
5 ing, or obtaining a termination of su¢h pregnancy; or -
y " (2) give advice, counsel, or information for the purpose of causing,
o : inducing, or obtaining a termination of such pregnancy; or -
‘ ‘ (8} knowingly assist or cause by any means whatsoever the obtain-
ing or performing of a termination of such pregnancy. L
- Added 57 Del.Laws, Ch. 145, § 2. 3 , =

§ 1793. [Residency requirements; exceptions] !
(a) No person shall be authorized to perform a termination of &
- human pregnancy within the State upon a female who has not been a
resident of this State for a period of at least 120 days next before the
performance of an operative procedure for the termination of a human
pregnancy. ‘ _
_ (b) This section shall not apply to such female who is gainfully em-
. ployed in this State at the time of conception, or whose spouse i8 gain-
fully employed in this State at the time of conception, or to such fe-
-mnle who has been a patient, prior to conception, of a physician li-
“censed by this State, or to such female who is attempting to secure the
termination of her pregnancy for the condition specified in section
1790(a) (1) of this title. S y
~ Added 57 Del.Laws, Ch. 145, § 3(A).

1 Bection enncted without entehiling which has been supplied by editor.

Recent cases — None
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DISTRICT OF COLUMBIA

D.C. Code Ann. §22-201 (1967) (Cumulative Supp. V): jf 

§ 22-201. Definition and penalty. .
Whoever, by means of any instrument, medicine, iz

drug or other means whatever, procures or produces,
_or attempts to procure or produce an abortion or
miscarriage on any. womain, unless the same wer3 _
= done as necessary' for the preservation of the

. mother's life or health and under the direction of & | :

. competent leensed practitioner of medicine, shall ’
" pe Imprlsoned in the penitentiary not iess than one s
year or not more than ten years; or it the death of
the mother results therefrom, the person procuring
or produclng, or sttempting to procure or produce
the abortlon or miscarriage shail be gullty of second w
degree murder. (Mar. 3, 1001, 31 Stat. 1322, ch, 854,

§ 80D; June 29, 1953, 67 Stat. 03, ch. 169, § 203.)

Recent cases - United States v. Vuitch, 402 U.S. 62 (1971): The
Supreme Court upheld the constitutionality of the
statute against a charge of vagueness. Relying on
Doe v. General Hospital of the District of Columbia
313 F. Supp. 1170 (D.D.C. 1970) the Court held that
properly construed, the word health should be read
.to include mental health and that the statute permits
abortions for mental health reasons whether or not
the patient has had a previous history of defects.

Coe v. District of Columbia General Hospital, Civ.

No. 1447-71 (D.D.C. June 5, 1972): Requirement

that married woman must receive consent of her

husband before abortion will be performed declared
unconstitutional. Such a requirement was held to
deprive poor married women of their right to receive
needed medical care, to control their own bodies and

to choose whether to bear the greater risks of pregnancy
and child birth or the lesser risks of a therapeutic
abortion,

In re Guardianship of Boe, 322 F. Supp. 872 (D.D.C.
1971): 18 year old in the District of Columbia,
alone, has power over her person and may consent

to any form of medical treatment inciudlng thera-
peutic abortion.
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FLORIDA |
. . (Through April 11, 1972, Legislative Service Pamphlet #6)

Ch. 72-196 [1972] Fla. Laws 380-382:

Be It Inacted by the Legistubure of the State of Floridu:
Seotien 1. Definitions :
As usedd In this net unless the conlext eleavly requives otherwise:

(1) “Physleinn” as used In thiv net means a doctor of medicine or oxteos
‘pathic medicine Heepsed by the state under chapter 458 or 459, Filorlda -
Htatutes, or a physician practiclng medicine or osteopathy in the employ,
ol the United States or this state,

(2) “Approved fnellity” means a hosplind leenned hy the state and ne-
credited by the Joint commlusion on acereditatlon of howpitals or approved.
by the Amerlean osteopnthic hosplial axdoclation or n medical faetlity H-.
cennedd by the divislon of health pursunnt to rules and regulations adapted
for ihat purpose, provided such rales and regulntions shall require regulne
evaluation and review procedures, . ‘

Sectlon 2. Termination of pregnancy

It shiall be unlawful to terminate the preghancy of n human being unléus
the pregnancy Is terminated In an approved facility by a physician who
certifles in writing that: :

(1) To a remssonnble degree of medical certainty the continuagion of the
pregnancy would substantlally tmpalr the life or health of the female; or

2} Thero in substantinl eink b the contlnuation of tie proguuney wonlit
result In the birth of n ehild with a serious physleal or mental defeet; or

1) There Ja reasonadide enuse to, holleve that t}le preguancy rosulicd froi‘u
rape or incest, ‘ ‘

Section 3, Written requosts roguired

One of the following shall be .nlltﬂlll(l:d by tite physlcian prior to ter-
minating o pregnuney:

(1) The written roguest of the iu-e-gnsmt. woman and the written conscnts
of her husbiowd, 1f she s marvied, wnless the husband i voluntarily llvlng
apart from the wife, or :

(2} 1f the pregnant wowman is under clghteen (18) yoeurs of age and unmar-
ried, in addition to her wrltten request, the written conaent of & prrent, ¢us-
todinng, or legal gusiedian mist be obtalned, or L

3) Notwithstanding subscctions “{3) and (2} of this keetion, oo physician

Tmay terminate pregoaney provided he hins obtalued at loast one {1) cor-
rolarallve micdienl opinion attesting to the medienl neceasity for (‘Illt'l'gi}]l(.‘,\f‘
medienl procedures and that (o ‘4 reasonable degree of anedieal cortalnty
the coutinuntion of the preguancy would thveaten the life of the pregunit
wonln, :

Soction 4. Reporting proceduro

(1} The director of nuy wedical fueillty n wlileh a pregnaney I8 ter-
auinated pursunnd. to this set shinll mdniain a record of saueh proecedures,
© Buch record shall nelude the date the procedure witk pecformid, the reson
© for spme and the period of gesiation at the time the procedure wins pers
Cformed. A copy of sl record shall be filed with the department of health,
amd  rehabititntive seevices, which sldl be responsilie for keeping such
» » records b o eentral place from which statistiond data and annlysin eun boe made,

(2) Becords maintalned by an approved facllity pursunant to thiz net shall
e prividoged Wnforantion and deitned to. be o confidential vecord and shall
not ixy revenied exeept when ordered Lo do 80 by n court of compilont Juris. -
. e ) diction In n elvil or eriminal proceeding,
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Seclion 5. Right of rofusal

Notabug n thds uet shadl vequire any hospital or iny porsop to plxgrtkrl-
pate in the termbnton of ) pregnaney nor shall any hospital or any per-
Mo e Halle for such refusnl. No porsonr who I8 a wembor of or assocl-
ated with the staff of u hospltal nov any employee of a lioupltal or ‘pliysi-
chuin in which or by whoin the teeminntion of o preguaney has een s
thorlzed or peeformed, win whall winle an objoctlon te such procedure on
' . ) “wmoral or eeliglous growmis, shall bhe requlred to participnte In the proce-
53'3 dure which will result In the termination of preguasicy. The refusal of
& any such person or employee [to purticipute shall not form the basis for
any discipitanry or other rocrhnlnn;nry wetion agalnsg such person, o

Soctlon 6. Penaltles . .
(1) Any person who performs or pacticlpites in the tern_llnntlnn‘ of n -
megnancy in vioelation of the requlvements dn wectlon 2 of this act, which
docs nol vesult In the death of the womnn, shall be gullty of a felony of
the third degeee, punishable an provided in sectlons TI5.082, 775083 . or
TT6.084, Workdn Statutes. : "
(2) Any person who peeforis or particlpntes in the termdnntion .of a
[ preguancy in violation of the requircmeonts in acetion 2 of {his act, which
© Temalin i the death of the womnn slali.be gullty of o folony of the sveond
degree, punishinblo ar provided in wectlons TT5.082, 776,083 or T75.084, IMlorida

Htatules,

S : (B Any person whio violates any provislon of sectiona- 3 or 4 of this nct
T . . shall be puilty of a mlsdemeanor of the first degree punishable as provided
' in sections 776,082 or 776,083, Florida Slatutes. - .o

' 'Soctlon 7. :
. The provislons of this aet xhull not apply to the performance of 4 proce-

dure which terminnten a bregnancey in order to deliver a live child.
Seetlon 8 Pueagraph (i) of subsection (1} of section 458,1201, Florida .
Htntutes, s amendod 1o read: o
458.1200  Denlal, susponsion, revocation of iiconse; disciplinary powers
(1 i) Yroceorhug, aiding or abetting in the procuring of an unlawtul ter-
mlnation of preguancey : . o
Bection 0, Hections TR2.10 g 707.61, Florlda Statutes, un amended - hy
chapter 71-130, Laws of Morida, are hereby ropealed. '
Seetlon 10, If any seetion, subsection, Rentence; cluuse 6r pmvislnﬂ of
this act, or the application thercof to any person or clrcumstance js ield In-
valld, the invalidity shall not.uffect otheér provisions or portions thercof or'
applicatlons of the net which can be glven effect without the invalid provi-
alon or portlon thercof or applieation, and to this end the provislona or por-
tions of this act nre severable, L
) Svcﬂon 11 This act shall take effect lmmediately 'upon becoming a law,
Approved by the Governor April 12, 1072, ' o
Flled In Offlce Sccretary of State April 13, 1072,
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Florida cont'd

Recent cases - State v, Barquet 262 S0, 2d 431 (Sup. Ct. Fla. 1972):
- Florida Supreme, Court declared pre—1972 abortlon
latr unconstltutlonally vague,

b e s e TR

P

State. v. Wheeler No. 1400 (Felony Court of Records,

- appeal filed Nov. ,1971), renumbered 41 708:
Defendant convicted ‘of abortion manslaughter under
pre-1972.abortion statute and sentenced to two vears
probation with the. conditlon of qlther marriage or
return to parental ‘home, motlon for summary reversal
. filed April 21, l972 Seée. Women's nghts Law -
Regorter No, 2 Spring 1972 at 52, Reversed,

,,f Wheeler v. State, 263.S0,. 2d 232 (Sup. Ct. Fla.,

1972) and remanded for proceedings consistent
. w;t_éState v. Barquet, supra, -

:{'¢,t .

T AT s

' Walsingham v. State, 250 So. 2d 857 (Sup. Ct. Fla.
1971): Trial Court conviction for conspiracy to
conmit abortion reversed for the fact that trial
court provided prejudlcial and mlsleadlng defini-
tlon of abortlon._w

v

‘ | RN vt
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_ GEORGIA

_ (Criminal Code of Georgia through Regular Session, 1971)

;i ‘ Ga. Code Ann. §§26-1201t0-1203 (Criminal Code, 1971 Rev.) -

26-1201. Criminal abortion.—Except as otherwise provided in scction
‘ .. 26-1202, a person commits criminal abortion when hic administers any
o ’ medicine, drug or other substance whatever to any woman or whcn he
uscs any instrument or other .means whatever upon any woman with
mtcnt to producc a nmcarrmge or 1boruon.

(Acts 1968, pp. 1249, 1277.)

. 26-1202, Exception.—(a) Scction 26-1201 shall not apply to an. abor-
T . . tmn performed by a physician duly licensed to practice medigine and

' " surgery pursuant to Chapter 84.9 or 84-12 of the Code of Georgia of

© 1933, as amended, based upcm his bcﬂ clinical 3udgmcnt that an abornon

is necessary | because!

{(n A continuation of lhc pregnancy Wf)llld endanger the life of the

pregnant woman or would scnously and’ pcrnnnently injure hcr hc'\lth,
or

o {(2) The fetus wnuld very, l;kcly be born w:th a p;ra.vc. permanent, and
|rrcmcdnl>lc mental or physical defect; or . ,

‘ (3) The pregnancy resutted from forcible or st:uutory rape, '

. O o (15) No abortion is authorized or shall he performed under tlm scctinn

unless cach of the following'conditions is met:

:;':A{&ﬂ-. R T O

(1) The pregnant woman requesting the abortion certifies in writing
“under oath and subject to the.penaltics of false swearing to the phyﬂucmn
who proposes to perform the abortion that she is a bona fide leg‘tl resi-
dent of the State of Georgia. :

k. (2) The physician certifies that tie hehcvcs the woman is a i)nm fide
: " resident of this State and that he has no mformat:on which should iead
him to believe otherwise, ©

(3) Such physician's judgmeit is reduced to writing and concurrc(l
in by at least twp other physicians duly licensed to practice medicine and
surgery pursuant to’ Chaptcr 84-9 of the Codc of Georgia of 1933, as

.t

}.]




. . ‘ CR$~39

- - Georgia cont'd

amended, who certily in wnlmg that based upon t[lelr separate pcrsonnl
medical' examinations of the pregnant woman, the abortion is, in their
“indgment; ncccsv.ary bccnubc of one or more of the reasons emlmcralcd
above,
" (4) Such ahnrltnn is pcrfnrmcd in a hospital licensed by the, qntc
Board of Health and '1ccrcd|tc(l by lhc Joiny Commmsmn on Accrcd:ta-
-tion of Hospitals, ! .

“{3) The performance of’ thc abortion has been approved in advance

by a committee of the medical staff of the hospital in which the opera-

; : T4, tion is to be performed. This committee must be one established and

maintained in accordance with the standards promulgated by the Joint

Commission on the Accreditation of liospitals, and its approval must be

by a majority vole of a membership of not less than three members of

the hospital's staff; the physician proposing to perform the operation
may not be counted as a member of the committee for this purposc.

(0) If the proposed abortion is considered neccessary because the
woman has been raped, the woman makes a writlen statement under
~oath, and subject to the penalties of false swearing, of the date, time
.- . and place of the rape and the name of the rapist, if known. Ti1crc must
: ~ be attached to this statement a certified copy of any report of the rape
made by any law enforcement officer or agency and a statement by the
solicitor general of the judicial circuit where the rape occurred or
allegedly occurred that, according to his best information, thcrc ia
probable cause to believe that the rape did occur.

(7) Sueh written opinions, statements, certificates, and concurrences
are maintained in the permanent files of such hospital and are available
at all reasonable times to the solicitor general of the judicial clrcult in

" which the hospital is located.

(8) A copy of such written opinions, statements, certificates, and con-
currences is filed with the Director of the State Department of Public
Health within 10 days after such operatlon is _performed.

(9) All written opinions, statements, certificates, and concurrences
filed and maintained pursuant to paragraphs (7) and (8) of this sub-
section shall be confidential records and shall not be made available for
public inspection at any time.

(¢) Any solicitor general of the judicial circuit in which an abortion

is to be performed under this section, or any person who would’ be a

relative of the child within the, second degree of consanguinity, may

petition the superior court of the county in which the abortion is to be

. . o performed for a declaratory judgment whether the performance of such
abortion would violatc any constitutional or other legal rights of the
fetus, Such solicitor general may also petition such court for the purpose
of taking issue with compliance with the requirements of this section.
" The physician ‘who proposes to perform the abortion and the pregnant
N ' _ - woman shall be respondents, The petition shall be heard expeditiously
o ‘and if the court adjudges that such abortion would violate thc con-
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Georgia cont'd i

D RN

stitutional or other legal rights of the fetus, the court shall so declare
and shall restrain the physician from performing the abortion,
(d) Tf an abortion is performed in compliance with this section, the
death of the fetus shall not give rise to any claim for wrongeful death.
(¢} Nothing in this section shall require a hospital to admit any
Cpatient ader the provisions hcfcnf‘ﬁu'ihv‘purpnﬁc of pvfﬁnwning an
" abortion, nor shall any hospital be required 1o appoint a eommittee such
as contemplated under subsection (1) (3). A physician, or: any other .
person who is a membér of or assnciated with the staff Q‘f_n"lmslnlu-l. or
any cmployee of a hospital in which an abortion hﬁs heen authorized,
who shall state in writing an ohjection 1o such abortion on n‘mrnl or -
" religious grounds shall net be 'réquired to participate in the medical pro-
cedures which: will result in the abortion, and the refusal of any such
person to participate therein shall not form the basis of any clain1'[nr
“damages on agcount of such refusal or for any disciplinary Of fecrimina-
tary action against such person.. - :

(Acts 1963, pp. 1249, 1277.)

26-1203. Punishment.—A person convicted of criminal abortion shall
' _be punished by imprisonment for not less than one nor more than 10

. years. o :
(Acts 1968, pp. 1249, 1280.)

i

Note:. It should be noted ‘that Sections 26-9920a through
cow 0 26-9925a of the Gegrgia ‘Criminal Code are sub-
stantially $imilar to the provisions set forth
_— wtr v above., Tt-is not perfectlye¢lear” which. statutes
3 are to be cénsulted for authority. See Editorial
4 Note, Criminal Code of Géorgia, 1971 Revision, p. 198

Recent cases - Doe v. Bolton,: 319 F. Supp. 1048‘(N.D.‘-G’a'.l'. 1970)
(per curiam), jurisdiction- postponed 402 U.S. 941

(1971), argued, December 13, 1971 40 U.5.L.W. 3300
(U.S. December 28, 1971) restored to calendar for

E . : reargument, 40'U.S.L.W. 3617 (U.S. June 26,71972)

ki : (No. 971, 1970 Term; renumbered No. 70-40, 1971 Term):

4 e A three-judge federal court held the Georgia Statute

; : - unconstitutional with respect .to limitations on the ’

grounds for abortion, but upheld the Statute's
- . . procedural requirements and -limitations as. to where
abortions may be performed. o E
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| HAWAII | |
(Through Regular Session, 1971, Adjourned April 16, 1.9,71)'

Act 1, [1970] Hawaii Laws 1; o e, ‘
ACT 1 ‘ _
' A Bill for an Act Relating to Abortion and Amending Chapter 76'8‘,_ ‘I*_iq%ai:; Re- .
‘ vised Statutes. - S f.f: o r ) n ,'.f.zs‘j‘:'
. Be It Enatied :by':tpe'Lcéisfa:tyrc of the State of _H:iwaii:- e L
' SECTION 1. Chapter 768, Hawaii Revised Statutes, is amendeg by re-. .

pealing sections 768-6 and 768-7, . C ‘
SECTION.2. The Hawaii Revised Statutes is hereby amended by adding
a new section (o read as follows: o - o ‘ .

L I A

“Section « Intentional (ermination of pregnancy; p_c_uallics; rcfus_gl to
perform, ‘ ‘

(a) No abortion shall be performed in this State unless; L
(1) Such abortion is performed by a licensed physician or surgeon, or by

a licensed osteopathic p}}ysician and surgeon; and

(2) Such abortion is performed in a haspital licensed by the-department
of health or operated by the federal government or an agency thercof;
and RS ‘

{3) The woman upon whom such abortion is 10 be performed is domi-
ciled in this State or has been-physically present in this State for at
least ninety days immediately preceding such abortion. The affidavit
of such a woman shali be prima facie evidence of compliance with
this requirement. ‘ o

(b) Abortion shall mean an operation to ihtentionally terminate the preg-
nancy of a non-viable fetus. The termination of a pregnancy of a viable fetus is
notincluded in this Act. :

() Any person who knowingly violates this section shall be fined qgot
more than $1,000 or imprisoned not more than five years, or both. '

{d) Nothing in this section shail require any hospital or any person to
participate in such abortion nor shall any hospital or any person be liable for
such refusal.” B

SECTION 3. If any provision or portion thereof of this Act, or the appli-
cation thereof to any person or circumstance is held invalid, the invalidity does
not affect other provisions or portions thereof or applications of the Act which
can be given effect without the invalid provision or portion thereof or applica-

tion, and to this end the provisions Of portions thereof of this Act are"scvcrable.

SECTION 4. This Act shall take effect upon its approval,

(This Act became law on March 11, 1970 without th

to State Constitution, Arlicie 111, Section 17, ¢ Governor's signature pursuant

Recent cases - Nome'
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, IDAHO |
(Through 1971‘Regu1ar and First Extraordinary Sessions)

Idaho Code 513-'1505, (effective January 1, 1972) (Supp, 1971)‘_‘” ‘

18-1505.  Abortion ~ Procurement of. — Every person wha provides,
- supplies or administers Lo, any pregnant waman, or progures any such
woman to take any medicing or. drug, or substance, or uses or employs
3 any instrument or other means whatever, with intent thereby to procure
the miscarriage of such woman, unless the same ig neccssary to preserve
her life, is punishable by imprisonment in the state prison not less than -
two (2) nor more than five (5) years. [Cr. & P. 1864, £42; R. 8., R. C.,
& C. L., §6794;C. 8., § 8281;1.C, A., § 17-1810.] o '

Recent cases - None

Ve ee a t
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ILLINOIS
(Through the 77th General Assmbly, Regular Sessmn, Act 77~
1844, 1972, Leglslatlve Service Pamphlet #1) ;

I1l. Rev. Stat. Ch. 38, §23~1 (1970)

§ 23-1. Abortion o L
“(a) A person commits aboruon wllen hc uses any insirument, medi-
cine, drug or -other substance whatever, with the intent to procure a7
miscarriage of any woman. It shall not be necessary in order to com- "
_mit abortion that such woman be pregnant or, if pregnant, that a mis- -
carriage be in fact accomplished. ‘A person convicted of abortion shall . "
be imprisoned in the penitentiary from one to 10 years, . - o
(b) It shall be an affirmative defense to abortion that the abortion .~
was performed by a physician licensed to practice medicine and sur«
gery in all its branches and in a licensed hospital or other licensed
medical facility because necessary for the preservation of the woman's
. life,
. Laws 19061, p. 1983, § 23~1, cff. Jan. 1, 1962,

Recent cases - People v. Anast, No. 69-3429 (Iil. Cir. Ct. Cook
- Cnty., July 29, 1970) Decision of frial judge '
holding Illinecis anti-abortion statute unconsti-
tutionally vague and in violation of a woman's
right to privacy. The Court also held that the
indictment failed to state the crime of “solici-
tation" in alleging only that the defendant en-
couraged women to procure abortions. See appellant's
‘Supplementary Appendix To Brief For Appellants:
Legal , Medical, and Socidl Science Materials -

. Regarding Abortion Law Restrictions in regard to
Roe v. Wade, in the Supreme Court of the United
States, No. 70-18, 1971 Term.

Doe v. Scott, 321 F. Supp 1385 (N.D. I1l. 1971) a appeais
docketed sub noms. Hanrahan v. Doe and Heffernan v.

Doe, 39 U.5.L.W. 3438 (U.S. March 29, 1971) (Nos. 1522,
1523 1970 Term; renumbered Nos. 70-105, 70-106 1971
Term) Three judge federal court held Ill1n01s abortion
_statute unconstitutional on the grounds of vagueness

and invasion of privacy
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: ~ /INDIANA _ .

(Through February 18, 1972,'197210ummu;ative Pocket Supplement)

ai : Ind, Ann. Stat. §10-165 (Indiana Code §35-1-58-1)(1956):
10-105 [2435]. Atlempt o pmocure miscsnrriauc.—WhocVér,. pre-

: * -+ scribes or administers to any!pregnant woman, or to-any woman: whom'
he supposes to be pregnant, any drug, medicine or substance whatever,

e with intent théreby to procure Lthe miscarriage of such woman, or, with
' like intent, uses or suggests, directs or advises the use of ‘any.instru-

f_ -~ ment or means whatever, unless such miscarriagé is necessary to pre-
A ) scrve her life, ‘shall, on conviction, if the woman thiscarrics, or dies
g : in conscquence thercof, be fined mot less than.one hundred :dollars

{$100] nor more than one Lthousand dollars [$3,000], and be imprisoncd
. in the siate prison not less than three {3] years nor more than fourteen
[14] years. | [Acts 1906, ch.|169, § 507, p. b84.]

Recent cases - None . A N
" *
: ;
v \'
Ll
!
e,
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. ‘ . IowaA -
i ) (Through 64th General Assembly, Second Regular Session, Adjourned
; March 24, 1972, Legislative Service Pamphlet #3)

Towa Code §701.1 (1950) N - .

7011  Administration. of drigs—use of instruments’ .
If any person, with intent Lo produce the miscarriage of any woman,
willfully administer to her any drug pr substince whatever, or, with
such intent, tise any instrument or other means whatever, uniess
such miscarriage shall.be necessary to-save her life,-he shall be im-
_prisoned in the penitentiary for 4 term not éxceeding five years, and
be fined in & sum not exceeding one thotisand dollars, - i

- Histery and Source. of Law

_ Derivation: R “ o L
-+ Cades 1939, 1035, 1031,:192% 1024, § " Revislon 1RG0, § 4221,

12073, ‘ Acts 1818 (7 G.A) eh. 78, § 1.
Code Supp.1915, § 4760. = - Irior to amendment in 1015, the of-
Acts 1915 (30 G.A) ch. 45, L " fopse doserifod hy this section consist- .
Code 1807, § 4750, - ‘ . el of anattempt to produce the mlse.
McClain's Codp IR88, § KIG% .- » “oenrringe - of ' any ““pregnant” woman,
Acts IRS2 (10 G.A) ch, 10. < The amendment gtruck out the word,

Code 1873, § 3804, CE e T ehremmant

) |

t -
! -,

.

Recent cases -~ State v. Abodeely, 179 N.W, 2d 347 (Sup. Ct. Towa,
./3,1970) ,appeal dismissed and cert. denied, 402 U,S.
.~ 936 (1971): Phrase in abortion statute prohibiting
‘the producing of miscarriage "unless the same is
' necessary to preserve her life" is not unconstitu-
tionally vague or uncertain; defendant was fully
appraised of his rights before pleading guilty.

P
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KANSAS
(Through 1971 Session Laws)

 Kan, Stat. Ann. §§65-443 =~ 65-445; 21°3407 (Supp. 1970)

Ghe143. Termination of human preg-

nancy; performance or participation in medi-
“cal procedures not required, No person shall *
be required té perform”or participate in
“medical procedures, which result in the termi-
-nation olJ

person to perform or participate in those

a pregnancy, and the refusal of any

medical procedures shali not he 'a basis for

- civil liability to any person, [L., 1969, ch. 182, -

§ 1; July 1, 1970.] .

G5-1.1.4. Same; performance in hospital;
refusal to permit; adoption of criterin and
procedures; conditions; emergency. No hos-
sital, hospital administentor  or  governing
hoard shnh be required-to permit the termi-

nation of human prepgnancies within its insti-

tution and the refusal to {wrmit such proce-
dures shall nat be grounds for civil liahility

“to any person. A hospital may establish cri-

teria and procedures vinder which pregnancics
mav bhe terminated within ifs institution, in
addition to those which may be preseribed by
Heensing, regulating or accrediting agencices:
Provided, No pregnancy shall be purposely
terminated wntil the opinions of three (3)
duly licenscd physicians attesting to the ne-
cessity of such termination have been recorded
in writing in the permanent records of the
hospital, except in an emergency as defined
in scction 21-3407 {2) (h) aof the Kansas
criminal code. [L. 1969, ch. 182, §2; July 1,

11970.] '

G3-445. Same; records; annual report to
state board. Lvery hospita]l shall keep writy
ten records of all pregnancics whicl are law-
fully terminated within snch hospital and shall
anpually submit a written report thercon to
the state hoard of licalth in the manner and
form prescribed by said hoard.  Such repost
shall include the nimber of pregnancies termi-
nated within such, hospital during saigl period
of time and such other information as may be

" required by (he state hoard of health, but said

report shall not include the names of the per--
sons whose pregnancies were so terminatocd.
(L. 1960, ch. 182, § 3; July 1,1970.)
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21-3407. Criminal abortion. (1) Crimi-
nal nhovtion is the purposciul and unjustifiable
termination of the pregnancy of any female

- other than by a live birth. :

{2) A person licensed to practice medicine
‘and surgery is justified in terminating a Prcg-
‘nancy it he believes there is substantial risk
‘that a ‘continuance of the pregnancy would
impair the physical or mental health of the

< mother or that the ehild wonld be born with
physical or mental defect, or that the prog-
nancy resulted from rape, incest, or other
[elontons hﬂmcnnmn:nnh(ﬁﬂnw: :
{(a) Three persons licensed Lo practice med-
~jeine and surgery, one of whom may be the
person performing the abortion, hnve certificd
in writing their belief in the justifying cireum-.
. ‘stances, and have filed such eerlificale prior
w .. . to the abortion in the hospital licensed by the
\ ' state board of health ang\ accredited by the .
" joint commission on accreditation of hospitals
~ where it is to be performed, or in such other
. place as may be ddsignated by law: or
- ‘ (h) An cmergency exists which requires
: \ that such abortion hie performed immediately
in order Lo jweserve the life of the mother.
{3) For the pugpose of this scelion preg-
- ' + nancy means that condition of a female {rom S
the dale-of .conception<to the hirth of her
child, . , :
. : (4) Tor the purpose of subseclion ;2) of L
: this section all illicit intercourse with a female
under the age of sixteen (18) years shall he
- deemed felonions. ”
{5) Criminal abortion is a class D felony, .
{L. 1969, ch. 180, § 21-3407; July 1, 1970.] Jou

»

Recent cases = State v. Jamieson, 206 Kan. 491, 480 P. 24 87 (1971):

N Supreme Court of Kansas discharged defendant from
lower court conviction for abortion for failure of
information to negative exception of abortion statute,
Constitutionality issue ralsed but not reached.

State v. Darling, 208 Kan. 469, 493 P, 2d 216 (1972):
Supreme Court of Kansas affirmed lower court conviction
~ of abortionist. ‘ ‘

Poe v. Menghini, 339 F. Supp. 986 (D. Kan. 1972): Three-
judge district court held that provisions of Kansas
" . abortion statutes requiring certification of circum-
. . ' stances justifying abortion by three physicians and
limiting performance.of procedure to state licensed
hospitals accredited by Joint Commission on Accredation
of Hospitals are viclative of due process and equal
protection but objectionable provisions may be severed

. . ) j from statutes without perverting ultimate purpose of allowing |
therapeutic abortions under certain specified circumstances.
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KENTUCKY
; (Through Regular Session of the 1972 General Assembly, AdJOurned
o 4 March 17, 1972)

od

Ky. Rev. Stat. §436(ozo (1969): 37 .

& - : 436.020 '(1210a-1; 1219n~2 1219n—4].Aborﬂon or o
i mlscarx'iage. L i

(1) Anv prrsnn who proucnbea or adminirters Lo any
pregnant woman of to any Womnn. wham he haa renson
1o lhielieve pregnant, at-any time ‘during the peried of
gestation, any drug, medieine or niler sihalnnee, or
usea any insirument or other meana, with the intent
te proenre the misearringe of that womnan, unless tho
misearringe is neesssary to preserve her life, ahall he
fined not tess than five hundred dollars nor more than
one thansand dollavs, and confined in the penitentinry
for not less than one nor more than Len years.

(2Y Tf, by reason of any of tho acts dracrvihed in
subasetion {{1) of thia scetion, the ‘misearringe of the
wpman is procured and ghe does misearry, causing tho
death af the unborn child, svhoether helore or after
quickening time, the person violating the pravisions of
suhseetion (1) of this secetion shall be confined in the
penitentinry for not less than two nor more than
twentv.one yenes,

{% Tn any prosocution under rubsection (1).or (2)
of this sectian, or nnder ICRE 415,040, the consent of
the woman to the performance of the opcratinn or the-
administering of the drug, medicine or other substance
ghall he no defense, and she shall be a competent wit-
ness in the prosecution, For the purpose of testifying
she shall not he considered an aceomplice.

Recent cases - Crossen V. Breckenrldge, 446 F. 2d.833 (6th Cir.
1971): . Court of Appeals reverged district courts
di%misbal of challenge ro, Kentucky Abortion Statute,
ruling that physmclana,mlnlsters, and pregnant
women had standing and remanded for convening of
three-judge court. Lower court dismissal as to
non-pregnant women plaintiffs was :affirmed.

Crogssen v. Attorney‘General of The Commonwealth of
_ Kentucky, Neo. 2143 (E.D. Ky. May 19, 1972) .appeal
case v e . docketed 41 U.S.L.W. 3102:(U.S. &ugust 29, 1972) (No.
e "72~256): Abortion statute upheld agalnst clalm
that it was unconstitutional. -
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LOUISTANA -
(Through January 1, 1972)

La. Rev. Stat. §14:87 (Supp.ng?ZI

§ 87. Adertion o
Abortion §s the performance of any of the followlng acts, with the intent
of procuring premature dellvery of the embryo or fotus:, .
(1) Admlnistrntlon of any drug, potion, or any other substance to a fe-
. male; or ) s
(2) Use of any instrument or a'ny other means whatsoever on a female,
Whoever commits the erhine of abortlon shall be imprisoncd at hard labor ..

for not less than one nor more than ter years. As amended Acts 1564, No,
107, ‘ : '

3

La. Rev. Stat. §37:1285(6) (1964)

§ 1285, ' Causes for refusal to issue, suspension or revocation’ gt
: certificates , '
The board may refuse to issu;e, suspend, or institute proceedipgs._j_n

any court of competent jurisdiction to revoke any certificate lssqul

under this Part for any of the foliowing causes: :

ek . : 3

(6) Procuring, aiding or abetting in procuring an abortion unless |
done for {he relief of a woman whose life appears in peril after due
consuitation with another licensed physician;! .

¥

AkRw
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Louisiana cont'd

¥ Recent cases - Rosen v. Louisiana State Board of Medical Examiners,
= 318 F. Supp. 1217 (E.D. La. 1970) appeal docketed,

# - 39 U.S.L.W. 3247 (U.S. Nov. 27, 1970)(No. 1010,

1970 Term; renumbered No. 70- 42 1971 Term):
Louisiana was empowered to place value upon prenatal
human life, and such valuation, as manifested by -
its abortion statutes could not be struck dowmn

by Federal Court.

State v. Shirley, 256 La. 665, 237 So. 2d 676 (1970),
cert, denied 401 ‘U.S. 926 (1971), rehearing denied
402 U.S. 925 (1971): Legislative enactment outlaw1ng
abortion is constitutional. -

State v. Pesson, 256 La. 201, 235 So. 2d 568
(1970): This statute is comnstitutiomal.

'State v. Scott, 260 La. 190, 255 So. 2d 736 (1971):
Abortion Statute is not arbitrary, unreasonable, or
vague as to be unconstitutional and is not violative
of rights under Ninth and Fourteenth Amendments of
Federal Constitution on theory that it infringes the
right of a woman to choose whether to bear children.
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MAINE
. (Through first special session of the 105th Legislature, adJourned
‘ March 3, 1972, Legislative Service Pamphlet #1)

Ma. Rev. Stat. Amn. Tit. 17, §31 (1965): _

§ 51. Pennity; atiempts -
Whoever administers to any ‘'woman pregnant with child,
‘whether such child is quick or mot, ‘any medicine, drug qr other
substance, or uses any instrument or gther means, unjess the o
same was done as necessary for the preservation of the mother’s
life, shall be punished, if done with intent to destroy guch child
and thereby it was destroyed before birth, by a fine of not more
than $1,000 and by imprisonment for not more than 5 years; but
if done with intent o procure the miscarriage of such woman,
by a fine of not more than $1,000 and by imprisonment for less
than one year, and any person consenting and aiding or assisting
shall be liable to like punishment. '
R.S.1954, ¢. 134, § 9. : i

Recent cases - None
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MARYLAND !
(Through "Synopsis of Laws — Regular Session 1972")

Md. Ann. Code Art. 43, §6137,-138; 139 (1971)

§ 137. Conditions under which termination of pregnancy periﬂitted;
records and reports. S

(a} No person shall terminate or attempt to terminate or aSSigt in the
termination or attempt at termination of a human pregnancy otherwise .
than by birth, except that a physician licensed by the State -of Mary-
land may terminate 'a human pregnancy or aid or assist or attempt a ter-
mination of a human pregnancy if said termination takes place in a hos-
pital accredited by the joint commisgsion for accreditation of hospitals and
licensed by the State Board of Health and Mental Hygiene and if one or
more of the following conditions exist: o

(1) Continuation of the pregnuncy is likely to result in the death of
the mother; _ .

(2) There is a substantin] risk that continuation of the pregnancy
would gravely impair the physical or mental health of the mother;,

(3) There is substantial risk of the birth of the child with grave and
permanent physical deformity or mental retardation;

(4) The pregnancy resulted {rom a rape commitied as a result of force
or bodily harm or threat of force or bodily harm and the State’s Attor-
ney of Baltimore City or the county in which the rape occurred has in-
formed the hospital abortion review authority in writing over his signa-
ture that there is probable cause to believe that the alleged rape did occur.

(b) In no event shall any physician terminate or attempt to terminate
or assist in the termination or ailempt at termination of a human preg-
nancy otherwise (han by birth unless all of the following conditions exist:

(1) Not more than twenty-six weeks of gestation have passed (except

in the case of a termination pursuant to subsection (a) (1) or \ﬁihere the
fetus is dead) ; and

.. (2) Authorizalion therefor has been granted in writing by a hospital

abortion review authorily appointed by the hospital.

(¢) The hospital abortion rc}«riew authority shall keep written records
of al} requests for authorization and. its action thereon. An anntal report
of the therapeutic abortions performed in Maryland shall be made by the
dircctor of the hospital and its governing board. Such reports shall include
the number of requests, authorizations and performances, the grounds
upon which such authorizaticns were granted, and the procedures em-
ployed to causc the abortions and such reports shall be forwarded to the
joint commission on accreditution of hospitals and the State Board of
Health and Mental Hygiene for the purpose of insuring that adequate and
proper procedures are being followed in accredited hospitals. Such infor- -
mation, which is not subject to the phygician-patient privilege, may be
made available to the public. Said reports shall not include the names of

the patients aborted. (1968, ch. 470, § 2; 1970, ch, 736.) -
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Maryland cont'qd

§ 138. Refusal to perform or'participate in or submlt to abortmn,
refusal of hospltal to perxmt.‘ < L

(a) No peraon shall be requxred to- perform or partm;pate in medical
] _ _ procedures which result in the termination of pregnancy; and the refusal
d ‘ . . of any person to perform or participate in thege: medical procedures shall
] -not. be a basis for civil liability to any person nor a basis for any disci-
plinary or any other recnmmatory action agamst him.

(b) No hospital, hospital dlrectoy or govermng ‘board shall be requzred
to permit the termination of human pregnancies within its institution and
the refusal to perm:t such procedures shall not be grounds for civi] lia-

bility to any person nor a basis for any dlsc;phnary or other recnmmatnry
action against it by the State or any person. |

{e) The refusal of any person, to submlt to an abort;on or to gwe con-

- qent tlmrefor shall not be groundq for loss of any privileges or immunities
. to which such -person’ would otherwise be entitled nor shall submission

B . to an abortion or the granting of consent therefor be a condition precedent
: to the reeexpt of nny pubhc beneﬁts (1968 ch. 470 § 2; 1970, ch. 736.)

.

§ 130. Unlawful acts.

(&) A person is guilty of a misdemeanor if he

{1) Sells or gives, or causes to be sold or given, any drug, medlcme,
preparation, instrument, or device for the purpose of causing, inducing,
or oblaining a termination of human pregnancy other than by a licensed
physician in & hospital nccredited by the joint commission for accredila-
tion of hoapitals and licensed hy the Stiate Bom'd of llealth and Mental
Hyypicene; or

(2) Gives advice, eounsel, or, mformnllon for the purpose of cnusimz,
indueing, or oblnining o tcrmmatmn of human pregnancy other thnn by
such physician in such a hospital i or

(3) Knowingly nssials or causes-by any means whatqocver the obtain-
ing or performing of a termination of humnn pregnancy other than by
such physician in such a hospital.

(b) Any person who violates any provnmon of this acction, upon con-
viction, is subject to a fine of not _morfe than five thousand doilars for cach
offense, or to imprisonment for not more than three years, or both such

L e T S s

_a;q fine and imprisonment. The penalties in this section are in addition to and
‘not in substitution for any other penalty or penalties applicable to partic-
\‘TTE':;:‘ _ ular classes of persons under other laws of this State {1968, ch. 470 § 2'

1970, ch. 738.)
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Maryland cont'd

; Recent cases - Lashley v. Maryland 10 Md 2 App Rpts. 136, 268 A.
X ! 2d 502 (Md. Ct. Sp. App. 1970), cert. denied 402

g : .. U.S. 991 (1971): The Court dismissed defendants

appeal from a decision of the Maryland Court of

, Special Appeals affirming a conviction, under pre-
g repeal statute, of non-physicians, and holding

b/  that defendant didn't have standing to contest

J . -  the Statute's constitutlonality.

-H% ‘ '+ Yuitch v. Maryland, 10 Md. App. Rpts. 389, 1271 A. 2d 371
q _ e “ (Md. Ct. Sp. App. 1971) cert. denied 404 U, S, 868 -
o ' (1971) The Court declined to review a decision
"of the Maryland Court of Special Appeals denying
: relief on ground that physicians failed to preserve
“ - ~ constitutlonal ‘issues for appellate ‘review. "

o 4 Vuitch N, Hardy, C1v11 No. 71- 1129-Y (D. Md June
22, 1972): MHospitalization requirement of abortlon
statutes, art. 43, §139, unconstitutional as placing
unnecessary burdens on fundamental. personal rlght
to seek an abortion

b

f Sl e e
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. MASSACHUSETTS
(Through June 30, 1972, Legislative Service Pamphlet #3) L

v
.

Mass. Gen. Laws Ann. Ch. 272. §19 (1970)

§ 19. Procuring miscarriago . ‘

Whocver, with intent Lo procure the miscarriage of a woman, un- .
lawiully administers 1o her, or advises or prescribes for her, or causes -«
any poison, drug, medicine or other noxious thing to be taken by '
her or, with the like inlent, unlaw{ully uscs any instrument or other s
means whatever, or, with like intent, aids or assists therein, shall, it -
she dies in consequence thereof, be punished by imprisonment in the ..
state prison for not less than five nor more than twenty years; and,
If she does not die in consequence thercof, by imprisonment in the .
state prison for not more than seven years and by & fine of not more ..
than two thousand dollars. _ R

Y.
i

Hislorical Note

Seimdbe2r. b P.8.1882¢.20740. I.T.1002 . 212 § 16.
‘G.81800c 10640, . T

Note: While the statute does not appear to provide any
specific exception to the general prohibition against
abortion, it has been held that a physician:is '
justified in effecting an abortion where he has

- exercised his skill and judgment in the honest
belief that his acts were necessary to save the
woman from great peril to her life or health,
provided that his judgment corresponds with: the
average judgment of the doctors in the community
in which he practices. See Commonwealth v.:Brunelle,
341 Mass. 675, 171 N,E, 2d 850 (19él1;. '

Recent cases = Commonwealth v. Brunelle, 277 N.E. 2d 826, 1972

Mass. Adv. Sh, 131 (1972): Abortion Statute could

be applied to defendant, not a licensed physician,

and he was in no position to assert unconstitutionality
of Statute. : v
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4 | MICHIGAN -

(Through April 27, 1972, Legislative Service Pamphlet #2).

. Mich. Comp. Laws §750.14 (1968) .

750.14 Miscidrriage, ndmi:iixtcrhig witli intent to precuro
See. 14, ADMINISTERING DRUGS, ETC., WITIH INTENT TO PROCURE
MISCARRIAGE—ANY person who shall wilfully admipister to any preg-
_ nant woman any medicine, drug, substance or thing whatever, or shall -
employ any instrument or other means whatever, with intent thereby
to procure tho miscarriage of any such woman, uniless the same shall
have been necessary to preserve the lite of such woman, shall ba guilty g
~ of a felony, and in’ éasc the death df such pregnant woman be thereby
produced, the offense shall be deemed manslaughter.
In any prosc;cution under this section, it shall not be necessary for
the prosccution to prove that no such necessity cxisted... - o

LY ]

; Historical Note
. ) Source: ‘ . P.A.1867, No. 61. ,',
. , P.A.1931, No. 328, § 14, Eff. Sept, 18. C.L.1871, §§ 7543, 7544. o
3 ‘ ‘ How. §§ 9108, 9108,
L Prior Laws: C.L.1897, §% 11503, 11504,
5 R.S.1846, ¢, 153, §§ 34, 35. C.L.1915, §% 15225, 15226,

T . CL1857, § 5744. . | C.L.1929, §§ 16741, 16742,

o Recent cases - State v. Ketchum, (Mich. Dist, Ct., March 30, 1970):

E _ . +* Decision of trial judge holding Michigan anti-abortion
law void for vagueness and in violation of the right
to privacy. ‘See Appellant's Supplementary Appendix
AR to Brief for Appellants: Legal Medical and Social
L ‘ ©  Science Materials Regarding Abortion Law Restrictioms,
e ' in regard to Roe v. Wade in the United States Supreme
Court, No. 70-18, 1971 Term. K

State v. Nixon, No. 9579 (Mich. St. Ct. App., August
23, 1972): A 2-1 decision of the Michigan Court of
Appeals has declared that a licensed physician may
perform abortions in accredited hospitals on women
in their first trimester of pregnancy and not be |
subject to prosecution under the law. -

-
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, MINNESOTA
4 . j (Through March 1, 1972)
Minn., Stat, §617.18 (1964)

617.18 Aborlion, how pumshcd
Every person who, with intent thereby to prodice the mis-

carriage of & woman, unless the same is necessary to preserve
her life, or that of the child with which she is pregnant, shall
(1) prescribe, supply, or administer to a woman, whether
: pregnant or not, or advise or cause her to take any medicine,

fﬁ _ drug, or substance; or ' -
3 : : (2) use, ot cause to be used, any mstrument or other means—-—‘

Shall be guilty of abor tion and punished by :mpr:sonment in .
the state prison for not more than four years orina county ;all
for not more than one year., :

ah mdNw AT e

History nnd Sourco of Law

Dortvatloni: - - oo sl Gen St.1804, § 0545,
£t.1027, § 10170, TenCode § 261,
. GenSt.1023, § 101756, ‘
Prior Laws:

Gen S61913, § 8693, . . o
Rev.Laws 1005, § 4042, ) ) Gen.St.1878, ¢. 04, §§ 10, 17.

'{..nws 1873, ¢. 0,481, 2.

Recent cases - Hodgson v. Minnesota, appeal dismissed and cert.
denied, 402 U.S. 968 {1971): The court dismissed
the appeal of a Minnesota woman physician from a
decision of the Supreme Court of Minnesota deny-

~ing a writ of prohibition to challenge the ‘consti-

tutionality of the abortion statute under whlch
she was 1nd1cted
Doe v. Randall, 314 F. Supp. 32 (D Minn, 1970)
aff'd. sub nom. Hdédgson v. Randall, 402 U.S. 967.

’ i;-—‘s_-g.-:; 2

o
Ly

S

¢

(1971): The Court affirmed a three-judge court's
dismissal of a suit challenging the constitutionality
of the State's Abortlon Law brought by Dr. Hodgson
and her patient. -
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1
o . MISSISSIPPI

i (Through 1971 Legislative Sessions)

Miss. Code Ann. §2223 (Supp. 1971)

t

§ 2223. Abortion or miscarriape. ,

1. Any person wilfully and knowingly cansing, by means of any in-

strument, medicine, drug or other-means whatever, any woman pregnnnt

. with chdd to abort or miscarry, or attempts to procure or produce an
abortion or misearriage shall be guilly of a felony unless the same were
done by a duly licensed, practicing. phymcmn-

{a) where necessary for the preservation of the mother’s life;

(b} where pregnancy was caused by rape,

Said person shall, upon conviction, be imprisoned in the State Peniten-
tiary not less than one (1) year nor more than ten (10) years; provided,
however, if the death of the mother results therefrom, the person
procurmg, eausing or attempting to procure or cause the 111egal abortion
or miscarriage shall be puiity of murder.

2. No act prohibited in paragraph 1 hercof shall be considered exempt
under the provisions of subparagraph (&) thereof unless performed upon
the prior adviee in writing, of two (2) reputable licensed physicians.

3. The license of any phyqncmn or nurse shall be automatlcally re-
voked upon convietion under the provisions of this act.

SOU&%};‘)S Laws, 1068, ch, 358, §1, ¢ from and after passage (npproved June 8,

.

Recent cases - Spears v. Mississippi, 257 So. 2d 876 (Sup. Ct.Miss., 1972)
appeal docketed 41 U,$,L.W. 3028 (U.S. July 11, 1972)

(No. 71-1528): .Conviction under Mississippi .abortion
statute, ’ .
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_ MISSOURT :
(Through 1972 Regular Session, Adjourned May 15, 1972, Legislative )
Service Pamphlet #3) N

i

559,100, Manslaughter—abortion

Any person who, with intent to produce or promote a miscar-
riage or abortion, adviscs, gives, sells or administers to 2 woman
(whether actually pregnant or riot), or who, with such intent,
procures or causes her to take, any drug, medicine or article, or
uses upon her, or advises to or for her the use of, any instrument
or other method or device to produce a miscarriage or abortion
(unless the same is nccessary. to preserve her life or that of an
unbern child, or-if such person is not a duly licensed physician,
'Unlcss the said act has been advised by a duly licensed physician |
to be necessary for such a purpose), shall, in event of the death
of said woman, or any quick child, whereof she may be pregnant,
being thercby occasioned, upon conviction be adjudged guilty of
nmanslaughter, and punished nccordingly: and in case no such
death ensue, such person shall be guilly of the felony of abortion,
and upon conviction be punished by imprisonment in the peniten-

. . tiary not less than three ycars nor more than five years, or by
' imprisonment in jail not exceeding one year, or by fine not ex-
: cceding one thousand dollars, or by both such fine and imprison-
. ‘ ment; and any practitioner of medicine or surgery, upon convic-
) ‘ tion of any such offense, as is above defined, shall be subject to E
’ : have his license or authority to practice his profession as physi- -
cian or surgeon in the state of Missouri revoked by the state
board of medical examiners in its discretion. (R.S.1939, § 4385)
Former Revisions. 1020, § 3001; 1010, § 3200; 1000, § 4456; 1800, § 1825;
1889, § 34G8. . :

r

PP

Recent cases - Rodgers v. Danforth, C.A. No. 18360-2 (W.D. Mo.
September 10, 1970) appeal docketed, 40 U.S.L.W.
3017 (U.S. July 13, 1971) (No. 70-89): Three-judge
federal court dismissed challenge to abortion’laws
under abstention doctrine. -

lu.

1

State v. Mucie, 448 S.W. 2d 879 (Sup. Ct. Mo..1970):

Doctor convicted of manslaughter by abortion did not

seek protection of statute providing exception to

. prohibition of abortions where necessary to preserve

- . ) woman's life and thus could not raise issue that
statute was unconstitutional on appeal. ’
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MONTANA _ :
(Through 1971 Cummulative Pocket Supplement) N

Mont. Rev. Codes Ann. §94-401 (1969)

04-401, (11023) Administering drugs, etc, with intent to produce mis--
carriage. Every person who provides, supplies, or administers to any preg-
nant woman, or procures any such women fo take any medicine, drug, or
substinee, or uses or employs any: instriment or. other means whatever,
witlt inient thereby 1o procure the misearringe of sueh woman, unless the
same is nevessary to preserve her fife, is punishable by imprisonment in tho,
state prison not less than Lwoe nor more than five years, ‘ .

. Ilstory: En, Boe, 41, p. 184, Banunck . S
Hint,y amd, Boc, 42, 270, Qod, Bat, 1871, . _

ra-on, Boc¢. 42, 4th Div, llov, Btal, 1870;
ro-on. S¢¢, 42, 4th Div., Gomp. Stai, 1887,
anid. Boe, 480, Pou. €. 1806} re-on. Bee,
8361, Rov. Q. 1907; re-an. Bec. 11023,
R. 0. M. 1021, Cal, Pen. C. Sec. 274, -

-

Recent cases - None
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NEBRASKA ;
(Through Second Session .of Eighty-Second Legislature, Adjourned
April 5, 1972) SR

28-405. Abortion. defined; penalty. Any physician or ‘other pér-

son who shall willfully administer to any pregnant woman any -

medicine, drug, substance, or thing whatever; .or shall use any

instrument or other means whialever, with intent thercby to pro-
y cure the miscarriage of any such woman, unless the same shall have .
been necessary to prescrve the life of such woman, or shall have -
4 been advised by two .physicians to be necessary for that purpose,

shall be punished by imprisonment in the county jail not more
than one year or by fine not exceeding five hundred dollars, or
by both, S -
~ Source: G.S. p. 727; R.S.1913, § 8585; C.5.1922, § 9548; C.8.1020,
§ 28-405. o - o

-Recent cases - None
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: NEVADA
E (Through Fifty-Sixth Session of Legislature, Adjourned April 26, 1971)

Nev. Rev. Stat. §201.120 (1969)

201.120 Aborion: Dcfinition; pumshmcnl. Every person who, with
intcnt thereby to produce the miscarriage of a woman, unless the same is ..
ncccissary to preserve her life or that of the child whercof she is pregnant, -
shal .
4 1. Prescribe, supply or admmistcr to a woman, whether pregnant or

b not, or advisc or causc her to take any medicine, drug or substance; or";-
2. Use, or cause to be used, any instrument or ‘other means;
shall be guilty of abortion, and punished by imprisonment in the state'.
prison for not less than 1 year nor more than 10 years.

[1911 C&P § 182; RL § 6447 "NCL § 10129]——(NRS A 1967, 475)

i

Recent cases - None




N.H. Rev. Stat. Ann. §§585:12, 585:13 (1955)

CRS-63

NEW HAMPSHIRE
(Through Close of Special Session in 1970)

685:12  Atlemptl io Procure Miscarringe. If any person shall wilfully
administer to a pregnant woman any medicine, drug, substance, or fhing
.whatevcr, or shall use or employ any instrument or means whatever, with
1nt.ent thereby to procure the miscarriage of such woman, he shall l';e'im-
prisoned not more than one year, or fined not more than one thousand
dollars, or both, . ' :

oouncss: 1848, 748:1. €S 227:11. GS 262:11. P8 218:11 PL 392:12. 'RL

5685: 13 Intent io Desiroy Quick Child. If any person shall administer
to a woman pregnant with a quick:child any medicine, drug, or substance
whatever, or shall use or employ any instrument or means whatever, with
intent thercby to destroy the child, unless, by reason of some malformation
or of difficult or protracted labor, it shall have been necessary, to preserve
the life of the woman, or shall have been advised by two physicians to be
necessary for that purpese, he shall be fined not more than one thousand
dollars and imprisoned not more than ten yeara. ’

Souncks: 1R48, 743:2, CS 227:12. - GS 264:12, GL 282;12. IS 278:12. - PL
a92;13. RL 466113, _ . . o

Recent cases - None




i e

CRS~64

NEW JERSEY
(Through June 1, 1972 Leg1slative Service Pamphlet #1)

N.J. Rev. Stat. §2A:87-1 (1969)

2A:87-—1. ‘Cuusing miscarriage; mcrcm;cd penaily if dcnth -
i resulls _ :
"~ Any person who, maliciously or wilhout lawful ]mtlﬁcatlon
with intent to cause or procure the miscarriage of a preghant
- woman, administers or prescribes or advises ar directs her o’
take or swallow any poison, drug, medicine or paxious thing, or
uses any instrument or means whatever, is guilty of a high mis-
demeanor,
If as a consequence the woman or child shall die, the offender
shall be punished by a fine of not more than $5,000, or by 1m-—
prisonment for not more than 15 years, or both,

: Hlaiorlcal Notae

Source: R.H, 2:100-1. ’ I..1808, ¢. 235; +110 n. 827 (C.S p.'
: . ) ‘ 1784, § 1101

Note: While the statute does not appear to pfqvide any

- specific exception to the general prohibition
against abortion, it has been held that 'preser-—
vation of the mother's life is lawful justifica-
tion. State v. Brandenberg, 137 N.J.L. 124, 58
A. 2d 709 (1948), State v. Moretti 52 N. J 182
244 A, 2d 499 (1968)

Recent cases - Y.W.C.A. of Princeton, N.J. v. Kugler, 342 F. Supp.
1048 (D.N.J. 1972); Three-judge court grdnted
declaratory judgment that New Jersey's

_abortion statute is uncomstitutional on vagueness
and privacy grounds. No injunction issued.
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NEW MEXICO .

(Through Second Regular Session of Thirtieth Legislature, Adjourned

February 18, 1972) e L }

‘_,‘_‘l R R 5' - s y vl R \..“\.‘ N ‘.
N.M. Stat. Ann. §4QA~5-1 Ta 40A-5-3 (Supp. .!1971)" o

L RIS o . '

.+ 40A-0-1, Definitionsi—As used in this article [40A-5-1.to 40A-5-3]:
Ay “pregnancy” means the implantation of :an embryo in the uterus;
. B. “accredited hospital” ieans one licensed by the health and
social services department; ST T S
G “justificd medical termination” means the: intentional ending
of tho pregnancy of a woman at the request of said woman or if said
woman is under the age of cighteen [18] years, ghen at the request of
said woman and her then living parent or guardian, by a physician
licensed by the stale of New Mexico using acceptable medical procedyres
o in an accredited hospital upon written: certification, by ‘the members of
‘ a gpecial hospital board.that: . - e Ce

result in’the. death <f: the woman or the grave impairment of . the
physical or mental health of the woman; or L
(2)* the child probably will have a grave physical or mental de-
fect; or 3 L o L ) B '
(3) the pregnancy resulled from rape, ‘as ‘defined in sections 40A-
9-2 through 40A-9-4 NMSA 1953. Un this paragraph, to justify a -
medieal termination of the pregnancy, woman must present {o the
special hospital board an aflidavit that she has been raped and that
the rape has been or will be reported to an appropriate law enforcement
official ; or . -
(4) the pregnancy resulted from incest,

D. *special hospital board” means a committee of two [2] licensed
physicians or their appointed alternates who are ‘members of the
mcdical staff at the aceredited hospital where the proposed justified medi-
cal termination would be performed, and who meet for the purpose
of determining the question of medical justification in an individual case,
“and maintain a written record of the proceedings and deliberations of
such board. - i ¥

History: C. 1953, §40A-5-1 enacted S
by Laws 1969, ch. 67, § 1, )

(1) the continuation of the pregnancy, in their 6pinion,f§s likely -to

i
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New Mexico cont'd

A0A-5-2. DPersons and institulions exempt—This article [40A-5-1 to
40A-6-3] docs not require a hospital to admit any patient for the pur-
poscs of performing an abortion, nor is any hospital required to create a
) special hospital board, A person who is a member of, or associated with,
gy - the stalf of o hospital, or any employee of o hospital, in which a justified
medical termination has beep authorized and who objects to the justified
medical termination on moral or religious grounds shall not be re-
quired to participate in medical procedures which will result in the
termination of pregnancy, and the refusal of any such person to partici-
: pate shall not form the basis of any disciplinary or other recriminatory
31 action against such person. - R '

Nistory: C. 1963, §40A-5-2 enncted section 40A-6-2 (Laws 1063, ch. 303,
hy Laws 1969, ch. §7, §z, . . §50-2) and enactod & now aection‘ 40A-

= ide.
¥

.

10A-5-3.- Criminal abortion.—Criminal aborlion consists of admin-
istering to any pregnant woman any medicine, drug or other substance,
or using nny method or means whereby an untimely termination of her
pregnancy is produced, or attempted o be produged, with the intent
to destroy the fetus, and the termination is not a justified medical
termination, . R . .

Whoover commits criminal abortion is guilty of & fourth degree felony.
Whocever commits criminal abortion which results in the death of the
woman is guilly of a second degree folony.” o O

History: C. 1953,8 40A-5-3 enacted by - '

ook

b 3

s Lawa 1969, ¢h, 67, §3.

Recent cases - None
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. . | o NEW YORK
(Through July 1, 1972, Legislative Service Pamphlet #8)

N.Y. Penal Law §125.05 (3)(McKinney Supp. 1971-72) -

§ 125.05 Homicids, abortion and related offonses; definitions of terms .
- . L] L d .

» L L] - L] L
3. “Justifinble abortional net” An. ahortionni net i3 justifinble
when committed wpon a female with her consent by & duly licensed
physicing neling (a) under a rensonabla belief that such is necossary

Lo presarve her life, or, (b) within twenly-four weeks from the eom- =
meneement of hor pregoancy. A pregnant female’s commission of ap .
ahoriional net upon hersell is justifiable when sho acts upon the ndvico ~ ©
of n duly licensed physician (1) that suech aet is neeessnry lo preserve
her life, or, (2) within twenty-four weeks from. the comntencement of
her pregnaney. The submission hy a femnle to nn abortionnl net is jus-
tifinble when she helieves that it is being committed by a duly leensed
physician, acting under n rensonable beliel that such aet is necessary to
preserve her life, or, within twenty-four weecks from the commenccmcnt
N . of her pregnancy.
| As amended L.1970, e. 127, eff. July 1, 1970,

. Recent cases -~ Robin v. Incorporated Village of Hempstead, New York Law
’ ' ' : Journal, June 3, 1972 (N.Y. St. Ct. App. June 1, 1972):
: Holding by State Court of Appeals that locdl village
did not possess authority to pass ordinance requiring
g abortions to be performed in hospitals.

Kim v. Town of Orangetown, 321 N.Y. S.2d 724, 66 Misc,
2d 364 (Supreme:Ct., Rockland Cnty., 1971): Ordinance
requiring abortions in hospitals only struck down as

beyond local towns power to regulate medical practice.

Byrn v. New York City Health.and Hospitals Corporation,

No. 210 (Ct. App. N.Y. July 7, 1972): Court affirmed

a lower appellate division court's declaration that

New York's abertion law is constitutional and that
foetuses are not persons within meaning of the Four-
teenth Amendment. Court acknowleging that. the issue

was novel, i.e. "whether children in embryo. are and

must be recognized as legal persons or entities entitled
under the State and Federal Constitutions to a right

to life" deferred to“legislature for such a determlnatlon.

Klein v. Nassau County Medical Center, No. 72-C-386

(E.D.N.Y. August 24, 1972): A three-judge Consti-
tutional Court has ordered that medicaid payments
. . be available to pay for abortions for eligible women
~ desiring to-terminate a pregnancy within 24 weeks.
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New York cont'd

‘Matter of Schﬁlman, New York Law Journal;}August

2, 1972 (N.Y. Sup. Ct. August 1, 1972): State
Supreme Court declared that requirement that patients
name and address be included on fetal death certi-
ficate in abortiom cases, violated right'éf privacy.

i s
i
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NORTH CAROLINA . S
. . (Through the 1971 Session of the General Assembly) = .

[

N.CL'Gen.’sfat..§§;4r44;j;45;f;§§=1f(1g§g;“sﬁpp, 1971y % L

%

S R E Y S R

b o . . B! B T

; : § 14-44, Using drugs or instruments to destrdy mnbory child.=-If

' any person shall wilfully administer to any woman, either pregnant or quick with
child, or prescribe for any such woman, or advise'or procure afy such woman to
take any medicine, drug or other substance whatever, or shall-use ‘or employ any

~ instrument or other means with intent ‘thereby to destroy such child, he shall be

. guilty. of a felony, and shall Be imprisoned in'the ‘State’s prison for ot less than
one year nor more than ten years, and he fined at the‘disctction of the court. ' (:1881,

¢. 351, 5. 1; Code, s. 975% Rev.;'s. _3618; C. 8, s 42267 1967, c.!367, 8. 1,)

_§ 14-45. Using drugs or instrumexnts to produce miscarriage or in-.

. Jure pregnant woman.—If any person shall administer to any pregnant woman,

© =~ - or prescribe for any such woman, -or advise and.procure such woman te take any

medicine, drug or anything whatsoever, with intent thereby to procure the mis-

carriage of guch woman, or to injure or.destroy such woman, or ‘shall ‘use any in-

strument or application for any of the above purpeses, he shall be guilty of a felany,

B and shall be imprisoned in the jail or State’s prison for not less than one year

- - nor more than five years and shall be fined, at the discretion of the court. (1881,
- ‘¢, 351, 5. 2; Code, 5. 976; Rev., 5. 3619; C. S, 5. 4227.)

§ 14-45.1, When abortion not unlawfal—Notwithstanding any of th
provisions of G.S, 14-44 and 14-45, it shall not be unlawifyl to adviseg, p?gcuie.to:
_cause the miscarriage of a pregnant ‘woman or an abortion when the same is per-

formed by a doctor of medicine licensed to practice medicine in North Carolina, if
he can reasonably establish that: ". _ o .

There is substantial risk that continuance of the pregnancy would threaten the
life or gravely impair the health of the said woman, or ";

There is substantial risk that the child would he bprn with grave physical or-
mental defeet, or o

The pregnancy resulted from rape or incest ad the said alleged rape was reported
to a kaw-cnforcement agency or court oflicial within seven days after the alleged
rape, and i S

Only after the said woman has given her written consent for said ahortion to he
verformed, and if the said woman shall he a minor or incompetent as adjudicated
sy any court of competent jurisdiction then only after permission is given in
writingr by the parents, or if marriced, her. Imsh:mcl)f puardian or person or persons
standing i loen parentis 1o said minor or incompetent, and :

Only when the said woman shall have resided in the State of North Carolina
for a period of at least 30 days inmaedintely preceding the operation being per-
formed except in the case of emergency where the life of the said woman is in
danger, and : . 2

Only if the abortion is performed in a hospital licensed by the North Carolina
Medical Care Commission, and S

Only after two doctors of medicine shall have examined said woman and
certilieed in writing the ¢ircumstances which they believe to justifly the abortion, and
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North Carolina cont'd

Only when such certificate shall have heen submitted before the abortion to the

hospital where it is to be performed; provided, however, that where an emergency
A exists, and the certificaie so states, such certificate may he submitted within 24
. hours after the abortion. : ‘ _ -
A All abortions performed under the provisions of this section shall be reported to

the State Hoard of Health within five days of the date of operation. The report shalt
be for statistical purposes only and the confidentiality o} the patient relationship
shall be protected. The report shall ibe sulmitted on a form provided by the State .
. Board og Health, The administrator of the hospital in which an abortion is per-
formed shall he responsible for insuring that a report is submitted in accordance .
with this paragraph. The requirements of G.S, 13043 are waived for abortions as
proviced in this sec’tion. (1967, ¢c. 367, 5. 2; 1971, ¢. 383, ss.'1, 134.). ‘

Recent cases = Corkey v. Edwards, 322 F. Supp. 1248 (W.D.N.C. 1971)
' : " appeal filed 40 U.8.L.W. 3098 (U.S. July 17, 1971)

. .- (No, 71-92): Abortion statute upheld but four month

" - residency requirement declared unconstitutional.

PR,
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. . NORTH DAKOTA S
(Through 1971 Pocket Supplement and 42nd Session of Legislative
Assembly, Adjourned March 16, 1971) o

N.D. Cent, Code §12-25-01 (1960)

12-25-61. Procuring an aboption—I'unishment.—Every person who
administers to any pregnant wpman, or who prescribes for any such
woman, or who advises or prpcures any such woman to take, any
medicine, drug, or substance, op uses or employs, or procures or advises
the use, of any instrument or other means whatever, with intent thereby
to procure the miscarviage of a“ch woman, unless the same is necessary
to preserve her life, shall be punished by imprisonment in the peniten-

tiary for not less than one year nor more than three years, or in a
county jail for not more than one year.

Source: Pen. C. 1877, §837; R. C.
1895, § 7T177; R. C. 1890, §7177; R, C,
1905, § 8012; C. L. 1913, §9004; R, C.
1043, § 12-2501, : :

Recent cases - None
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; |  OHIO ,
1 . (Through 1971, 109¢th General Assembly)

5
.

3 Ohio Rev. Code Ann. §2901.16 (Page, 1954)

§ 2901.16 Attempt to procure abortion.
(CC §12412) . o
~No person shall prescribe or administer & medi- .~
‘cine, c{:xg, or substance, or use an instrument or |
R other means with intent to procure the miscar-" * -~
' siage of .4 . woman, unless. such miscarfiage s SRR REPEP
. Mecessary to ‘preserve her life, or is advised by - * S :
" two physicians td be necessary for that purpose.. ~. - .. . -
* " Whoever violates this section, if the woman. . A -
either miscarries or dies in consequence thereof, ..
shall be imprisoned not less than one nor more _
13N seven years, ' I
HISTORY: GC §12412; RS § 6815; SkS 272; S&C 440; . o
52 v 20, §1; 64 v 135, 32 EX i0-188. . P . o

Recent cases - Steinberg v. Brown, 321 F. Supp. 741 (N.D. Ohio 1970):
The state has a legitimate interest to legislate for
the purpose of affording an embryonic or fetal organism
an opportunity to survive, and this interest is
superior to claimed right of a pregnant woman or any-
one else to destroy fetus except when necessary to
preserve her own life....The Ohio abortion statute is
not unconstitutionally vague, and does not deprive
persons of privacy protected by the federal Constitution.

Kruze v. Ohio, Neo, 72-11 (Sup. Ct. Ohio March 10, 1972)
appeal docketed 41 U.S.L.W. 3064 (U.S. July 23, 1972)
~(No. 72~69): Conviction under Ohio abortion law.
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OKLAHOMA
(Through Second Regular Sess:Lon of the 33rd Leglslature Adgourned
March 31, 1572) -

»

Okla. Stat. Tit. 21, §861 (Supp. 197172y -~ =~

g #01. Procuring an shortion
Every person who administers to any womnn. or who prescribes fori
any woman, of advlacs or procurcs any woman,lo-iake any .medicine,
drug or subatance, OF usca of cmploys any imstrunient, or othed means
whatever, with intont theroby to procurn tho miscarriage of such woman. '
unleas tho same I8 noccasary to presorvo her lifo, fs punighabie. by impris.
onment in the penitentlary not less than iwo nor mora lhqn ﬂvo yqarn.\:

. As nmended Laws 1861, p. 229, i Lo o K
Eftective Oct. 21, 1961, ' oo o J'.; _
Recent cases - Nome ' g C U
RN RS
: : e . * '
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OREGON 3
(Through Regular Session of the Fift i l
‘ y-Sixth Legislative A
Adjourned June 10, 1971) Legtelarive Assembly,

g M S e

Ore. Rev, Stat. §§435.405 —— .495 (1971)

. ABORTION - -
'435.405 Definitions for ORS 435.405 to

- '435.495, As used in ORS 435.415, 435.425,
435.455 and 435.465, unlcss tho context re-
quircs otherwise: . ‘ :

" 77 (1) “Felonious intcrcourse” means acts
constituting a crime under ORS 163.355, -
163.365, 163.375 or 163.525.

(2) “Hospital” means a hospital licensed
under ORS chapter 441 but not including

S nursing homes or convalescent homes.

,:-ﬁ ‘ (3) “Physician” means a person licensed
to practice medicine by the Board of Medical

; Examiners for the State of Oregon.
(1069 c.084 §1; 1071 c.743 §370]

435.415 Justifiable termination of preg-
nancy by physician. (1) A physician is juati-
fied in terminating the pregnancy of an Ore-
gon resident if he has reasonable grounds
for believing that: ‘
(a) 'There is substantial risk that continu-
ance of the pregnancy will greatly impair the
physical or mental health of the mother;
(b) The child would be born with serious
physical or mental defect; or o
(¢) The pregnancy resulted from feloni-
ous intercourse. ; '
(2) In determining whether or not there
is substantial risk under paragraph (a) of -
subsection (1) of this section, account maybe S
taken of the mother’s total environment, ac- 5
tual or reasonably foreseeable.
(3) A justifiable termination of a preg-
nancy shall be performed only by & phyzician
in a hospital. =~ .
{1960 c.634 §3) P
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435.425 Physicians' certificate; copy to
district attorney under certain circumstances;

presumption on failure to comply. (1) No

pregnancy shall be terminated unless two
physicians who are neither related to each
other by blood or marriage nor associated
with ench other in the practice of medicine
have certified in writing the circumstances
which they believe justify tho termination. A

signed copy of the certificate shall become

part of the hospital record. However, no preg-
nancy shall be terminated afier the 150th day
of propmancy cx(,cpt. in accordance with ORS
435,445,

{2) When thc:c {s reason to bclxcvo t.hut
the pregnancy was ‘thic result of fclonious in-
tercourse, the administrator of the hospital

- shall send a copy of the certificate to the dia-
- triet attorney of the county where the hos-
. pital is located.
- - - (3) Failure to comply with any of thore- |

quirements of this section gives rise to a
rebuttable presumption that termination of

the pregnancy wes lanllStIﬂEd
{1969 c.684 §4]

435.435 Consent to termination re.
quired; effect of failure to consent. (1) No
pregnancy shall be terminated without the
written consent of the pregnant woman and:

{2) The written consent of a parent who
has custody or the guardian if the pregnant
woman is an unmarried minor.

(b) The written consent of the guardian
if the pregnant woman has been judicially de-
clared a mentally incompetent person,

(¢) The written consent of the husband
if the pregnant woman is married and the
husband and wife have been living together.

{2) Copies of the consents required under
this section shall become part of the hospital
record.

(3) The refusal of any person to consent
to a termination of pregnancy or to submit
thereto shall not be grounds for loss of any
privilege or immunity to which the person ig
otherwise entitled nor shall consent to or sub-
misaion to a termination of pregnancy be im-

posed as a condition to the receipt of any '

publi¢ benefits,
(1969 c.o84 §§7, 12 ¢
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Oregon cont'd

o

435.445 Exception in emergency. (1)
"5 ‘ Nothing in ORS 435.405 to 435.495, 465.110,
¢ 677.188 and 677,190 prevents a physician
from terminating a pregnancy without com-
plying with ORS 435.405 to 435.495, 465.110.
677.188 and 677.190 if the physician believes
in good faith that: D

" (&) The life of the pregnant woman is in
imminent danger; and

(b) There is insufficient time to comply
with the requirements of ORS 435.405 to
435.405, 465.110, 677.188 and 677.190. .

(2) A physician who terminates a preg-
nancy under subsection (1) of this section
must report within 48 hours thereafter the
terminalion to the appropriate committee of
the hospital in which the termination oc-
curred or to the Stale Board of Jenlth if the
termination oceurred other than in & honplital.
The report shall include his certification of
the circumstances, conditions and rensons for
which the pregnancy was terminated and the
reasons why he was unable to comply with
ORS 435.405'to 435.405, 465.110, 677.188 and

 677.190. :
(1069 c.684 §8)

435.455 Prohibited acts. (1) A person
who purposcly terminates the pregnancy of
, : : another for purposcs other than delivery of
. ' - a viable birth, unless justified under ORS
~ 435.415, shall be punished upon conviction by
. .. imprisonment in the penitentiary for not more
- than ‘15 years or by a' fine not' exceeding
$5,000, or both.
(2) Except as justified under ORS
435.415, a person who induces or knowingly
aids a woman to use instruments, drugs or
violence upon herself for the purpose of ter-
minating her pregnancy other than by viable
birth shall be punished upon conviction by
imprisonment in the penitentiary for not more
than five years.
[1969 c.684 §52, 5]

435465 Effect of ORS 435.4035 to 435.495
on sale of certain substances. Nothing in ORS
435.405 to 435.425, 435.455 and this section
-applies to the prescription, administration or
distribution of drugs or other substances for.

- avoiding pregnancy, whether by preventing
* implantation of ‘& fertilized ovum or by any
other method that operates before, at or im-

mediately after fertilization.
{1060 c.684 §0]

.....
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436,475 Fffcct of ORRS 435.405 to 435.495

~on hospital admissions. (1) Except as_pro-
vided in subsection (3) of this section, no

~ hospital is required to admit any patient for
. . the purpose of terminating a pregnancy pure.

suant to ORS 435.415. No hospital is liable

~ for its failure or refusal to participate jn such

termination if the hospital has adopted a pols

- ey not to admit patients for the purposes of

- H

Dterminating pregnancies as provided in QRS

435.4156.-However, the hospital must notify
the person seeking admission to the hospital
of ita policy.

(2) All hospitals that have not adopted a
policy not to admit patients sccking termi-
nation of a pregnancy under ORS 435.415
shall admit patients seeking such termination
in the same manner and subject to the same

conditions as imposed on any other patient .

seeking admission to the hospital..

(3) No hospital operated by this state or
by a political subdivision in this state is au-
thorized to adopt a policy of excluding or
denying admission to any person secking ter-
mination of a pregnancy under ORS 435.415.
{1980 e.684 §0) ‘

435.485 Medical personnel not required
to act under ORS 435.405 to 435.495. (1) No
physician is required to give advice with re-
spect to or participate in any termination of
a pregnancy as provided in ORS 435.415 if
his refusal to do so is based on an election not
to give such advice or to participate in such
terminations and he so advises the patient.

(2) No hospital employe or member of the
hospital medical staff is required to partici-
pate in any termination of a pregnancy as
provided in ORS 435.415 if he notifies the hos-
pital of his election not to participate in such
terminations. . ‘

{1969 c.684 §§10, 11]

435495 Reoports to State Board of
Health. (1) The State Board of Health shall
require reports from hospitals at such inter-
vals and in such form as the board may re-
quire to assist the board in determining the
operation of ORS 435.403 to 435.405, 465.119,
677.188 and 677.150. ;

(2) Reports submitted under this section

‘shall not disclose the pames or identities of
' hospital patients. - 5

(1900 c.684 §13)
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i . Oregon cont'd : ' n : .

i

Recent cases - State’ v ‘Schulman, 485 P. 2d 1252 (Or. App. 1971)
| 4 ‘ _ Court of Appeals affirmed conviction under Abortiom
| o ‘ ! S Statute, denying defendant unlicensed physician
-standing to raise constitutional challenge and
ruling it was procedural error to deny committing
act rather than demurrlng. ‘

s :
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PENNSYLVANTIA
(Through June 1, 1972, Legislative Service Pamphlet #1)

Pa. Stat. Tit. 18, $§4718, 4719 (1963)

§ 4718. “Abortion n
Whoever, with intent to procure the miscarriage of any woman,.
Junlawfully administers to her any poison, drug or substance, or un-
lawfully uses any instrument, or other means, with the like intent, is'
guilty of fclony, and upon conviction thercof, shall be sentenced to pay
a fine not exceeding throe thousand dollars ($3,000), or undergo im-..
prisonment by scparate or solitary confinement at labor not exceeding' .
five (5) ycars, or both. 1939, June 24, .1 872, § 718. ‘

§ 4719, Abortion causing death

Whoever unlawfully administers to any woman, pregnant or quick:

~ with child, or supposcd and believed to be pregnant or quick with Chnd.‘-,l’,f‘
any drug, poison or other substince, or unlawfully uscs any instru-

ment or ather means, with the intent to procure the miscarringe of

such woman, resulting in the death of such woman, or any child witly

. which she may be quick, is guilty of fclony, and upon conviction
:lhcrmf, shall be sentenced to pay a fine not exceeding six thousand -

ydoliars ($6,000), or undergo imprisonment by separate or solilnry",'

) _confinement at labor not exceeding ten (10) yecars, or both, 1939,
‘June 24, PL.872,§ 719,

Recent cases - Berman v. Duggan, 119 Pitsburgh Legal Journal 242
L ‘ (Pa. Com. P1. 1971): The failure of the Abortion
Act to clearly set forth Which acts are intended
to be unlawful 'is a denial of due process in vio~
lation of the Fourteenth Amendment of the United
States Constitution. ' L

McGarvey v. Magee-Womens Hospital, 340 F. Supp. 751
(W.D. Pa. 1972): Single federal judge granted
defendant's motion for judgment on the pleadings

for failure to state a chose of action in suit
brought by Catholic physicians as guardian'ad litem
for a class of foetuses to enjoin abortioms pending
establishment of judicial or administrative adversary
proceedings to determine merits of abortion requests.
Court held that foetuses are not ''persons' .under

the Fourteenth Amendment whose rights are violated
by lack of such procedures. "
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?ennsylvania cont'd

Commonwealth v. Page, No. 1968~ 353 (Pa. Ct. Comm. Pl.,

Centre Cnty., July 23, 1970): .Court of Common Pleas
judge in Centre’ County held Pennsylvania abortion
statute unconstitutional.

- Commonwealth v. King, (Pa,, Ct. Common Pleas): Con-

viction of Pittsburgh doctor under abortion laws.

For reference to both Page and Klng see 332 F. Supp.
26.(E.D. Pa. 1971).

Ryan v. Specter, 332 F. Supp. 26 (E.D. Pa. 1971):

Federal Court would dbstain from deciding consti-
tutionality .of Pennsylvania abortion statutes in
light of the fact that Pemnsylvania Supreme Court
was about to make similar decision-in the cases of
Commonwealth v, Page and Commonwealth v. King

(cited .above)}. To date, disposition of both cases
is. unknown. . o
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RHODE ISLAND ' :
' (Through January, 1971, Se351on of General Assembly)

5 ' R.I. Gen. Laws Ann., §11-3-1 (1970) I -

: ' 11-3-1. Procuring, counseling, or attempting miscairiage.—Every
! persont who, with the intent to procure the miscarriage of.any preg-
; nant woman or woman supposed by such person to be pregnant, un-
: ' less the same be necessary to preserve her life, shall administer to
‘ - her or cause to be taken by her any poison or other noxious thing,
or shall use any instrument or other means whatsoever or shall aid,
assist or counsel any person so intending to procure a miscarriage, e
shall if the woman die in- consequénce thereof, be imprisoned not
" exceeding twenty (20) years nor less than five (5) ‘years, and if she
do not die in consequence thereof, shall be imprisoned not exceeding
seven (7) years nor less than one (1) year: provided that the woman
whose mlscnrrmge ‘shall have been caused or attempted- shall not
be liable to the penalties prescnbed by this sectlon. b '

History of Section, i

G. L. 1896, ch, 277, §22; G. L. 1009
ch. 343, § 23. G. L. 192’! ch 395, 523'
G, L. 1938, ch, 606 §22 G. L, 19&6, '
- §11-3-1, ‘ '

i

Recent cases — None -
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SOUTH CAROLINA

é’ . (Through -f{econvened Regular Session Adjourning November 9, 1971)
:.iq : ' 8.C. Code Ann, §§16-82, -83, -84, -87 (1962; Supp. 1971)

§ 16-82. Death resulting from ahortion or atten_lpted,abox:tion-——AnY'.
~ person who shall administer to any woman with child, prescribe for any
such woman or suggest Lo or advise or,procure her to take any medicine,
substance, drug or thing whatever or who shall use or employ or advise.
Ltho use or employment of any insirument or other means of force what-
ever, with intent thereby io cause or procure the miscarriage, abortion
or premature labor of any such woman, unless the same shall have been .
necessary to preserve her life or the life of such child, shall, in case the
death of such child or of such woman results in whole or in part there- .
from, be deenied guilly of n Telony and, upon conviclion ihereof, shall be .
punished by imprisonment in‘the Penitentiary for a term not more than
Lwenly years nor less thaw five years. But ne conviction shall be had un-
der tho provisions of this section upon the uncorroborated evidence of
such womuan. (1952 Code § 16-82; 1942 Code §1112; 1932 Code § 11123
Cr. G, '22 § 12; Cr. C. "12 § 150; Cr. C. '02 § 122; R. 8. 122; 1883 (18).. )
617.) .

§ 16-83. Aborlion or altemptied abortion not resulling in death.—Any
person who shall adminisier to any woman with child, prescribe, pro- .
cure or provide for any such woman or advise or procure any such woman -
to take any medicine, drug, substance or thing whalever or shall use or.
employ or advise the use or employment of any instrument or other ‘
nmieans of force whatever, with intent thereby to cause or produce the .
miscarriage, abortion or premature labor of any such woman, shal], upon

~ conviction thereof, be punished by imprisonment in the Penitcntiary‘fox_' ¢

o term not more than five years or by fine of not more than five thousand o
dollars or by such fine and imprisonment both, at the discretion of the .
court. But no conviction shall be had under the provisions of this section .
upon the uncorroborated evidence of such woman. {1952 Code § 16-83:
1942 Code § 1113 1932 Code § 1113; Cr. C. "22 § 26; Cr. C. "12 § 170; -
Cr. C.'02 § 139; . S. 137; 1882 (18) $47.) s

§ 16-84. Punishment of woman in such cases~—Any woman with child -
who shall apply to or solicit from any physician, drugrist or other person:
whomsoever any medicine, drug, substance or thing whatever, shall take.
or administer the same or shall submit to or perform upon hersclf any.
operation of any sort or character whutcver,} with intent thereby to cause’ -
or produce n miscarriage, aborlion or premature labor, unless the sama . .
shall have been necessary to preserve her life or the life of such child, -
shall be guilty of a misdemeanor and, upon conviction therecof, shall be.
punished by imprisonment in the county jail or State Penitentiary for
a lerm not more than two ycars or by fine not exceeding one thousand”
dollars, or by bolh such fine and imprisonment, at the discretion of the )
court. (1952 Code: § 16-84; 1942 Code § 1114; 1932 Code § 1114; Cr. C. .
22 §26;Cr. C. '12 § 171; Cr. C. '02 § 140; R. S. 138; 1882 (18) 647.) .

. ?\i ‘i' .‘i.i:i‘i':( o - T .'l‘;':«“:
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South Carolina cont'd

. . _ § 16-87. Legal abortiona; when and how performed.—Notwithstanding
- the provisions of §§ 16-82 through 16-84 it shall be lawful for a doctor of
medicine or ostecpathy licensed to practice in this State to recommend
.or cause the miscarriage of a pregnant woman when it can be reasonably
established that:

(1) There is substantial risk that continuance of the pregnancy would
threaten the life or gravely impair the mental or physical health of the
woman; or

(2) There is substantial r1sk that the chxld would be horn vnth grave
physical or mental defect; or

(3) The pregnancy resulted from alleged rape which was reported
within seven days of the alleged offense to a law-enforcement agency hav-
ing jurisdiction of the place where the offense is alleged to have -occurred
or the pregnancy resulted from alleged incestuous relationship which was
reported within sixty days of the alleged offense to a law-enforcement

‘ ageney having jurisdiction of the place where the offense is alleged to

. have occurred; and a warrant has been issued for the alleged offender;

: ' and the chief law-enforcement oflicer of the city or county where the
offense is alleged to have occurred certifies to the doctor requested to per-
form the miscarriage that these requirements have been complied with and
that his investigation reveals that there is reasonable cause to beheve that
the alleged offense has been committed.

Only after the woman has given her written consent for the mlscnrrta;ze
to be performed, and if the woman shall be a minor or incompetent s’
adjudicated by nny court of compelent jurisdiction then only afler per-
misslon in given in wriling by the pmcnta or if married, her husband,
guardian or person or persons standing in loco parentis to the minor or
incompetent; and

Only when the woman shall, have been in the State of South Carolma
continuously for ninety days 1mmed:ately preceding the operation being
performed and if married and’living with her husband, the written con-
sent of her husband except in- the case of emergency where the ]lfe of the
woman is in danger; and

Only if the miscarriage is performed in a hospital licensed by. the State
Board of Health; and

Only after three doctors of medicine or osteopathy no one of which shall
be engaged in private practice with any other, one of whom shail be the
person performmg the miscarriage, shall have examined the woman and
certified m writing to the existence of the circumstances set forth in items
(1), (2) or (3) of this section; provided, howcver, that at least two of
the certifying doctors shall be medical doctors; and

Only when such certificate ghall have been submitted to the hoapxtal be-
fore the operation ia performed; promded however, that where an emer- |
gency exists and the certificate so states, such certificate may be ‘submitted :

w1th)m twenty-four hours after the operatmn (1970 (b66) 1892; 1971 (b7)
303

Recent cases.- None
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SOU'I.‘H DAKOTA
(Through 47th Session of the Leglslature, Ad;ourned February 11, 1972)

-

S.D. Code §22-17-1 (1969)

22-17-1. Abortionisi—Drocuring aboriion not necessary to pre-
serve lifee—lunishment.—Lvery person who adminsters to any:
pregnant woman or who preseribes for any such woman or advises
or procurcs any such woman to take any medicine, drug, or sub--
stance or uses or employs any instrument or other means with' in-
tent thereby to procure the miscarriage of such woman, unless: the
same is necessary to preserve her life, is punishable by imprison-

~ment in the state penitentiary nof exceedmg three years or in a
~ county jail not exceeding one year, i .
Souree: PenG 1877, § 337; CL 1887r : ‘

§ Gha8; RPenC 1903, §342; RC 1919, )
§ 1116; SDC 1039, 513.3].01. ’

Recent cases - State v. Munson, No. 24949 (S.D. 7th C:Lr. Ct. April
6, 1970): Abortlon law held unconst1tut10nal

-
"

Lo
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. TENNESSEE - C
(Through First Regular Session of the Eighty-Seventh General
Assembly, 1971) .

5 Tenn. Code Ann. §§39-301, -302 (1955)

39-301.  : Criminal abortion—Penalty.—Every person who shall admin-
ister. to any .woman pregnant with child, whether such child be quick
] or nof, any medicine, drug, or substance whatever, or shall use or
E . employ any-instrument, or other means whatever, with intent to destroy -
wueh ehild, and shadl theraby doesbroy wuch ehikl beforo 188 birth, unless
“tho mamo shall have been done with a view to proscrve the life of the
mother, shall be punialied by imprisonment in ihe penitentfury not less _ =
than one (1) wor more than five (b) years. [Acts 1883,:ch. 140, §1;

R e

« ‘

Shan,,'§ 6463 ;- Code 1932, §1070L)- - -

‘5 . 39-302. Attempt to procure criminal miscarringe—Penalty.—Every
L - person who shall administer any substance with the intention to procure.
' the miscarriage of a ' woman or shall use or employ any instrument or .
other means with such intent, unless the.same shall have been done '
.with a view to preserve the life of such woman, shall be punished by
imprisonment in‘the ‘penitentiary not less than one (1) nor more than
three (3) years. [Acts 1883, ch. 140, § 2; Shan., § 6464; Code 1932,
§r0792] . T e o

)

T e ‘

ot . R L
v . .
- b

Recent cases - Tennessee Woman v. Pé&cék (D. Tenn.): Three-judge
court convened, denied plaintiff pregnant woman's
. .. motion for a temporary restraining order in a suit
' attacking Tennessee's abortion law on constitutional
gtounds. Hearing held on preliminary injunction
‘motion in;March 1972.. See Women's Rights Law

- *Reporter,No. 2, Spring 1972, at 55.

i, . - L
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TEXAS
(Through September 1, 1971)

. . ‘
ex. Pen. Code Ann. Arts. 1191-1196 (1961)

:  Article 1191, [1071] [641] [536] Abortion
; 1f any persen shall designedly ‘administer to a pregnant woman .

& or knowingly procure t6 be administered with her consent any drug

or medicine, or shall use towards her any violence or mcans whatever T

1extcrnally or internally applied, and thereby procure an abortion, he -

shall be confined in the penitentiary not less than twe nor more than

3 ' five years; if it be done without her consent, the punishment shall

be doubled. By “abortion” is ‘meant that the life of the fetus or

embryo shall be destroyed in the woman’s womb or that a premature - h

birth thereof be caused. Acts 1907, p. b6.

Art. 1192, -[1072) [642] (637] . Furnishing the ‘means
_Whoever furnishes the means for procuring an abortion knowing
the purpose intended ig guilty as an accomplice. o

Art. 1193,  [1078] [643] [538] Attompt at sbortion
If the means used shall fail to produce an abortion, the offender.. -

is nevertheless guilty o ion, p;ovided
it be shown that such means were caleulated to produce that result,

- and shall be fined not Jess than one hundred nor more than one
thousand dollars. . ‘
Art. 1194, t1074] [(644] [539] Murdor in producing abortion

A” | 7 1f the death of the mother is occasioned by an abortion so pro-
-~ duced or by an attcmpt to cffect the same it is murder. ‘

% Art. 1195, [1075] [645] [540] Destroying unborn child

- Whoever shall during parturition of the mother destroy the

HR vitality or life in a child in a state of being born and before actual
. ?' birth, which child would otherwise have been born alive, shall be con-

' fined in the penitentiary for life or for not less than five years.

Art. 1196. [1076] (646] [511] By medical advieo
Nothing in this chapter applics Lo an abortion procured or at-
tempted by medical advice for the purpose of saving the life of the

mother.
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Recent cases - Roe v. Wade, 314 ¥. Supp. 1217 (N.D. Tex. 1970)

(per curiam) {urisdiction postponed, 402 U.S.

' 941 (1971), argued December 13, 1971 40 U.S,L.W.

3300 (U.S. December 28, 1971), restored to calendar
for reargument, 40 U.S.L.W. 3617 (U.S. June- 26,
1972) (No. 808 1970 Term; renumbered 70-18, 1971
Term) : Articles 1191-1194 and 1196, prohibiting
abortions except for purpose of sdVing life:of
mother deprived single women and married couples

of .their right, secured by the Ninth Amendment,

to choose whether to have children.

 Thompson v. Texas, No. 44,071 (Ct. Crim. App. Tex.

November 2, 1971) appeal docketed 40 U.S.L.W. 3470

(U.S. March 28, 1972) (No. 71-1200): Conviction
under Texas abortion law. T o
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UTAR :
(Through Second Special Session of Thirty-Ninth Legislature,
Adjourned February 11, 1972)

Utah Code Ann. 57642;i~(1953> L,

E 762 1. Deﬁmtxon—-—Penalty—Dvcry person who provxdes, supphes or
s ' administers to any pregnant woman, or procures. any. such woman to
. take, any medicine, drug or substance, or uses or employs any insirument
. or other means whatever, with intent thereby to procure the miscarriage
5 of such woman, upless the same is necessary to preserve her l:fe, i
punishable by imprisonment in the state pr:son not less than two mor
more than ten years. :

History: B. 8, 1808 & O. L. 1907 §4226; 4 o
. Q. L. 1917, §8118. R. B, 1933 & 0. 1043, I
i 103-2-1. . . :

A

Recent cases - Doe v. Rampton,:Civ. No. 234- 70 (D. Utah, September
29, 1971): Three-Judge court denied declaratory

: and injunctive relief in constitutional challenge

3 to Utah abortion statute, ruling plaintiff pregnant

- o . woman had no standing to challenge provision addressed

. to abortionists, and held procuring provision con-

stitutional., Court rejected overbroadness, due

process, privacy and equal protection arguments.

The state was found to have a compelling interest

in the embryo/fetus and weighing Ninth and Four-

teenth Amendments interest is properly a matter

for state legislature. -
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1 . VERMONT |
: - (Through 1971 Session, Adjourned April 20, 1971) '

1 Vt. Stat. Ann: Tit. 13, §101 (1958) = -1~ S

P,

. § 101.. Definition andd punnduncnt e L
©A porson who willully Julrnnniutvrn, mdvises-or causes. to-he -
A inhﬂuhuvd anylhing Lo i WMHNUIlWLﬂnﬂHt or munnmed hy such
person Lo bo, pregnunt or. cnnﬂnyﬂ or CHUHLH 10 be employed any
“menns with intent to procure’ the mmcnrrmge of such woman,-or
" assists or counsels therein, unleqq the same is necessary to preserve
- her life, if the woman d1es in consequence thereof, shall be im-
‘prisoned in the state prison not more than tvventy years mor less
_than five years. If the woman does not die in consequence thereof,
such person shall be imprisoned in the state.prison not more than
~ fen years nor less than three years. However,; the woman, whose
..o misearriage is caused or attempted shall not: be hable to tha penal-
) t:es prescnbed by this section... . . . .
g HisToRY

: ' V.S, 1047, § 8474, P.L.§ 8608.  GL. '§ 7018 P.S. § 5889
TR v.g?‘é‘ffsﬁss. .L.§42§47. 1867, No. 57, § 11 G.S. 117, 510. 1846, No. 33,

'
.

Recent cases - State v. Bartlett, 270°A."2d 168 (Sup.-Ct. Vt. 1970):
i _ ' _ - This section, under which petitioner for post-con=
; R T < invietion relief was charged with willfully assisting
Yoo reswhdthe procurement of abortion of two women, was mot’
S unconstltutlonally vague as to. petltioner.

- '.:f;fx.;.fj"i Tf. Beecham v, Leahy, 287 A. 2d 836 (Sup, Ct Vt. 1972):

The legislature, having affirmed the rlght of a
‘woman to abort, cannot simultaneously, by denying
- medical aid im all but cases where it is necessary
~ to preserve her life, prohibit its safe exercise.
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VIRGINIA

(Through 1972 Session of the General Assembly, Adjournet.i‘“March 11, 1972)

Va. Code Ann., §§18.1-62 to 18.1-62.3 (Supp. 1972)

A : - § 18.1.82. Producing abortion or miscarriage, etc.; penalty.—If any
: person administer to, or cause to be taken by a woman, any drug or other thing, or
use means, with intent to destroy her unborn child, or to produce abortion or mis-
carriage, and thercby destroy such child, or produce such abortion or miscarriage,

- he shall be confined in the penitentiary not less than one than t
(Code 1950, § ;8-68; 1960, c. 358; 1970, ¢, 508.) nor more =aﬁ.' - years.'

: . ‘ ~ § 18.1.62.1. Same; whon lawful.—Notwithstanding any of the provisions

‘ of § 18.1-62, it shall be lawful for any physician licensed by the Board of Medical

- Examincrs for the State of Virginia to practice medicine and surgery to terminate
or attempt to terminate a human pregnancy or aid or assist in the termination of a
human pregnancy by performing an abortion or causing a miscarriage on any
woman provided the following conditions are met: :

~ (a) The woman has been a resident of the State for one hundred twenty days
immediately preceding the date of such termination of pregnancy or attempt to

k| - .terminate such pregnancy, which residency is established by an affidavit of the
woman including a statement of her age, : : .

{b) Said operation is performed in a hospital accredited by The Joint Committee
on Accreditation of Hospitals and licensed by the Department of Health in the

e A g s D

4 : o State of Virginia. . -

> L ' (¢} (1) Before performing any abortion or inducing any miscarriage, the
] ' ' physician shall sign an affidavit, and file such affidavit in the hospital records of
~+- the woman, stating that in his medical opinion: ‘

4 _* .7 (i) The continuation of the pregnancy is likely to result in the death of the

woman, or substantially impair the mental or physical health of the woman; or,

(ii) There is a substantial medical likelihood that the child will be born with an
irremediable and incapacitating mental or physical defect.

(2) In licu of a physician's affidavit as required by subsection (c) (1) of this
section, an affidavit from tlie woman filed in her hospital records stating that the
pregnancy resulted {rom incest or {rom forcible rape; provided, however, said

- . alleged rape must have been reported to a law-enforcement agency or Common-

wealth's attarncy within seven 'days after the occurrence of the allegred rape, or as -

3 - soon thereafter as possible in the case of a kidnap or abduction victim; and further

provided, in the casc of incest, that said affidavit identify the male committing said

k| ‘ . act of incest. :

g (d) Written consent is given by a majority of the memhers of the Hospital
Abortion Review Doard of the hospital in which the abortion takes place,

(¢) Written consent is given by the woman if legally competent to give such
consent, and if there is substantial medical likelihood that the child. will be born
with an irremediable and incapacitating mental or physical defect, the written con-
sent of the hushand shall be required if the woman and hushand are living together
as man and wife. Provided, however, if tk said woman shall be an infant or
incompetent as adjudicated by any court of competent jurisdiction, then only after
permission is given in writing by a parent, or if married by her hushand, guardian
or person standing in loco parentis to said infant or incompetent, -

ny person who submits a false affidavit as required under this section shall be-

. guilty of a misdemeanor. (1970, ¢. 508; 1972, c. 823.) o :
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Virginia cont'd

§ 18.1-62.2. Same; hospital abortion review boards.—The hospital
abortion review board referred to ip § 18.1-62.1 shall consist of at least three
physicians and shall have at least one physician who is a specialist in obstetrics
or gynccology licensed to practice medicine and surgery. For purposes of this
section the phrase “specialist in obstetrics or gynecology” shall mean and include
_any physician who is recognized by the American Roard of Obstetrics and Gyne-
cologry as certified, eligible, or qualificd, as these terms are defined by such Hoard,
or who limits his practice to obstetrics and gynccology. No hospital shall be re-

. quired to establish a hospital :abortion review board and no abortion shail be
performed in a hospital which does not establish a hospital abortion review
. hoard. Nor shall any physician he liable or held legally accountable for his re-

- fusal to serve on any hospital abortion review board or to perform any abor-
tion. {1970, c. 508 ; 1971, Ex. Sess., ¢. 255.)

B § 18.1.62.8, Snmo; whon mocossary to save Hfo of womnan.—Tn the
event it is neceanary for a licensed physician 1o terminate a human pregnancy of
assist in. the termination of a human pregoancy by performing an abortion or
musi_ng a miscarriagg on any wé::nan in order to save her life, in the opinion of the
. ggyimll:arlll S50 pgrfon'nlmgb:;n abortion or causing a miscarriage, §§ 18.1-62 and 18.1-
.1 shall not.be applicable except that subsection {e) of § 18.1-62.1 shall remain in

. effect. (1970, c. 508.) L P : : () of §
Recent cases - Smitherman v..'Virginia S.E. 2d‘ o (1971),
: ... Y "cert. denied,.40 U.S.L.W. 3484 (U.S. April 3, 1972)
. S o © i (No. - 71-718):  Conviction for attempted abortion.

i




i ,

~ CRS-92

4 - o . WASHINGTON . .

& (Through Second Extraordinary Session,of.Forty”Second_Legislature,

e

. © Adjourned February 23, 1972)
Wash. Rev. Code §§9.02.060 ~- 9.02.080 (Supp. 1971)§ 9,02.010 (1961)

c 9.02.060 _'anfu'l termination of pregnancy

Nelther the terminntion by w physiclan Tieensed unitor r-hum'n‘ru']-‘l_.?\i: or -
1857 ROW of 1w pregoancey of o woemnn not quick with ehild nor the pre-

E . "7 perlbing, supplylng or wdisluldering of &ny-miedicine, fdemg or substance to
- or the e of nny st fment. or ofher neans o, such womnn by a physicinn
o B leensed, nor the taklng of any medicine, drag or substanee: or the use or

; Aubmlttnl to the use of any Instroment or other menns hy such a woman

when following the directions of a physiclan so Heeonsed, with the Intent to
. terminate such pregnaney, shnll be deemed unlawful nets \y_lghlp the mfn_ning .
‘of this act. [Added liy Laws 2d EX Seas 1970ch 341] 7 ° L
TR 9.02,070 —— Requirements-~Consent—Ninety ‘day ‘residency—Ac-
' o ' : credited or approved hospital facility—Penalty .
. A pregnancy "of ‘a woman not quick with elifld and net mare than four -
‘Junnr months after conception mny be dawflly terminatied iiier RCW 9.02.060
thronugh 0.02.000 anly: (a) with her prlor consent and, if niarried nnd residing
i - with her husband or aninarried and under the age of clghteen years, with the
b prior consent of ber hushand or legal guardian, respectively, () it the woman, .-
3 - has resided In this state for at loast ninety dnys prior to the date of termina-
tion, and {c} in a hospital aceredited hy the Joint Commission on Aeeraditation
" of Hospitals or at a medieal faellity approved for that purpose by the atnte
board of heaith, which facility meots standards preseribed by regulations to
be issued by the state bonrd of health for the safe and adegunte eare and
treatment of patienta: Provided, That if a physiclan determines that termi-
nation Is immedintely necessary to moet the medien] emergency the preg-
Rancy may be terininated clsewhere. Any nhysician who violntes this
nection or any regulation of the atate board of herlth issned under authority

of 1hin seetlon shnll e gality of a gross misdemennor, [Adkled by Laws 24
Ex Mess W0 ¢h 3§ 2] -

9.062.080 ~—— Objceting Lo participation

No hinspital, physieinn, 1nrse, hospital euployee noe any other person khadl
be under any duty, by law or éoniract, nor shall such hospital or person In
any clrewmstances e poguived, to poaetielpate In a termlaation of pregnancy
it sneh hospital or person objeets’ Lo suel termination, No such person shall
Le dizeriminated againasl, In wnpi}wmcm or professional privileges bccmluc;h,e.
#o oljocts, [Added by Laws 20 Ex Hewi 1070 ¢h 35 3. C

¢
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. Washington cont 'd

9.02.010 Dofined. Every person who, with intent thcreby

4 to producc the miscarriage of a woman, ‘unless the same is neces- .
sary to preserve her lifc or that of the child whereof she is prcg-
3 ' nant, shall— PRI T

o ' - (1) Prescribe, supply, or administer to & woman,. whether

-+ i pregnant or not, or advise or cause her to take any medlcme,
"+ drug or substance; or, ‘ . o o

O {2) Use, or cause to be used any mstrument or other means;

~ Shall be’ guilty of ahortlon and punished by ampnsonment ins

“the state pcmtentlary for not more than ﬁve 'years, or m the ‘
county jml for not more than one year. *

 LEGISLATIVE HIS'I'ORY R

o "Ennctcd Laws 1900 ch 249 % 196 p 948 Based on‘
' {a) Code 1881 § 821. :
(b) Laws 1873 p 188 § 42, Laws 1869p209 § 40 Llw11854p81 ¥ 38.
See RRS § 2448. o |

While the new laws, §§9.02.060, 9.02,070, 9.02.080, above, are
the newer more liberal abortion laws, it does not appear that the
old abortion provision, §9.02.010, also above, has been repealed.
It is arguable, therefore, that while abortions may only be per-
formed within 4 lunar months after conception under the new laws,
the old law is authority for the performance of abortionﬂnytime
when necessary to save the life of the woman or the child. See
George, The Evolving Law of Abortion, 23 Case Western Reserve Law
Review 708, 720 at n. 67 (Summer 1972) s

Recent cases - None
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WEST VIRGINIA
(Through 1972 Cummulative Supplement)

W. Va. Code Ann: §61-2-8' (1966)

§ 61-2-8. Abortion; penalty.
g Any person who shall administer to, or cause to be taken by, a woman,
x : any drug or other thing, or use any means, with intent to destroy her
unborn child, or to produce abortion or miscarriage, and shall thereby
destroy such child, or produce such abortion or. miscarriage, shall be
zuilty of a felony, and, upon conviction, shall be confined in the peni-
tentiary not less than three nor more than ten years; and if such woman
die by reason of such abortion’ performed upon her, such person shall be
guilty of murder. No person, by reason of any act mentioned in this
section, shall be punishable where such act is done in good faith, with
the intention of saving the life of such woman or child. (Code 1849, c.
191, § 8; Code 1860, ¢. 191, § 8; Code 1868, c. 144, § 8; 1882, c. 118, § 8;

Code- 1923, ¢. 144, § 8. -

Recent-cases ~ None '
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WISCONSIN B
(Through Chapter 332 of the Eightieth Legislature, 1971~ 73 Biennial
Se551on Legislative Service Pamphlet #3)

Wis. Stat. §940.04 (1958)

940.04  Abortion : ‘

{1) Any person, other than the mother, who mtentwnally de-
stroys the life of an unborn chjld may be fined not more than $5 Q00

or 1mpnsoned not more than 3 years or both.

(2) Any person, other than the.mother, who does either of the
followmg may be imprisoned not more than 15 years: S

(a) Intentionally destroys the life of an unborn quick chiid; or

{b) Causcs the death of the mother by an act done with intent
to destroy the life of an unborn child, It is unncecessary Lo prove
that the letus was alive whcn the act so causing the molher's death
was commitied.

(3) Any pregnant woman who inientlonally destroys the life
of her unborn child or who consenis 1o such destruction by another
may be fincd not more than $200 or imprisoned not more than 6
months or, both : ‘

(4) Any pregnant womah who intentionally destroys the life

of her unborn quick child or who consents to such destruction by an-
other may be imprisoned not more than 2 years.

(5) This section docs not apply to a therapeutic abortion wh'ich:
(a) Is performed by a physician; and ‘

() Is necessary, or is advised by 2 other physicians as necessary,
to save the Jile of the mother; and

{¢) Unless an emergency prcvcnts, is performed in a lxcensed
maternity hospital,

{6) In this section “unborn child” means a human being from
the time of conception uptil it is born alive.

¥

History and Sourco of Law

Source: ’ )
1RIND ¢ 197 §8 10, Bt180R §§ 4347, 4352, RtIMT ¢ 416, ¢ 447,
11, ‘ 4583, 43R4, _sHIDMT § 340.005,
RLE.ISSS e, 104 88 10, 11025 ¢, 4, - LINGG ¢ 600 § 1,
11 ¢ 169 §8 K8, 6D, St.1025 §§ 340,11, 340.16,  SL.1055 § 040.04.
o RB.ISTN 8§ 447, 4352, 351.22, 3.;1 23,
T 4048, 4584,

}..“

Recent cases ~ Babbitz v. McCann 310 F. Supp. 293 (E.D. Wis. 1970)

appeal dismissged 400 U.S. 1 (1970), later opinion of

320 F. Supp. 219 (E.D. Wis. 1970), vacated and remanded

on other grounds 402 U.S. 903 (1971): Abortion statute

is not unconstitutionally vague and does not deny equal
protection of the laws, but is an unconstitutional invasion
of woman's private right to refuse to carry an unquick-
ened embryo during the early months of pregnancy.

i
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" (Through 1971 C WYOMING : .
u ummulative Supplement and Forty-Fir '
; - ~First § {g~
lature, Adjourned February 20, 1971) tate Legis

Wyo. Stat. Anp. §6-77 (1959) . .

, o

§ 6-77. Criminal abortion.—Whoever prescribes -or administers, to any

\‘ _ pregnant woman, or to any woman whom he stpposes o be pregnant, any
drug, medicine, or substance whatever, with intent thereby to procure the nus-
i carringe of such waman; or with like inteut uses any’ Instrument or mceans

whatever, unless such miscarriage is necessary to preserve her life, shall, 3f the
g woman misearrics or dies in consequence thereof, he imprisoned in ‘the peni-
E o tentiary not moere than fourteen years,  (Jaws 1890, ch; 73, § 31; R. 8. 1899,
- § 4909; C. S. 1910, § 5808; C. 8. 1920, § 7086; R, 8. 1931, § 32-222; C. S.
1945, § 9-223.) AR _ ) i

. . . -

Recent cases - None

e
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Roe v. Wade, 314 F. Supp. 1217 (N.D. Tex. 1970) argued before the U.S.
Supreme Court December 13, 1971 reargued October 11, 1972.

Jane ROE, Plaintitf,
v,
Henry WADE, Defendant,,
v,

- dJames Hubert HALLFORD, M.D,,
Intervenor.

. John DOE and Mary Doe, Plalntitts,
Henry WADE, Defendant.
- Clv, A. Nos. 3~-3630-B, 3-3691-C.

United States District Court, _l
N. D. Texas, : ‘ .
Dalias Division.

June 17, 1970.

Action for judgment declaring Texas. |
abortion laws unconstitutional and to en-
join their enforcement. The three-judge
District Court held that laws prohibiting
ahortions except for purpose of saving
life of the mother violated right secured
by the Ninth Amendment to choose
whether to have children and were uncon-
stitutionally overbroad and vague, but
Court would abstain from issuing in+

. junction agains’t enforcement of the laws,

. Order accordingly.
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1. Constlinilonal Low <242
Physician challenging constitution-
nlity of Texas abortion lnws had standing

4o raise rights of his patients, single
 women and married couples, as well as
" rights of his own,

Vernon's Ann.Tex.
P.C. arts. 1191-1194, 1196.

2. Constitutional Law =42

Logical nexus existed between status
asscrted by plaintiffs, a married coupl(,,
single woman and practicing physician
challenging constitutionality of Texas

. abortion laws, and claim sought to be ad-

judicated, and plaintiffs had atanding.
Vernon's Ann.Tex.P.C. art, 1196 28

. U.S.C.A. § 2201,
" 3, Courts €300

N

Contentiousness between pregnant

" woman, physician and district attorney

of Dallas County was sufficient to cstab-

- liah' & "easc of actual controversy” with -
respect to constitutionality of Texas

abortion laws. 28 U.B.C.A. § 2201,
See publiention Words and Phrases
for other judiclnl conatructions and’
definitionn, ‘

4. Conrts S22604

In ahsence of posaibilily that adju-
dication in state courts would climinate
necessity for federal distriet court to
pass upon plaintiffa’ Ninth Amendment
elaim respecting constitutionality of Tex-
as abortion laws or physician's attack on
laws for vagucness, ahstention as to
plaintiffs’ request for declaratory judg-
ment was unwarranted. Vernon's Afn.
Tex, PO, arts, 1101-1194, 1196; U.S.C:A.
Const, Amemd, B "'

© 0 Aburtion 70

Poxan lnws prolibiling nbovtions ex-
copd for purpene of aaving life of mother
deprived single women and marrvied cou-
ples of their right, secured by the Ninth
Amcndment, to choose whether to have
children.  Vernon's Ann,Tex,P.C. iarts.
1191-1194, 1196; 11.8.C.A.Const, Amend,
9.

8. Cnnqtltutlonal Law G248

District attorney had burden to dem-
onstrate that infringement by atate abor-
tion laws upon plaintiffa’ fundamental

right to chose whether to hnvn r‘hildr('n
was necessary to support compc]hng atate
intercst.  Vernon’s Ann.Tex.P, (‘ arts,
11911194, 1196.

7. Constitutional Law =38

Fact that statutory scheme scrves
permissible or evén compelling state in.
terests will not save it from consequences
of unconstitutional overbreadth.

8, Abortion <=1

While Ninth Amendment right to
choose to have abortion ja not unnualified
or unfettered, statute designed to regu-

ate circumstances of abhortions must re.

strict its acope to compelling state inter-
ests. Vernon's Ann.Tex.P.C. arts. 1191-
1194, 1196; U.S.C.A.Const. Amend. 9,

8. Ahortion &=} ‘
Texas laws prohibiting abortions ex-
cept for purpose of saving life of mother

- are unconsatitutionally overbroad in fail-

ing to limit acope to compelling state in-
terests,  Vernon's AnnTex.P.C., arts.
1191-1194, 1196; U.5.C.A.Const. Amend,
9. o

10. Criminal Law ¢=13 ]

Texas laws prohibiting abortions ex-
cept for purpose of saving life of mother
arc unconatitutionally vague in failing to
provide physicians with proper notice of
what acts in their daily practice and con-
sultation will subject them to criminal
liability. Vernon's Ann.Tex. P C arts,
1191-1104, 1196,

11. Courta C200R(T) ‘
Foderal policy of nnni:xirri‘oronco
with nlade erimionl prosecutions mist he
follawed exeepl In enaen whers statudes
nro Justifinbly adtacked on thelr faee as
abrideing free expresalon, or uhc-rr- ntat-
utes ave justifinbly attacked as applicd
for the purpose of discouraging protected
activitica. U.8.C.A.Const. Amends. 1, 9.

12. Courts C20508(7)

Texas abortion laws, althmmh un-
constitutional in depriving single women
and married couples of right secured by
Ninth Amendment to choose whether to
have children and as being vaguc and
overbroad, could not be justifiably at-

L
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tacked on their face as abridging free ox-
pression or ar heing applicd for purpose
of disconraging protected activities, and
federal court would abstain from enjoin-
ing enforcement of the lawa, Vernon's
Ann.Tex.P.C. orts, 1191-1194, 1196 U.S.
C.A.Const. Amends, 1, 9.

r————

Linda N, Coffee, Dallns, Tex., Sarah
Weddington, Austin, Toex., for plaintiffs,

Fred  Bruner, Daugherty, BRruner,
Lastelick & Anderson, Ray L. Merrill,
Jr.. Nallas, Tex., for intervener,

John B. Tolle, Asst. Dist. Atty., Dallas,
Tex., Jay Floyd, Asst. Atty. Gen., Austin,
Tex., for defendant.

Before GOLDBERG Circuit Judge, -
and IUGHES and TAYLOR, sttnct-

Judges.

LooOn Mnreeh 30 1070, plaintiff Jane NHoe
{ill her eoriginal complaint in CA-3-
ST uader the Fiest, Fourth, Fifth,
Fighth, Ninth, and Fourteenth Amends
ments to the United Xtntes Constitution,
She alleged jurisdiction to be econferrml’
upon the Court by Title 28, United States
Colp, Sections 1301, 1343, 2201, 2202,
2081 and 2258wl by Title 42, United
KRtates Code, Nection 1953 On April 2:.’.,
plaintiff Roe amended hee complaing to
sur Yon behali of herself and all others
sinvbnrly witunted,”

On Mareh 2L James Ilulu-r: Hallford,
M. Dy, was given leave ta intervene.  Halls
ford's  complaint reeited the same eon-
stitntional aoed jurisidictionn] geomnds ng
the complnint of plaintiff Roe,  Aecord.
ing to his petition for intervention, Iiall-
ford wrrke ta repreesent “himself and tha
classe of peraphs whe are phswicinns,  li-
rensed to preactice medicine under  the
laws nf the State uf Texus nand who fenr
futvee prowcntion,”

On Mareh (8, 1070, plnintiffea Jolin nnd
Mmy Dae filed their originnl  eotaplaint
in AT 3ENT L The enmplatint of pinin
fiffe Dy recited the wnme constitstionnd
and  puriwdictionnl geonmde as bl the
comphaint of pinintiff Roe in CA=-3690
and, like Roe, plaintiffa Doe sibsequently
atmended their complaint so aa to nduert
n class aetion,

U'Inintiffa Roe and Doe have adopted
presbonyms for: purposes of anonymity,

a

PER CURIAM: o

Two similar cases are presently before
the Court on motiona for summary judg-
ment pursuant to Rule 56 of the Federal
Rules of Civil Procedure. The defend-
ant in both cases is Henry Wade, District
Attorncy of Dallas County, Texas.  In

‘one action plaintiffs are John and Mary

Doe, and in the other Janec Roe and

~James Hubert Hallford, M.D., interve-

nor.!

[1] From their respective positions
of married couple, single woman, and
practicing physician, plaintiffs attack
Articles 1191, 1192, 1193, 1194, and 1196
of the Texas Penal Code,® hercinafter re-
ferred to as the Texas Abortion Laws.
Plaintiffs allege that the Texas Ahortion
Laws deprive married couples and single
women of the right to choose whether to
have children, a nght. secured by the
Ninth Amendment. ‘

2. Articie 1181 Ahortion .
If any person shall designedly adminia-
ter 0 a pregnant woeman or knowingly
procure tn be ndministersd with her eon-
rent nny drug or modicine, or ahail nae
townrds her ang violence or means what-
ever exteranlly or internally applied, and’
thereby procure an nhortion, he ghall he
confined in the penitentiary not less than
“two nor more than five years; if it be
done without her eonsent, the punishment
ahall be donbled. By “abnetion™ iz meant -
that the Jife of the fetus or embryo ahnll
" he deatroydil in the woman's womb or
that a premature hirth thereof be ennsed. .
Article 1192 Furnishing the Meana |
Whoever furnishes the means for pro-
curing an abortion knowing the parpose
intended is guilty na an accomplice.
Article 1193 Attempt at Abortion
If the meana used ahall fail to prodoce
an nhortion, the offender is neverthelean
guilty of an attempt to produce nbortion,
proviided it he whown that such means
~were cnlenlnted to prodoee that  result,
and shall be finml not less than one hun--
deed nor moere than one thousand dolines,
Article 1104 Murder in I'rndurmrp Mmr-
tinn
If the death of the mother is nccnsmnml
by an abortion so produced or by an at-
tempt to effect the xame it is murder,
Article 1196 Ry Medical Advice
Nothing in thin chapler applies to an
" nhortion procured or attempted by med-
" leal sdvice for the purpone of mvin; the
lifo of the mother.
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Defendant ehallenges the standing of
cach of the plaintiffs to bring this ac-
tion. However, it appears to the Court
that Plaintiff Roe and plaintiff-inter-
venor Hallford. oceupy positions vis-n-vis
the ! Texas Abortion Laws suificient to
differentinte them from the general pub-
lie. Compare Pierce v. Seciety of 'Sis-
tera, 268 U.8, 510, 46 8.Ct. 671, 60 L.Id.

1070 1925), and Griswold v. Connecticut,,

821 U.8. 479, 856 S.CL. 1678, 14 L.Ed.2d
510 (1966),* with Frothingham v/ Mel
lon, 262 U.S8. 447, 41 S.Ct. b07, 67T L:
Bd. 71078 (19235, Plintiff Roe filed
her portion of the suit as & pregnant
woman wishing to cxcrcise the asserts
ed constitutional right to choose whethe
er fo bear the child she was carrying:
Intervenar Hallford alleged in his por-

tion of the suit that, in the'course of '

daily cxercise. of his duty as a physi-

cian and in order to give his patients ac-

ceas to what he asserts to be their con-
stitutional right to choose whether to
have children. he must act 20 as to render
criminal liability for himself under the
Texas Abortion Laws a likelihood.. Dr,

Hallford further alleges that Article
1196 of the Texas Abortion Laws is so

“vague a8 to deprive him of warning of

what produces criminal liability in”th'at
portion of his medical practice’ and con-
asultations m\'oivmg abort:ons o

[2] .On the basis of plamhffs sub--

stantive conientions,® it appears that
there then exists a “nexus between the
status asserted by the litigant[s] and

the claim[s] [they present].” Flast v. .
- Cohen, 392 U.S. 83, 102, 88 S.Ct. 1942,

20 L.lEd.2d 947 (1968).

{31 Further, we arc satisfied that
there presently exista a degree of conten-
tiousness beiween Roe and Haliford and
the defendant to establish a “case of
actual contraoversy” as required by Title

3. DIy the autharity of Gricvoald, Dre, Hal- .
ford fn stnnding {0 rnise 1he rlghds of
his' putlents, single women sl waeried
conples, e well as rights of bis own,

4. "[ln ruling on stamding, it ix |l0”l‘.lli'|!-
proprinte and neeessuty to ook to the
sihsatnttive jixnen * 2 * t5 determifie
whetior tliere in a logieal nexus etween

28, United Statea Code, Section 2201,
Golden v. Zwickler, 394 U.S, 103, 89 5.Ct.
956, 22 L.Ed.2d 113 (1969). ..

Each plaintiff sccka as relief, firat, a

judgment declaring the Texas' Ahortion
Lawa unconstitutional on their face and,
gecond, an injunction against their en-
forcoment. The nature of the nclief re-
quecated suggesta the order in which the
isaucs presented should be passed upon$
Accordingly, we sce the nsuew Presented
as follows:
“I.. ‘Ave plnintiffs entitled to a dcclara-
- tory judgment that the Texas Abortion
» Lawa are’ unconstitutional on their
: face? ' C

“1l.- Are plaintiffs entitled to 'an in-

“junction against the enforcement of

these laws" .

I

‘Defendants have suggested that this
Court should abstain from rendering a

. decision on plaintiffs’ request for a de-

claratory judgment. However, we are
guided to an opposite conclusion by the.
authority of Zwickler v. Koota, 389 U.S.

241, 248-249, 88 S.Ct. 391, 19 L.Ed.2d

444 (1967):

"The. Judgc-madc doctrine .of absien--
~tion * * - * ganctions *°* * ps.
cape only in narrowly limited ‘special
~eircumstances.’ * * * QOne of the
“gpecial circumstances’ * * * igthe
 suseeptibility of a state statute of a
‘construction by the state courts that
would aveid or modify the conshtu-
tional question.” :

The Court in Zwickler v. Koota subse-
quently gquoted from United States v.
Livingston, 179 F.Supp. 9 12—13 {E.D.

8.C.1959):

“Regard for the interest ,and sover-
eignty ~of the state and reluctance

the siptos naserterdd and the elainy songht
to b ndjudiented,”  Flast v, Coben, 302
.8, K5, 102, 89 8,0 1042, 200 LA
T (1D6R), x

5. Zwickler v, Kootn, 3N T8, 247, 254, 88
K06 90, 10 LIS 444 (197) 0 Cam-
reon v, Johnson, 180 1.4, 611,615, 88
R.Cr. 1330, 20 L. Fad as2 (lﬁm‘u‘ﬂ.
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necdlessly to adjudicate constitutional
issues may requive a federnl District
Court ta abstain from adjudication if
the parties may avail themselves of an
appropriate procedure to oblain state
interprelation of state laws requiring
conatruction. * * * The decision in
[Harvison v. N A.A.C.P, 360 U8, 167,

79 R.Ct. 1026, 3 L.Ed.2d 1162], how-

ever, iz not a broad encyclical com<
mandinge autemafic remission to the
state courts of all federal constitution-
al questions arising in the application
of stale statutes, * * * Though
never interpreted by a state court, if a
stale wtatute is not fairly subject to an
interpretation which will avoid or mod-
ify the federal constitutional question,
it is the duty of a federal court to de-
cide the federal question when present-
ed to it.  Any other course would im-

“pose expense and long delay upon the
litiganta without hope of its bearving
fruit,"*

{41 Inasmuch as there is no possibil-
ity that atate question adjudication in
the conrts of Texas would eliminate the
necessily for this Court to pnss upon
plaintiffs’ Ninth Amendment claim or
Dr. Hialiford’s attack on Article 1196 for

vaguencss, abatention as to their requoest |
for declaratory judgment is unwarranted.

Compare City of Chicnge v. Atchison, T.

& S. F. R. Co, 357 U.S. 77, 84, 78 8.Ct.-

1063, 2 I.Ed.2d 1174 (1958), with Reetz

v, Bozanich, 307 U.S. 82, 90 §.Ct. 788, 26 -

LEd.2d 68 (1970).

B O8O 1TR, pt U020, 8N R ot SIH-I0T,
(Citntions omittel) '

7. Axide from theie Ninth Amendment and’
vagueness argumnents, plyintiffs hinve pre-
wemtesl an areny of eonatitutionnl argu-
menty,  Jowover, nas dointiffn econceded
I aral argement, these plditbonnd argu-
wente e peripherd ta the madn isaoes,
Consoguently, they will not be passed |
Ny, ’ ’

8 “The ennmeration in the Constitution,’
af certiin rights shndl not be cnnstrucd
to deny or dispierage others retained hy
the peojte,”

9. At 482, K3 SOt oat 16N the opinfon -

staten s ln determining which righin are

' {5]) On the merita, plaintiffs argue
as their principal contention? that the
Texag Abortion Laws must be declarcd
uncenstitutional hecause they deprive
single women and married couples of
their right, secured by the Ninth Amend-
ment,® to choose whether to have children.
We agree. .

The cssence of the interest sought to
be protected here is the right of choice
over events which, by their character and
consequences, bear in a fundajrimntal
manner on the privacy of individuals,
“The manner by which such interests are
accured by the Ninth Amendment . is il-
lustrated by the concurring opinion of
Mpr. Justice Goldberg in Griswold v. Con-
necticut, 381 U.S. 479, 492, 85 S.Ct. 1678,
14 L.Ed.2d 510 (1965): :

“{T)he Ninth Amendment shows a be-
- lief of the Constitution's authors that
o fundamental rights cxist that are not
o+ expressly ecnumerated in the first cight
amendments and intent that the list of
"rights included there not be deemed cx-
haustive,! * * #

" “The Ninth Amendment simply shows
‘the intent of the Constitution’s au-
thors that other fundamental personal
rights should not be denied such pro-

" tection or disparaged in any other way

simply because they are not specifici-

cally listed in the firat eight constitu-
tional amendments.” (Emphasis add-
ed.) ? L

Relative sanctuaries for such “funda-
mental” interests have been established

~ funidamental, judges ate not left at large
to decide easen in light of their personal
and private notions,  Rather, they must
look to the ‘traditiond and  [eollective]
conxcionee of our people’ to determine
whether a principle i ‘a0 rooted [there]
“e e w puto be ranked an fundamental’,
Snyder v, [Commonwenlth of ] Masanchu-
nettn, 201 {18, 07, 105 [64 R.Ct 330, 78
L. 674]. The innquiry is whether n right
involved ‘ix of snch a character that it
eaninot be denicd without vielating those
“fundamentnl principles of liberty and jus-
tiee which lie at the hake of all onr wivil

and politienl institutionn,” * * * Dow.
el v, Alahama, 287 TLE, 46, 07 [67 8.Ct,
08, 77 LB 168} '
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for the family," the marital cnuplc.“
and the individual'®

Freedom to choose in the mattcr? of
abortions has been accorded the atatus
of n “fundamental” right in cvery case
coming to the attention of thia Court
where the question has been raised. Bab-
bitz v. McCann, 312 F.Supp. 726 (E.D.
People y. Belous, 80 Cal.
Rptr.- 354, 458 P.2d 194 (Cal.1969);

" State v. Munson, (South Dakota Cireuit
April 6,

Court, .Pennington County,
Accord, United States v. Vuitch,
306 F.Supp. 1032 (D.D.C.1969). The
California Suprcme Court i in Belouas stat-

ed: .
“The fundamental right of the woman

- {o choose whether to bear children fol-
lows from the Supreme.Court's and -

this court's repeated acknowledgment

" of a ‘right of privacy’ or ‘liberty' in
matters related to marriage, family, -

and sex.” 80 CalRptr, at 359, 458

P.2d at 199.

" The District Court in Vuitch wrote:

“There has been * * * an increas-

ing indication in the decisions of the -

Supreme Court of the United States

that as a secular matter a woman’s lib-

erty and right of privacy extends to

SOR N,
310, 45 8.Ct. 571, 69 LFd, 1070 (1025) ;.
Meyer v. Nebraskna, 262 17 .b 300, 43 S.Ct.
623, 87 L.Ed, 1042 (1023); and DPrinee
v. Commonwenlth of annrhusnﬂa. a0
.8, 158, G4 8.0t 438, S8 L.Ed. 645
-(1D44). :

1., Toving v. Commonwenlths of Vieginin,
J88 U8, 1, KT 8.0 1817, 18 LEd.2d 1016
(1507) ; (-rlnwnill v. Conneetient, 381 .
U8 470, 80 8.0t 1678, 14 LEd.24 510
- {180%) ; nml uelinnan v. Batehelor, 308
F.8upp. 720 (NX.].Tex 1070}, :

12. Skinner v. Oklnlmmn. 310 .8, 535, 02
8.Ct. 1110, 86 L., 06 (1M42) ; andd
Stanley v, Georgin, .%M U 3, 607, 80 8.t
1243, 22 L. Ed.2q 542 (1060).

13. Religion, Mornlity, and Abortion: gf
Constitutional Appraisal, 2 Loyola Univ:
L.Rev. 1, 8 (1969). Mr, Judice Clark
gocs on to write, “* * * ahortion fnlls
within thnt sensitive area of privacy—
the marital relation. One of the hasic
valum Qf this privncy is birth control, ua

family, marriage and aex matters and

may well include the right to remove

an unwanted child at least in early
 stages of pregnancy.” 305 F Supp at

1036.

Writing ahout Griswold v. (,o,nnect:cut,
supre, and the decisions leading up to
it, former Associate Justice Tom C. Clark
observed:

“The result of theae docisions is the ev-
-olution of the concept that there is a
certain “zone of individual: privacy
. which is protectqd by the Constitution,
- Unless the State has a compelling sub.
ordinating intercst that outweighs the
individual rights of human beings, it
may not interfere with a person’s mar-
riage, home, children and day-to-day
living habits. This is one of the most
fundamental concepts that the Found-
ing Fathers had in mind when they
drafted the Constitution.” 13 .

[6] Since the Texas Abortion Laws
infringe upon plaintiffs’ fundamental
right to choose whether to have children,
the burden is on the defendant to demon-

- strate to the satisfaction of the Court

that such infringement is necessary to
support a compelling state interest.!t

The defendant has failed to meet this
burden.

ovideneed by the Grivrold decision,  iris-
wold's  act wax  to prevent  formation
of the fetus, This, the Court found, was
conutitntionnlly protected.  If anindivil-
unl may prevent eoantraception, why can
he not nullify that conception when pre-
vention has failed?" £dd, at D, .

14, “In n long keries of enses this Court lins
Lietd that where fundamental persounst il
erties nre involved, they may cnot I
nbridged by the States simply on a slow-

- ing that o regulntory atntute ha gone ra-
tionn} relationshipr to the effeetuntion of
noproper stute purpose. “Where thiere ix
n signifieant eneroncliment npon pnr«olnl
liherty, the State may prevail nn]\ npon
showing a ruborlinating interest which ix
ecompeiling,” Intes v, {City of ] Little Roek,
361 UK 510, 524 [80 8.0t 412, 4 1.84.241
4501, (‘rm\mld ¥. Connecticut, 381 T.8,
470, 407, K5 S.Ct. 1687R, 14 LEAL2D 510
{1735)  (concurring opinion of Mr. Jus-
tice Goldberg), Nce alvo Kramer v, Un-

“jon Free Schiool Distriet, 305 U.&. 62,
&0 R.Ct, 1848, 23 L.EA2E 581 (106m,

)
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To be sure, the defendant has present-
cd the Court with several compelling jus-
tificationa for state presence in the area
of abortions,  These include the legili-

mate interesis of the state in seeing to

it that abortions are perfermed by com-
Petent persons and in adequate surround-

ings, Concern over abortion ‘of the-
"auivkened” fetus may well rank as ans .

other such interest. The difficully with.

" the Texas Abortion Laws is that,‘even if

they promote these intereats,'s they far

outstrip thesc justifications in their im-:.
pact by prohibiting all abertions’ exeept
those performed “for the purpose of save .

ing the life of the mother, 18
[7-%] It is axiomatic that the fnct

that n statutory scheme scrves permissi-.
ble or even compelliing state interests will
- not save it from the consequences of un-

constitutional overbreadth. E. g.. Thern-

hill v, Alabama, 310 U.S. 88, 60 §.Ct. 736, -
84 L.Ed. 1093 (1940); Buchanan v.. -

Batchelor, 308 F.Supp, 729 {N.D.Tex.

1970),  While the Ninth Amendment

right to choose to have an abortion is not

unqualified or unfettered, a statute de-.

Abortion Laws because the Texas Legis-
lature did not limit the scope.of the stat-
utes to such interests. On the contrary,
the Texas astatutes, in thelr monolithic
interdiction, sweep far beyond any arcas
of compelling state interest,

[10] Not only are the Texas Abortion
Laws unconstitutionally overbroad, they
are also unconstitutionally vague. The
Supreme Court has declared that “a stat-
ute which cither forbids or requires the
taing of an act in terms 80 vague that
men of commion intelligenee must neeess
sarily guess at its meaning and diffeor as

tn its application violates the first rssen-

tal nf due process of faw.” Connnlly v.

A% I Iw vt elenr whether the Feens Iu\\u

prewettly serves the interests assopted by
the defendunt. For instanee, the Court
gathers from w rending of the ehinllenged
stttutes that they presently wounld permit
e nbortion “for the purpows of smving the

"

General Conalruction Co., 269 1], .‘)

391, 46 S.Ct. 126, 70 1, }url 322 (1"}26
“No one may be required at peril of Tife,
liberty or property to specutate as to the
meaning of -penal statutes. Al are onti-

tled to be informed as to what the State
- commands or forbids.” Lanzetta v. New
- Jersey, 306 U.8, 451, 453, 59 5.Ct. 618,
B3 LK. BBB (1030). See alan Glaeeio v,

Pennsylvania, 382 U.S. 399, 402-403, 86
S.CL 518, 15 L.Ed.2d 447 (1966). Un-
der this standard the. Texas qtatutea fail

‘the vmuennqq tev.t

vide Dv, Hallford and phymuam of his
class with proper notice of what actd in
their daily practied and conaultation will

-aubject them to criminal habsllty. Arti-
- cle 1196 provides:

“Nothing in this chajiter apph’es to an
abortion procured or attempted by
medical ‘advice for the purpdse of sav-
ing the life of the mother.” "

It is apparent that there are grave and
manifold uncertainties in the application

, cof Article 1196. How likely must death
csined to regulate the circumstances of .
abortions must restrict its scope to com- .
pelling state intereats. There is uncon- -
stitutional overbreadth in the:' Texas

be?  Must death be certain if the abor-

.tion is not performed? Is it enough that

the woman could not undergo birth with-
out-an ascertainably higher possibility of
death than would normally be the case?
What if the woman threatened suicide if
the abortion was not performed? How
imminent must death be if the abortion
18- not .performed? Is it sufficient if
having the child will shorten the life of
the woman by a number of years? These
questions simply cannot be answered.

The grave uncertainties in the applica-
tion of Article 1196 and the consequent
uncertainty concerning criminal liability
under the related abortion statutes are
mare than sufficient to render the Texas
Abortion Laws uncenstitutionally vague
in violation of the Due Process Clause
of the Fourteenth Amondmont

Ilfn of the nwi lwr 10w [M'I’fﬂl‘llil'!l LT
tthere awd quite posdhiy h\ oue uther
than a physiciun. :

IG. Article 1106 -

r

The ’Toxm Mmrtlon L.mn fail to pro- ’
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We come finally to a consideration of
the appropriateness of plaintiffs’ request

" far injunctive relief. Plaintiffs have

suggested in oral argument that, should
the Court declare the Texas Abortion

Laws unconstitutional, that decision .

would of itself warrant the issuance of

an injunction against state enforcement

of the statutes. However, the Court is

of the opinion that it must abstain from

granting the injunction.

~ Clearly, the question whether to ab- .
stain concerning an injunction ngninst
the enforcement of siale criminal lawas.

. is divorced from concerns of abstention - .
in rendering a declaratory judgment.

Quoting from Zwickler v. Koota,

-*[A] request for a declaratory judg- .
- ment that a state statute is overbroad -
on its face must be considered inde-
pendently of any request for injunctive -

. relief against enforcement of that stat-

ute, We hold that a federal district:
~eourt has the duly to decide the ap--

propriateness and merits of the de-
~claratory request irrespective of its
conclusion as to the propriety of the is-

© ~ suance of the injunction.” 38¢ U.S. at
1254, 38 S. Ct at 399, .

) '\

in Dombrowski v. Pfister, 380 U.S. 479,
484-485, 85 SCt.' 1116, 1120-21, 14 LEd
2d 22 (1965):

“[{T]he Court has recognized that fed-
eral interference with a State's good-
faith administration of its criminal
laws is peculiarly inconsiatent with our
federal framework. It is generally to

be assumed that state courts and pros- -

ecutors will observe constitutional
limitations as expounded by this Court,
and that the mere possibility of erro-
neous initial application of constity-
tional standards will usually not

1. 1T e donr s not open o all who wouli
(est the validity of stnte stataten or eon-
dnet g foderally  waporvised pre-teinl of
n xtate prosceution by the simple éxpes

[117 The strong reluctance of federal
courts to interfere with the process of-

state criminal procedure was reflected - of fact, we hold that the motions for sum-

amount to the irreparable mmry negs
essary to justify a dmruptlon of order.
ly state procecdings.”

This federal policy of non- inteffercnce

. with state eriminal prosecutions must be
followed except in cases where “statutes

are justifiably attacked on their face aq

-abridging frec expression,” or where

statutes are justifiably attacked “as ap

“plied for the purpese of discouraging
“protected activities.” Dombrowski v,

Pfister, 380 U.S. at 489-490, 85 S.Ct. nt
1122,

(12} Neither of the above prerequi.
sitea ean be found here. While plaintiffa’
first substantive argument resis on no-
tions of privacy which are to a degree
common to the First and Ninth Amend.
ments, we .do not believe that plaintiffs
can seriously arguc that the Texas Abor-
tion Laws are vuinerable "on their face
as abridging free expression.” V. Fyr-
ther, deliberate application of the stat-
utes ‘“for the purpose of discouraging
protected. activities” has not been al-
leged. We therefore conclude that we
must abstrain from issuing an injunc-
tion against enforcement of the Texas

Abortion Laws,

- CONCLUSION

In the absence of any conteated issues

mary judgment of the plaintiff Roe and

- plaintiff-intervenor Hallford should be
- granted as to their request for declara-

tory judgment. In granting declaratory

“-relief, we find the Texas Abortion Laws

unconstitutional for vagueness and over- -
breadth, though for the reasons herein’
stated we decline to issue an injunction.
We need not here delineate the factors
which could qualify the right of a moth.
er to have an abortion. It is sufficient
to state that legislation concerning abor-
tion must address itself to more than a

:bare negation of that right. -

- divnt of nlleging that the provecution some-
how  affeets First Amendnent rights,”
'arter v. Kimzey, 308 ]"qmlp ﬂﬂl i
(NG 10T,
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JUDGMENT

Thixs netion eame on for hearing on mo-
tions for summary judgment before a
three-judpe court compased of Irving L.
Goldberg,  Circuit Judge, Sarah T.
Hughea and W, M. Tavlor, Jr.. District
Judgea.  The defendant in both cases ia
Henry Wade, District Attorney of Dal.
las County, Texas, 'In one action plain-
tiffa are John and Mary Doe, husband
nwd wife, aml in the other Jane Ree and
James Hobert Hallfosd, MDDy, Inbep-
LXNITII N

The emne havhig beewe hoard on Hhe

webita, the UCoupet, upon cotinldoration of K

affldnviw, brlefs wsd nrgumenta of coun-
“aed, Ty nn fo)lows: :

: Findings nf Faet _
(1 Plaintift Jane Roe, plaintiffein.
tervenor James Hubert Hallford, M.D.,

- and the members of their respective

" classes have atandmn to bring this law- .
qmt

- {2) Plaintiffs John and Mary Doe

" failed to allege facts sufficient to create
a present controversy and therefore do
not have standing,

(3) Articles 1191, 1192, 119‘% 1194
and 1196 of the Texas Penal Code. here-
inafter referred to as the Texas Abortion
Laws, are a0 written as to deprive single

;. women and married persons of the op-

portunity to choose whether to have chil-
dren.

{4) The Texas Abortion Laws &re 80
vaguely worded as to produce grave and
manifold uncertainties concerning the-
. eircumstances which would produce erim-

. inal llabihty.

Conelugions of Law

(1) This case is a proper one for a

three-judge court.

{2) Abstention, concerning plmntlffs ‘
request for a declaratory Judﬁ:ment, is”
unwarranted.

(3} The fundamental right of' single
. women and married persons to :choose
whether to have children ia protected by

- the Ninth Amendment, through the Four-

tecnth Amcndment

‘

(4} The Texas Abortion Laws i infringe
upon this nght, .

(6) The defendant hnls not demon-
strated that the infringement of plain-
tiffs’ Ninth Amendmont rights hy the
Texas Abortion Laws is hecessary to
support a compelling state interest,

(6) The Texas Aboriion Lawa are con-
sequently void on their face becanse they

-are unconstitutionally overbroad.

(7Y The Texas Aboilion Taws nre void
on thely face beesise they nre vigue iy

Cvdolatton of the Dhie Procionn e of

the Fonetevnth Amendumient,

tRY Abntention, concerning plaintifes’
revgaesl. for an Enfonetlon angninst the en-
forcoment of the Toxns AhmHnn Laws, in
warrantaed, ‘ :

It is therefore onlnrvd.‘m!jmlxnd and
decresd that: (1) the complnint of John
and Mary Doe he dismissed; {2) the
Texns Abortion Lawa arc declared void
on their face for unconstitutional over-
breadth and for vagueness; (3) plain-
tiffs' application for mJunctlon be dis-

' m:sscd
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e v. l 9 ] . 1970) argued before the U,S,.
319 F. Supp. 1048 (N.D. Ga ‘
Doe'v. B?;;Z;;eme Court December 13, 1971 reargued October l;, 1972

Mary DOE et al,
v.

Arthur K, BOLTON, as Attorney Generai

" of the Staie of Georgia, Lewis R, Sia-
ton as District Attorney of Fulton
County, Georgin and Herbert T, Jon.
. kins, as Chict or Police of the City of
_Atlanta,

Civ. A. No. 13676.

United States Distyrict Court,
. S N. D. Georgla,
- ' o Atlanta Division.
R July 31, 1970,
Suppiemental Opinion Oct, 14, 1970,

Class action attacking validity of

. . state abortion statute. A Three-Judge

' DmmaCanmmMcMmuwmmL
cians and nurses that because of state

- ‘abortion statute they were not free to

perform or counsel obtaining of abor-

)
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tions  and  were therefore unconstitu-
tionally restricted in practice of their

professions did not present justiciable .

controversy and that statute was mvahd
to extent it limited cases in wh:ch abor-
tion could be performed. ;

Order accordingly,

1. Federal Clvil Procedure &9

State Attorney Goeneral who was re-
quired to represent state in legal pro-
ceedings ar o give opinion on abortion

statite when requeated by Governor and

who was head of department which was
vested with juvisdiction in all matters of
law relatite to governmental depart-

defendant in cE.wq action attacking state
ahortion siatute. 28 U.S.C.A. §§,1343,
2201, 2202; 42 U.S.C.A, § 1983;. Code

Ga. §§ 26-1201 et weq,, 40-1602, 40-1614 ;-

Const.Ga, nrt, 6. § 10, par, 2.

2. Declaralory Judgment 202
Phy-iciany, nurses, ministers and

social workers who claimed that because

of state statute tiey were not free to

©operform or counsel obtaining of abor-
tions and were therefore unconstitu-
tionaliy restricted in practice of their:

professions hud standing to bring action

seeking deelaratory judgment as‘_ to va- .

Lidity and injunction against cnforce-
ment of statute. 28 U.S.C.A. §§ 1343,

2001, 2202; 42 11.5.CLA. § 1983; Code.

Ga, § 26-1201 et seq. 3

3. Declaratory Judgment &2274

For fedeval courts to have jurisdie-
tion in declaratory judgment proceeding
atta~king validity of state statute, there

must be actual controversy in which con-
stitutionality of statute is drawn into’

question in truly adversary context, U.
S.C.A.Const, art. 3, § 2. -

4 Declaratory Judgment =121

Where plaintiff’s request for thera-
peutic abortion had been denied by hos.
pital committee on ground that her situ-

ation did nat come within terms of state

abortinn statute, there was actual inter-
ference with claimed constitutional right
by decision of body which state had

»

vested with power to grant or deny legal
abortions  and  plaintiff's - declaratory
judgment  action  attacking  statute
presented  justiciable controversy, 28
U.S.C.A. §§ 1343, 2201, 2202; 42 U.8.C.
A. § 1983; Code Ga. §§ 26-1201, 26—

1202, 26-1202¢a) (1-3), (b). =

6. Declaratory Judgment 2123

Claims by physicians’ and nurses
that because of state abortion statute
they were not frec to perform or counsel
obtaining of abortions and werce there-
fore unconstitutionally restricted in
‘practice of their professions did not
present justicinble controversy. 28 U.S.
C.A. §§ 1343, 2201, 2202; 42 U.S.C.A. §

ments, boaris and agencics wasproper -~ 1983, - Code Ga. §§ 20-1201, 26-1202,

'26-1202(a) (1-3), (b).

6. Courts G-'-"dﬂﬂ(l)

There is no 1cqmrcr}1cnt that m:-
gant in federal court exhaust atate judi-
cial remedics, where he. i’.‘l‘ asserting
claim in procceding other than habeas

. corpus involving subject over which fed-

‘eral and state courts have concurrcnt ju-
visdiction. :

7. Aimri:lnn L—J | :
State may not unduly limit reasons
for which woman may obtain abortion

“but may legitimately require that deci- 7

-sion to terminate her pregnancy be one
recached only on consideration of more
factors than desires of woman and her
ability to find willing physician. U.S.
C.A.Const, Amends. 9, 14; Code Ga. §
26-1201 et seq.

8. Constitutional Law €282 -

Concept of personal liberty embod-
ies right to privacy which apparently
is also broad enough to include decision

to abort pregnancy. U.S.C.A.Const. .

Amend. 9.

9. Abhortion <=1

Once embryo has formed, decision
to abort its development cannot be con-
sidered purely private one affecting only
man and woman and state may assert le-

" gitimate area of control short of inva-

sion of personal right of initial decision.
U.S.C.A.Const, Amends, 9, 14 Code Ga.
§ 26-1201 et seq.
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10. Constitutional Law <2250

Mere fact that physicians and psy-
chiatrists arc more accessible to rich.
people than to poor people, making abor- -
tions more available to wealthy than to
indigent, is not -in itself a violation .
of equal protection. U.S5.C.A.Const. -
Amend. 14; Code Ga. § 26-1201 et seq. .

i

11. Abortion &1 )
Reasons for abortion may not be

prescribed but quality of decision as well

* as manner of its exccution are properly -
" "statute invalid to extent it limjted rea-

" sons for granting of abortion but upheld
" requirement of approval by hospital

within realm of state control. U.S.C.A,

. Const. Amends. 9, 14; Code Ga. § 26—-‘

;1201 et seq.

12. Abortion <=1 I _ i‘_-'.-.'

Declaratory Judp;mcnt =22
State abortion statute to extent it

- limited cases in which physician could
legally perform abortion to cases where -

“. continuation of pregnancy would endan-

ger life of woman, fetus would very like~ -
lv be born with irremediable mental or
. physical defect or pregnaney resulted .

from forcible or statutory rape in which

case woman must give written statement
under oath as to time and place of rape

- and name of rapist, if known with copy

of statement going to law enforcement

officials and to extent it provided for

-declaratory judgment action as to validi- °

ty of abortion to be performed was un-

constitutional, U.8.C.A.Corat, Amends.
9, 14; Code Ga. § 26-1202(a) (1- 3) (b)

(3, 6), (e).
'13. Courts <=508(7)

. Although federal.court found thail
 atate abortion statute was unconstitu-

tional in certain respects, injunction
against state prosecutions which had not
- “been instituted would be denied. 28 U,
S.C.A. §§ 1343, 2201, 2202; 42 U.8.C.A.
'§ 1983; Code Ga. § 26-1201 et seq.

Supplemental Opinion

I4. Federal Civil Procedure €=331
Where hospital which had previous-

ly denied application for abortion recon- ; 7
censed physicians who wish to perform

sidered and granted application, motion
by party seeking abortion to intervene
in clags action attacking state abortion
statute would be denied,

:15. Federal Civil Procadure (:"3'31

In absence of showing that preg.
nant woman who had been denied abor.
tion at onc hospital because of atate
statute could not . adequatcly represent
tangential interest of another pregnant
woman who had been denied abortion at
another hospital, motion by latter wom.
an to intervene in class action attacking
state abortion statute would bedenied.

'16. Abortion &1

- Where court declared state abort:on

committee before abortion is pcrformed

any action of committee in adoptmg

same reasons for permitting abortion as

‘had been declared mvahd was 1tself in-
ivvahd i

————p———

'ﬂ

- Margie  Pitts  Hames, Tob:ane
Schwartz, Elizabeth Rindskopf, Bettye

- Kehrer, Atlanta, Ga,, for plaintiffs,

Arthur K. Belton Atty. Gen., Tony H.
Hight, Asst. Dist. Atty., Atlanta Ga.,

.for Slaton.

. Raiph H. Wltt Atlanta Ga for Jen-
kms

Ferdinand Buckley, Atlanta Ga for
unborn child of Mary Doe. ‘

Before MORGAN, Circuit Judge and

- SMITH and- HENDERSON " District
:.Judges

PER CURIAM.

This is an action for'declaratory and
injunctive relief brought pursuant to 28

- U.S.C.A. §§ 2201 and 2202, and 42 U.S.C.

A. § 1983 and 28 U.S.C.A. § 1343. It is
a class action attacking Ga. Code Ann, §

© 26-1201 et seq. (1969) Georgia's “Abor-
) tion Act.”

Plaintiffs claim to represent four
sub-classes: pregnant women, single or
married, wishing legal abortions: li-

or counsel performance of legal abor-
tions; registered nurses who desire to
participate in performing or counsel
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perfornumnee of  leyal nimriinuﬁ: and
pimisbers aad socid workers who wish
to b frew da lvise aborfion in tullll‘u‘l-
Tinge jueernant wonmen,

Plhuntiffs seek  an ordey  declarving
Georgin's Abortion Statule uneonst ilu-

tional and enjomimge s enforcemont on

various  grounddsg

(1) the Slatute s lim'mmlitutinunil_\'_

vague and indefinite on its face and as
applical, Tadling  to provide  sufficient
warning of the conduct proscribed, in vi-

olation of the Due Process Clause of the

Fourteenth -Amendmoent to tho United
States Constitulion:

(2) Georgia's Abertion Statute uncon-
. stitutionally abridges & woman's right to

decide o terminate an unwanted prog-
pancy, in restricting that fundamental

liberty without an overriding compelling

state interest;

() the Statute uneonstitutionally re-
stricts the vight of the physicians, nurs-.

ex, ministers and social workers to pirpie-

“tiee their professions;

(1) Georgin’s Abortion Statute pro-
duces diserimination aeainst poor and
m-white women in vielation . of the
Bynal Pratection Clause of the Four-

teenth Amendment to the United States

Constitution,

PENDING MOTIONS

Aithur K. Bolton, sued in his official
eapacity as Atlorney General of Georgia
has moved for an order dismissing the
claim against him on the ground that ne
relicf could be granted against him since
he is not charged generally with the en-
fercement, application or administration

ol the Georgia eriminal stalutes.

(1!  As plaintiffs observe, Article Vi,
§ X, Par, II of the Georgia Constitution,
Ga, Code Ann. § 2-4502 (1933) requires
the Attorncy General to represent the
Stade in any eivil or eriminal case when

required by the Governor. - Further-

more, he may be required to give the

L The Court in nlse aware that the Atlor-
wey General regularly  interpeetn Niate
teeiminal laws and decisions in publishied

Governor advisory opinions on Ui ahor.
tion statude,  Ga, Ceade Aring %40 {Gng
CLAGS Y T iinally, e Allm’jlm',v Coeneral
s head of Lhe Degarbiunnt of  Fiw,
which i vested with anthority and ju-
vizaliction in all matbers of Jaw relaling
Lo governmenial tlc-p:u'l.n‘u_-nl.:{, Lieviirels

“and agencies, Ga, Code Ann, § 40 1614

(10480, The Aldarney Goneral has qnfs
ficient conneetion with enforcement of

Sthe statules allicked to justify retaining
by as a parlyd See Arneson v, Denny,

25 P2d 993 (WD Wash 15283 Jaek-

son v, Colovade, 294 F.Supp. 1065, 1072

(D.Calo IDGRY;  James v, Almond, 170
asupp, 331, 341142 {151V 10509
Internalional Longshoremen's & Ware-
housemen's Union v, Ackerman, H2 IS
Supp, 64, 124 (DHaw 1048), rev'd on
other grounds 187 1.2d 860 (9th Cir,

A1951) 5 Bevins v, Prindable, 39 F.Supp.

TOR, 710 (E.1D.LL1941), Accardingly,
that motion is denied.

The Attorney Generenl has also ahject-
od to dutereopatories which  plaintiffs
seeved for anxwer by o witness, Noper
Rochat, M, D, o view of the disposition
of this case made below, no ruling on

'_Unq mation is necessary,

CThe motion of Ferdinamd Buckloy, -
quire, for reconsideralion of the revoea-
Lion of his appointment as' guardian ad

“litem will be dealt with in conneetion

with the (hscus»mn under I\II- RITS be-
low.

The motion of the Nationu] Legal Pro-
gram on Jlealth Probloms of the Poar to
submit a brief as emicus ecuriae is
granted, 7

“The defendant Tewis R. Slaton, Dis-_
trict Altorney of Fulton County, filed
motions secking orders requiring disclo-

“suve of plaintiff’s identity, granting a

continuance for diseovery for a reason-
able  time - thereafter, and - requiring
paintiff to submit to a physical and
mental examination, In view of the rea-
sonis for which it is held that the com-
plaint of this plaintiff presented a justi-

opinionm aud cicenlam to State judges and
Inw enforcement officvrns,
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cinble controversy, these motions are di-
rected toward obtaining information
which is not relevant to the case. Ac-
cordingly, they are denied. o

_ JURISDICTION
- A, Substantial Constitutional Question.

A threc-judge court waa . convenced
pursuant to 28 U.S.C.A. §§ 2281 and
-2284,  Such action is proper where
plaintiffs attack the constitutionality of
a state statute, raising a substantial
constitutional question, and seck equita-
ble relief against its enforcement. Idle-
~ wild Bon Voyage Liquor Corp. v. Ep-
stein, 370 U.S, 713, 715, 82 S.Ct. 1294, §

L.Ed.2d 794 (1962).
. Plaintiffs here attack the constitution-
. ality of Ga. Code Ann, § 26-1201 ct scq.
(1969) on the grounds that it infringes
rights protected by various Amendments
1o the United States Constitution.
seck an injunction againat enfarcement,

in light of recent cases on the subject ‘of‘

the Constilutional right to an abortion,
" this Conatitutional question appears sub-
stantial, See Roe v. Wade, 314 F.Supp.
1217 (N.D.Tex., June 17, 1970); Doc v.

Randall, 314 F.Supp. 32 (D.Minn., May "~

19, 1970}; Doe v. Scoit, 310 F.Supp.
G688 (N.LLIEL, March 27, 1970); Bab-
bitz v. McCann, 310 F.Supp. 293 (E.D.
Wis1970); United States v. Vuiteh,
306 F.Supp. 1032 (D.D.C.1969), app.
docketed, No, 1166 (February 5, 1970);
California v. Belous, 71 Cai.2d 954, 80
Cal.Rptr. 364, 458 P.2d 194 (1969), cert.
den, 397 U.8. 915, 90-8.Ct. 920, 25 L.
Ed.2d 96 (1970).

B. Justiciability.
Standing

By motion to dismiss, Lewis R. Slaton,
District Attorney of Fulton County, con-
tends that all plaintiffs other than Mary

-Doe lack standing to maintain this ac-
tion. The basis for the claims of these
plaintiffs is that because they are not
free to perform of counsel the obtaining
of abortions, they are unconstitutionally
restricted in the practice of their profes-
sions,

Th:(!y‘,. :

There are ¢ertainly instances in which
any of these plaintif{s would have stand.
ing to claim a constitutional right tq
practice his profesgion, and - infringe.
ment thereof. For instance, few would -
dispute that a social worker being proge-
cuted for conspiracy because he (or ghe)
counselled obtaining an abortion,.¢nd re-
ferred the client to a physician "}'or the
abortion, would have standing to scek a
declaratory judgment of his (or her) as.
sorted constitutional right and infringe.
ment thercof. See Griswold v, Connecti-
cut, 381 U.S, 479, 86 S.Ct. 1678, 14 L.
Ed.2d 510 (1965).

But absent prosccution or md:ctment,
that these plaintiffs do have standing is
more difficult to sce. Whether their
claim is otherwise justiciable s irrcle-
vant, Flast v. Cohen, 392 U.S, 83, 100
n. 21, 99 S5.Ct. 1942, 20 L.Ed.2d 947
{1968). The sole issue is whether there
ia a logical link between the atatus they
assert (physician, nurse) and the claim
they seek adjudicated, or between their .
status and both the type of cnactment
attacked and the nature of the constity-
tional infringement alleged. 392 U.S. at
102, 88 S.Ct. 1942,

{2] Under cither test, all the plain.
tiffs have standing. As physicians,
nurses, ministeras or social workers they
attack a criminal statute potentially ap-
plicable to them, on the grounds that it
unconstitutionally restricts their right
to practice., Accordingly, the motion to
dismiss for lack of standing is denied.

Collision of Interests

{31 Article TIT of the United States
Constitution limits the Jurudtctlon of
the federal courts to cases and' contro-
versies.  And it is well established that
in actions for declaratory judgments, a
District Court may not render an advi-
sory opinion on the constitutionality of &
state statute. Rather there must be

“exigent adversity,” an actual controver-
sy in which the constitutionality of the
statute is drawn into question in a truly
adversary context. See Golden v. Zwick-
ler, 394 U.S. 103, 108, 89 S.Ct. 956, 22
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LEL2d 113 (1969); Pac v. Ullman, 367

UK 497, 81 S.Ct. 1762, 6 L.Ed.2d 989
|1%H United Public Workers of
Americn v, Mitchell, 330 U.S, 76, 89, 67
§.Ct. 5506, 91 L.Ed. 754 (1947).

Most akin to the instant case is Poe v.
Ullman, 367 U.S. 497, 81 S.Ct. 1752, 6
L.Ed.2d 989 (19G1). There, & married
couple, & married woman and their phy-
sician sought a declaratory judgment
that -Connecticut’'s statutes prohibiting
the use of contraceptive devices and the
giving of medical advice in the use of
such devices viclated plaintiffs’ Four-
teenth Amendment rights, depriving
them of life and liberty without due,
process of law, None of the plaintiffs
had been indicted or prosecuted under
the statutes. There had been only one

recorded prosecution for violation of the

statutes in the seventy-five years since
their enactment, and that single instance
sccutred twenty vears before the declar-
atory judgment aclion was brought,
The Supreme Court suggested that ‘the
lack of a pending prosecution or immedi- .
ate threat of such prosecution against
the particular plaintiffs made the claims

" pon-justiciable, citing United Public

Workers of America v. Mitehell, 330 U.
8. 756, 67 S.Ct. 656, 91 L.Ed. 754 (1947).
Poc v. Ullman, 367 U.S. at 501, 81 S.Ct.
1752, But the Justices went on to find
that the lack of recorded prosccutions,
the unchallenged, open, ubiquitous public

sales of contraceptive devices showed a -
Doe alleges that having properly applied

deeply embedded State poliey against en-
forcement, amounting to a tacit agree-
ment not to prosccute violators of the
statutes. The majority therefore held:
"It is clear that the mere existence of
a state penal statute would constitute
insuffieicnt grounda to support a fed-
eral court's adjudication of its consti-
tutionality in proccedings brought

against the State’s prosecuting offi-

cials if real threat of enforcement is

wanting." 367 U.S. at 507, 81 S.Ct.

at 1758, .

However, these three cases seem
precedent for the proposition that in the
ibsence of a pending or threatened in-
dictment or prosecution of the particular

plaintiffs- bringing a declaratory judg-
ment action, a federal court cannot con-
sider the constitutionality of the chal-
lenged criminal statute,

However in 1968, the Supreme Court
decided Epperson v, Arkansas, 393 U.S,
97, 89 S.Ct. 266, 21 L.Ed.2d 228 (1968),
in which a public achool teacher argued
that the Arkansas. statute prohibiting
the teaching of evolution was unconsti-
tutional. There was no pending or
threatened indictment or prosecution
against the  teacher. There was no

“record of "any prosecutions  under the

challenged statute. The teacher’s dilem-
ma was solely that (1) the new biology
textbooks she was supposed to use in the

- approaching term contained a chapter on

evolution, and (2) her action for a de-
claratory judgment in state court, grant-
ed on the trial level, had been reversed
by the Arkansas Supreme Court. The
United States Supreme Court majority
reached the merits and reversed the de-
cision of the Arkansas Supreme Court in
an opinion which summarily brushed
aside the question of justiciability. 293
U.S. at 101-102, 89 S8.Ct. 266. Appar-
ently, then, the majority felt that the
appeal - presented a “substantial con-
troversy * * * of sufficient imme-
diacy and reality,” Golden v. Zwickler,
394. U.S8, 103, 108, 89 SCt 956 959-960
(1969). :

In the mstant case, the plamt:ff Mary

to the Abortion Committee of Grady Me-
‘morial Hospital for a legal therapeutic
abortion allowed by Ga. Code Ann. § _
26-1202 (1969), she was denied an abor- -
tion solely on the grounds that her
present situation did not come within
the terms of Ga. Code Ann. § 26~
1202¢a) (1) (1969) ‘

Georgia's Abortlon Act 'defines a
criminal abortion as the act. performed
by a person who administers a substance
or uses -an instrument or other means
with intent to produce a miscarriage or

abortion. Ga. Code Ann. § 26-1201

(1969). However, Ga. Code Ann, § 26~
1202(a) establishes three circumstances
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wunder which an. pbortion shall not be

considered a criminal abortion. And Ga.

Code Ann. § 26-1202(b) (1969) -pre-

seribes procedure which must’ be - fol-

lowed if an abortion is to be authorized

bv or performed under:1202(a).
"Ga, Code Ann. § 26-1202(b) (1969)
provides in relevant pnrt.'

“No abertion is authourcd or shall be

“ performed under thias scction unless

cach of thc foHowang' condmons is

met: ’ .

' » " » ™ e w
(6) The pcrfo.rmance of the abortion

‘_ has been approved in advance by a
. commitice of the medical staff of the

... hospital in which the operation is to

.be performed, This committce must

" he one cstablished and mmntamcd in

accordance with the st.andards promul-
gated by the J omt Comm:sqlon on ‘the
Accreditation of Hospitals, and its ap-
_ proval must be by a majority vote of a
"membership of not less than three

. members of the hospital's staff; the.
. physician proposing to perform the

operation may not be counted as a
member of the commlttee for th:s pur-
pose, o

[4 5] Thus, the dema] of p]amtlff'

apphcatmn for” an abortion, on  the -
“grounds alleged, was not the decision of
a private physician declining to render
~ .professional scrvices, occasioned by the
“mere existence of Georgia's Abortion

Act. The statute confers upon the hos-
pital committee power to grant or deny
abortions. A decision denying an appli-
cation for abortion on the ground that
the woman's situation does not fall with-
in one of the three enumerated excep-
tions is an exercise of that power, which

“allegedly violated plaintiff's constitu-

tional rights. To this extent then, this
atatute has been invoked against the
plaintiff Mary Doe, causing an alleged
constitutional deprivation. Here, there
has been actual interference with' a
claimed constitutional right by the deci-
sion of a body which the State has vest-
ed with power fo grant or deny legal
abortions. These circumstances put

plaintiff and the defendants on oppo&ute
sides of a very real and lively. controver-
8y, amcnable to judicial resolution.

Accordingly, it appears that Mary

. Doc's complaint, in this context, pre-
“sents a cjusticiable controversy.  Since

the clnims of the other plaintiffs do not
stand in such a poaturc, the Altorney
Goneral's motion to dismiss muat be

‘granted Lo that extent.

C. Ezhaustion.

(6] There is no merit to the ticfcnd-'

.ant Slaton's motion to dismias for fail-
.ure to exhaust state. remedics. It does
.not appear that there are any adminis.
trative ercdieq for the denial by a hos-
pital committee of an. application for an
.abortion. And however desirable such a

requirement might be for orderly judi-

cial administration, there is no require-
- ment that a litigant in federal court ex-
_haust state judicial remedies, where he

is asserting a claim in procecdings other

‘than habeas corpus involving a subject

over which the federal and state courts
have concurrent jurisdiction. ” As will

Aappéar ‘below, the instant case does not.
:mvoive grantmg injunctive rehef

o _THE MERITS

[7] Plaintiff asserts that certain
cases leading up to and following Gris-
wold v. Connecticut, 381 U.S. 479, 85 8.

"Ct. 1678, 14 L.Ed.2d 510 (1965) estab-

lish a Constitutional right to privacy
broad enough to encompass the right of
a woman to terminate an unwanted
pregnancy in its early stages, by obtain-
ing an abortion.. See Stanley v. Georgia,
394 U.S. 557, 89 S.Ct. 1243, 22 L.Ed.2d
542 (1969); Loving v, Virginia, 388 U.
3. 1, 87 S.Ct. 1817, 18 L.Ed.2d 1010
(1967); Skinner v. Oklahoma, 316 U.S.
535, 62 5.Ct. 1110, 86 L.Ed. 1655 (1942}
Olmstead v. United States, 277 U.8. 438,
478, 48 8.Ct..564, 72 L.Ed. 944 (1928)
{dissenting opinion of Mr. Justice Bran-
deis); Pierce v. Society of Sisters, 268
U.S. 610, 45 S.Ct. 571, 69 L.Ed. 1070
(1925); Meyer v. Nebraska, 262 U.S,
390, 43 8.Ct, 625, 67 L.Ed. 1042 (1923).
While the Court agrees that the breadth
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of the right to privacy encompasscs the'

decision {o {erminate an unwanted preég-
paney. we are unwilling to declare that
such n vight reposes unbounded in any
one individual. Rather, we are of the
view that although the state may not un-
duly limit the reasons for which a wom-
an seeks an abortion, it may legitimately

require that the decision to terminate

her pregnancy be one reached only upsn
consideration of more factors than the
desives of the woman and her ability to
find a willing physician,

In Griswold v. Connecticut, 381 US
470, 85 S.Ct, 1678, 14 L.Ed.2d 510
{1965), the Supreme Court held that the
decision to use contraceptive devices is

an aspect of a relationship lying within

s penumbral zone of privacy created by
several fundamental constitutional guar-
antees, and that a state law forbidding
the use of such devices unduly invades

that .area of protected freedoms with

maximum destructive effect upon that
relationship. 381 U.8. at 485, 86 8.Ct.
178, In a concurring opinion, Mr. Jus-
tice Goldbery differed with the majority
only to the extent stipulating that the
right to marital privacy is encompassed
in kis concept of personal liberty be-
cause of the Ninth Amendment, rather

. than because of penumbral emanations

of specific constitutional guarantees,

(8] For whichever reason, the con-
cept of personal liberty embodies a right
to privacy which -apparently is also
broad enough to include the decision to

. abort a pregnancy.t Like the decision to
. use contraceptive devices, the decision to

3, Wo sre no connection between this theory
and the elnimed  untimited right of a

©woman “to use her body in any way she
wishes™  requl into  Grinwold by some.
There nre obvions limitations to the lnt-
ter siteh nn welf abure, 2. 9. dineane, drags,
suicide, ote, and the righta of othera in
whicli the atate clearly has an interest,
Any such theory in ita witimate in flatly
rejeetml],

1 This view of the impact of conception
on the deeision not to have children im-
plien that the distinetion between a quick
nzd unquick fetus, nad even that between
embryo and fetun is not relevant here,

4

terminate an unwantcd prcgnancy is
sheltered from state regulation which
sccks broadly to limit the reasens for
which an abortion may be legally ob-
tained. However, unlike the decision to
use contraceptive devices, the decision to
abort a pregnancy affects other inter-
ests than those of the woman alone, or
even husband and wife alone.

[9] Once conception takes placc and
an embryo forms, for better or for
worse the woman carries a life form
with the potential of independent human
existence,d  Without positing the exist-
ence of a new being with its own identi-
ty and federal constitutional nghta, we

"hold that once the embryo has formed,
the decision to abort its development
‘cannot be considered a purely private
~one affecting only husband and wife,
man and woman,

A potential human life together with

_the traditional interests in the health,
 welfare and morals of its citizenry un-
. der the police power grant to the state a

legitimate area of control short of an in-
vasion of the personal nght of initial

" decision.

{10] The whole thrust of the present

. Georgia statute ¢is to treat the problem

as a medical one. Such approach is rea-
sonable and seemingly sound inasmuch
as medicesl practitioners are in the best

position by virtue of training to judge

concurrently the basis as well as the risk

_inherent in such a decision. In this re-
_spect, the state moreover has a legiti-

mate interest in seeing to it that the de-

. eisiong~~personal and medical—is not one -

© And gince the Court does not poatulate
the existence of n new being with federnl
 eonatitutional righta at any time’ during
© postation, the motion of Mr., Ferdinand
Buckley for reconsideration of the order
revoking his nppointment an gunrdian ad
litem for the embryo (or fetua) is denied.
Mr. Buckley's motion to intervene in such
enpacity is also denied. However, he has
the Court's- appreciation for his partici-
_pation in this litigatlon na amicus curige.

H

Apparently patterned after the - Ameri-
can Law Institute, Model Penal Code §
2303 (Proposed Official Draft, 10482)
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undertaken lightly and without care-

ful consideration of all relevant factors,

whether they be emotional, cconomic,
psychological, familial or physical, For
example, the legislature might require

any number of conditions such as con-

sultation with a licensed minister or sece-
ular guidance counsclor as well as the
concurrence of two licemsed physicians
© or any system of approval related to the
quality and soundness of the decision in
all its aspeets. It certainly has a clear
right to circumacribe a decision made by
a woman alone or by a woman and a sin-
gle physician and to guard against the
establishment of transient ‘abortion
mills” by the occasional opportunistic or
uncthical practitioner and the concomi-
tant dangers to his patrons and the pub-
lie. - Such controls and requirements, so
long as they do not restrict the reasons
for the initial dceisions and do not vio-
late the Due Process and Equal Protec-
tion Clauscs of the Fourteenth Amend-
ment, are properly within the sphere of
. legislative discretion. In that respect,

~where abortions may be obtained only
from licensed physicians and surgeons,
and only after psychiatric consultation,
the mere fact that physicians and psy-
chiatrists are more accessible to rich
_people than to poor people, making abor-
tions more available to the wealthy than
to the indigent, is not in itsclf a viola-
- tion of the Equal Protection Clause of
- the Fourteenth Amendment to the Unit-
ed States Constitution. C¢f. Dandridge
v. Williams, 397 U.S, 471, 90 8.Ct. 1153,
25 L.Ed.2d 491 (1970); MacQuarrie v,
McLaughlin, 294 F.Supp. 176 (D.Mass.
1968), aff'd 394 U.S. 456, 89 S.Ct. 1224,
22 L.Ed.2d 417 (1969).

‘Moreover, there is an overriding in-
terest in the manner of performance as
well as the quality of the final decision
to abort. Obvious need for control
through licensing, sanitation require-
ments and proper medical standards in
the execution of a legal abortion are ex-

‘5. It is not thereby implied that those pro-
visions constitute the only or best means |
of state control. On the whole, the prcu.-

ent ultem appenrs unnecessarily cum- ™

amples. Again such decisions address
themselves to legislative dccmon baqed
upon informed Judszment

[11] Having dec1dcd that the rea.
sons for an abortion may not be pro-
scribed, but that the quality of the deci.
sion as well ag the manner of its execuy.
tion ‘are properly within the realm of
state control, the present statute must
be examined in such light.

Rather than regulating mercly the
quality of the decision to have'an aber-
tion, and the manner of its performance,
the Georgia statute also limits the num-

- ber of reasons for which an  abortion

may be sought. This the State may not
do, because such action unduly restricts
a decision sheltered by the Constitution-
al right to privacy. See Griswold v,
Connecticut, 381 U.S. 479, 85 S.Ct. 1678,
14 L.Ed.2d 510 (1965); California v,
Belous, 71 Cal.2d 954, 80 Cal.Rptr. 354,
458 P.2d 194 (1969), cert. den. 397 U.S.
915, 90 5.Ct, 920, 25 L.Ed.2d 96 (1970).
The question becomes a matter of statu-
tory overbreadth. :

[12] Based upon the above, the court
finds the following portions of Georgia
Code § 26-1202 to be in violation of the
constitutional rights of petitioner:

A. Scction (a) beginning with the
word “because” on line: 5 and
through subsection (a) (3) in its
entirety.

B. Scction (b) subsection {3) be-
ginning with the word “because”
on line 6 and through the end of

- said subsection.

C. Section (b) subsection (6) in
its entirety,

D. Section {e¢) in its entxretv

There being no showing to the con-
trary, the court further finds the re
mainder of said Code § 26-1202 to con-
stitute a proper exercise of state power
within the context of this opinion.t

bersome, a potentinl hazard under due
process and equal protecnon eomudern
tions.
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An appropriates formal dcclaantory
judgment niay be presented upnn re-
quest of nny party. :

ABSTENTION

[t3] 1t is recognized that there is no
pending state court proceeding against
which the injunction prayed by plaintiff
would operate,  Neverthcloss, the re-
quest for injunctive relicf is denied, on
the same basis as such a prayer would
be. denied were a state proceeding ac-
tually in progress; {

“* % * the vindication of the de-

fendant's federal rights is left to the

state courts except in the rare situa-
tions whare it can be clearly
predicted * * * that those rights
will inevitably be denied by theivery
act of bringing the defendant totrial
in the state court.” City of Green-

weod v. Peacock, 384 1.8, 808, 828, 86 .

8.Ct. 1800, 1812, 16 L.Ed.2d 944

(1968). - o

However under the authority of Zwick-
ler v. Koota, 389 U.S. 241, 88 S.Ct. 391,
19 L.Ed.2d 444 (1967), the Court has
procceded to issue the declaratory relief,
in spite of its unwillingness to broadly
enjein futurc prosccutions under the
Act.  Accordingly, plaintif{’s request for
a declaratory judgment is hereby grant-
ed. Judgment shall issue in the form
described above, '

It is ro ordered.

SUPPLEMENTAL OPINION '

Since the Court's apinion of July 31,
1970, several motions have been filed ne-
ccsaltatmg this opinion and order.

MOTION OF AMICUS CURIAE

Ferdinand Buckley filed a motion on
September 3, 1970, to alter or amend the
Court's judgment of August 25, 1970, to
rule on several of his earlier motions
snd prayers.

(See FN) respect:

Mr. Buckley's motion for reconsidera-
lion of the order revoking his appoint-

Accordingly, that judg-::
ment is hereby amended in the followmg'

ment as guardian ad litem for the em-
bryo (or fetus), and his motion to inter-
vene in any representative capacity on

"behalf of the embryo or fetus'is denicd.

This ruling makes it unnccessary, and
the Gourt declines, to rule on the pray-
ers in’ thc answer and counterclaim Mr,
Buckley filed before revocation of his
appointment as guardian ad litem.

' MOTIONS OF JANE ROE

" Jane Roe petitions for leave to inter-
vene as a plaintiff, moves for.a tempo-
rary restraining order, and asks that the
Court clarify and enforce its dpinion of
July 31, 1970, Said petition, and ac-
cordingly also 'the motion and the re--

quest are denied for two reasons.

- [14] First, the Court is informed by
counsel for all concerned that Georgia
Baptist Hospital has reconsidered its
earlier decision and subsequently grant-
ed Jane Roe's application for an abor-
tion. Said action renders the petxt:on of
Jane Roe moot, there now being no suf-
ficient collision of mterests between
Jane Roe and the defendants, '

[15] Second, Jane Roe's petition to
intervene makes it clear that her contro-
versy was with Georgia Baptisi Hospi-
tal, and only tangentially with the de-
fendants in this case. Under such cir-
cumstances there is no showing that
Mary Doc—representing the - class of
pregnant women denied abortions be-
cause of the Georgia statute attacked—
could not adequately represent the tan-
gential interest of Jane Roe in this ae-
tion. See Allen Calculators, Inc, v. Na-
tional Cash Register Co., 322 1.8, 137,
141, 64 5.Ct. 905, 88 L.Ed. 1188 (1944);
Durkin v. Pet Milk Co., 14 FRD 374
(W.D.Ark.1953). .

In spite of the above, the motion
presents an aspect of the case which jus-.
tifies some amplification of the previous
declaratory judgment. The court con-
cludes that this should be done by way.
of amendment sua sponte. Rule 60(b)

(6); XKlapprott v. United States, 335 U. .
S. 601, 69 S.Ct. 384, 93 L.Ed. 266
(1948); Bros. Incorperated v." W. E.
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Grace Mfg, Co., 320 F.2d 594 (6th Cir.

15633,

The problem relates to the role and
function of the “abortion committees” in
the several hospitals. Ga. Code § 26—
1202b(6). The thrust of the original
opinion was to carry out the apparent
intent of the Georgia legislature by
making the ultimate decision on individ-
ual abortions a medical one, However,
in line with constitutional principles, the
ultimate decision cannot be restricted to
the three reasons stated in the statute.
This left the abortion committee free to
decide whether an abortion was “neces-
sary” on the broader medical basis,
namely, the totality of clrcumstances
surrounding each patlent :

[16] From the motion it is apparent
that those committees who have volun-
tarily adopted the standards promulgat-
ed by the American College of Obstetri-
cians and Gynecologists as controlling
havs placed themselves in the position of
being restricted by the same reasons
stated in the statutel What is denied
dircetly cannot be accomplished indirect-
ly. It follows that the abortion commit-
tees cannot be limited to the stated rea-
sons as the sole basis for approval of an
individual abortion, nor can they so lim-
it themsclves by the adoption of such
standards. Any such action by a hospi-
tal committee is declared to be an uncon-
stitutional exercise of delegated power.

In sum, the statutory processes of ap-
proval are left standing., The patient is
required to obtain the approval of (1)
the certifying physician, (2) the two
consulting physicians, and (3) the abor-
tion committee of the admitting hospi-

I, The Georgia statute requires the hospital
to apply etandards promulgated by the
Joint Commission on the Acecreditntion of
Ilompitals. No such restrictive rensons
for approval of an abortion are contained
thercin, However, the voluntary stand-
ards promulgated by the Ameriean College
of Obatetricians, and Gynecologists in part -
limit the grounds for abortion to the three
stated statutory reasons: injury to health
of the mother; danger of grave physical
or mental defect to the child; acd preg-
nancy due to rape. Any such limiting

tal. Failure to obtain approval at any .

level necessarily precludes abortion on
A maJoer..,y,L,.the.wu

that application.

abortion committee sh o*ntml lts ae”

tion, whether for appr al y«ior :sap. e

proval. Whomrs vest

nal opinion is modified
It is so ordered.

restrictions, an seen, must fail. Likewise,
lack of consent by the husband, while it
may freely be considered by the com-
mittee, may not be automnatically estab-
lished as an absolute bar.

By way of additional comment, good faltll
administration of the statute as now con-
stituted would prohibit a committee fi5H
secretly restrieting ‘abortions to  those

statutory reneons, which the comet hass,p, -
already deleted.. T'o the contrary, all rele- o

-.vant factors should be considered snd an
" informed medical judgment made.

1
<, Ky

To the extent state}ggﬁein,:,‘}}?e‘;gigi. Sty







