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ABORTION LAWS: A COMPILATION AND ANALYSIS OF
SELECTED STATE AND FEDERAL STATUTES AND CASES

INTRODUCTION

This paper attempts to bring together,, in convenient

form, the following material:

(1) Statutes of the 50 States and the District of Colum-

I bia, which, in some way, either: generally permitor conditionally.

restrict the act of abortion; plus federal statutes which regulate

the importation, mailing or transportation in interstate commerce -

of selected abortion related materials as well as other federal

abortion-related laws and executive action

(2) Brief digests of recent, selected, federal and state

court decisions which affect the enforceability or applicability

of the abortion laws

(3) A glossary of selected terms, the knowledge of which

may prove helpful in understanding abortion laws

(4) A selected bibliography of law review articles on

the topic of abortion

A

,_

..



CRS-2 -

We do not attempt to include in this report all abortion

laws. Thus, no reference is made to those separate State and D.C.

laws (a) prohibiting the killing of an unborn quick child, (b)

penalizing the woman who seeks an abortion and (c) penalizing

activities which facilitate the performance of abortions. (Such or

similar laws are included herein, however, where necessary for

clarification or to maintain continuity) Additionally, a review

of state statutes and cases affecting the dissemination or regula-

tion of birth control devices or information is beyond the scope

of this paper.

Statutes

While there are no federal laws directly prohibiting

or permitting the act of an abortion, several statutes attempt

to prohibit the distribution, through federally regulated channels,

of abortion-related materials. Additionally, Congress has pro-

vided that funds appropriated to assist in the establishment and

operation of voluntary family planning projects may not be used

where abortion is a method of family planning. Further, the President

has directed that abortions in military hospitals are to be performed

in accordance with state laws.

Without question, the totality of current and direct

abortion regulation occurs through state laws. Prior to 1967, the

almost exclusive condition upon which an abortion was justifiable

was where it was necessary to preserve the life of the mother. As

the result of recent judicial and legislative activity, the number
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of justifiable conditions for an abortion in many states has

increased to include factors heretofore not cognizable by the law.

These factors will be discussed below.

Today, Alaska, Hawaii, New York and Washington state

allow abortions on the woman's request, minimal criteria having

first. been met. Alaska permits the abortion of a nonviable fetus

and requires that the abortion be performed by a licensed physi-

cian or surgeon, in an approved hospital or other facility. In

addition,. parental or guardian consent is required for an unmarried

woman less than 18 years of age. Finally, the woman must be domi-

ciled or physically present in the state for 30 days before the

abortion.

Hawaii permits the abortion of a nonviable fetus as long

as it is performed by a licensed physician or surgeon in a licensed

hospital and the woman has been domiciled or physically present

in the state 90 days.

New York permits abortions by duly licensed physicians

within twenty-four weeks from the commencement of pregnancy except

that there is no time requirement where an abortion is necessary

to preserve the mother's life.

Washington allows for the termination of pregnancies by

a licensed physician, in an accredited hospital or other approved

facility when the woman is not quick with child and the pregnancy

has not developed to more than 'four lunar months after conception.

" (But see note following Washington statutes, infra).

OM9 1-1 
"two OP-",
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Termination is permitted elsewhere to meet a medical emergency.

A married woman residing with her husband must have the husband's

consent and an unmarried woman under eighteen must have the con-

sent of-her legal guardian. A 90-day residency requirement is

imposed.

Several .jurisdictions allow abortions, generally, on

a showing of one or a combination. of the following conditions:

: -(1) The pregnancy endangers the 1-ife or
health (generally) of the mother

+:. :(2) The pregnancy endangers. the life or phy-
sical or mental health of the mother

(3) The pregnancy is the result of rape
(statutory and/or forcible) or incest

(4) The fetus is deformed

Those jurisdictions are Alabama, Arkansas, California, Colorado,

District of Columbia, Delaware, Florida, ,Georgia,- Kansas, Maryland,

)lississippiI New 1exico, North Carolina,Oregon, South Carolina,

and YvirginiaT: Tbe remainder allow abortions only whennecessary,,1

to save the life of the mother.

Judicial Activity *

rr- There are numerous cases-currently docketed for the

October =1972 term of the ;United States Supreme Court which in

some way call into review the abortion lawsof .the states of<

Texas, Georgia, Connecticut, Missouri, Louisiana, Illinois, North

Carolina, Mississippi, Ohio and Kentucky. ,Other cases may be docketed at

any time. In addition, there are numerous other lower court cases
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concerning abortion laws in other jurisdictions throughout the

country. Set out in the text, following each statutory provision,

are brief digests to those recent decisions which affect the en-

forceability or applicability of .the particular law.

What follows is a general description of the major legal

arguments which are. usually advanced when an abortion law is

challenged as unconstitutional. Reference will be made first to

the arguments of opponents of restrictive abortion laws and then

to that argument most often utilized by the state to justify the

laws.

Major Arguments of Opponents of Restrictive
Abortion Laws

(1) The argument that a prohibition against abortion

in any given statute. is unconstitutional, states that laws pro-

hibiting abortion intrude upon a woman's freedom and privacy in

matters relating to sex and procreation. Relying on the U.S.

Supreme Court's opinion in Griswold v. Connecticut, 381 U.S. 479

(1965) and related cases, which arguably recognize a Constitutional

right or zone of privacy (which includes and protects at least

certain activities relating to marriage, sex, contraception, pro-

creation, childrearing and education) into which the state may

not constitutionally intrude, proponents of liberalized abortion

laws have utilized the "right of privacy" argument with not

infrequent success. For example, the California Supreme Court,

in striking down a pre-1967 abortion statute in People v. Belous,
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80 Cal. Rptr. 354, 359; 458 P. 2d 194, 199 (1969), stated:

The fundamental right of the woman to choose
whether to bear children follows from the [U.S.]
Supreme Court's and this court's repeated acknowl-
edgment of a 'right of privacy' or 'liberty' in
matters related to marriage, family, and sex.

See also, Y.W.C.A. of Princeton, N.J. v. Kugler, 342 F. Supp. 1048,

1072 (D.N.J. 1972): "[This right of privacy] applies equally to

all women regardless of marital status" (emphasis added).

(2) It is very often argued that abortion laws are

unconstitutionally vague. The U.S. Supreme Court in Connally v.

General Construction Co., 269 U.S. 385, 391 (1926), declared that:

... a statute which either forbids or requires
the doing of an act in terms so vague that men of
common intelligence must necessarily guess at its
meaning and differ as to its application violates
the first essential of due process.

In light of this principle, together with the fact that

most criminal abortion provisions disallow abortions except where

necessary "to preserve the life of the mother," it is argued that

such terminology is insufficient to notify a physician or woman

of precisely what conduct is prohibited. As a three-judge federal

court in Texas, in the case of Roe v. Wade, 314 F. Supp. 1247

(N.D. Tex. 1970) (per curiam), jurisdiction postponed 402 U.S. 941

(1971), argued, December 13, 1971, 40 U.S.L.W. 3300 (U.S. December 28,

1971), restored to calendar for reargument 40 U.S.L.W. 3617 (U.S.

June 26, 1972) (No. 808, 1970 term, renumbered 70-18, 1971 term),

recently expressed it:

How likely must death be? Must death be certain
if the abortion is not performed? Is it enough )
that the woman could not undergo birth without
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an ascertainably higher possibility of death
than would normally be the case? What if the
woman threatened suicide if the abortion was

not performed? How imminent must death be if
the abortion is not performed? Is it sufficient

if having the child will shorten the life of
the woman by a number of years? These questions
simply cannot be answered.

Unless the statutory terminology in question can be

found to be constitutionally precise it will be struck down as)

unconstitutionally vague in violation of the Due Process Clause

of the Fourteenth Amendment.

Additional arguments include that (3) residency require-

ments unduly infringe upon the fundamental right to travel guaranteed

to all citizens, see Corkey v. Edwards, 322 F. Supp. 1248, 1254

(W.D.N.C. 1971) appeal filed, 40 U.S.L.W. 3098 (U.S. July 17, 1971)

(No. 71-92) and (4) that state statutes requiring that abortions

be performed only in accredited facilities place an unwarranted

limitation on the fundamental constitutional- right to receive an

abortion. Poe v. Menghini, 339 F. Supp. 986 (D. Kan. 1972).

State Argument Justifying Abortion Laws

Generally, the state argues that abortion legislation

is within the power of the state to 'regulate conduct inimical to

the general welfare and that the state has an interest in creating

an environment in which the embryo or fetus is permitted to pro-

ceed toward natural birth. However, such an interest on the part

of the state usually must be found to be "compelling" in order to

justify an intrusion into what some courts have described as the

fundamental constitutional right of a woman to receive an abortion.

lip
r
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As Justice Goldberg stated in his concurring opinion in Griswold,

supra.

In a long series of cases this Court has held
that where fundamental personal liberties are
involved, they may not be abridged by the States
simply on a showing that a regulatory statute
has some rational relationship to the effectua-
tions of a proper state purpose. 'Where there
is a significant encroachment upon personal
liberty, the state may prevail only upon showing
a subordinating interest which is compelling.'
Bates v. Little Rock, 361 U.S. 516, 524. The
law must be shown 'necessary, and not merely
rationally related, to the accomplishment of a
permissable state policy.' [citations omitted].
381 U.S. at 497.

As an example of a decision in which this State interest

was found paramount, see Crossen v. Attorney General of The

Commonwealth of Kentucky, No. 2143 (E.D. Ky., May 19, 1972) appeal

docketed, 41 U.S.L.W. 3102 (U.S. August 29, 1972)(No. 72-256)

which upheld the constitutionality of a statute prohibiting abortions

unless necessary to preserve the woman's life. Said the Court, "It

is our opinion that the State has a compelling reason for and in-

terest in the existence of the current abortion statute (citation

omitted). The State's interest in the preservation of potential

human life outweighs and supersedes any right to privacy a woman

or family may claim." Similarly, the Court in Steinberg v. Brown,

321 F. Supp. 741, 746 (N.D. Ohio 1970), in upholding the Ohio

abortion statute, asserted that: "...the State has a legitimate

interest to legislate for the purpose of affording an embryonic

or fetal organism an opportunity to survive. ...on balance [this

interest] is superior to the claimed right of a pregnant woman or

anyone else to destroy the fetus except when necessary to preserve

her own life."
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Glossary of Terms

While the case and statutory law of each state should

be consulted for the precise legal meaning of terms used in abortion

statutes, the following general definitions .may prove helpful in

understanding many of the laws.

Embryo refers to the unborn young from conception until

approximately the end of the second month of gestation. Stedman's

Medical Dictionary 515 (1966). A Fetus is the unborn offspring

in the latter stages of development, from the, end of the third

month until birth. Stedman's Medical Dictionary 587 (1966).

A Quick Child is .defined as a child that has developed so that it

moves within the mother's womb. Quickening is the first motion

of the fetus in the womb felt by the mother., Black's Law Dictionary

1415 (4th ed, 1968). Viability is a term used to denote the power

a new-born child possesses of continuing its independent existence.

Viable is a term applied to newly-born infant, and especially to

one prematurely born, which is not only born alive, but in such

a state of organic development as to make possible the continuance

of its life. Black's Law Dictionary 1737 (4th ed. 1968).

77 7 T. 1 7-7-: op"N 11 - I - -' 11 . , - ,

"
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Statutes - Federal

18 U.S.C. 552 (1970 ed.)

552. flkcer Hiding importation of ohbirene or trea-
onoun bookM and article.

Whoever, being an officer, agent, or employee of
the United Si 3aes, knowingly aids or abets any per-
son e'naged in any violation of any of the provi-
dions of law proi ibitLing importing, advertising, (telal-
liug III, *xhibiuLIug, or s (iing or receiving by mail
olFe'en or in(e',nt lubil~iaiClns or represenLtaions,
or books, pamphlets, papers, writings, advertise-
ments, circulars, prints, pictures, or drawings con-
taining any matter advocating or urging treason or
insurrection against the United States or forcible
resistance to any law of the United States, or con-
taining any threat to take the life of or inflict bodily
harm upon any person in the United States, or means
for procuring abortion, or other articles of indecent
or immoral use or tendency, shall be fined not more
than $5,000 or imprisoned not more than ten years,
or both. (June 25, 1048, ch. 645, 62 Stat 718; Jan. 8,
1971, Pub. L. 91-662, 1 2, 84 Stat. 1073.)

(emphasis added)

18 U.S.C. 1461 (1970 ed.)

i"I . Mailing obNcene or crime-inciting matter.

Every obscene, lewd, lascivious, indecent, illthy or

vile article, matter, thing, device, or substance;

and-
Every article or thing designed adapted, or in-

tended for producing abortion, or for any indecent

or immoral use and

Every article, instrument, substance, drug, medi-
cine, or thing which is advertised or described ina

*manner calculated to lead another to use or apply

tfor producing abrton, or frayIdcno
jmmrappos;5i

Every written or printed card, letter, circular,
book, pamphlet, advertisement, or notice of any kind
giving information, directly or indirectly, where, or
how, or from whom, or by what means any of such
mentioned matters, articles, or things may be oz-
tained or made, or where or by whom any act or

operation of any kind for the procuring or produc-
ng ofartion will be done or performed, or how
or by what means abortion may be produced, whetn-

er scaled or unsealed; and
Every paper, writing, advertisement, or repre-

sentation that any article, instrument, substance,
drug, medicine, or thing may, or. can, be used or

oppimor producng abortion, or for any ndecent

TR||
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18 U.S.C. 1461 (cont'd)

Every description calculated to induce or incite
a person to so use or apply any such article, instru-
ment. substance, drug, medicine, or thing-

Is declared to be nonmailable matter and shall
not be conveyed in the mails or delivered from any
post ofllce'or by any letter carrier.

Whoever knowingly uscs the mails for the mail-
ing, carriange in the mails, or delivery of anything

- declared by this section or section 3001(e) of Title 30
to be nonmailable, or knowingly causes to be de-
livered by mail according tto the direction thereon,
or at. 1.1t plaeie at which it in dire'edLl to be delvered
by theI 'ernn t. whomit I in ndelrernneel, or knowin.ly
taken any i'cl I.hing from t the' oniltn for the ur-
pone of .circInhting or dinponhieg thereof, or of aiding
In the circulation or disposition thereof, shall be
fined not more than $5,00. or imipirioned not more
tlhan five years, or both, for the first such offense,
and shall he ined not more than $10,000 or imlris-
oned not, more than ten yearn,. or both, for each
ach oiense thereacf tier.

'The tern "indecent", as used in this section in-
cludes matter of a character tending to incite arson,
murder, or assassination. (June 25, 1948, ch. 645,
62 Stat. 768; June 28, 1955, ch. 190, If 1, 2, 60 Stat.
183; Aug. 28, 1958, Pub. L. 85-796, 11, 72 Stat. 9062;
Jan.8, 1071, Pub. L. 91-662, 113, 5(b),,6(3), 84 Stat.

-1973, 1974.)

(emphasis added)

18 U.S.C. 1462 (1970 ed.)

1402. Importation or transportation of obscene mat.
terse .
Whoever brings into the United States, or any

place subject to the jurisdiction thereof, or know-
ingly uses any express company or other common
carrier, for carriage in interstate or foreign
commerce-

(a) any obscene, lewd, lascivious, or filthy
book, pamphlet, picture, motion-picture film,
paper, letter, writing, print, or other matter of
indecent character; or

(b) any obscene, lewd, lascivious, or filthy
phonograph recording, electrical transcription, or
other article or -thing capable of producing
sound; or

(c) any drums, medicine. article. or thing de-
signed, adapted, or intended forproducing abor-
tion, or for any indecent or immoral use; or any

wruten or printed card, letter, circular, uuu&,
pamphlet, advertisement, or notice of any kind
giving information, directly or indirectly, where,
how, or of whom, or by what means any of such
mentioned articles, matters, or things may be ob-
tained or made; or

* Whoever knowingly takes from such express com-
pany or other common carrier any matter or thing
the carriage of which is herein made unlawful-
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18 U.S.C. 1462 (cont'd)

Shall be fined not more than $5,000 or imprisoned

not more than five years, or both, for the first such

offense and shall be flned not more than $10,000 or

imprisoned not more than ten years, or both, for

each such ofTense thereafter. (June 25, 1948, ch.

645, 62 Stat. 768; May 27, 1950, ch. 214, 1, 64 Stat.

194; Aug. 28, 1958, Pub. .L. 85-798, 1 2, 72 Stat.
962; Jan. 8, 1971, Pub. L. 91-662,.1 4, 84 Stat. 1973.)

42 U.S.C, 300(a) (1970 ed.)

(emphasis added)

SUBCHAPTER VfI.-POPULATION RESEARCH,-
AND VOLUNTARY FAMILY PLANNINQ PRO-
GRAMS

300. Project grants and contracts for family planning
services.

(a) Authority of Secretary.
The Secretary is authorized to make grants to and

enter into contracts with public or nonprofit private
entities to assist in the establishment and operation
of voluntary family planning projects.

42 U.S.C. 300a-6 (1970 ed.)

" 300a-6. Prohibition against funding programs usingahqrtion as family planning method.

None of the funds appropriated under this sub-
chapter shall be used in programs where abortion ia
a method of family planning. (July 1, 1044, ch. 373,
title X. 1008, as added Dec. 24, 1970, Pub. L. 91-672,
16(c). 84 Stat. 1508.)

xtA
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The following is the text of President Nixon's announcement re-
garding abortions at Military Hospitals. 7 Weekly Compilation of
Presidential Documents 598 (week ending April 10, 1971)

Abortions at Military Hospitals
.Slul emen t lrythe l'rrshdtlr" jm1/n I)irec ling Ihut Policy
le A lade i u(orres.icoiud IVi11aSalt ulsi..
Apri4:3, 1971

Historically, laws regulating abortion in the United'
States have bl)een the province of States, not the Federal
(Government. 'l'-That rmniains the situation today, as one
Stale after; inItIher takes up this question. debates it 'and
(lcidCs it. Thiat t is where the. decisions slN 5 1( oul) IeidIe.

Partly, for that reas t), I haVed irectedth att hc policy
on alb(rtioI)s at American military ,bases in thit United
States be made to correspond with the laws of the Statcs
where those bases are located. If the laws in a particular
State 'restrmit abortions, the rules at the military base hws
pitails are to corresllondl to that law.

Ihe effect of thisdircctivc is to reverse service regaula
tions issued last sumnir, which had lihbcralizcd the rules

Yon abortions:at military hospitals. The new ruling supcr--
scdes this- --and has been put into cffcct by the Secretary
of I)efcnsc.

But while this matter is being debated in Statc capitals,
and weighed by various courts, the country has a right to'
know my personal views.

From personal and religious beliefs I consider abortion
an unacceptable form of population control. Further, un-
restricted abortion policies, or abortion on demand, I can-
not square with my personal belief in the sanctity of human
life.--inchiding the life of the yet unborn. For, surely, the
unborn have. rights also, recognized in law, recognized
even in principles expounded by the. United Nations.

Ours is a nation with a Judlaco-Chiristiain herit age. It is
also a nation with serious social problems-problcms of
malnutrition, of broken homes, of poverty, and of dclin-
quency. But none of these problems justifies such a
solution.

A good and generous people will not opt, in my view,
for this kind of alterziativc to its social dilemmas. Rather,
at will open its hearts ai)d homes to the unwanted children
of its own, as it has done for the unwantcd million., of
other lands.

NOr.: The ta cement w . relcaAce at San Clenenie,-Cali(.
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Model Penal Code Provision
(Proposed OfficiaV Draft, 1962)

Section 230.3. Abortion.

(1) Unjustified Abortion. A person wbo purposely and

unjustifiably terminates the pregnancy of another other
wise than by a live birth commits a felony of the third degree

or, where the pregnancy has continued beyond the twenty-
sixth week, a felony of the second degree.

(2) Justifiable Abortion. A licensed physician is justi.

fled in terminating a pregnancy if he believes there is sub-

stantial risk . that continuance of the pregnancy would

gravely impair the physical or mental health of the mother

or that the child would be born with grave physical or

mental defect, or that the pregnancy resulted from rape,
incest, or other felonious intercourse. All illicit intercourse
with a girl below the age of 16 shall be deemed felonious for

purposes of this subsection. Justifiable abortions shall be

performed only in a licensed hospital except in case of

emergency when hospital facilities are unavailable. [Addi-

tional exceptions from the requirement of hospitalization

may be incorporated here to take account of situations in

sparsely settled areas whore hospitals are. not generally
accessible.

(3) Physicians' Certificate.; Presumption from Non-

Compliance. No abortion shall be performed unless two

physicians, one of whom may be the person performing the

abortion, shall have certified in writing the circumstances
which they believe to justify the abortion. Such certificate
shall be submitted before the abortion to the hospital where

it is to be performed and, in the case of abortion following
felonious intercourse, to the prosecuting attorney or the

police. Failure to comply with any of the requirements of
this Subsection gives rise to a presumption that the abortion
was unjustified.
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(4) Self-Abortion. A woman whose pregnancy has
continued beyond the twenty-sixth week commits a felony
of the third degree if she purposely terminates her own
pregnancy otherwise than by a live birth, or if she uses in-
struments, drugs or'violenco upon herself for that purpose.
Except as justified under Subsection (2), a person who in-
duces or knowingly aids a woman to use instruments, drugs
or violence upon-herself for the purpose of terminating her
pregnancy otherwise than by a live birth commits a felony
of the third degree whether or not the pregnancy has con-
tinued beyond the twenty-sixth week.

(5) Pretended Abortion. A person commits a felony
of the third degree if, representing that it is his purpose to
perform an abortion, he does an act adapted to cause abor-
tion in a pregnant woman although the woman is in fact not
pregnant, or the actor does not believe she is. A person
charged with unjustified abortion under Subsection (1) or
an attempt to commit that offense may be convicted thereof
upon proof of conduct prohibited by this Subsection.

(0) Distribution of Abortifacients. A person who sells,
offers to sell, possesses with intent to sell, advertises, or
displays for sale anything specially designed to terminate a
pregnancy, or held out by the actor as useful for that pur-
pose, commits a misdemeanor, unless:

(a). the sale, offer or display is to a physician or
druggist or to an intermediary in a chain of distribution
to physicians or druggists; or

(b) the sale is made upon prescription or order of
a physician; or

(c) the possession is with intent to sell as author.
. ized in paragraphs (a) and (b); or

(d) the advertising is addressed to persons named
in paragraph (a) and confined to trade or professional
channels not likely to reach the general public.

WPM-
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(7) Section- Inapplicable to Prevention of Pregnancy.
Nothing in this Section shall be deemed applicable to the
prescription, administration or distribution of drugs or
other substances for avoiding pregnancy, whether by pre-
venting implantation of a fertilized ovum or by any other
method that operates before, at or immediately after fertili
nation. .

As proposed. by the American Law Institute, the Model Penal Code
provision above is. merely a recommended means of legislating
the issue of abortion. As itt can readily be seen, many of the
states which have increased the number of justifiable reasons
for which an abortion may be performed, have adopted justifica-
tions either identical or closely analogous to those in the, Model
Penal Code y ,. .
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Uniform Abortion Act

(Final Draft)

SECTION 1. [Albortion defined; Wh'en authorized.1
(a) "Abortion" means the termination of human pregnancy with an intention

other than to produce a live birth or to remove a dead fetus.
(b) An abortion may be performed in this state only if it is performed: (I). by

a physician licensed to practice medicine [or osteopathy] in this state or by a physi-
cian practicing medicine [or osteopathyl in the employ of the government of the
United State bt'of this stale; [and the abortion is performed' [in the physician's office
or in a niediealtclinici or] in, a' hospital approved by the r[Departmentof fiealth]. or
operated by the United States, this state,,or any department .agency, or political
subdivision of either;), or l$y a female uponherself upon the, advice of the physician;
and (2) within '[20] .weeks after .the commencement of the pregnancy[; unless the
physician hasreasonable cause to believe (i) there is a substantial risk that continu-
ance of the prcgnaincy wiildelndanger' the life of the mother or would gravely impair
the physical or mnental health of the mother, (ii) that the child would' be born with
grave physical or mental defect, or (iii) that the pregnancy resulted from 'rape or
incest, or illicit intercourse With a' girl under the age of 16 years of age].

SECTION 2. [Penalty.] ZAny person who' performs or procures an abortion
other than authorized by this Act is guilty of 'a '[felony] and, 'upon conviction: thereof,
may be sentenced to pay a fine not exceeding [$1,000] or to imprisonment [in the
state penitentiary] not exceeding [5 years], or both.

SECTION 3. [Uniformity of Interpretation.] This Act shall be construed to
effectuate its general purpose to make uniform the law with respect to the subject of
this Act among those states which enact it.

SECTION 4.. [Short Title.] This Act may be cited as the Uniform Abortion
Act.

SECTION 5. [Severability.] If any provision of this Act or application thereof
to any person or circumstances is held invalid, the invalidity does not affect. other
provisions or applications of this Act which can be given effect without the invalid
provision or application, and to this end the provisions of this Act are severable.

SECTION 6. [Repeal.] The following acts and parts of acts are repealed:

(3 ).

SECTION 7. [Time of Taking Effect.] This Act shall take effect

As drafted by the National Conference of Commissioners on Uniform
State Laws during the Summer of 1971, The Uniform Abortion Act,
similar to The Model Penal Code, is no more than a suggested

means of legislating the issue of abortion, To date, it appears
that no state has adopted the Act, in part or in whole.
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Statutes.- State

ALABAMA --

(Through-1971:Session Laws)

Ala. Code Title 14, 9 (1959)

9. (3191) (6215) (4305) (4022) (4192) (3605) (64) Inducing
or attempting to induce abortion, miscarriage or premature de.
'livery of a woman.--.Any person who willfiully administers to any preg-
nant woman any (1rg or, substance, or uses or employs any instrument or.
other means to inltce an abortion, miscarriage, or premature delivery, or
aids, abets, or prescribes for the same unless the same is necessary to pre-
serve her life or health and donc for that purpose, shall on conviction be
fined not less than one hundred dollars ($100.00) nor more than one thou-
sand dollars ($10X).00), and may also be imprisoned in the county jail, or
sentenced to hard labor for the county for not more than twelve (12)
months. (1911, p. 548; 1951, p. 1630,.appvd. Sept. 12, 1951,)

Recent cases - None

Rpm
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ALASKA

(Through 1971 Cummulative Supplement)

Alaska Stat. 11.15.060 (1970):

Sec. 11.15.060. Abortions. (a) No abortion may be performed in
this state unless (1) the abortion is performed by. a physician or
surgeon licensed by the State Medical Board under AS 08.64.200;
(2)' the abortion is performed in a hospital or other facility ap-
proved for the purpose by the Department of health and Welfare
or a hospital operated by the federal government or an agency of
the federal government; (3) consent has been received from the.
parent or guardian of an unmarried woman less than 18 years of
age; and (4) the woman is domiciled or physically present in the
state for 30 days before the abortion. "Abortion" in this section
means an operation or procedure to terminate the pregnancy of a
nonviable fetus. Nothing in this section requires a hospital or per-
son to participate in an abortion, nor is a hospital or person liable
for refusing to participate in an abortion under this section.

(b) A person who knowingly violates a provision of (a) of this
section, upon conviction, is punishable by a fine of not more than.
$1,000, or by imprisonment for not more than five years, or by both.
( 65-4-6 ACLA 1940; am 1 ch 103 SLA 1970)

Recent cases - None
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ARIZONA
(Through 1971 Regular Session of 3Oth Legislature-Adjourned
May 14, 1971)

Ariz. Rev. Stat. Ann. 13-211 (1956)

1 :Definition; Punishment

A person who provides, supplies or administers to a .pregnant wo..

man,: or procures such woman- to take any: medicine, drugs pg sub-
stance, oruses or employs any instrument or other means whatever,
with intent thereby to procure the miscarriage of such woman, unless ,-

it is 'necessary to, sve her life,-shall be. punished by imprisonment in
the state prison for not less than two years nor ;more than five years.

,H st9rIoat Note
Source:,,

243, P C '01 ; 273. P.C 13; $ 4045, Adopted from California, see West a
1,0. 28 43 301 C. 30, in part. Ann Pen Code q 274.

Recent cases '',None
.1.13."C ,t f 4i ti. 4}. '-' . ' ' ! 4 .v : . '1)'h , . , . J., at

4
't ' " . " J 4 ., .{a r~
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ARKANSAS
(Through 1971 Legislative Session, Adjourned April 14 1971)

Ark. Stat. Ann. 41-301; 41-303 to 41-310 (1964; Supp. 1971)

41-301. Abortion defined-Penalty.--It shall be unlawful for any one
to.administer or prescribe any medicine or drugs to any woman with
child, with the intent to produce an abortion, or premature delivery of
any foetus before or after the period of quickening, or to produce or
attempt to produce such abortion by any other means; and any person
offending against the provisions of this Section shall be fined in any sum
not to exceed one thousand dollars ($1,000.00), and imprisonment [im-
prisoned] in. the penitentiary not less than one (1) nor more than five
(5) years;. provided, that this Section shall not apply to any abortion
produced by any regular practicing physician for the purpose of saving
the mother's life. [Act Nov. 8, 1875 (Adj. Sess.), No. 4, 1, p. 5; C. &-
M. Dig., 2598; Pope's Dig., 3286; Acts 1961, No. 443, 1, p. 1388.]

41-303. Unlawful 'to induce abortion by use of medicine or drugs or
by any other means--Penalty.--It shall be unlawful for any one to
administer or prescribe any medicine or drugs to any woman with, child,

" with the intent to produce an abortion, or premature delivery of any
foetus before or after the period of quickening, or to produce or attempt
to produce such abortion by any other means; and any person offending
against the provisions of this Section shall be fined in any sum not
to exceed one thousand dollars ($1,000.00), and imprisoned in the
penitentiary not less than (1) nor more than five [5] years. [Acts 1969,

(No. 61, y 
1, p. 177.1

41-304. Conditions which make abortion legal.--Notwithstanding
any of the provisions of Section 1 [ 41-303] of this Act [ 41-303-41-
310] it shalt not be unlawful to advise,.procure, or cause the miscarriage
of a pregnant woman .or an abortion when the same is performed by .
a doctor of medicine licensed to practice medicine in Arkan a:; by the
Arkansas State Medical Board, if he can reasonably establish that:

There is substantial risk that continuance of the pregnancy would
threaten the life or gravely impair the health of the said woman, or

There is substantial risk that the child would be born with grave
physical or mental defect, or

The pregnancy resulted from rape or incest which was reported
to the Prosecuting Attorney, or his deputy within seven (7) days after
the alleged rape or incestuous act. The Prosecuting Attorney shall sub-
mit a written report of said complaint to the doctor and said report to
be made a permanent part of patient's medical records. [Acts 1969, No.
61, 2, p. 177.] -

41-305. Consent required for legal abortion.-No legal abortion may

be performed until the pregnant woman has given written consent for

said abortion to be performed, and if the said woman shall he a minor

or incompetent as adjudicated by any court of competent jurisdiction

then only after permission is given in writing by the parents, or if

married, her husband, guardian or person or persons standing in loco

- parentis to said minor or incompetent. [Acts 1969, No. 61, 3, p. 177.]

n ; '
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Ark. cont'd

41-306. Residence requirement for legal abortion-Exception.--No
legal abortion shall be performed unless the.pregnant woman shall have
resided in the State of Arkansas for a period of at least four [4] months
immediately preceding the operation being performed except in the'
case of emergency where. the life of the said woman is in danger. [Acts
1969, No. 61, 4, p. 177.]

41.307. Restriction on where legal abortions may be performed.-
Legal abortions may be performed only in a hospital licensed by the
Arkansas State Board of Health and accredited by the Joint Commission
of Accreditation of Hospitals. [Acts 1969, No. 61, 5, p. 177.]

41-308. Filing of certificate justifying abortion prior to perform-
ance.-Before any legal abortion shall be performed by a' doctor of
medicine there must be filed with the hospital where said abortion is
to be performed the certificate of three [3] doctors of medicine not
engaged jointly in private practice, one [1] of whom shall be the per-
son performing the abortion, which certificate shall state that said
doctors of medicine have examined said woman and certify in writing
the circumstances which they believe justify the abrtlon. [Acts 1969,
No. 61, 6, p. 177.]

41-309. Filing of certificate. after abortion performed-Emergency.-
In the event a medical emergency exists and in the opinion of the three
[3] doctors of medicine examining said woman, an immediate abortion
must be performed, the; certificate provided in the above section may

.be submitted within 24 hours after. the abortion. [Acts 1969, No.
61, 7, p. 177.]

41-310. Immunity from civil liability of persons who refuse to parti-
cipate in or perform abortions.--(a) No person shall be required to
perform or participate in medical procedures which result in the termina-
tion of pregnancy; and the refusal of any person to perform or partici-
pate in these medical procedures shall not be a basis for civil liability
to any person nor a basis for any disciplinary or any other recriminatory
action against him.

(b) No hospital, hospital director or governing board shall be re-
quired to permit the termination of human pregnancies within its insti-
tution and the refusal to, permit such procedures shall not be grounds
for civil liability to any person nor a basis for any disciplinary or other
recriminatory action against.it by the state or any person.

(c) The refusal of any person to submit to an abortion or to give
consent therefor shall not be grounds for loss of any privileges or im-
munities to which such persons would otherwise be entitled nor shall
submission to an abortion or the granting of consent therefor be a

condition precedent to the receipt of any public benefits. [Acts 1969,
No. 61, 8, p. 177.]

Recent cases - Heath v. State, 249 Ark. 217, 219 n.2, 459 S.W. 2d. 420
X1970) cert. denied 404 U.S. 910 (1971): 41-301 of Ark.
Stat. Ann. (1964) not changed nor affected by Acts 1969,
No. 61

. .. . _ _ v. ti. _ . , .. . _ _ ... - . .
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CALIFORNIA
(Through Ch. 251, 1972 Regular Session, Legislative
Service pamphlet #3)

Cal. Penal Code 274 (1970):

274. Supplying or wlminislering abortifacient; exception; pun-
ishment

Every person who provides, supplies, or administers to any wom-
an, or procures any woman to take any medicine, drug, or substance,
or uses or employs any instrument or other means whatever, with
intent thereby to procure the miscarriage of such woman, ex-

cept as provided in the Therapeutic Abortion Act, Chapter 11 (com-
mencing with Section 25950) of Division 20 of the Health and Safety
Code, is punishable by imprisonment in the state prison not less than
two nor more than five years.
(Enacted 1872. Amended by Stats.1935, c. 528, p. 1605, 1 ;'Stats.
1967, c. 327, p. 1523, 3.)

Cal. Health and Safety Code 25950-25955.5 (Supp. 1972)

! 25950. Short title

This chapter shall be known and may be cited as the Therapeutic Abortion Act.
(Added Stats.1007, c. 327, p. 1535, 1 1.)

1 25951. 'Authority to perform or to aid or assist or attempt abortion; requirements'

A holder of the physician's and surgeon's certificate, as defined in the Business
and Professions Code, is authorized to perform an abortion or aid or assist or at-
tempt an abortion, only if each of the following requirements is met:

(a) The abortion takes place in a hospital which is accredited by the Joint Com-
mission on Accreditation of Ilospitals.

(h) The abortion Is approved in advance by a committee of the medical staff of
the hospital, which committee i, established and maintnined in accordance with
standards promulgated by the Joint Commission on Accreditation of Ilospitals.
In any case in which the committee of the medical staff consists of no more than
three licensed physicians and .surgeons, the unanimous consent of all committee
members shall be required in order to approve the abortion.

(c) The Committee of the Medical Staff finds that one or more of the following
conditions exist:

(1) There is substantial risk that continuance of the pregnancy would gravely
impair the physical or mental health of the mother;

(2) The pregnancy resulted from rape or Incest.
(Added Stats.1967, C. 327, p.1535,11.)

7!
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Cal. cont'd

I 25952. Pregnancy resulting from rapo or incest; procedure
The Com nitl ee of the Me'dicai .Stuff shall not approve tihe performance of no lort ion on the grounlI that. Ihe pregnancy resulted fromt rope or Incest except innccordnce with the following procedure:
(a) Upon rece ipt of all application for an ahorion on the grounds that thepregnancy resulted from rape or iucest, the committee shall lwnmedilately notifythe district attorney of the county in which the alleged rape or incest. occurredof the application, and transmit to the district attorney the affidavit of the ap-plicant attesting to the fncts estaiishing the alleged rape or incest. If the dim-trict atlorney informs (he commt ltee that there is probable eausx to believe thatI he pregainney resulted from a violation of Section 261 or Section 285 of theI'enal Cxle, the (om11ee may approve the abortion. If, witluin five days afterthe conmnit lee has notified the district attorney of the application, the coimiiteedoes not receive ii reply from the district attorney, it may approve the abortion

It the district Attorney informs the committee that there is no probable cause tobelieve the alleged violation did occur, the committee shall not approve the abor-tion, except as provided in subdivision (b).of this section;
(b) If the district attorney informs the committee that there is no probable causeto believe, the alleged violation did occur, the person who applied for the abortionmay petition the superior court of the county in which the alleged rape or incestoccurred, to determine whether the pregnancy resulted from a violation of See-tion 201 or Section 285 of the' Penal Code. Hearing on the petition shall be set fora (late no later than one week after the date of filing of the petition.
The district. attorney shall file an affidavit with the court stating the rea-sons for his conclusion that the alleged violation did not occur, and this affidavitshall be received in evidence. The district attorney may appear at the hearingto offer further evidence or to examine witnesses.
If the court finds that it has been proved, by a preponderance of the evidence,that the pregnancy (lid result from a violation of Section 201 or Section 285 of thePenal Code, it Khali issue an order so declaring, and the committee may approvethe abortion. Any hearing granted under this section may, at the court's discre-tion, be held in camera. The testimony, findings, conclusions or determinations ofthe court in a proceeding under this section shall be inadmissible as evidence inany other action or proceeding, although nothing herein shall be construed to pre-vent the appearance of any witness who testified at a proceeding under this sec-tion,. or to prevent the introduction of any evidence that may have been intro-duced at a proceeding under this section, In any other Action or proceeding.
(c) Notwithstanding any other provision of this section, an abortion shall beapproved on the ground of a violation of subdivision 1 of Section 201 of the PenalCode only when the woman at the time of the alleged violation, was below theage of 1G years.

(d) Notwithlstonding any other provision of this section, the testimony of any
witness in a proceeding under this section shall be admissible as evidence In any
prosecution of that witness for perjury.
(Added Stats.19L17, c. 327, p. 15.35, i 1.)

1 25953. Medical staff committee; number of members requiredThe committee of the medical staff referred to in Section 25051 must, in all in.tances, consist of not less than two licensed physicians and surgeons,; and if theproposed te"riuation of pregnancy will occur after the 13thl week of pregnancy,tile committee must consist of at least three such licensed physicians and sur- I
(eol. In t10 event s11a1 tile termination be approved after the 20th wek ofpregnancy.
(Added Stats,1 907, c. 327, p. 1535, 51.)

i

I

i
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Cal. cont'd.

25954. Mental health defined.
The term mentall health" nx used i Section 25f54 means mental Illness to the

extent that the woman i dangerous to herself or to the person or property of
others or is in need of supervision or restraint.
(Added Stats.107, c,.327, p. 15353 1.)

S 25955. Refusal to participate in abortion; effect; violation..
No estii loy('r sBall reqcpire a registered nurse, a liCeenseC Vocational nurse orany ot hlIr'.person 4'IIpiiloyedl to ft furnish direct J)(r'Xonaiel l'Sit h service to naltent

to 1iredtly inrtkipaelise iin the induei on or perfornu ince of an nborti n a if set
eiie~lov~c' liaisfilc~ci ta.rii Ieee stnleceret with the (<enployer ietioct afmoral

t'liaor religious basiis for refusael to participate iin the carbrtion, ace the >oia,

jioye~cr smell1 not poelealizs or discipline sueel loyee for declining t odrcl

'ris seeilon shell not apply to medical emergency situations.
Any violation of this section is a misdemeanor.

(Added by 8tats.1l71, c. 1159, p.---, 5.1.)

I 25955.5 Establishment and maintenance of' system for reporting of therapeutic
abortions

The State Depmrtment of 1'el'lc Health shall by reguhtloan establish and maintain
a system for the reporting of therapeattic abortions so as to determine the demo-
graphic effects of abortion and ssess the experience in relation to legal and medical
standards pertaining to abort ion practices. The reporting system shall not require,
jsrnit, or include the identification by name or other means of any person inder-
going an abortion. The State lDepartment of Public Health shall make a report
to the LAegislature not later than the 30th calendar day each even-numbered year
on its findings related to therapeutic abortions and their effects.

The state department shall seck, in addition to any other funds made available to
it, federal funds in order to carry out the purposes of this act.
(Added by Stats.1971, c. 1021, p. -, 51.)

Recent cases - People v. Belous, 80 Cal. Rptr. 354, 458 P. 2d 194 (1969)
cert. denied, 39.7.U.S. 915 (1970): Penal Code- 274
making a person wIho performs abortion punishable
-unless abortion is necessary to preserve mother's
life as it read before amended in 1967 was invalid

where term "necessary to preserve" was not sus-
ceptible to a construction which, while satisfying
legislative intent was sufficiently certain ;to satisfy
due process requirements without improperly in-
fringing on fundamental constitutional rights of
mother to life and to choose whether to bear children,
and convictions of abortion and conspiracy tQ com-
mit abortion could not stand.
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Cal. cont'd

People v. Robb, Nos. 149005 and 159061 (Central Orange

Cnty. Mun. Ct., Calif, Jan. 7, 1970) and People v.

Barksdale, No. 33237C (San Leandro-Hayward Mun. Ct.,

Alameda Cnty., Calif. March 24, 1970): Robb trial

judge found California Statute in violation of U.S.

Constitution on various grounds including: Improper

delegation of legislative authority, vagueness, denial

of equal protection, and interference with the right

to privacy. Barksdale judge indicated concurrence

with Robb trial judge.

People v. Barksdale, 18 Cal. App. 3d 813, 96 Cal. Rptr.

265, 1 Crim. 9526 (Calif. Dist.. Ct. App. 1971):

Decision of intermediate Appellate Court invalidating

major portions of abortion Act, in particular, a pro-

vision limiting abortions to hospitals accredited by

the Joint Commission on Accreditation of Hospitals.

People v. Gwynne, No. 173309 (Central Orange Cnty. Mun.

Ct., Calif., June 16, 1970); Decision of trial judge that

California Statute goes beyond legitimate health pur-

poses and is an unconstitutional infringement of the

rights of life and liberty protected by the Fourteenth

Amendment. For reference to Robb, first Barksdale case

and Gwynne, see Appellant's Supplementary Appendix To

Brief For Appellants:' Legal, Medical, and Social Science

Materials Regarding Abortion Law Restrictions in regard

to Roe v. Wade, in the Supreme Court of the United

States, No. 70-18, 1971 term.

People v. Pettigrew, 18 Cal. App. 3d 677, 96 Cal. Rptr.

189 (Clif..Dist. Ct. App. 1971): Court affirmed conviction

of physician for performing an abortion and upheld con-

stitutionality, as challenged, of Therapeutic Abortion Act.

Ballard v. Anderson, 95 Cal. Rptr. 1, 484 P.2d 1345 (1971)

California Supreme Court ruled minors may obtain thera-

peutic abortions without parental consent and ordered

Therapeutic Abortion Committee to consider minors appli-

cation. Case brought by patient's physician.

Major v. Ferdon, 325 F. Supp. 1141 (N.D. Calif. 1971):

Three-judge court refrained from enjoining on-going state

prosecution for violation of abortion laws and would not

hear challenge to constitutionality of statute.

M'" MIMFORRM-1, 1 . , . , " P.-
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COLORADO
(Through 48th General Assembly, Adjourned May 17, 1971)

Ch. 40 Colorado Revised Statutes 1963, Colorado Criminal Code
(effective July 1, 1972):

ARTICLE 6

OFFENSES INVOLVING THE FAMILY RELATION

(ABORTION)

40-6-101. Definitions. As used in sections 40-6-101 to 40-6-104:

(1) "Pregnancy" means the implantation of an embryo in the
uterus.

(2) "Licensed hospital" means one licensed or certificated by the
Colorado department of health.

(3) "Justified medical termination" means the intentional ending of
the pregnancy of a woman at the request of said woman or, if - said
woman is under the age of eighteen ; years, then at the request of said
woman and her then living parent or guardian, or, if the woman is.
married and living with her husband, at the request of said woman

- and her husband, by a licensed physician using accepted medical proce-
dures in a licensed hospital upon written certification by all of the
members of a special hospital board that:

(a) Continuation of the pregnancy, in their opinion, is likely to i'e-
sult in: The death of the woman; or the serious permanent impairment
of the physical health of the woman; or the serious permanent impair-
ment of the mental health of the woman as confirmed in writing under
the signature of a licensed doctor of medicine specializing in psychia-
try; or the birth of a child with grave and permanent physical deform-
ity or mental retardation ; or

(b) Less than sixteen weeks of gestation have passed and that the
pregnancy resulted from conduct defined as criminal in sections 40-3-
401 and 40-3-402, or if the female person is unmarried and has not
reached her sixteenth birthday at the time of such conduct regardless
of the age of the male; or incest, as defined in sections 40-6-301 and
40-6-302, and that the district attorney of the judicial district in which
the alleged rape or incest has occurred has informed the committee in
writing over his signature that there is probable cause to believe that
the alleged violation did occur.

(4) "Special hospital board" means a' committee of three licensed
physicians who are members of the staff of the hospital where the
proposed termination would be performed if certified in accordance
with subsection (3) of this section, and who meet regularly or on call
for the purpose of determining the question of medical justification in
each individual case, and which maintains a written record, signed by
each member, of the proceedings and deliberations of such board.
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Colorado cont'd

-10-6-102. ('riisinal abort ion. (1) Any person who intentionally
ends or causes to be ended the pregnancy of < woman by any means
other than justified medical termination or bilth commits criminal
abort ion.

(2) (rim inUal abortion is a (lass 4 felony, hit if the woman dies as
i result of the criminal abortion, it is a class 2 feloily,

40-6-103. Pretended criminal abortion, (1) Any person who inten-
tionally pretends to end the real or apparent pregnancy of a woman by
any means other than justified medical termination or birth commits
pretended criminal abortion..

(2) Pretended criminal abortion is a class 5 felony, but- if the
woman (lies as a result of the pretended criminal abortion, it is a class
2 felony.

40-6-104. Failure to comply. Nothing in sections 40-6-101 to 40-6-104
requires a hospital to admit any patient under said sections for the
purposes of performing an abortion, nor is any hospital required to ap-
point a special hospital board as defined in section 40-6-101 (4). A per-
son who is a member of or associated with the staff of a hospital or
any employee of a hospital in which a justified medical termination has
been authorized and who states in writing an objection to such termi-
nation on moral or religious grounds is not required to participate in
the medical procedures which result in the termination of a pregnancy,
and the refusal of any such person to participate does not form the
basis for any disciplinary or other recriminatory action against such
person.

40-6-105. Distributing abortifacients. (1) A person commits dis-
tributing abortifacients if he distributes or sells to or for any person
other than a licensed medical doctor or osteopathic physician any drug,
medicine, instrument, or other substance which is in fact an abortifa-
cient and which he knows to be an abortifacient, and reasonably be-
lieves will be used as an abortifacient.

(2) Distributing abortifacients is a class 1 misdemeanor.

Recent cases - Caraway v. Colorado, 486 P. 2d 17 (Sup. Ct. Colo., 1971):
Colorado Supreme Court affirmed the conviction of a
woman defendant for performing an abortion. No indi-
cation of challenge to constitutionality of Statute.

Doe v. Dunbar, 320 F. Supp. 1297 (D. Colo. 1970):
Action challenging constitutionality of Colorado

abortion statute. Doctors and Pregnant women found

to have standing; claims of psychiatrist and non-

pregnant women dismissed.

1,77, 1, ITIT
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CONNECTICUT

(Through June Session, 1972, Adjourned June 16, 1972,
Legislative Service Pamphlet #4)

P.A. No.111972] Conn. Laws 677

PUBLIC ACT NO. 1

An Act concerning abortion.

lie it CfnacIed by the Senate and ilome of iepreaCenlativca in Gencral Aaacns-
lly convened:

Sect lot 1.
The public policy of the slat' and (lit' intent of 114' legisliture Is to protect

and preserve human life from the moment of conception 14444 in order to ef-

fectuate this public polley and intent:
(a) No person shall give or administer to any fe14 person, advise or cause

her to take or use anything, or use any ie'is, with iitt'it toproci)e 1po1
her a misearriage or abortio11, nor shall any (euiisi11 t'rson 41o or suffer any-
thiting to 1e done, with hItent thereby to lprohice uiion herself 5) mlis(arriage or
abortion.

(h) No per$n s11ll sell or aidvert ise nedici nes or instrumetnts or other de-

vices for the commissIon of a miscarriage or aliorti, except to a licensed

physician or a hospital licensed by the state of Counecticut.

(c) The provisions of subsections (a) and (b) of this section shall not apply
to an abortion or miscarriage performed by a licensed physician when such
abortion or miscarriage is necessary to preserve the physical life of the mother

" and when such abortion is performed in a hospital licensed by the state of
Connecticut.

(1) A violation of this section shall lie it Class 1) felony.

Sec. 2.
If any port of tihIs set. shall be i'hl invalid, siu)( 1)oh4ling shall not arfret

.14' validity of the remaining parts of this act.. if a psart of this act is in-

valId in one or more of its applications, the remaining parts of this act shall
remain in effect in all valid applications that are severable froui .the invalid
applications.

Sec. 3. This act shall take effect from Its passage.
Approved May 23, 1972.

Conn. Gen. Laws 53-29 (1960)

53-29. Attempt to procure miscarriage

Any person who gives or administers to any woman, or ad-
vises or causes her to take or use anything, or uses any means,
with intent to procure upon her a miscarriage or abortion, unless
the same is necessary to piteserve her life or that of her unborn
child, shall be fined not more than one thousand dollars or im-
prisoned in the State Prison not more thal five years or both.
(1949 Rev., 8363.)

Historical Noto

Derivation:
1930 1Rev. A 6056. 3905 P.A. ch. 1G7.
1918 1Hey. 5 6200. 1902 1Rev. 1 1157.

",Ye a m ea m n m v ma m wweeaw mm e me e rm m em w w e m
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Note: 53-29 above, the old abortion law, does not
appear to have been repealed by P.A. No. 1, the
new abortion law, also above. However 53-29
was one of the statutes declared unconstitutional
in Abele v. Markle, 342 F. Supp. 800, mentioned
below, and an injunction against its enforcement
has been issued by three-judge federal court.

Recent cases - Abele v. Markle, 342 F. Supp. 800 (D. Conn. 1972)
appeal docketed, 41 U.S.L.W. 3057 (U.S. July 10,
1972) (No. 72-56): Federal three-judge court declared
Connecticut's pre-1972 abortion laws unconstitutional.

Abele v. Markle, Civ. No. B-521 (D. Conn. Septem-
ber 20, 1972): Same three-judge court which
heard the above case declared the May, 1972
Connecticut abortion law unconstitutional.
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DELAWARE

(Through 1970 Legislative Sessions)

Del. Code Ann. Tit. 24, 1790-1793 (Supp. 1971-72):

1790. [Prohibition on termination of human pregnancy; excep-
tions] 1

(a) No person shall terminate or attempt to terminate, or assist
in the termination or attempt at termination of a human pregnancy
otherwise than by birth, except that a physician licensed by this State
may terminate a human pregnancy, or aid or assist or attempt a ter-
mination of a human pregnancy, if such procedure takes place in a
hospital accredited by a nationally recognized medical or hospital ac-
creditation authority, upon authorization by a hospital abortion re-
view authority appointed by the; hospital, if 1 or more of the follow-
ing conditions exist:

(1) continuation of the pregnancy is likely to result in the death
of the mother;

(2) there is substantial risk of the birth of the child with grave
and permanent physical deformity or mental retardation;

(3) the pregnancy resulted from
(A) incest, or
(B) a rape committed as a result of force or bodily harm, or threat

of force or bodily harm, and the Attorney General of this State has
certified to the hospital abortion review authority in writing over his
signature that there i probable cause to believe that the alleged rape
did occur, except that during the first 48 hours after the alleged rape
no certification by the Attorney General shall be required

(4) continuation of the pregnancy would involve substantial risk
of permanent injury to the physical or mental health pf the mother.

(b) In no event shall any physician terminate or 4ttmpt to ter-
minate, or assist in tie termination or attempt at termination of a
human pregnancy otherwise than by birth unless:

(1) not more than 20 weeks of gestation have passed (except in the
case of a termination pursuant to subsection (a) (1) of this section;
or where the fetus is dead) ; and

(2) two physicians licensed! by this State, 1 of whom may be the
physician proposed to perform the abortion, certify to the abortion
review authority of the hospital where the procedure is to be per-
formed that they are of the opinion, formed in goodfaith, that 1 of
the circumstances set forth in subsection (a) of this section exists
(except that no such certification is necessary for the circumstances
set forth in subsection (a) (3) (B) of this section); where the per-
sonal physician of an expectant mother claims that she has a mental

_... ,,- - -
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or emotional condition, a psychiatrist licensed by this State shall, in
addition to the personal physician, certify to the abortion review au-
thority of the hospital where such procedure is to be performed, that
he is of the opinion, formed in good faith, that 1 of the circumstances
set forth in subsection (a) of this section exists (except that no such
certification is necessary for the circumstances set forth in subsection
(a) (3) (b) of this section; and

(3) in the case of an unmarried female under the age of 19, or men-
tally ill or incompetent, there is filed with the-hospital abortion re-
view authority the written consent of the parents or guardians as are
then residing in the same household with the consenting female, or if
such consenting female does not reside in the same household with
either of her parents or guardians, then with the written consent of
1 of her parents or guardians.

(c) The hospital abortion review authority of each hospital in
which a procedure or procedures are performed pursuant to this sec-
tion shall, on or before the first day of March in each year, file with
the State Board of Health a written report of each such procedure
performed pursuant to the authorization of such authority during the
preceding calendar year setting forth grounds for each such author-ization, but not including the names of patients aborted.
Added G7 Del.Laws, Ch. 145, 2; amended 57 Del.Laws, Ch. 235,1, 2, eff. July 10, 1009.

1791. Refusal to perform or submit to medical procedures]
(a) No person shall be required to perform or participate in medi-

cal procedures which result in the termination of pregnancy; and
the refusal 'of any person to' perform or participate in these medical
procedures shall not be a basis for civil liability to any person, nor abasis for any disciplinary, or other recriminatory action against him.

(b) No hospital, hospital director, or governing board shall be re-
quired to permit the termination of human pregnancies within itsinstitution, and the refusal to permit such procedures shall not begrounds for civil liability to any person, nor a basis for any disci-plinary, or other recriminatory action against it by the State or any
person.

(c) The refusal'of any person to submit to an abortion or to giveconsent shall not be grounds for loss of any privileges or immunitiesto which such person would otherwise be entitled, nor shall submissionto an abortion or the granting of consent be a condition precedentto the receipt of any public benefits.
Added 57 Del.Laws, Ch. 145, 2.
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1792. (Assistance or participation in an unlawful termination of

human pregnancy] 1

No person shall, unless the termination of a human pregnancy has

been authorized pursuant to the provision of section 1790 of this title:

- (1) sell or give, or cause to be sold or given, any drug, medicine,
preparation, instrument, or device for the purpose of causing, induc-
ing, or obtaining a termination of such pregnancy; or

(2) give advice, counsel, or information for the purpose of causing,
inducing, or obtaining a termination of such pregnancy; or

(3) knowingly assist or cause by any means whatsoever the obtain-
-ing or performing of a termination of such pregnancy.

Added 57 Del.Laws, Ch. 145, 2.

1793. (Residency requirements; exceptions] 1

(a) No person shall be authorized to perform a termination of a

. human pregnancy within the State upon a female who has not been a

resident of this State for a period of at least 120 days next before the

performance of an operative procedure for the termination of a human

pregnancy.
(b). This section shall not apply to such female who is gainfully em-

"rployed in this State at the time of conception, or whose spouse is gain-

fully employed in this State at the time of conception, or to such fe--male who has been a patient,: prior to conception, of a physician li-

censed by this State, or to such female who is attempting to secure the

termination of her pregnancy for the condition specified in section

1790(a) (1) of this title.
Added 57 Del.Laws, Ch. 145, 3(A).

1 Section enctLed without catclhline which has been supplied by editor.

Recent cases - None

7, 7 .......... "WW" MI
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DISTRICT OF COLUMBIA

D.C. Code Ann. 22-201 (1967) (Cumulative Supp. V):

22-201. Definition and penalty. -

Whoever, by means of any instrument, medicine,
drug or other means whatever, procures or produces,
or attempts to procure or produce an abortion or
miscarriage on any. woman, unless the same wer3
done as necessary - for the preservation of the

mother's life or health and under the direction of a

competent licensed practitioner of medicine, shall
be imprisoned in the penitentiary not less than one ,
year or not more than ten years; or if the death of
the mother results therefrom, the person procuring
,or producing, or attempting to procure or produce
the abortion or miscarriage shall be guilty of second
degree murder. (Mar. 3, 1901, 31 Stat. 1322, ch. 854,

800; June 20, 1953, 67 Stat. 03, ch. 150, 1 203.) .

Recent cases - United States v. Vuitch, 402 U.S. 62 (1971): The
Supreme Court upheld the constitutionality of the
statute against a charge of vagueness. Relying on
Doe v. General Hospital of the District of Columbia
313 F. Supp. 1170 (D.D.C. 1970) the Court held that
properly construed, the word health should be read
to include mental health and that the statute permits
abortions for mental health reasons whether or not
the patient has had a previous history of defects.

Coe v. District of Columbia General Hospital, Civ.
No. 1447-71 (D.D.C. June 5, 1972): Requirement
that married woman must .receive consent of her
husband before abortion will be performed declared
unconstitutional. Such a requirement was held to
deprive poor married women of their right to receive
needed medical care, to control their own bodies and
to choose whether to bear the greater risks of pregnancy
and child birth or the lesser risks of a therapeutic
abortion.

In re Guardianship of Boe, 322 F. Supp. 872 (D.D.C.
1971): 18 year old in the District of Columbia,
alone, has power over her person and may consent
to any form of medical treatment including thera-
peutic abortion.
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FLORIDA

- (Through April 11, 1972, Legislative Service Pamphlet #6)

Ch. 72-196 [1972] Fla. Laws 380-382:

lio It Enacted by the Lecjislaturc of the State of Florida:
Section I. Definitions
As used in this act unless the context clearly requires otherwise:
(1) "Physlcian" as used in this act means a doctor of medicine or osteo-

pathic medicine licensed by the state under chapter 458 or 459, Florida
$tatutes, or a physician practicing niedicine or osteopathy in the employ,
of the United States or this state:

(2) "Approved facility" mensi a hospital licensed by the state and ac-
credited by the joint commission on accreditation of hospitals or approved.
by the American osteopathic hospital association or a medical facility 1i--
censed by the division of health pursuant to rules and regulations adopted
for that purpose, provided such rules ani regulations shall require regular
evaluation and review procedures.

Section 2. Termination of pregnancy
It shall he unlawful to terminate the pregnancy of a human being unless

the pregnancy is terminated in an approved facility by a physician who
certifies in writing that:

(1) To a reasonable degree of medical certainty the continuation of the
pregnancy would substantially impair the life or health of th'e female; or

(2) 'i'hero is substantial risk tiast the continuation of the pregnancy would
result in the lirth of a child with a serious physical or mental defect; or

(3) There is reasonable cause to: believe that the pregnancy resulted fros
rape or incest.

Section 3. Written requests required
One of the following shall be obtained by the physician prior to ter-

minstiag i Ipregnancy:
(1) The written request of the jpregnant woman and the written consent'

of her husband, if she is married, unless the husband is voluntarily living
apart from the wife, or

(2) if the pregnant woman is under eighteen (18) years of age and unmuur-
ried, in addition to her written request, the written consent of a parent, cus-
todian, or legal guardian must he obtained, or

(3) Notwithstanding subsections '(1) and (2) of this section, a physician
may terminate a pregnancy provided he has obtained at least one (1) cor-
roborativ e medical opinion at testing to the medical necessity for eergncy
medie procedures and i hat to 't reasonable degree of medical certainty
the Cosst1iiuation of the.pregnancy would threaten the life of the pregnant
woman.

Section 4. Reporting procedure
(1) The director of any m ieal facility in whth c a regnancy is icer-.isinted paurswnt. to this act shall nsaint.aini a record of such procedures.

Such record shall include the date the procedure was performned, the reason
for same and the period of gesation at the tisse the lprocedssre was per-
formed. A copy of su('h record shall le filed with the di artment of health
and rehabhilit ative services, which shall sbe responsible for keeping such

" records in a central pace frona which statistical data and analysis can be made.
(2) ftecords maint.aincd by sn pproved facility pursuant to this act shll

ie privileged information and deesied to be a confidential record and shall
not le reveled except when ordered to do so by a court of competent Jurf-

* diction ini a clvil or criminal prx'eeding.

y lip PIP
r'..



CRS-36

Florida cont'd

Section 5. Right of refusal
it1otning in this 10, shill require any hosplal or any person to psfrtlcl-

patoe i Ithe termination of it pregnancy nor shall any ioSpital or any er-soil be liable for such refusal. No person whois 18 a muemlber of or associ-
eited with the stiff of a hospital nor any elaploy(b of a iopital or phyai-
(in in which or by whom the termilnntion of at pregnancy has be('r1niu-
Ihorized or performed, who sholl stale n objection to sIch procedure on
moral or religious grounds, shall 1e re~iiiired to participate it the proce-
(lure which will result in t(he termination of pregnancy. The refusal orany such person or employee : ipartileipate shall not formn the basis forany disclpilnary or other recriminatory action against such person.

Section 6. Penalties
(1) Any person who performs or participates in the termination' of a

plregnaicy in violation of the rellileiiments in section 2 of this act, which
does not result in the death of the woman, shall he guilty of a felony of
the third degree, punishable 1a provided in sections 775.082, 775.083 or
775.084, Florida Statutes.

(2) Any person who performs or participates in the terminIit ioll of a
preganncy il violation of the reuilireients in section 2 of thls act, which
results in the death of the woman shall..be guilty of a felony of the second
(legree, punishable is provided in sect ions. 775.082, 775.083 or 775.084, Florida
statutes.

(3) Any person who violates any provision of sections 3 or 4 of this act
" shail be guilty of a illlsdemeanor of the first degree punishable as provided

In sections 775.082 or 775.083, Florida Statutes.

Section 7.
Tile provisions of this at shall not apply to the perforlnmnce of s proce-dlllre which terilIinltes i pregnancy in order todlivritClive cild.
Section 8. l'aragraph (1) of subsection (1) of section 458.1201, Florida8t(t1.t1 s, is 1lmenll dc'd (( reni

458.1201 Denial, suspension, revocation of license; disciplinary powers
(1) (1) P'rocuring, nidiing or abetting in the procuring of tn unlawful ter-1ina tion of pregnancy ;

Section 0. Sections 782.10 and 797.01, Florida Statutes, as amended bychapter 71-130, Laws of Florida, are hereby repealed.
Section 10. If any section, subsection, sentence, clause or provision ofthis act, or the application thereof to any person or circumstance 3s held in-valid, the invalidity shall not effectt other provisions or portions thereof or'applications of the act which can be given effect without the invalid provi-81o: or portion thereof or application, and to this end the provisions or por-tions of this act are severable.
Section 11. This act shall take effect immediately upon becoming a law..Approved by the Governor April 12, 1972.
Filed in Office Secretary of State April 13, 1072.

i ip o,1'11 r PW ,- i
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Recent .cases -.State v, Barguet, 262 .So. 2d 431 (Sup. Ct. Fla. 1972):
Florida Supreme Court declared pre-1972 abortion
la unconstitutionally vague.

Statev:Wheeler, No.1404Q(Felony"Court of Records,
appeal field Nov. 1971), renumbered 41, 708 :
Defendant. convicted of abortion manslaughter under
pre-197, abortionn statute and. sentenced to two years
probation with the. condition of Seither marriage or
return to parental home, motion for summary reversal
filed April 21, h972. See, Women's Rights Law
Reporter, No. 2, Spring 1972, at5Z. Reversed,
Wheeler v. State, 263. So.. 2d 232' (Sup..Ct. Fla. ,
1972) and remanded for proceedings consistent
with State v. Barquet ,suprat

Walsingham v. State, 250 So. 2d 857 (Sup. Ct. Fla.
1971): Trial Court conviction for conspiracy to
commit abortion reversed for the .fact that trial
court provided pre udicial and misleading defini-
tion of abortion.

'9.
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GEORGIA

(Criminal Code of Georgia through Regular Session, 1971)

Ga. Code Ann. 26-1201t;o-1203 (Criminal Code, 1971 Rev.).

26-1201. Criminal abortion.-Except as otherwise provided in section

26-1202, a person commits criminal abortion when he administers any

nit lcinc, drug or other substance whatever to any woman or when he
uses any instrument or other means whatever upon any -woman with

intent to produce a miscarriage or abortion.

(Acts 1968, pp. 1249, 1277.)
26-1202. Exception.--(a) Section 26-1201 ,shall not apply to an abor-

tion. performed by a physician duly licensed to practice medicine and

surgery pursuant to Chapter 84-9 or 84-12 of the Code of Georgia of
19,33, as amendd, based upon his best clinical judgment that an abortion
is necessary because:

(1) A continuation of the pregnancy .would endanger the life o0 the

pregnant woman or would seriously and permanently injure her health;

or
(2) The fetus would very likely be born with a grave, permanent, and

irremediable mental or physical defect ; or
(3) The pregnancy resulted from forcible or statutory rape.

(1) No abortion is authorized or shall be performed under this section

unless each of the following conditions is met:

(1) The pregnant woman requesting the abortion certifies in writing
under oath and subject to the. penalties of false swearing to the physician

who proposes to perform the abortion that she is a bona fide legal resi-

dent of the State of Georgia.

(2) The physician certifies that he believes the woman is a bona fide

resident of this 'State and that he has no information which should lead

him to believe otherwise.

(3) Such physician's judgment is reduced to writing and concurred

in by at least two other physicians duly licensed to practice medicine and

surgery pursuant to Chapter 84-9 of the Code of Georgia of 1933, as

a

i
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amended, who certify in writing that based upon their separate personal
medical examinations of the pregnant woman, the abortion is, in their
judgment, necessary because of one or more of the reasons eumerated
above.

(4) Such. abortion is' performed in a hospital licensed by the State
Board of lIealth and accredited by the Joint Commission on Accredita-
tion of Hospitals.

(5) The performance of'the abortion has been approved in advance
by a committee of the medical staff of the hospital in which the opera-
tion is to be performed. This committee must be one established and
maintained in accordance with the standards promulgated by the Joint
Commission on the Accreditation of hospitals, and its approval must be
by a majority vote of a membership of not less than three members of
the hospital's staff ; the physician proposing to perform the operation
may not be counted as a member of the committee for this purpose.

((i) If the proposed abortion is considered necessary because the
woman has been raped, the woman makes a written statement under
oath, and subject to the penalties of false swearing, of the date, time
and place of the rape and the name of the rapist, if known. There must
be attached to this statement a certified copy of any report of the rape
made by any law enforcement officer or agency ar.d a statement by the
solicitor general of the judicial circuit where the rape occurred or
allegedly occurred that, according to his best information, there is
probable cause to believe that the rape (lid occur.

(7) Such written opinions, statements, certificates, and concurrences
are maintained in the permanent files of such hospital and are available
at all reasonable times to the solicitor general of the judicial circuit in
which the hospital is located.

(8) A copy of such written opinions, statements, certificates, and con-
currences is filed with the Director of the State Department of Public
Health within 10 days after such operation performed.

(9) All written opinions, statements, certificates, and concurrences
filed and maintained pursuant to paragraphs (7) and (8) of this sub-
section shall be confidential records and shall not be made available for
public inspection at any time.

(c) Any solicitor general of the judicial circuit in which an abortion
is to be performed under this section, or any person who would be a
relative of the child within the., second degree of consanguinity, may
petition the superior court of the county in which the abortion is to be
performed for a declaratory judgment whethr the performance of such
abortion would violate any constitutional or other legal rights of the
fetus. Such solicitor general may als petition such court for the purpose
of taking issue with compliance with the requirements of this section.
The physician who proposes to perform the abortion and the pregnant
woman shall be respondents. The petition shall be heard expeditiously
and if the court adjudges that such abortion would violate the con-

77
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stititional or other legal rights of the fetus, the court shall so declare
and shall restrain the physician from performing the abortion.

(d) If an abortion is performed in compliance with this section, the
death of the fetus shall not give rise to any claim for Wrongful death.

(c) Nothing in this section shall required a hospital to admit any
patient .under the provisionss hereof for the purpose of performing an
abortion, nor shall any hospital he reqituired to apiploint a c oniinittee such
as contemplated under subsection ().(5). A physician, or any other
person who is a pcnmb r of or associated with the staff of a hospital, or
any employee of a hospital in which an abortion has been authorized,
who shall state in writing an objection to such abortion on moral or
religious grounds shall not be required to participate in the medical pro-
Cclures which will result in the abortion, and. the refusal of any such
person to participate therein shall not form the basis of any claim for
damages on account of such.rcfusal or for any disciplinary or recrimina-
tgry action against such person.

(Acts 1968, pp. 1249, 1277.)

26-1203. Punishment.--A person convicted of criminal abortion shall
be punished by imprisonment for not less than one nor more than 10
years.

(Acts 1968, pp. 1249, 1280.)

Note:. It. should be noted 'that Sections 2 6-9920a through
26,9925a of the'Gergia Criminal Code are sub,-
stantially similar to the provisions set forth

-. above. 'It is not perfectly'c ear' which statutes
are to be consulted for authority. See Editorial
Note,. Criminal Code of Georgia, 1971 Revision, p. 198.

Recent cases - Doe v. Bolton, 319 F. Supp. 1048 (N.D.' Ga. 1970)
(per curiam), jurisdiction- postpned402 U.S. 941
(1971), argued, December 13, 1971 40 U.S.L.W. 3300
(U.S. December 28, 1971) restored to calendar for
reargument, 40tU.S.L.W. 3617 (U.S. June 26,1972)
(No. 9.71, 1970 Term; renumbered No. 70-40, 1971 Term) :
A three-judge federal court held the Georgia Statuteunconstitutional with respect to limitations on the
grounds for abortion, but upheld the Statute's
procedural requirements and limitations a's to where
abortions may be performed.
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HAWAII
(Through Regular Session, 1971, Adjourned April 1,6, 1971)

Act 1, [1970] Hawaii Laws 1;

ACTI

A Bill for an Act Relating to Abortion and Amending Chapter 768, Hawaii Re-vised Statutes.. -

Be It Enated by the'Legis atfre ofthe State of Hawaii:.

SECTION 1. Chapter 768, Havaii Revised Statutes is amended by r-.pealing sections 768--6 and 768-.
SECTION 2. The Hawaii .Revised Stitutes js hereby amended byaddinga new section to read as follows:

"Section . Intentional terminat ion of pregnancy;penalties; refusal to
perform.

(a) No abortion shall be performed in this State unless:
(1) Such abortion is performed by a licensed physician or surgeon, or by

a licensed osteopathic physician and surgeon; and
(2) Sich abortion is performed in a hospital licensed bythedepartrent

of health or operated by the federal government or an agency thereof;
and

(3) The woman upon whom such abortion is to be performed is domi-ciled in this State or has been.physically present in this State for atleast ninety days immediately preceding such abortion. The affidavitof such a woman shall be prima facie evidence of compliance withthis requirement.

(b) Abortion shall mean an operation to intentionally terminate the preg-nancy of a non-viable fetus. The termination of a pregnancy of A viable fetus isnot included in this Act.
(c) Any person who knowingly violates this section shall be fined potmore than $1,000 or imprisoned not more than five years, or both.
(d) Nothing in this section shall require any hospital or any person toparticipate in such abortion nor shall any hospital or any person be liable forsuch refusal."

SECTION 3. If any provision or portion thereof of this Act, or the appli-cation thereof to any person or circumstance is held invalid, the invalidity doesnot affect other provisions or portions thereof or applications of the Act whichcan be given effect without the invalid provision or portion thereof or applica-tion, and to this end the provisions or portions thereof of this Act are severableSECTION 4. This Act shall take effect upon its approval.(This Act became law on March ii1 1970 without the Governor's Signatureuto State Constitution, Article I11, Section 17,), 9G pursuantt

Recent cases - None
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IDAHO
(Through 1971 Regilar and First Extraordinary Sessions)

Idaho Code 1.-15O5, (effective January 1, 1972) (Supp, 1971)

18-1505. Abortion --- Procurement of. -Every person whQ provides,
supplies or administers to, any pregnant woman, or propures any such
woman to take any medicine or drug,. or suhstance, or uses or employs
any instrument or other means whatever, with inter.t thereby to procure
the miscarriage.of such woman, unless the same is necessary to preserve
her life, is punishable by imprisonment ih the state prison not less than
two (2) nor more than five (5) years. [Cr. & P. 1864, 42; R. S., R. C.,
& C. L., 6794; C. S., 8281; I. C, A., 17-1810.]

Recent cases,- Nong

Tmp-"Mr qwlr 0111 . qw"Flp, PMR-1

;.
" i

,r



CRS-43

ILLINOIS
(Through the 77th General Assembly, Regular Session, Act 77-
1844, 1972, Legislative Service Pamphlet #1)

Ill. Rev. Stat. Ch. 38, 23-1 (1970)

23-. Abortion

(a) A person commits abortion when he uses any instrument, medi-
cine, drug or other substance whatever, with the intent to procure a
miscarriage of any woman. It shall not be necessary in order to com-
mit abortion that such woman be pregnant or, if pregnant, that a mis-
carriage be in fact accomplished.' A person convicted of abortion shall
be imprisoned in the penitentiary from one to 10 years.

(b) It shall be an affirmative defense to abortion that the abortion
was performed by a physician licensed to practice medicine and sur-
gery in all its branches and in a licensed hospital or other licensed
medical facility because necessary for the preservation of the woman's
life.
Laws 1961, p. 1983, 23-1, ef f. Jan. 1, 1962.

Recent cases - People v. Anast, No. 69-3429 (Ill. Cir. Ct. Cook
Cnty., July 29, 1970)t Decision of frial judge
holding Illinois anti-abortion statute unconsti-
tutionally vague and in violation of a woman's
right to privacy. The Court also held that the
indictment failed to state the crime of "solici-
tation" in alleging only that the defendant en-
couraged women to procure abortions. See appellants'
Supplementary Appendix To Brief For Appellants:
Legal, Medical, and Social Science Materials
Regarding Abortion Law Restrictions in regard to
Roe v. Wade, in the Supreme Court of the United
States, No. 70-18, 1971 Term.

Doe v. Scott, 321 F. Supp. 1385 (N.D. Ill. 1971) appeals
docketed sub noms. Hanrahan v. Doe and Heffernan v.
Doe, 39 U.S.L.W. 3438 (U.S. March 29, 1971) (Nos, 1522,
1523, 1970 Term; renumbered Nos. 70-105, 70-106 1971
Term): Three judge federal court held Illinois abortion
statute unconstitutional on the grounds of vagueness
and invasion of privacy.
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INDIANA
(Through February 18, 1972, 1972 Cummulative Pocket Supplement)

Ind, Ann. Stat. 10-105 (Indiana Code 35-1-58-1)(,956):

10-105 [2435]. Attempt to procure miscarriage.-Whoever pre-
- scribes or alministers to any pregnant woman, or to-a n woman whom

he supposes to be pregnant, any drug, medicine or substance whatever,
-- - with intent thereby to procure the miscarriage of such woman, or, with

like intent, uses or suggests, directs or advises the use of any instru-
ment or means wbhtever, unless such miscarriage is necessary to pre-
serve her life, 'shall, on conviction, if the woman rhiscarries, or dies
in consequences thereof, be fned not less than onc hundred dollars

1$100 nor more than one thousand dollars [$1,000], and beimprisoned
in the state prison not less than three [3] years nor more than fourteen
[14) years. [Acts 1905, ch. 169, J67, p. 584.]

Recent cases - None -
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IOWA
(Through 64th General Assembly-, Second Regular Session, Adjourned
March 24, 1972, Legislative Service Pamphlet #3)

Iowa Code 701.1 (1950)

701.1 AdIministration of drugs.-.use of instruments
If any person, with intent to produce the miscarriage of any woman

willfully administer to her "any drug or substance. whatever, or, with
such intent, use any instrument or other means whatever, unless
such miscarriage shall he necessary to save her life, he shall be im--
pvisoned in the penitentiary for a term not exceeding five years, and
be fined in a sum not exceeding one thousand dollars..

History and Sourer of Law
Derivation:

Codes 1930, 1935, :131,'1927, 1924,
12973.

Code Supp.1915, 1 4759.-
Acts 1915 (30 G.A.) ch. 45,
Code 1897, f 4759.
McClain's Code 1888, 5 1.
Acts 1882 (10 O.A.) ch. 10.
Code 1873, 1 3804.

U evisdon 18(0, 4221.
Acts 18.58 (7 G.A.) ('h. 58, 5 1.
Prior to uanendtnejt in 1915, the o1-

fence described by this section consist.
ed of an- nttenpt to prodcne the miss,:
enrcinge of,' any "pregnant" woman.
The nuiendment struck out the word

Recent cases - State v. Abodeely, 179 N.W. 2d 347 (Sup. Ct. Iowa,.19.70)' ppa .. ,ismissect n crt. denied, 402 U.S.
936 (1971): Phrase in abortion statute prohibiting
the producing of miscarriage "unless the same is
necessary to preserve her life" is not unconstitu-
tionally vague or uncertain; defendant was fully
appraised of his rights before pleading guilty.
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KANSAS

(Through 1971 Session Laws)

Kan. Stat. Ann. 65-443 -- 65-445; 1-3407 (Supp. 1970)

65-443. Termination of human preg-
nancy; performance or participation in mcdi-
cal procedures not required. No person shall
be required to perform ' or participate in
medical procedures. which result in the termi-

- nation of a pregnancy, and tlh refusal of any

person to perform or participate in those
medical procedures shall not be a basis for
civil liability to any person. [L. 1969, c1. 182,
{ 1; July 1, 1970.1

65--1.1. Same; performance in hospital;
refusal to permit; adoption of criteria and
procedures; conditions; emergency. No hos-
pital, hospital administrator or governing
)oard shall 1ie required to permit the termi-
nation of human pregnancies within its insti-
tution and the refusal to permit such proec-
dures shall not he grounds for civil liability
to any person. A hospital may establish cri-
teria amd procedures under which pregnancies'
may be ternminated' within its institution, in
addition to those which may be prescribed by
licensing, regulating or accrediting agencies:
Provided, No pregnancy shall he purposely
terminated until the opinions of three (3)
duly licensed physicians attesting to the no-
cessity of such termination have been recorded
in writing in the permanent records of the
hospital, except in an emergency as defined
in section 21-3407 (2) (h) of the Kansas
criminal code. [L. 1969, ch. 182, 2; July 1,
1970.]

65-445. Same; records; annual report to
state board. Every hospital shall keep writ,
ten records of all pregnancies which are law-
fully terminated within such hospital and shall
annually submit a written report thereon to
the state board of health in the manner and
form prescribed by said board. Such report
shall include the number of pregnancies termi-
nated within such hospital (luring sail period
of time and such other information as may be
required by the state board of health, but, said
report shall not include the names of the per-
sons whose pregnancies were so terminated.
[L. 1969, ch. 182, 3; July 1, 1970.]
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Kansas cont'd

21-3407. Criminal abortion. (1) Crimi-
nal abortion is the purposeful and unjustifiable

termination of the pregnancy of any female
other than by a live birth.

(2) A person licensed to practice medicine
and surgery is justified in terminating a preg-
nancy if he believes there is substantial risk
that a continuance of the pregnancy would
impair the physical or mental Health of the
mother or that the child would be born with
physical or mental defect, or that the preg-
nancy resulted from rape, incest, or other
felonious intercourse; ad either:

(a) Three persons licensed to practice med-
icine and surgery, one of whom may be the
person performing the abortion, have certified
in writing their belief in the justifying circum-
stances, and have filedd such certificate prior
to the abortion in the hospital licensed by.the
state board of health and accredited by the
joint commission on accreditation of hospitals
where it is to be performed, or in such other
place as may C (1 designated by law; or

(b.) An emergency exists which requires
that such abortion be performed immediately
in order to preserve the life of the mother.

(3) For t puiipose of this section preg-
- nanc, means that condition of a female from

the date of conception. to the 3irth of her
child.

(4) For the purpose of' subsection 2) of
this section all illicit intercourse with a female
under the age of sixteen (16) years shall be
deemed felonious.

(5) Criminal abortion is a class D felony.
JL. 1969, ch. 180, 4 21-3407; July 1, 1970.])

Recent cases - State v. Jamieson, 206 Kan. 491, 480 P. 2d 87 (1971):
Supreme Court of Kansas discharged defendant from
lower court conviction for abortion for failure of
information to negative exception of abortion statute.
Constitutionality issue raised but not reached.

State v. Darling, 208 Kan. 469,493 P. 2d 216 (1972);
Supreme Court of Kansas affirmed lower court conviction
of abortionist..

Poe v. Menghini, 339 F. Supp. 986 (D. Kan. 1972): Three-
judge district court held that provisions of Kansas
abortion statutes requiring certification of circum-
stances justifying abortion by three physicians and
limiting performance;of procedure to state licensed
hospitals accreditedby Joint Commission on Accredation
of Hospitals are violative of due process and equal
protection but objectionable provisions may be severed
from statutes without perverting ultimate purpose of allowing
therapeutic abortions under certain specified circumstances.
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KENTUCKY
(Through Regular Session of the 1972 General
March 17, 1972)

Assembly, Adjourned

Ky. Rev. Stat. 436.020 (1969):-

436.020 [1210a-1; 1210a--2; 12Wa-4) Abortion or
miscarriage.

(1) Any person who prescribes or administers to any
pregnnnt'.wonian or to any ivomnn wvhom he has reason
to believe pregnant, at any time during the period of
gestntion, any drug, medicine or other suishitnner, or
uses any instrument or other means, with the intent
to procure the misenrringe of that womnn, unless tho
migenrringe is. necessary to preserve her life' shall be
fined not less than' five hundred dollars nor more than
one thousand dollars, and confined in the penitentiary
for not. less than one nor more than ten years.

(2) Tf, by renaon of any of the nets described in
subsection ((1) of this section, the'miscarriage of the
wptnan is procured nni she .does miscarry, causing the
death of. the unborn child, ivht.her before or after
quickening time, the person violating the provisions-of
subsection- (1) of this section shall be confined in the
penitentiary for not less than two nor more than
twenty-one yenrs.

(3) Tn any prosecution under subsection (1) or (2)
of this section, or under KRS 435.040, the consent of
the woman to the performance of the operation or the.
administering of the drug, medicine or other substance
shall he no defense, and she shall be a competent wit-
ness in the prosecution. For the purpose of testifying
she shall not be considered an accomplice.

recent cases Crossen v. Breckenridge, 446 F. 24 833 (Oth Cir.
1971): Court of Appeals reversed district court's
dismissal of challenge to, Kentucky Abor tion Statute,
ruling that physicians,rministers, and pregnant
women had standing and remanded for convening of

three-judge court. Lower court dismissal as to
non-pregnant women plaintiffs was :affirmed.

Crossen v. Attorney General Qf The Commonwealth of

Kentucky, No. 2143 (E.D. Ky. May 19, 1972) appeal
docketed 41 U.S.L.W. 3102:(U'.S. August 29, 1972)(No.

72-256): Abortion statute upheld against claim

that it was unconstitutional.

CRS-48



CRS-49

LOUISIANA
(Through January 1, 1972)

La. Rev. Stat. 14:87 (Supp. 1972)

1 87. Abortion1 Abortion is the performance of any of the following acts, with the intentof procuring premature delivery of the embryo or fetus:.

m(1)Administration of any drug, potion, or any other substance to a fe-
(2) Use of any instrument or any other means whatsoever on a female.Whoever commits the crime of abortion shall be imprisoned at hard laborfor not less than one nor more than tear years. As amended Acts 1964, No.107.

La. Rev. Stat. 37:1285(6)(1964)

1285. Causes for refusal to issue, suspension or revocation of
certificates

The board may refuse to issue, suspend, or institute proceedings in
any court of competent jurisdiction to revoke any certificate issued
under this Part for any of the following causes:

(6) Procuring, aiding or abetting in procuring an abortion unlessdone for the relief of a woman whose life appears in peril after dueconsultation with another licensed physician;!

7-M.-MR-TR
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Louisiana cont'd

Recent cases - Rosen v. Louisiana State Board of Medical Examiners,

318 F. Supp. 1217 (E.D. La. 1970) appeal docketed,

39 U.S.L.W. 3247 (U.S. Nov. 27, 1970) (No. 1010,
1970 Term; renumbered No. 70-42, 1971 Term):
Louisiana was empowered to place value upon prenatal

human life, and such valuation, as manifested by

its abortion statutes could not be struck down

by Federal Court.

State v. Shirley, 256 La. 665, 237 So. 2d 676 (1970),
cert. denied 401 U.S. 926 (1971), rehearing denied

402 U.S. 925 (1971): Legislative enactment outlawing

abortion is constitutional.

State v. Pesson, 256 La. 201, 235 So. 2d 568'.

(1970): This statute is constitutional.

State v. Scott, 260 La. 190, 255 So. 2d 736 (1971):

Abortion Statute is not arbitrary, unreasonable, or

vague as to be unconstitutional and is not violative

of rights under Ninth and Fourteenth Amendments of

Federal Constitution on theory that it infringes the

right of a woman to choose whether to bear children.

wool,
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MAINE

(Through first special session of the 105th Legislature, adjourned

March 3, 1972, Legislative Service Pamphlet #1)

Me. Rev. Stat. Ann. Tit. 17, 51 (1965): -

51. Penalty; attempts
Whoever administers to any woman pregnant wits child,

whether such child is quick or not, any medicine, drug or other

substance, or uses any instrument; or ether means, unless the
same was done as necessary for the preservation of the mother's
life, shall be punished, if done with intent to destroy such child
and thereby it was destroyed before birth, by a fine of not more,
than $1,000 and, by imprisonment for not more than 5 years; but
if done with. intent to procure the miscarriage of such woman,
by a fine of not more than $1,000 and by imprisonment for less
than one year, and any person consenting and aiding or assisting
shall be liable to like punishment.

R.S.1954, c. 134, 9.

Recent cases - None
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MARYLAND

(Through "Synopsis of Laws Regular Session 1972")

Md. Ann. Code Art. 43, 137,-138, 139 (1971)

137. Conditions under which termination of pregnancy permitted;

records and reports.

(a) No person shall terminate or attempt to terminate or assist in the

termination or attempt at termination of a human pregnancy otherwise

than by birth, except that a physician licensed by the State of Mary-

land may terminate a human pregnancy or aid or assist or attempt a ter-

mination of a human pregnancy if said termination takes place in a hos-

pital accredited by the joint commission for accreditation of hospitals and

licensed by the State Board of Health and Mental Hygiene and if one or

more of the following conditions exist:

(1) Continuation of the pregnancy is likely to result in. the death.of

the mother;
(2) There is a substantial risk that continuation of the pregnancy

would gravely impair the physical or mental health of the mother;

(3) There is substantial risk of the birth of the child with grave and

permanent physical deformity or mental retardation;

(4) The pregnancy resulted from a rape committed as a result of force

or bodily harm or threat of force or bodily harm and the State's Attor-

ney of Baltimore City or the county in which the rape occurred, has in-

formed the hospital abortion review authority in writing over his signa-

ture that there is probable cause to believe that the alleged rape did occur.

(b) In no event shall any physician terminate or attempt to terminate

or assist in the termination or attempt at termination of a human preg-

nancy otherwise than by birth unless all of the following conditions exist:

(1) Not more than twenty-six weeks of gestation have passed (except

in the case of a termination pur suant to subsection (a) (1) or where the
fetus is (lead) ; and

- (2) Authorization therefor has been granted in writing by a hospital

abortion review authority appointed by the hospital.

(c) The hospital abortion review authority shall keep written records

of all requests for. authorization and its action thereon. An annual report

of the therapeutic abortions performed in Maryland shall be made by the

director of the hospital and its governing board. Such reports shall include

the number of requests, authorizations and performances, the grounds

upon which such authorizations were granted, and the procedures em-

ployed to cause the abortions and such reports shall be forwarded to the

joint commission on accreditation of hospitals and the State 'Board of

Health and Mental Hygiene for the purpose of insuring that adequate and

proper procedures are being followed in accredited hospitals. Such infor-

mation, which is not subject to the physician-patient privilege, may be

made available to the public. Said reports shall not include the names of

the patients aborted. (1968, ch. 470, 5 2; 1970, ch. 736.)

77".Om"' ar""IF 179."T 1FM. .11P "W"177
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Maryland cont'd

138. Refusal to perform or participate in or submit to abortion;
refusal of hospital to permit.

(a) No person shall be required to perforri or participate in medical
procedures which result in the termination 'of pregnancy; and the refusal
of any person to perform or participate in these medical procedures shall
not. be a basis for civil liability to any person nor a basis for any disci-
plinary or any other recriminatory action against him.

(b) No hospital, hospital director or governing board shall be required
to permit the termination of human pregnancies within its institution and
the refusal to permit such procedures shall not be grounds for civil lia-
bility to any person nor a basis for any disciplinary or other recriminatory
action against it by the State or any person

(c) The refusal of any person to submit to an abortion, or to give con-

sent therefor shall not be grounds for loss of any privileges or immunities
to which such person would otherwise be entitled nor -shall submission
to an abortion or the granting of consent therefor be a condition precedent
to the reeipt of any public benefits. (1968, ch. 470, 2; 1970, ch. 736.)

139. Unlawful acts.

(a) A person is guilty of a misdemeanor if he
(1) Sells or gives, or causes to be. sold or given, any drug, medicine,

preparation, instrument, or device for the purpose of causing, inducing,
or obtaining a termination of human pregnancy other than by a licensed
physician in a hospital accredited by the joint commission for accredita-
tion of hospitals and licensed by the State Board of Health and Mental
Hygiene; or

(2) Gives advice, counsel, or<information for the purpose of causing,
inducing, or obtaining a termination of human pregnancy other than by
such physician in such a hospital; or

(3) Knowingly assists or cauies-by any means whatsoever the obtain-
ing or performing of a termination of human pregnancy other than by
such physician in such a hospital.

(b) Any person who violates any provision of this section, upon con-
viction, is subject to a fine of not more than five thousand dollars for each
offense, or to imprisonment for not more than three years, or both such
fine and imprisonment. The penalties in this section are in addition 'to and
not in substitution for any other penalty or penalties applicable to partic-
ular classes of persons under other laws of this State. (1968, ch. 470, 2;
1970, ch. 736.)
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Maryland cont'd

Recent cases - Lashley v. Maryland, 10 Md: App. Rpts. 136, 268 A.

2d 502 (Md. Ct. Sp. App. 1970), cert. denied 402

U.S. 991 (1971); The Court dismissed defendants

appeal from a decision of the Maryland Court of

Special Appeals affirming a conviction, under pre-

repeal statute, of non-physicians, and holding

that defendant didn't have standing to contest

the Statute's constitutionality.

Vuitch v. Maryland, 10 Md. App. Rpts. 389,.271 A. 2d 371

(Md.' Ct. Sp. App. 1971) cert. denied 404 U.,S. 868

(1971): The Court declined to review a decision

of the Maryland Court of Special Appeals denying

relief on ground that physicians 'failed to preserve

constitutional- issues for appellate review.

Vuitch-v. Hard ', Civil No. "71-1129-Y (D. Md. June

22, 1972): Hospitalization requirement of abortion

statutes, art. 43, 139, unconstitutional as placing

unnecessary burdens on fundamental personal right

to seek 4n abortion
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MASSACHUSETTS
(Through June 30, 1972, Legislat ive Service Pamphlet #3)

Mass. Gen. Laws Ann. Ch. 272. 19 (1970)

19. Procuring miscarriage

Whoever, with intent to procure the miscarriage of a woman, un,

lawfully administers to her, or advises or prescribes for her; or causes

any poison, drug,, medicine or ,other noxious thing to be taken by

her or, with the like intent, unlawfully uses any instrument or other

means whttcvcr, or, with like intent, aids or assists therein, shall, if

she dies inconsequence thereof, be punished by imprisonment in the

state prison for not less than five nor more than twenty years; and,

if she does not die in consequence thereof, by imprisonment in the

state prison for not more than seven years and by a fine of not more
thtn two thousand dollars.

Historical Note

H t184N c. 27. P.8.1882 c. 207 1 . I.T.1002 C. 212 15.
'0.5.1800 c. 16510.

Note: While the statute does not appear to provide any

specific exception to the general prohibition against

abortion, it has been held that a physicianis

justified in effecting an abortion where he has
exercised his skill and judgment in the honest

belief that his acts were necessary to save the

woman from great peril to her life or health,
provided that his judgment corresponds with the

average judgment of the doctors in the community
in which he practices. See Commonwealth v. Brunelle,
341 Mass. 675, 171 N.E. 2d 850 (1961) .

Recent cases - Commonwealth v. Brunelle, 277 N.E. 2d 826, 1972

Mass. Adv. Sh. 131 (1972): Abortion Statute could

be applied to defendant, not a licensed physician,

and he was in no position to assert unconstitutionality

of Statute.
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Source:
P.A.1931. No. 328, 14, Eff. Sept. 18.

Prior Laws:
R.S.1846, c. 153, 34, 35.
C.L.1857, 5744.

Recent cases -

P.A.1867, No. 61.
C.L.1871, 5 7543, 7544. How. 9108, 9109.
C.L.1897, 11503, 11504.
C.L.1915, 1 15225, 15226.
C.L.1929, H 16741, 16742.

State v. Ketchum, (Mich. Dist. Ct., March 30, 1970):

Decision of trial judge holding Michigan anti-abortion
law void for vagueness and in violation of the right
to privacy. See Appellant's Supplementary Appendix

to Brief for Appellants: Legal Medical and Social

Science Materials Regarding Abortion Law Restrictions,

in regard to Roe v. Wade in the United States Supreme

Court, No. 70-18, 1971 Term.

State v. Nixon, No. 9579 (Mich. St. Ct. App., August

- 23, 1972): A 2-1 decision of the Michigan Court of

Appeals has declared that a licensed physician may

perform abortions in accredited hospitals on women

in their first trimester of pregnancy and not be

subject to prosecution under the law.

- - ... , .. ,:..- .t .. ... 5: - 1 - 1, -
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MICHIGAN

(Through April 27, 1972, Legislative Service Pamphlet #2)

Mich. Comp. Laws 750.14 (1968)

750.14 Miscarriage, administering with intent to procure

Sec. 14. ADMINISTERING DRUGS, ETC., WITH INTENT TO PROCURE

MISCARRIAGE-Any person who shall wilfully administer to any preg-

nant woman any medicine, drug,-substance or thing whatever, or shall'

employ.any instrument or other means whatever, with intent thereby

to procure the miscartiage of any such woman, unless the same shall

have been necessary to preserve the life of such woman, shall b guilty

oft a felony,'and in case the death of such pregnant womari be thlrcby
produced, the offense shall be deemed manslaughter.

In any prosecution under this section, it shall not be necessary for

the prosecution to prove that no such necessity existed.

Historical Note

,



t

1

i

q

r

Recent cases -

.l V.

( .~

c "'

ri

"

Y '

,+

o+A

' 5 ,

. ;

.; Ma

P4

,',

t

.

''r

'' .a

,: er,

+i+

f yk

Fx+

.

\

3,'

r d+

'.:

~ Gen.St.184,. 6545.
1'en.Code 5 251..

Prior Laws:
Gen.St.1878, c. 04, 10, 17.
Laws 1873, c. 0, 55 1, 2.

Hodgson v. Minnesota, appeal dismissed and cert.
denied, 402 U.S. 968 (1971): The court dismissed
the appeal of a Minnesota woman physician from a
decision of the Supreme Court of Minnesota deny-
ing a writ of prohibition to challenge the 'consti-
tutionality of .the abortion statute under which
she was indicted.

Doe v. Randall, 314 F. Supp. 32 (D. Minn. 1970)
aff'd. sub nom. H6dgson v. Randall, 402 U.S. 967.
(1971): The Court affirmed a three-judge tourt's
dismissal of a suit challenging the constitutionality
of the State's Abortion Law brought by Dr. Hodgson
and her patient.
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MINNESOTA
(Through March 1, 1972)

Minn. Stat. 617.18 (1964)

617.18 Abortion, how punished

Every person who, with intent thereby to produce the mis-
carriage of a woman, unless the same is necessary to preserve

her life, or that of the child with which she is pregnant, shall,

(1) prescribe, supply, or administer to a woman, whether

pregnant or not, or advise or cause her to take, any medicine,
drug, or substance ; or

(2) use, or cause to be used, any instrument or other means-

Shall be guilty of abortion .and punished by imprisonment in

the state prison for not more than four years or in a'county jail
for not more than one year.

History and Sourco of Law

Dorivation:.
St.1027, 10175.
Gen.St.1023, 1017.5.
Gen.$t.1013, 8003.
1tev.Lawa 1005,1 5 4042.
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MISSISSIPPI
(Through 1971 Legislative Sessions)

Miss. Code Ann. 2223 (Supp. 1971)

2223. Abortion or miscarriage.
1. Any person wilfully and knowingly causing, by-means of any in-

strument., medicine, drug or other-means whatever, any woman pregnant
with child to abort or miscarry, or attempts to procure or produce an
abortion or miscarriage shall be guilty of a felony unless the same were
done by a duly licensed, practicing physician:

(a) where necessary for the preservation of the mother's life;
(b) where pregnancy was caused by rape.
Said person shall, upon conviction, be imprisoned in the State Peniten-

tiary not less than one (1) year nor more than ten (10) years; provided,
however, if the death of the mother results therefrom, the person
procuring, causing or attempting to procure or cause the illegal abortion
or miscarriage shall be guilty of murder.

2. No act prohibited in paragraph 1 hereof shall be considered exempt
under the provisions of subparagraph (a) thereof unless performed upon
the prior advice in writing, of two (2) reputable licensed physicians.

3. The license of any physician or nurse shall be automatically re-
yoked upon conviction under the provisions of this act.

SOURCES: Law , 1966, ch. 358, 1, elf from and after passage (approved June 6,
1966).

Recent cases - Spears v. Mississippi, 257 So. 2d 876- (Sup. Ct.Miss., 1972)

appeal docketed 41 U.S.L.W. 3028 (U.S. July 11, 1972)
(No. 71-1528): Conviction under Mississippi abortion
statute.

I ._ ... ... _ -, , .V .a ..
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MISSOURI
(Through 1972 Regular Session, Adjourned May 15, 1972, Legislative
Service Pamphlet #3)

Mo. Rev. Stat. 559.100 (1953)

559.100. Manslaughter-abortion
Any person who, with intent to produce or promote a miscar-

riage or abortion, advises, gives, sells or administers to a woman
(whether actually pregnant or niot), or who, with such intent,
procures or causes her to take, any drug, medicine or article, or
uses upon her, or advises to or for her the use of, any instrument
or other method or device to produce a miscarriage or abortion
(unless the same is necessary to preserve her life or that of an
unborn child, or -if such person i not a duly licensed physician,
unless the said act has been advised by a duly licensed physician)
to be necessary for such a purpose), shall, in event of the death
of said woman, or any quick child, whereof she may be prognant,
being thereby occasioned, upon conviction be adjudged guilty of
manslaughter, and punished accordingly; and in case no such
death ensue, such person shall be guilty of the felony of abortion,
and upon conviction be punished by imprisonment in the peniten-
tiary not less than three years nor more than five years, or by
imprisonment in jail not exceeding one year, or by fine not ex-
ceeding one thousand dollars, or by both such fine and imprison-
ment; and any practitioner of medicine or surgery, upon convic-
tion of any such offense, as is above defined, shall be subject to
have his license or authority to practice his profession as physi-
cian or surgeon in the state of Missouri revoked by the state
board of medical examiners in its discretion. (R.S.1939, 4385)

Former Revisions. 1920, 1 3001; 1010, 1 3230; 1000,'5 4458; 1800, 5 1825;
1880, 5 340&

Recent cases - Rodgers v. Danforth, C.A. No. 18360-2 (W.D. Mo.
September 10, 1970) appeal docketed, 40 U.S.L.W.
3017 (U.S. July 13, 1971)(No. 70-89): Three-judge
federal court dismissed challenge to abortion laws
under abstention doctrine.

State v. Mucie, 448 S.W. 2d 879 (Sup. Ct. Mo., 1970):
Doctor convicted of manslaughter by abortion did not
seek protection of statute providing exception to
prohibition of abortions where necessary to preserve
woman's life and thus could not raise issue that
statute was unconstitutional on appeal.

'T-Mllr lot IM .1s
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MONTANA

(Through 1971 Cummulative Pocket Supplement)

Mont. Rev. Codes Ann. 94-401 (1969)

94-401. (11023) Administering drugs, etc., with intent to produce mis-
carriage. Every person who provides, supplies, or administers to any preg-
nant woman, or procures any such woman to take any medicine, drug, or
substance, or uses or e1p1loys ally. instriiument or..other means whatever,
within iltuilt hereby to prou le th misciarriage of such woman, unless the
s1m1e is nC-essar1yI t reserve ,r life, is punishable by imprisonment in the.
st att e pr-ison not less 111111 two nor more than five years.

History:, Ea. Soc. 41, p. 184, Banunc)C
htat,; anl4#. Soc. 42,' p. 270, Cod. Mtat. 11171;
re-on. Hoc. 42, 4th Div. Rov. Stet. 11170;

ro-on. Sec. 42, 4th Div. clomp. Stat. 1887;

;md. Soc. 480, Pon. 0. 1805; ro-on. 8oc,

8351, Rov. 0. 1007 ; --..re-on. Soc.. 11023,
R. 0. M. 1021. Cal. Pen. 0. Soc. .274.

Recent cases - None

--"Rp Mir-
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NEBRASKA
- (Through Second Session .of Eighty-Second Legislature, Adjourned

April 5, 1972)

Nab. Rev. Stat. 28-405 (1965)

28-405. Abortion, defined; penalty. Any physician or other per-
son who shall willfully administer to any pregnant woman any
medicine, drug, substance, or thing whatever, or shall use any
instrument or other means whatever, with intent thereby to pro-
cure the miscarriage of any such woman, unless the same shall have
been necessary to preserve the life of such woman, or shall have
been advised by two physicians to be necessary for that purpose,
shall be punished by imprisonment in the county jail not more
than one year or by fine not exceeding five hundred dollars, or
by both.

Source: G.S. p. 727; R.S.1913, 8585; C.S.1922, 9548; C.S.1929,
?8-405.

Recent cases - None

. 1 ,
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NEVADA

(Through Fifty-Sixth Session of Legislature, Adjourned April 26, 1971)

Nev. Rev. Stat. 201.120.(1969)

201.120 Abortion: Definition; punishment. Every person who, with
intent thereby to produce the miscarriage of a woman, unless the same is
necessary to preserve her life or that of the child whereof she is pregnant,
shall:

1. Prescribe, supply or administer to a woman, whether pregnant or
not, or advise or cause her to take any medicine, drug or substance; or

2. Use, or cause to be used, any instrument or other means;
shall be guilty of abortion, and punished by imprisonment in the state
prison for not less than 1 year nor more than 10 years.

[1911 C&P 182; RL 6447;NCL 10129}-(NRS A 1967, 475)

Recent cases - None

,.
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NEW HAMPSHIRE
(Through Close of Special Session in 1970)

N.H. Rev. Stat. Ann. 585:12, 585:13 (1955)

585: 12 Attempt to Procure Miscarriage. If any person shall wilfully
administer to a pregnant woman any medicine, drug, substance, or thing
whatever, or shall use or employ any instrument or means whatever, with
intent thereby to procure the miscarriage of such woman, he shall be im-
prisoned not more than one year, or fined not more than one thousand
dollars, or both.

SouncEs: 1840, 743: 1. CS 227: 11. GS 282: 11. PS 278: 11. PL 392: 12. RL
455: 12.

585: 13 Intent to Destroy Quick Child. If any person shall administer

to a woman pregnant with a quick child any medicine, drug, or substance

whatever, or shall use or employ any instrument or means whatever, with
intent thereby to destroy the child, unless, by reason of some malformation

or of difficult or protracted labor, it shall have been necessary, to preserve

the li'e of the woman, or shall have been advised by two physicians to be

necessary for that purpose, he shall be fined not more than one thousand

dollars and imprisoned not more than ten years.

Somnfcs : 1848, 743: 2. CS 227: 12. GS 264: 12. GL 282- 12. PS 278: 12. PL
39': 13. HL 465: 13.

Recent cases - None

> " , ,
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NEW JERSEY
(Through June 1, 1972, Legislative Service Pamphlet #1)

N.J. Rev. Stat. 2A:87-1 (1969)

2A:87-1. Causing miscarriage; increased penalty if death

results

Any p)CIson who, maliciously or without lawful justification,

with intent to cause or procure the miscarriage of a pregnant
woman, administers or prescribes or advises or directs her to

take or swallow any poison, drug, medicine or noxious thing, or
uses any instrument or means whatever, is guilty of a high mis-

demeanor.
If as a consequence the woman or child shall die, the offender

shall be punished by a fine of not more than $5,000, or by im-

prisonment for not more than 15 years, or both.

Historidal Note

Source: R.S. 2:106-1. L.188, c. 235;+ 1O; p. 827 [CS.. p.
1784, 119].

Note: While the statute does not appear to provide any
specific exception to the general prohibition
against abortion, it has been held that preser-
vation of the mother's life is lawful justifica-
tion. State v. Brandenberg, 137 N.J.L. '124, 58
A. 2d 709(1948), State v. Moretti 52 N.J. 182,
244 A. 2d 499 (1968).

Recent cases - Y.W.C.A. of Princeton, N.J. v. Kugler, 342 F. Supp.
1048 (D.N.J. 1972); Three-judge court granted
declaratory judgment that New Jersey's
abortion statute is unconstitutional on vagueness
and privacy grounds. No injunction issued.

1
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NEW MEXICO
(Through Second Regular Session of Thirtieth Legislature, Adjourned

NoM. Stat. Ann. A 5-1 To 40A-5-3.(Su . 971)

4OA-5-1. Definitions;.-As used in this article [40A-5-1 to 40A-5-3]:
A. '"pregnancy" means the implantation of an embryo in the uterus;
B. accreditedd hospital" ineans one licensed by the health and

social services department;
C. "justified medical termination" means the intentional ending

of the pregnancy of a woman at the request of said woman or if said
woman is under the age of eighteen [18] years, then at the request of
said woman and her then living parent or guardian, by a physician
licensed by the state Qf New Mexico using acceptable medical procedures
in an accredited hospital upon written certification, by, the members of
a special hospital board that: , ,' .

.(1) .the continuation of the pregnancy, in. their opinion, is likely .to
result in the. death .cf: the woman or the grave impairment of., the
Physical or mental health of the woman; or

(2) the child probably will have a graVo physical or mental de-
feet; or

(3) the pregnancy resulted from rape, as defined in sections 4OA-9-2 through 40A-9-4 NMSA 1953. nr this paragraph, to justify a
medical termination of the pregnancy, woman must present to the
special hospital board an affidavit that she has been r4ped ;.nd that
the rape has been or will be reported to an appropriate law enforcement
official; or

(4) the pregnancy resulted from incest.
D. "special hospital board" means a committee of two [2] licensed

physicians or their appointed alternates who are ine nbers of the
medical staff at the accredited hospital where the proposed justified medi-
cal termination would be performed, and who meet for the purpose
of determining the question of medical justification in an individual case,
and maintain a written record of the proceedings and deliberations of
such board.

History: C. 1953, 40A-5-1 enacted
by Laws 1969, ch. 67, 1.

POP
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New Mexico cont'd

40A-5-2. Persons and institutions exempt.-This article [40A-5-1 to

40A-5-3] does not require a hospital to admit any patient for the pur-

poses of performing an abortion, nor is any hospital required to create a,

special hospital board, A person who is a member of, or associated with,
the staff of a hospital, or any employee of a hospital, in which a justified
medical termination has been authorized and who objects to the justified
medical termination on moral or religious grounds shall not be re-

quired to participate in medical procedures which will result in the

termination of pregnancy, an'd the refusal of any such person to partici-

pate shall not form the basis of any disciplinary or other recriminatory
action against such person.

history: C. 1953, 40A-5-2 enacted section 40A-6-2 (Laws 1963, ch 303,
by Laws 1969, ch. 07, $ 2. 6-2) and enacted a now section 40A-

5-2.

40A-5-3. Criminal abortion.-Criminal abortion consists of admin-
istering to any pregnant woman any medicine, drug or other substance,
or using any method or means whereby an untimely termination of her

pregnancy is produced, or attempted to be produped, with the intent
to destroy -the fetus, and the termination is not a .justified medical
termination.

Whoever commits criminal abortion is guilty of a fourth degree felony.
Whoever commits criminal abortion which results in the death of the
woman is guilty of'a second degree felony.

Moiwtry: C..1953,4 40A-53 enacted by
SLaw 1969, ch. 67, 3.

Recent cases - None

pamppow
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NEW YORK
(Through July 1, 1972, Legislative Service Pamphlet #8)

N.Y. Penal Law 125.05 (3)(McKinney Supp. 1971-72)

126.05 Homicide, abortion and related offenses; definitions of terms

3. "Justifiable abortional net." An abortional act is justifiable
when committed upon female with her consent by a duly licensed
physicin acting (a) under a reasonable belief that uich is necessary
to preserve her life, or, .(h) within twenty-four weeks from the con-
mencement of her pregnancy. A pregnant female's commission of Un%
abortional net upon herself is justi fialble whenushn acts upon the advice
of a duly licensed physician (1) that such net is necessary to preserve
her life, or, (2) within twenty-four weeks from- the commencement of
her pregnancy. The submission by a female to an abortional act is jus-
tifiablo when she believes that it is being committed by a duly licensed
physician, acting under a reasonable belief that such act is necessary to
preserve her life, or, within twenty-four weeks from the commencement
of her pregnancy.
As amended L.1970, c. 127, eff. July 1, 1970.

Recent cases Robin v. Incorporated Village of Hempstead,, New York Law
Journal, June 5, 1972 (N.Y, St. Ct. App. June 1, 1972):
Holding by State Court of Appeals that local village
did not possess authority to pass ordinance requiring
abortions to be performed in hospitals.

Kim v. Town of Orangetown, 321 N.Y. S.2d 724, 66 Misc.
2d 364 (Supreme Ct., Rockland Cnty., 1971): Ordinance
requiring abortions in hospitals only struck down as
beyond local towns power to regulate medical practice.

Byrn v. New York City Health.and Hospitals Corporation,
No. 210 (Ct. App. N.Y. July 7, 1972): Court affirmed
a lower appellate division court's declaration that
New York's abortion law is constitutional and tht
foetuses are not persons within meaning of the Four-
teenth Amendment. Court acknowleging that the issue
was novel, i.e. "whether children in embryo are and
must be recognized as legal persons or entities entitled
under the State and Federal Constitutions to a right
to life" deferred tolegislature for such a determination.

Klein v. Nassau County Medical Center, No. 72-C-386
(E'.D.N.Y. August 24, 1972): A three-judge Consti-
tutional Court has ordered that medicaid payments
be available to pay for abortions for eligible women
desiring to terminate a pregnancy within 24 weeks.

max. ." ... ., 11 - ,_. --- l- .
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New York cont'd

Matter of Schulman New York Law Journal, August
2, 1972 (N.Y. Sup. Ct. August 1, 1972): State
Supreme Court declared that requirement that patients
name and address be included on fetal death certi-
ficate in abortion cases, violated right of privacy.

"
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NORTH CAROLINA
- (Through the 1971 Session of the General Assembly)

N. C. Gen. S tat , ., 1A,-44, -4 -45.1 (1969;'Sapp. 1971)

. 14-44,. Using drugs or instruments to destroy "unbornchild.-If
any person shall wilfully administer to ani woman, either pregnant or quick with
child, or prescribe for any such woman, oV'advise 'pr procure' any'such woman to
take any medicine, drug or other substance whatever, or shall use or .employ any
instrument or other means with intent thereby' to destroy such child, he shall be
guilty. of a felony,.and shAll le iimpiisoned in the'State's prison' for not less than
one year nor more than ten years, and he fined at the'discction of the court.:(1881,
c. 351, s. 1: Code, s. 975; Rev., s. 3618; C. S., s. 4226; 1967, c367, s. 1)

14-46. Using drugs or instruments to produce miscarriage or in-
jure pregnant woman.--If any person shall administer to any pregnant woman,
or prescribe for any such woman, or advise and procure such woman to take any
medicine, drug or anything whatsoever, with intent thereby to procure the mis-
carriage of Such woman, or to injure or. destroy suh woman, or shall use any in-
strunent or applicationfor any of the above purposes, he shall be guilty of a felony,
and shall be imprisonedd in the jail or State's prison' for not less than one year
nor more than five years and shall be fined, at the discretion of the court. (1881,
c, 351, s. 2; Code, s. 976; Rev., s. 3619; C. S., s. 4227.)

14-45.1. When abortion not unlawful.-Notwithstanding any of the
provisions of G.S. 14-44 and 14-45, it shall not be unlawful to advise, procure, or
cause the miscarriage of a pregnant woman or an abortion when the same is per-

formed by a doctor of medicine licensed to practice medicine in North Carolina, if
he can reasonably establish that:

There is substantial risk that continuance of the pregnancy would threaten the
life or gravely impair the health of the said woman, or

There is substantial risk that the child would be bprn with grave physical or
mental defect, or

The pregnancy resulted from rape or incest and the said alleged rape was reported
to a law-enforcement agency or cpurt official within seven days after the alleged
rape, and

Only after the said woman has given her written consent for said abortion to be
perfrmed, and if the said woman shall be a minor or incompetent as adjudicated
by any court of competent jurisdliction then only after Permission is given in
writing by the parents, or if marriedl, her husband, guardian or pcrson or persons
stanllding iln loco parents to said iniIoir or incompetent, and

Only when the said woman shall have resided in the State of North Carolina
for a period of at least 30 d;iys immediately preceding the operation being per-
formed except in the case of emergency where the life of the said woman is in
danger, and

Only if the abortion is performed in a hospital licensed by the North Carolina
Medical Care Commission, and

Only after two doctors of medicine shall have examined said woman and
certified in writing the circumstances which they believe to justify the abortion, and

,,-.
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North Carolina cont'dIOly when such certificate shall have been suml)tted before the abortion to the

hospital where it is to he performed ; provided, however, that where an emergency
exists, and the certificate so states, such certificate may be submitted within 24
hours after the abortion.

All abortions performed under the. provisions of this section shall he reported to
the State Board of- Health within five days of the (late of operation. The report shall

he for statisical pulrpses only and lh' confldentiality of the patient relationship
shall he protect( . The report shall the submitted on a form provided by the State

Board of I Icalth. The administrator of the hospital in which an abortion is per-
formed shall be responsible for insuring that a report is submitted in accordance.
with this paragraph. The requirements of G.S. 130-43 are waived for abortions as
provided in this section. (1967, c. 367, s. 2; 1971, c. 383, ss.1, 13A.).

Recent cases - Corkey v, Edwards,.322 F. Supp. 1248 (W.D.N.C. 1971)
appeal filed 40 U.S.L.W. 3098 (U.S. July 17, 1971)
(No, 71-92): Abort;ion statute upheld but four month
residency requirement declared unconstitutional.

_j
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NORTH DAKOTA
(Through 1971 Pocket Supplement and 42nd Session of Legislative
Assembly, Adjourned March 16, 1971)

N.D. Cent. Code 12-25-01 (1960)

12-25-01. Procuring an abo ,ion--Punishment.-Every person who

administers to any pregnant ypman, or who prescribes for any such

woman, or wilo advises or prpcures any such woman to take, any
medicine, drug or substance, or uses or employs, or procures or advises

the use, of any instrument or ot)per means whatever, with intent thereby
to procure the miscarriage of such woman, unless the same is necessary
to preserve her life, shall be punished by imprisonment in the peniten-

tiary for not less than one year nor more than three years, or in a

county jail for not more than one year.
Source: Pen. C. 1877, 337; R. C.

1895, 7177; R. C. 1899, 7177; R. C.
1905, 8912; C. L. 1913, 9004; R. C.
1043, 12-2501.

Recent cases - None

N
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OHIO
(Through 1971,,109th General Assembly)

Ohio Rev. Code Aran. 2901.1' (Page, 1954)

2901.16 Attempt to procure abortion.
(CC. 12412) -

.No -person shall prescribe or administer a medi-
cine, drug, or substance, or use an instrument or
other means with intent to procure the miscar-
riage of a . woman, unless such miscarriage is
necessary to 'preserve her life, or is advised by
two physicians to be necessary for that purpose.'

Whoever violates this section,, if the woman
either miscarries or dies in consequence thereof,
shall be imprisoned not less than one nor more
t an seven years.

HISTORY: GC 0312412; RS 306815; S&S 272; S&C 440;
32 v 20, 1; 64 v 135, 02. ElI 10.1.53.

Recent cases - Steinberg v. Brown, 321 F. Supp. 741 (N.D. Ohio 1970):
The state has a legitimate interest to legislate for
the purpose of affording an embryonic or fetal organism
an opportunity to survive, and this interest is
superior to claimed right of a pregnant woman or any-
one else to destroy fetus except when necessary to
preserve her own life., . .The Ohio abortion' statute is
not unconstitutionally vague, and does not deprive
persons of privacy protected by the federal Constitution.

Kruze v. Ohio, No. 72-11 (Sup. Ct. Ohio March 10, 1972)
appeal docketed 41 U.S.L.W. 3064 (U.S. July 25, 1972)

,(No. 72-69): Conviction under Ohio abortion law.

-4
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OKLAHOMA
(Through Second Regular Session of the 33rd Legislature, Adjourned
March 31, 1972)

Okla. Stat. Tit. 21, 861 (Supp. 1971-72)

$61. Procuring an abortion
Every person who administers to any woman, 'or who prescribes for

any woman, or advises or procures any woman.o -take any medicineo,
drug or substance,'or uses or employs any irltrurnent, or other' smearvs
whatever, with intent thereby to.procure the miscarriage of such woman.
unless tho same is necessary to preserve her life, is punishable.by impris-
onment in the penitentiary not loss than two nor more than five yqars.
As amended Laws 1961, p. 229, 1.

I (tectivo Oct. 27. 1961.

Recent cases - None

- * -,
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OREGON
(Through Regular Session of the Fifty-Sixth Legislative Assembly,
Adjourned June 10, 1971)

Ore. Rev. Stat. 435.405 -- .495 (1971)

ABORTION
43i.405 Definitions for OUS 435.405 to

4%5.495. As used in ORS 435.415, 435.425,
435.455 and 435.465, unless the context re-
quires otherwise:

(1) "Felonious intercourse" means acts

constituting a crime under ORS 163.355,

163.365, 363.375 or 163.525.
(2) "Hospital" means a hospital licensed

under ORS chapter 441 but not including

nursing homes or convalescent homes.
(3) "Physician" means a person licensed

to practice medicine by the Board of Medical
Examiners.for the State of Oregon.
(1969 c.684 1; 1971 c.743 370)

435.415 Justifiable termination of preg-
nancy by physician. (1) A physician is justi-
fied in terminating the pregnancy of an Ore-

gon resident if he has reasonable grounds
for believing that:

(a) There is substantial risk that continu-
ance of the pregnancy will greatly impair the

physical or mental health of the mother;
(b) The child would be born with serious

physical or mental defect; or
(c) The pregnancy resulted from feloni-

ous intercourse.
(2) In determining whether or not there

is substantial risk under paragraph (a) of
subsection (1) of this section, account may be
taken of the mother's total environment, ac-
tual or reasonably foreseeable.

(3) A justifiable termination of a preg-
nancy shall be performed only by a physician
in a hospital.
(1969c.684 13)

77" A"M", PTORM, 77, R, _
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Oregon cont'd

435.425 Physicians' certificate; copy to
district attorney under certain circumstances;
presumption on failure to comply. (1) No
pregnancy shall be terminated unless two
physicians who are neither related to each
other by blood or ,marriage nor associated
with each other in the practice of medicine
have certified in writing the circumstances
which they believe justify the termination. A
signed copy of the certificate shall become
part of the hospital record. However, no preg-
nancy shall be termpinated after the 150th (lay
of pregnancy except in accordance with ORS
435.445.

(2) When there is reason to believe that
the pregnancy was 'the result of felonious in-
tercourse, the administrator of the hospital
shall send a copy of the certificate to the dis-
trict attorney of the county where the hos-
pital is located.

(3) Failure to comply with any of the re-
quirements of this section gives rise to a
rebuttable presumption that termination of
the pregnancy was unjustified.
(1969 c.684 $4]

435.435 Consent to termination re-
quired; effect of failure to consent. (1) No
pregnancy shall be terminated without the
written consent of the pregnant woman and:

(a) The written consent of a parent who
has custody or the guardian if the pregnant
woman is an unmarried minor.

(b) The written consent of the guardian
if the pregnant woman has been judicially de-
clared a mentally incompetent person.

(c) The written consent of the husband
if the pregnant woman is married and the
husband and wife have been living together.

(2) Copies of the consents required under
this section shall become part of the hospital
record.

(3) The refusal of any person to consent
to a termination of pregnancy or to submit
thereto shall not be grounds for loss of any
privilege or immunity to which the person is
otherwise entitled nor shall consent to or sub-
mission to a termination of pregnancy be im-
posed as a condition to the receipt of .ny
public benefits.
(1969 c.84 7.,12] "

> ,v 
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Oregon cont'd

435.445 Exception in emergency. (1)
Nothing in ORS 435.405 to 435.495, 465.110,
677.188 and 677.190 prevents a physician
from terminating a pregnancy without com-
plying with ORS 435.405 to 435.495, 465.110
677.188 and 677.190 if the physician believes
in good faith-that:

(a) The- life of the pregnant woman is in
imminent danger; and

(b) There is insufficient time to comply
with the requirements of ORS 435.405 to
435.495, 465.110, 677.188 and 677.190.

(2) A physician who terminates a preg-
nancy under subsection (1) of this section
must report within 48 hours thereafter the
termination to the appropriate committee of
the hospital' in which the termination oc-
curred or to the State Board of Health if the
termination occurred other than in a hospital.
The report shall include his certification of
the circumstances, conditions and reasons for
which the pregnancy was terminated and the
reasons why he was unable to comply with
ORS 435.405 to 435.495, 465.110, 677.188 and
677.190.

6 [1909 c.684 68]

435.455 Prohibited acts. (1) A person
who purposely terminates the pregnancy of
another for purposes other than delivery of
a viable birth, unless justified under ORS
435.415, shall be punished upon conviction by
imprisonment in the penitentiary for not more
than' 15 years or by a' fine not exceeding
$5,000, or both.

(2) Except as justified under ORS
435.415, a person who induces or knowingly
aids a woman to use instruments, drugs or
violence upon herself for the purpose of ter-
minating her pregnancy other than by viable
birth shall be punished upon conviction by
imprisonment in the penitentiary for not more
than five years.
(1969 c.684 2, 5]

435.465 Effect of ORS 435.405 to 435.495
on sale of certain substances. Nothing in ORS
435.405 to 435.425, 435.455 and this section
applies to the prescription, administration or
distribution of drugs or other substances for.
avoiding pregnancy, whether by preventing
implantation of a fertilized ovum or by any

other method that operates before, at or im-
mediately after fertilization.
(1000 c.684 6)
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Oregon cont'd

435.475 Effect of ORS 435.405 to 43.495
on hospital admissions. (1) Except as pro-
vided in subsection (3) of this section, no
hospital is required to admit any patient for
the purpose of terminating a pregnancy pur.
suant to ORS 435.415. No hospital is liable
for its failure or refusal to.participate jn such
termination if the hospital has adopted a pol
icy not to admit patients for the purposes of
terminating pregnancies as provided in ORS

919

435.415..However, the hospital must notify
the person seeking admission to the hospital
of its policy.

(2) All hospitals that have not adopted a
policy not to admit patients seeking termi-
nation of a pregnancy under ORS 435.415
shall admit patients seeking such termination
in the same manner and subject to the same
conditions as imposed on any other patient
seeking admission to the hospital.

(3) No hospital operated by this state or
by a political subdivision in this state is au-
thorized to adopt a policy of excluding or
denying admission to any person seeking ter-
mination of a pregnancy under ORS 435.415.
(1969 c.684 9]

435.485 Medical personnel not required
to act under ORS 435.405 to 435.495. (1) No
physician is required to give advice with re-
spect to or participate in any termination of
a pregnancy as provided in ORS 435.415 if
his refusal to do so is based on an election not
to give such advice or to participate in such
terminations and he so advises the patient.

(2) No hospital employe or member of the
hospital medical staff is required to partici-
pate in any termination of a pregnancy as
provided in ORS 435.415 if he notifies the hos-
pital of his election not to participate in such
terminations.
11969 c.684 10, 11)

435.495 Reports to State Board of
Ucalth. (1) The State Board of Health shall
require reports from hospitals at such inter-
vals and in such form as the board may re-
quire to assist the board in determining the
operation of ORS 435.404 to 435.405, 465.11Q0
677.188 and 677.190.

- (2) Reports submitted under this section
shall not disclose the names or identities of
hospital patients.
(199 c.684 133
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Oregon cont'd

Recent cases - State"v-. Schulman, 485 P. 2d 1252 (Or. App. 1971):

Court. of Appeals affirmed conviction under Abortion

$tat1te, denying defendant unlicensed physician

standing to raise constitutional challenge and

ruling it was procedural error to deny committing

act rather than demurring.

.3



CRS-79

PENNSYLVANIA

(Through June 1, 1972, Legislative Service Pamphlet #1)

Pa. Stat. Tit. 18, 4718, 4719 (1963)

4718.. Abortion
Whocvcr, with intent to procure the miscarriage of any woman,

unlawfully administers to her any poison, drug or substance, or un-

lawfully uses any instrument, or other means, with the like intent, is
guilty of felony, and upon conviction thereof, shall be sentenced to pay

a fine not exceeding three thousand dollars ($3,000), or undergo im-

prisonment by separate or solitary confinement at labor not exceeding

five (5) years, or both. 1939,June 24, P.L. 872, 718.

4719. Abortion causing death

Whoever unlawfully administers to any woman, pregnant or quick>

with child, or supposed and believed to be pregnant or quick with child,
any drug, poison or other substance, or unlawfully uscs any instru-
ment or other means, with the intent to procure the miscarriage of
such W0oman, resulting in the death of such woman, or any chilh with
which she may be quick, is guilty of felony, arnd upon conviction
thereof, shall be sentenced to pay a fie not exceeding six thousand
dollars ($6,000), or undergo imprisonment by separate or solitary
confinement at labor not exceeding ten (10) years, or both. 1939,
June 24, P.L. 872, 719.

Recent cases - Berman v. Duggan, 119 Pitsburgh Legal Journal 242

(Pa. Com. P1. 1971): The failure of the Abortion

Act to clearly set forth Which acts are intended

to be unlawful is a denial of due process in vio-

lation of the Fourteenth Amendment of the United

States Constitution.

McGarvey v. Magee-Womens Hospital, 340 F. Supp. 751

(N.D. Pa. 1972): Single federal judge granted

defendant's motion for judgment on the pleadings
for failure to state a chose of action in suit

brought by Catholic physicians as guardian ad litem

for a class of foetuses to enjoin abortions pending

establishment of judicial or administrative adversary

proceedings to determine merits of abortion requests.

Court held that foetuses are not "persons" under

the Fourteenth Amendment whose rights are violated

by lack of such procedures.

M-7 I M M-M-0
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Pennsylvania cont'd

Commonwealth v. Page, No. 1968-353 (Pa. Ct. Comm. P1.,
Centre Cnty., July 23., 1970): ;Court of Common Pleas
judge in Centre County held Pennsylvania abortion
statute unconstitutional.

Commonwealth v. King, (Pa,. Ct. Comnmon Pleas): Con-
viction of Pittsburgh doctor under abortion laws.

For reference to both Page and King see 332 F. Supp.
26. (E.p. Pa, ,1971) .

Ryan v. Specter, 332 F. Supp. 26 (E.D. Pa. 1971):
Federal Court would abstain from deciding consti-
tutionality of Pennsylvania abortion statutes in
light of the fact that Pennsylvania Supreme Court
was about to make similar decision -in the cases of
Commonwealth v. Page and Commonwealth v. King
(cited above). To date, disposition of both cases
is unknown.

I

4. .

t
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RHODE ISLAND
(Through January, 1971, Session of General Assembly)

R.I. Gen. Laws Ann., 11-3-1 (1970)

11-3-1. Procuring,.counseling, or attempting miscarriage.-Every
person who, with the intent to procure the miscarriage of any preg-
nant woman or woman supposed by such person to be pregnant, un-
less the same be necessary to preserve her life, shall administer to
her or cause to be taken by her any poison or other noxious thing,
or shall use any instrument or other means whatsoever or shall aid,
assist or counsel any person so intending to procure a miscarriage,
shall if the woman die in. consequence thereof, be, imprisoned not
exceeding twenty (20) years nor less than five (5) years, and if she
do not die in consequence thereof, shall be imprisoned not exceeding
seven (7) years nor less than one (1) year: provided that the woman
whose miscarriage 'shall have been caused or attempted shall not
be liable to the penalties prescribed by this section.
History of Section.

G. L. 1896, ch. 277, 22; G. L. 1909,
ch. 343, 23; G. L. 1923, ch. 395, 23;
G. L. 1938, ch. 606, 22; G. L. 1908,

11-3-1.

Recent cases - None

- !", 1 0: 1--l- - "I .... p"I'Mm"W"Pol"It " I'm Wqw-lop'l tp, To
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SOUTH CAROLINA

(Through Reconvened Regular Session Adjourning November 9, 1971)

S.C. Code Ann, 16-82, -83, -84, -87 (1962; Supp. 1971)

16-82. Death resulting front abortion or attempted abortion.-Any
person who shall administer to any woman with child, prescribe for any
such woman or suggest to or advise oriprocure her to take any medicine,
substance, drug or thing whatever or who shall use or employ or advise
the use or employment of any instrument or other means of force what=
ever, with intent thereby to cause or procure the miscarriage, abortion
or premature labor of any such woman, unless the same shall have been
necessary to preserve her life or the life of such child, shall, in case the
death of such child or of such woman results in whole or in part there-
from, be deemed guilty of a felony and, upon conviction thereof, shall be
punished by imprisonment in the Penitentiary for a term not more than
twenty years nor less than five years. But no conviction shall be had un-
der the provisions of this section upon the uncorroborated evidence of
such woman. (1952 Code 16-82; 1942 Code 4.1112; 1932 Code 1112;
Cr. C. '22 12; Cr. C. '12 150; Cr. Q. '02 122; R. S. 122; 1883 (18,
517.)

16-83. Abortion or attempted abortion not resulting in death.--Any
person who shall administer to any woman with child, prescribe, pro-
cure or provide for any such woman or advise or procure any such woman
to take any medicine, drug, substance or thing whatever or shall use or
employ or advise the use or employment of any instrument or other,
means of force whatever, with intent thereby to cause or produce the
miscarriage, abortion or premature labor of any such woman, shall, upon
conviction thereof, be punished by imprisonment in the Penitentiary, for
a term not more than five years or by fine of not more than five thousand
dollars or by such fine and imprisonment both, at the discretion of the
court. But no conviction shall be hMd under the provisions of this section
upon the uncorroborated evidence of such woman. (1952 Code 16-83;
1942 Code 1113; 1932 Code 1113; Cr. C. '22 25; Cr. C. '12 170;
Cr. C. '02 139; it. S. 137; 1882 (18) 547.)

16-84. Punishment of woman in such cases.-Any woman with child
who shall apply to or solicit from any physician, (ruggist or other person
whomsoever any medicine, drug, substance or thing whatever, shall takeor administer the same or shall submit to or perform upon herself any
operate ion of any sort or character whatever, with intent thereby to cause
or produce a miscarriage, abortion or premature labor, unless the same
shall have been necessary to preserve her life or the life of such child,
shall be guilty of a misdemeanor and, upon conviction thereof, shall be
punished by imprisonment in the county jail or State Penitentiary for
a term not more than two years or by fine not exceeding one thousand
dollars, or by both such fine and imprisonment, at the discretion of thecourt. (1952 Code 16-84; 19,12 Code 1114; 1932 Code 1114; Cr. C.'22 26 Cr. C. '12 171; Cr. C. '02 140 it. S. 138; 1882 (18) 547.)
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South Carolina cont'd

16-87. Legal abortions; when and how performed.-Notwithstanding
the provisions of 16-82 through 16-84 it shall be lawful for a doctor of
medicine or osteopathy licensed to practice in this State to recommend
or cause the miscarriage of a pregnant woman when it can be reasonably
established that:

(1) There is substantial risk that continuance of the pregnancy would
threaten the life or gravely impair the mental or physical health of the
woman; or

(2) There is substantial risk that the child would be born with grave
physical or mental defect; or

(3) The pregnancy resulted from alleged rape which was reported
within seven days of the alleged offense to a law-enforcement agency hav-

ing jurisdiction of the place where the offense is alleged to have occurred

or the pregnancy resulted from alleged incestuous relationship which was
reported within sixty days of the alleged offense to a law-enforcement

agency having jurisdiction of the place where the offense is alleged to

have occurred; and a warrant has been issued for the alleged offender;
and the chief law-enforcement officer of the city or county where the

offense is alleged to have occurred certifies to the doctor requested to per-
form the miscarriage that. these requirements have been complied with and

that his investigation reveals that there is reasonable cause to believe that

the alleged offense has been committed.

Only after the woman has given her written consent for the miscarriage

to be performed, and if the woman shall be a minor or incompetent as

adjudicated by any court of competent jurisdiction then only after per-
mission is given in writing by the parents, or if married, her husband,
guardian or person or persons standing in loco parentis to the minor or

incompetent; and
Only when the woman shall have been in the State of South Carolina

continuously for ninety days immediately preceding the operation being
performed and if married and living with her husband, the written con-

sent of her husband except in the case of emergency where the life of the
woman is in danger;and

Only if the miscarriage is performed in a hospital licensed by the State
Board of Health ; and

Only after three doctors of medicine or osteopathy no one of which shall

be engaged in private practice with any other, one of whom shall be the
person performing the miscarriage, shall have examined the woman and

certified in writing to the existence of the circumstances set forth in items
(1), (2) or (3) of this section; provided, however, that at least twg of
the certifying doctors shall be medical doctors; and

Only when such certificate shall have been submitted to the hospital be-
fore the operation is performed; provided, however, that where an emer-
gency exists and the certificate so states, such certificate may be submitted
within twenty-four hours after the operation. (1970 (56) 1892; 1971 (57)
303.)

Recent cases - None
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SOUTH DAKOTA
(Through 47th Session of the Legislature, Adjourned February 11, 1972)

S.D. Code 22-17-1 (1969)

22-17-1. Abortionist-Procuing abortion not necessary to pre-
serve life-PunishmennL-Every person who administers to aIy
pregnant woman or who prescribes for any such woman or advises
or procures any such woman to take any medicine, drug, or sub-
stance or uses or employs any instrument or other means with in-
tent thereby to procure the miscarriage of such woman, unless the
same is necessary to preserve her life, is punishable by imprison-
ment in the state penitentiary not exceeding three years or in a
county jail not exceeding one year,

Source: PenC 1877, 337; CL 1887t
6ri8; RI'enC 1903, 342; RC 1919,
4116; SDC 1039, 13.3W1.

Recent cases - State v. Munson, No. 24949 (S.D. 7th Cir. Ct. April
6, 1970): Abortion law held unconstitutional.
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TENNESSEE
(Through First Regular Session of the Eighty-Seventh General
Assembly, 1971)

Tenn. Code Ann. 39-301, -302 (1955)

39-301.. Criminal abortion-Penalty.-Every person who shall admin-
ister. to any woman pregnant with child, whether such child be quick
or not, any rpedicine, drug, or substance whatever, or shell use or
employ nay instrument, or other means whatever, with intent to destroy
s!h child, mid shall thereby destroy such childI before Its birth, unless
the sue shall have lbiet (10Dne with it view to J)roservo the life or the
mother, sall be puuitslicd by imprisonment in. the penitentiary not loss
than one (1) nor more than five (5) years. [Acts 1883, ch. 140, . 1;
Sha:.,' 6M3;. Code 3.932, 10791.]

39-302. Attempt to .procure criminal miscarriage--Pealty.-Every
person who shall administer any.substance with the intention to procure
the miscarriage of a' woman or shall use or employ any instrument or
other means with such intent, .unless the: same shall have been done
with a view to preserve the life of such woman, shall be punished by
imprisonment in, the penitentiary not less than one (1) nor more than
three (3) years. [Acts 1883, ch. 140, 2; Shan., 6464; Code 1932,

'10792.]

Recent cases - Tennessee Woman y. Pe-ek', (D. Tenn.): Three-judge
court convened, denied' plaintiff pregnant woman's

,y.motion for a temporary restraining order in a suit
attacking Tennessee's abortion law on constitutional
grounds. Hearing held on preliminary injunction
motion in. March 1972. See Women's Rights Law
Reporter,-No. Z2Spring 1972, at 55.

71 7
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TEXAS
(Through September 1, 1971)

Tex. Pen. Code Ann. Arts. 1191-1196 (1961)

Article 1191. [10713 [641] [5363 Abortion

If any pe1on shall designedly administer to a pregnant woman
or knowingly procure t6 be administered with her consent any drug

01' k C y op shall use toward$ her any violence or means whatever
or medicine, or seallY aid, a thereby procure an abortion, he
externally or internally applid not less than two- nor more than

shall be confined in the penitentiarYnolestatwnrmrehn
five years; if it be (lone without her consent, the punishment shllIf
be doubled. By abortion " is meant that the life of the fetus or

embryo shall be destroyed in the woman's wozab or that a premature

birth thereof be caused. Acts 1907, p. 55.

Art. 1192. '[10723 [6421 [537' Furnishing the means n in

Whoever furnishes the means for procuring an abortion knowing

the purpose intended i8 guilty as an accomplice.

Art. 1193. [10733 [6433 [533] Attempt at abortion
Art.hllfilt produce an abortion ,h fene-

} If the means used shall fail to pO reduce abortion, provided

is nevertheless guilty of an attempt to produce tion red

it be shown that such means were calculated to produce that result

and shall be fined not less than one hundred nor more than one

thousand dollars.

Art 1194. [10743 [644] [539] Murder in producing abortion

If the death of the mother is occasioned by an abortion so pro-

duced or by an attempt to effect the same it is murder.

Art. 1195. [1075] [645] [540] Destroying unborn child

Whoever shall during parturition of the mother destroy the
vitality or life in a child in a state of been born alive, shall be con-

f birth, which child would otherwise hav no rn alive shal .

fied in the penitentiary for life or for not less than five years.

Art. 1196. [1076] (646] [541] By medical adlvico

Nothing in this chapter -applies to an abortion procured or at-

tempted by medical advice for the purpose of saving the life of the

mother.

F
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Texas cont'd

Recent cases - Roe v. Wade, 314 F. Supp. 1217 (N.D. Tex. 1970)
(per curiam) jurisdiction postponed, 402 U.S.
941 (1971), argued December 13, 1971 40 U.S.L.W.
3300 (U.S. December 28, 1971), restored to calendar
for reargument, 40 U.S.L.W. 3617 (U.S. June. 26,
1972) (No. 808 1970 Ter i; renumbered 70-18, 1971

Term): Articles 1191-1194 and 1196, prohibiting
abortions except for purpose of saviing life of
mother deprived single women and married couples
of .their right, secured by the Ninth Amendment,
to choose whether to have children.

Thompson v.
November 2,
(U.S. March
under Texas

Texas, No. 44,071 (Ct. Crime. App. Tex.
1971) appeal docketed 40 U.S.L.W. 3470
28, 1972) (No. 71-1200): Conviction
abortion law.

TM-M!,
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UTAH
(Through Second Special Session of Thirty-Ninth Legislature,
Adjourned February 11, 1972)

Utah Code Ann. 76-2-I-(1953)

76-2-1.. Definition--Penalty.--Every person who provides, supplies or
administers to any pregnant woman, or procures. any..such woman to
take, any medicine, drug .or substance, or' uses or employs any instrument
or other means whatever, with intent thereby to procure the miscarriage
of such woman,, unless the same is necessary to preserve her life, is
punishable by imprisonment in the state prison not less than two "nor
more than ten years.

History: R. 5. 1898 & 0. L. 1907, 4226;
0. L. 1917, 8118; B. 5. 1933 & 0. 1943,
103-2-1.

Recent cases - Doe v. Rampton, Cv. No. 234-70. (D. Utah, September
29, 1971): Three-judge court denied declaratory
and injunctive relief in constitutional challenge
to Utah abortion statute, ruling plaintiffpregnant
woman had no standing to challenge provision addressed
to abortionists, and held procuring provision con-
stitutional. Court rejected overbroadness, due
process, privacy and equal protection arguments.
The state was found to have a compelling interest
in the embryo/fetus and weighing Ninth and Four-
teenth Amendments interest is properly a matter
for state legislature.



CRS-89

VERMONT

(Through 1971 Session, Adjourned April 20, 1971)

Vt. Stat. Ann. Tit. 13, 101 (1958)

, 01;.1Definition and punihment

A person who wil'ully 5(rIminliHers, advisCs or cauftIII toho)0 lb -

miIsatrmra lnything to a wOfman jrcgnanlt, or sup)pos byK SUch

per$1On to be pregnt, or eiloys or cLLU$C14to 1)0 employed any

means with intent to procure the miscarriage of such woman,-or

assists or counsels therein, unless the same is necessary to preserve

her life, if the woman dies in consequence thereof, shall be im-

prisoned in the state prison not more than twenty years nor less

than five years. If the woman does not die in consequence thereof,

such person shall be imprisoned in the state prison not more than

ten years nor less than three years. However, the woman) whose

miscarriage is caused or attempted shall not be liable to the penal-

ties prescribed by this section..
HISTORY

Source. V.S. 1947, 8474. P.L. 8608. G.L. 7013. P.S. 6889.

V.S. 6063. R.L. 4247. 1867, No. 57, 1 G.S. 117, 10. 1846, No. 33.

Recent cases -State v. Bartlett, 270'A. 2d 168 (Sup. -Ct. Vt. 1970):
This section, under which petitioner for post-con-
-viction relief was charged with willfully assisting

the procurement of abortion of two women, was not'
.unconstitutionally vague as to petitioner.

Beecham v. Leahy, 287 A. 2d 836 (Sup. Ct. Vt. 1972):
The legislature, having affirmed the right of a
woman to abort, cannot simultaneously, by denying
medical aid in all but cases. where it is necessary
to preserve her life, prohibit its safe exercise.

. -*

P M



CRS-90

VIRGINIA
(Through 1972 Session of the General Assembly, Adjourned March 11, 1972)

Va. Code Ann., 18.1-62 to 18.1-62.3 (Supp. 1972)

18.1-62. Producing abortion or miscarriage, etc.; penalty.-If any
person administer to, or cause to be taken by a woman, any drug or other thing, or
use means, with intent to destroy her unborn child, or to produce abortion or mis-
carriage, and thereby destroy such child, or produce such abortion or miscarriage,
he shall be confined in the penitentiary not less than one nor more than ten years.
(Code 1950, 18-68; 1960, c. 358; 1970, c. 508.)

18.1-62.1. Same; when lawful.-Notwithstanding any of the provisions
of 18.1-62, it shall be lawful for any physician licensed by the Board of Medical
Examiners for the State of Virginia to practice medicine and surgery to terminate
or attempt to terminate a human pregnancy or aid or assist in the termination of a
human pregnancy by performing an abortion or causing a miscarriage on any
woman provided the following conditions are met:

(a) The woman has been a resident of the State for one hundred twenty days
immediately preceding the date of such termination of pregnancy or attempt to

terminate such pregnancy, which residency is established by an affidavit of the
woman including a statement of her age.

(b) Said operation is performed in a hospital accredited by The Joint Committee
on Accreditation of Hospitals and licensed by the Department of Health in the
State of Virginia.

(c) (1) Before performing. any abortion or inducing any miscarriage, the
physician shall sign an affidavit, and flc such affidavit in the hospital records of
the woman, stating that in his medical opinion:

(i) The continuation of the pregnancy is likely to result in the death of the
woman, or substantially impair the mental or physical health of the woman; or,

(ii) There is a substantial medical likelihood that the child will be born with an
irremediable and incapacitating mental or physical defect.

(2) In lieu of a physician's affidavit as required by subsection (c) (1) of this
section, an affidavit from the woman filed in her hospital records stating that the
pregnancy resulted from incest or from forcible rape; provided, however, said
alleged rape must have been reported to a law-enforcement agency or Common-
wealth's attorney within seven days after the occurrence of the alleged rape, or as
soon thereafter as possible in the case of a kidnap or abduction victim; and further
provided, in the case of incest, that said affidavit identify the male committing said
act of incest.

(d) Written consent is given by a majority of the members of the Hospital
Abortion Review Board of the hospital in which the abortion takes place.

(e) Written consent is given by the woman if legally competent to give such
consent, and if there is substantial medical likelihood that the child .will be born
with an irremediable and incapacitating mental or physical defect, the written con-
sent of the husband shall be required if the woman and husband are living together
as man and wife. Provided, however, if tl said woman shall be an infant or
incompetent as adjudicated by any court of competent jurisdiction, then only after
permission is given in writing by a parent, or if married by her husband, guardian
or person standing in loco parentis to said infant or incompetent.

Any person who submits a false affidavit as required under this section shall be
guilty of a misdemeanor. (1970; c. 508; 1972, c. 823.)

.
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Virginia cont ' d

18.1-62.2. Same; hospital abortion review boards.--The hospital
abortion review board referred to ip 18.1-62.1 shall consist of at least three

physicians and shall have at least one physician who is a specialist in obstetrics

or gynecology licensed to practice medicine and surgery. For purposes of this

section the phrase "specialist in obstetrics or gynecology" shall mean and include

any physician who is recognized by the American Board of Obstetrics and Gyne-
cology as certified, eligible, or qualifkd, as these terms are defined by such Board,
or who limits his practice to obstetrics and gynecology. No hospital shall be re-
quired to establish a hospital abortion review board and no abortion shall be

performed in a hospital which does not establish a hospital abortion review
board. Nor shall any physician be liable or held legally accountable for his re-
fusal to serve on any hospital abortion review board or to perform any abor-
tion. (1970, c. 508; 1971, Ex. Sess., c. 255.)

Q 18.1-02.3. Same; when neoesnary to save life of womnn.-Tn the
event it is ncccsaary for a licenlcd plysician to termiinate A h n prcgnnn('y or
assist in the termination of a human pregnancy by performing an abortion or
causing a miscarriage on any woman in order to save her life, in the opinion of the
physician so performing an abortion or causing a miscarriage, 18.1-62 and 18.1-
62.1 shall not be applicable except that subsection (e) of 18.1-62.1 shall remain in
effect. (1970, c. 508.)

Recent cases Smitherman V. Virginia_ S_ S.E. 2d (1971),
cert. denied, 40 U.S.L.W. 3484 (U.S. April 3, 1972)

(No, 71-716). Conviction for attempted abortion.

"M7-7 IT M-017-T ,PIPMW-M I
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WASHINGTON
(Through Second Extraordinary Session .of Forty Second Legislature,
Adjourned February 23, 1972)

Wash. Rev. Code 9.02.060 -- 9.02.080 .(Supp. 1971); 9.02.010 (1961)

9.02.060 Lawful termination of pregnancy
Neither the terminaliion by a iphysiin licensed under chapters ]8.71 or

18.57 11C11 of the 1 regnny of it woman nt ch qick tithchild nior the pre-
scribing, supplying or ancliieterhng of iiny -tiedcne, drug or substne to
or the use of niy Instriumnt. or other mean son, such wotntl)n by a physician
so lieen(ed, nor the taking of any medicine, drug or substan'ec or the use or
submittal to t he use of any instrument or other means by such a woman
when following the directions of a physician so licensed, with the intent to
terminate such pregnancy, shall be deemed unlawful acts Within the meaning
of this act. [Added by Laws 2d Ex Seas'1970'ch 3 1 1.]

9.02.070 --- Requirements--Consent--Ninety day residency--Ac-
credited or approved hospital facility-Penalty

A pregnancy of 'a woman not quick with child and 'not more than fourlunar months after conception may be liwfully terminated muder IICW 0.02.X00through 9.02.090 only: (a) with her prior consent and, if ninrried and residingwith her husband or unmarried and under the age of eighteen years, with theprior consent of her husband or legal guardian, respctively, (b) if. the womanhas resided in this state for at least ninety days prior to the late of termina-tion, and (c) in a hospital accredited by the Joint Commission on Accreditationof Hospitals or at' a medical facility approved for that purpose by the stateboard of health, which facility meets standards prescribed by regulations tobe Issued by the state board of health for the safe and adequate care andtreatment of patients: Provided, That if a physician determines that termi-nation Is immediately necessary to meet the medical emergency the preg-nancy may be terminated elsewhere. Any physician who violates thissection or any regulation of the state board of health issued under authority
of this section shall Is' guilty of a gross misdemeanor. (Added by Laws 2d
Ex Sess 11)70 ch i 2.)

9.02.080 - Objecting to participation
No hospital, physician, nurse, hospital employee nor any other person shall

be under any duty, by law or ct rt, nor shall such hospital or person in
any ci rcumstances he required, to participate in a termination of pregnancy
if such hospital or Berson objects to such termination. No such person shall
be discriminated against in employment or professional privileges because he
so objects. (Added by Laws 21 Ex $ess 1070 ch 3 1 3.]

_. M
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Washington cont'd

9.02.010 Defined. Every person who, with intent thereby
to produce the miscarriage of a woman, unless the same is neces-
sary to preserve her life or that of the child whereof she is preg.
nant, shall-

(1) Prescribe, supply, or administer to a woman, whether
pregnant or not, or advise .or cause her to take any medicine,
drug or substance; or,

(2) Use, or cause to be used, any instrument or other means-
Shall be guilty of abortion, and punished by' imprisomnent in

'the state penitentiary for not more than five years, ior in the
county jail for not more than one year.

LEGISLATIVE HISTORY.

Enacted Laws 1909 ch 249 1196 p 948. Based on:
(a) Code 1881 1 821.
(b) Laws 1873 p 188 1 42, Laws 1869 p 209 1 40,.Laws 1854 p 81 1 38.
See RRS 1 2448.

While the new laws, 9.02.060, 9.02.070, 9.02.080, above, are
the newer more liberal abortion laws, it does not appear that the
old abortion provision, 9.02.010, also above, has been repealed.
It is arguable, therefore, that while abortions may only be per-
formed within 4 lunar months after conception under the new laws,
the old law is authority for the performance of abortions anytime
when necessary to save the life of the woman or the child. See
George, The Evolving Law of Abortion, 23 Case Western Reserve Law
Review 708, 720 at n. 67 (Summer 1972).

Recent cases - None
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WEST VIRGINIA
(Through 1972 Cummulative Supplement)

W. Va. Code Ann. 61-2-8'(1966)

61-2-8. Abortion; penalty.

Any person who Shall administer to, or cause to be taken by, a woman,

any drug or othe . thing, or use pny means, with intent to destroy her

unborn child, or to produce abortion or miscarriage, and shall thereby

destroy such child, or produce such abortion or. miscarriage, shall be

guilty of a felony, and, upon conviction,, shall be confined in the peni-

tentiary not less than three nor more than ten years; and if such woman

die by reason of such abortions performed upon her, such person shall be

guilty of murder. No person, by reason of any act mentioned in this

section, shall be punishable where such act is done in good faith, with
the intention of saving the life of suclh woman or child. (Code 1849, c.
191, 8; Code 1860, c. 191, 8; Code 1868, c. 144, 8; 1882, c. 118, 8;
Code- 1923, c. 144, 8.)

Recent ses c - None
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WISCONSIN
(Through Chapter 332 of the Eightieth Legislature, 1971-73 Biennial
Session, Legislative Service Pamphlet 13)

Wis. Stat. 940.04 (1958)

940.04 Abortion

(1) Any person, other than the mother, who intentionally de-
stroys the life of an unborn cild may be fined not more than $5,000
or imprisoned not more than 3 years or both.

(2) Any person, other than the. mother, who does either of the

following may be imprisoned not more than 15 years:

(a) Intentionally destroys the life of an unborn quick child; or

(b) Causes the death of the mother by an act done with intent

to destroy the life of an unborn child. It is unnecessary to prove
that the fetus was alive when the actso causing the mother's death

was committed.

(3) Any pregnant woman who intentionally destroys the life

of her unborn child or who consents to such destruction by another
may be fined not more than $200 or imprisoned not more than 6
months or both.

(4) Any pregnant woman who intentionally destroys the life
of her unborn quick child or who consents to such destruction by an-
other may be imprisoned not more than 2 years.

(5) This section does not apply to a therapeutic abortion which:
(a) Is Performed by a physician; and
(b) Is necessary, or is advised by 2 other physicians as necessary,

to save the life of the mother; and
(c) Unless an emergency prevents, is performed in a licensed

maternity hospital.

(6) In this section "unborn child" means a human being from
the time qf conception uptil it is born alive.

Source:

:11.
I1.8.185s e. 164 10,

1: .1(i9 ti5, m).
1 ... 1,t7,t 4347, 4352,

History and Source of Law

St.19S .R 4347, 4352,
45 3, 4584.

L.1925 c.4.
St.1925 is 310.11, 340.10,

351.22, 351.23.

5t.1017 c. 416; c. 447.
- S1.1947 5 340.005.

L.1055 . 106 1.
St.1055 040.04.

Recent cases - Babbitz v. McCann, 310 F. Supp. 293 (E.D. Wis. 1970)
appeal dismissed 400 U.S. 1 (1970), later opinion of
320 F. Supp. 219 (E.D. Wis. 1970), vacated and remanded
on other grounds 402 U.S. 903 (1971): Abortion statute
is not unconstitutionally vague and does not deny equal
protection of the laws, but is an unconstitutional invasion
of woman's private right to refuse to carry an unquick-
ened embryo during the early months of pregnancy.

qT 
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WYOMING
(Through 1971 Cummulative Supplement and Forty-First State Legis-
lature, Adjourned February 20, 1971)

Wyo. Stat. Ann. 6-77 (1959)

6-77. Criminal abortion.-Whoever prescribes or administers *to any

pregnant woman, or to any woman whom lie supposes 'to be pregnant, finy

drug, medicine, or substance whatever, with intent thereby to procure the mis-

carriage of such woman ; or with 'like intent uses any instrument or means

whatever, unless such miscarriage is necessary to preserve her life, shall, if the

woman miscarries or (tics ,in consequence thereof,. b1e nprisifl)E10"lin 'thic peni-

tentiary not more than fourteen years. (Laws 1890, ch.' 73, . 31:.. P. S. 1899,

4%9; C. S. 1910, 58q8; C. S' 1920, 7086; R. S. 1931, 32-222; C. S.

1945, 9-223.)

Recent cases - None -

r. l *,:; ' !;..s j.v .i! 1"... s .. .Y* '", w . .fir r.f .. r ,. i.
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Roe v. Wade, 314 F. Supp. 1217 (N.D. Tex. 1970) argued before the U.S.
Supreme Court December 13, 1971 reargued October 11, 1972.

Jane ROE, Plaintiff,
V.

Henry WADE, Defendant,,
V.

James Hubert HALLFORD, M.D.,
Intervenor.

John DOE and Mary Doe, Plaintiffs,
V.

Henry WADE, Defendant.

Civ. A. Nos. 3-3690-B, 3-3691-C.

United States District Court,
N. D. Texas,

Dallas Division.
June 17, 1970.

Action for judgment declaring Texas
abortion laws unconstitutional and to en-
join their enforcement. The three-judge
District Court held that laws prohibiting
abortions except for purpose of saving
life of the mother violated right secured
by the Ninth .Amendment to choose
whether to have children and were uncon-
stitutionally overbroad and vague, but
Court would abstain from issuing in-
junction against enforcement of th? laws.

Order accordingly.
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1. ConstItutIonal Low 'Z'42
Physician challenging constitution-

ality of Texas abortion laws had standing
to raise rights of his patients, single
women and married couples, as well as
rights of his own. Vernon's Ann.Tex.
P.C. arts. 1191-1194, 1196.

2. Constitutional Law C=42
Logical nexus existed between status

asserted by plaintiffs, a married couple,
single woman and practicing physician
challenging constitutionality of Texas
abortion laws, and claim sought to be ad-
judicated, and plaintiffs had standing.
Vernon's Ann.Tex.P.C. art. 1196; 28
U.S.C.A. 2201.

3. Courts C=300
Contentiousness between pregnant

woman, physician and district attorney
of Dallas County was sufficient to estab-
lish a "case of actual controversy" with
respect to constitutionality of Texas
abortion laws. 28 U.S.C.A. 2201.

ec publiention WordR and I'hras
for other judIcial onfltructIons and.
definitions.

4. Courts 0260.4
In absence of possibility that adju-

dication in state courts would eliminate
necessity for federal district court to
pass upon plaintiffs' Ninth Amendment
claim respecting constitutionality of Tex-
as abortion laws or physician's attack on
laws for vagueness, abstention as to
plaintiffs' request for declaratory judg-
ment was unwarranted. Vernon's Ann.
Tex.P.C. arts. 1191-1194, 1196; U.S.C.A
('onst. Amend. 9.

''cxus Ia ws pr'ohltl 1.iij alhnrt.ieenr ex-
c'e'pt. for putreo :e of suing life of mnt her
deprived single women and married cou-
ples of their right, secured by the Ninth
Amendment, to choose whether to have
children. Vernon's Ann.Tex.P.C. arts.
1191-1194, 1196; U.S.C.A.Const. Amend.
9.

6. Constitutional Law 048
District attorney had burden to dem-

onstrate that infringement by state abor-
tion laws upon plaintiffs' fundamental

right to chose whether to have children
was necessary to support compiling state
interest. Vernon's Ann.Tex.P.C. arts.
1191-1194, 1196.

7. Constitutional Law C 38
Fact that statutory scheme serves

permissible or eveti compelling state in.
terests will not save it from consequences
of unconstitutional overbreadth.

8. Abortion C=1
While Ninth Amendment right to

choose to have abortion is not unqualified
or unfettered, statute designed to regu-
late circumstances of abortions must re-
strict its scope to compelling state inter-
ests. Vernon's Ann.Tex.P.C. arts. 1191-
1194, 1196; U.S.C.A.Const. Amend. 9.

9. Abortion Cal
Texas laws prohibiting abortions ex-

cept for purpose of saving life of mother
are unconstitutionally overbroad in fail-
ing to limit scope to compelling state in-
terests. Vernon's Ann.Tex.P.C. arts.
1191-1194, 1196; U.S.C.A.Const. Amend.
9.

10. Criminal Law 0=l3
Texas laws prohibiting abortions ex-

cept for purpose of saving life of mother
are unconstitutionally vague in failing to
provide physicians with proper notice of
what acts in their daily practice and con-
sultation will subject them to criminal
liability. Vernon's Ann.Tex.P.C. arts.
1191-1194, 1196.

11. Courts c O8(7)
Federal policy of noninterference

wilh state cr1in a:il Iroemrrwati bs must he'
followed E.Sxr0I 0t In u eu ~ewill.re', saici te t
are juntII: lely nu t u'led onI heir f(et. is

abridging free expression, or where stat-
utes are justifiably attacked as applied

for the purpose of discouraging protected
activities. U.S.C.A.Const. Amends. 1. 9.

12. Courts C=5O(7)
Texas abortion laws, although tn-

constitutional in depriving single women
and married couples of right secured by
Ninth Amendment to choose whether to
have children and as being vague and
overbroad, could not be justifiably at-

A . _. . : a. ... .. ,,
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tacked on their face as abridging free ex-
pression or as being applied for purpose
of discouraging protected activities, and
federal court would abstain from enjoin-
ing enforcement of the laws. Vernon's
Ann.Tex.P.C. arts. 1191-1194, 1196; U.S.
C.A.Const. Amends. 1, 9.

Linda N. Coffee, l)allas, Tex., Sarah
W.edidington, Austin, Tex., for plaintiffs.

Fred Bruner, l)augherty Bruner,
Lastelick & Anderson, Ray L. Merrill,
Jr., lallas, Tex., for intervenor.

John B. Tolle, Asst. Dist. Atty., Dallas,
Tex., Jay Floyd, Asst. Atty. Gen., Austin,
Tex., for defendant.

Before GOLDBERG, Circuit Judge,
and HUGHES and TAYLOR, District
Judges.

1. ()n M arch :. 19)70. plaintiff Jane Roe
file"' her original eomeplaint in CA --
:3-94-11 under the First. Fourth, Fifth,
Eighth. Ninth, and l Fourteenth Amend
ments to the U'nited States institutionon.
She alleged jurislirtion to he conferredl
upon the ('oart by Title 2. United States
('sole, Sert ionns1 :t:1. 13.13, 2201, 2202

22S1. and 22SI nnd by Title 42, 1'nited
States Code. Section 19X'1. On April 22.
plaintiff Roe amended her complaint td
sae "on behalf of herself and all others
'imnilrly situitedl."

)n ainreh 2t. .:unm's I lubert lInIlforl.
NI. 1..t was given leave to intervene. lIl
f''rd's r' mtnlphiint recited the snoe' con-
stitntimnal nd ljnrisdlietional tgrondrs nd
thy' 'n'lapinintt ifpliintiff Itoe. Aeeord-
ii te Ihis et it ion fer intervention, Iall-

i'el - , k to r're'.ent "himself iand thet
en. ' s e"i el'" who are phyicians Ii-
een--e' to pr:ne't ne iei'ine gender the
laws of the State of Texas and who fear
fut'ire pr'se',t i'et."

S\n areh :t. 1174), plaintiffs ,Jeehn and
.\ na, v Ie fill' he'ir original om pla int
in c ' :t ::;.1 I'.. The .nmglu in t r gef plain

t i s I i.. re" ;it el i he seeme coast t tionatl
a ijurisdlietinnaI gron nd's a1 hrl the
"melaint of plaintiff Roe In ('A-,,3't0

and, like Itoe, plaintiffs Ioe subsequently
nouen'leed their complaint so a to assert
a reis nation.

I'lnintiffs Ito' and Ioe have adopted
peuedonyms for' purposes of anonymity.

PER CURIAM:
Two similar cases are presently before

the Court on motions for summary judg-
ment pursuant to Rule 56 of the Federal
Rules of Civil Procedure. The defend-
ant in both cases is Henry Wade, District
Attorney of Dallas County, Texas. In
one action plaintiffs are John and Mary
Doe, and in the other Jane Roe and
.James Hubert Hallford, M.D., interve-
nor.1

[1] From their respective positions
of married couple, single woman, and
practicing physician, plaintiffs attack
Articles 1191, 1192, 1193, 1194, and 1196
of the Texas Penal Code,2 hereinafter re-
ferred to as the Texas Abortion Laws.
Plaintiffs allege that the Texas Abortion
Laws deprive married couples and single
women of the right to choose whether to
have children, a right secured by the
Ninth Amendment.

2. Article 11.91 Abortion
If any person shall designedly ndminis-

ter to a pregnant woman or knowingly
procure to be administered with her con-
sent any drug or medicine, or shall use
townrds her any violence or means whnt.
ever externally or internally applied, and
thereby procure an abortion. he shall he
confined in the penitentiary not less than
two nor more than five years; if it be
done. without her consent, the punishment
shall le doubled. Ty "nhortion" is meant
that the life of the fetus or embryo shall
he destroyed in the womnn's womb or
that a premature birth thereof he used.
Article 1192 Furni.hin the .Wcan.s

Whoever furnishes the means for pro-
curing an abortion knowing the purpose
intended is guilty na nan accomplice.
Article 119.3 Attempt ot Ahortion

If the means used shall fail to produce
an abortion, the offender is nevertheless
guilty of an attempt to produce abortion,
provided it he shown that such mens

-were calculated to produce that result,
and shall be fined not less than one lun-
dred nor mnure thnt one thousand dollars.
A rticle 1194 I.u rder in 1'roduin A hot-
tion

If the death of the mother is occasioned
by an abortion so produced or by nn at-
tempt to effect the same it is murder.
Articic 1196 ly Medical Adriee

Nothing in this chapter applies to an
abortion procured or attempted by med-
ical advice for the purpose of saving the
life of the mother.

CRS-108
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Defendant challenges the standing of
each of the plaintiffs to bring this ac-
tion. However, it appears to the Court
that Plaintiff Roe and plaintiff-inter-
venor Iall ford occupy positions ris-a-vis
the Texas Abortion Laws sufficient to
differentiate them from the general pub-
lic. Compare Pierce v. Society of ISis-
ters, 268 U,, 510, 45 SCL. 571, 6 ,LEd.
1070 (1925), and Griswold v. Connecticut,
381 U.S. 479, 85 S.Ct. 1678, 14 L.EJd.2d
510 (1965),I with Frothingham v. Mel.
Ion, 212 U.S. 447, 43 S.Ct. 597, 67 L
Ed. 1078 (1923). Plaint iff itoe filer
her portion of the suit as at preknant
woman wishing to exercise the assert
ed constitutional right to choose wheth
er to bear the child she was carrying
Intervenor Hallford alleged in his por-
tion of the suit that, in the course of
daily exercise, of his duty as a physi-
cian and in order to give his patients ac-
cess to what he asserts to be their con-
stitutional right to choose whether to
have children, he must act so as to render
criminal liability for himself under the
Texas Abortion Laws a likelihood. Dr.
Haliford further alleges that Article
1196 of the Texas Abortion Laws is so
vague as to deprive him of warning of
what produces criminal liability in that
portion of his medical practice an4 con-
sultations involving abortions.

[2] On the basis of plaintiffs', sub-
stantive contentions,4 it appears that
there then exists a "nexus between the
status asserted by the litigant[s] and
the claim[s] [they present]." Flast v.
Cohen, 392 U.S. 83, 102, 88 S.Ct. 1942,
20 L.Ed.2d 947 (1968).

[3] Further, we are satisfied that
there presently exists a degree of conten-
tiousness between Roe and Hallford and
the defendant to establish a "case of
actual controversy" as required by Titi

3. IBy th nthority of t ri.rod, Ir. Inl-h.
ford hu si ntaling to rise the rights of
his patients, singh'% wo11amnu dn married
40O1le. a s wiell ns rights of his "wn..

4. "I In ruling on s tnnding. it is both n,-
praljrinte and neessanry to look to t t4-

,nlstnntive i ut/es * 0to determine
whether ther. is n logeni nexuni bltwe.'n

W

}

.

5

. 'KM

}

;.ray

?;3ssygg

y

A

h_,...

,._ ,.

28, United States Code, Section 2201.
Golden v. Zwickler, 394 U.S. 103, 89 S.Ct.
956, 22 L.Ed.2d 113 (1969).

Each plaintiff seeks as relief, first, a
judgment declaring the Texas Abortion
Laws unconstitutional on their face and,
second, an injunction against their en-
forcement. The nature of the relief re-
quested suggests the order in which the
issues presented should be passed upon.5

Accordingly, we see the issues presented
as follows:

I. Are plaintiffs entitled to a declara-
tory judgment that the Texas Abortion
Laws are' unconstitutional on their
face?
I. Are plaintiffs entitled to 'an in-

junction against the enforcement of
these laws?

I.
Defendants have suggested that this

Court should abstain from rendering a
decision on plaintiffs' request for a de-
claratory judgment. However, we are
guided to an opposite conclusion by the.
authority of Zwickler v. Koota, 389 U.S.
241, 248-249, 88 S.Ct. 391, 19 L.Ed.2d
444 (1Q67):

"The judge-made doctrine of absten-
tion * * * sanctions * * * es-
cape only in narrowly limited 'special
circumstances.' * * * One of the
'special circumstances' * * * is the
susceptibility of a state statute of a
construction by the state courts that
would avoid or modify the constitu-
tional question."

The Court in Zwickler v. Koota subse-
quently quoted from United States v.
Livingston, 179 F.Supp. 9, 12-13 (E.D.
S.C.1959):

"Regard for the interest and sover-
eignty of the state and reluctance

the otn n n ssirted ial lthe' lninit soght
to he na j nliented." 1"Inst V. ( 'hiwun. 32
U'.S. 81. 1102 IM .Ct. 1142, 20 1,.I11.21

5. 7wiklerv. Kootn, 3$9 1'.. 241. 254. S
8.Ct. 301. 19 L.E.I.2l 444 (1967): Cam-
eron v, Johnson. 390 '.8. 611. 615. $S

K.Ct. 1335 21 . 1 1.12 (191)).

-0
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n'.,tlessly to adjudicate constitutional
issues may require a federal District
('urt. to abstain from adjudication if
the parties may avail themselves of an
approprinate procedure to obtain state
interpretation of state laws requiring
construction. * * * The decision in

[Harrison v. N.A.A.C.P., 360 U.S. 167,
79 S.Ct. 1025, 3 L.Ed.2d 1152], how-
ever, is not a broad encyclical coma
mandinr automatic remission to the.
state courts of all federal constitution-
al quest ions arising in the application
of state statutes. * * * Though
never interpreted by a state court, if a
state statute is not fairly subject to an
interpretation which will avoid or mod-
ify the federal constitutional question,
it is the duty of a federal court to de-
cide the federal question when present-
ed to it. Any other course would im-
pose expense and long delay upon the
litigants without .hope of its bearing
fruit.''

1.11 Inasmuch as there is no possibil
ity that state question adjudication in
the courts of Texas would eliminate the
necessity for this Court to pass upon
plaintiffs' Ninth Amendment claim or
Dr. Ilallford's attack on Article 1196 for
vagueness, abstention as to their request
for declaratory judgment is unwarranted.
Compare City of Chicago v. Atchison, T.
& S. F. R. Co., 357 U.S. 77, 84, 78 S.Ct.
1063, 2 L.Ed.2d 1174 (1958), with Reetz
v. Bozanich. 397 U.S. 82, 90 S.Ct. 788, 25
L.Ed.2d 68 (1970).

6. :1..' .S. t 2.% 23 1. .* 8.t. t 11N-397.

(('itnti(.nv omittedl.)

7. .\si," from tlh'ir Ninth Amendment and
vug''mne' nrguments, i'haintiffs hnve jre-
ent,- ian nrrny of .nst it utionnl nrg-

nient u . I lowever a inintiffs onededl
in ourl arg meiti.t these' n'hlitIon l nrgo-

nu'tt nore j"erighiera to the main issUes.
('eetserosently they will not he passed

8. "The enunmerntion in the ('onstitution..
of eertnin rights shull n''t he eruistrued

to den or lisiat rage others retuinelf by
the' .e'phe."

9. At 412. 15 1.Ct. nt. 181141 the opinion
lte t :"in eltersining wh.ieh rightsnare

[5] On the merits, plaintiffs argue
as their principal contention I that the
Texas Abortion Laws must he declared
unconstitutional because they deprive
single women and married couples of
their right, secured by the Ninth Amend-
ment," to choose whether to have children.
We agree.

The essence of the interest sought to
be protected here is the right of choice
over events which, by their character and
consequences, bear in a fundamental
manner on the privacy of individuals.
The manner by which such interests are
secured by the Ninth Amendment is il-
lustrated by the concurring opinion of
Mr. Justice Goldberg in Griswold v. Con-
necticut, 381 U.S. 479, 492, 85 S.Ct. 1678,
14 L.Ed.2d 510 (1965):

"[T]he Ninth Amendment shows a be-
lief of the Constitution's authors that
fun.damental rights exist that are not
expressly enumerated in the first eight
amendments and intent that the list of
rights included there not be deemed ex-
haustive." * * *

"The Ninth Amendment simply shows
the intent of the Constitution's au-
thors that other fundamental personal
rights should not be denied such pro-
tection or disparaged in any other way
simply because they are not specifici-
cally listed in the first eight constitu-
tional amendments." (Emphasis add-
ed.) a
Relative sanctuaries for such "funda-

mental" interests have been established

fundamental, judges are not left at large
to decide cases in light of their personal
nnd private notions. Rather, they must
look to the 'traditions and collectivelyl
conscience of our people' to determine
whet her a prin'i;ole is 'so rooted [there l
* * * as to he ranked as fundamental'.
nyder v. [Cotnmonwelth oflI Mtassn'hu-

setts, 291 U.S. 97, 105 [54 S.Ct. 330, 78
L.E 1. (741. The inquiry is whether a right
involved 'is of such a character that it
cannot be denied without violating those
"fundamental principles of liberty and jus-
tiee which lie at the base of nll our civil
and politienl institutions." * *""' Pow.
ell v. Alabama, 287 U., 45, 67 [53 8.Ct.
Grp, 77 1,.Ed. ,8l."

MM -77 ITRM"
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for the family,'0 the marital couple,"
and the individual.A?

Freedom to choose in the matter of
abortions has been accorded the status
of a "fundamental" right in every case
coming to the attention of this Court
where the question has been raised. Bab-
bitz v. McCann, 312 F.Supp. 725 (E.D
Wis.1970); People y. Belous, 80 Cal.
Rptr. 354, 458 P.2d 194 (Cal.1969);
State v. Munson, (South Dakota Circuit
Court, Pennington County, April 6,
1970). Accord,. United States v. Vuitch,
305 F.Supp. 1032 (D.D.C.1969). The
California Supreme Court in Belous stat-
ed:

"The fundamental right of the woman
to choose whether to 'bear children fol-
lows from the Supreme Court's and
this court's repeated acknowledgment
of a 'right of privacy' or 'liberty' in
matters related to marriage, family,
and sex." 80 Cal.Rptr. at 359, 458
P.2d at 199.

The District Court in Vuitch wrote:

"There has been * * * an increas-
ing indication in the decisions of the
Supreme Court of the United States
that as a secular matter a woman's lib-
erty and right of privacy extends to

10. Pierre v. Nori'ty of Sisters, U.N l S.
510, 45 S.Ct. 571, 99 L.E,1. 1070 (1925)
Meyer v. Nebraska, 202 1'.. 390, 43 S.Ct.
025, 7 L.Ed. 1042 (1923): and Prinec
v. Commonwealth of Massachusetts. 321
U.S. 158, 04 S.Ct. 438, 88 L.Ed. 645
(1914).'

11.Loving v. Counonwealth of Virginia.
388 U.S. 1, 87 S.Ct. 1!417, 18 L.Ed1.2d 101(

(1917) ; Griswold v. Connetict. 351 .
U.S. 479, C .('t. 1078, 14 L.Ed.2d 510
(19(15) a;and luelannn v. Batehelor 308
l".Supp. 72) (N.1).Tex.1970).

12. Skinner v. Oklahoma. 310 U.S. 535. 62
S.Ct. 1110. 8; L.Ed. 1055 (1942) ; and
Stanley v. Georgia, 394 U.S. 557, 89 S.Ct.
1243, 22 L.Ed.2d 542 (1009).

13. Religion, Morality, and Abortion A
Constitutional Appraisal, 2 Loyola Univ.
L.Rev. 1, 8 (1909). Mr. Justice Clark
goes on to write, " * abortion falls
within that sensitive area of privacy-
the marital relation. One of the huidc
values 9f this privncy is birth control, an

family, marriage and sex matters and
may well include the right to remove
an unwanted child at least in early
stages of pregnancy." 305 F.Supp. at
1035.
Writing about Griswold v. Connecticut,

supra, and the decisions leading up to
it, former Associate Justice Tom C. Clark
observed:

"The result of these decisions is the ev-
olution of the concept that there is a
certain zone of individual privacy
which is protected by the Constitution.

. Unless the State ha. a compelling sub-
ordinating interest that outweighs the
individual rights of human beings, it
may not interfere with a person's mar-
riage, home, children and day-to-day
living habits. This is one of the most
fundamental concepts that the Found-
ing Fathers had in mind when they
drafted the Constitution." 13

[6] Since the Texas Abortion Laws
infringe upon plaintiffs' fundamental
right to choose whether to have children,
the burden is on the defendant to demon-
strate to the satisfaction of the Court
that such infringement is necessary to
support a compelling state interest."
The defendant has failed to meet this
burden.

evi,1eneed by the (risarold decision. Cris-
wol's a't wns to prevent formation
of the fetus. This, t he Court founm. was
eonstitutionallly proteted. If an, in'livi'.
miaI may Prevent ontraej'tion, why ran
he not nullify that 'conception wm4'n I're-
vention has failed ?" Jl. at 9.

14. "In a long series of eases this Court has
held that where fundamental personal lib-
erties are involved. they may not le
abridged by the States simply on a show-
ing thmat a regulatory statute has some r
tional relationship to the effectuation of
a proper state purpose. 'Where there is
a significant eneronehment mnj'u prsonal
liberty, the State may prevail only mmpwn
showing a subordinating interest which is
compelling.' Itates t'. [('ity ofl Little Rock,
301 U.S. 516, 524 [0 S.Ct. 412. 4A.Ed.2h
4801." Griswold v. Conneetient. 381 U.S.
479, 497, 85 S.Ct. 1978, 14 L.E'l.2d 510
(1905) (concurring opinion of Mr. Jus-
tice Goldberg). Nec also Kramer V. Un-
1ion Free School district, 395 U.S. (121.
89 .Ct. 1886, 23 I..El.24 583 (1009).

u.
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To be sure, the defendant has present-

ed the Court with several compelling jus-
tifications for state presence in the area
of abort ions. These include the legiti-
mate interests of the state in seeing to
it that abortions are performed by com-
petent persons and in adequate surround-
ings. Concern over abortion of the
"quickened" futile may well rank as an
other such interest. The difficulty with
the Texas Abortion Laws is that,'even if
they promote these interests," they far
outstrip these justifications in their im-
pact by prohibiting all abortions except
those performed "for the purpose of sav-
ing the life of the mother." 4

[7-9] It is axiomatic that the fact
that a statutory scheme serves permissi-
ble or even compelling state interests will
not save it from the consequences of un-
constitutional overbreadth. E. p.. Thorn-
hill v. Alabama, 310 U.S. 88, 60 S.Ct. 736,
84 L.Ed. 1093 (1940); Buchanan v..
Batchelor, 308 F.Supp. 729 (N.D.Tex.
1970). While the Ninth Amendment
right to choose to have an abortion is not
unqualified or unfettered, a statute de-
signed to regulate the circumstances of
abortions must restrict its scope to com-
pelling state interests. There is uncon-
stitutional overbreadth in the: Texas
Abortion Laws because the Texas Legis-
lature (lid not limit the scope-of the stat-
utes to such interests. On the contrary,
the Texas statutes, in their monolithic
interdiction, sweep far beyond any areas
of compelling state interest.

[10J Not only are the Texas Abortion
Laws unconstitutionally overbroad, they
are also unconstitutionally vague. The
Supreme Court has declared that "a stat-
ute which either forbids or requires the
doing of an act in terms so vague that
men of common intelligence must neces-
sarily guess at. its meaning and differ as
to its application violates the first essen-
1lal of due process of lilw." Connally v.

I t. It ti t e l,'r whether cle T'I'.ueen laews
lr'we'eit1y serwe the lnterestw nserted by
the ef"ennt. For instance, the Court
gat ler. from n reding of clepe cellnged
statues that they iresently would permit

ane elwrtiu "for the purj'owu of saving the

GeneralC onstruct.ion Co., 269 U.S. 385,
391, 46 S.Ct. 126, 70 L.Ed. 322 (192;).
"No one may be required at peril of life,
liberty or property to speculate as to the
meaning of penal statutes. All are enti-
tIed to be informed as to what the State
commands or forbids." Lanzetta v. New
Jersey, 306 U.S. 451, 453, 59 S.Ct. 618,
83 L,'d, 888 (1939), See flRn Giaccio v.
Pennsylvania, 382 U.S. 399, 402-403, 86
S.Ct. 518, 15 L.Ed.2d'447 (1966). Un-
der this standard the Texas statutes fail
the vagueness test.

The Texas Abortion Laws fail to pro-
vide Dr. Ilallford and physicians of his
class with proper notice of what acts in
their daily practice and consultation will
subject them to criminal liability. Arti-
cle 1196 provides:

"Nothing in this chapter applies to an
abortion procured or attempted by
medical advice for the purpose of sav-
ing the life of the mother.

It is apparent that there are grave and
manifold uncertainties in the application
of Article 1196. How likely must death
be? Must death be certain if the abor-
tion is not.performed? Is it enough that
the womancould not undergo birth with-
out an ascertainably higher possibility of
death than would normally be the case?
What if the woman threatened suicide if
the abortion was not performed? How
imminent must death be if the abortion
is not performed?? Is it sufficient if
having the child will shorten the life of
the woman by a number of years? These
questions simply cannot be answered.

The grave uncertainties in the applica-
tion of Article 1196 and the consequent
uncertainty concerning criminal liability
under the related abortion statutes are
more than sufficient to render the Texas
Abortion Laws unconstitutionally vague
in violation of the Due Process Clause
of the Fourteenth Amendment.

WIfe of11es' ued moher" e 1w, grferme.'d vny.
.trherer ati slulte pnshIly by woe other

tMan a ihysiciuIe.

16. Article 1190.

om 117771 " WR" "w MOM IT , 17 MIT
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I.

We come finally to a consideration of
the appropriateness of plaintiffs' request
for injunctive relief. Plaintiffs have
suggested in oral argument that, should
the Court declare the Texas Abortion
Laws unconstitutional, that decision
would of itself warrant the issuance of
an injunction against state enforcement.
of the statutes. However, the Court is
of the opinion that it must abstain from
granting the injunction.

Clearly, the question whether to ab-
stain concerning an injunction against
the enforcement of state criminal laws
is divorced from concerns of abstention
in rendering a declaratory . judgment.
Quoting from Zwickler v. Koota,

."(A] request for a declaratory judg-
ment that a state statute is overbroad
on its face must be considered inde-
pendently of any request for injunctive
relief against enforcement of that stat-
ute. We hold that a federal district*
court has the duty to decide the ap-
propriateness and merits of the de-
claratory request irrespective of its
conclusion as to the propriety of the is-
suance of the injunction." 389 U.S. at

X254, 88 S.Ct. at 399.

[11] The strong reluctance of federal
courts to interfere with the process of*
state criminal procedure was reflected
in Dombrowski v. Pfister, 380 U.S. 479,
484-485, 85 SCt. 1116, 1120-21, 14 L.Ed.
2d 22 (1965):

"[T]he Court has recognized that fed-
eral interference with a State's good-
faith administration of. its criminal
laws is peculiarly inconsistent with our
federal framework. It is generally to
be assumed that state courts and pros-
ecutors will observe constitutional
limitations as expounded by this Court,
and that the mere possibility of erro-
neous initial application of constitu-
tional standards will usually not:

17. 1 ''llhe door i not ogNin to sll who wonhl
i.-d t hr vaility of state tatuteK or eon-
duet a feileranly Nnprvir4l jlre-triad of
it state pro eration by the simple expe-

0
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amount to the irreparable injury nee.
essary to justify a disruption of order.
ly state proceedings."

This federal policy of non-interference
with state criminal prosecutions must be
followed except in cases where "statutes
are justifiably attacked on their face as
abridging free expression," or where
statutes are justifiably attacked "as ap.
plied for the purpose of discouraging
protected activities." Dombrowski v.
Pfister, 380 U.S. at 489-490, 85 S.Ct. at
1122.

[12) Neither of the above prerequi-
sites can be found here. While plaintiffs'
first substantive argument rests on no-
tions of privacy which are to a degree
common to the First and Ninth Amend-
ments, we .do not believe that plaintiffs
can seriously argue that the Texas Abor.
tion Laws are vulnerable "on their face
as abridging free expression." 17 Fur-
ther, deliberate application of the stat-
utes "for the purpose of. discouraging
protected activities" has not been al-
leged. We therefore conclude that we
must abstrain from issuing an injunc-
tion against enforcement of the Texas
Abortion Laws.

CONCLUSION

In the absence of any contested issues
of fact, we hold that the motions for sum-
mary judgment of the plaintiff Roe and
plaintiff-intervenor Hallford should be
granted as to their request for declara-
tory judgment. In granting declaratory
relief, we find the Texas Abortion Laws
unconstitutional for vagueness and over-
breadth, though for the reasons herein
stated we decline to issue an injunction.
We need not here delineate the factors
which could qualify the right of a moth-
er to have an abortion. It is sufficient
to state that legislation concerning abor-
tion must address itself to more than a
bare negation of that right.

dient of nlleging that the prosecution sofme-
how affertm First Amendment rights."
Porter v. Kinery. 309 )F.Supp.193. 995
(N.).f(n.1970).
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JUDGMENT
This action came on for hearing on mo-

tions for summary judgment before a
thre!-iudge court composed of Irving I,.
Goldberg. Circuit Judge, Sarah T.
Hughes and W. M. Taylor, Jr., District
Judges. The defendant in both cases is
Henry Wade. District Attorney of Dal-
Ia County, Texas. In one action plain-
tiffs are John and Mary Doe, husband
and wife, and in the other Jane Roe and
hJora t'11ainher 1 in lford, M.., inter.

Thie cctn.') )h1aicna b1e'e'in hanrd tin the
11inta, h l' 4,1ii 1m it, i1i 141 i'eiin blle'iiilt1Ion of

af('IalcaIt,,, lrIef'a i and argumnt'nts of (oun-
sel, finds a fOllows:

bindin s of brF et
(1) Plaintiff .1 one Roe, plaintiff.in-

tervenor James 1tubert litllford, M.D.,
and the members of their respective
classes have standing to bring this law-
suit.

(2) Plaintiffs John and Mary Doe
failed to allege facts sufficient to create
a present controversy and therefore do
not have standing.

(3) Articles 1191, 1192, 1193, 1194
and 1196 of the Texas Penal Code, here-
inafter referred to.as the Texas Abortion
Laws, are so written as to deprive single
women and married persons of the op-
portunity to choose whether to have chil-
dren.

(4) The Texas Abortion Laws are so
vaguely worded as to produce grave and'
manifold uncertainties concerning the
circumstances which would produce crim-
inal liability.

(4) The Texas Abortion Laws infringe
upon this rights

(5) The defendant has not demon-
strated that the infringement of plain-
tiffs' Ninth Amendment ,rights by the
Texas Abortion Laws is necessary to
support a compelling stateinterest.

(6) The Texas Abortion Laws are con-
sequently void on their face because they
are unconstitutionally overbroad.

(7) The Texas Abortion laws are void
1)11 I l'tI, r sie ' hlute l Im Iib y iir.E' Vtt i14' in
v'Iiei n I Ioa of the 11 1i i 'rI'orurt ('n1111e1 of
lha' e yaurl'' 'et .I1 A 1'ielnai't&

K t A ent en I Iteu,, Iou an-trnIt. ialtat.Ir ((p'
req lioul. for a InJ j an ItauagtIist the n-

forcenen I.of the '''xas Abortion Laws, 1A
warranted.

It is therefore ordered, adjudged and
decreed that: (1) the complaint of John
and Mary Doe he dismissed; (2) the
Texas Abortion Laws are declared void
on their face for unconstitutional over-
breadth and for vagueness; (3) plain-
tiffs' application for injunction be dis-
missed.

Conclusions of Law
(1) This case is a proper one for a

three-judge court.
(2) Abstention, concerning plaintiffs'

request for a declaratory judgment, is,
unwarranted.

(3) The fundamental right of single
women and married persons to choose
whether to have children is protected by
the Ninth Amendment, through the Four-
teenth Amendment.
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Doe v. Bolton, 319 F. Supp. 1048 (N.D. Ga. 1970) argued before the U.S.
Supreme Court December 13, 1971 reargued October 11, 1972.

Mary DOE et al.,

V.

Arthur K. BOLTON, as Attorney General
of the State of Georgia, Lewis R. Sla-tor as District Attorney of Fulton
County, Georgia and Herbert T. Jen.
kins, as Chief of Police of the City ofAtlanta.

Civ. A. No. 13676.

United States District Court,
N. D. Georgia,

Atlanta Division.
July 31, 1970.

Supplemental Opinion Oct. 14, 1970.

Class action attacking validity ofstate abortion statute. A Three-Judge
District Court held that claims by physi-
cians and nurses that because of state
abortion statute they were not free to
perform or counsel obtaining of abor-
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tions and were therefore unc

tionally restricted in practice o
professions did not present jus
controversy and that statute was
to extent it. limited cases in whic
tion could he performed.

Order accordingly.

1. Federal ('ivii Procedure C=9
State Attorney General who

quired to represent state in leg
ceedings or to give opinion on a
statute when requested by Govern
who was head of department whi
vested with jurisdiction in all mat
law relatiriir to governmental
ments, hoardis and agencies was
defendant in cuiss action attackin
abortion statute. 28 U.S.C.A.
2201, 2202; 42 U.S.C.A. 1983
Ga. 2G-1201 et seq., 40-1602, 40
Const.Ga. art. 6. 10, par. 2.

2. Declaratory .Judgment C=292
Physicians. nurses, ministe

social workers who claimed that
of state statute they were notf
perform or counsel obtaining of
tions and were therefore unco
tionally restricted in practice o
professions had standing to bring
seeking declaratory judgment as
lility and injunct ion against c
ment of statute. 28 U.S.C.A.
2201, 2202; 12 l .S.C.A. 1983;
Ga. 2G-1201M t. seq.
3. Declaratory Judgment C=274

For federal courts to have ju
tion in declaratory judgment proc
attacking validity of state statute
must be actual controversy in whi
stitutionality of statute is draw
question in truly adversary contei
S.C.A.Const. art. 3, 2.

4. Declaratory Judgment C=121
Where plaintiff's request for

peutic abortion had been denied b
pital committee on ground that he
ation did not come within terms o
abortion statute, there was actual
ference with claimed constitutional
by decision of body which stats

CRS-116
onstitu- vested with power to grant or deny legal
f their abortions and plaintiff's declaratory
ticiable judgment action attacking statute
invalid presented justiciable controversy. 28

h abor- U.S.C.A. 1343, 2201, 2202; 42 U.S.C.
A. 1983; Code Ga. 26-1201, 26-
1202, 2G-1202(a) (1-3), (b),

5, Declaratory Judgment 00123
Claims by physicians and nurses

that because of state abortion statutewas re- they were not free to perform or counsel
,a lpro- obtaining of abortions and were there-
bortion. .
idr and fore unconstitutionally restricted in

ch was practice of their professions did not

ters of present justiciable controversy. 28 U.S.
C.A. 1343, 2201, 2202; 42 U.S.C.A.
1983; - Code Ga. 26-1201, 26-1202,

proper
proptaer 26-1202(a) (1-3), (b).
g, state
S1343, 0. Courts c=489(1)

Code There is no requirerment that liti-
)4614;* gant in federal court exhaust state judi-

cial remedies, where he. is asserting
claim in proceeding other than habeas
corpus involving subject over which fed-

rs andceral and state courts have concurrent ju-
bccause risdiction.
free to
f abor- 7. Abortion 0=1
nstitu- State may not unduly limit reasons

f their for which woman may obtain abortion

action but may legitimately require that deci-

to va- sion to terminate her pregnancy be one
nforce- reached only on consideration of more

1343, factors than desires of woman and her
Code ability to find willing physician. U.S.

C.A.Const. Amends. 9, 14; Code. Ga.
26-1201 et seq.

irisdic- 8. Constitutional Law 0=82
ceding Concept of personal liberty embod-
there ies right to privacy which apparently

ch con- is also broad enough to include decision
n into to abort pregnancy. U.S.C.A.Const.
xt. U. Amend. 9.

9. Abortion cal
Once embryo has formed, decision

thera- to abort its development cannot be con-
y hos- sidered purely private one affecting only
r situ- man and woman and state may assert le-
f state gitimate area of control short of inva-
inter- sion of personal right of initial decision.
right U.S.C.A.Const. Amends. 9, 14; Code Ga.

e had 26-1201 et seq.
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10. Constitutional Law C 250 15. Federal Civil Procedure C=331

Mere fact that physicians and psy- In absence of showing that preg.
chiatrists are more accessible to rich nant woman who had been denied abor-
people than to poor people, making abor- tion at one hospital because of state
tions more available to wealthy than to statute could not adequately represent
indigent, is not in itself a violation tangential interest of another pregnant
of equal protection. U.S.C.A.Const. woman who had been denied abortion at
Amend. 14; Code Ga. 26-1201 et seq.. another hospital, motion by latter worn.

11. Abortion 0=1 an to intervene in class action attacking
Reasons for abortion may not be state abortion statute would be denied.

prescribed but quality of decision as well 16. Abortion C=1

as manner of its execution are properly' Where court declared state abortion
within realm of state control. U.S.C.A. statute invalid to extent it limited rea.
Const. Amends. 9, 14; Code Ga. 26- sons for granting of abortion but upheld
1201 et seq. requirement of approval by hospital

committee before abortion' is performed,
any action of committee in adoptingDeclaratory Judgment C=22 same reasons for permitting abortion asState abortion statute to extent it 'had been declared invalid was itself in.limited cases in which physician could .valid.

legally perform abortion to cases where
continuation of pregnancy would endan-
ger life of woman, fetus would very like-
ly be born with irremediable mental or
physical defect or pregnancy resulted
from forcible or statutory rape in which
case woman must give written statement
under oath as to time and place of rape
and name of rapist, if known with copy
of statement going' to law enforcement
officials and to extent it provided for
declaratory judgment action as to validi-
ty of abortion to be performed was un-
constitutional. U.S.C.A.Const. Amends.
9, 14; Code Ga. 26-1202(a) (1-3), (b)
(3, 6), (c).

13. Courts C=508(7)
Although federal court found that

state abortion statute was unconstitu-
tional in certain respects, injunction
against state prosecutions which had not
been instituted would be denied. 28 U.
S.C.A. 1343, 2201, 2202; 42 U.S.C.A..

1983; Code Ga. 26-1201 et seq.

Supplemental Opinion

14. Federal Civil Procedure 0331
Where hospital which had previous-

ly denied application for abortion recon-
sidered and granted application, motion
by party seeking abortion to intervene
in class action attacking state abortion
statute would be denied.

Margie Pitts Hames, Tobiane
Schwartz,' Elizabeth Rindskopf, Bettye
Kehrer, Atlanta, Ga., for plaintiffs.

Arthur K. Bolton, Atty. Gen., Tony H.
Hight, Asst. Dist. Atty., Atlanta, Ga.,
for Slaton.

Ralph H. Witt, Atlanta, Ga., for Jen-
kins.

Ferdinand Buckley, Atlanta, Ga., for
unborn child of Mary Doe.

Before MORGAN, Circuit Judge, and
SMITH and- HENDERSON, District
Judges.

PER CURIAM.

This is an action for declaratory and
injunctive relief brought pursuant to 28
U.S.C.A. 2201 and 2202, and 42 U.S.C.
A. 1983 and 28 U.S.C.A. 1343. It is
a- class action attacking Ga. Code Ann.
26-1201 et seq. (1969) Georgia's "Abor-
tion Act."

Plaintiffs claim to represent four
sub-classes: pregnant women, single or
married, wishing legal abortions; li-
censed physicians who wish to perform
or counsel performance of legal abor-
tions; registered nurses who desire to
participate in performing or counsel
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pe4r14'rmanee of l4-gal abo4r ion; a114

mtinist4'r' ;a114 social work who wish

It' b4 11fr 4'4' I.) alvis e :I bt rt1 4o1 1  e411i'l-

l'la l i f fs 'ek 111 order decaiiing
(G'oria's Abortiou Slat tile unoin stitu-
ti4na1l ilumti j4oiliilig 5its nforcm'4ientoil
various ground:

(1) the ,Statute is uincnstit Illionaly
vague and indefinite' 411 its face enetits

Applied, failing to provide sufficient.
warning of the conduct proscribed, in vi--

olation of the l)ue Process Clause of the
Fourteenth -Amendment to the United
States Constitution;

(2) Georgia's Abortion Statute uncon-
stitutionally aliridges a woman's right to
decide to terminate an unwanted preg-
nancy, in restricting that fundanu'ntal
liberty without an overriding compelling
state interest;

(;) the Statute unconstitutionally re-
stiirts the right of the physicians, nurs*-
4', ministers and social workers to prjue-
iti' 1 th'ir frofessions;

(.1 )('oria's Abortion Statute pro--
duices discrinmilmation against poor 111d1
n4)n-white women n violation of the
hiail Protection Clause of the lour-
teenth Amendment to the United States
Constitution.

PENDING MOTIONS

Arthur K. Bolton, sued in his official
capacity as Attorney General of Georgia
has moved for an order dismissing the
claim against him on the ground that no
relief could be granted against him since
he is not charged generally with the en-
fnrvement. application or administration
of the Georgia criminal statutes.

[1; As plaintiffs observe, Article VI,
X, Par. 11 of the Georgia Constitution,

Ga. Code Ann. 2-4502 (1933) requires
the Attorney General to represent the
State in any civil or criminal case when
required by the Governor. Further-
more, he may be required to give the

I. ThI. oeurt iNt also nwaire thltt lh Ator-
ey General regularly interr4 i :ante'

criminal laws and deciions in published

( nv'rr' :visoiry opiolnllts on thi- b:ior-
ti n : :laII llt'. (;t. (Glie1- A ill. 40 16
( 1 ! :; a1. ' F'ina lly, I lhe A l be-ney G ( en'r :

is h',Idt 1f 1. ite '1 i 'I arl uI It . of Ia ,
wit' ir is vest'1 wit Ih in rif ly':1 ant1 ju-
Iri.-I iir ion in ll 1177:11'1 l l, o law 11r:1 llyn
to giiver7nmelntaI de lar 1(ll.:{~, board

and agncits. (;a. ('ode Ann. 40 1614
( 1.)1) . The Aloti'ney (;etral has :uf-
fie-nt rconne'tion with ('Ifrceenlt (of

the statuIt's attacked to justify relt.a1I17g
liim as a party.' See A rneson v. Denny,
25 1".2d 993 (W.1).Wash.192X); Jack-
son v. Colorado, 294 1.Supp. 1065, 1(172

-).Colo.1968) ; .Janes v. 'Almond, 170
}".S p . :31, 341"-342 (1;.I .Va.1959",);

Ii t('rl'itiol.al IoligShol'em('n's & \'are-
housemeni s Uion v. A'kerman, 82 F.
Snit,. 65, 124 (1) .1aw.1948), rev'd on
other grounds 187 F.2d 860 (0th Cir.
1951); Bevins v. Piindable, 30 F.Supp.
708, 710 ( 1.).1ll.1;941 ). Accordingly,
that motion is denied.

he Attorney G(;7ner1l has also object.-
(d to internrog:holies which plaintiffs
served ftri a liver by a witness, hoger
Itucola, M..). In View o.1f the disposition
of this case made below, no ruling on
this motion is iiet'c'tssar.

The notion of Ferdinand Buckley, Es-
(uire, for reconsideration of the revoca-
tion of his appointment as guardian ad
litem will be dealt with in connection
with the discussion under MERITS be-
low.

The motion of the National Legal Pro-
gram on Health Problems of the Poor to
submit a brief as (micus curiaC is
granted.

The defendant Lewis I. Slaton, Dis-
trict Attorney of Fulton County, filed
moti n)1 seeking orders reqluiring disclo-
sure of plaintiff's identity, granting a
continuance for discovery for a reason-
ahl' time thereafter, and requiring
I laintiff to submit. to a physical and
mental examination. In view of the rea-
sons for which it is held that the com-
plaint of this plaintiff presented a juati-

OrtiniOnH *n4 tirulairtt to iStutt judges antd
ltw 4'if.Irc'm nt'lil EffiecIr.
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ciable controversy, these motions are di-
rected toward obtaining information
which is not relevant to the case. Ac-
cordingly, they are denied.

JURISDICTION

A. Substantial Constitutional Question.

A three-judge court was convened
pursuant to 28 U.S.C.A. 2281 and
2284. Such action is proper where
plaintiffs attack the constitutionality of
a state statute, raising a substantial
constitutional question, and seek equita-
ble relief against its enforcement. Idle-
wild Bon Voyage Liquor Corp. v. Ep-
stein, 370 U.S. 713, 715, 82 S.Ct. 1294, 8
L.Ed.2d 794 (1962).

Plaintiffs here attack the constitution-
ality of Ga. Code Ann. 26-1201 et seq.
(1969) on the grounds that it infringes
rights protected by various Amendments
to the United States Constitution. They
seek an injunction against enforcement.
In light of recent cases on the subject of
the Constitutional right to an abortion,
this Constitutional question appears sub-
stantial. Sec Roe v. Wade, 314 F.Supp.
1217 (N.D.Tex., June 17, 1970) ; Doe v.
Randall, 314 F.Supp. 32 (D.Minn., May
19, 1970); Doe v. Scott, 310 F.Supp.
688 (N.D.Ill., March 27, 1970); Bab-
bitz v. McCann, 310 F.Supp. 293 (E.D.
Wis.1970); United States v. Vuitch.
305 F.Supp. 1032 (D.D.C.1969), app.
docketed, No. 1155 (February 5, 1970);
California v. Belous, 71 Cal.2d 954, 80
Cal.Rptr. 354, 458 P.2d 194 (1969), cert.
den. 397 U.S. 915, 90 S.Ct. 920, 25 L.
Ed.2d 96 (1970).

B. Justiciability.

Standing
By motion to dismiss, Lewis R. Slaton,

District Attorney of Fulton County, con-
tends that all plaintiffs other than Mary
Doe lack standing to maintain this ac-
tion. The basis for the claims of these
plaintiffs is that because they are not
free to perform or counsel the obtaining
of abortions, they are unconstitutionally
restricted in the practice of their profes-
sions.

There are certainly instances in which
any of these plaintiffs would have stand-
ing to claim a constitutional right to
practice his profession, and infringe.
ment thereof. For instance, few would
dispute that a social worker being prose-
cuted for conspiracy because he (or she)
counselled obtaining an abortion,.tnd re-
ferred the client to a physician for the
abortion, would have standing to seek a
declaratory judgment of his (or her) as-
serted constitutional right and infringe.
ment thereof. See Griswold v. Connecti-
cut, 381 U.S. 479, 85 S.Ct. 1678, 14 L.
Ed.2d 510 (1965).

But absent prosecution or indictment,
that these plaintiffs do have standing is
more difficult to see. Whether their
claim is otherwise justiciable is irrele-
vant. Flast v. Cohen, 392 U.S. 83, 100
n. 21, 99 S.Ct. 1942, 20 L.Ed.2d 947
(1968). The sole issue is whether there
is a logical link between the status they
assert (physician, nurse) and the claim
they seek adjudicated, or between their
status and both the type of enactment
attacked and the nature of the constitu-
tional infringement alleged. 392 U.S. at
102, 88 S.Ct. 1942.

[2] Under either test, all the plain-
tiffs have standing. As physicians,
nurses, ministers or social workers they
attack a criminal statute potentially ap-
plicable to them, on the grounds that it
unconstitutionally restricts their right
to practice. Accordingly, the motion to
dismiss for lack of standing is denied.

Collision of Interests

[3] Article III of the United States
Constitution limits the jurisdiction of
the federal courts to cases and contro-
versies. And it is well established that
in actions for declaratory judgments, a
District Court may not render an advi-
sory opinion on the constitutionality of a
state statute. Rather there must be
"exigent adversity," an actual controver-
sy in which the constitutionality of the
statute is drawn into question in' a truly
adversary context. See Golden v. Zwick-
ler, 394 U.S. 103, 108, 89 S.Ct. 956, 22

V*

0

molro"W"1 1 IMP



CRS-120

L.Ed.2d 113 (1969); Poe v. Ullman, 367
U.S. 497, 81 S.Ct. 1752, 6 L.Ed.2d 989
1I1): United Public Workers of

America v. Mitchell, 330 U.S. 75, 89, 67
S.Ct. 556. 91 L.Ed. 754 (1947).

Most akin to the instant case is Poe v.
Ullman, 367 U.S. 497, 81 S.Ct. 1752, 6
L.Ed.2d 989 (1961). There, a married
couple. a married woman and their phy-
sician sought a declaratory judgment
that Connecticut's statutes prohibiting
the use of contraceptive devices and the
giving of medical advice in the use of
such devices violated plaintiffs' Four-
teenth Amendment rights, depriving
them of life and liberty without due
process of law. None of the plaintiffs
had been indicted or prosecuted under
the statutes. There had been only one
recorded prosecution for violation of the
statutes in the seventy-five years since
their enactment, and that single instance
occurred twenty years before the declar-
atory judgment action was brought.
The Supreme Court suggested that the
lack of a pending prosecution or immedi-
ate threat of such prosecution against
the particular plaintiffs made the claims
non-justiciable, citing United Public
Workers of America v. Mitchell, 330 U.
S. 75, 67 S.Ct. 556, 91 L.Ed. 754 (1947).
Poe v. Ullman, 367 U.S. at 501, 81 S.Ct.
1752. But the Justices went on to find
that the lack of recorded prosecutions,
the unchallenged, open, ubiquitous public
sales of contraceptive devices showed a
deeply embedded State policy against en-
forcement, amounting to a tacit agree-
ment not to prosecute violators of the
statutes. The majority therefore held:

"It is clear that the mere existence of
a state penal statute would constitute
insufficient grounds to support a fed-
eral court's adjudication of its consti-
tutionality in proceedings brought
against the State's prosecuting offi-
cials if real threat of enforcement is
wanting." 367 U.S. at 507, 81 S.Ct.
at 1758.
However, these three cases seem

precedent for the proposition that in the
absence of a pending or threatened in-
dictrent or prosecution of the particular

plaintiffs bringing a declaratory judg-
ment action, a federal court cannot con-
sider the constitutionality of the chal-
lenged criminal statute.

However in 1968, the Supreme Court
decided Epperson v. Arkansas, 393 U.S.
97, 89 S.Ct. 266, 21 L.Ed.2d 228 (1968),
in which a public school teacher argued
that the Arkansas. statute prohibiting
the teaching of evolution was unconsti-
tutional. There was no pending or
threatened indictment or prosecution
against the- teacher. There was no
record of 'any prosecutions under the
challenged statute. The teacher's dilem-
ma was solely that (1) the new biology
textbooks she was supposed to use in the
approaching term contained a chapter on
evolution, and (2) her action for a de-
claratory judgment in state court, grant-
ed on the trial level, had been reversed
by the Arkansas Supreme Court. The
United States Supreme Court majority
reached the merits and reversed the de-
cision of the Arkansas Supreme Court in
an opinion which summarily brushed
aside the question of justiciability. 393
U.S. at 101-102, 89 S.Ct. 266. Appar-
ently, then, the majority felt that the
appeal . presented a "substantial con-
troversy * * * of sufficient imme-
diacy and reality." Golden v. Zwickler,
394 U.S. 103, 108, 89 S.Ct. 956, 959-960
(1969).

In the instant case, the plaintiff Mary
Doe alleges that having properly applied
to the Abortion Committee of Grady Me-
morial Hospital for a legal therapeutic
abortion allowed by Ga. Code Ann.
26-1202 (1969), she was denied an abor-
tion solely on the grounds that her
present situation did not come within
the terms of Ga. Code Ann. 26-
1202(a) (1) (1969).

Georgia's Abortion Act 'defines a
criminal abortion as the act performed
by a person who administers a substance
or uses an instrument or other means
with intent to produce a miscarriage or
abortion. Ga. Code Ann. 26-1201
(1969). However, Ga. Code Ann. 26-
1202(a) establishes three circumstances

Ji:
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under which an abortion shall not be
considered a criminal abortion. And Ga.
Code Ann. 26-1202(b) (1969) pre-

scribes procedure which must' be fol-
lowed if an abortion is to be authorized
by or performed under:1202(a).

Ga. Code Ann. 26-1202(b) (1969)
provides in relevant part:

"No abortion is authorized or shall be
performe(l under, this section unless
each of the following conditions, is

et:
* * * * * *

(5) The performance of the abortion
has been approved in advance by a
committee of the medical staff of, the
hospital in which the operation is to
be performed. This committee must
he one established and maintained, in
accordance with the standards promul-
gated by the Joint Commission on the
Accreditation of Hospitals, and its ap-
proval must be by a majority vote of a
membership of not less than three
members of the hospital's staff ; the.
physician proposing to perform, the
operation may not be counted as a
member of the committee for this pur-
pose.'

[4, 5] Thus, the denial of plaintiff's
application for an abortion, on the
grounds alleged, was not the decision of
a private physician declining to render
professional services, occasioned by the
mere existence of Georgia's Abortion
Act. The statute confers upon the hos-
pital committee power to grant or deny
abortions. A decision denying an appli-
cation for abortion on the ground that
the woman's situation does not fall with-
in one of the three enumerated excep-
tions is an exercise of that power, which
allegedly violated plaintiff's constitu-
tional rights. To this extent then, this
statute has been invoked against the
plaintiff Mary Doe, causing an alleged
constitutional deprivation. Here, there
has been actual interference with a
claimed constitutional right by the deci-
sion of a body which the State has vest-
ed with power to grant or deny legal
abortions. These circumstances put

0

plaintiff and the defendants on opposite
sides of a very real and livelycontrover.
sy, amenable to judicial resolution.

Accordingly, it appears that Mary
Doe's complaint, in this context, pre-
sents a justiciable controversy. Since
the claims of the other plaintiffs do not
stand in such a posture, the Attorney
General's motion to dismiss must be
granted to that extent.

C. Exhaustion.

[6] There is no merit to the defend-
ant Slaton's motion to dismiss for fail.
ure to exhaust state remedies. It does
not appear that there are any adminis-
trative remedies for the denial by a hos-
pital committee of an. application for an
abortion. And however desirable such a
requirement might be for orderly judi-
cial administration, there is no require-
ment that a litigant in federal court ex-
haust state judicial remedies, where he
is asserting a claim in proceedings other
than habeas corpus involving a subject
over which the federal and state courts
have concurrent jurisdiction. As will
appear below, the instant case does not
involve granting injunctive relief.

THE MERITS

[7] Plaintiff asserts that certain
cases leading up to and following Gris-
wold v. Connecticut, 381 U.S. 479, 85 S.
Ct. 1678, 14 L.Ed.2d 510 (1965) estab-
lish a Constitutional right to privacy
broad enough to encompass the right of
a woman to terminate an unwanted
pregnancy in its early stages, by obtain-
ing an abortion. See Stanley v. Georgia,
394 U.S. 557, 89 S.Ct. 1243, 22 L.Ed.2d
542 (1969); Loving v. Virginia, 388 U.
S. 1, 87 S.Ct. 1817, 18 L.Ed.2d 1010
(1967); Skinner v. Oklahoma, 316 U.S.
535, 62 S.Ct. 1110, 86 L.Ed. 1655 (1942);
Olmstead v. United States, 277 U.S. 438,
478, 48 S.Ct. 564, 72 L.Ed. 944 (1928)
(dissenting opinion of Mr. Justice Bran-
deis); Pierce v. Society of Sisters, 268
U.S. 510, 45 S.Ct. 571, 69 L.Ed. 1070
(1925) ; Meyer v. Nebraska, 262 U.S.
390, 43 S.Ct. 625, 67 L.Ed. 1042 (1923).
While the Court agrees that the breadth

m
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of the right to privacy encompasses the'
decision to terminate an unwanted preg-

nancy. we are unwilling to declare that
such a right reposes unbounded in any
one individual. Rather, we are of the
view that although the state may not un-

duly limit the reasons for which a wom-

an seeks an abortion, it may legitimately
require that the decision to terminate
her pregnancy be one reached only upon
consideration of more factors than the

desires of the woman and her ability to
find a willing physician.

In Griswold v. Connecticut, 381 U.S.
479, 85 S.Ct. 1678, 14 L.Ed.2d 510
(1965), the Supreme Court held that the
decision to use contraceptive devices is
an aspect of a relationship lying within
a penumbral zone of privacy created by

several fundamental constitutional guar-
antees, and that a state law forbidding
the use of such devices unduly invades
that area of protected freedoms with
maximum destructive effect upon that
relationship. 381 U.S. at 485, 85 S.Ct
1678. In a concurring opinion, Mr. Jus-

tice Goldberg differed with the majority
only to the extent stipulating that the
right to marital privacy is encompassed
in his concept of. personal liberty be-
cause of the Ninth Amendment, rather
than because of penumbral emanations
of specific constitutional guarantees.

[8] For whichever reason, the con-
cept of personal liberty embodies a right
to privacy which apparently is also
broad enough to include the decision to
abort a pregnancy.2 Like the decision to
use contraceptive devices, the decision to

2. We' ee no cenneetion between this theory
and the claimed unlimited right of a
woman "to use her body in any way she
wwihes" rend into (;riswold by some.
There are obvious limitations to the lat-
ter such as self abuse, e. . disease, drugs,
suicide, etc. and the rights of others in
which the state clearly has an interest.
Any such theory in its ultimate is flatly
rejected.

3. This view of the impact of conception
on the decision not to have children im-
plies that the distinction between a quick
and unquick fetus, and even that between
embryo and fetus is not relevant here.

terminate an unwanted pregnancy is
sheltered from state regulation which
seeks broadly to limit the reasons for
which an abortion may be legally ob-
tained. However, unlike the decision to
use contraceptive devices, the decision to

abort a pregnancy affects other inter-

ests than those of the woman alone, or
even husband and wife alone.

[9] Once conception takes place and

an embryo forms, for better or for

worse the woman carries a life form

with the potential of independent human
existence. 3 Without positing the exist-
ence of a new being with its own identi-
ty and federal constitutional rights, we
hold that once the embryo has formed,
the decision to abort its development
cannot be considered a purely private
one affecting only husband and wife,
man and woman.

A potential human life together with
the traditional interests in the health,
welfare and morals of its citizenry un-
der the police power grant to the state a

legitimate area of control short of an in-
vasion of the personal right of initial
decision.

[10) The whole thrust of the present
Georgia statute is to treat the problem
as a medical one. Such approach is rea-

sonable and seemingly sound inasmuch
as medical practitioners are in the best
position by virtue of training to judge

concurrently the basis as well as the risk
inherent in such a decision. In this re-
spect, the state moreover has a legiti-
mate interest in seeing to it that the de-
cisions-personal and medical-is not one

And since the Court does not postulate
the existence of a new being with federal
constitutional rights at any time during
gestntion, the motion of Mr. Ferdinand
Buckley for reconsideration of the order
revoking his appointment as guardian ad
litern for the embryo (or fetus) is denied.
Mr. Buckley's motion to intervene in such
capacity is also denied. However, he has
the Court's- appreciation for his partici-
pation in this litigation as amicus curiae.

4. Apparently patterned after the Ameri-
can Law Institute. Model Penal Code I
230.3 (Proposed Official Draft, 1962)
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undertaken lightly and without care-
ful consideration of all relevant factors,
whether they be emotional, economic,
psychological, familial or physical. For
example, the legislature might require
any number of conditions such as con-
ultation with a licensed minister or sec-

ular guidance counselor as well as the
concurrence of two licensed physicians
or any system of approval related to the
quality and soundness of the decision in
all its aspects. It certainly has a clear
right to circumscribe a decision made by
a woman alone or by a woman and a sin-
gle physician and to guard against the
establishment of transient "abortion
mills" by the occasional opportunistic or
unethical practitioner and the concomi-
tant dangers to his patrons and the pub-
lic. Such controls and requirements, so
long as they do not restrict the reasons
for the initial decisions and do not vio-
late the Due Process and Equal Protec-
tion Clauses of the Fourteenth Amend-
ment, are properly within the sphere of
legislative discretion. In that respect,
where abortions may be obtained only
from licensed physicians and surgeons,
and only after psychiatric consultation,
the mere fact that physicians and psy-
chiatrists are more accessible to rich
people than to poor people, making abor-
tions more available to the wealthy than
to the indigent, is not in itself a viola-
tion of the Equal Protection Clause of
the Fourteenth Amendment to the Unit-
ed States Constitution. Cf. Dandridge
v. Williams, 397 U.S. 471, 90 S.Ct. 1153,
25 L.Ed.2d 491 (1970); MacQuarrie v.
McLaughlin, 294 F.Supp. 176 (D.Mass.
1968), aff'd 394 U.S. 456, 89 S.Ct. 1224,
22 L.Ed.2d 417 (1969).

Moreover, there is an overriding in-
terest in the manner of performance as
well as the quality of the final decision
to abort. Obvious need for control
through licensing, sanitation require-
ments and proper medical standards in
the execution of a legal abortion are ex-

.5. It is not thereby implied that those pro-
visions constitute the only or best means
of state control. On the whole, the pr-.,
eat system appears unnecessarily cum-

amples. Again such decisions address
themselves to legislative decision based
upon informed judgment.

[11] Having decided that the rea-
sons for an abortion may not he pro-
scribed, but that the quality of the deci-
sion as well as the manner of its execu-
tion 'are properly within the realm of
state control, the present statute must
be examined in such light.

Rather than regulating merely the
quality of the decision to have an abor-
tion, and the manner of its performance,
the Georgia statute also limits the num-
ber of reasons for which an abortion
may be sought. This the State may not
do, because such action unduly restricts
a decision sheltered by the Constitution-
al right to privacy. See Griswold v.
Connecticut, 381 U.S. 479, 85 S.Ct. 1678,
14 L.Ed.2d 510 (1965); California v.
Belous, 71 Cal.2d 954, 80 Cal.Rptr. 354,
458 P.2d 194 (1969), cert. den. 397 U.S.
915, 90 S.Ct. 920, 25 L.Ed.2d 96 (1970).
The question becomes a matter of statu-
tory overbreadth.

[12] Based upon the above, the court
finds the following portions of Georgia
Code 26-1202 to be in violation of the
constitutional rights of petitioner:

A. Section (a) beginning with the
word "because" on line 5 and
through subsection (a) (3) in its
entirety.

B. Section (b) subsection (3) be-
ginning with the word "because"
on line 6 and through the end of
said subsection.

C. Section (b) subsection (6) in
its entirety.

D. Section (c) in its entirety.

There being no showing to the con-
trary, the court further finds the re-
mainder of said Code 26-1202 to con-
stitute a proper exercise of state power
within the context of this opinion.

bersome, a potential hazard under due
process and equal protection considera-
tions.
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At) appropriate- formal declara
judgment niay be presented upon

quest of aly party.

ABSTENTION

113] It is recognized that there i
pending state court proceeding aga
which the injunction prayed by plair
would opcrafe, Nevertheless, the
quest for injunctive relief is denied
the same basis as such a prayer w
be, denied were a state proceeding
tually in progress:

* * the vindication of the
fendant's federal rights is left to
state courts except in the rare si
tions where it can be cle
predicted * * * that those rig
will inevitably be denied by the v
act of bringing the defendant to t
in the state court." City of Gr
wood v. Peacock, 384 U.S. 808, 828,
S.Ct. 1800, 1812, 16 L.Ed.2d
(1968).
However under the authority of Zwi

ler v. Koota, 389 U.S. 241, 88 S.Ct.
19 L.Ed.2d 444 (1967), the Court
proceeded to issue the declaratory rel
in spite of its unwillingness to bro
enjoin future prosecutions under
Act. Accordingly, plaintiff's request
a declaratory judgment is hereby gra
ed. Judgment shall issue in the fo
described above.

It is :o ordered.

SUPPLEMENTAL OPINION

Since the Court's opinion of July
1970, several motions have been filed
cessitating this opinion and order.

MOTION OF AMICUS CURIAE

Ferdinand Buckley filed a motion
September 3, 1970, to alter or amend t
Court's judgment of August 25, 1970,
rule on several of his earlier motion
and prayers. Accordingly, that jud
ment is hereby amended in the followi
(See FN) respect:

Mr. Buckley's motion for reconsider
tion of the order revoking his appoir

tory ment as guardian ad litem for the em-
re- bryo (or fetus), and his moion to inter-

vene in any representative' capacity on
behalf of the embryo or fetus is denied.
This ruling makes it unnecessary, and
the CGurt declines, to rule on the pray-s no er in-ist era the answer and counterclaim Mr.inst Buckley filed before revocation of his

if- appointment as guardian ad item.
re-

ould MOTIONS OF JANE ROE

ac- Jane Roe petitions for leave to inter-
vene as a plaintiff, moves for a tempo-

de- rary restraining order, and asks that the

the Court clarify and enforce its opinion of
tua- July 31, 1970. Said petition, and ac-
arly cordingly also the motion and the re-

ghts quest are denied for two reasons.
very [14] First, the Court is informed by
rial counsel for all concerned that Georgia
een- Baptist Hospital has reconsidered its
, 86 earlier decision and subsequently grant-
944 ed .Jane Roe's application for, an abor-

tion. Said action renders the petition.of
ick- Jane Roe moot, there now being no suf-
391, ficient collision of interests between
has Jane Roe and the defendants.
ief, [15] Second, Jane Roe's petition to
dly intervene makes it clear that her contro-
the versy was with Georgia Baptist Hospi-
for tal, and only tangentially with' the de-
nt- fendants in this case. Under such cir-
rm cumstances there is no showing that

Mary Doe--representing the class of
pregnant women denied abortions be-
cause of the Georgia statute attacked-
could not adequately represent' the tan-

, gential interest of Jane Roe in this ac-
ne' tion. See Allen Calculators, Inc. v. Na-

tional Cash Register Co., 322 U.S. 137,
141, 64 S.Ct. 905, 88 L.Ed. 1188 (1944) ;
Durkin v. Pet Milk Co.,. 14 F.R.D. 374
(W.D.Ark.1953).

on In spite of the above, the motion
he presents an aspect of the case which jus-
to tifies some.amplification of the previous
ns declaratory judgment. The court con-
g- cludes that this should be done by way

ng of amendment sua sponte. Rule 60(b)
(6); Klapprott v. United States, 335 U.

a- S. 601, 69 S.CL 384, 93 L.Ed. 266
it- (1948); Bros. Incorporated v. W. E.
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tal. Failure to obtain approval at any
level necessarily precludes abortion on
that application. A majorty tf.te
abortion committee shaItcoo~rol its sae
tion, whether for appr al 9for isap.
proval.

To the extent state eein, the origi-
nal opinion is modified .

It is so ordered.

Grace Mfg. Co., 320 F.2d 594 (5th Cir.
1963).

The problem relates to the role and
function of the "abortion committees" in
the several hospitals. Ga. Code 26-
1202b(5). The thrust of the original
opinion was to carry out the apparent
intent of the Georgia legislature by
making the ultimate decision on individ-
ual abortions a medical one. However,
in line with constitutional principles, the
ultimate decision cannot be restricted to
the three reasons stated in the statute.
This left the abortion committee free to
decide whether an abortion was "neces-
sary" on the broader medical basis,
namely, the totality of circumstances
surrounding each patient.

[16] From the motion it is apparent
that those committees who have volun-
tarily adopted the standards promulgat-
ed by the American College of Obstetri-
cians and Gynecologists as controlling
have placed themselves in the position of
being restricted by the same reasons
stated in the statute. 1 What is denied
directly cannot be accomplished indirect-
ly. It follows that the abortion commit-
tees cannot be limited to the stated rea-
sons as the sole basis for approval of an
individual abortion, nor can they so lim-
it themselves by the adoption of such
standards. Any such action by a hospi-
tal committee is declared to be an uncon-
stitutional exercise of delegated power.

In sum, the statutory processes of ap-
proval are left standing. The patient is
required to obtain the approval of (1)
the certifying physician, (2) the two
consulting physicians, and (3) the abor-
tion committee of the admitting hospi-

I. The Georgia statute requires the hospital
to apply standards promulgated by the
Joint Commission on the Accreditation of
Hospitals. No such restrictive reasons
for approval of an abortion are contained
therein. However, the voluntary stand-
ards promulgated by the American College
of Obstetricians and Gynecologists in part
limit the grounds for abortion to the three
stated statutory reasons: injury to health
of the mother; danger of grave physical
or mental defect to the child; and preg-
nancy due to rape. Any such limiting
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restrictions, as seen, must fail. Likewise,
lack of consent by the husband, while it
may freely be considered by the com-
mittee, may not be automatically estab-
lished as an absolute bar.
By way of additional comment, good faith
administration of the statute as now con-
stituted would prohibit a committee from
secretly restricting abortions to those
statutory reasons, which the 'crt has
already deleted. To the contrary, all rele-
vant factors should be considered and an
informed medical judgment made.
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