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THE GENOCIDE CONVENTION

A Background Report on the United Nations Convention

on the Prevention and Punishment of the Crime of Genocide

I. Introduction

For the past year the United States press has carried news articles and

editorial comment on the danger on the one hand, or the necessity on the

other, of U.S. Senate ratification of the United Nations "Genocide Convention."

In February 1970, President Nixon asked the Senate to reconsider this

Convention on the Prevention and Punishment of the Crime of Genocide, which

had been transmitted to that body by President Truman on June 16, 1949, and

to grant its advice and consent to ratification.

The report which follows will examine the history of this convention

in the United Nations and in the United States. The issues and arguments

for and against the convention will be found throughout the study.
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II. The Convention intheUnited_ l 2agi

A. Or ings L eil tiveHit: .

A key figure in the history of making genocide an international

crime by treaty agreement was Raphael Lemkin, a Polish lawyer who

escaped when the azis invaded Poland in 1939. His first proposal

to "declare the destruction of racial, religious, or social

collectivities" a crime under the law of nations was submitted to the

International Conference on the Unification of Criminal Law held at

Madrid in 1933 under the auspices of the League of Nations.

Professor Lemkin defined two new international crimes in his proposal:

the crime of barbarity, which would include the extermination of

racial, religious or social groups; and the crime of vandalism, which

would comprise the destruction of artistic and cultural works of such

groups. His proposal was rejected. Later, in 1944, Professor Lemkin

coined and developed the term genocide, from the Greek genos meaning

race, nation or tribe and the Latin suffix cide meaning killing, in

his work "Axis Rule in Occupied Europe" (Washington, Carnegie

Endowment for International Peace, 1944).

In the aftermath of World War II, when the international community

discovered the comprehensive manner with which the Nazi regime had

endeavored to eliminate a group of people, Professor Lemkin's proposal

did not appear so irrelevant or so distant. Even during the war

there had not been complete ignorance of what was occurring in

Germany, and the Allied powers incorporated the concept of the preservation

I
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of human rights and justice into the Atlantic Charter (August 14,

1941) and the Declaration by United Nations (January 1, 1942). The

Charter of the United Nations treats the subject of human rights in

its preamble and in six different articles.

The Preparatory Commission, when creating the structure of the

United Nations, recommended a Commission on Human Rights; which was

established by the Economic and Social Council on February 16, 1946.

When this Commission first met during April and May 1946, its members

discussed the issue of punishment under international law of "crimes

against mankind." A report on these discussions was transmitted to

the Economic and Social Council, which then requested the UN Secretariat

to collect and publish information on human rights gathered from the

Nuremberg and Tokyo trials of war criminals. The shock of discovery

of the crimes committed under the Nazis was matched by dismay at the

realization that under the Nuremberg Charter those crimes against

humanity committed before 1939 -- in the prewar period -- were not

punishable under international law.

On November 2, 1946, during the first session of the UN General

Assembly, Cuba, India, and Panama requested an addition to the agenda:

"the prevention and punishment of the crime of genocide." The Sixth

(Legal) Committee of the General Assembly, which was assigned the

agenda item, discussed various suggestions and general principles of

agreement at length and drafted a resolution which was adopted without

debate in a plenary meeting of the General Assembly on December 11, 1946.
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GA Res 96 (I) declared genocide a crime under international law

and requested the Economic and Social Council to draft a convention

(that is, a treaty) on the crime of genocide.

l GA Res. 96 (I), Dec. 11, 1946:

Genocide is a denial of the right of existence of entire human

groups, as homicide is the denial of the right to live of individual

human beings; such denial of the right of existence shocks the

conscience of mankind, results in great losses to humanity in the

form of cultural and other contributions represented by these human

groups, and is contrary to moral law and to the spirit and aims of the

United Nations.

Many instances of such crimes of genocide have occurred when

racial, religious, political and other groups have been destroyed,

entirely or in part.

The punishment of the crime of genocide is a matter of international

concern.

TheGeneralAssembly, therefore,

Affirms that genocide is a crime under international law which

the civilized world condemns, and for the commission of which

principals and accomplices -- whether private individuals, public

officials or statesmen, and whether the crime is committed on

religious, racial, political or any other grounds -- are punishable;

Invites the Member States to enact the necessary legislation for

the prevention and punishment of this crime;

Recommends that international co-operation be organized between

States with a view to facilitating the speedy prevention and

punishment of the crime of genocide, and, to this end,

Reuests the Economic and Social Council to undertake the necessary

studies, with a view to drawing up a draft convention on the crime of

genocide to be submitted to the next regular session of the General

Assembly.
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The Economic and Social Council (ECOSOC) meeting on March 15,

1947, accepted the responsibility given to it in GA Res. 96 (I)

but disagreed on procedures. What entity should draft the

convention -- an ad hoc committee; the Commission on Human Rights;

or another body of the UN possibly outside ECOSOC? On March 28,

1947, ECOSOC requested the Secretary--General to have the Secretariat

draft a convention, in consultation with experts in international

and criminal law (including Professor Lemkin), the Codification

Committee, the Commission on Human Rights, and member nations of the

Council. The resultant draft prepared by the Division on Human Rights

contained 24 articles and two annexes and was not received with any

amount of enthusiasm. The Codification Committee,which studied the

drafts refused to comment on it. The July-August 1947 session of

ECOSOC merely accepted the draft and transmitted it to the 2nd session

of the General Assembly and the Sixth Committee. Matters of

procedure once again were paramount, and there was disagreement 
on

the next step in the development of a convention. The resolution

adopted by the Sixth Committee left the need for a convention an

open question, but continued the request that ECOSOC study measures 
to

eliminate genocide. The Assembly amended the resolution, deleting any

1
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doubt of the need of a convention. This GA Res. 180 (II)1 -- passed

on November 21, 1947 -- reaffirmed GA Res. 96 (I) and urged ECOSOC to

1 GA Res. 180 (II), Nov. 21, 1947:

The GeneralAssemb1l,

Realizing the importance of the problem of combating the 
international

crime of genocide;

Reaffirming its resolution 96 (I) of 11 December 1946 on the crime

of genocide;

Declaring that genocide is an international crime entailing

national and international responsibility on the part of 
individuals

and States;

Notin that a large majority of the Governments of Members of the

United Nations have not yet submitted their observations on the draft

convention on the crime of genocide prepared by the Secretariat

[E/447] and circulated to those Governments by the Secretary-General

on 7 July 1947;

Considering that the Economic and Social Council has stated in

its resolution of 6 August 1947 that it proposes to proceed as

rapidly as possible with the consideration of the 
question of genocide,

subject to any further instructions which 
it may receive from the

General Assembly,

Requests the Economic and Social Council to continue the work it

has begun concerning the suppression of the crime of genocide, including

the study of the draft convention prepared by the Secretariat, and to

proceed with the completion of a convention, taking into account that

the International Law Commission, which will be 
set up in due course

in accordance with General Assembly resolution 174 
(II) of 21 November

1947, has been charged with the formulation of the principles

recognized in the Charter of the Nuremberg Tribunal, as well as the

preparation of a draft code of offenses against peace and security;

Informs the Economic and Social Council that it need not await

the receipt of the observations of all Members before commencing its

work, and

Requests the Economic and Social Council to submit a report and

the convention on this question to the third regular session of the

General Assembly.

LRS-6
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proceed immediately with the drafting of a convention for presentation

to the third session of the General Assembly.

ECOSOC went back to work in February 1948. The Social Committee

debated various proposals for a new procedure and adopted the idea of

an ad hoc committee. China, France, Lebanon, Poland, the United States,

the USSR, and Venezuela were named members of the Ad Hoc Committee,

which was approved by ECOSOC on March 3, 1948 [ECOSOC Res. 117 (VI)].

The Ad Hoc Committee held twenty-eight meetings from April 5 through

May 10, 1948, and under chairman John Maktos of the USA and vice

chairman Platon D. Morozov (USSR) set about drafting a convention.

The Committee abandoned the idea of working from the Secretariat draft

and decided instead to use no single draft as model but to take the

three which were before them -- the Secretariat, the USA and the

French drafts -- into account during their deliberations. Later,

however, this procedure was modified in favor of using a Chinese

draft as the basic text, with the submission of additional draft

articles dealing with points not included in the text submitted by

the Chinese representative. During the course of the debate on each

article, there was extensive discussion of the merits and

interpretations of each phrase of each article, with majority votes

being the deciding factor for inclusion. The product was a convention

with preamble and 19 articles which was adopted by the Ad Hoc Committee

by a vote of five for, one against (USSR) and one abstention (Poland).

The draft then went to ECOSOC,which adopted it without alteration
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after two days of debate [ECOSOC Res. 153 (VII)] and forwarded it to

the third session of the General Assembly.

The next step in the development of the Genocide Convention was

an article-by-article examination by the Sixth Committee of the

General Assembly. This study began on October 5, 1948, and resulted

in a shortened product, the final version which was presented to and

debated by the General Assembly on December 9, 1948. The resolution

approving the Convention on the Prevention and Punishment of the

Crime of Genocide was adopted by the General Assembly on the same

day by a vote of 55 to none, with Costa Rica, El Salvador and the Union

of South Africa absent [GA Res. 260 A (III]). By the end of December

1949 this document had been signed by 43 countries. The twentieth

ratification occurred on October 14, 1950, at which time the

Secretary-General informed the members of the United Nations that the

Convention, in accordance with Article 13, would enter into force on

January 12, 1951.

B. Majorfeatures of the Convention

The Convention, the text of which is printed in the Appendix

of this report, is the end product of the combined efforts of members

of the UN, and thus embodies phraseology and concepts from the many

different legal systems of the world. The Parties to the Convention

agree to punish the acts of "genocide; consipracy to commit genocide;

direct and public incitement to commit genocide; attempt[s] to commit

genocide; [and] complicity in genocide," as defined in the Convention.

,r -. r.,. .,.. _, -..- _,'r'.,"a qy .r.; sa1'fr. Y^'Y }^w'[" ., r^}V-. :3i'Y+:-r .y.; r:,w- u,.s- «,v , A - . '- :.. -
ir. r +t-.. .v y'_ +-" '.". i .. _. < .. ,, -. e.

,t



LRS-9

The crime of genocide is defined as "any of the following acts

committed with intent to destroy, in whole or in part, a national,

ethnical, racial or religious group as such: killing members of

the group; causing serious bodily or mental harm to members of the

group; deliberately inflicting on the group conditions of life

calculated to bring about its physical destruction in whole or in

part; imposing measures intended to prevent births within the

group; [and] forcibly transferring children of the group to another

group."

The Convention provides that persons committing genocide are to

be punished, whether rulers, officials, or private individuals, and

obligates each state to "undertake to enact, in accordance with

their respective Constitutions, the necessary legislation to give

effect to the provisions of the ...Convention" and to bring to trial

and punish under this enacted legislation those individuals who have

committed acts of genocide within their territory. Further, the

Contracting States undertake not to consider genocide a political

crime for the purposes of extradition (which would permit asylum to

persons charged with genocide), but "to grant extradition in

accordance with their laws and treaties in force." Article VI provides

that persons charged with genocide would be tried by a tribunal of the

State in whose territory the act was committed or by any international

penal tribunal whose jurisdiction may have been accepted by the parties.

lf "
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Since there may be occasions when Contracting States will wish

to alert the international community to acts of genocide, Article

VIII provides that "any Contracting Party may call upon the competent

organs of the United Nations to take such action under the Charter

...as they consider appropriate for the prevention and suppression

of acts of genocide...." Article IX states that "Disputes between

the Contracting Parties relating to the interpretation, application or

fulfilment of the ... Convention, including those relating to the

responsibility of a State for genocide ... shall be submitted to the

International Court of Justice at the request of any of the parties

to the dispute." Articles X through XIX relate to the mechanical

apparatus of treaty-making -- procedures for signature, ratification,

and entry into force; duration of the convention -- ten years from

its entry into force and for successive periods of five years for the

Par ti's -.:hich have not denounced it; and revision.

C. The Convention in the United Nations, after January 12, 1951

During 1950, as instruments of ratification were being

deposited with the Secretary-General, he was confronted by numerous

reservations to specific articles of the Convention and by objections

to these reservations. This situation raised the question whether a

state entering a reservation could be regarded as a party to the

convention if its reservation were objected to by one or more parties

but not by others. Secretary-General Trygve Lie presented this

.wr! unw" va/ra t""i^^n "I'?r'"' F .. pA 3Tv; ,"f'lpF"1'ro'!q'i aP ?~ _cr{!": ,Yr ' .; 'A 'S .11' fi 'N- "Me4 H'a"S:w:x:ey y."P"_":'?v;' "}';'nr r.ar,.T, , .+ r ,sw+r",.; , .yw",
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problem to the fifth session of the General Assembly which, on

November 16, 1950, passed a resolution (GA Res. 478 (V)) requesting

"the International Court of Justice to give an advisory opinion on

the following questions: In so far as concerns the Convention on

the Prevention and Punishment of the Crime of Genocide in the

event of a State ratifying or acceding to the Convention subject

to a reservation made either on ratification or on accession, or on

signature followed by ratification: I. Can the reserving State be

regarded as being a party to the Convention while still maintaining

its reservation if the reservation is objected to by one or more of

the parties to the Convention but not by others? II. If the answer to

question I is in the affirmative, what is the Effect of.the reservation

as between the reserving State and: (a) The parties which object to

the reservation? (b) Those which accept? III. What would be the legal

effect as regards the answer to question I if an objection to a

reservation is made: (a) By a signatory which has not yet ratified?

(b) By a State entitled to sign or accede but which has not yet done

so?"

The International Court of Justice delivered its advisory opinion

(by vote of 7 to 5) on May 28, 1951. As regards question I, the

Court declared "that a State which has made and maintained a

reservation which has been objected to by one or more of the parties

to the Convention, but not by others, can be regarded as being a party

to the Convention if the reservation is compatible with the object and
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purpose of the Convention; otherwise, 
that State cannot be regarded

as being a party...."

In reply to the General Assembly's second question concerning the

effect of the reservations with respect to parties objecting to a

reservation and parties accepting it, the Court held "that if a party

to the Convention objects to a reservation which it considers 
to be

incompatible with the object and purpose of the Convention, 
it can in

fact consider that the reserving State is not a party to the

Convention." "If, on the other hand, a party accepts the reservation

as being compatible with that object and purpose, it can in fact

consider that the reserving State is a party...."

Third, the Court stated "that an objection made by a signatory

State which has not yet ratified the Convention can have ...legal

effect ...only upon ratification. Until that moment the objection

merely serves as a notice to the other State of the eventual attitude

of the signatory State." Further, "an objection made by a State

which is entitled to sign or accede, but which has not yet done so,

is without legal effect."

Sixty-seven countries had ratified or acceded 
to the Genocide

Convention by July 28, 1965, when the Economic and Social Council

passed ECOSOC Res. lC7,D (XXXIX), urging "all States to continue

their efforts to ensure that, in accordance with international law

and national laws, the criminals responsible for war crimes and crimes

against humanity are traced, apprehended and equitably punished by the

competent court...;" and inviting "eligible States which have not yet 
.
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done so to accede as soon as possible to the Convention on the Prevention

and Punishment of the Crime of Genocide of 9 December 1945."

More recent action by the United Nations Economic and Social

Council occurred in 1969, upon the recommendation of the Commission

on Human Rights (Res. 13 (XXV)). ECOSOC on June 6, 1969, passed

the following resolution (ECOSOC Res. 1420 (XLVI)):

The Economic and Social Council,

Taking note of resolution 13 (XXV) of the Commission on Human Rights,

1. Invites States Parties to the 1945 Convention on the Prevention

and Punishment of the Crime of Genocide to transmit to the Secretary-

General, in time for it to be available to the Sub-Commission on

Prevention of Discrimination and Protection of Minorities at its

twenty-second session, information on the measures adopted to give

effect to the Convention;

2. Again calls upon States which have not yet become Parties to

the Convention on the Prevention and Punishment of the Crime of

Genocide to do so as soon as possible;

3. Approves the decision adopted by the Sub-Commission in its

resolution g (XX) to undertake a study of the question of the

prevention and punishment of the crime of genocide;

4. Authorizes the Sub-Commission to designate a Special Rapporteur

from among its members to carry out that study;

5. Requests the Secretary-General to give the Special Rapporteur

and the Sub-Commission all the necessary assistance."

t
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I

As of the beginning of July 1970, 26 replies have been received

from the 75 States which ratified the Genocide Convention, pursuant

to ECOSOC Res. 1420 (XLVI) quotedabove [see U.N. Doc. E/CN.4/Sub.2/303

and Add. 1-8].
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III. The Convention in the United States

The U.S. representative to the United Nations signed the

Genocide Convention for the United States on December 11, 1948, two

days after it was adopted by the General Assembly. President Harry S.

Truman transmitted it to the Senate for its advice and consent on

June 16, 1949 [Executive 0, 81st Congress, 1st session]. The Report

of the Acting Secretary of State which accompanied the Convention

examined each article, with special attention to the exceptions and

interpretations which the U.S. government had in particular instances.

Expanding on Article II, the Report notes that "bodily mutilation

or disintegration of the mind caused by the imposition .of

stupefying drugs may destroy a group. So may sterilization of a

group, as may the dispersal of its children." The Report further

notes under Article VI that "should an international tribunal be

established, Senate advice and consent to United States ratification

of any agreement establishing it would be necessary before such an

agreement would be binding on the United States."

The Report quotes the statement of the US representative in the

Legal Committee on December 2, 1948, with respect to Article VII,

regarding extradition, ".OI desire to state that until the Congress

of the United States shall have enacted the necessary legislation to

implement the convention, it will not be possible for the Government

of the United States to surrender a person accused of a crime not
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S

a

already extraditable under existing laws." The Report continues,

"Existing United States law provides for extradition 
only when there

is a treaty therefor in force between the United 
States and the

demanding government. Only after Congress has defined, and provided

for the punishment of, the crime of genocide, and authorized

surrender therefore, Will it be possible to give effect to the provisions

of Article VII."

With reference to Article IX providing that disputes "including

those relating to the responsibility of a state for genocide" shall 
be

submitted to the International Court of Justice, the Acting Secretary

of State transmitted an "understanding that Article 
IX shall be

understood in the traditional sense of responsibility to another

state for injuries sustained by nationals of the complaining state 
in

violation of principles of international law, and shall not be

understood as meaning that a state can be held 
liable in damages for

injuries inflicted by it on its own nationals."

B. Consideration in the Senate, 1 9-l_950.

Executive 0, the form and citation of the Genocide Convention

as it was transmitted to the Senate, was forwarded to the Committee on

Foreign Relations for consideration. On July 29, 1949, Chairman Tom

Connally created a Subcommittee on the International 
Convention on

the Prevention and Punishment of the Crime of 
Genocide to consider

the Convention and report back to the whole 
Committee with its

I
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recommendations. Brien McMahon, Connecticut, was chairman of the

five-man unit,which included Elbert D. Thomas, Utah; Claude Pepper,

Florida; Bourke B. Hickenlooper, Iowa; and Henry Cabot Lodge, Jr.,

Massachusetts.

The Subcommittee heard testimony during four days of hearings,

on January 23, 24, 25 and February 9, 1950. In addition to receiving

statements and querying in depth the three government witnesses --

Adrian Fisher, Legal Adviser, Department of State; Philip B. Perlman,

Solicitor General; and Dean Rusk, Deputy Under Secretary of State --

the MacMahon Subcommittee listened to the views of 42 persons

representing numerous organizations and received communications from

at least 59 individuals and organizations.

1. Witnesses in support of ratification

a. Dean Rusk

Dean Rusk, in his statement, made several key points:

(1) In the history of the Convention in the UN, the members of

that international organization have twice declared that "genocide is

a matter of international concern" and that "genocide is a crime under

international law. All have declared that international cooperation

is needed to stop this practice and that states have a duty to...

stop... such practices within their own... borders" (p. 11, Hearings).

Thus, genocide is a "subject within the constitutional power of the

Federal Government [the Congress] to define and punish offenses

against the law of nations" (p. 12, Hearings). [Article 1, Section 8,



LRS- 1

clause 10, U.S. Constitution)

(2) "The State Department does not consider this convention to be

'self-executing' in the sense that immediately upon its ratification

prosecutions could be instituted in the Federal courts. Before this

could take place the Federal Criminal Code would 
have to be amended

by Congress" (p. 13, Hearings).

(3) "It should be noted that the Genocide 
Convention does not

represent the first instance in which the United 
States has cooperated

with other nations to suppress criminal or quasi-criminal conduct

which has become a matter of international concern" (p. 13, Hearings).

Among the other treaties referred to are those agreements relating

to the protection of submarine cables (1884), the preservation and

protection of fur seals in the North 
Pacific (1911), suppression of

the slave trade and slavery (1926), and suppression 
of the abuse of

opium and other drugs (1912), all of 
which call for the punishment of

those who commit a crime defined in the treaty.

(4) Genocide is a matter for international concern 
since the

"large numbers of refugees... created through the crime of genocide...

requires us to provide means for taking 
care of it" and since "crimes

like genocide so inflame the international situation as to bring us to

the brink of war and are real threats to the peace...." (p. 15, Hearings).
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b. Philip B. Perlman

Solicitor General Perlman opened his statement with a brief

history of the Convention and then proceeded to examine the

constitutional basis of support for US ratification of the

Genocide Convention.

(1) "The treaty power. In our view the United States has

complete authority to enter into the Genocide Convention. The

treaty power is being invoked, and

'that the treaty power of the United States extends to all

proper subjects of negotiation between our government and
the governments of other nations is clear (Geofroy v.
Rigs, 133 U.S. 258, 266 (1890); Asakura v. Seattle, 265
U.S. 332, 341 (1924). The treaty-making power is broad

enough to cover all subjects that properly pertain to our
foreign relations * * * (Santovincenzo v. Egan- 284 U.S.
30, 40 (1931)).'

I
"The contention advanced by some of the critics of the

convention that these subjects must be completely or exclusively

'foreign' or 'international' or 'external' overlooks the whole

history of treaty-making which has, from the first, dealt with

matters having direct impact on subjects intimately of domestic and

local concern."
* * *

"That genocide is... a subject appropriate for action under the

treaty-making power seems to us an inescapable conclusion. The

historical background of the Genocide Convention indicates the view

of the representatives in international affairs of practically all the

4
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governments of the world on the appropriateness 
and desirability of an

international agreement 'to outlaw the world-shocking crime of

genocide.' This Government has shared in this view; in fact, has

taken a leading part in shaping the convention" (p. 25-26, Hearings).

(2) "The question of constitutional limitations on the treaty power

"It is accurate to say that the treaty power extends to all proper

subjects of negotiation with other governments, 
and that genocide or

the Genocide Convention appears to be such a proper subject of

negotiation. However, it has been suggested by critics of 
the

convention that the treaty power is not without limitations, and that

the convention or parts of it may conflict with these. The arguments

are grounded principally in a statement contained 
in the case of

Geofroy v. Riggs (133 U.S. 258, 267 (1890)):

The treaty power, as expressed in the Constitution, is

in terms unlimited except by those restraints which are found

in that instrument against the action of the Government or of

its departments, and those arising from the nature of the

Government itself and of that of the States. It would not be

contended that it extends so far as to authorize what the

Constitution forbids, or a change in the character of the

Government or in that of one of the States, or a cession of

any portion of the territory of the latter 
without its

consent. * * * But with these exceptions, it is not perceived

that there is any limit to the questions which can be

adjusted touching any matter which is properly the subject 
of

negotiations with a foreign country.

"The constitutional restraints or limitations suggested by this

statement appear to be of two kinds -- express prohibitions, and

those implied from the nature of the Government and the States. 
As a

matter of fact the Supreme Court may have whittled down the breadth of

'77 77'
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the suggestion, in its later opinion in Asakura v. Seattle (265 U.S.

332, 341 (1924)) when it said:

The treaty-making power of the United States is not limited

by any express provision of the Constitution, and, though it

does not extend "so far as to authorize what the Constitution

forbids," it does extend to all proper subjects of negotiations

between our Government and other nations.

"In Missomri v. Holland (252 U.S. 416 (1920)), the Supreme Court

specifically eliminated the tenth amendment to the Constitution as a

possible limitation on the treaty power. What Mr. Justice Holmes had

to say for the Court on the existence of limitations on the treaty

power generally is also of importance:

Acts of Congress are the supreme law of the land only when

made in pursuance of the Constitution, while treaties are

declared to be so when made under the authority of the United

States. It is open to question whether the authority of the

United States means more than the formal acts prescribed to make

the convention. We do not mean to imply that there are no

qualifications to the treaty-making power; but they must be

ascertained in a different way. It is obvious that there may be

matters of the sharpest exigency for the national well-being

that an act of Congress could not deal with but that a treaty

followed by such an act could, and it is not lightly to be assumed

that, in matters requiring national action, "a power which must

belong to and somewhere reside in every civilized government" is

not to be found.* * * The case before us must be considered in

the light of our whole experience and not merely in that of what

was said a hundred years ago (252 U.S. at 433).

"It is significant that no treaty of the United States has been

held unconstitutional" (p. 29-30, Hearings).

(3) "The express power of Congress to define and punish offenses

against the law of nations is not a limitation on the treaty power

"An argument is made by those who oppose the Genocide Convention as a

whole that Article I, section g, clause 10, of the Constitution confers
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on Congress the power to 'define and punish piracies and felonies

committed on the high seas, and offenses against the law of nations;'

and that for the President and Senate to bind this country 
to a

treaty obligating the United States to punish an offense under

international law (per art. I of the convention) is a usurpation of

the legislative power, particularly if the treaty is self-executing.

"In order not to obscure the real argument with assumptions

that are not factual, it should be observed at once that article V of

the convention specifically contemplates domestic legislative 
action,

in particular to prescribe penalties since none is provided. This

part of the convention, requiring as it does legislative action, is

not self-executing under the principles laid down by the 
Supreme

Court, Foster v. Neilsen (2 Pet. 253 (U.S. 1829)); and for the

United States to enact the necessary legislation to give effect to

the provisions of the convention 'in accordance with * * * [its]

Constitution[s] (convention art. V), and to try guilty persons

'by a competent tribunal of the State in the 
territory of which the

act was committed' (convention art. VI), requires action by

Congress prescribing the offenses punishable 
and conferring criminal

jurisdiction on the courts of the United States.

"This is not to say that Congress may not, in its discretion,

use the definitions of the offenses under international 
law, in this

case as contained in the convention, just as it has validly provided
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punishment for the crime of piracy 'as defined by the law of nations'

(United States v. Smith, 5 Wheat. 157 (U.S. 1820)).

"Thus, as the result of the situation created by the very terms

of the convention itself, there is removed from consideration any

notion that the treaty, if accepted, will bypass the Congress, or

will in itself legislate Federal criminal law" (p. 30-31, Hearings).

(4) "The relationship ofstate Jurisdiction in criminal Jurisprudence

to the genocide convention

"The passage from the case of Geofroy v. Rigs, which speaks of

restraints arising from the nature of the Government and the States;

and restraint against change in the character of the Government .or in

that of one of the States, is used as another argument for the existence

of a constitutional limitation on the treaty power. It is argued

against the convention as a whole that to impose a new body of treaty

law which will become the domestic law of the United States is a

change in the structure of the relation of the States and the Federal

Government, and that to deprive the States of a field of criminal

jurisprudence and place it in the Federal jurisdiction by treaty would

be so revolutionary as to be in violation of the Constitution.

"If there were matters of criminal jurisdiction confided to the

States so vital to their existence that a change by the Genocide

Convention would destroy our dual system of government, conceivably

the problem suggested might be more than hypothesis. The fact is

quite the opposite. Congress is already invested by the Constitution

with the power to provide the criminal sanctions for offenses against
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the law of nations, Constitution, article I, section 8, clause 10. It

has had that power since 1789, and the States expressly committed that

field of criminal jurisprudence to the Federal Government. It is

therefore of little or no consequence in comparing the effect of the

exercise of Federal criminal jurisdiction upon residual State

criminal jurisdiction that Congress may exercise its power to

punish genocide pursuant to the authority provided in article I,

section 8, clause 10, of the Constitution, or pursuant to the

authority of a treaty and article I, section 8, clause 18 (the

necessary and proper clause) of the Constitution, or pursuant to

both sources of power. It is wholly unwarranted to say that, because

another offense has been added to the list of the few now punishable

as offenses against the law of nations, the States have been

deprived of a field of criminal jurisprudence. This area of the

field they never possessed...." (p. 45-46, Hearings).

(5) "The first amendment and incitement to genocide

"Another objection based upon the Constitution is directed

not to the convention as whole but to the provision in article III (c)

which declares that 'direct and public incitement to commit genocide'

shall be a punishable act. It is urged that to make such conduct a

criminal offense would be an infringement of freedom of speech and

freedom of the press under the first amendment to the Constitution.

"It is assumed that the argument is leveled at the power of

Congress to make incitement to genocide a criminal offense, since the
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first amendment to the Constitution provides that 'Congress shall make

no law... abridging the freedom of speech, or of the press....'

"The plea completely overlooks the obvious limitation upon the

absolute freedom of speech which is both a part of the very statement

of the 'clear and present danger' doctrine and its practical application

in the past." * * * "What was said in the Frohwerk case is especially

pertinent to the Genocide Convention and incitement to commit

genocide:

...[We] think it necessary to add to what has been said
in Schenck v. United States (249 U.S. 47) that the first
amendment, while prohibiting legislation against free
speech as such, cannot have been, and obviously was not
intended to give immunity for every possible use of language
(Robertson v. Baldwin (165 U.S. 275, 281)). We venture to
believe that neither Hamilton nor Madison, nor any other
competent person then or later, ever supposed that to make
criminal the counseling of a murder within the jurisdiction
of Congress would be an unconstitutional interference with
free speech.

* * *

"The Giboney case is a recent expression of the Supreme Court

that incitement to commit crime enjoys no immunity under, and draws no

protection from, the first and fourteenth amendments. In that case

the Court held that peaceful picketing, with use of placards, and so

forth, to induce violation of a State anti-trade-restraint law (a

criminal statute) could be enjoined. Said the Court:
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It rarely has been suggested that the constitutional freedom

for speech and press extends its immunity to speech or writing

used as an integral part of conduct in violation of a valid

criminal statute. We reject the contention now.

'And further,] Mr. Justice Brandeis in his concurring opinion in

Whitney v. California had this to say:

But even advocacy of violation, however reprehensible

morally, is not justification for denying free speech where

advocacy falls short of incitement and there is nothing to
indicate the advocacy would be immediately acted on. The

wide divergence between advocacy and incitement, between

preparation and attempt, between assembling and conspiracy,

must be borne in mind" (p. 49-50, Hearings).

2. Witnesses opposed to ratification

Among those testifying against the Convention were Alfred J.

Schweppe, Carl B. Rix, and George A. Finch, all members of the American

Bar Association's Special Committee on Peace and Law through United

Nations, who submitted to the Subcommittee a substantial number of

critical arguments. Brief sections from their statements are quoted

below.

A. Alfred J. Schweppe

Alfred J. Schweppe, Chairman of the Special Committee on Peace

and Law through the United Nations of the American Bar Association (ABA),

made certain points of specific objection during his testimony before

the Committee:

(1) The omission of a statement that genocide could not be an

international crime except "with the complicity of the government."

'_ 'cm. 
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(2) Political groups are excluded from the enumeration of

groups covered.

(3) National, ethnical, racial, and religious groups "as such"

are included.

(4) Mental as well as bodily harm is included in the definition

of genocide.

(5) The phrase, "in part," in article II: "intent to destroy,

in whole or in part, a national, ethnical, racial or religious group

as such" raises a question of what constitutes "part." If intent is

present, one person of a group of three or five persons could be

part -- a substantial part -- of the group as the accused knows it.

Yet, is genocide on one person equivalent to the commission of

genocidal acts of the Nazis in World War II? (p. 192-205, Hearings).

b. Carl B. Rix

Carl B. Rix, Vice Chairman of the Special Committee on Peace

and Law through the United Nations of the ABA, pointed out that the

"traditional concept of international law," "that of the relations of

states to each other," was being changed to that of the "relations of

states and individuals in the states, thereby imposing individual

liability for international law and creating unknown individual

rights. The concept has been broadened also in the nature of the

subjects to be covered." Quoting Dr. George Malik, Minister of

Lebanon in the US, Mr. Rix continued,

41
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these rights and freedoms have hitherto fallen
exclusively within the domestic jurisdiction of the
separate states, but the covenant [Covenant of Human
Rights] will have the effect of lifting them from
being the independent and exclusive concern of the
separate sovereign states to being the common concern
under international law of all the covenanting states.

"This means that if domestic questions are made the subject of a

treaty, they thereby become part of the structure of international law."

The status of a treaty in the United States is a situation peculiar

to the Constitution of our country, since Article VI, provides that

"This Constitution, and the laws of the United States which shall be

made in pursuance thereof, and all treaties made, or which shall be

made, under the authority of the United States, shall be the supreme

law of the land; and the judges in every State shall be bound thereby,

anything in the constitution or laws of any State to the contrary

notwithstanding." Mr. Rix summarized the circumstance as follows:

(a) In a treaty in a code form, the Senate by a two-thirds
vote of the Senators present and approval by the President may
impose domestic law on the United States in any form and on any
subject, if there is no prohibition in the Constitution,
regardless of the entire lack of any other constitutional basis.

(b) After ratification of a treaty and approval by the
President in a skeleton or enacting form only, which does or does

not provide for implementation, Congress has the power with no
other constitutional basis whatsoever to pass any implementing
legislation, with the approval of the President.

( ) The effect of the above is that a ratified treaty confers
full and complete power on the Federal Government in matters dealt
with by the treaty and the States are deprived of all the power
in those matters notwithstanding State constitutions, State
decisions and law.
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$ "In our report, we state that the absence of... a clause

preserving the rights of the States is a bar to the ratification of

this treaty as submitted."

A point in which Mr. Rix disagreed with the executive witnesses

concerned self-executing and non self-executing treaties. He said,

"there is no difference between a self-executing treaty, which does

not require implementation, or one which requires implementation by

the enactment of the necessary laws to put it into operation. If

there is an obligation to implement a treaty, the obligation is as

strong as the treaty itself. The United States does not fail to

implement a treaty. If there is an obligation to pass legislation,

the point is reached when such legislation is passed that the full

effect of the treaty shown herein has been accomplished." * * *

It is a "legal obligation under the treaty" to enact implementing

legislation (p. 206-213, Hearings).

c. George A. Finch

George A.Finch, a member of the Special Committee on Peace

and Law through the United Nations of the ABA, similarly had

definite criticisms of various sections of the Convention.

(1) TREATIES UNDER THE CONSTITUTION

With the exception of the matters referred to in the following
paragraphs I make no argument that this convention is
unconstitutional. My criticism is based upon the effect of

* treaties upon our State laws and constitutions and of the recognized
rule of international law that domestic matters become matters
of international concern when treaties are made onsuch subjects.
I am opposed to the continuance of the policy made possible by the
decision of the Supreme Court of the United States in the case of
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Missouri v. Holland (252 U.S. 416) of transferring State

powers to the Federal Government through the exercise of

the treaty-making power as a method of amending the

Constitution. I am also opposed to the policy of nullifying

article II, paragraph 7, of the Charter of the United Nations

which expressly prohibits that organization from intervening

in matters which are essentially within the domestic

jurisdiction of the country by making treaties with other

nations on subjects which are now and ought to remain within

our domestic jurisdiction in accordance with the constitutional

distribution of powers between the States and the Federal

Government.

(2) INTERNATIONAL PENAL TRIBUNAL

Article VI of the convention provides that persons charged

with genocide shall be tried by a competent tribunal of the

state or the territory in which the act was committed. This is

an eminently proper provision and I would make no further

comment upon this article had it ended here; but this article

continues "or by such international penal tribunal as may have

jurisdiction with respect to those contracting parties which

shall have accepted its jurisdiction." It is argued that

since there is no international penal tribunal now in existence,

and since the United States does not propose to accept the

jurisdiction of such an international tribunal should one be

established, the proposal of this alternative procedure for

the punishment of persons charged with genocide is innocuous to

this country. This argument fails to take into consideration

the statement of an official representative of the United States

in the Sixth Committee of the General Assembly of the United

Nations at Paris, October 14, 1948, in which he gave this

pledge to the other nations taking part in that meeting:

The United States delegation intended, at a later

stage, to show the need for the establishment of an

appropriate international tribunal.

Records of the third session of the General Assembly, part 1,

page 103; quoted in the report of the special committee for

peace and law through United Nations, page 12.

How can it be seriously argued that if the United States

proposes to establish an international penal tribunal, as

promised by its official representatives at Paris 2 years ago,

the Government of the United States will not be bound to make
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a bona fide attempt to become a party to such international

tribunal. Any proposal to send for trial without the

limits of the United States any person charged with crime

committed within the United States would be clearly
unconstitutional.

In order that my objection thus stated to the establishment

of an international court may not be misunderstood, I would

like to emphasize that what I have just said on that subject
refers only to the proposal to establish an international
penal tribunal before which individuals committing crimes in
this country may be personally tried. If the Senate of the
United States had before it a convention outlawing genocide

committed by governments or with governmental connivance
or acquiescence, which is the true meaning of the term and

which the public thinks is being outlawed by the convention
now before the Senate, I would gladly appear before you and
as earnestly urge the approval of such a treaty as I am now

as earnestly urging the Senate not to ratify the present
treaty as submitted.

* * *

I would like to see the United States Government take
the leadership in proposing the outlawry of genocide when

committed by governments as a matter of policy or by their
connivance or acquiescence. I would also like to see
included in the same convention, a commitment by the

signatories to prevent and punish that kind of genocide
within their territories whether committed by public
officials, private individuals, or groups of individuals.

(3) DEFINITION OF GENOCIDE INADEQUATE TO MEET THE SITUATION

The crux of the criticism of the convention now before

the Senate is the definition of genocide contained in
article II. The first paragraph of that article reads:
"In the present convention, genocide means any of the
following acts committed with intent to destroy, in whole

or in part, a national, ethnical, racial, or religious
group, as such." Article IV limits the application of the
convention to persons committing genocide. We are
accordingly at the outset met with a bar against accusing
governments, totalitarian or otherwise, of genocide. In
this respect the convention is a departure from the approach
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to the crime of genocide with which the United States

Government started the negotiations which led to the

signature of the convention. As will be seen from the

proceedings of the Ad Hoc Commiteee of the Economic

and Social Council of the United Nations, the representative

of the United States in that Committee insisted that genocide

could not exist except with governmental approval,

connivance, or acquiescence. For reasons best known to our

own Government officials, this approach was later abandoned

and we are now presented with a convention dependent for

its efficacy upon the punishment of individuals in

national courts.

Furthermore, the convention provides that these acts of

individuals shall be committed with intent to destroy a.

protected group "in whole or in part." The question

immediately arises, Is the killing by an individual of one

or two members of a group with intent to destroy those

members as part of the group, regarded as genocide? In

order to meet this difficulty, some of the proponents of

the convention now seek to escape it by arguing that the

intention must be to destroy the whole group. This is

equally untenable. How could an individual or group of

private individuals undertake to destroy a whole national,

racial, ethnical, or religious group within the country

without governmental approval, connivance, or acquiescence?

(p. 213-221, Hearings.)

When the Subcommittee had reviewed the sizeable volume of

testimony presented to it (the printed hearings total 555 pages),

it recommended approval of the convention with four specific

understandings and one declaration. The report, transmitted to

the full Committee on May 23, 1950, was not printed as a formal

Committee publication, but the following page from the Legislative

History of Committee on Foreign Relations, United States Senate,

81st Congress (81st Cong., 2d sess. Senate Document 247) states:
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Legislative action.--When the convention was first sent

to the committee, it was recognized that there were several

novel features involved which would require careful study.

A subcommittee under the chairmanship of Senator McMahon was

accordingly set up to hold hearings and report to the full

committee. The subcommittee heard representatives of

organizations with a combined membership of over 100,000,000

people, who testified in favor of ratification. On the other

hand a substantial part of the American Bar Association,

including the House of Delegates, presented persuasive

arguments against ratification of the convention in its

present form. In hopes of meeting these objections, the

subcommittee, on May 23, 1950, reported the convention

favorably to the full committee with four specific

understandings and one declaration. Since these were given

wide publicity as a result of a news conference, but do not

otherwise appear in the published committee records, they are

reproduced here:

(1) that article IX shall be understood in the traditional

sense of responsibility to another state for injuries

sustained by nationals of the complaining state in

violation of principles of international law, and shall not

be understood as meaning that a state can be held liable

in damages for injuries inflicted by it on its own
nationals.

(2) that the United States Government understands and

construes the crime of genocide, which it undertakes to

punish in accordance with this convention, to mean the

commission of any of the acts enumerated in article II of

the convention, with the intent to destroy an entire

national, ethnical, racial, or religious group within

the territory of the United States, in such manner as to

affect a substantial portion of the group concerned;

(3) that the United States Government understands and

construes the words "mental harm" appearing in article II

of this convention to mean permanent physical injury to

mental faculties.

(4) that the United States Government understands and

construes the words "complicity in genocide" appearing in

article II of this convention to mean participation before

and after the fact and aiding and abetting in the

commission of the crime of genocide.

DECLARATION
t s

In giving its advice and consent to the ratification of

the Convention on the Prevention and Punishment of the Crime

of Genocide, the Senate of the United States of America does

sc considering this to be an exercise of the authority of

the Federal Government to define and punish offenses against
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the law of nations, expressly conferred by article I,

section 8, clause 10, of the United States Constitution,

and, consequently, the traditional jurisdiction of the

several States of the Union with regard to crime is in

no way abridged.

The issues raised by the Genocide Convention were discussed

in several meetings of the full committee. Since misgivings

continued about certain aspects of the convention, the

understandings were redrafted as reservations and were still

under discussion at the time Congress recessed.

C. Parallel consideration in the American Bar Association, 124

Simultaneous with the consideration of this Convention by

the United States Senate was the discussion which occurred in the

American Bar Association during and preliminary to its 72nd Annual

Meeting in St. Louis, September 5-9, 1949. Two reports were

transmitted to the Association on ratification of the Genocide

Convention by the United States. The Report of the Special Committee

on Peace and Law through United Nations supported a resolution

recommending that the treaty should not be ratified, as submitted.

The basic objections can be found in the statements outlined in the

testimony of the three ABA witnesses cited above.

The Section on International and Comparative Law recommended

ratification only with certain reservations, as follows:

1. That the words "with intent to destroy in whole or in part

a national, ethnical, racial, or religious group as such" in

article II refer to all the inhabitants of a country who are

identifiable as of the same national, ethnical, or racial

origin or of the same religious belief and that none of the

acts enumerated in the subparagraphs of the said article II shall

be deemed to have been committed with the requisite intent to

destroy such a group in whole or in part unless such acts

directly affect thousands of persons.
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2. That the phrase "mental harm" in article II (b) means

permanent physical injury to mental faculties of 
members of

a group, such as that caused by the excessive use or

administration of narcotics.

3. That the provision "direct and public incitement 
to commit

genocide" in subparagraph (c) of article III shall not have

any application to the United States because to render such

incitement unlawful in the United States it is sufficient to

outlaw conspiracy to commit genocide as is done in

subparagraph (d) of article III without specifically

enumerating the act of direct and public incitement as

contained in subparagraph (c) of article III.

4. That the phrase "complicity in genocide" in article III (e)

means "aiding, abetting, counseling, commanding, inducing, or

procuring the commission of genocide."

5. That the phrase "responsibility of a state for genocide" in

article IX does not mean responsibility of a national

government to pay damages for injuries to its own nationals

and that this phrase does not mean that a national government

may be prosecuted as a defendant in any case arising under

the convention.

6. That articles I through VII of the convention are not self-

executing in the United States; that Federal legislation will

be necessary to carry out the provision of these articles,

and such legislation will be limited to matters appropriate

under the constitutional system of the United States for

Federal legislation.

7. That a person charged with having committed an act in the

United States in violation of the statutes enacted to

implement the convention shall be tried only by the Federal

court of the district wherein the act is alleged to have been

committed. (p. 232, Hearings)

The ABA House of Delegates, upon receipt of these two different

) reports, appointed a committee of six, not including any members of

the Special Committee or the Section on International and Comparative

Law, to consider both reports and make recommendations to the House.

The House Committee made its report in the form of a resolution which
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was accepted by the Special Committee but rejected by the Section.

On September 8, 1949, the House of Delegates adopted the House

Committee resolution by a large margin. The resolution, which

servesas an official position statement of ABA on the Genocide

Convention, follows:

Be it resolved, that it is the sense of the American

Bar Association that the conscience of America like that

of the civilized world revolts against Genocide (mass

killing and destruction of peoples); that such acts are

contrary to the moral law and are abhorrent to all who

have a proper and decent regard for the dignity of

human beings, regardless of the national, ethnical,

racial, religious or political groups to which they

belong; that Genocide as thus understood should have

the constant opposition of the government'of the United
States and of all its people.

Be it further resolved, that the suppression and

punishment of Genocide under an international convention
to which it is proposed the United States shall be a

party involves important constitutional questions; that
the proposed convention raises important fundamental

questions but does not resolve them in a manner

consistent with our form of government.

Therefore, be it resolved, that the convention on

Genocide now before the United States Senate be not

approved as submitted.

Be it resolved further, that copies of the report

of the Special Committee on Peace and Law Through United

Nations and the suggested resolutions from the Section
of International and Comparative Law be transmitted,

together with a copy of this resolution, to the

appropriate committees of the United States Senate and

House of Representatives.

D. The Convention in the U.S., May 28, 1950-1968

On July 31, 1950, during the Korean crisis, the Korean

Ambassador to the United States addressed a note to Ambassador Warren

Austin, U.S. Representative to the United Nations, concerning the
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importance of the Genocide Convention to the Republic of Korea at

that time. Making reference to the "imminent danger that the

invaders [from the north] will commit genocide in Communist-controlled

Korea on the Christian population," the Ambassador appealed to the

Government of the United States for the early ratification of the

Genocide Convention. President Truman transmitted a copy of the

Korean note to the Chairman of the Committee on Foreign Relations on

August 26, 1950. His covering letter also urged favorable action by

the Committee so that the Senate might take favorable action before

the next session of the General Assembly. (Department of State

Bulletin, September 4, 1950, 379-380

In November 1950, the Legal Advisor of the Department of

State, Adrian S. Fisher, discussed some of the questions brought up

in any examination of the Convention by lawyers in an article, "The

United Nations and the Genocide Convention," in volume 1 of United

Nations League of Lawyers Review. In his conclusion he "hoped that the

United States will soon be able to join with the other democratic

and civilized countries of the world in accepting this convention."

(Whiteman, Marjorie. Digest of International Law, vol. 11, pages 864-67.)

Secretary of State John Foster Dulles, while testifying on

April 6, 1953, before the Senate Committee on the Judiciary in

hearings on Senate Joint Resolutions 1 and 43 (83rd Congress) relating

to the proposed "Bricker" amdndment to the Constitution stated: "I

have some doubt as to whether in the view of the events that have
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intervened the Genocide Treaty is going to accomplish the purposes

which were in the minds of those who drafted it. The Soviet Union

and its satellites have either refused to ratify or ratified 
it with

serious reservations. I believe that the solution of the problem

which must be envisaged by that treaty could better be reconsidered at

a later date. I would not press at the moment for its ratification."

(Whiteman, v. 11, page 867-68.)

A further policy statement by the Department of State, as

transmitted in a letter to Senator Alexander Wiley from Assistant

Secretary for Congressional Relations Thruston B. Morton on May 10,

1954, referred to the Dulles statement in 1953 and 
noted: "The

United States Senate has not given its advice and consent to

ratification of the Genocide Convention. That convention accordingly

has not been ratified by the President of the United States and 
is not

in force for the United States. Its provisions have no binding effect

within the United States and have in no way abridged or affected 
the

rights and freedoms of American citizens." (Department of 
State Bulletin,

June 7, 1954, p. 882-884.)

In 1963, President Kennedy sent three international human rights

conventions -- dealing with forced labor, slavery, and the political

rights of women -- to the Senate for ratification; however, no direct

action was taken at that time on the Genocide Convention.

In 1964 Senator Hugh Scott headed a group of ten Senators 
who

appealed to President Johnson for his "support of our effort 
to have

4
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the United States ratify the Convention on the Prevention and

Punishment of the Crime of Genocide." "We are writing to you because

it is generally recognized that only a strong appeal from the

President will bring this measure to debate and a vote in the Senate."

On February 24, 1964, Senator Scott included in the Congressional

Record the reply which he received from Frederick G. Dutton,

Assistant Secretary of State for Congressional Relations: "This

administration shares fully the convictions which led President Truman

to submit the Genocide Convention to the Senate in 1949 with the

request for advice and consent to its ratification. There can be no

question of this Government's dedication to the convention's purpose

of outlawing the international crime of genocide. It is the intention

of the administration to ratify the Genocide Convention upon receiving

the advice and consent of the Senate, and we hope that the situation

in the Senate will develop to a point where this can be achieved."

(Congressional Record- February 24, 1964, p. 3295 [daily edition].)
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E. Reconsideration in 1969 and 1970

On April 2, 1969, in response to a letter from Bruno V. Bitker,

chairman of the Wisconsin advisory committee of the U.S. Commission on

Civil Rights and a member of the U.S. National Commission for UNESCO,

Senator J. William Fulbright, Chairman of the Committee on Foreign

Relations, indicated that it was his view that the committee could resume

consideration of the Genocide Convention at any time the members wished.

He noted, too, that "the Committee's disposition may be influenced if the

American Bar Association were to recommend ratification." (ABA Journal,

January 1970, p. 72 -- article by Bitker, "Genocide Revisited.")

On December 9, 1969, the Section on Individual Rights and Responsibilities

of the American Bar Association, under chairman Jerome 
J. Shestack, recom-

mended that the ABA House of Delegates enact a resolution calling for

ratification of the Genocide Convention by the Senate. The 41-page report

which accompanied the Resolution expanded on five major areas which can be

listed in outline form --

I. The Genocide Convention is a document of human

liberty consistent with and in the furtherance

of the American tradition.

II. An international Convention or treaty is the most

suitable form for addressing the dangers of

genocide.

46
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A. Treaties are today the normal means for

entering into mutual commitments for common

purposes.

B. The genocide convention deals with a subject

of common concern to all mankind.

III. The genocide convention properly focuses both on

states, and on individuals,

A. States are made answerable both for commission

and tolerance of genocide,

B. Individuals are made directly responsible for

participation in genocide.

IV. The genocide convention is in all respects

consistent with the Constitution, the laws, and

the ideals of the United States,

A. The general objections to the genocide

convention made in 1949-50 are wholly

obsolete today.

B. The specific objections raised to the

genocide convention are not meritorious.

V. The genocide convention remains an issue of

current importance.

Ben R. Miller, a member of the Council of the Section of Individual

Rights and Responsibilities, submitted a minority report setting forth

his reasons for disagreeing with the recommendation that the ABA urge

ratification of the Genocide Convention. Mr. Miller notes that "if such

action would only result in adding a new crime to the list of federal

crimes, triable only in United States Courts, our citizens would at least

have all the safeguards provided in the Constitution.... I would then be

.. m}ryy
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concerned only with these questions: 1. Isn't 'genocide' defined too

broadly, vaguely and dangerously? 2. Would not the military strength

of this nation and hence the nation itself be endangered if in following

orders of a superior officer in the heat of battle subordinates would be

faced with the instant decision of whether to risk court martial for

refusing to follow orders, or punishment for genocide if a jury in the

calm aftermath of a war could consider the result of following a

particular order to have been genocide?

"But ratification of this Treaty by the United States would go far

beyond merely adding a new crime.... For under the Treaty our citizens

could be tried and punished not only in the United States courts but by:

(1) a 'competent tribunal' of the nation 'in the territory of which the

act was committed' or (2) 'by such international penal tribunal as may

have jurisdiction with respect to those contracting parties which shall

have accepted its jurisdiction.' (And it is no answer by those who

urge ratification to say there is not now such a court established, for

if ratification of the Treaty is in the interest of international good

will, the United States could ill afford to incur such ill-will by

refusing to accept an international penal tribunal.)

"Should the United States ratify this treaty, our prisoners of war

in North Vietnam, by way of example, could be brought to trial there on

charges of 'genocide', before North Vietnam courts.
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"Those of our armed forces involved in the tragic My Lai incident,

in South Vietnam, could be brought to trial under the Treaty before the

courts of South Vietnam on charges of 'genocide.' True, this would not

be likely as long as our government is supporting the present government

of South Vietnam in its war with the north; but the north may ultimately

win, or the Thieu government (be) overthrown, or we pull our forces out. And

since no period of 'limitations' against trials of those accused of

genocide, particularly as to those who moved from the territory wherein

the alleged crime occurred, is prescribed in the treaty, I presume the

'War Crimes' precedent of capture and trial many years later would apply."

On February 19, 1970, just a few days before the House of Delegates

of the American Bar Association was to vote on whether to change its

position on the subject of ratification, President Nixon requested the

Senate to renew its consideration of the Genocide Convention and to grant

its advice and consent to ratification. The President asserted, "we

should delay no longer in taking the final convincing step which would

reaffirm that the United States remains as strongly opposed to the crime

of genocide as ever. By giving its advice and consent to ratification of

this Convention, the Senate of the United States will demonstrate

unequivocally our country's desire to participate in the building of

international order based on law and justice." Secretary of State Rogers

in his report to the President on the Convention recommended "an under-

standing to make clear that the United States Government understands and

construes the words 'mental harm' appearing in Article II (b) of this
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Convention to mean permanent impairment of mental faculties." (Department

of State Bulletin, March 16, 1970, pp. 350-353.)

On February 23, 1970, the American Bar Association House of Delegates

voted, 130-126, to adhere to its 1949 position against Senate ratification

of the Genocide Convention.

Meanwhile, the Senate Committee on Foreign Relations took action to

reconsider the Convention, which was designated Executive B, 91st

Congress, 2nd session. A Special Subcommittee on the Genocide Convention

was appointed on March 20, chaired by Senator Frank Church, Idaho, and

consisting of Senators Stuart Symington, Missouri; Claiborne Pell, Rhode

Island; John Sherman Cooper, Kentucky; and Jacob K. Javits, New York.

The Subcommittee held hearings on April 24. and 27, 1970. The

published hearings of some 261 pages carried the oral testimony of 17

persons and 52 statements submitted for the record. In addition, they

covered a brief session on May 22, 1970.

Ambassador Charles W. Yost, U.S. representative to the United Nations,

in testifying on April 24, observed: "It is my strong belief that

ratification of the Genocide Convention by the United States would sub-

stantially serve our national interest in two ways: First, by its impact

on world opinion, and second, by its impact on world law." (p. 26,

Hearings.)
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George H. Aldrich, Deputy Legal Adviser, Department of State, also

presented a statement on April 24: "I shall direct my comments to the

types of acts the Convention deals with and to the ways in which such acts

would be tried and punished. In particular, I want to ensure that there

is no misunderstanding about the question of extradition."

On the subject of U.S. interpretation and policy as regards

extradition he said: "United States law provides for extradition only

where there is an extradition treaty in force. The Convention does not

purport to be an extradition treaty. It would require only that the United

States provide for extradition for genocide in new extradition treaties

which we might negotiate or in revisions of existing extradition treaties."

"There are no such treaties now in existence with any country" -- i.e.,

those making genocide an extraditable offense.

"We would not negotiate such treaties until the Congress has passed

legislation making genocide a crime in the United States because it 
is our

policy not to make an offense extraditable unless it is a crime" in both

States involved. "Another factor in any decision to negotiate an ex-

tradition treaty is whether the judicial process of the other country

affords persons who may be extradited a fair trial." Basic procedural pro-

te.ctigna have to be built into the treaty at the beginning.

gr



For example, (1) "any extradition treaty will require the State

requesting extradition to produce sufficient evidence to persuade both

a United States Court and the Executive that the person sought would be

held for trial under United States law if the offense had been committed

here; (2) "any extradition treaty will assure the person sought the right

to the remedies and recourses provided by the law of the requested State

(for example, habeas corpus) and (3) "any extradition treaty will preclude

extradition when the person sought is undergoing or has undergone trial

in the United States for the same act."

In addition, Mr. Aldrich points out with reference to Article VI,

on the trying of persons accused of genocide in the State where the act

was committed, that "this provision contemplates the obligation of that

State and does not exclude trial by other States having jurisdiction. The

negotiating record of the Genocide Convention makes clear, in particular,

that trial for acts committed in a foreign country could be held in the

State of which the defendant is a national. We believe that the statute

implementing the Convention should cover not only acts committed 
in the

territory of the United States, but, in addition, acts committed anywhere

by American nationals." In the event that a case is presented involving

an American national before criminal proceedings have been initiated in

the United States, "we would reserve discretion to initiate proceedings

ourselves, rather than extradite." (p. 43-46, Hearings.)
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During the questioning period Mr. Aldrich was queried on the policy of

the Department of State on ratification of the Convention and Congressional

passage of the implementing legislation called for in Article V of the

Convention. According to correspondence from the Department of State

dated May 22, 1970: "It's the Department's intention to recommend to the

President that his instrument of ratification to the Genocide Convention

not be signed, and if signed not be deposited, until after implementing

legislation for that Convention has been enacted." (p. 59, Hearings.)

Another government witness in support of the ratification of the

Genocide Convention was Rita E. Hauser, U.S. representative to the United

Nations Commission on Human Rights. The following is a brief summary of

her statement. She first points out that "ratification of the Genocide

Convention is a proper exercise of the treaty power." The Convention

flows from the provisions of the UN Charter on human rights by which an

international organization was established but which also comprises a

code of conduct binding on all members. The scope of treaties since 1945

has been diverse; genocide is a matter of concern to all states and one

requiring common treatment. Massive horror anywhere affects all the world

and is usually associated at some point with threats to or breaches of

international peace and security. The fact that 75 States have entered

into a treaty on genocide in and of itself makes the subject one of

international concern. And, if genocide is a matter of international
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concern, then the U.S. has the constitutional power to enter into a treaty

on the subject. In addition, the Constitution grants to the Congress in

Article 1, section 8, power to define and punish "offenses against the

Law of Nations." The world community by its widespread ratification of

the Genocide Convention has defined genocide as a crime against the law

of nations.

Secondly, "ratification of the Convention does not, per se, make

genocide a punishable crime under domestic law." The Genocide Convention

is not self-executing; ratification does obligate the U.S. to enact

implementing legislation.

Thirdly, "the Genocide Convention recognizes that both states and

individuals must be deterred in order to minimize the risk of genocide."

9
States must be liable to answer in international organs for actions taken

by their governments or actions taken in their territory -- even without

official government sanction. A state is given the affirmative obligation

to prevent and punish genocide within the area it controls. Also,

individuals are put on notice that they cannot hide behind the actions of

governments in which they participate. (p. 39-46, Hearings.)

On April 27, Richard N. Gardner, Professor of Law and International

Organization at Columbia University and representative of the Ad Hoc

Committee on Human Rights and Genocide Treaties, noted in his printed

'(.
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- statement that the "Convention has been carefully and strictly drawn torequire

specific intent to commit genocide: therefore, it does not apply, as some

have suggested, to racial discrimination, to segregation, or to American

military operations in Viet Nam." "It should be clearly understood that

Americans abroad in Viet Nam or anywhere else, are normally subject to

local criminal law. If a foreign sovereign includes genocide among the

crimes which it condemns, then Americans can be accused of committing it

there, even if neither the United States nor the other country is a party

to the Convention."

In concluding, Professor Gardner observed, "Our ratification of this

Convention will dissipate the embarrassing contradiction between our

failure to act and our traditional leadership in support of basic human

rights. Ratification will put the United States in a better legal and

moral position to protest acts of genocide in other parts of the world.

Ratification will also.increase United States influence in the continuing

UN process of defining and implementing legal norms in the field of

human rights." (see p. 111-113, Hearings.)

Testifying on April 27 on opposition to ratification was Henry Leroy

Jones, a Washington attorney who worked for many years in the Department of

Justice, handling claims and litigation with international aspects. One of

his major points of criticism, related to his work experience, is that "a

statute punishing genocide as defined in articles II and III would violate
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due process under the Supreme Court's void-for-vagueness doctrine." His

presentation, fully developed in the statement he forwarded to the Committee,

follows below:

I take it that all will agree that if an Act of
the Congress prescribing penalties for the offenses
defined in Articles II and III would be unconstitutional,
the Convention should not be ratified.

The statement of Deputy Legal Adviser George
H. Aldrich, filed with this subcommittee on April 24,
contains no intimation that the draft statute imple-
menting the Convention which the Administration is
preparing will not define genocide exactly as it is
defined in the Convention. Indeed it must do so if
the obligation of Article V is to be complied with.

I append to this statement a draft statute which
was prepared by the Section of Individual Rights and
Responsibilities of the American Bar Association and

submitted to the House of Delegates of the Association
in February 1970. The Section's report was drafted
by a committee chaired by Ambassador Rita E. Hauser.
It will be noted that the draft follows the language
of Article II and III.

It is elementary that a criminal statute must be
unambiguous, definite and precise. Indefiniteness in
federal criminal statutes has been regarded as consti-
tutionally objectionable on the ground that it deprives
the defendant of the right to be informed of the nature
and cause of the accusation, and that it, in effect,
delegates to the judges and juries legislative powers
to determine what acts shall be criminal. United
States v. L. Cohn Grocery Compay 255 U.S. 81 (1921)
is a leading case to that effect.
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Are the provisions of Articles II and III

"unambiguous, definite and precise?"

Let us begin with Article II (a) providing

in substance that whoever with intent to destroy,

in whole or in part, a national, ethnical, racial

or religious group, as such, kills members of the

group.

What are national, ethnical, racial or religious

groups, and how are members to be identified?

As Chief Hearing Examiner of the Office of Alien

Property I was engaged for ten years in interpreting

and applying a statute with similar language. Section

32 (a) (2) (c) and (d) of the Trading with the Enemy

Act (50 U.S.C. app.) provides for the return of
property vested by the Alien Property Custodian to an

individual who was persecuted in an enemy country as

a member of a political, racial or religious group.
That word "group" turned out to mean all things to

all men. Any number of persons, from two or three to

many millions, can constitute a "group."

A group has been judicially defined as a number

of persons or things existing or brought together

with or without interrelation, orderly form, or

arrangement. Words and Phrases, 18 A, p. 630, citing

Hope v. Flentge, 140 Mo. 390, 41 S.W. 1002 (1897).

If a person shoots two Black Panthers or Black

Muslims or two members of the Cosa Nostra, he could

be charged with homicide in a state court. But if

he shoots them "as such" he may be charged with

genocide in a federal court or in an international

tribunal. Under Article II of the Convention a

person who with intent to destroy a small local

group of a large national, ethnical, racial or

religious group murders two members of the local

group would be guilty of genocide, even though

the local group consisted of cnly three persons,

and the national group consisted of three million.
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What is meant in subparagraph (b) by "causing

serious mental harm to members of the group?" Here

again, a reservation proposed in 1949 by the Section

of International and Comparative Law is significant.

It proposed that "the phrase mental harm means

permanent physical injury to mental faculties of

members of a group, such as caused by excessive use

or administration of narcotics." The reservation

would seem to construe mental harm to mean "bodily

harm." The Secretary of State now proposes an under-

standing that "mental harm" be construed to mean

"permanent impairment of mental faculties." Even

under that construction would segregation of school

children constitute genocide? It will be remembered

that in Brown v. Board of Education 347 U.S. 483

at 494, the Supreme Court said in 1954 that to

separate Negro students from others because of their

race generates a feeling of inferiority that may

affect their hearts and minds in a way unlikely

ever to be undone. Quoting from the lower court,

the Supreme Court said further that "...Segregation

with the sanction of the law, therefore, has a

tendency to retard the educational and mental

development of Negro children..."

What is meant by "inflicting on the group

conditions of life calculated to bring about its

physical destruction in whole or in part?" Does

this mean that a city could be charged with,

genocide for permitting its black or Puerto Rican

population to exist in a ghetto or slum?

What is meant by "imposing measures intended

to prevent births within the group?" Would

compulsory sterilization of mental defectives

or encouraging the use of contraceptives by

indigents be genocide? An article in the

Washington Post, within the last few days,

stated that those who have been establishing

offices in the District for the dispensation of

contraceptive information and articles have been

charged with genocide.

0
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What is meant by "forcibly transferring children
of the group to another group?" Would compulsory
busing of white children to a black school, or vice
versa, constitute genocide?

It may be said that these are absurd questions.
If so, absurdity has its significance. In Cramp v.
Board of Public Instruction 368 U.S. 278, the Supreme
Court considered a Florida statute requiring state
employees to swear that "they have never knowingly
lent their aid, support or advice, counsel or
influence to the Communist Party." After raising
a number of questions as to the possible meaning
of the provisions described as "complete lacking
in...terms susceptible of objective measurement,"
the Court said:

"The very absurdity of these possibilities
brings into focus the extraordinary ambiguity
of the statutory language.. .a statute which either
forbids or requires the doing of an act in terms
so vague that men of common intelligence must
necessarily guess at its meaning and differ as to
its application, violates the first essential of
due process of law..." (p. 286)

"In the light of our decisions, it appears
upon a mere inspection that these general words

and phrases are so vague and indefinite that any
penalty prescribed for their violation constitutes
a denial of due process of law." (p. 287)

Those who argue for a loose construction of
the treaty power to justify ratification of the
Genocide Convention will find it difficult to
justify prosecution under the strict construction
required of criminal statutes. I submit that a
federal criminal statute in the words of Articles
II and III of the Convention would be unconstitutional
as a violation of the due process clause of the
Fifth Amendment.

* * *

.4 .6
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It will also be necessary to specify quantitively [sic]
the meaning of "in part." Does it mean the same for a
group of three persons as for a group of thirty million?
The burden of showing how a statute can be drafted which
would satisfy the requirements of the due process clause
of the Constitution lies on the proponents of the
convention. They have not yet done so. p. 141-144, Hearings.)

F. PolicyAlternativcs for the United States

The Genocide Convention is once again in the hands of the Senate,

which has asked the Committee on Foreign Relations to examine, consider and

recommend what action the Senate should take on the President's request for

advice and consent to his ratification. The Subcoiuoittee, which received

testimony on the Convention this Spring, has not yet reported to the full

Committee its recommendations.

Several alternatives are open to the Senate at this stage. First, the

Committee can simply agree to take no action regarding the Convention,

letting it remain as pending business as it has for the past twenty years

and neither approving nor rejecting it. Second, the Senate can give its

advice and consent to ratification with the reservation requested by the

President. Third, the Senate can give its advice and consent to ratification,

without reservation. Fourth, the Senate can give its advice and consent to

ratification with additional reservations: i.e., creating such reservations

as might be recommended by the Committee or submitted directly on the floor.

(See previous pages and Appendix, Section B, for examples of the types of

4
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reservations which have been proposed.) Fifth, the Senate can reject the

Convention if more than a third of the Senators present vote against it.

Sixth, the Senate can request that the Convention be withdrawn from the

Senate and sent back to the President without action of any sort.

4 4
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IV. Apendix

A. Text of the Convention on Genocide

The Contictin P rties,
1 ~/~con icdc rod the declaration ride by the General Ase bly of

the Uited i-tions in its resolution 96 (I) dated 11 Dco bor 1946 that
g n cide f&' a crire undor international law, Contrary to the spirit and
cLaj of the United 1ation and3 conde cd by the civilized world;

Roeogn~iuing that at all periods of hi tory genocide has inflicted
great loses on humanity; and

Bo rconrzinced that, in order to liberate n kind from such an
odious scourge, international co-operation is required;

Horebyagreo as hereinafter provided.

ArticleI. The Contracting Parties confirm that genocide, whether
coz.ittod in time of peace or in time of war, is a crime under interna-
tional law which they undertake to prevent and to punish.

Article II. In the present Convention, genocide moans any of the
following acts conitted with intent to destroy, in whole or in part, a
national, ethnical, racial or religious group as ouch:

(a) Killing arnbers of the group;
(b) Cauning serious bodily or Lntal harm to mnabors of the group;
(c) Deliberately inflicting on the group conditions of life calcu-

lated to bring about its physical destruction in whole or in part;
(d) Imposing measures intended to prevent births within the group;
(e) Forcibly transferring children of the group to another group.

Article III. The following acts shall be punishable:

(a) Genocide;
(b) Conspiracy to coit genocide;
(c) Direct and public incitomont to comait genocide;
(d) Attempt to conit genocide;
(e) Complicity in genocide.

Article IV. Persons committing genocide or any of the other acts
enumrated in Article III shall be punished, whether they are constitu-
tional.ly responsible rulers, public officials or private individual.

Article_V. The Cotracting Parties undertake to enact, in accord-
ance with their re poctive Contitutiona, tho ncerary l isaation to
give effect to the provi ions of the prosnt Cornention ed, in partiao-
lar, to provide effective pinalti a for pzre'on, ,uilty of genooido or
any of the othor acts cnuerwtcd in article III.
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ktic _VI. Pereono charged with genocide or any of the other acts
enureratod in Article III hall be tried by a copeteant tribunal of the
State in the territory of which the act was corauitted, or by such inter-
national penal tribunal as nmay have jurisdiction with recpoot to those
Contracting Parties which hall have accepted its jurisdiction.

ArticleVII. Genocide end the other acts enumrted in Article II
hall not be conridored as political cri 3s for the purpco of oxtredi-
tion.

The Contracting Parties pledge the a;elva in nuch cacee to greit
extradition in accordance with their lairs and treaties in force.

Article VIII. Aly Contracting Party iy call tpon the coapetent
organs of the United Lationa to take such action under the Charter of
the United } ations as they consider appropriate for the prevention end
suppression of acts of genocide or any of the other acts onwmratod in
Article III.

Article IX. Disputes between the Contracting Parties relating to
the interpretation, application or fulfilnont of the present Convention,
including those relating to the responsibility of a State for genocide
or any of the other acts onuueratcd in Article III, hall be submitted
to the International Court of Justice at the request of any of the
parties to the dispute.

ArtileI. The present Convention, of which the Chinaoe, Englich,French, Russian and Spanish texts are equally authentic, hall boar the
date of 9 Dece bar 1948.

Article XI. The present Convention hall be open until 31 Dacc:baer
1949 for signature on behalf of any Member of the United Nations and of
any non-member State to which an invitation to sign has been addrocead
by the General Assembly.

The present Convention shall be ratified, and the inetruwznts of
ratification shell be deposited with the Secretary-General of the United
Nations.

After 1 January 1950, the present Convention ray be acceded to on
behalf of any Member of the United ationo and of any non-r mbcr State
which has received an invitctton a ceforesaid.

Instruments of ecceecion thall be deposited with the Socrotary-
General of the United rations.
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C ioleX1. Any Contracting Party nay at any tie, by notification
addroosed to the 3crotary-Gcn ral of the United Iations, extend the ap-
plication of the procent Convention to all or any of the territories for
the conduct of whose foreign rolotions that Contracting Party is reepon-
cible.

Aticle ®__IX . On the day when the firct twenty in tr aints of rati-
fication or acceocion h vo b n d&pooitcd, the Scretary--Gneral chal
draw up a Zrocc -vcrb l nid tr an :.it a copy of it to e ach Mathr of the
United Nations and to each of the non-L b r States cont'rplatod in
Article II.

The present Convontion hla& com into force on the ninetieth day
following the date of dopcait of the tn tioth intru ant of ratifica-
tion or accession.

Any ratification or accession effected suboequorit to the letter date
shall become effective on the ninetieth day following the deposit of the
instru ent of ratification or accoocion.

rtc e ]V. The present Conncntion hall rciain in affect for a
period of ten years an from the data of its cooirg into force.

It shall thereafter remain in force for ucooeive periods of fire
9 years for such Contracting Parties a have rot dnced it at leant six

r onths before the e piratio4 of the cirrcnt period.

Dnunoiation choll be effected by a written notification addressed
to the Sccretary-Gcnral of thMe Uited rationa.

Article _;v. If, as a result of dnuncictions, the nuzbor of Parties
to the present Conwcntion should b co-ae les than sixteen, the Convention
shll cease to be in force from the date on which the lst of thece do-
nuncitione shall become effective.

Article IV. A request for the revision of the prercnt Convcntion
miy be cede at any time by any Contracting Pakrty by roans of a notifica-
tion in writing addressed to the Scoretary--Gneral.

The General Asc:-bly ohal.l decide upon the steps, if any, to be taken
in respect of such request.

Article __MV1. The Secretry--Ganrral of the United nations shall
notify all Members of the United Iftio end the n.an-:.br States eon-
tonplatod in Article II of thi following:

(a) Signatures, r ifict t 'o } n' a Ao'ons r d in eccardance
with Article II;

Ad

LRS-58



LRS-59

1
b) otifioationo rooeivod in accordance with Artile II;

(a) The date up 9n which tho proecnt Convention coms into force
in a&oordanoe with Article XIII;

d) Denunoiatione reosivod in &cccrdnoo with Article XIV;
(e) The abrogation of the Convention in aooordenoe with Article XV;
(f) ?ot1ficatione received in aocordncioe with Article XVI.

ft~ic_ The ori 1l of t ho pro ont Convntion chail1 be
dcpoeitcd in the orchivos of the United tions.

A certified copy of the Conv rtion chcl1 be tr n pitted to all
Morbers of the United Nations nd to the n z-.iber States conterpleted
in Article II.

rti e . The preoont Conrrention ehal be registered by the
Scroteary-Gencral of the United rations on the date of its coming into
force.

J
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B. List of ratifying states and reservations deposited at the U.N. -/

Convention on the Prevention and Punihinent of the Crime of Gen cide

Adopted by the General Assembly of the United Nations on 9 December 19482

ENTRY INTO FORCE,- 12 January 1951, in accordance with article XIII.

REGISTRATION : 12 January 1951, No. 1021.

TExr: United Nations, Treaty Series, vol. 78, p. 277.

State

AFGHANISTAN .............

ALBANIA ..................

ALGERIA ........... .......

ARGENTINA................ -
AUSTRALIA 3  ,............. .

AUSTRIA...................
BELGIUM4 . . . . . . . . .. . . . . . .

BOLIVIA...................
BRAZIL....................
BULGARIA .............. ....

BURMA ...................
BYELORUSSIAN SSR ........
CAMBODIA .. .............. .

CANADA. ..................

CEYLON ...................

CHILE. ...................
CHINA....................
COLOMBIA ..............
CONGO (DEMOCRATIC

REPUBLIC OF)............
COSTA RICA ..............
CUBA .....................
CZECHOSLOVAKIA...........

DENMARK . . . . . . . . . . . . . . . .

DOMINICAN REPUBLIC .......
ECUADOR..................
EL SALVADOR............. .

ETHIOPIA..................
FEDERAL REPUBLIC

OF GERMANY' ...... ..

FINLAND..............
FRANCE. ..................
GHANA.....................

Signature

11 December

12
11
11

December
December
December

1948

1949
1948
1948

30 December 1949
16 December 1949

28 November

11 December
20 July
12 August

28
28
28
11
11
27
11

December
December
September
December
December
April
December

1949

1948
1949
1949

1949
1949
1949
1948
1948
1949
1948

11 December 1948

1 Source, except as otherwise noted:

United Nations. Multilateral

treaties in respect of which the

Secretary-General performs
depositary functions. List of

signatures, ratifications,
accessions, etc., as at
31 December 1969. New York,

United Nations, 1970. (UN

- Document no.: ST/LEG/SER. D/3)

2 Resolution 260 (Ifl), see Oflical Records of the GeneralAssembly, Third Session, Part I (A/810), p. 174.
8In a notification made on ratification, the Government of

Australia extended the application of the Convention to all
territories for the conduct of whose foreign relations Australia
is reotsible.

4 In a notification received by the Secretary-General on 13
March 1952, the Government of Belgium extended the ap-
plication of the Convention to Belgian Congo and the Trust
Territory of Ruanda Urundi.I In a note accompanying the instrument of accession, the
Government of the Federal Republic of Germany stated that'
the Convention would also apply to Land Berlin.

Ratification, accession (a),
notification of succession (d)

22
12
31
5
8

19
5

15
21
14
11
14
3

12
3

19
27

31
14
4

21
15

21
28

1

24
18
14
24

March
May -
October
June
July
March
September

April
July
March
August
October
September
October
June
July
October

May
October
March
December
June

December
September
July

November
December
October
December

1956 a
1955 a
1963 a
1956 a
1949
1958 a
1951

1952
1950 a
1956
1954
1950 a
1952
1950 a
1953
1951
1959

1962d
1950 a
1953
1950
1951

1949
1950
1949

1954 a
1959 a
1950
1958 a

ognoll .MII I al .li. I - - --' -
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State

GREECE ...................

GUATEMALA...............
HAITI.....................

HONDURAS .................
HUNGARY.................
ICELAND...................

INDIA.....................

IRAN......................

IRAQ......................
ISRAEL .................... .

ITALY.....................
JAMAICA...................
JORDAN ....................

LAOS ......................
LEBANON . ..................

LIBERIA....................-.

MEXICO ...................

MONACO...................

MONGOLIA.................

MOROCCO ..................
NEPAL....................

NETHERLANDS.............

NEW ZEALAND .............
NICARAGUA ....... . . ......

NORWAY ..................

PAKISTAN .................

PANAMA ..................

PARAGUAY ....... ...

PERU......................
PHILIPPINES................

POLAND.....................

R PUiwLIC OF KOREA.........
REPUBLIC OF VIET-NAM ....
ROMANIA..................

SAUDI ARABIA.............
SPAIN.....................
SWEDEN...................
SYRIA.....................
TUNTSA ...................

TURKEY...................
UKRAINIAN SSR ... . . ... . .
UNION OF SOVIrr SOCIALIS'r

REPUBLICS .. . ..... . ... . .

UNITED ARAB REPUBLIC ....

UNITED KINGDOM OF GREAT

BRITAIN AND NORTHERN
IRELAND 1 / . . . . .

UNITED STATES OF AMERICA.
UPPER VOLTA ..............

URUGUAY .................

VENEZUELA ................

YUGOSLAVIA................
I

Ratification. accession (a)
Signature notification of succession (d)

29 December 1949 8 December 1954
22 June 1949 13 January 1950
11 December 1948 14 October 1950
22 April 1949 5 March 1952

7 January 1952 a
14 May 1949 29 August 1949
29 November 1949 27 August 1959
8 December 1949 14 August 1956

20 January 1959 a
17 August 1949 9 March 1950

4 June 1952 a
23 September 1968 a

3 April 1950 a
8 December 1950 a

30 December 1949 17 December 1953
11 December 1948 9 June 1950
14 December 1948 22 July 1952

30 March 1950 a
5 January 1967 a

24 January 1958 a
17 January 1969 a
20 June 1966 a

25 November 1949

11
11
11
11
11
11

December
December
December
December
December
December

1948
1948
1948
1948
1948
1948

30 December 1949

16 December

16 December
12 December

11 December

11 December

11 December

1949

1949
1948

1948

1948

1948

29
22
12
11

January
July
October
January

24 February
7 July

14 November
14 October
11 August
2 November

13 July
13 September
27 May
25 June
29 November
31 July
15 November

3 May
8 February

30 January

14 September
11 July
12 July
29 August

1952 a
1949
1957
1950

+1

1960
1950
1950 a
1950 a
1950 a
1950 a
1950 a
1968 a
1952
1955 a
1956 a
1950 a
1954

1954
1952

1970

1965 a
1967
1960 a
1950

1 / Source: UN Doc. no.: C.N. 18. 1970. TREATIES-1, 24 February 1970.
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DECLARATIONS AND RESERVATIONS L-

ALBANIA

As regards article IX: The People's Republic of

Albania does not consider as binding upon itself the

rovisions of article IX which provides that disputes

between the Contracting Parties with regard to the in-

terpretation, application and implementation of the Con-
vention shall be referred for examination to the

International Court at the request of any party to

the dispute. The People's Republic of Albania declares

that, as regards the International Court's jurisdiction

in respect of disputes concerning the interpretation,
application and implementation of the Convention, the

People's Republic of Albania will, as hitherto, main-

tain the position that in each particular case the agree-

ment of all parties to the dispute is essential for the

submission of any particular dispute to the Interna-

tional Court for decision.
As regards article XII: The People's Republic of

Albania declares that it is not in agreement with ar-

ticle XII of the Convention and considers that all the
provisions of the Convention should extend to Non-

Self-Governing Territories, including Trust Terri-
tories.

1 / For objections by certain states to some of these reservations, see

pages 65 and 66.
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ALGERIA

The Democratic and Popular Republic of Algeria
does not consider itself bound by article IX of the
Convention, which confers on the International Court
of Justice jurisdiction in all disputes relating to the
said Convention.

The Democratic and Popular Republic of Algeria
declares that no provision of article VI of the said
Convention shall be interpreted as depriving its tribu-
nals of jurisdiction in cases of genocide or other acts
enumerated in article III which have been committed
in its territory or as conferring such jurisdiction on
foreign tribunals.

International tribunals may, as an exceptional mea-
sure, be recognized as having jurisdiction, in cases in
which the Algerian Government has given its express
approval.

The Democratic and Popular Republic of Algeria
declares that it does not accept the terms of article
XII of the Convention and considers that all the pro-
visions of the said Convention should apply to Non-
Self-Governing Territories, including Trust Terri-
tories.

ARGENTINA

Ad article IX: The Argentine Government reserves
the right not to-submit to the procedure laid down in
this article any dispute relating directly or indirectly
to the territories referred to in its reservation to
article XII.

Ad article XII: If any other Contracting Party ex-
tends the application of the Convention to territories
under the sovereignty of the Argentine Republic, this
extension shall in .no way affect the rights of the
Republic.

BULGARIA

As regards article IX: The People's Republic of
Bulgaria does not consider as binding upon itself the
provisions of article IX which provides that disputes
between the Contracting Parties with regard to the
interpretation, application and implementation of the
present Convention shall be referred for examination
to the International Court at the request of any party
to the dispute, and declares that, as regards the Inter-
national Court's jurisdiction in respect of disputes
concerning the interpretation, application and imple-
mentation of the Convention, the People's Republic
of Bulgaria will, as hitherto, maintain the position that
in each particular case the agreement of all parties
to the dispute is essential for the submission of any
particular dispute to the International Court for de-
cision.

As regards article XII: The People's Republic of
Bulgaria declares that it is not in agreement with
article XII of the Convention and considers that all

the provisions of the Convention should extend to
Non-Self-Governing Territories, including Trust
Territories.



BURMA

"(1) With reference to article VI, the Union of
Burma makes the reservation that nothing contained
in the said Article shall be construed as depriving
the Courts and tribunals of the Union of jurisdiction
or as giving foreign Courts and tribunals jurisdiction
over any cases of genocide or any of the other acts
enumerated in article III committed within the Union
territory.

"(2) With reference to article VIII, the Union of
Burma makes the reservation that the said article shall
not apply to the Union."

BYELORUSSIAN SOVIET SOCIALIST
REPUBLIC

As regards Article IX: The Byelorussian SSR does
not consider as binding upon itself the provisions of
Article IX which provides that disputes between the
Contracting Parties with regard to the interpretation,
application and implementation of the present Con-
vention shall be referred for examination to the Inter-
national Court at the request of any party to the
dispute, and declares that, as regards the International
Court's jurisdiction in respect of disputes concerning
the interpretation, application and implementation of
the Convention, the Byelorussian SSR will, as
hitherto, maintain the position that in each particular
case the agreement of all parties to the dispute is
essential for the submission of any particular dispute
to the International Court for decision.

As regards Article XII: The Byelorussian SSR de-
clares that it is not in agreement with Article XII
of the Convention and considers that all the provisions
of the Convention should extend to non-self-governing
territories, including trust territories.

CZECHOSLOVAKIA

"As regards Article IX: Czechoslovakia does not
consider as binding upon itself the provisions of Ar-
ticle IX which provides that disputes between the
Contracting Parties with regard to the interpretation,
application and implementation of the present Con-
vention shall be referred for examination to the Inter-
national Court at the request of any party to the
dispute, and declares that, as regards the International
Court's jurisdiction in respect of disputes concerning
the interpretation, application and implementation of
the Convention, Czechoslovakia will, as hitherto,
maintain the position that in each particular case the
agreement of all parties to the dispute is essential for
the submission of any particular dispute to the Inter-
national Court for decision.

"As regards Article XII: Czechoslovakia declares
that it is not in agreement with Article XII of the
Convention and considers that all the provisions of
the Convention should extend to non-self-governing
territories, including trust territories."

4 ki
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FINLAND

subject to the provisions of Article 47, para-

graph 2, of the Constitution Act, 1919, concerning

the impeachment of the President of the Republic of

Finland."

HUNGARY

The Hungarian People's Republic reserves its rights

with regard to the provisions of article IX of the

Convention which grant wide jurisdiction to the Inter-

national Court at The Hague, and with regard to the

provisions of article XII which do not define the

obligations of countries having colonies with regard

to questions of colonial exploitation and to acts which

might be described as genocide.

INDIA

"With reference to article IX of the Convention,

the Government of India declare that, for the sub-

mission of any dispute in terms of this article to the

jurisdiction of the International Court of Justice, the

consent of all the parties to the dispute is required

in each case."

MONGOLIA

The Government of the Mongolian People's Re-

public deems it necessary to state that the Mongolian

People's Republic does not consider itself bound by

the provisions of article IX which stipulates that dis-

putes between the Contracting Parties relating to the

interpretation, application or implementation of the

present Convention shall be submitted to the Interna-

tional Court of Justice at the request of any of the

parties to the dispute and declares that the Mon-

golian People's Republic will maintain the position

that in each particular case the consent of all con-

tending parties is essential for the submission of any

particular dispute to the International Court of Justice.

The Government of the Mongolian People's Re-

public declares that it is not in a position to agree

with article XII of the Convention and considers that

the provisions of the said article should be extended

to non-self-governing territories, including trust

territories.

The Government of the Mongolian People's Re-

public deems it appropriate to draw attention to the

discriminatory character of article XI of the Conven-

tion, under the terms of which a number of States are

precluded from acceding to the Convention and de-

clares that the Convention deals with matters which

affect the interests of all States and it should, there-

fore, be open for accession by all States.
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MOROCCO

With reference to article VI, the Government of
Wih eernc n r d that Moroccan courts

His Majesty the King considersthat rc t ts

and tribunals alone have jurisdiction with respect to at h

act of genocide committed within the territory of the

Kingdom of Morocco.

The competence .of international courts may be ad-

mitted exceptionally in cases with respect to which

the Moroccan Government has given its specific

agreement.
With reference to article IX, the Moroccan Govern-

ment states that no dispute relating to the interpreta-

tion, application or fulfilmentof the present Conven

tion can be brought b etn ports

of Justice, without the prior agreement of the parties
to the dispute.

PHILIPPINES

". With reference to article IV of the Conven-
"o. the Philippine Government cannot sanction any

tion, which would subject its Head of State, who

situation which tocondits less favorable than those
is not a ruler, toondtiot whether constitution-

accorded other Heads of State, wh inesGovern-

ally responsible rules or not. The PhilippineGern-
men des not consider said article, therefore, a

overriding the existing immunities from judicial

processes guaranteed certain public officials by the

Constitution of the Philippines.
2. With reference to article VII of the Conven-

tion, th ne Government does not undertake

to give effect to ad article until theCongress of the
SPhilippines has enacted the necessary legislation de-

fining and punishing the crime of genocide, whh

legislation, under the Constitution of the Philippies,

cannot have any retroactive effect.

"3. With reference to articles VI and IX of the

. the Philippine Government takes the posi-

tiCon that nothing contained in said articles shall be

construed asdepriving Philippine courts of jurisdic
tion over all cases of genocide committed within

Philippine territory save only in those cases where
the Philippine Government consents to have the de-
cision of the Philippine courts reviewed by either of

the international tribunals referred to in said articles.

With further reference to article IX of the Conven-

tion, the Philippine Government does not consider

said article to extend the concept of State responsi-

bility beyond that recognized by the generally ac-

cepted principles of international law.

4
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POLAND

As regards article IX: Poland does not regard itself

as bound by the provisions of this article since the

agreement of all the parties to a dispute is a necessary
condition in each specific case for submission to the

International Court of Justice.

As regards article XII: Poland does not accept the

provisions of this article, considering that the Con-

vention should apply to Non-Self-Governing Terri-

tories, including Trust Territories.

ROMANIA

As regards article IX: The People's Republic of

Romania does not consider itself bound by the pro-
visions of article IX, which provides that disputes
between the Contracting Parties relating to the inter-

pretation, application or fulfilment of the -Convention

shall be submitted to the International Court of Jus-
tice at the request of any of the parties to the dispute,
and declares that as regards the jurisdiction of the

Court in disputes relating to the interpretation, appli-
cation or fulfilment of the Convention, the People's

Republic of Romania will adhere to the view which
it has held up to the present, that in each particular
case the agreement of all the parties to a dispute is
required before it can be referred to the International
Court of Justice for settlement.

As regards article XII: The People's Republic of
Romania declares that it is not in agreement with
article XII of the Convention, and considers that all
the provisions of the Convention should apply to the
Non-Self-Governing Territories, including the Trust
Territories.

SPAIN

With a reservation in respect of the whole of article

IX (jurisdiction of the International Court of Justice).

UKRAINIAN SOVIET SOCIALIST
REPUBLIC

As regards Article IX: The Ukrainian SSR does
not consider as binding upon itself the provisions of
Article IX which provides that disputes between the

Contracting Parties with regard to the interpretation,
application and implementation of the present Con-
vention shall be referred for examination to the Inter-
national Court at the request of any party to the

dispute, and declares that, as regards the International
Court's jurisdiction in respect of disputes concerning
the interpretation, application and implementation of
the Convention, the Ukrainian SSR will, as hitherto,
maintain the position that in each particular case the
agreement of all parties to the dispute is essential for
the submission of any particular dispute to the Inter-
national Court for decision.

As regards Article XII: The Ukrainian SSR de-
clares that it is not in agreement with Article XII
of the Convention and considers that all the provisions
of the Convention should extend to Non-Self-Govern-
ing Territories, including Trust Territories.
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1 /
OBJECTIONS -

AUSTRALIA

"The Australian Government does not accept any

of the reservations contained in the instrument of

accession of the People's Republic of Bulgaria, or in

the instrument of ratification of the Republic of the

Philippines.
"Also, the Australian Government does not accept

any of the reservations made at the time of signature

of the Convention by the Byelorussian Soviet Social-

ist Republics, Czechoslovakia, the Ukrainian Soviet

Socialist Republic and the Union of Soviet Socialist

Republics.'\2 /

"The Australian Government does not accept the

reservations contained in the instruments of accession

of the Governments of Poland and Romania.. 3_/

BELGIUM
The Government of Belgium does not accept the

reservations made by Bulgaria, Byelorussian Soviet

Socialist Republic, Czechoslovakia, Poland, Romania,

the Ukrainian Soviet Socialist Republic and the

Union of Soviet Socialist Republics.

1 / Unless otherwise indicated, the objections were communicated to the

Secretary-General on ratification or accession by the objecting State.

2 / Communication of 15 November 1950.

3 / Communication of 19 January 1951.
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BRAZIL

The Government of Brazil objects to the reserva-

tions made to the Convention by Bulgaria, the Byelo-

russian Soviet Socialist Republic, Czechoslovakia, the

Philippines. Poland, Romania, the Ukrainian Soviet

Socialist Republic and the Union of Soviet Socialist

Republics. The Brazilian Government considers the

said reservations as incompatible with the object and

purpose of the Convention.

The position taken by the Government of Brazil is

founded on the Advisory Gpinion of the International
Court of Justice of 28 May 1951 /and on the resolu-

tion adopted by the sixth session of the General
Assembly on 12 January 1952, on reservations to
multilateral conventions 2/

The Brazilian Government reserves the right to
draw any such legal consequences as it may deem fit
from its formal objection to the above-mentioned
reservations.

CEYLON

"The Government of Ceylon does not accept the
reservations made by Romania to the Convention."3/

CHINA

"The Government of China ... objects to all the
identical reservations made at the time of signature
or ratification or accession to the Convention by Al-

bania, Bulgaria, Burma, Byelorussian Soviet Socialist
Republic. Czechoslovakia, Hungary, Poland, Ro-
mania, the Ukrainian Soviet Socialist Republic and

the Union of Soviet Socialist Republics. The Chinese
Government considers the above-mentioned reserva-
tions as incompatible with the object and purpose of
the Convention and, therefore, by virtue of the Ad-
Viso Opinion of the International Court of Justice
of 29May 1951, 4 /would not regard the above-men-
tioned States as bang Parties to the Convention."" 5/

1 / International Court of Justice, Report 1951,

2/ Resolution 598 (VI); see Official Records of

Session, Supplement No. 20 (A/2119), p. 84.

3 / Communication received on 6 February 1951.

4 / International Court of Justice, Report 1951,

5 / Communications received on 15 November 1954,

25 July 1956, the last two in respect of the

and Burma, respectively.

p. 15.
the General

p. 15.
13 September
reservations

Assembly, Sixth

1955 and
by Albania
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CUBA

The Government of Cuba does not accept the reserva-

tions made by Bulgaria, the Byelorussian Soviet So-

cialist Republic, Czechoslovakia, Poland, Romania, the

Ukrainian Soviet Socialist Republic and the Union of

Soviet Socialist Republics.

ECUADOR

The Government of Ecuador is not in agreement with

the reservations made to articles IX and XII of the

Convention by the Governments of Bulgaria, Byelorus-

sian Soviet Socialist Republic, Czechoslovakia, the

Ukrainian Soviet Socialist Republic and the Union of

Soviet Socialist Republics and, therefore, they do not

apply to Ecuador which accepted without any modifica-

tions the integral text of the Convention. 1

The Government of Ecuador does not accept the

reservations made by the Governments of Poland and

Romania to articles IX and XII of the Convention.2/

GREECE

We further declare that we have not accepted and

do not accept any reservation which has already been

made or which may hereafter be made by the countries

signatory to this instrument or by countries which have

acceded or may hereafter accede thereto.

NETHERLANDS

"The Government of the Kingdom of the Netherlands

declares that it considers the reservations made by

Albania, Algeria, Bulgaria, the Byelorussian Soviet

Socialist Republic, Czechoslovakia, Hungary, India,

Morocco, Poland, Romania, the Ukrainian Soviet So-

cialist Republic and the Union of Soviet Socialist Re-

publics in respect of Article IX of the Convention on

the Prevention and Punishment of the Crime of Gen-

ocide, opened for signature at Paris on 9 December

1948, to be incompatible with the object and purpose

of the Convention. The Government of the Kingdom

of the Netherlands therefore does not deem any State

which has made or which will make such reservation a

party to the Convention."

1 / Communications received on 31 March 1950 and 21 August 1950, the latter

with respect to the reservations made by the Government of Bulgaria.

2 / Communications received on 9 January 1951.
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NORWAY

"The Norwegian Government does not accept

the reservations made to the Convention by

the Government of the Philippines at the

time of ratification." 1 /

REPUBLIC OF VIET-NAM

Referring to the reservations to articles IX and XII

made on signature by the Byelorussian Soviet Socialist

Republic, Czechoslovakia, the Ukrainian Soviet So-

cialist Republic and the Union of Soviet Socialist Re-

publics, and on accession by Bulgaria, and to the re-

servations to articles IV, VI, VII and IX of the

Convention made on ratification by the Philippines,
the Government of the Republic of Viet-Nam informed

the Secretary-General that it was the intent of the

Government of Viet-Nam in acceding to the Convention

for the Prevention and Punishment of the Crime of

Genocide, to accept only the text of that Convention

as approved on 9 December 1948 in resolution 260 A

(III) and voted by the General Assembly of the

United Nations at its 179th plenary meeting, and not

the reservations submitted by the above-mentioned

States or by any other State at the time of signature

by their representatives, or of deposit of their instru-

ments of ratification or accession to the Convention. 2 /

UNITED KINGDOM

The Government of the United Kingdom does

not accept the reservations to articles IV,

VII, VIII, IX, or XII of the Convention made

by Albania, Algeria, Argentina, Bulgaria,

Burma, the Byelorussian Soviet Socialist

Republic, Czechoslovakia, Hungary, India,

Mongolia, Morocco, the Philippines, Poland

Romania, Spain, the Ukrainian Soviet

Socialist Republic, the Union of Soviet

Socialist Republics or Venezuela.

1 / Communication received on 10 April 1952.

2/ Communication received on 3 November 1950.
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C. Excerpts from "Genocide Revisited," by Bruce V. Bitker

(American Bar Association Journal, v. 56, I90: 71-75)

The objections to ratification of the

Convention on Genocide may be sum-

marized as follows: The treaty is un-

constitutional because it deals with a

matter not of international concern

and, therefore, beyond the treaty-mak-

ing power; being self-executing, it

would interfere with our accepted fed-

eral-state relationship by acting on

matters of state and local concern; by

making "direct and public incitement

to commit Genocide" a punishable act

it would conflict with our constitution-

ally protected freedoms of speech and

press; the treaty would deprive Ameri-

can citizens of their constitutional

right to a jury trial; an American citi-

zen would be tried by an unfriendly

foreign court in a foreign land. An-

other objection, more political than

legal, is that the whole effort toward

protecting human rights internation-

ally is a subtle but basic attack on our

form of government. It is argued, too,

that if the door is opened to one

human rights treaty, which might be

innocuous in itself, then the engulfing

flood follows. This is the "opening
wedge" objection. It is obviously

meaningless in light of American hesi-

tancy to approve other human rights

treaties.

The treaty-making power is covered

in the Report of the Special Committee

of Lawyers of the President's Commis-

sion for the Observance of Human

Rights Year published in October,

1969. The committee's findings are

best summarized by Justice Tom C.

Clark, its chairman, in his letter of

transmittal of August 20, 1969,

wherein he says in part:
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I would like to reiterate here, how-
ever, our findings after a thorough re-view of judicial, Congressional and

diplomatic precedents, that human
rights are matters of international con-
cern; and that the President, with the
United States Senate concurring, may,
on behalf of the United States, under
the treaty power of the Constitution,
ratify or adhere to any international
human rights convention that does not
contravene a specific constitutional pro-
hibition.

The treaty-making power under our
Constitution (Article II, Section 2) is
very broad. 1 The power does not, of
course, rise above the Constitution.
But, subject to that limitation, it is ex-
tensive. As the Supreme Court said in
Ceo/roy v. Riggs, 133 U. S. 258, 267
(1890):

It would not be contended that it
extends so far as to authorize what the
Constitution forbids, or a change in
the character of the government or in
that of one of the States, or a cession

. of any portion of the territory of the
latter without its consent. But with
these exceptions, it is not perceived
that there is any limit to the questions
which can he adjusted touching on any
matter which is properly the subject
of negotiations with a foreign country.

It has been suggested that the sub.
ject matter of a treaty must be wholly
"foreign" or "international" or "exter-
nal". But a long line of decisions deal-
ing with such subjects as debts, land
titles and escheat, establishes the rule
to be otherwise. 2

1/ For recent comment on the extent of the treaty power under the Constitution,
see Henkin, 63 AM. J. Int'l L. 272 (0969). This brief article traces the
history of the phrase "international concern." The author argues that sincethe Constitution places no limits on the treaty-making power, there is noimplication that restricts bona fide agreements between two nations to
certain subjects.

2/ Ware v. Hylton, 3 Dall. 199 (1796) Fairfax's Devisee v Hunter's Lessee,
7 Cr. 603 (1813); Chirac v. Chirac, 2 WTheat. 259 (1817); Haversteinv.
Lynbain, 100 U.S. 483 (1879); Geofroy v. Riggs, 133 U.S. 258 (1890);
Missouri v. Holland, 252 U.S 416 (1920) Asakara v. Seattle, 256 U.S.
332 (1924); Perlson v. Johnson, 279 U.S. 47 (1929).
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Many Subjects Are
Covered by Treaties

Antisocial conduct and the denial of
human rights are proper subjects of in-

ternational concern. This view was ac-

cepted and acted on long ago by the
United States. We have made treaties
prohibiting white slave traffic, traffic in
arms and traffic in narcotic drugs and

treaties concerning the nationality of

women and the suppression of the
slave trade and slavery. Most recently,

the United States entered into two hu-

man rights treaties-the Supplementary

Convention on Slavery (1967) and the
Supplementary Convention on Refu-

gees (1968).
Significantly, the recent slavery

treaty inter atia obligated the United
States to abolish practices whereby "a
woman, without the right to refuse, is

promised in marriage on payment of a

consideration of money or in kind to

parents, guardian, family or any other

person . . ." and to abolish any insti-

tution whereby "a woman on the death

of her husband is liable to be inherited

by another". It is hard to conceive of

something more likely to be an exclu-
sively domestic subject than the right
of inheritance. Yet, in this instance, be-
cause of humanitarian issues, inherit-
ance is considered a proper subject for
an international treaty. This treaty was
specifically endorsed for ratification by

the American Bar Association in 19 7.

49Y
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Treaties Can Regulate
American Citizens

The action of the United States Sen-

ate in ratifying a slavery treaty in

1926 and broadening its coverage in

1967 recognized that what is of domes-

tic concern can also be of international

concern. It also lends support to the

proposition that treaties can regulate

the activities of United States citizens
within the United States. 1 The Ameri-

can Bar Association likewise recog-

nized this fact by its 1967 approval.

An analysis of whether human rights

are proper subjects for treaties is con-

tained in the Restatement (Second) of

Foreign Relations Law of the United

States (1965). The reporter's note to

Section 118, "Scope of Treaty", reads:

Treaties relating to human rights.
Proposed treaties dealing with human

rights have raised questions in the U.S.
and, indeed, in other countries as to
whether or not they deal with matters

that are appropriate for settlement by

agreements between nations. The issues

are not unlike those presented by in-
ternational labor conventions under the

constitution of the International Labor

Organizations. Although such conven-

tions generally specify standards al-
ready observed in the U.S. it has an

interest in seeing that they are ob-

served by as many states as possible,
not merely to protect its own standards
but to promote conditions abroad that
will foster economic development and

democratic institutions that are con-
ducive to prosperity in the United
States and achievement of its foreign
policy objectives. It cannot effectively
urge other states to adhere to such

conventions without doing so itself.

1/ A partial list of such treaties is presented in the Hearings on the Slavery

Treaty Before a Subcommittee of the Senate Committee on Foreign Relations,

90th Congress, 1st session, part 2, at 89 (1967).
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Fear has been expressed by oppo-
nents of the treaty that, being self-exe-
cuting, it could result in criminal pros.
ecution without Congress having pro-
vided for any such action. The conven-

tion is not self-executing because crim-
inal prosecution under it would not be

possible without subsequent legislation.
"It is not the function of treaties to
enact the fiscal or criminal law of a na-
tion. For this purpose no treaty is self-

executing . . .". 1/
The treaty would obligate the United

States (a) not itself to engage in geno-

cide and (b) to attempt, in accordance
with its constitutional system (Article

V) to obtain legislation that would
make committing genocide an offense.

Congress is free to prescribe the of-

fenses punishable or to use the defini-

tions under international law as it did
with piracy.2 _tThere is nothing novel
about the United States becoming a

party to a convention that requires the

Government to suppress criminal con-

duct that has become a matter of inter-

national concern. The United States
has signed treaties dealing with subma-
rine cables, fur seals, and slavery and
other antisocial conduct by which it
obligated itself to make certain actions
criminal, and the Congress has enacted
the necessary criminal legislation.

try 1/ Over the Top, 5F, 2d 338 at 845 (D. Conn., 1925).

2/ United States v. Smith, 5 Wheat. 157 (1820).
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Protect People in Addition
to Seals and Birds

If our country can protect the lives

of seals and migratory birds through

agreements with other nations, it

should be able to prevent mass murder

of human beings.

It has been asserted that because Ar-

ticle III (c) declares "direct and

public incitement to commit Genocide"

to be punishable, it, therefore, conflicts

with our constitutionally protected

freedom of speech. The convention it-

self does not make an act punishable

under United States law. The conven-

tion, Article V, specifically provides

that the contracting parties shall "un-

dertake to enact, in accordance with

their respective Constitutions, the nec-

essary legislation to give effect to the

Convention".
The convention does not mandate

any precise legislation. Obviously, if

the Congress adopted statutes abridg-

ing constitutional freedom of speech,

or if authorities applied legislation so

as to produce such a result, the United

States courts could strike down the leg.

islation or halt the improper applica-

tion of proper legislation. However,

there is no constitutional prohibition

against making it a crime to incite

criminal action. As the Court stated in

Frohlierk v. United States, 249 U. S.
201, 206 (1919):

We venture to believe that neither

Hamilton nor Madison, nor any other
competent person then or later, ever

supposed that to make criminal the

counseling of a murder within the
jurisdiction of Congress would be an
unconstitutional interference with free
speech.
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And again in Giboney v., Empire
Storage Company, 336 U. S. 490, 498
(1949), it said:

It rarely has been suggested that the
constitutional freedom for speech and
press extends its immunity to speech
or writing used as an integral part of
conduct in violation of a criminal stat-
ute. We reject the contention now.

Another objection asserted is that an
American citizen could be deprived of
his constitutional right to a trial by
jury because he would be tried in some
foreign court under procedures not

American. This fear is asserted despite
the clear language of Article VI of the
convention. It provides:

Persons charged with Genocide or
any of the other acts enumerated in
Article III shall be tried by a compe-
tent tribunal of the State or by such
international penal tribunal as may
have jurisdiction with respect to those
Contracting Parties which have accept-
ed its jurisdiction.

Since no such international tribunal
now exists, the accused would be tried

by a United States court. Nothing in
the convention makes mandatory
American participation in an interna-

tional tribunal. In the more than
twenty years since the adoption of the
convention'no such tribunal has come
into being. Although a proposal for
one was presented to the United Na.
tions, it was last discussed by the Legal
Committee in 1957, and the project
was indefinitely postponed.

If at some future date such a court
is in fact created, and if an appropriate
treaty is adopted by the United Na.
tions, and if the President of the
United States decides to submit it to
the Senate for its advice and consent,
then and only then will this country,

through its elected Senators, by open
debate and after full consideration of
the merits, determine whether it wishes

to agree to the court's jurisdiction.
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1/ Hearings on Executive 0 Before a Subcommittee of the Senate Committee on

Foreign Relations, 81st Congress, 1st session, at 4 (1950).
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Would the President and Senate
Diminish Constitutional Rights?

It seems most unlikely that any Pres-

ident with the support of the Senate

would ratify a convention that in any

way diminished the constitutional

rights of Americans. Perhaps more at-

tention is given to this objection than

it deserves. However, it had such an

emotional appeal at the time of the

Senate hearings in 1950 that it seems

desirable to again dispose of it.

One other objection, more of phra-

seology than of substance, goes to the

,definition of genocide (Article II

(b) ) as including acts "causing seri-

ous bodily or mental harm to the mem-

bers of the group". It is asserted that

this is too vague to describe a crime.

It is clear, however, that the opening

portion of Article II is specific enough

to describe the crime and the victims.

It reads: "In the present convention,

Genocide means any of the following

acts committed with intent to destroy,

in whole or in part, a national, ethni-

cal, racial or religious group, as such.

The drafting history of the conven-

tion (debates in Committee 6 and Plen-

ary of the 3d General Assembly) es-

tablishes that serious mental harm
would have to be inflicted on the group

with intent to destroy it. As was said

by the State Department: "The ,de-
struction of a group may be caused not

only by killing. Bodily mutilation or
disintegration of the mind caused by

the imposition of stupefying drugs may

destroy a group. So may sterilization
of a group, as may the dispersal of its

children." 1
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Article 2 (7) of the United Nations

Charter provides that "nothing con-
tained in the present charter shall au-

thorize the United Nations to intervene

in matters which are essentially within

the domestic jurisdiction of any state

or shall require the members to submit

such matters to settlement under the

present charter".

This article, of course, is a limita-

tion upon the United Nations itself and

upon such activities as depend on the

charter for their authority. This does

not prevent the member states from

making any agreements they wish to

make by a specific treaty to carry out

one of the basic purposes of the United

Nations. If any meaning is to be given

to the principles expressed in the pur-

pose clause (and elsewhere) in the

charter, obviously it would not be an

interpretation that prevents members

from carrying forward those objec-

tives; on the contrary, it is conceivable

that member states may be found to be

obligated to do so without a separate

document.

Governments That Disregard
the Rights of Their Own People

Tomes have been written on geno-

cide as an international crime. But its

international aspect was most clearly

and simply stated by General George

Marshall when, during the 1948 de-

bates on the convention in the United

Nations, he said: "Governments which

systematically disregard the rights of

their own people are not likely to re-

spect the rights of other nations and

other people and are likely to seek

their objectives by coercion and force

in the international field."1

1/ Department of State Pub. No. 3416, February 1949, p. 27.
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94TH CONGRESS SENATE c ExEcuTIVE REPr.
2d Session No. 94-23

INTERNATIONAL CONVENTION ON THE PREVENTION
AND PUNISHMENT OF THE CRIME OF GENOCIDE

Arse. 29, 1976.-Ordered to be printed

Mr. IIUMPHREY, from the Committee on Foreign Relations,
submitted the following

REPORT
[To accompany Ex. 0, 81st Cong., 1st sess.]

The Committee on Foreign Relations, to which was referred the
International Convention on the Prevention and Punishment of the
Crime of Genocide (Ex. 0, 81st Cong., first sess.), having considered
the same, reports favorably thereon with three understandings and
one declaration and recommends that the Senate advise and consent
to ratification thereof.

1. MAIN PURPOSE

The purpose of the treat y is to make genocide an international
crime, whether committed during peace or war. To that end, the
treaty defines genocide to 'be certain enumerated acts, which are pun-
ishable whether committed by constitutionally responsible rulers, pub-
lic officials, or private individuals. Other articles deal with imple-
menting legislation, trial of persons charged with genocide, extradi-
tion, reference to the United Nations, and settlement of disputesregarding interpretation or application of the convention. These pro-
visions are described in detail below as are the understandings and
declaration the text of which follows:

1. That the U.S. Government understands and construes the
words "intent to destroy, in whole or in part, a national ethnical,
racial, or religious group, as such" appearing in article II, to
mean the intent to destroy a national, ethnical, racial, or religious

" 6(1)
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group by the acts specified in article II in such manner as to

affect a substantial part of the group concerned.

2. That the U.S. Government understands and construes the

words "mental harm" appearing in article II(b) of this conven-

tion to mean permanent impairment of mental faculties.

3. That the U.S. Government understands and construes article

VI of the convention in accordance with the agreed language of

the Legal Committee of the United Nations General Assembly.

that nothing in article VI shall affect the right of any state to

bring to trial before its own tribunals any of its nationals for

acts committed outside the state.
4. That the U.S. Government declares that it will not deposit

its instrument of ratification until after the implementing legisla-

tion referred to in article V has been enacted.

2. BACKcROUND OF TIlE CoNvENTION

While genocide is not new it was the Hitler persecution of various

minorities, particularly the Jews, during World War II that gave

impetus to this convention. Drafted under United Nations auspices,

it was adopted by the General Assembly on December 9, 1948, by a

vote of 55 to 0, and entered into force in 1951. As of today, 82 nations

are parties to it.
On June 16, 1949. the convention was transmitted by President

Truman to the Senate. Hearings were held by a subcommittee of

the Foreign Relations Committee in 1950, and the convention was

favorably reported to the full committee together with recommended

understandings and a declaration. No final committee action, however,

was taken.
In 1953, Secretary of State John Foster Dulles expressed "some

doubt as to whether** * * the Genocide Treaty is going to accomplish

the purposes which were in the minds of those who drafted it."

Dulles added: "I believe that the solution of the problem which must

be envisaged by that. treaty could better be reconsidered at a later

date. I would not press at the moment for its ratification."

In 1963, Secretary of State Dean Rusk said that tlhe Kennedy

administration would ratify the Genocide Convention if the Senate

gave its advice and consent. and this was repeated on behalf of the

Johnson administration in 1965.

On February 19, 1970, President. Nixon urged the Senate "to

consider anew this important convention and to grant its advice and

consent to ratification." Such action, said the President, "will demon-

strate unequivocally our country's desire to participate in the building

of international order based on law and justice." The President added

that "the Attorney General concurs in the Secretary of State's

judgment that there are no constitutional obstacles to United States

ratification."
3. Co i MrF.E ACTIOx

The committee considered the Genocide Convention at several meet-

ings in 1970 and. bec:Iuse the last hearings were held in 1950, decided

to refer the t oiivcntion to a s11bcollmmittee consisting of Senator

('hirch.mchii ran. amd Senators Symington. Pell. Cooper, and Javits.
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On April 1, the subcommittee announced that it would hold hearings
on April 24 and 27 on the constitutional and legal implications of the
Genocide Convention. These hearings took place as scheduled and
everyone who asked to testify was heard. Specific invitations were sent
to representatives of the American Bar Association but declined at
that time. A further hearing was held on May 22 to receive the views
of Senator Ervin.

The subcommittee considered the convention in executive session
on May 12 and subsequently recommended that the full committee
report the convention favorably with understandings.

On July 28, 1970, the full committee by a vote of 6 to 5 ordered the
convention reported favorably to the Senate but reconsidered this vote
by a vote of 7 to 5. The votes on the two motions follow: To report
favorably, ayes, Senator Fulbright, Church, Symington, Pell, McGee,
Javits; nays, Senator Sparkman, Mansfield, Aiken, Cooper, and Wil-
liams of Delaware. To reconsider the vote, ayes, Senators Sparkman,
Mansfield, Church, Aiken, Case, Cooper, and Williams of Delaware;
nays, Senators Fulbright, Symington, Pell, McGee, and Javits. A
request by the American Bar Association to be heard on the Conven-
tion was received under date of September 17 and this was considered
at a meeting on November 23. The committee then took note of the
fact that the House of Delegates of the American Bar Association in
February rejected by a vote of 130 to 126 a motion to reverse its oppo-
sition to ratification of the Genocide Convention and therefore upheld
the 1949 resolution presented to the committee at the 1950 hearings.
(In February 1976, the ABA reversed its position and now supports
the Genocide Convention.) The committee, after further discussion on
November 23, voted 10 to 2 to report the convention favorably to the
Senate, subject to the understandings and declaration. The vote was
as follows: voting in the affirmative, Senators Fulbright, Mansfield,
Gore, Church, Symington, Pell, Aiken. Case, Javits, and McGee;
voting in the negative, Senators Sparkman and Cooper.

The convention was formerly reported to the Senate on December 8,
1970, but was not brought to a vote before the close of the 92d Con-
gress. In accordance with subsection 2 of rule XXVII of the Standing
Rules of the Senate the treaty was returned to the Committee on For-
eign Relations at the beginning of the 92d Congress.

Inasmuch as a fresh start had to be made on the convention in 1971,
the committee decided to hold one more hearing for the purpose of
taking testimony from those not previously heard. This was done on
March 10 and the record of this hearing is printed and available to
the Senate.

On March 30, 1971, after thorough discussion, the committee again
voted 10 to 4 to report the convention favorably to the Senate subject
to the understandings and declaration previously recommended. Vot-
ing in the affirmative were Senators Fulbright, Church, Symington,Pell, McGee, Muskie, Spong, Case, Javits, and Scott. Voting in the
negative were Senators Sparkman, Aiken, Cooper, and Pearson. Prior
to this vote, the committee voted to table a reservation offered by
Senator Cooper (which is further discussed in a later section of this
report), by a vote of 7 to 6. as follows: in favor of tabling, Sena-
tors Fulbright, Church, Pell, McGee, Muskie, Javits, and Scott;

I
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against tabling, Senators Sparkman, Spong, Aiken, Case, Cooper, and
Pearson.

The 92d Congress adjourned without further action on the conven-
tion and again, in accordance with subsection 2 of rule XXVII of the
Standing Rules of the Senate, the treaty was rereferred to the Com-
mittee on Foreign Relations, where it was considered at an executive
session on February 27, 1973 and ordered reported by a voice vote.

The Convention was debated by the Senate on December 19, 1973,
January 28. 29, and 30, 1974, and February 1, 4, and 5,1974. On Febru-
ary 5. 1974 a cloture motion failed of passage by a vote of 55 to 36. On
February 6. 1974 a second cloture motion failed by a vote of 55 to 38.
The Convention was automatically re-referred to the Committee on
Foreign Relations at the beginning of the Ninety-Fourth Congress.
The Committee considered the Convention in public session on
April 13, 1976 and, by a voice vote, ordered it reported with a favor-
able recommendation.

It was the view of the Committee that further hearings on the treaty
were not warranted in view of the voluminous record made on the
matter in hearings in 1950, 1970, and 1971. A few words summarizing
the hearings may be helpful. In 1950, representatives of numerous
groups, with a claimed total combined membership of approximately
100 million people urged ratification. Only the American Bar Associa-
tion appeared in opposition. In addition to the executive branch, repre-
sented hy witnesses from the Departments of State and Justice, the
following organizations presented favorabe testimony in 1970 and
1971: the American Civil Liberties Union, Ad Hoc Committee on the
Human Rights and Genocide Treaties. New York State Bar Associa-
tion Committee on International Law, Ukrainian Congress Committee
of America. and the U.S. Constitution Council. Individuals testifying
in favor were Senator William Proxmire and Bruno Bitker, attorney
at. law. Organizations testifying against te convention were the
American Coalition of Patriotic Societies, the Liberty Lobby, and the
American Bar Association. Individuals presenting opposition testi-
mony were Senator Sam J. Ervin, Jr., Senator Russell Long, Harry
Lerov .Tones. attorney at. law, and Dr. William L. Pierce (representing
himself as a "white American and as a National Socialist."). Other
statements were submitted for the record. In connection with the
latest hearings, the committee expresses its appreciation to the Ad Hoc
Committee on the Human Rights and Genocide Treaties for represent-
ing 53 national citizens organizations which otherwise might have
sought. to present testimony on their own. These 53 constituent organi-
zations. composed of religious, veterans, labor, social, ethnical, and
women's groups are listed on pages 113 and 114 of the 197 ' hearings.

In re'ominen' ing the Convention to the Senate. the Committee notes
that the American Bar Association has reversed its previous position
and now supports the Genocide Convention with the understandings
and the declaration recommended by the Committee in 1973 and, again,
in this instance. Notice of the adoption of a resolution of approval of
the Convention at the February 1976 meeting of the House of Dele-
gates of the American Bar Association was communicated to Senator
Sparkman by .Mr. Ilerhert 1). Sledd. Secretary. American Bar Asso-
iat ion iy letter dated February 27. 1976. The Committee believes

that the change in position by the ABA is a significant development
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that deserves thoughtful consideration by members of the Senate who,
in the past, may have had doubts about the Genocide Convention.

This makes the fourth time that the Committee on Foreign Rela-
tions has recommended the Genocide Convention to the Senate. Much
of this report is adapted from earlier reports by the Committee and
reaffirmed now. The issues and the arguments pro and con remain the
same.

4. PROvISIONS OF THE CONVENTION
Because the term "genocide" has been so loosely bandied about, the

committee wishes to be quite explicit in the following analysis on what
it construes the provisions of the convention to mean. Articles X to
XIX are entirely procedural in nature; thus only articles I to IX are
discussed below:

GENOCIDE-AN INTERNATIONAL CRIME

ARTICLE I

The Contracting Parties confirm that genocide, whether
committed in time of peace or in time of war, is a crime under
international law which they undertake to prevent and to
punish.

The article largely speaks for itself. It adds genocide to a number
of other international crimes which nations have agreed to punish in
international agreements pertaining to such matters as protection of
submarine cables, pelagic sealing, oil pollution, antisocial conduct such
as slave trading, and production and trade in narcotics.

In the past, the power of the United States under the Constitution
to make treaties in the human rights field has been questioned on the
grounds that the treatment by a state of its nationals is a matter of
domestic jurisdiction. This was one of the points once raised in opposi-
tion to the Genocide Convention by officials of the American Bar As-
sociation. The argument runs that the definition of crimes and pre-
scription of punishment is a matter of purely domestic-and not inter-
national--concern and therefore the treaty making power does not
extend to this area. On both moral and practical grounds, the commis-
sion of genocide, involving as it must mass action, cannot help but be
of concern to the community of nations. An indication that this is so
is the fact that 82 nations have subscribed to the proposition that
genocide is an international crime.

The committee also finds some merit in the argument that if the
U.S. Government is conceded the power to make treaties governing
the killing of seals, it is capable of acceding to a treaty on the killing
of people.

AcTs CONsTrrTrNG' GENOCIDE

ARTICLE II

In the present Convention, genocide means any of the fol-
lowing acts committed with intent to destroy, in whole or inpart, a national, ethnical, racial or religious group, as such:

(a) Killing members of the group;

Ex.Rept. 23 --- 2
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(b) Causing seriously bodily or mental harm to mem-

bers of the group
(c) Delibe rately inflicting on the group conditions of

life calculated to bring about its physical destruction in
whole or in part;

(d) Imposing measures intended to prevent births
within the group;

(e) Forcibly transferring children of the group to an-
other group.

The testimony and discussion of article II have turned on the allegedvagueness of certain of its terms-"in whole or in part," "group,"
"as such," and "mental harm." While the committee had no particular
problem with the meaning of these words, in order to allay any mis-
conceptions, it recommends to the Senate two understandings to this
article:

(1) That the U.S. Government understands and construes the
words "intent to destroy, in whole or in part, a national, ethnical,
racial, or religious group, as such" appearing in article II to mean
the intent to destroy a national, ethnical, racial, or religious groupby the acts specified in article II in such a manner as to affect a
substantial part of the group concerned.

(2) That the U.S.;Government understands and construes the
words "mental harm" appearing in article II(b) to mean perma-
nent impairment of mental facilities.

The first of these understandings serves to emphasize the impor-tance which the committee attaches to the word "intent." Basic toany charge of genocide must be the intent to destroy an entire group
because of the fact that it is a certain national, ethnical, racial, or re-ligious group, in such a manner as to affect a substantial part of the
group. There have been allegations that school busing, birth controlClinics, lynchings, police actions with respect to the Black Panthers,
and the incidents at My Lai constitute genocide. The committee wants
to make clear that under the terms of article II none of these andsimilar acts is genocide unless the intent to destroy the group as agroup is proven. Harassment of minority groups and racial and re-ligious intolerance generally, no matter how much to be deplored,
iare not outlawed per se by the Genocide Convention. Far from out-lawing discrimination, article I is so written as to make it, in fact,
difficult to prove the "intent" element necessary to sustain a charge
of genocide against anyone.

In its construction of article II, the committee is not only expressing
its own view hut also that of the Department of State in testimony
presented in 1950 by then Deputy Under Secretary of State Dean

usk :

STATEMENT OF DEAN Rs, D UrrY UNDER SECRETARY
OF STATE, BEFORE TIE GENOCIDE SUBCoMMITTEE,
.JANUARY 23, l 9 50-ExCERPT

Mr. RUCK. * * * Genocide, as defined in article IT of the
convention, consists of the commission of certain specified
acts, such as killing or causing serious bodily harm to in-
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dividuals who are members of a national, ethnical, racial, or

religious group, with the intent to destroy that group. The

legislative history of article II shows that the United Na-

tions negotiators felt that it should not be necessary that
an entire human group be destroyed to constitute the crime

of genocide, but rather that genocide meant the partial de-
struction of such a group with the intent to destroy the entire
group concerned.

Senator MclMAiiox. That is important. They must have the
intent to destroy the entire group.

Mr. RLsK. That is correct.
Senator McMAHHO. In other words, an action leveled

against one or two of a race or religion would not be. as I
understand it, the crime of genocide. They must have the
intent to go through and kill them all.

Mr. RUsK. That is correct. This convention does not aim
at the violent expression of prejudice which is directed
against individual members of groups.

Senator LODGE. Is that the difference between genocide and
homicide?

Mr. RUSK. That is the principal difference, yes. [Emphasis
supplied.]

The second of the understandings was suggested by the executive
branch in 1949, and while the executive branch no longer considers
this understanding to be nc :essary, the committee thinks it will be
helpful to eliminate any doubt as to what is meant by "mental harm."

These two understandings are further defined in the implementing
legislation which is printed as an appendix to this report,

Some witnesses deplored the omission of "political" groups in
article II. While inclusion of the word "political" might have been
desirable, the difficulty of defining a "political group" would have
raised further questions about the scope of the convention. In any
event, the absence of this word from the treaty is no reason not to
protect the groups that are covered by it.

PUNISHABLE ACTS

ARTICLE III

The following acts shall be punishable:
(a) Genocide;
(b) Conspiracy to commit genocide:
(c) Direct and public incitement to commit genocide:
(d) Attempt to commit genocide;
(e) Complicity in genocide.

The principal question about the meaning of article III concerned
the relationship of the words "direct and public incitement to commit
genocide" to the freedom of speech guarantees of the first amendment.
This question was raised with then Assistant Attorney General Wil-
liam H. Rehnquist in 1970 as follows:

Senator CHURCH. In other words, you are satisfied that
such constitutional protection, as presently exists in the field

I

9" ~ «^" -' "-"-;,-.:,,a -. : ,_ A '- '"f-'Y .. , !: ''z;rm r..r,- .r'v- .4f



- 93. -

S

of free speech, would not be adversely effected in any way
by the terms of this convention?

Mr. REHNQUIST. I am satisfied, first, that they would not be

and, second, that they could not be.

The 1969 case of Brandenburg v. Ohio was cited by several witness
as the most recent reaffirmation of the line drawn by the Supreme

Court between protected speech and prohibited direct and immedite
incitement to action. In that case, the Court said: "* * * the con-
stitutional guarantees of free speech and free press do not permit a
State to forbid or proscribe advocacy of the use of force or of law Vio-
lation except where such advocacy is directed to inciting or producing
imminent lawless action and is likely to incite or produce such action.
(395 U.S. 444.) This is a 1969 per curiam decision of the Supreme.
Court and there is no reason to expect any reversal of this doctrhb,
with which the language of the Genocide Convention is consistent,

Among those citing this case was the witness for the American

Civil Liberties Union who added: "* * * if this convention did in-
terfere with the first amendment, the American Civil Liberties Union
would be the first one to be complaining, without regard to whether

or not we commend the objectives of the convention. However, we
do not think there is any problem under the first amendment to the
Constitution."

PUNISHMENT or PERSONS

ALICL IV

Persons committing genocide or any of the other acts
enumerated in article III shall be punished, whether they
are constitutionally responsible rulers, public officials or pri-
vate individuals.

While most of the testimony on this article attempted to establish
that governments, as well as individuals, could be held responsible for
commission of genocidal acts, the committee believes that this argu-
ment is somewhat strained. The article clearly refers to "persons."

The government's responsibility is to punish such persons, whether

they are constitutionally responsible rulers, public officials, or private
individuals. Since it is unlikely that genocide could be committed
without the explicit or implicit approval of the government of the

country in which it occurred, the absence of specific reference to gov
ernments in article IV could he considered a drawback. However, the
committee points out that there is nothing the international com-
munity could effectively do to prevent and punish government-insti-

gated genocide in any case. To be sure, charges could be brought
before the International Court of Justice and the United Nations to

bring moral pressures to bear on the offenders but that is all. Thus,
while on the one hand the committee believes that the convention

would have been stronger for being directed at governments as well

as individuals. on the other I-and it recognizes that there exists no

present means in international law to punish a government in power.
A successor government would. of course. be obligated under the con-
vent ion to bring charges against its former public officials for genocidal
acts.
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B.eEmENO LEGISLATION

44TICLE V

* The Contracting Parties undertake to enact, in accordance
with their respective ('onstitutions, the necessary legislation
to give effect to the provisions of the present Convention and,
in particular, to provide effective penalties for the persons
guilty of genocide or of any of the other acts enumerated in
article III.

This article makes clear that the convention is not to be construed as
self-executing and that implementing legislation is required to give
effect to its provisions. Indeed, the committee regards Senate approval
of the convention as the first in a two-step procedure. The Depart-
nlent of State is already on record as proposing to recommend to the
President that the instrument of ratification of the convention not be
deposited until the implementing legislation has been enacted. This
statement by the Department has been incorporated into a declaration
to be included in the resolution of ratification as follows:

4. That the United States Government declares that it will
not deposit its instrument of ratification until after the imple-
menting legislation referred to in Article V has been enacted.

While Senate approval constitutes the first step towards the United
States becoming a party to the treaty, the committee attaches equal
importance to the second step-enactment of the implementing legisla-
tion. The committee has not concerned itself directly with the imple-
menting legislation in the belief that this should be judged on its own
merits. In light of the interest expressed in this legislation, however,
the committee asked the executive branch to expedite its submission
to the Congress which it did. Introduced originally in the 92d Con-
gress, this legislation was reintroduced on March 17, 1976 by Senators
Hugh Scott and Javits as S. 3155 and is reproduced in the appendix
for the information of the Senate, inasmuch as it will 'be helpful in the
consideration of the convention as an indication of how the domestic
law is proposed to be shaped to fulfill our treaty obligations.

The argument made during the course of the hearings that in the
absence of a treaty the Congress would have no power to enact the
kind of legislation required by the treaty is discussed below in the sec-
tion on "The Convention and the Constitution" but the committee notes
at this point its belief that the Congress is fully empowered to define
certain acts as Federal crimes, as it has already done in many in-
Lances-as the killing of heads of state and other foreign officials-and

is continuing to do in other categories.

TRIAL OF PERsONS CHARGED WITH GENOCIDE

ARTICLE VI

Persons charged with genocide or any of the other acts
enumerated in article III shall be tried by a competent tri-
bunal of the State in the territory of which the act was com-
mitted, or by such international penal tribunal as may have
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jurisdiction with respect to those Contracting Parties which -
shall have accptled its jurisdi tion.

This article provoked considerable discussion, not because of its

language but because of the means suggested for its implementation.
Executive branch and other testimony brought out that the negotiat-
iti" history of the convention makes it clear that the courts of the
country in which the accused has citizenship can likewise have juris-
diction over the crime. This theory of concurrent jurisdiction-juris-
diction based on the site of the alleged offense and jurisdiction based
on the nationality of the offender-was thoroughly explored during
the hearings. It was pointed out that a number of nations particularly
colonial powers, have consistently asserted the right to try their own
nationals for crimes committed outside their territory. Even the
United States in certain limited areas-counterfeiting, theft of Gov-
ernment property, treason, antitrust violations-has exercised juris-
diction over its citizens for acts committed abroad. This concept of
concurrent jurisdiction no doubt will be closely examined during con-
sideration of the implementing legislation. However, the U.S. Govern-
ment should make it clear to the other contracting parties that it in-
tends to construe article VI so as to permit it to try its own nationals
for punishable genocidal acts whether committed at home or abroad.
For this reason, the committee recommends to the Senate the follow-
ing understanding:

(3) That th U.S. Government understands and construes ar-
ticle VI of the convention in accordance with the agreed language
of the report of the Legal Committee of the United Nations Gen-
enl Assembly that nothing in article VI shall affect the right of
any State to 'bring to trial before its own tribunals any of its na-
tionals for acts committed outside the State.

The pertinent excerpt from the report referred to in the understand-
ing follows:

REPoRT OF THE SIXTH COMMITTEE-UJ.N. DOCUMENT A/760 AND
* CCRR. 2

[3 December 1948]
[Excerpt]

24. At its 131st meeting, the Committee had agreed to insert
in its report to the General Ass mbly the substance of an
amendment to article VI submitted by the representative of
India, according to which nothing in the article should affect
the right of any State to bring to trial before its own tribunals
any of its nationals for act cooiom ttd atside the State. Fol-
lowing this, the representative of Sweden had requested that
the report should also indicate that article VI did not deprive
a State of jurisdiction in the case of crima. co-rn wi ited against
Nt8 nation. (lt ;rde nat onal territory. After some discussion
of the questions raised in this connexion, the Committee, at
its 134th meeting, adopted. by 20 votes to R. with 6 abstentions,
an explanatory text ' for Insertion in the present report.
[Emphasis supplied.]

I The text rear1a Re follow:
"The first pArt of Article VI contem Pete- the r !e-ttnn of the State in whose territoryARta of enocide hAve h-en urn ]tte. ; n ;rt edir, it d rs not af ect the r{Ih1 of antState to ?rinq to trip! trforC *tk oli truKi~n, aon .tt ri i for Gt comart d outside the State " [ Emphakl ouppled.)

li
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It should go without saying that the United States cannot exercise
jurisdiction unless the accused is in U.S. territory.

Only brief reference needs to be made to the clause in article VI
which provides that persons charged with genocide shall be tried "by
such international penal tribunal as may have jurisdiction with respect
to those contracting parties which shall have accepted its jurisdiction."
No such international penal tribunal has been established and the
International Court of Justice has no penal or criminal jurisdiction.
That part of article VI is therefore a (lead letter at this time. If a penal
tribunal should he established-and there are no present plans to do
so-separate action either through ratiication of a treaty or enactment
of a law woIuldf he required for the united States to accept its
jurisdiction.

Ex'rRAITIOx

ARTICLE VII

Genocide and the other acts enumerated in article III
shall not be considered as political crimes for the purposes of
extradition.

The Contracting Parties pledge themselves in such cases
to grant extradition in accordance with their laws and treaties
in force.

Article VII has no immediate effect. It does not constitute an extra-
dition treaty in itself. It obligates the contracting parties to grant
extradition in accordance with their laws and treaties in force and
neither U.S. law, nor any extradition treaty to which the United States
is a party. coveys genocide at this time.

The question of extradition has been carefully examined by the
committee in the light of concerns that American citizens might be
extradited for trial in foreign courts without the protection of U.S.
constitutional guarantees. Ratification of the Genocide Convention,
however, does not affect any problem which may exist in this respect.
It merely opens the way for adding one more crime-genocide-to thelist of crimes for which Americans may be extradited under ratified
extradition treaties. Extradition treaties are carefully worded to be asexplicit as possible about the definition of the crimes covered and theprocedure under which a citizen will be surrendered to another nationfor trial. No general sweeping accusation would suffice.

During the extensive committee discussion of the extradition articlein 1971, Senator Cooper offered the following reservation:
That a U.S. Citizen in the United States charged withhaving committed an act outside the United States in viola-tion of the treaty provisions shall not be subject to extradi-tion unless the Secretary of State determines such person isguaranteed all the constitutional rights of an accused under

our Federal laws.
The committee voted 7 to 6 to table this reservation, not so muchbecause members were opposed to its thrust as because such policywould he more properly expressed in the implementing legislation.In this connection, the committee calls particular attention to Sec. 3of the implementing legislation which reads:

SEC. 3. It is the sense of the Congress that the Secretary ofState in negotiating extradition treaties or conventions shall
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A 4



12

reserve for the United States the right to refuse extradition
of a United States national to a foreign country for an offense
defined in chapter 50A of title 18, United States Code, when
the offense has been committed outside the United States, and -

(a) where the United States is competent to prosecute
the person whose surrender is sought, and intends to
exercise its jurisdiction, or

(b) where the person whose surrender is sought has
already been or is at the time of the request being prose-
cuted for such offense.

ROLE OF THE UNrrED NATIONS

ARTICLE VIII

Any Contracting Party may call upon the competent
organs of the United Nations to take such action under the
Charter of the United Nations as they consider appropriate
for the prevention and suppression of acts of genocide or any
of the other acts enumerated in article III.

In the discussion of this article, the question was raised whether it
would broaden or enlarge the powers of the United Nations. Genocide,
as the term is accepted by the committee, namely, mass murder on a
broad scale, would either jeopardize human rights provisions of the
charter or pose a threat to world peace and therefore it would clearly
be within the powers of the United Nations to discuss it. The article
itself moreover refers to "action under the Charter of the United
Nations" which limits its scope to that document, including the
article 2(7) proscription against intervention "in matters which areessentially within the domestic jurisdiction of any state * *."

As a practical matter, whether we are a party to the Genocide
Convention or not, the United Nations can discuss alleged genocide
in the United States or anywhere else any time it so chooses. The
committee moreover is quite certain that for propaganda and other
purposes spurious charges of this nature will continue to be made in
the United Nations, whether we do or do not ratify the Genocide
Convention, if only because our position in the world makes us avisible target of discontent. Indeed, we lend more color to such
charges by not being a party to the Genocide Convention. This being
the case, the question whether article VIII gives the United Nations
greater scope to discuss genocide seems relatively immaterial. It is
important, moreover, in this connection to bear in mind that such
enforcement powers as the United Nations has are lodged in the
Security Council, subject to the veto power, which the United States
now has demonstrated it is prepared to exercise.

SETTLEMENT OF Dispurr.s

ARTICLE IX

. Disputes between the Contracting Parties relating to the
interpretation, application or fulfillment of the present Con-
vention. including those relating to the responsibility of a
State for genocide or for any of the other acts enumerated in "

.,,
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article III, shall be submitted to the International Court of
Justice at the request of any of the parties to the dispute.

The jurisdiction of the Court will extend to disputes relating to the

interpretation, application, or fulfillment of the convention, including
those relating to the responsibility of a state for genocide. It must be

noted that such cases will fall under article 36(1) of the Court's statute
which provides:

1. The jurisdiction of the Court comprises all cases which the
parties refer to it and all matters specially provided for in the
Charter of the United Nations or in treaties and conventions in
force. (Emphasis added.)

Cases arising under the Genocide Convention will not be covered by
the Connally amendment under which the United States reserves to
itself the right to determine which cases is considers to be within its
domestic jurisdiction and therefore outside the jurisdiction of the
Court. The Connally amendment applies only to article 86(2)-the
calledd compulsory jurisdiction clause.

Provisions similar to Article IX are included in many multilateral
and bilateral conventions to which the United States is a party. A list
of these appears on page 215 of the 1970 hearings. Prominent examples
include the Japanese Peace Treaty, the Antartic Treaty, and the
Statute of the International Atomic Energy Agency.

It must also be noted that a number of countries, notably Commu-
nist countries, have ratified the treaty subject to the reservation that
they do not consider themselves bound by article IX. Other countries
have taken exception to this action. The United States is expected to
do likewise. As a consequence, the United States could invoke the reser-
vation in its own behalf in cases broughtby countries making such a
reservation.

The committee does not envisage any real difficulties resulting from
article IX. No disputes arising from alleged violations of the Genocide
Convention have been decided by the Court to date. This is not to say,
of course, that the United States might not be someday charged with
nonfulfillment of the treaty by another signatory and might even be
found in default of its treaty obligation-though this is hard to con-
deive-bust as a practical matter that is where it would end. The
Court has no enforcement powers. It is also well to recall that only
states party to the Statute can bring cases before the World Court--

not individuals or groups. In the committee's view, the fears expressed
about the role of a moribund court in genocide matters appear very
far fetched.

5. THE CONVENTION AND THE CoNsTrrUTION

Discussion of the Genocide Convention during the hearings renewed
the debate over whether a treaty can authorize what the Constitution
prohibits. The Supreme Court, in its own words, "has regularly and
m formly recognized the supremacy of the Constitution over a treaty"
3 Ptd v. (overt. 354 U.S. 1, 16-18). It is therefore fallacious to claim

that the Genocide Convention will supersede or set aside the Consti-
tution of the United States. It will not and cannot do so.

A related argument was raised by some witnesses to the effect that
" the Congress would have no power to enact legislation making geno-
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cide a crime if the convention were not approved. The power of Con-
gress to do so rests on article I, section 8, clause 10, of the Constitution:
"The Congress shall have the Power * * * To Define and Punish
Piracies and Felonies committed on the high Seas, and Offenses
against the Law of Nations * * * ," as well as on the necessary and
proper clause. The fact that the Congress enacts a statute pursuant
to a treaty, as would be the case in the Genocide Convention, does not
alter its competence to enact such legislation in any event.

As regards the respective jurisdiction of Federal and State govern-
ments over the crime of genocide, if the treaty is ap proved, the com-
mittee calls attention to Sec. 2 of the proposed implementing legisla-
tion, which provides:

SEC. 2. The remedies provided in this Act shall be the ex-
clusive means of enforcing the rights based on it, but nothing
in the Act shall be construed as indicating an intent on the
part of the Congress to occupy, to the exclusion of State or
local laws on the same subject matter, the field in which the
provisions of the Act operate nor shall those provisions be
construed to invalidate a provision of.State law unless it is
inconsistent with the purposes of the Act or the provisions
of it.

6. UNDERSTANDINGS AND RESERVATIONS

The understandings and declaration which the committee agreed
to recommend to the Senate have been discussed in the text of the
report as well as reproduced at the beginning and in the resolution of
ratification which is included in this report.

There was considerable discussion as to the nature and effect of
these understandings. For this reason, there follows a memorandum
on this question, prepared at the committee's request by the Depart-
ment of State.

DEPARTMENT OF STATE.
Washington, D.C., March 26, 1971.

H-on. .. W. FULBRIGHT,

Chairman., Committee on Foreign Relation,
U.S. Renate, Washngton, D.C.

DEAR MR. CHAIRMAN: In the hearings on March 10, 1971, on the
Genocide Convention before a subcommittee of the Senate Foreign
Relations Committee, questions were raised concerning the difference
between a "reservation" and an "understanding" and as to the legal
effect of the latter. In response to Senator Javits' request, I enclose
a memorandum on the subject, prepared in the Office of the Legal
Advisor.

There was also some discussion in the hearings as to whether the
understandings to the Genocide Convention recommended by the
Foreign Relations Committee in Executive Report No. 91-25 were
properly designated as such or whether they should more appropriately
be termed reservations. I would like to take this occasion to express
the view of the Department of State that the proposed understandings
and declarations set forth in the report are properly designated. We
feel that it is neither necessary nor desirable to redesignate any of
them as reservations.
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The first of these understandings merely serves to emphasize that the
element of "intent to destroy, in whole or in part, a national, ethnical,
racial or religious group, as such" is basic in proving a charge of
genocide, and consequently proof would be required that the genocidal

-- acts charged had been committed "in such a manner as to affect a
substantial part of the group concerned."

The second proposed understanding construes the words "mental
harm" in article II to mean "permanent impairment of mental
faculties." This construction is in keeping with the generally under-
stood meaning of the term in the context of article II. It would make
clear that the term could not be construed as applying to various lesser
forms of mental harassment toward minority groups. This construc-
tion is consistent with the negotiating history of the convention.

The third proposed understanding is explicitly based on the negoti-
ating record of the convention, which clearly adopts the interpretation
that nothing in Article VI shall affect the right of any state to bring
to trial before its own tribunals any of its nationals for acts committed
outside the state. The possibility of concurrent jurisdiction thus cre-
ated is supported not only by the negotiating record but by the practice
of other states.

The Department regards all three of these understandings as con-
sistent with the terms of the convention and as not excluding or
modifying their legal effect.

We trust that this information will be useful in answering the ques-
tions raised in the subcommittee hearings, but if we can be of any
further assistance, please let us know.

We are looking forward to prompt and favorable action on theGenocide Convention by the committee and the Senate as a whole.
Sincerely yours,

DAVID M. Aneai,
A88istant Secretary for Congre8ional Relationi.

' Enclosure: Memorandum.

[From the Offce of the Legal Adviser, Deprtment of State, March 22, 1971]
MEMORANDUM CONCERNING RESERVATIONS AND UNDERSTAND-

INGS TO TREATIES

A statement made in or accompanying the ratification ofa treaty constitutes a reservation when it would exclude orvary the legal effect of one or more of the provisions of thetreaty in their application to the reserving State.
A statement made in or accompanying the ratification of atreaty which merely explains or clarifies the meaning of the.

provisions of the treaty but does not exclude or vary theirlegal effect would constitute an understanding.
A statement intended by a ratifying State to exclude or to.modify the legal effect of one or more provisions of a treatyas applied to that State should be designated by that Stateas a 'reservation". Where a State wishes to set forth itsinterpretation of the provisions of a treaty without intending

t]



- 101 -

18

to change their legal effect as understood by it, the statement

should be designated as an "understanding.
The designation by the ratifying State is not controlling.

Whether the statement modifies the legal effect of the treaty

or merely expresses its true intent depends on the substance

of the statement and is not solely within the judgment of the

State making the statement.
A statement made as a condition to a State's ratification,

whether designated as a "reservation" or an "understand-

ing", is communicated by the depository to the other signa-

tory and acceeding States. Each of those States has the right

to decide whether the statement modifies the legal effect of

the treaty and whether it will consider itself in treaty rela-
tions with the reserving State. Failure of other States to

object within a reasonable time may be regarded as accept-

ance by them of the reservation or understanding, which

thereupon has legal effect internationally as a condition to
the ratification of the State making it.

In United States law a condition placed by the Senate on

its approval of a treaty-whether by reservation or by under-

standing-and included by the President in the instrument

of ratification takes effect as domestic law along with the

treaty itself. This is a necessary result of the shared constitu-
tional role of the President and the Senate in the treaty-
making process.

It is to be noted that the term "reservation" applies only when a

statement accompanying ratification "would exclude or vary the legal
effect of one or more of the provisions of the treaty in their application

to the reserving state." None of the statements recommended by the

committee, nor indeed otherwise suggested to date, falls under this

definition since, in the view of the committee concurred in by the

Department of State, they are consistent with the treaty, its negotiat-

ing history, and the practice of other contracting states. Indeed, it can

be argued that they merely describe the tenor of the implementing

legislation to be enacted which is a matter of our domestic concern.

The same logic also applies to the argument that the committee-
sponsored understandings somehow weaken or lessen the effect of

U.S. ratification of the treaty. It is the committee's view that under-

taking to explain what the convention means to the United States in
no way downgrades the treaty or the obligations assumed by the U.S.
under its provisions. It is a legitimate exercise of the Senate's advice
and consent function. The essential point remains that ratification of
the convention is worthwhile, regardless of the effect of the under-
standings.

A related concern that the Supreme Court would disregard the pro-
posed understandings reverts to the allegation that the understandings
contravene the explicit language of the convention despite the com-
mittee's expressed view to the contrary. The Supreme Court can be
expected to give full weight to the view of the committee and the nego-
tiating history of the convention in any matter that might come before
the Court in connection with the treaty.

7,777 77,7 z
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7. WHAT THE CONVENTION DOEs Nor Do

At the risk of being repetitious, the committee emphasizes again
what the convention does not do.

-It does not alter the rules of warfare, or the obligations of parties
to the Geneva conventions on the treatment of prisoners of war
and protection of civilan persons in time of war.

-It does not apply to civil wars as rsuch.
-It does not apply to persecutions such as the Soviet treatment of

Jews.
-It does not apply to discrimination, racial slurs, insults, and the

like.
-It does not apply to voluntary population control measures.
-It does not apply to the past.
Charges that any or all of these actions might constitute genocide

in one nation or another have been bandied about loosely over the
years, but the committee again wishes to emphasize that a charge does
not constitute proof of an act of genocide. In every case, the element of
intent is crucial.

Genocide is what the convention says and not what crusaders for
human rights, no matter how well motivated, allege. The convention,
in fact, leaves so many areas unaffected that this is, oddly enough, one
of the main criticisms made by some opponents. The committee was
told in past hearings that the convention "is so full of holes" as to be
worthless and that the United States should instead work to persuade
the United Nations to negotiate a convention with teeth in it-one
which would cover political groups and governments and which would
correct other alleged deficiencies.

8. CONCLUSIONS

Genocide has become a word in altogether too common usage. The
committee therefore has been careful in this report to narrow its mean-
ing and not to overstate the scope of the convention. We have been
concerned largely with describing what it does not do. We find no
substantial merit in the arguments against the convention.

Indeed, there is a note of fear behind most arguments-as if geno-
cide were rampant in the United States and this Nation could not
afford to have its actions examined by international organs-as if
our Supreme Court would lose its collective mind and make of the
treaty something it is not-as if we as a people don't trust ourselves
and our society. The rhetoric of the opponents, and to a degree the
proponents, has obscured what a modest step the convention
represents.

Philosophical, moral, and constitutional questions have been
raised which go far beyond this modest step and probe man's rela-
tionship to his fellow man and the responsibilities of governments
to protect the rights of their citizens. These questions appear inherent
in the area of human rights treaties and legislation, and it is good
that they are raised, because they serve to lift cur sights to what is
really at issue here, an attempt to curb the excesses of mankind. As
our planet becomes more crowded, man's behavior towards his fellows
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must be governed by standards ever higher and more humane. This
treaty seeks to set a higher standard of international morality and
should be judged on that basis.

This higher plane of viewing the convention is suggested in the
following statements of our Presidents:

The words of President Truman in submitting the Genocide Con-
vention in 1949 still hold true:

By giving its advice and consent to my ratification of
this convention, which I urge, the Senate of the United States
will demonstrate that the United States is prepared to take
effective action on its part to contribute to the establishment
of principles of law and justice.

The words of President Kennedy, in submitting three related human

rights treaties, also apply:

The day-to-day unfolding of events makes it ever clearer
that our own welfare is interrelated with the rights and free-

doms assured the peoples of other nations. * * * There is no
society so advanced that it no longer needs periodic recom-
mitment to human rights. The United States cannot afford to

renounce responsibility for support of the very fundamentals
which distinguish our concept of government from all forms

of tyranny.

And finally, the committee concurs with the words of President
Nixon:

I believe we should delay no longer in taking the final con-
vincing step which would reaffirm that the United States

remains as strongly opposed to the crime of genocide as ever.

The committee, therefore, earnestly recommends to the Senate that,

subject to the understandings and declaration, the Senate give its
advice and consent to ratification of the Genocide Convention by an
overwhelming vote. Respect for the feelings of mankind, expressed
by the 82 ratifications to date, should lead to no less.

9. TEXT OF RESOLUTION OF RATFICATIoN

Reolved (two-thirds of the Senator8 n'esent concurring therein),
That the Senate advise and consent to the ratification of the Interna-
tional Convention on the Prevention and Punishment of the Crime of

Genocide, adopted unanimously by the General Assembly of the

United Nations in Paris on December 9. 1948, and signed on behalf
of the United States on December 11, 1948 (Executive 0, Eighty-first

Congress, first session), subject to the following understandings and
declaration:

1. That the United States Government understands and construes
the words "intent to destroy, in whole or in part, a national, ethnical,
racial, or religious group as such" appearing in Article II, to mean the
intent to destroy a national, ethnical, racial, or religious group by the
acts specified in Article II in such manner as to affect a substantial
part of the group concerned.
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2. That the United States Government understands and construes
the words "mental harm" appearing in Article II(b) of this Conven-
tion to mean permanent impairment of mental faculties.

3. That the United States Government understands and construes
" Article VI of the Convention in accordance with the agreed language

of the Report of the Legal Committee of the United Nations General
Assembly that nothing in Article VI shall affect the right of any State
to bring to trial before its own tribunals any of its nations for acts
committed outside the State.

4. That the United States Government declares that it will not
deposit its instrument of ratification until after the implementing
legislation referred to in Article V has been enacted.

F. g 'y"' 4 ry ' }
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10. APPENDIX

TEXT OF LETTER TRANSMITTING THE GENOCIDE CONVENTION

TO THE SENATE, INCLUDING THE TEXT OF THE CONVENTION

81sT CONGREs8 SENATE JExEcUtrrv

1st Session O

INTERNATIONAL CONVENTION ON THE PREVENTION

AND PUNISHMENT OF THE CRIME OF GENOCIDE

MESSAGE

TUE PRESIDENT OF THE UNITED STATES
TliANiMrXTING

A CERTIFIED COPY OF THE CONVENTION ON THE PREVENTION
AND PUNISHMENT OF THE CRIME OF GENOCIDE, ADOPTED
UNANIMOUSLY BY THE GENERAL ASSEMBLY OF THE UNITED
NATIONS IN PARIS ON DECEMBER 9, 1948, AND SIGNED ON BE..
HALF OF THE UNITED STATES ON DECEMBER 11,1948

JUNE 16, 1949.-Convention was read the first time and the injunction of secrecy
was removed therefrom. The convention, the President's message of trans.
mittal, and the report by the Acting Secretary of State were referred to the
Committee on Foreign Relations and ordered to be printed for the use of the
Senate

THE WHITE HOUSE, June 16, 1949.
To the Senate of the United States:

With a view to receiving the advice and consent of the Senate to
ratification, I transmit herewith a certified copy of the convention on
the prevention and punishment of the crime of genocide, adopted
unanimously by the General Assembly of the United Nations in Paris
on December 9, 1948, and signed on behalf of the United States on
December 11, 1948.

The character of the convention is explained in the enclosed report
of the Acting Secretary of State. I endorse the recommendations of

) the Acting Secretary of State in his report and urge that the Senate
advise and consent to my ratification of this convention.

In my letter of February 5, 1947, transmitting to the Congress my
first annual report on the activities of the United Nations and the
participation of the United Sttestherein, I pointed out that one of

(21)
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the important achievements of the General Assembly's first session
was the agreement of the members of the United Nations that genocide
constitutes a crime under international law. I also emphasized that
America has long been a symbol of freedom and democratic progress
to peoples less favored than we have been and that we must maintain
their belief in us by our policies and our acts.

By the leading part the United States has taken in the United
Nations in producing an effective international legal. instrument
outlawing the world-shocking crime of genocide, we have established
before the world our firm and clear policy toward that crime. By
giving its advice and consent to my ratification of this convention,
which I urge, the Senate of the United States will demonstrate that
the United States is prepared to take effective action on its part to
contribute to the establishment of principles of law and justice.

HARRY S. TRUMAN.

(Enclosures: (1) Report of the Acting Secretary of State, (2) certi-
fled copy of convention on the prevention and punishment of genocide.)

DEPARTMENT OF STATE,
Washington, D. C.

The PRESIDENT,
The White House:

I have the honor to transmit to you a certified copy of the conven-
tion on the prevention and punishment of the crime of genocide,
adopted unanimously by the General Assembly of the United Nations
in Paris on December 9, 1948, with the recommendation that it be
submitted to the Senate for its advice and consent to ratification.

The convention defines genocide to mean certain acts, enumerated
in article II, committed with the intent to destroy, in whole or in
part, a national, ethnical, racial, or religious group, as such. These
acts are discussed below.

The basic purpose of the convention is the prevention of the destruc-
tion of a human group as such. The first resolution of the General
Assembly on this subject, 96 (I), adopted unanimously by the members
of the United Nations on December 11, 1946, succinctly pointed out
that-

Genocide is a denial of the right of existence of entire human groups, as homicide
is the denial of the right to live of individual human beings.
The resolution also pointed out that genecide shocks the conscience
of mankind, results in great losses to humanity and is contrary to
.moral law. Of course, homicide also is shocking, results in losses to
humanity and is contrary to moral law. The distinction between
those two crimes, therefore, is not a difference in underlying moral
principles, because in the case of both crimes, moral principles are
equally outraged. The distinction is that in homicide, the individual
is the victim; in genocide, it is the group.

The General Assembly declared in this resolution that the physical
extermination of human groups, as such, is of such grave and leiti-
mate international concern that civilized society is justified in
branding genocide as a crime under international law. The extermi-
nation of entire human groups impairs the self-preservation of civili-
zation itself. The recent genocidal acts committed by the Nazi
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Government have placed heavy burdens and responsibilities on other

-" countries, including our own. The millions of dollars spent by the

United States alone on refugees, many of them victims of genocide,

and the special immigration laws designed to take care of such un-

fortunates illustrate how genocide can deeply affect other states. On

September 23, 1948, Secretary of State Marshall stated that-

Governments which systematically disregard the rights of their own people
are not likely to respect the rights of other nations and other people and are

likely to seek their objectives by coercion and force in the international field.

It is not surprising, therefore, to find the General Assembly of the

United Nations unanimously declaring that genocide is a matter of

international concern.
Thus, the heart of the convention is its recognition of the principle

that the prevention and punishment of genocide requires international

cooperation. However, the convention does not substitute inter-

national responsibility for state responsibility. It leaves to states

themselves the basic obligation to protect entire human groups in

their right to live. On the other hand it is designed to insure inter-

national liability where state responsibility has not been properly
discharged.

The convention was carefully drafted and, indeed, represents the
culmination of more than 2 years of thoughtful consideration and

treatment in the United Nations, as the following important steps in

its formulation demonstrate:
The initial impetus came on November 2, 1946, when the delegations

of Cuba, India, and Panama requested the Secretary-General of the

United Nations to include in the agenda of the General Assembly an
additional item: the prevention and punishment of the crime of

genocide. The Assembly referred the item to its Sixth (Legal)

Committee for study.
At its fifty-fifth plenary meeting on December 11, 1946, the

Assembly adopted, without debate and unanimously, a draft resolu-

tion submitted by its Legal Committee. This resolution, referred to

above, affirmed that "genocide is a crime under international law."

It recommended international cooperation with a view to facilitating

the prevention and punishment of genocide, and, to this end, it

requested the Economic and Social Council of the United Nations to

undertake the necessary studies to draw up a draft convention on the
crime.

Pursuant to this resolution a draft convention on genocide was

prepared by the ad hoc Committee on Genocide in the spring of 1948,
under the chairmanship of the United States representative on this

committee. This draft was again discussed by the Economic and

Social Council in July and August 1948 in Geneva, and then in the

Legal Committee of the General Assembly at its third regular session

in Paris, where again the United States delegation played an important

role in the formulation of the draft convention.
On December 9, 1948, the General Assembly unanimously adopted

the convention to outlaw genocide, which was signed by the United

States 2 days later. When signing, the United States representative

said, in part:
I am privileged to sign this convention on behalf of my Government, which has

been proud to take an active part in the effort of the United Nations to bring this
convention-into being.

;y .. ,o"e:;.f .,rq,*a +.^"a r"s'rw_~ ,e+., 
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The Government of the United States considers this an event of great im-
9 p ortance in the development of international law and ; cooperation among states

for the purpose of eliminating practices offensive to all civilized mankind.

Genocide is a crime which has been perpetrated by man against

man throughout history. Although mn has always expressed his

horror of this heinous crime, little or no action had been taken to

prevent and punish it. The years immediately preceding World War

II witnessed the most diabolically planned and executed series of

genocidal acts ever before committed. This time there was to be

more than mere condemnation. A feeling of general repulsion swept

over the world, and following the war manifested itself in the General

Assembly's resolution of December 1946. It is this resolution to

which the Legal Committee gave full content by providing the

General Assembly with a legal instrument designed not only to

prevent genocidal acts but also to punish the guilty.
The genocide convention contains 19 articles. Of these, the first

9 are of a substantive character, and the remaining 10 are procedural

in nature.
The preamble is of a general and historical nature.

Article I carries into the convention the concept, unanimously

affirmed by the General Assembly in its 1946 resolution, that genocide

is a crime under international law. In this article the parties under-

take to prevent and to punish the crime.

Article II specifies that any of the following five acts, if accompanied

by the intent to destroy, in whole or in part, a national, ethnical,

racial, or religious group, constitutes the crime of genocide:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the

group;
(c) Deliberately inflicting on the group conditions of life

calculated to bring about its physical destruction in whole or in

par Imposing measures intended to prevent births within the

(e )o ibly transferring children of the group to another

group.
This article, then, requires that there should be a specific intent to

destroy a racial, religious, national, or ethnical group as such in whole

or in part. With respect to this article the United States represent-

ative on the Legal Committee said:

I am not aware that anyone contends that the crime of genocide and the crime

of homicide are one and the same thing. If an individual is murdered by another

individual, or indeed by government official of a state, a crime of homicide has

been committed and a civilized community will punish it as such. Such an act

of homicide would not in itself be an international crime. To repeat the opening

language of the resolution of the General Assembly of December 1946, "genocide

is a denial of the right of existence of entire human groups." This remains the

principle on which we are proceeding.
However, if an individual is murdered by another individual, or by a group,

whether composed of private citizens or government officials, as part of a plan

or with the intent to destroy one of the groups enumerated in article 2, the inter-

national legal crime of genocide is committed as well as the municipal-law. crime
of homicide.

The destruction of a group may be caused not only by killing.

Bodily mutilation or disintegration of the mind caused by the m-

I
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position of stupefying drugs may destroy a group. So may steriliza-
tion of a group, as may the dispersal of its children.

Article III of the convention specifies that five acts involving

genocide shall be punishable. These five genocidal acts are-
(a) The crime of genocide itself;
(b) Conspiracy to commit genocide;
(c) Direct and public incitement to commit genocide;
(d) Attempt to commit genocide; and
(e) Complicity in genocide.

The parties agree, in article IV, to punish guilty persons, irrespective
of their status.

In article V the parties undertake to enact,' "in accordance with

their respective constitutions", the legislation necessary to implement

the provisions of the convention. The convention does not purport to

require any party to enact such legislation otherwise than in accordance

with the country's constitutional provisions.
Article VI makes it clear that any person charged with the commis-

sion of any of the five genocidal acts enumerated in article III shall
be tried by a court of the state in whose territory the act was com-
mitted, or by such international penal tribunal as may have uris-
diction with respect to those states accepting such jurisdiction. us,
the commission in American territory of genocidal acts would be tried

only in American courts. No international tribunal is authorized to

try anyone for the crime of genocide. Should such a tribunal be
established, Senate advice and consent to United States ratification
of any agreement establishing it would be necessary before such an

agreement would be binding on the United States.
By article VII the parties agree to extradite, in accordance with

their laws and treaties, persons accused of committing genocidal acts;
none of such acts is to be considered a political crime for the purpose
of extradition. The United States representative on the Legal Com-
mittee, in voting in favor of the convention on December 2, 1948,
said:

With respect to article VII regarding extradition. I desire to state that until
the Congress of the United States shall have enacted the necessary legislation to
implement the convention, it will not be possible for the Government of the
United States to surrender a person accused of a crime not already extraditable
under existing laws.

Existing United States law provides for extradition only when there

is a treaty therefor in force between the United States and the demand-

ing government. Only after Congress has defined, and provided for

the punishment of, the crime of genocide, and authorized surrender
therefor, will it be possible to give effect to the provisions of article VII.

Article VIII recognizes the right of any party to call upon the

organs of the United Nations for such action as may be appropriate
under the Charter for the prevention and suppression of any of the
acts enumerated in article IiI. This article merely affirms the right

of the United Nations to call upon an organ of the United Nations in
matters within its jurisdiction.

Article IX provides that disputes between the parties relating to

the interpretation, application, or fulfillment of the convention,
including disputes relating to the responsibility of a state for any of
the acts enumerated in article III, shall be submitted to the Interna-
tional Court of Justice, when any party to a dispute so requests.

a
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On December 2, 1948, in voting in favor of the genocide convention,
the representative of the United States made the following statement
before the Legal Committee of the General Assembly:

I wish that the following remarks be included in the record verbatim:
Article IX provides that disputes between the contracting parties relating to the

interpretation, application, or fulfillment of the present convention, "including
those relating to the responsibility of a state for genocide or any of the other acts
enumerated in article III," shall be submitted to the International Court of Justice.
If "responsibility of a state" is used in the traditional sense of responsibility to
another state for injuries sustained by nationals of the complaining state in
violation of principles of international law and similarly, if "fulfillment" refers to
disputes where interests of nationals of the complaining state are involved, these
words would not appear to be objectionable. If, however, "responsibility of a
state" is not used in the traditional sense and if these words are intended to mean
that a state can be held liable in damages for injury inflicted by it on its own
nationals, this provision is objectionable and my government makes a reser-
vation with respect to such an interpretation.

In view of this statement, I recommen that the Senate give its
advice and consent to ratification of the convention-

with the understanding that article IX shall be understood in the traditional
sense of responsibility to another state for injuries sustained by nationals of the
complaining state in violation of principles of international law, and shall not be
understood as meaning that a state can be held liable in damages for injuries
inflicted by it on its own nationals.

The remaining articles are procedural in nature. By article XIV
the convention is to be effective for an initial period of 10 years from
the date it enters into force, and thereafter for successive periods of
5 years with respect to those Parties which have not denounced the
convention by written notification to the Secretary-General of the
United Nations at least 6 months before the expiration of the current
period.

Article XV provides that if there are less than 16 parties to the
convention, as a result of denunciations, the convention shall cease
to be in force from the effective date of the denunciation which reduces
the number of parties to less than 16.

Article XVI authorizes any party to request revision of the con-
vention, by notification in writing to tho Secretary-General of the
United Nations. The General Assembly shall decide upon the steps,
if any, to he taken in respect of such request.

It is my firm belief that the American people together with the other
peoples of the world will hail United States ratification of this conven-
tion as another concrete example of our repeatedly affirmed determina-
tion to make the United Nations the cornerstone of our foreign policy
and a workable institution for international peace and security.

Respectfully submitted.
JAMES E. WEBB,

Acting Secretary.

(Enclosure: Certified copy of convention on the prevention and

punishment of genocide.)
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CONVENTION ON THE PREVENTION AND PUNISHMENT
OF THE CRIME OF GENOCIDE

The Contracting Parties,
Having considered the declaration made by the General

Assembly of the United Nations in its resolution 96 (I) dated

11 December 1946 that genocide is a crime under international

law, contrary to the spirit and aims of the United Nations and

condemned by the civilized world;
Recognizing that at all periods of history genocide has iflicted

great losses on humanity; and

Being convinced that, in order to liberate mankind from such

an odious scourge, international co-operation is required,

Hereby agree as hereinafter provided:

ARTICLE I

The Contracting Parties confirm that genocide, whether committed

in time of peace or in time of war, is a crime under international law

which they undertake to prevent and to punish.

ARTICLE II

In the present Convention, genocide means any of the following acts

committed with intent to destroy, in whole or m part, a national,
ethnical, racial or religious group, as such:

(a) Killing members of the group;
(b) Causing serious bodily or mental harm to members of the

group
(c) Deliberately inflicting on the group conditions of life cal-

culated to bring about its physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the

group;
(e) Forcibly transferring children of the group to another group.

ARTICLE III

The following acts shall be punishable:
(a) Genocide;
(b) Conspiracy to commit genocide;
(c) Direct and public incitement to commit genocide;
(d) Attempt to commit genocide;
(e) Complicity in genocide.

ARTICLE IV

Persons committing genocide or any of the other acts enumerated
in article III shall be punished, whether they are constitutionally

responsible rulers, public officials or private individuals.

ARTICLE V

The Contracting Parties undertake to enact, in accordance with

their respective Constitutions, the necessary legislation to give effect

to the provisions of the present Convention and, in particular, to

'7 7
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provide effective penalties for persons guilty of genocide or of any of
the other acts enumerated in article III.

ARTICLE VI

Persons charged with genocide or any of the other acts enumerated
in article III shall be tried by a competent tribunal of the State in the
territory of which the act was committed, or by such international
penal tribunal as may have jurisdiction with respect to those Contract-
ng Parties which shall have accepted its jurisdiction.

ARTICLE VII

Genocide and the other acts enumerated in article III shall not be
considered as political crimes for the purpose of extradition.

The Contracting Parties pledge themselves in such cases to grant
extradition in accordance with their laws and treaties in force.

ARTICLE VIII

Any Contracting Party may call upon the competent organs of the
United Nations to take such action under the Charter of the United
Nations as they consider appropriate for the prevention and suppres-
sion of acts of genocide or any of the other acts enumerated in article
III.

ARTICLE IX

Disputes between the Contracting Parties relating to the interpre-
tation, application or fulfilment of the present Convention, including
those relating to the responsibility of a State for genocide or for any
of the other acts enumerated in article III, shall be submitted to the
International Court of Justice at the request of any of the parties to
the dispute.

ARTICLE X

The present Convention, of which the Chinese, English, French,
Russian and Spanish texts are equally authentic, shall bear the date
of 9 December 1948.

ARTICLE XI

The present Convention shall be open until 31 December 1949 for
signature on behalf of any Member of the United Nations and of any
non-member State to which an invitation to sign has been addressed
by the General Assembly.

The present Convention shall be ratified, and the instruments of
ratification shall be deposited with the Secretary-General of the
United Nations.

After 1 January 1950 the present Convention may be acceded to
on behalf of any Member of the United Nations and of any non-
member State which has received an invitation as aforesaid.

Instruments of accession shall be deposited with the Secretary-
General of the United Nations.

)
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Any Contracting Party may at any time, by notification addressed

to the SecretaryGeneral of the United Nations, extend the appl-
cation of the present Convention to all or any of the territories for
the conduct of whose foreign relations that Contracting Party is
responsible.

ARTICLE XIII

On the day when the first twenty instruments of ratification or

accession have been deposited, the Secretary-General shall draw up a

ocs-verbal and transmit a copy thereof to each Member of the

United Nations and to each of the non-member States contemplated

in article XI.

The present Convention shall come into force on the ninetieth day
following the date of deposit of the twentieth instrument of ratification

or accession.
Any ratification or accession effected subsequent to the latter date

shall become effective on the ninetieth day following the deposit of

the instrument of ratification or accession.

ARTICLE XIV

The present Convention shall remain in effect for a period of ten

years as from the date of its coming into force.
It shall thereafter remain in force for successive periods of five

years for such Contracting Parties as have not denounced it at least
six months before the expiration of the current period.

Denunciation shall be effected by a written notification addressed

to the Secretary-General of the United Nations.

ARTICLE XV

If, as a result of denunciations, the number of Parties to the present
Convention should become less than sixteen, the Convention shall

cease to be in force as from the date on which the last of these denun-

ciations shall become effective.

ARTICLE XVI

A request for the revision of the present Conventioi may be made
at any time by any Contracting Party by means of a notification in
writing addressed to the Secretary-General.

The General Assembly shall decide upon the steps, if any, to be
taken in respect of such request.

ARTICLE XVII

The Secretary-General of the United Nations shall notify all
Members of the United Nations and the non-member States con-
templated in article XI of the following

(a) Signatures ratifications and accessions received in accord-
ance wit article Ei;

(b) Notifications received in accordance with article XII;

_r :. .: . ,, , .-.
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For the Union of Burma:

For the Byelorussian Soviet Socialist Republic:

For Canada:

For Chile:
Con la reserva que requiereltambien

Congreso de mi pals.
H. ARANCIBIA LAZO

For China:

For Colombia:

For Costa Rica:

For Cuba:

For Czechoslov&kia:

December 11, 1948

11 Dec. 1948

11 December 1948

la aprobacion del
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(c) The date upon which the present Convention comes into
force in accordance with article XIII;

(d) Denunciations received in accordance with article XIV;
(e) The abrogation of the Convention in accordance with

article XV;
(f) Notifications received in accordance with article XVI.

ARTICLE XVIII

The original of the present Convention shall be deposited in the
archives of the United Nations.

A certified copy of the Convention shall be transmitted to each
Member of the United Nations and to each of the non-member States
contemplated in article XI.

ARTICLE XIX

The present Convention shall be registered by the Secretary-General
of the United Nations on the date oftita coming into force.

For Afghanistan:

For Argentina:
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For Australia:
HERBERT EVAT1r

For the Kingdom of Belgium:

For Bolivia:
ADOLFO COSTA DU RELS

For Brazil:
JOAO CARLO8 MUNIz

C
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For Denmark:

For the Dominican Republic:

J E BALAGUER

For Ecuador:
HOMERO VITERI LAFRONTE

For Egypt:
ARMED MOH. KIHACHABA

For El Salvador:

For Ethiopia:
AKLILOU

For France:
ROBERT SHUMAN

For Greece:

For Guatemala:

For Haiti:
CASTEL DEMESMIN

For Honduras:

For Iceland:

For India:

For Iran:

For Iraq:

For Lebanon:

For Liberia:
HENRY COOPER

For the Grand Duchy of Luxembourg:

For Mexico:
Luis PADILLA NERVO

For the Kingdom of the Netherlands:

For New Zealand:

For Nicaragua:

For the Kingdom of Norway:
FINN MOE

For Pakistan:
ZAFRULLA KHAN

11 Dec 1948

11 Diciembre de 1948

12-12-48

11 December 1948

11 Dec 1948

Le 11 Deciembre 1948

11/12/48

Dec. 14, 1948

Le 11 Decembre 1948

Dec. 11, '48
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For Panama:
R. J. ALFARO 11 Diciembre 1948

For Paraguay:
CARLOS A. VASCONSELLOS Diciembre 11, 1948

For Peru:
F BERCKEMEYER Diciembre 11/1948

For the Philippine Republic:
CARLOS P. ROMULO December 11, 1948

For Poland:

For Saudi Arabia:

For Siam:

For Sweden:

For Syria:

For Turkey:

For the Ukrainian Soviet Socialist Republic:

For the Union of South Africa:

For the Union of Soviet Socialist Republics:

For the United Kingdom of Great Brtain and Northern Ireland:

For the United States of America:

ERNEST A. GROSS Dec. 11, 1948

For Uruguay:
ENRIQUE C. ARMAND UGON Decembre 11 de 1948

For Venezuela:

For Yemen:

For Yugoslavia:
ALES BEBLER 11 Dec. 1948

Certified true copy.

For the Secretary-General:
KERNO

Avcistant Secretary-General in charge of the Legal Department.
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IMPLEMENTING LEGISLATION

94 u CONGRESS
201) SESSION

IN THE SENATE OF THE UNITED STATES

A ncu 17, 1976
Mr. Ilcu Sco'rr (for himself and Mr. JAVITs) introduced the following bill;

which was read twice and referred to the Committee on the Judiciary

To implement the Convention on the Prevention and Punish-

ment of the Crime of Genocide.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That (a) title 18, United States Code, is amended by adding

4 after chapter 50 the following new chapter:

5 "Chapter 50A.-GENOCIDE

"1091. Definitions.
"1092. Genocide.

6 " 1091. Definitions

7 "As used in this chapter--

8 "(1) 'National group' means a set of persons whose

9 identity as such is distinctive in terms of nationality or

r
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1 national origins from the other groups or sets of persons

2 forming the population of the nation of which it is a part

3 or from the groups or sets of persons forming the interna-

4 tional community of nations.

5 "(2) 'Ethnic group' means a set of persons whose

6 identity as such is distinctive in terms of its common cultural

' traditions or heritage from the other groups or sets of persons

8 forming the population of the nation of which it is a part or

9 from the groups or sets of persons forming the international

10 community of nations.

11 " (3) 'Racial group' means a set of persons whose iden-

12 tity as such is distinctive in terms of race, color of skin, or

13 other physical characteristics from the other groups or sets

14 of persons forming the population of the nation of which

15 it is a part or from the groups or sets of persons forming

16 the international community of nations.

17 "(4) 'Religious group' means a set of persons whose

18 identity as such is distinctive in terms of its common reli-

19 gious creed, beliefs, doctrines, or rituals from the other

20 groups or sets of persons forming the population of the na-

21 tion of which it is a part or from the groups or sets of

22 persons forming the international community of nations.

23 "(5) 'Substantial part' means a part of the group of

24 such numerical significance that the destruction or loss of

... .. saxaes^ t . eur,.+'wa.. to
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1 that part would cause the destruction of the group as a

2 viable entity.

3 "(6) 'Children' means persons who have not attained

4 the age of eighteen and who are legally subject to the care,

5 custody, and control of their parents or of an adult of the

6 group standing in loco parentis.

7 " 1092. Genocide

8 "(a) Whoever, being a national of the United States

9 or otherwise under or within the jurisdiction of the United

10 States, willfully without justifiable cause, commits, within

11 or without the territory of the United States in time of

12 peace or in time of war, any of the following acts with the

13 intent to destroy by means of the commission of that act,
14 or with the intent to carry out a plan to destroy, the whole
15 or a substantial part of a national, ethnic, racial, or religious
16 group shall be guilty of genocide:

17 " (1) kills members of the group;

18 " (2) causes serious bodily injury to members of the
19 group;

20 "(3) causes the permanent impairment of the men-
21 tal faculties of members of the group by means of tor-

22 ture, deprivation of physical or physiological needs, sur-
gical operation, introduction of drugs or other foreign

24 substances into the bodies of such members, or subjec-

I
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1 tion to psycliologikal or psychiatric treatment calculated

2 to permanently impair the mental processes, or nervous

3 system, or motor functions of such members;

4 " (4) subjects the group to cruel, unusual, or inha-

5 mane conditions of life calculated to bring about the

6 physical destruction of the group or a substantial part

7 thereof;

8 "(5) imposes measures calculated to prevent birth

9 within the group as a means of effecting the destruction

10 of the group as such; or

11 "(6) transfers by force the children of the group

12 to another group, as a means of effecting the destruction

13 of the group as such.

14 "(b) Whoever is guilty of genocide or of an attempt to

15 commit genocide shall be fined not more than $20,000, or
"

16 imprisoned for not more than twenty years, or both; and if

17 dcath results shall be subject to imiprisonnicnt for any term

18 of years or life iimprisoiiniciit. Whoever directly and publicly

19 ineites a notlier to con nit genocide shall be fined not more

20 than $10,000 or imprisoned not more than five years, or both.

21 " (c) The intent described in subsection (a) of this

22 section is a separate element of the offense of genocide. It

23 shall not be presumed solely from the commission of the act

24 "mlarnd.

25 " (d) If two or mo're persons conspire to violate this

w 4
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1 section, and one or more of such persons does any act to

2 effect the object of the conspiracy, each of the parties to such

3 conspiracy shall be fined not more than $10,000 or impris-

4 oned not more than five years or both.

"(e) The offenses defined in this section, wherever

6 committed, shall be deemed to be offenses against the United

7 States.".

8 (b) The analysis of title 18, United States Code, is

9 amended by adding after the item for chapter 50 the follow-

10 ingnew item:

"50A. Genocide.------------------------------------------.1091".

11 SEC. 2. The remedies provided in this Act shall be the

12 exclusive means of enforcing the rights based on it, but

13 nothing in the Act shall be construed as indicating an intent

14 on the part of the Congress to occupy, to the exclusion of

15 State or local laws on the same subject matter, the field in

16 which the provisions of the Act operate nor shall those pro-

17 visions be construed to invalidate a provision of State law

18 unless it is inconsistent with the purposes of the Act or the

19 provisions of it.

20 SEC. 3. It is the sense of the Congress that the Secretary

21 of State in negotiating extradition treaties or conventions

22 shall reserve for the United States the right to refuse extra-

23 dition of a United States national to a foreign country for an

24 offense defined in chapter 50A of title 18, United States

4
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1 Code, when the offense has been committed outside the

r2 United States, and

3 (a) where the Ujnited States is competent to prose-

4 cute the person whose surrender is sought, and intends

5 to exercise its jurisdiction, or

6 (b) where the person whose surrender is sought has
7 already been or is at the time of the request being prose-

8 cuted for such offense.

I

0

lIx"m f -

0

+"#"..*r?"'y~p~" 
+iawrg Y+r~e,.- tvA.t ,. WF, 77

t [ y t ' P '. J }. ' a e , ' 1 ' : ', T' ,R, a } r ,v' ; s. , , .'t; . t' , ... , a r, .' ,, . 1 " 'r?'ltep , A" ? nrrtt

b 
n a vet a;r S. ra F ! t

d: 9 
4t



- 123

39

p ~ LisT OF NATIONS WincH IIAVP RATIrIID THE

CONVENTION OF THE PREVENTION AND PUNISH I ENT OF THE CT E OF
GENOCIDE

Adopted by the General A88elmbly of the United Natios on
9 December 1948

Entry into force: 12 January 1951, in accordance with article XIII.
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State Ratifstion, uaCession S1nur otf o o ucuo

Afgtanistan -- M ar.22, 1956.1
Algeria.May, 12, 1955.1
Argnntina.- - - - - - - - Oct 31,1%31Auotralia-.. June 5, 1956.'1

-- ---Dec. 11,1948---------July 8, 1949.Esha-.....-- --------------------------------------- Mar. 19, 1958.aP- aum . ------- --- ------ Aug.5 1975
-D--. 12, 1949- -p. , 1951Brugaria.. ----------------- ----------------------- Dec. 11, 1948----------- Apr. 15, 1952.Burma-.... - ------------------------------------------- July 21, 1950.1Bycnrutsan SSR-~-- --------------- Dec. 30,1949----------Mar. 14, 1956.- - - - - - - Dec. 16, 1949---------Aug. 1 1954

Che---- ---------------------------- Nov. 28, 1949----------- Sept. 3, 1952.
China ----------------------------------------- Dec.11, 1948----------.June 3'1953

CtCO"-"---- ----------------------------------- July 20, 1949---------July 14, 1951.
C----- ----- - - Aug. 12, 1949----------Oct. 27, 1959.Cuba --- - - - Oct. 14, 19501
SDe-----------------.-Dc.28, 1949--------- Mar. 4 1953

- - .- - -- - - - -- -- Dec.28 1949---------. .21 195.------ - ------------ u-- ----------- ----
.-- c. 11,-18---------.D2c.921,1949

Dc.12,1948----------JFeb.8 1952
Etea.-----------------------------------------Apr.27,1949-----------Sept. 21,199.

- - .--------------------- Dec. 11, 1948------ eJuly 1, 1949.
Fit and-...... -.-- ---- ---- - - ------------ -Jan.11, 1973.'Fji - ....... - ----...- -.-- - - -- - - - -- - - - - - - - -- - . -- D . 1 , 95 .

Freocs mcatcRp ------ Dec. 11, 1948.-------.--Oct. 14 1950.
D-- -y , --F- rat Risp- 2 1-73~---------------- ------------ - ly .1 , 19 7.1

Fiilsn -- --- --- -- - -- - --- -- -- - --------------- -- --------------- n.Dec.241 731959.!

Gr- - - - -- - -------------. Dec.29 1949----------De .4 1954
S a n~ ----R p----------------ra --- JUne 22, 1949-------.. Jan. 13, 1973ea- - D 11, 1948------------Det. 14, 1950.Guasmary - -------------.-. A r22, 1949-----.----- Dec. , 195 '

art----- ----------------------------------------- pr. 22, 1949 ---------Jan., 1950.

Hndia.,. -------- - - - - - May 14, 1949---------- Aug.29,1949.-r----...---- ---- o---------------. v. 29, 1949-----------Aug. 27, 1959.
Iraq --------------------- --------------------- Dec.8, 1949------------ Aug.14, 195.Iray..... ----------------------------------- u.17r19----------Ar. 9, 1950.

------ June 4, 1952.1Jords.. .- -- -Sept. 23, 1968.'
------------. Apr.3 1950.'

---- Oct. 4, 1950.'--------------------------- ------------ ec.-------------- Dec.1 1953.
Leoh .-..-----------. D" 0,14----- Sept 23, 196.

-Noe.r 29......- ------------------------------ ----- , 1974.
-.------------ - Dec. 11, 1948----------June 9 1950.

--ic .... .---------------------------------------- JOc y. R , 19 .

Monaco -------------------------------------- Dec.14, 1948-----------July 22, 1952.
Mo g la . . . - - - - - -- - - - - - - - - - - - -M ar. 30 1950.'or c -. . .- - -- ~- -- - - - - - - - - -- -Jan. 5, i967.1

N p .....-- ------------- -- ----- aN . 24 , 19747.1

N-tt-.rland . -- ----------- ---- ------ Jan. 17 1 9.1

# t ai - - -- r - - - - - - --.. . . . .- - - - - - - - - - - - - - - - - - - - - - - - - - . _ J u l y 1 21 , 1 %7 1

N~craua------------- --- ----------- ------------------------- Jun. 2d 1921
Moway......------- Dec. 11, 1948---------.July 22, 1949.

-o.-------------ct 12, 1957.
do-. - Jan. 11, 1950.

Peu..... .... - - - --- -------------do .

Plp.----------- -------------------------- dFeb. 24 1960.
---------------- do-July 7,1950R ic of KOr-------------------- ---------------------------.---. JNov14,19!.Public of Vtn--------------- ----------------------------------.. 1- -- . 14,1950.'

aa- -------------- -------. Aug.11, 1950.'
Rwan a.. .-. ..-- -- - - ---- --- --- ---- --- --- -.. Nov.2 1960.'Sdi Arabia-------------------------------------------------.... Apr. 4 1975.'

Pe . .-- -..- July 13 1950.
-S---------------.Swode.....-..-------- ---------------------------------- --... O. 12, 1950,

Syria........-------- ----------------------D --.-30, -4 -.-- May 27 1952.
Ta -.------------------------- -June 2 , 1955.1

Taudais a..-....------- ----------- ------------------------. Feb. 15, 1972.
T.rkey. ..-- .. .----------- ------------------------------------. Nov. 29, 1956.1

lkrateina. .------------------------ ---------------------------- July 31 19501USSR.-.---.------------------------------Dec. 16, 1949---------Nov. 1954.
Vetted Kiegdom------------------------ ---------------- do..May 3 1994.'Upper VOta------ ... ------------------------------------------Jan. 3, 1970.
Uruguy- -------------------- --- Sept 14, 1965

De..-- -,-19------------uly--17 19-7.YagT-davia.------------------------------------------------------July 12, 1960.
lairs-......---- ------------------------ Dec. 11, 1948 --------- Aug. 29, 1950.

Uw " ---- ------ --- ------------ ----- ----------d-----------------.. May 3 , 19 2.1
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TEXT OF RESOLUTION OF RATIFICATION

Resolved, (two-thirds of the Senators present concurring therein),
That the Senate advise and consent to the ratification of the Interna-

tional Convention on the Prevention and Punishment of the Crime of

Genocide, adopted unanimously by the General Assembl of the

United Nations in Paris on December 9, 1948, and signed on half of

the United States on December 11, 1948 (Executive 0, Eighty-first

Congress, first session) subject to the following understandings and

declaration:
1. That the United States Government understands and construes

the words "intent to destroy, in whole or in part, a national, ethnical,
racial, or religious group as such" appearing in article II, to mean the

intent to destroy a national, ethnical, racial, or religious group by the

acts specified in article II in such manner as to affect a substantial part
of the gup concerned.

2. That the United States Government understands and construes
the words "mental harm" appearing in article II (b) of this Conven-
tion to mean permanent impairment of mental faculties.

3. That the United States Government understands and construes
article VI of the Convention in accordance with the agreed language
of the Report of the Legal Committee of the United Nations General
Assembly that nothing in article VI shall affect the right of any State
to bring to trial before its own tribunals any of its nationals for acts
committed outside the United States.

4. That the United States Government declares that it will not de-
osit its instrument of ratification until after the implementing legis-
ation referred to in article V has been enacted.
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