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INTRODUCTION

The current crisis in diplomatic relations between the United States

and Ecuador has resulted from the latter's recent seizures of U.S. fishing

vessels in waters regarded by the United States as the high seas. But

the dispute between the United States and Ecuador is only one phase of

a larger controversy over fishing rights which has been growing for a

long time. Incidents involving fishing rights have been a source of

irritation in relations between the United States anid Chile, Ecuador and

Peru for the last 17 years, and in recent years disputes have increased

both in complexity and in magnitude, largely because of the following

developments:

A. the number of incidents of seizure and harassment of U.S.

tuna vessels, including shooting incidents, has increased substantially,

and little progress has been made toward resolution of the dispute;

B. members of the United States Congress, increasingly concerned

and angry, are seeking additional legislative sanctions involving U.S.

economic and military assistance to the offending nations;

C. ten Latin American nations now claim a 200-mile sea jurisdiction

and nine of these have united in a declaration which asserts the right

of all states to establish the limits of their maritime jurisdiction

in accordance with their national needs;

D. the right of territorial sovereignty over ocean resources has I

become an integral part of the increasingly nationalistic philosophy

CRS-1

"77



CRS-2

prevailing throughout Latin America; thus, the fishing rights controversy

has become a vehicle for increasing anti-United States sentiment in

many Latin American nations;

E. in the absence of a consensus of the international community as

to specific limits of the territorial sea and fishing zones, the force

of international law in this area is becoming severely diminished, and the

issue of national sovereignty over the resources of the sea is in danger

of expanding into a major conflict between the developed and the less

developed nations.

This report is intended to bring up to date developments in the

controversy since January 1969, and to discuss related issues deriving
1/

from these developments.

l/ A 'discussion of the history of the fishing rights controversy through
1968 is contained in "The Latin American - United States Fishing Rights
Controversy," CRS Multilith F-356, February 12, 1969.

-I
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I. THE LATIN AMIERICAN-UNITED STATESFISLINGRIGHTS CONTROVERSY
DEVELOPMENTS SINCE 1968

A. EVENTS OF 1969

On February 14, 1969, Peruvian patrol boats seized two United

States tuna clippers fishing approximately 50 miles off Peru's northern

coast. When one of the vessels, the Sa Diego-based San Juan, resisted

arrest, the Peruvln patrol ho J p ned fire, inflicting dariage estimated

at as high as $50,W]" ,accordHi PC to a U consulr in3p2C'Ytor's r1pOYt,

The incident was one of the few in the his ory of the controversy in

which a U.S. fishing boat was fired upon, and was perhaps the fI rs t

time that patrol hoat had actually taken aim at a vessel.

The event, which occurred at a time when relations between the

United States and Peru were already strained because of Peruvian Govern-

ment expropriation of properties of the U.S.-owned International Petro-

leum Company, precipitated a serious diplomatic upheaval between the two

nations, and prompted a major outcry from much of the U.S. press, the

American Tunaboat Association, and the Congress, many of whose members

called for a "get tough" policy of retaliation for this unwarranted "act

of piracy."

In late February, although no public announcement was made at

the time, the United States quietly suspended all military sales to

Peru and cancelled deliveries of several million dollars worth of military

equipment already on order, under provision of Section 3(b) [22 USC S2753]

A j*. ~
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1/
of the Foreign Military Sales Act of 1968. When the suspension was

officially announced in May, infuriated Peruvian President Juan Velasco

Alvarado retaliated by ordering the United States military mission out

of his country and cancelling the scheduled visit of Governor Nelson

Rockefeller, who was due to visit Peru as part of a Presidential fact-

finding mission to Latin America.

j Meanwhile, the Department of State, in an attempt to ease

strained relations with Ecuador and Peru and. to find a permanent solution

to the controversy, renewed an August 1968 United States invitation .

to the CEP nations (Chile, Ecuador and Peru, parties to the 1952 Joint

Declaration on the Maritime Zone) to participate in a formal conference.

United States initiatives were promptly rejected by the Governments of Ec-

uador and Peru on the grounds that the imposition of U.S. sanctions

against their nations had made the issue non-negotiable.

In mid-March, President Nixon dispatched New York lawyer

John N. Irwin (now Under Secretary of State), as his special representative

2/
to Lima to negotiate with the Velasco regime concerning the IPC expropria-

tion and the fishing rights dispute. On March 19, while Irwin took

part in discussions in Lima, Peruvian patrol boats seized two more U.S.

1/ For text of Section 3(b), see: "The Latin American-United States

Fishing Rights Controversy,"'CRS Multilith F-356, February 12, 1969,
Section X. The February 1969 enforcement of this provision against

Peru was actually the second instance of its application in the dispute.

It was first invoked against Ecuador in December 1968 following seizure

incidents. The Ecuadorean Government responded by ordering the United

States military mission off its territory, although subsequent develep-
ments in 1969 forestalled the withdrawal.

2/ International Petroleum Company.
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tunaboats. Outraged members of Congress declared the seizures a flagrant

and provocative act of defiance and disrespect for U.S. conciliatory

efforts. Several bills were intr-oduced calling for further sanctions

against the Peruvian Government, including the immediate recall of the

U.S. Naval destroyer Isherwood, on loan to Peru since 1961, and the placing

of an embargo on the importation from any nation involved in U.S. fishing

boat seizures of all fish and fishery products--one of Peru's major exports

to the United States.

In mid-June, as the deadline for invoking a second legislative
1/

sanction was nearing, and hearings on the fish products embargo legislation

were about to be held, the CEP nations evinced a more conciliatory attitude:

on the condition that the United States lift its ban on military sales to

Ecuador and Peru and agree to hold back on further legislative sanctions,

the three nations would agree to participate in the proposed formal

conference. In what was interpreted as another gesture of conciliation,

the Government of Ecuador ordered the release without fine of several

U.S. tuna vessels seized on June 20th.

In response to CEP initiatives, Rep. Thomas Pelly, member of

the House Fisheries and Wildlife Conservation Subcommittee and principal

sponsor of the fish products embargo legislation, commended CEP conciliatory

l/ An August 1968 amendment to the Fishermen's Protective Act called for

a deduction in currently programmed aid funds equal to the amount of
outstanding claims against governments which illegally seized and
fined U.S. fishing boats if the foreign government had not paid such
claims within 120 days of notification by the U.S. Government.
[22 USC 1975]
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moves, and proposed to President Nixon on behalf of the Subcommittee

members that the arms sales ban be lifted, in the interest of settling

the dispute. The United States Government subsequently resumed arms

sales to Ecuador and Peru, and a joint announcement was made concerning

the convening of a quadripartite fishing conference, scheduled for

August.

Delegates to the conference, which opened in Buenos Aires,

Argentina, on August 1st, limited their discussion to United States
2/

proposals for fishery conservation in the disputed area, avoiding

the non-negotiable issue of the legality of the juridical claims of the

CEP nations. The talks adjourned on August 19th on a relatively ami-

cable note, scheduled to reconvene later in 1969 after the CEP delegations

had consulted with their respective governments. The talks ultimately

reconvened in September 1970.

1/ The text of the letter from Representative Pelly to President Nixon

appears in the Congressional Record, June 23, 1969, p. E5143.

2/ See discussion of U.S. conservation proposals in Section VIII of

this report.
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B. EVENTS OF 1970

If 1969 developments in the "tuna war" ended on a hopeful

note, the 1970 tuna season ushered in new crises. The month of February

came and the California tuna fleet returned to the rich fishing grounds

in the eastern tropical Pacific. Ecuador and Peru seized and fined

three tuna clippers. This time, a new proposal was added to the chorus

of retaliatory measures -- August Felando, General Manager of the

American Tunaboat Association, called for armed escorts of U.S. tuna

vessels to avert the seemingly inevitab c harassment of his boat cap-

tains in the disputed area.

In other developments of early 1970, the United States and the

Soviet Union, in an attempt to formulate a territorial sea limits policy

which would be acceptable to a majority of nations in the world community,

joined forces on a proposal that United Nations members adopt a maximum

12-mile limit on territorial waters, encompassing both the territorial

sea and zones reserved for exclusive fishing rights. When the CEP nations

were approached concerning the proposal, they immediately rejected the

plan and took steps to fortify their 200-mile position. Peruvian

Foreign Minister Edgardo Mercado Jarrin invited all Latin nations which

claim a 200-mile maritime jurisdiction to attend a Latin American Terri-

torial Limits Conference for purposes of unifying policy in defense of

their stand and studying other questions relating to the law of the sea

currently under discussion in the United Nations.

I
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The conference opened in Montevideo, Uruguay, on May 4th,

attended by nine of the ten Latin nations claiming 200 miles (Argentina,

Brazil, Chile, Ecuador, El Salvador, Nicaragua, Panama, Peru, and Uruguay;

Costa Rica was not represented). The conference closed on May 8th with

the signing of the "Declaration of Montevideo on the Law of the Sea,"

a pact by which the nine nations agreed to cooperate in the defense of

their common maritime rights, outlined in six basic principles. These

included(in summary):

a. The right of coastal states to dispose of the natural

resources of the sea, seabed and subsoil adjacent to

their coasts in order to promote the maximum develop-

ment of their economies and to raise the standard of

living of their peoples;

b. The right of coastal states to establish the limits

of their sovereignty and maritime jurisdiction, in

conformance with their geologic and geographic charac-

teristics and those factors which affect the existence

of maritime resources and the need for their orderly

use;

c. The right of coastal states to adopt regulatory mea-

sures for the purpose of exploring, conserving and

exploiting the living resources of the seas adjacent

to their territories as well as the resources of their

a

vp
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respective continental shelves, and of the seabed soil

and subsoil, applicable in the zones of their sover-

eignty and maritime jurisdiction (without prejudice to

freedom of navigation and overflight by the ships and
1/

aircraft of any flag).

A second conference on Latin American maritime rights was sub-

sequently convened in Lima, Peru, on August 4th, attended by the delegates

from the nine nations of the Montevideo Conference and from Trinidad and

Tobago, the Dominican Republic, Venezuela, Barbados, Bolivia, Colombia,
2/

Guatemala, Jamaica, Honduras, Mexico and Paraguay.

3/
In a new joint declaration, the conference delegates adopted

as a basic principle of the law of the sea:

The right of the coastal state to establish

the limits of its sovereignty or maritime jurisdic-

tion in accordance with reasonable criteria, having

in view its geographic and biological characteristics

1/ The complete text of the May 1970 Montevideo Declaration appears

in the Appendix of this report.

2/ Conference observers included representatives from Canada, Costa Rica,

India, Iceland, Senegal, South Korea, the United Arab Republic,
Yugoslavia, the United Nations and the Organization of American

States.

3/ In addition to the nine nations represented at the Montevideo

Conference, other Latin American nations which approved the secofid
declaration included: Trinidad and Tobago, the Dominican Republic,
Barbados, Colombia, Guatemala, Honduras, and Jamaica.

Arm_____________________
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and the need for the rational utilization of its
1/

resources. [Article 23

On September 9th, the second session of the U.S. - CEP

quadripartite fishery talks reconvened in Buenos Aires for further

exploration of United States conservation proposals. The meeting

adjourned on September 23rd with plans to reconvene a third round of

formal talks before the end of July 1971, with sessions of conference

technical committees to be held in the interim period.

1/ The 200-mile limit was not specifically upheld in either declaration;
rather, the signatory nations adopted a broad principle of the right
of each nation to establish its own maritime limits according to its
needs (and other "reasonable criteria").
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C. EVENTS OF 1971

With only three months of 1971 passed, this year has become

the most volatile in the history of the controversy. On January 13,

the nine Montevideo conference nations convened a four-day session,

the First International Conference on Maritime Rights, in Buenos Aires,

to take additional steps in the formulation of strategy in defense of

their common maritime law principles.

Meanwhile, the "tuna war" heated up again, with the coming

of the new year and the -California tuna fleet off the shores of

Ecuador. Between the 11th and 17th of January, Ecuadorean patrol boats

seized four U.S. tuna clippers which were reportedly between 48 and 60

miles off Ecuador's coast. The captains of two of the vessels, the Hornet

and the Apollo, reported that during the encounter their boats had been

strafed by unidentified fighter planes, and the Apollo afterward reported

that later in the skirmish, it had been fired upon by an Ecuadorean

warship.

The incidents provoked a renewed diplomatic storm between the

United States and the CEP nations. The U.S. press called attention to

the many millions of dollars given Ecuador in United States assistance,

and editorialized that only "drastic military and economic measures

would bring sense" to the Ecuadoreans. Congressmen complained that the

captures were carried out by U.S.-made gunboats and aircraft and a U.S.

Its
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Navy destroyer on loan to Ecuador, and the American Tunaboat Association

renewed its demand for armed protection (supported this time by a resolu-

tion passed by the California State Senate in early February). On Janu-

ary 18th, the United States Government again suspended all military

sales to Ecuador and informed the Ecuadorean Government that further

financial sanctions, as well as all U.S. assistance programmed for Ecuador

for FY 1971 (approximately $29 million), were "under review."

Since Ecuadorean military purchases from the United States are
1/

relatively minor, application of U.S. sanctions under the Foreign

Military Sales Act was, in this instance, more symbolic than practical.

At any rate, the symbolism was well understood by the Ecuadorean Govern-

ment, whose response was to seize five more U.S. fishing vessels and, on

January 20th, to request an emergency Meeting of Consultation of the For-

eign Ministers of the Organization of American States, who were meeting

in Washington to debate the problem of kidnapping and terrorism in the

hemisphere.

In bringing the matter before th

States, Ecuador charged the United States

coercion" and with being in violation of A

which provides:

l/ The estimated dollar value of pipeline
ment suspended as a result of the Janu
Total U.S. military assistance program
is approximately $500,000, for trainin

e Organization of American

Government with "aggression and

rticle 19 of the OAS Charter,

deliveries of military equip-
ary seizures is $1,271,000.
med for Ecuador for FY 1971
g.-

;
:

:
.;:
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ty use or encourage the use of coercive

economic or political character in order

rereign will of another State and obtain

)es of any kind.

While seizures by Ecuadorean patrol boats continued, the OAS, by a vote

of 22 to 0 with one abstention (United States), agreed to consider

Ecuador's case.

The Fourteenth Meeting of Consultation of Ministers of Foreign

Affairs convened in Washington, D.C., on January 30th. In presenting

Ecuador's case, Foreign Minister Dr. Jos6 Maria Ponce Yepez charged that

the United States, by using coercive measures against a sovereign Latin

American State, had created an atmosphere of international unrest which

threatened the principles of inter-American solidarity and cooperation,

and urged the foreign ministers to adopt a resolution calling upon OAS

member nations to refrain from adopting or applying any type of coercive

measures or threats which affect the sovereignty of individual states and

adversely affect the economic and social development of another state.

Under-Secretary of State John N. Irwin countered Ecuadorean

charges in a statement of the position of the United States Government

in the fishing rights dispute:

It is the view of the United States that coastal states,
in the absence of broad international agreement, may not make
and enforce unilateral territorial sea claims....The United States
holds the view shared by most other countries of the world that

-~ -. .4. ..~
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with respect to fisheries, 'a coastal state may exercise jurisdic-
tion in a zone contiguous to its territorial sea, but not exceeding
twelve miles from its coast. Any changes in the international
law governing the territorial sea or coastal state jurisdiction
over fisheries must be accomplished through international nego-
tiation and agreement, and not by unilateral action.

The United States recognizes that coastal states have a
particular interest in the living resources of the seas adjacent
to their coast....The particular problems relating to the use
and conservation of off-shore living resources can be solved by
treaty or bilateral agreement...but it cannot be solved by
unilateral extensions of sovereignty over broad areas tradi-
tionally regarded as the high seas....

In suspending military sales to Ecuador, the United States
has in no way adopted coercive measures designed to force the
sovereign will of Ecuador and to obtain advantages from it of
any kind. The facts show that it is Ecuador which has used
economic coercion and force in seizing fishing boats and fining
them, thus seeking unilaterally to enforce its claims to terri-
torial seas. Such action of Ecuador is designed to force the
sovereign will of the United States into accepting Ecuador's
territorial claims and thereby to obtain advantages which Ecuador
would not otherwise enjoy under international law. In these
circumstances, the United States Government has had no choice
but to apply the provisions of its law in response to actions
of the Government of Ecuador which violate the rights of United
States nationals under international law. 1/

2/
By a vote of 19 to 0 with 4 abstentions (Chile, Peru , Bolivia,

anO Barbaio3), the Foreign Ministers approved a compromise resolution which

1/ Statement by the Honorable John N. Irwin II, Under Secretary of State,
to the 14th Meeting of Consultation of Ministers of Foreign Affairs of
the Organization of American States, January 30, 1971.

2/ Ecuador's two fishing rights allies abstained from approving the resolu-
tion on the grounds that the foreign ministers had convened specifically
to consider charges against the United States in violation of the OAS
Charter, and not legal questions relating to the Law of the Sea. Accord-
ing to this view, the resultant resolution, in its call for conciliation
between Ecuador and the United States, had sidestepped the issue at hand
and dealt with matters unrelated to the Ecuadorean charge.

~-2~;iI
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called upon both parties to avoid the aggravation of their differences

and to participate in negotiations, and urged on OAS member states "that

in their reciprocal relations they observe strictly the principles of the

Charter of the Organization of American States and abstain from the use

of any kind of measure that may affect the sovereignty of the States and

1/
the tranquility of the Hemisphere."

On the heels of the OAS action which, it was thought, would set

the stage for a cojling-off period in Ecuadorean-United States tensions,

the Government of Ecuedor surprised everyoe: by demanding, on the following

morning, the withdrawal from its territory of the United States military

mission comprising approximately 25 Army, Navy and Air Force advisors. In

a blistering statement announcing his Government's actions, Ecuadorean

Foreign Minister Ponce Yepes condemned U.S, "coercive measures" which

were pressuring his country for the benefit of U.S. fishing companies, in

retaliation for a "legitimate act of sovereignty" by Ecuador.

1/ Text of Resolution approved by the Plenary Session of the 14th Meeting
of Consultation held on January 31, 1971 [OAS/Ser.F/II.14, Doc. 11, Rev. 11

7 ~ -.--
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D. LATEST DEVELOPMENTS A

In Congressional action, Rep. Edward A. Garmatz, Chairman of

the House Merchant Marine and Fisheries Committee, convened hearings in

San Pedro, California on Febriuary 10 to hear testimony by members of the

U.S. tuna industry concerning the dispute. Subsequently, on March 3,

the U.S. vessel Apollo, world's largest tunaboat, was seized a second time

1/
while operating off the coast of Ecuador in possession of a fishing license.

Moreover, the captain of the vessel reported that he had been threatened

with a year's jail sentence and the confiscation of his vessel if he again

violated Ecuadorean law.

As a result of this incident, the Fisheries and Wildlife Sub-

committee of the House Merchant Marine and Fisheries Committee held investi-

gatory hearings on March 11, at which timc Subcommittee members heard testi-

mony by State Department representatives concerning U.S. action in the

current situation and its position on the fishing rights controversy.

At that time, the Subcommittee suggested that additional Congressional action

to stop Ecuadorean seizures would be imminent unless Government officials

could assure its members that a diplomatic solution could be reached promptly.

On March 30, 1971, the U.S. tunaboat Puritan was seized while

fishing approximately 24 miles off the coast of Peru. The vessel was

1/ The Ecuadorean Government asserted its right to reseize the Apollo

since, under CEP regulations, fishing licenses are valid for a period of
45 days or one trip, and in this case, the Apollo had discharged its
first catch and returned to Ecuadorean territory.

.__-
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released by the Peruvian Government several days later after paying $18,214

in fines.

At present, the United States-Ecuadorean conflict remains dead-

locked, with negotiations at a stalemate. According to revised wording

of Section 3(b) of the Foreign Military Sales Act, the sanctions cannot

be lifted until "reasonable assurances" are received from the nation involved

1/
in fishing boat seizures that "future violations will not occur."

2/
Ecuador, meanwhile, continues to seize United States tunaboats, and

asserts its sovereign right to do so in order to enforce its 200-mile

maritime jurisdiction. The CEP nations have informed the United States that

as long as U.S. sanctions against Ecuador remain in effect, they will not

participate in further sessions of the quadripartite fishery conference.

The Government of Ecuador has announced its intention to seek

military assistance elsewhere and, according to recent reports, is exploring

the possibilities of acquiring high-speed patrol boats from suppliers in

West Germany and the Soviet Union. In addition, some sources are predicting

further flareups in the controversy. The Peruvian Government has thus far

this year seized only one U.S. vessel, the Puritan, on March 30. Some

sources attribute Peruvian restraint to the application of sanctions against

that nation in 1969 or to a general warming trend in U.S.-Peruvian relations,

1/ For text of 1970 amendments to Section 3(b), approved January 12, 1971,

see Section IV of this report.

2/ As of April 12, 1971, Ecuador has seized a total of 24 U.S. tuna vessels

(two of which have been seized twice) and exacted fines amounting ,to
$1,305,000, since January llth of this year.

- ___________________________ -FIT-
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while others, more pessimistic, point out that the majority of boats of

the fleet have not yet moved their operations into Peruvian waters. They

add that there is still time for seizure incidents there, inasmuch as the

1971 fishing season in the eastern tropical Pacific region promises to be

a banner year, and U.S. tuna flcet activities throughout that area will

probably continue well into June.

7TT , .. 7,.-. ,,
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II. THE CONTROVERSY AS A DILEMMA FOR THE UNITED STATES

From the standpoint of United States foreign policy makers and the

U.S. Congress, the "tuna war" has become one of the most troublesome

issues in U.S. foreign relations. The CEP nations, assuming an increasingly

rigid stance, have repeatedly rejected United States diplomatic initiatives

and, with some success, have enlisted the support of other Latin American

nations in their cause. From the U.S. point of view, a key question is:

How does a superpower, to protect the interests of its citizens and defend

its sovereign rights, effectively deal with illegal acts and major indig-

nities suffered at the hands of a defiant and highly nationalistic small

nation?

1/
In recent congressional subcommittee hearings, John N. Crimmins,

Acting Assistant Secretary of State for Inter-American Affairs, indicated

the magnitude of the dilemma confronting U.S. foreign policy when he outlined

three principal elements in the dispute, all of equal importance to United

States interests, each of which must be weighed carefully. in coping with

the situation: protection of the rights of American citizens and flag

vessels of the U.S. tuna fleet operating in international waters; the achieve-

ment of an international consensus concerning laws governing the high seas

and territorial waters; and the safeguarding of essential U.S. foreign

policy, security and economic interests in Latin America. In the pursuance

1/ Testimony of Honorable John H. Crimmins, Acting Assistant Secretary of
State for Inter-American Affairs, before the House Subcommittee on
Fisheries and Wildlife Conservation, House Merchant Marine and Fisheries
Committee, March 11, 1971.
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of its goals, the United States is forced to perform a juggling act within

the context of all these elements.

A. U.S. GOVERNMENT RESPONSE

During the 17 years of the controversy, the United States

Government has seemingly sought by every diplomatic means at its disposal

to reach a mutually satisfactory solution to this complex issue. It has

repeatedly encouraged bilateral and quadripartite negotiations as forums

for conciliation of conflicting viewpoints. During these sessions, it has

put forth numerous proposals aimed at finding a practical solution to the

dispute. It has also repeatedly proposed that the dispute be submitted to

the International Court of Justice for mediation, and, more recently, it

suggested placing the matter before the Inter-American Peace Committee

of the Organization of American States. Within the international community,

it has encouraged the adoption of universal international limits of the

territorial sea, and sponsored several proposals toward this goal.

Thus far, the CEP response to all United States efforts has

been one of unqualified rejection.

- I , " , -
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B. IMPACT OF THE CONTROVERSY ON CONGRESS

At this stage in the "tuna war," a mood of anger, profound

concern and intense frustration characterizes many members of the United

States Congress. Some of them are besieged on the one hand by outraged

tuna fishermen who believe that their industry is collapsing, and by U.S.

citizens who decry the shame of a great nation's letting itself be so

mistreated, and on the other by certain U.S. commercial interests who

plead for "clemency" for Ecuador and Peru to avoid placing their extensive

holdings in these and other Latin American nations in jeopardy.

It is the position of many members of Congress that the situation

has been mishandled on the diplomatic front with the result that

Ecuador and Peru have been placed in the very enviable position of having

nothing to lose and nothing to contain them from pursuing their present

course indefinitely. In the current crisis, the Ecuadorean regime has

collected over a million dollars in unintended foreign aid, won the

support of other Latin American nations and sympathy within the OAS,

greatly increased its popular political support internally, and gained

immense prestige for having ably defended its sovereign juridical rights.

To add a final blow, the Ecuadorean Government is using U.S. equipment

to seize U.S. fishing boats and, when Congress threatens to recall the

vessels, it counters by announcing that it will seek patrol boats and

military assistance elsewhere to replace what is withdrawn by the United

States.

- -~Jlljf lljl !Rj
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Meanwhile, the U.S. Government, with all of the power which it

possesses, remains bogged down in seemingly insurmountable quandaries.

Negotiations have accomplished little or nothing. The Law of the Sea

Conferenceif indeed it offers concrete hope of a viable solution, is

two years and two fishing seasons away.

Congress is often told that its efforts to resolve the dispute

through legislative sanctions have only served to exacerbate the difficulties

and further jeopardize the plight of the fishermen which these sanctions

are designed to assist. Nevertheless, many members of Congress are of the

opinion that the only hope lies in a strong U.S. stance concerning the

right of its citizens to operate freely in international waters. With the

goal of protecting and defending that right, these Members are supporting the

enactment of severe legislative sanctions in the hope that a determined United

States posture will persuade the CEP nations to renew negotiations toward

effectively resolving the dispute.

ce -- mnn-r
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III. U.S. FOREIGN POLICYCONSIDERATIONS

The tuna controversy, which for years remained a troublesome but

relatively quiet undercurrent in United States--Latin American relations,

has in recent times escalated into a serious source of tension affecting

present and, potentially, future United States relations with the Latin

Aerican nal ers . Th con trover.y h g o)e b e o d the be s Ic issues involved

and now appears to be gaining consequence as a potential vehicle for

increased Latin American nationalist sentiment directed against the United

States, and as a factor in the increasing conflict between the rich and

the poor, the technologic ally developed and the underdeve loped, of the

world's na ions.

A. BASIC PRINCIPLES UNDERLYING THE FISHING RIGHTS CONTROVERSY
FROM THE CEP STANDPOINT

In the view of many analysts, the CEP nations' determination to

protect the marine resources off their coasts, even if this means bringing

them into major conflict with the United States interests, is based on

convictions regarding economic principles which they have defended within
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1./
the irternationA community for the past two decade.~~ Moreover, the basic

concept expressed in these principles, that it is the sovereign right and

duty of every State to protect the natural resources which form a part

of its national heritage for the economic well-being of its people, was

first postulated by the United States Government in the 1945 Truman

Proclamations on the resources of the continental shelf and marine resources

2/
of the high seas2

1_/ See discussion of the 1952 Declaration on the Maritime Zone, in:
"The Latin American-United States Fishing Rights Controversy,"
op. cit., Sections I and II. What is at issue in the controversy,
for the CEP nations, is not any immediate economic hardship to their
own fishing industries posed by foreign tuna fleet operations in the
Maritime Zone, but rather the safeguarding of their future interest in

these marine resources. At the present time, the fishing fleets of
the CEP nations are not sufficiently developed to permit large-scale
exploitation of the tuna off their shores. In the case of Peru, its

fishing industry, whose volume of catch ranks highest among the world's
fishing nations (in 1969, Peru's total catch approached 10.2 million
metric tons, 14.6 percent of the total world catch; preliminary 1970
estimates set the Peruvian catch at almost 11.4 million metric tons)

is concentrated almost exclusively on anchovets. However, early in

1971 the Peruvian Government announced plans to build a high seas
tuna and trawler fleet for competition with other major fishing nations,
among them, Japan, the Soviet Union and the United States. In the case
of Ecuador, the issue is viewed from the standpoint of future industry

development and the need to protect the waters off its coast from
overfishing which, it believes, might eventually destroy the tuna
resources or drive them away from Ecuadorean waters. (Statistics

supplied by the National Marine Fisheries Service. For further

discussion of the Peruvian fishing industry, see: "The Latin American-
United States Fishing Rights Controversy," pp. cit., Section VII.)

2/ Texts of the Truman Proclamations appear in the Appendix of this
report. See also: "The Latin American-United States Fishing Rights

Controversy," Sections I and II.

h
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The Truman Proclamations asserted United States jurisdiction and

control over the natural resources of the continental shelf, "in the interest

of their conservation and prudent utilization," for as far as the shelf

extends from U.S. shores, a distance of 100 miles in some areas. This

principle was never challenged within the international community, and was

later codified in the 1958 United Nations Convention on the Continental Shelf.

Some analysts argue that it was only logical that the less-developed

coastal nations, taking their cue from actions of the more powerful nations,

would also claim their offshore resources, and that those which lacked

any substantial continental shelf or proven mineral wealth beyond their

shores (as is. the case of Ecuador, Peru, and Chile) would claim as an

alternative the ocean itself and the fish it contained.

With the increased attention focussed by the CETP nations upon

development of their fishing industries as a potential boost to their

sagging economies, the matter takes on another dimension. Analysts argue

that viewed from the standpoint of the CEP nations, which are earnestly

striving to develop their fishery technology for competition with the

technologically superior fishing industries of the developed world, the

vessels, consuming the precious marine resources which they regard as their

own, only heightens their sensitivity and reinforces their determination

to prevent such indiscriminate exploitation, by whatever means necessary.
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B. THE FISHING RIGHTS CONTROVERSY IN ThE CONTEXT OF LATIN AMIERICAN
NATIONALISM

Foreign relations analysts have suggested that an important

consideration for U.S. foreign policymakers in dealing with the fishing

rights controversy is the relationship of the dispute to the intense nat-

ionalistic (and for the most part anti-U.S.) philosophy which prevails

throughout Latin America, and how this might affect future United States

relations with the American republics.

In the current Ecuadorean-United States dispute, Ecuador's

defense of its stand has become an issue of national sovereignty and nation-

al dignity. The United States tuna fleet is cast in the role of "pirate

fishermen" with "rapacious appetites" who plunder wealth belonging to a

desperately poor people for whom such resources offer one of the sole hopes

for survival. The United States Government, linked to the deed through

its policies -- including the application of "coercive tactics" -- becomes

a bullying great power trampling the national pride and national sovereignty

of a "small and practically defenseless" nation.

There is no question that Ecuador is receiving a great deal

of sympathy and support throughout Latin America, if not for the justice of

its claim, then for its tenacity and defiance of U.S. might and its deter-

mination to assert its "sovereign rights" whatever the odds. Many Latin

Americans view the current Ecuadorean-U.S. relationship as that of a David

against Goliath, and regardless of the issues and the merits of opposing

positions, it is generally very difficult to cheer for the giant.

"VIM**~ ***~*~
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The Ecuadorean Government has claimed the outcome of the January

1971 OAS Foreign Ministers meeting as a moral victory. Against considerable

opposition by the United States, it was successful in persuading the OAS,

by unanimous vote, to take up its case. This occasion marked the second

time in the history of the regional system that the United States has

been placed in the position of defendant. Moreover, the Foreign Minis-

ters Resolution as passed contained the reaffirmation, on the highest

level of inter-American relations, of the national sovereignty and legal

equality of states.

Whether or not Ecuador did in fact achieve its goals, many

analysts point to the significance of the "David and Goliath" analogy

as a potential theme for focusing anti-United States sentiment -- not

only with regard to the fishing rights controversy but generally, in the

context of the broad spectrum of United States interests in Latin

America.

1

-i
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C. THE FISHING CONTROVERSY IN A WORLD CONTEXT

In an opening speech before the delegates to the August

1970 Latin American conference on maritime rights in Lima, Peruvian

Foreign Minister Edgardo Mercado Jarrin cast the fishing rights issue

in the broader context of the conflict between the developed and the

underdeveloped world:

The big powers, taking advantage of their greater
means, wish to exploit the wealth of the sea and the mari-
time shelves, even if it is on the beaches of the less
developed countries. This is why they are against an
extension of territorial waters, because every mile re-
served for the less developed countries means one mile
less for the big powers. On the other hand, the develop-
ing countries want to extend their territorial waters to
prevent the existing natural resources in their territories
from being exhausted or reduced to a minimum because of their
exploitation by foreign enterprises, before they themselves
can use these resources as the growth of the country demands.!

There is some evidence to indicate that on the international

scene, the fishing rights controversy and the related matter of the right of

1/ Peruvian Foreign Minister Edgardo Mercado Jarrin, quoted in: Foreign
Broadcast Information Service Daily Report: Latin America.and Western
Europe, Vol. VI, No. 155, August 5, 1970.
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a sovereign state to protect the marine wealth of the seas adjacent to

its shores -- by unilateral extension of sovereignty if necessary -

are serving as a focal point for the highly emotional moral issue of

economic exploitation of the developing countries by the developed. In

the past few years, there has been extensive debate in the United Nations

concerning the need of the less developed countries to preserve their

critical resource base, most recently within the important United Nations

Seabed Committee, which has been charged with preparatory work for the

1973 Conference on the Law of the Sea.

Observers of these sessions believe that the Latin American

nations are gathering support for their maaritiae rights stand among other

less developed countries. If such is the case, and should a full-scale

conflict over the extension of territorial waters between the developed

and less developed countries result, the force of international maritime

law would suffer further serious challenge. Thus, a careful and judicious

approach to the Latin American fishing rights controversy on the part of

the United States would seem especially advisable.

I
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IV. LEGISLATIVE PROVISIONS APPLICABLE TO THE FISHITG CONTROVERSY AND
CHANGES IN EXISTING LAW:L

A. CHANGES IN THE FOREIGN MILITARY SALES ACT

Last year Congress passed an amendment to the Foreign Military

Sales Act which substantially strengthened the language of Section 3(b)

concerning fishing boat seizures. The new language (contained in

PL 91-672, 22 USC 2753(b), approved January 12, 1971) reads as follows:

No sales, credits, or guaranties shall be made or
extended under this Act to any country during a period
of one year after such country seizes, or takes into
custody, or fines an American fishing vessel for en-
gaging in fishing more than twelve miles from the coast

of that country. The President may waive the provisions

of this subsection when he determines it to be important

to the security of the United States or he receives

reasonable assurances from the country involved that

future violations will not occur, and promptly so

reports to the Speaker of the House of Representatives

and the Committee on Foreign Relations of the Senate.
The provisions of this subsection shall not be appli-

cable in any case governed by an international agree-
ment to which the United States is a party.

1/ Texts of other legislation relating to the fishing rights controversy

are found in "The Latin American-United States Fishing Rights Con-

troversy," op. cit., Section X.

I
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B. NAVAL SHIP LOAN EXTENSION ACT OF 1967 [10 USC 2667]

This Act (PL 90-224, approved December 26, 1967) provides for

the extension of certain loan agreements for U.S. naval vessels entered

into between the United States and the ten nations listed, including the

1/
loan of one destroyer to the Government of Peru. Section 3 of the

Act contains the following conditions:

Any agreement for a new loan or for the extension

of a loan executed pursuant to this Act shall be subject
to the condition that the agreement will be immediately

terminated upon a finding made by the President that

the country with which such agreement was made has
seized any United States fishing vessel on account of
its fishing activities in international waters, except
that such condition shall not be applicable in any case
governed by international agreement to which the United
States is a party.

1/ The Government of Ecuador presently has in its possession two U.S.

naval escort patrol vessels loaned to it by the U.S. Government under

authority of PL 85-532 [72 Stat. 376] of July 18, 1958. Under provisions

.of the Act, the loan agreement expired in 1965 but the loan continues
to remain in effect without formal renewal. There is no provision
in the 1958 legislation for recall of vessels in the case of fishing
boat seizures as was later written into the 1967 Ship Loan Extension

Act. It is presumed, however, that the patrol vessels could be re-
called from Ecuador at any time in the absence of a formal loan agree-

ment governing them.



CRS--32

V. UNITED STATES LEGISLATIVE SANCTIONS: BRIEF PRO AND CON

Through the 17-year history of the tuna controversy, Members of

the United States Congress have sought to deter Latin American nations

by legislative means from seizing U.S. fishermen in waters which this

nation regards as the high seas. In recent years, with the increase in

seizure incidents, the congressional mood in favor of stronger United

States retaliation has intensified. There have been congressional proposals

to:

a. remove the discretionary authority afforded the President in

applying Section 5 of the Foreign Military Sales Act;

b. place embargoes on U.S. importation of fish or fishery products

from any nation which seizes or harasses U.S. fishing vessels, or from

any nation which, having seized and fined U.S. vessels, refuses to nego-

tiate or to pay U.S. Government claims against it;

c. reduce the sugar allotment in the subsidized U.S. market of any

nation which seizes U.S. fishing vessels;

d. cut off all foreign assistance to any nation illegally seizing

U.S. fishing vessels on the high seas;

e. recall any U.S. vessels or other property loaned or leased to

any government which seizes or harasses U.S. fishing vessels;

f. provide armed protection for U.S. fishermen in regions where

they have been subject to repeated harassment, including the stationing

I
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of armed guards aboard fishing vessels and the use of Navy or Coast Guard

vessels or aircraft.

The enactment of legislative sanctions against foreign nations

whose policies and practices conflict with those of the United States has

long been opposed by those who maintain that such actions restrict diplo-

matic flexibility in dealing with problems which arise, and encourage an

uncompromising stand on the part of any foreign nation which feels its

national pride thereby threatened. Proponents of this belief hold that

the United States cannot attempt to regulate the conduct of any

sovereign nation by means of a carrot-and-stick policy. Ambassador Averell

Harriman gave pungent expression to this point of view in a public state-

ment in 1963: "You can't dictate to people. If the United States threatens

to take away aid under these conditions, there is not a country in the

1/
world that would not tell us to go to hell."

During congressional consideration of amendments to the Fishermen's

Protective Act, in 1968, the legislating of punitive measures of an

economic nature was strongly opposed by the Departments of State, Justice

and the Interior on the grounds that such legislation "would subordinate all

1/ W. Averell Harriman, quoted in "United States Relations with Peru,"

Hearings before the Subcommittee on Western Hemisphere Affairs, Senate

Foreign Relations Committee, 91st Congress, 1st session, April 14, 16
and 17, 1969, p. 56.

A
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foreign policy interests with respect to assistance for

any country, including those pertaining to our national

security, to a single foreign policy interest, that of

resisting attempts to extend jurisdiction over what we

consider to be international waters. Adoption of this
provision would remove flexibility in dealing with this
problem. Moreover, there could well be situations in

which the abrupt suspension of assistance would have
political effects incalculably more damaging to o r
interests than the seizure of a fishing vessel.""

In recent hearings before the House Subcommittee on Fisheries and

Wildlife Conservation, John 11. Crimmins, Acting Assistant Secretary

of State for Inter-American Affairs, expressed the view that economic

coercion as an instrument of foreign policy has very little utility and

often very severe consequences:

Proposals are put forward which would require retaliatory
measures of various kinds against the country carrying out
the seizures. It is the view of the Department of State that
these measures would neither change the situation with regard

to the fishermen nor end seizures. Indeed, in our considered

opinion, such steps will make fishing more difficult, will not
end seizures, and will extend the present dispute into other
areas of our interests, thereby affecting

1/ Quoted in statement by Professor Richard B. Lillich, in "United

States Relations with Peru," op. cit., p. 65.

I
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adversely other relationships which are as mportant to the United

States as the well-being of the tuna industry.-

Other opponents of legislative sanctions cast the argument in the

broad context of United States-Latin American relationships. They point

out that Latin Americans have generally reacted very sensitively to U.S.

"big-stick" policies. The strong nationalist philosophy which has taken

hold throughout the region has reinforced the tendency of Latin American

governments to bridle at any suggestion of political and economic domina-

tion by the United States. With regard to Ecuador and Peru, the U.S.

tuna industry has joined a growing list of foreign commercial interests

which they believe are unjustly exploiting their precious natural resources.

Thus, the opponents maintain, a manifestation of U.S. Government support

for the tuna industry through application of economic sanctions projects

an image extremely detrimental to general United States relations with

the region.

Proponents of Congressional action concerning the fishing rights

dispute argue that whatever their rationale, the CEP nations have acted

illegally in unilaterally claiming sovereignty over great expanses of

ocean area, contrary to established principles of international law.

Seizures and harassment therefore constitute unlawful and unjustified

attacks upon the sovereign rights of U.S. citizens on the high seas,

1/ Testimony of Hon. John H. Crimmins,March 11; 1971 (see footnote, page 19).
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rights which the Government of the United States is obligated to protect

in the interest of its citizens. In view of the inability of the United

States to resolve the dispute through diplomatic channels, say the pro-

ponents, legislative sanctions represent the only just means of impressing

upon the Latin American nations that the United States will not tolerate

such outrageous practices.

A recent letter to the Washington Post from Representative Lionel

Van Deerlin (37th Congressional District, California) is indicative of

the position of many legislators:

Your editorial of Jan. 21, "The Tuna War," over-
looks or chooses to ignore certain painful realities

about the fruitlessness of past diplomatic efforts

on behalf of our fishermen in international waters off

the west .coast of Latin America.

And while referring contemptuously to "bald

punitive special-interest legislation" for the fisher-
men, the editorial omits any mention of the years of
provocation by Ecuador, Peru and Chile that preceded

enactment of these bills.
As one who has always favored bilateral talks

whenever possible to resolve our difficulties with

other nations, I joined many other congressmen in

pushing for passage of the bills--precisely because
our talks about territorial fishing limits, dating

back to the 1950's, had been so patently unavailing.

In the past decade, more than 110 of our fishing
boats have been seized well outside the 12-mile

limit recognized by nearly all seafaring nations.

Why should our fishermen continue to be pawns
in the political games some Latin American leaders
play from time to time? Aren't these fishermen

entitled to the same rights to pursue their liveli-
hood as other American citizens? And if Congress and

the government don't attempt to give our fishing

fleet a measure of protection in the international
arena, who else can or will?...

1/ Rep. Lionel Van Deerlin, letter to the editor of the Washington Post,
January 29, 1971, p. A-19.

4
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VI. THE PLIGHT OF THE U.S. TUNA FISHERMEN

According to recent estimates, by the end of 1971 the West Coast

tropical tuna fleet will consist of 178 vessels representing a total

investment of between $156 and $200 million, approximately half of which

will be equipped to engage in long-range operations of the nature conducted

off the coasts of Ecuador and Peru. Fleet operations range through vast

areas of the eastern tropical. and south Atlantic and throughout the Pacific

Ocean. Since 1952, when the United States tuna fleet first began its

operations in the eastern tropical Pacific region, tuna fishermen have

netted approximately 37 percent of their average annual- catch of yellow-

fin and skipjack tuna from the waters off Ecuador and Peru, representing a

total value for the period of $270 million.

In 1959, the conversion to modern high-yield fishing techniques

and equipment, which made possible substantially larger catches in less

time, injected new blood into the U.S. tuna fishing industry and ushered

in an expansionary boom which continues to the present. The

total cash value of the 1970 tuna catch to U.S. fishermen was

$74,733,000. F.O.B. value of the 1970 catch (value to canners at production
2/

point) was $380,078,010.

1/ Testimony of Dr. Robert M. White, Administrator, National Oceanic and

Atmospheric Administration, before the Subcommittee on Fisheries and
Wildlife Conservation, House Merchant Marine and Fisheries Committee,
March 11, 1971.

2/ Figures supplied by National Marine Fisheries Service.

-
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The operators of the West Coast tuna fleet firmly defend their right

to fish in the waters of the eastern tropical Pacific beyond the 12-mile

limit sanctioned by international law, and dispute the ecological basis for

the CEP stand as being scientifically unfounded. According to industry

arguments, both the yellowfin and skipjack tuna are highly migratory fish,

ranging from Hawaii to Japan and from lower California to central Chile.

In this regard, Captain Edward Silva, Executive Vice President of the

American Tunaboat Association, recently stated that the CEP claim "is

ridiculous and contrary to all scientific evidence. Tuna are a highly

migratory fish, and where they are to be found depends largely on currents,

water temperatures and other ocean variables. By no stretch of argument
1/

can those tuna be called Ecuadorean tuna."

In recent Congressional hearings on the tuna controversy, industry

spokesmen detailed the economic hardships suffered by commercial tuna

fishermen resulting from seizures of their vessels, despite the support

provided by Congress through the Fishermen's Protective Acts of 1954 and

1967.

The law provides that vessel owners be reimbursed by the U.S. Govern-

ment for all economic losses sustained as a result of seizure incidents,

including: fines, licenses and registration fees paid to foreign govern-

ments; vessel or equipment damage or confiscation; loss of catch through

1/ Captain Edward Silva, quoted in the New York Times, January 30, 1971, p. 2.

________
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spoilage or confiscation; and gross income lost as a result of lost fishing

1/
time (not to exceed 50 percent of total gross income lost). However,

industry officials call attention to the fact that reimbursement through

government channels is a laborious and time-consuming process.

Administration of the Fishermen's Protective Act is divided among

three government departments, State, Treasury.and Commerce. Reimbursement

for all direct payments by fishermen- to foreign governments (fines, licenses,

registration fees) falls within the jurisdiction of the Departments of

State and Treasury. Vessel owners present documented claims for losses

to the Department of State which certifies their correctness and forwards

them to the Treasury Department. The latter includes funds required for

reimbursement in a supplemental appropriations request which is processed

through Congressional channels. Appropriated funds are then distributed

to vessel owners by the Treasury Department.

Reimbursement for all other losses is handled by the National Marine

Fisheries Service (a division of the newly created National Oceanic and
2/

Atmospheric Agency) of the Department of Commerce. Vessel owners present

their claims to the NMFS which, after consultation with the Department of

State concerning certification of their correctness, reimburses the vessel

owners directly from an insurance fund (Fishermen's Protective Fund) -

1/ Text of Fishermen's Protective Act of 1954, as amended, is contained in:

22 USC 1971-1976.

2/ Authority for this aspect of reimbursement under the Fishermen's
Protective Act was transferred from the Department of the Interiol

(as originally specified in the 1967 Act) to the Department of Commerce
as a result of a 1970 agency reorganization.
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provided for in the Act, one-third of which is paid in by contracting vessel

owners with the remainder provided for by U.S. Government-appropriated funds.

According to recent statistics, the average length of time involved

in the reimbursement process is 370 days, the minimum length of time is
1/

four and one-half months and the maximum, 25 months.

Industry spokesmen have stated that given the increase in seizures

in the past few years (total expenditures by vessel owners for all seizures

in the past 10 years have been less than those of the first three months

of 1971) and the length of time required for reimbursement, if the present

trend continues, it will be economically impossible for any private indivi-
2/

dual to earn his living in tuna fishing operations on the high seas.

There is a great deal of resentment within the industry concerning

what the fishermen call an "unconcerned" attitude of the U.S. Government

in failing to take a strong stand in defense of their rights. In view

of what it believes to be the critical implications of continued seizures,

1/ Hearings before the House Subcommittee on-Fisheries and Wildlife Conserva-
tion, March 11, 1971.

2/ Under regulatory laws of the CEP nations, foreign fishermen are permitted
to fish without harassment in return for payment of registration fees
and purchase of fishing licenses. The current Ecuadorean fee is $20
per net registered ton of the vessel. Most vessels equipped for long-
range fishing capabilities have a capacity of at least 300 tons and there
are some ranging as high as 2000 tons. U.S. tuna fishermen are unwilling
to purchase licenses not only because of the prohibitive cost but also
on grounds that purchase of the license is tacit recognition of the
legality of the CEP maritime claims.
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the industry has strongly supported the enactment of legislative sanctions

as the only means to bring the CEP nations into negotiations for resolution

of the controversy.

1/ Spokesmen for the American Tunaboat Association and the fishermen and

cannery workers unions have stated that unless Congress or the State

Department can do something about the seizures promptly, the industry

will be forced to take matters into its own hands. One of the actions

under consideration, that of encouraging other unions to prevent ships

bearing Ecuadorean products from unloading at U.S. ports, was carried out

in an incident in Long Beach, Californiaon March 16th. According to

a Washington Post news report, members of the Longshoremen and Teamsters

Unions cooperated with several hundred pickets of the American Tunaboat
Association and cannery and fishermen's unions in temporarily blocking

the unloading of 2000 tons of Ecuadorean bananas from a German freighter.

[Washington Post, March 17, 1971]
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VII. EXTENDED JURISDICTIONAL CLAIMS OF OTHER NATIONS

At present, 15 nations claim some form of exclusive jurisdiction

with regard to fishing rights extending beyond the generally accepted

1/
12-mile limit. With regard to Latin America, the practice of extending

maritime jurisdiction to 200 miles has gained momentum since 1965. Prior to

that time, Chile, Costa Rica, Ecuador, El Salvador and Peru had made such

claims. In the past six years, five other Latin nations have extended their

claims: Nicaragua - 1965; Argentina - 1966; Panama - 1967; Uruguay - 1969;

and Brazil - 1970. Legislative proposals have been advanced in several

other Latin American nations on behalf of a 200-mile maritime jurisdiction.

l/ In addition to 10 Latin American nations, the others,with their claimed

jurisdictions, include: Cameroon, 18-mile territorial sea and fishing
zone; Guinea, 130-mile territorial sea and fishing zone; Senegal, 12-mile
territorial sea, 18-mile fishing zone; India, 12-mile territorial sea

and fishing zone, but the Indian Government claims the right to estab-

lish a 100-mile conservation zone; Korea, 20- to 200-mile fishing zone.

11"Ll, 11,01FIV=
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VIII. SEIZURES OF FISHING VESSELS OF NATIONS OTHER THAN THE UNITED STATES

From time to time, fishing vessels of Canada, the Soviet Union and

Japan have been seized and fined for illegal fishing within the CEP Maritime

1 /
Zone. Elsewhere in Latin America, Argentina and in a few instances,

Panama, Nicaragua, and El Salvador have seized foreign fishing vessels operat-

ing in waters beyond the 12-mile limit.

However, the greatest number of incidents have involved the United

States tuna fleet operating off the shores of Ecuador and Peru, either

because other nations (except Japan, whose fishermen have conceded in the

purchase of CEP licenses and thus avoided trouble) do not fish extensively

in the areas subject to the Latin American nations' 200-mile claims, or

because other Latin American nations have lacked the means or the inclina-

tion to enforce their claims.

However, since a growing number of Latin American coastal nations

have- extended their ocean jurisdiction and have indicated an increasing

tendency to enforce their claims, the fishing industries of other foreigil

nations operating in Latin American waters can expect to experience increas-

ing difficulty. For example, Argentina, Brazil and Uruguay have recently

1/ The CEP nations do not discriminate with regard to enforcement of their

Maritime Zone fishing regulations -- there have been many instances in

which the three nations have seized each other's fishing boats for

violating boundaries between them.
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established a 200-mile zone on the Atlantic Coast similar to that of the

1- CEP nations. This action has serious implications for the Soviet fishermen

and lobstermen who operate extensively in those waters. United States

shrimp fishermen are uneasy as a result of a new Brazilian fishing decree

which prohibits any foreign fishing activity within a 100-mile zone conti-

guous to the Brazilian coast. This area encompasses waters traditionally

fished by more than 300 U.S. shrimp boats.

I

K



CRS-45

IX. PROPOSALS FOR SOLUTION AND U.S. ACTION

A. PROPOSAL FOR AN INTERNATIONAL REGlIME OF THE HIGH SEAS GOVERNING
ALL ASPECTS OF OCEAN RESOURCES DEVELOPMENT AND UTILIZATION

The steadily increasing wor-ld market for fishery products has

focused the attention of the world's coastal nations upon the desirability

of greater development and expansion of their fishing industries. As

stated elsewhere in this report, this fact is especially true for the less-

developed coastal nations, who see the development of potentially highly

profitable fishing industries as a boost to their generally weak and often

sagging economies. With the great upsurge of interest in utilization of

fishery resources, the pressure for national control of ocean areas on an

1/
expanded basis can be expected to intensify. The stage is thus being set

for many other disputes of the nature of the Latin American-U.S. tuna

controversy.

One solution to this escalating issue could be the establishment

of an international regime to govern orderly development and utilization of

of ocean resources for the benefit of all nations.

4 One of the primary foreign policy goals of the United States,

1/ Legislation has been introduced in various sessions of the United States
Congress to extend the present U.S. 9-mile contiguous fishing zone to
distances as far as 200 miles, to meet the threats to marine resources
posed by ever-increasing foreign fishing activity off the coasts of the
United States.

- ~
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as a major maritime nation, has been the achievement within the international

community of a common policy concerning the regime of the high seas which

would encompass the breadth of territorial sea, preferential treatment for

coastal state fisheries, the expansion and exploitation of the resources

of the seabed, and free transit through international straits. Last May,

the President set forth major United States proposals relating to the inter-

national law of the sea for consideration by the international community
1/

as a possible solution to unresolved issues in this area.

In December 1970, 108 United Nations member states approved a

General Assembly resolution which declared oceanic resources "the common

heritage of mankind," and called for the convening of a Law of the Sea

Conference in Geneva in 1973 to deal with all critical issues relating to

maritime rights and development of ocean resources. Preparatory work for

the conference is actively proceeding within the United Nations, and U.S.

Government officials have expressed the hope that substantial progress to-

ward resolution of the complex issues relating to the law of the sea will

be made at that time.

1/ The text of President Nixon's statement on United States Ocean Policy,
released by the White House on May 23, 1970, appears in Weekly Com-
pilation of Presidential Documents, May 25, 1970, Vol. 6, No. 21,
pp. 677-678.
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B. NEGOTIATION OF A OUADRIPARTITE SETTLEMENT ENCOMPASSING THE GOALS
OF THE UNITED STATES AND THE CEP NATIONS

During for-mal four-party conferences and in bilateral talks which

have occurred intermittently since 1955, the United States has devoted its

efforts to devising a practical formula for resolution of the fishing

rights controversy which would satisfy the conservation needs of the CEP

nations while allowing U.S. fishermen to operate within the limits of the

200-mile Maritime Zone, without prejudicing conflicting juridical stands on

the issue of territorial sovereignty.

For some time, the United States has proposed the enactment of

a quadripartite fishing convention by which the CEP nations and the United

States would exercise joint authority over the disputed region. In many

instances, effective settlements of fishing disputes involving other nations

have been reached through their mutual participation in compacts of this type.

Conventions have provided for the establishment of intergovernmental

regulatory commissions which supervise the utilization and conservation of

the marine resources by geographic area, species or other determination

mutually agreed upon by the contracting parties. The United States is a

party t. nine regional conventions of this nature.

The CEP nations have consistently rejected U.S. conservation

proposals along these lines. However, at the August 1969 Quadripartite

Conference held in Buenos Aires, the United States presented a new pro-

posal in the form of a draft convention on conservation of living resources

which included formulas for effective utilization and conservation of

CEP marine resources and provided guidelines for four-nation cooperation

lax
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in fishing industry research and development.

This draft convention has been the basis for negotiations

among the four nations since that time, and United States delegations

to subsequent talks have expressed optimism in their belief that progress

is ensuing toward the establishment of a framework for international

agreement.

The second session of the quadripartite conference, which

reconvened in Buenos Aires in September 1970, adjourned after further

study of the proposal with the intention of convening a third session

before the end of July 1971. In the interim period, technical committees

were delegated to continue study of the matter.

However, unless the United States and Ecuador can resolve their

differences arising out of the 1971 flareup of the "tuna war," further

progress toward eventual resolution of the controversy is doubtful.

Tl
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APPEIDIX A

(1) Presidential Proclamation No. 2667, Concerning the Policy of
the United States with respect to the Natural Resources of the
Subsoil and Sea Bed of the Continental Shelf, 28 September 1945

PRESIDENTIAL PROCLAMATION No. 2667, CONCERNING THE POLICY OF

THE UNITED STATES WITH RESPECT TO THE NATURAL RESOURCES OF
THE SUBSOIL AND SEA BED OF THE CONTINENTAL SHELF, 28 SEPTEMBER
1945. "U.S. STATuTES AT LARGE", VOL. 59 (1945), P. 884. "FEDERAL
REGISTER", VOL. 10 (1945), P. 12303; "DEPARTMENT OF STATE
BULLETIN", VOL. 13 (1945), P. 485

Whereas the Government of the United States of America, aware of
the long range world-wide need for new SOuCCes of petroleum and other
minerals, holds the view that efforts to discover and make available
new supplies of these resources should be encouraged; and

Whereas its competent experts are of the opinion that such resources
underlie many parts of the continental shelf off the coasts of the United
States of America, and that with modern technological progress their
utilization is already practicable or will become so at an early date;
and

Whereas recognized jurisdiction over these resources is required in
the interest of their conservation and prudent utilization when and as
development is undertaken; and
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Whereas it is the view of the Government of the United States that
the exercise of jurisdiction over the natural resources of the subsoil and
sea bed of the continental shelf by the contiguous nation is reasonable
and just, since effectiveness of measures to utilize or conserve these
resources would be contingent upon co-operation and protection from
the shore, since the continental shelf may be regarded as an extension
of the land-mass of the coastal nation and thus naturally appurtenant
to it, since these resources frequently form a seaward extension of a pool
or deposit lying within the territory, and since self-protection compels
the coastal nation to keep close watch over activities off its shores which
are of the nature necessary for utilization of these resources;

Now, therefore, I, IIary S. Truman, President of the United States
of America, do hereby proclaim the following policy of the United
States of America with respect to the natural resoUtrces of the subsoil
and sea bed of the continnitaL shclf.

Having concern for the u rnericy of conserving and prudently utilizing
its natural r>ouirces, h Gov rnmiant of the United States regards the
natural resources of tile SIl).)il ind sea bed of the contin(:ntal shelf
beneath the high s(as uIIIt contiguous to the coasts of the United States
as appertaininig to the I unitedd State(., subject to its juI-diction and
control. In cases where the contini:itai shelf extends to the shores of
another State, or is slired with an adjacent State, the boundary shall
be determined by the UnitId States and the State concerned in accor-
dance with equitable principles. The character as high seas of the waters
above the continental shelf and the right to their free and unimpeded
navigation are in no way thus affected.

SOURCE: United Nations. Legal Department.
Laws and Regulations on the Regime
of the High Seas, Volume I. New
York, United Nations, 1951, (UN
Legislative Series: ST/LEG/SER.B/
1 11 January 1951) pp. 38-39.
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(2) Presidential Proclamation No. 2668, Concerning the Policy of the
United States with respect to Coastal Fisheries in Certain Areas
of the High Seas, 28 September 1945

PRESIDENTIAL PROCLAMATION No. 2668, CONCERNING THE POLICY OF'

THE UNITED STATES WITH RESPECT TO COASTAL FISHERIES IN CERTAIN
AREAS OF THE IIIGII SEAS, 28 SEPTEMBER 1945. "STATUTES AT LARGE"

VOL. 59 (1945), P. 885; "FEDERAL REGISTER" VOL. 10 (1945),.
P. 12304; "DEPARTMENT OF STATE BULLETIN", VOL. 13 (1945), P. 486

Whereas for some years the Government of the United States of America
has viewed with concern -the inadequacy of present arrangements for
the protection and perpetuation of the fishery resources contiguous to
its coasts, and in vic% of the potentially disturbing effect of this situation,
has carefully studied the possibility of improving the jurisdictional basis.
for conservation measures and international co-operation in this field; and

Whereas such fishery resources have a special importance to coastal
communities as a source of livelihood and to the nation as a food and
industrial resource; and

Whereas the progressive development of new methods and techniques
contributes to intensified fishing over wide sea areas and in certain cases
seriously threatens fisheries with depletion; and

Whereas there is an urgent need to protect coastal fishery resources
from destructive exploitation, having due regard to conditions peculiar
to each region and situation and to the special rights and equities of
the coastal State and of any other State which may have established a
legitimate interest therein;

Now, therefore, I, Harny S. Truman, President of the United States of
America, do hereby proclaim the following policy of the United States
of America with respect to coastal fisheries in certain areas of the high
seas:
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- In view of the pressing need for conservation and protection of fishery
resources, the Government of the United States regards it as proper to.
establish conservation zones in those areas of the high seas contiguous
to the coasts of the United States wherein fishing activities have been or
in the future may be developed and maintained on a substantial scale.
Where such activities have been or shall hereafter be developed and
maintained by its nationals alone, the United States regards it as proper
to establish explicitly bounded conservation zones in which fishing activi-
ties shall be subject to the regulation and control of the United States.
Where such activities have been or shall hereafter be legitimately deve-
loped and maintained jointly by nationals of the United States and
nationals of other States, explicitly bounded conservation zones may be
established under agreements between the United States and such other
States; and all fishing activities in such zones shall be subject to regulation
and control as provided in such agreements. The right of any State to
establish conservation zones off its shores in accordance with the above
principles is conceded, provided that corresponding recognition is given
to any fishing interests of isatiowils of the United States which may cist
in such areas. The character as high seas of the areas in which such

conservation zones are estallished and the right to their free and unim-
peded navigation are in no way thus affected.

SOURCE: United Nations. Legal Depart-
ment. Laws and Regulations on
the Regime of the High Seas,
Vol. I, op. cit., pp. 112-113.

..
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APPENDIX B

Declaration of Montevideo on the Law of the Sea, May 8, 1970
Unofficial Translation Text, approved May 8, 1970,by delegates
to the Nine-Nation Territorial Limits Conference, Montevideo,
Uruguay

"THE STATES REPRESENTED IN THE MEETING IN MONTEVIDEO ON THE

LAW OFr~THE'SEA,

RECOGNIZING THE EXISTENCE OF A GEOGRAPHIC, ECONOMIC AND SOCIAL'
LINK BETWEEN THE SEAp THE' LANDo AND MAN WHO INHABITS IT WHICH
RESULTS IN A LEGITIMATE PRIORITY IN FAVOR OF COASTAL
POPULATIONS FOR THE USE OF THE NATURAL RESOURCES THAT'. THEIR
MARITIME ENVIRONMENT OFFERS THEM&

RECOGNIZING, AT THE SAME TIMEp THAT THE STANDARDS RELATIVE TO
THE LIMITS OF SOVEREIGNTY AND JURISDICTION OVER THE SEA. THE.
SEA BED) AND SUBSOIL AND THE METHODS FOR THE EXPLOITATION
OF ITS RESOURCES, OUGHT TO TAKE ACCOUNT OF THE GEOGRAPHIC
REALITIES OF THE COASTAL STATES AND THE PARTICULAR ECONOMIC
AND SOCIAL-. NECSSITIES AND RESPONSIBILITIES OF DEVELOPING
STATES;

CONSIDERING: THAT THE SCIENTIFIC AND TECHNOLOGICAL PROGRESS IN
THE EXPLOITATION OF THE NATURAL RESOURCES OF THE SEA, HAS
CREATED A CORRELATIVE DANGER OF DEPREDATION TO BIOLOGICAL
RESOURCES THROUGH IRRATIONAL' AND ABUSIVE EXTRACTIVE PRACTICES
OR THROUGH THE DISTURBANCE OF ECOLOGICAL CONDITIONS, WHICH
FORMS THE BASIS OF THE RIGHT OF COASTAL STATES TO TAKE THE
NECESSARY MEASURES FOR THE PROTECTION OF SAID RESOURCES IN
JURISDICTIONAL ZONES LARGER THAN TRADITIONAL ONES AND TO
REGULATE IN SAID ZONES THE FISHING AND UNDERWATER EXPLORATION
THAT MAY BE UNDERTAKEN BY SHIPS OF NATIONAL OR FOREIGN FLAGS,
SUBJECT TO THEIR INTERNALi LEGISLATION OR TO AGREEMENTS REACHED
IN OTHER STATES;
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THAT, IN DECLARATIONS, RESOLUTIONS AND TREATIES, ESPECIALLY

INTER-AMERICAN. AS WELL AS IN MULTI-LATERAL' DECLARATIONS AND

AGREEMENTS REACHED AMONG LATIN AMERICAN STATES, JURIDICAL

PRINCIPALS HAVE BEEN CONSECRATED WHICH JUSTIFY THE RIGHT OF

STATES TO EXTEND THEIR SOVEREIGNTY AND JURISDICTION TO THE

EXTENT NECESSARY IN ORDER TO CONSERVE; DEVELOPt AND EXPLOIT' THE

NATURAL RESOURCES OF THE MARITIME ZONE ADJACENT TO. THEIR COASTS,

ITS SEABED AND SUBSOIL;

THAT, IN ACCORDANCE TO SAID JURIDICAL PRINCIPALS, THE SIGNATORY

STATES HAVE EXTENDED, BECAUSE OF THEIR SPECIAL CIRCUMSTANCES,

THEIR SOVEREIGNTY OR THEIR EXCLUSIVE JUR.ISDICTIONAL- RIGHTS OVER

THE MARITIME ZONE ADJACENT TO THEIR COASTS1 ITS SEABED AND

SUBSOIL' TO A DISTANCE'OF'200 MARITIME- MILES, MEASURED FROM THE

BASE LINE OF THE TERRITORIAL SEAR

THAT, THE APPLICATION BY COASTAL: STATES OF MEASURES TO CONSERVE

THE RESOURCES OF THE. SEAo THE SEABED AND ITS. SUBSOIL

IN THE JURIDICAL MARITIME ZONES ADJACENT TO THEIR COASTS,

REDOUNDS TO THE BENEFIT OF HUMANITY WHICH HAS IN THE OCEANS A

BASIC SOURCE OF MEANS FOR ITS SUBSISTENCE AND DEVELOPMENT

THAT, THE SOVEREIGN RIGHT OF STATES OVER THEIR NATURAL' RESOURCES

HAS BEEN RECOGNIZED AND REAFFIRMED IN NUMEROUS RESOLUTIONS

OF THE GENERAL ASSEMBLY AND OTHER ORGANS OF THE UNITED NATIONS:

THAT, IT IS' HELPFUL TO DESCRIBE IN A JOINT DECLARATION THOSE

PRINCIPALS WHICH RESULT FROM NEW IDEAS AIMED AT THE BUILDING OF

INTERNATIONAL LAW IN AN OPEN PROCESS OF RROGRESSIVE DEVELOPMENT,

WHICH ARE RECEIVING EVERINCREASING SUPPORT IN THE INTERNATIONAL
COMMUNITY

-. ~. ~
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DECLARE AS BASIC PRINCIPLES OF THE LAW OP THE SEAJ

THE RIGHT OF COASTAL: STATES TO DISPOSE OF THE NATURAL

R RACES OF THE SEA ADJACENT TO THEIR COASTS' AS WELL AS

THE SEABED AND SUBSOIL IN THE SAME SEA. -N ORDER TO PROMOTE THE

MAXIMUM DEVELOPMENT OF THEIR ECONOMIES AND TO RAISE THE STANDARD

OF LIVING OF THEIR PEOPLES;

(2) THE RIGHT TO 'ESTABLISH THE LIMITS OF THEIR SOVEREIGNTY AND

MARITIME JURISDICTION, IN CONFORMANCE WITH. THEIR GEOLOGIC AND

GEOGRAPHIC CHARAC7FRISTICS AND THOSE FACTORS WHICH AFFECT THE

EXISTENCE OF MARITIME RESOURCES AND THE NEED FOR

THEIR ORDERLY
USE;

(3) THE RIGHT TO EXPLORE, CONSERVE AND EXPLOIT THE LIVING

RESOURCES OF THE SEA ADJACENT TO THEIR TERRITORIES AND TO

REGULATE THE CONDUcT OF FISHING AND UNDERWATER EXPLORATIONS

(4) THE RIGHT 'TO EXPLORE, CONSERVE, AND EXPLOIT 'THE NATURAL

RESOURCES OF THEIR RESPECTIVE CONTINENTAL SHELVES, TO A DEPTH

IN THE SUPRA-ADJACENT' WATERS WHICH PERMIT'.'THE EXPLOITATION OF

SAID RESOURCES;

(5) *THE RIGHT TO EXPLORE .CONSERVE, AND EXPLOIT THE NATURAL -
RESOURCES OF THE SrIL AND SUBSOIL OF THE SEABED 'TO THE LIMIT
TO WHICH THE COASTAL STATE EXERCISES ITS JURISDICTION OVER
THE SEA;

(6) THE RIGHT TO ADOPT REGULATORY MEASURES FOR THE AFORE-
MENTIONED PURPOSES APPLICABLE IN THE ZONES OF THEIR SOVEREIGNTY

AND MARITIME JURIS ICTION, WITHOUT PREJUDICE TO THE FREEDOM
OF NAVIGATION AND OVERFLIGHT BY THE SHIPS: AND AIRCRAFT OF ANY
FLAG#

ENCOURAGED BY THE RESULTS O- THIS MEETING, THE SIGNATORY STATES
ALSO EXPRESS THE DETERMINATION TO COORDINATE THEIR FUTURE
ACTIONS WITH THE GOAL OF ASSURING THE EFFECTIVE DEFENSE OF THE

PRINCIPALS SET FORTH IN THE PRESENT DECLARATIONo

THIS DECLARATION WILL BE KNOWN AS "THE DECLARATION OF MONTEVIDEO
ON THE .LAW OF THE SEA".

SOURCE: Offico of the Special Assistant
to the Secretary for Fisheries
and Wildlife, Department of
State

-
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APPENDIX C

STATISTICS ON UNITED STATES TUNABOAT SEIZURES BY THE CEP NATIONS,
1953-1971

Number of seizures and amounts exacted for release
1953-1970:

Seizures

Ecuador

Peru

30

36

of vessels,

Fines

$650,900

$172, 552

Number of seizures and amounts exacted for release
1971 (as of April 15, 1971):

Seizures

of vessels,

Fines

$1,305,000

$18,214

SOURCE: Mr. Wilvan Van Campen,
Office of the Special.Assistant
to the Secretary for Fisheries
and Wildlife, Department of
State
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Ecuador

Peru

26
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