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FLAMMABLE FABRICS LEGISLATION AND
ITS IMPLEMENTATION: A BRIEF REVIEW

1. Introduction

Congressional interest in flammability of fabrics was aroused by

a series of tragic fatalities during the 194 0's resulting from clothing

fires. These fires involved highly flammable children's cowboy chaps

and so-called 'torch'sweaters made of "brushed rayon."

This legislative interest resulted in the Flammable Fabrics Act

of 1953. Later, in 1967, amendments were enacted to strengthen the

original law. Currently, legislative proposals are under consideration

in Congress to strengthen further existing Federal regulations of.

manufacture and sale of flammable fabrics.

The most comprehensive report on flammable fabrics legislation is

contained in a special study entitled "Federal Consumer Safety Legis-

lation," A Special Report Prepared for the National Commission on

Product Safety. Because Mr. Howard A. Heffron was the Director of

the staff which produced this study, the report is frequently referred

to as the "Heffron Report." Much of the material in the following.

report on consumer protection against flammable fabrics is derived

from this study.
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2. Flammable Fabrics Act of 1953.

This Act outlawed the manufacture, offering for sale, or sale

of "any article of wearing apparel," or "fabric" which was so highly

flammable as to be dangerous when worn by individuals.

Hats, gloves, footwear, and interlining fabrics were expressly

excluded from the 1953 Act. Furthermore, the act did not extend to

such everyday items as curtains, drapes, carpets, rugs, blankets,

bedding and upholstery, whether or not they were dangerously flammable.

The act also stated that the determination as to whether a fabric

or article of wearing apparel was "so highly flammable as to be danger-

ous when worn by individuals" was to be made according to a statutory

standard of flammability that could not be administratively altered.

It could only be changed by Congress after the Secretary of Commerce

found the standard to be "inadequate for the protection of the public

interest," and submitted to Congress "a report setting forth his find-

ings together with such proposals for legislation as he deems appro-

priate."

The standard specified in the statute had been developed and

perfected over a period of years by a research committee of the Ameri-

can Association of Textile Chemists and Colorists, an industry group.

The test standard became known as CS 191-53 after it was adopted in

accordance with Department of Commerce procedures.i/

1/ Federal Consumer Safety Legislation, A special Report Prepared for
the National Commission on Product Safety. June 1970, p. 110.
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3. 19514 Amendment to the Flammable Fabrics Act of 1953.

Because of the rigidity of the test of flammability fixed in the

statute, an amendment to the 1953 law was enacted in 1954 to lower the

flammability standard, thus permitting the marketing of apparel made

from such sheer fabrics as tulle and organdy.

4. Demand for Extended Coverage

During the course of Congressional hearings and debates, two basic

objections were raised against the 1953 Act, as amended in 1954. In

the first place, fabrics or materials outlawed as dangerously flam-

mable under the act because they were being used in apparel, were at

the same time being sold on the market without restriction in blankets,

curtains, drapes, and other household items.

For instance, Senator Magnuson stated during Senate debates in

1967:

"The coverage of the present Flammable Fabrics Act is limitedto wearing apparel. This rigid limitation has resulted in manyanomalies. For example, the Trade Commission determined that ithad the power to halt the sale of flammable bridal veils, but notflammable baby blankets. And, a fabric which can be banned fromuse in a sweater can be sold without restriction as a drape, or
carpet, upholstery fabric, or blanket."

The second objection to the Act involved the "very premise upon

which the CS 191-53 flammability standard was based." The chairman

of the National Fire Protection Association's Committee on Wearing

Apparel explained:

..-
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"Study after study showed that clothing involved in burns had con-

sistently passed the CS 191-53 standard."'

5. 1967 Amendments.

Under the 1967 amendments to the 1953 Flammable Fabrics Act, the

coverage of Federal regulation was extended to all textile products by

deleting the preexisting exclusions from wearing apparel of hats,

gloves, footwear, and interlinings, and adding new coverage of "in-

terior furnishing" was defined as any type of furnishing made -in whole

or in part of fabric or related material and intended for use or which

may reasonably be expected to be used in homes, offices, or other

places of assembly or accommodation, and including therefore curtains,

drapes, blankets, bedding, carpets, rugs, and upholstery.

Furthermore, "In addition to extending the scope of the act, the

amendments provided for the administrative issuance by the Secretary

of Commerce of new or amended flammability standards or other regula-

tions, including labeling, for fabrics, related materials, or products.

This procedure allowed far greater flexibility by the Government to

respond to changing circumstance than the time-cast statutory com-

mercial standard had allowed. Each new or amended standard was to be

l/Ibid. p. 117.
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based on certain findings, the most crucial being that "such standard

regulation, or amendment...is needed to adequately protect the public

against unreasonable risk of the occurrence of fire leading to death,

injury of significant property damage..."

The jurisdiction granted to Federal agencies, under the Flammable

Fabrics Act as amended is explained by the Heffron Report on pages 122.

and 123 as follows:

"Division of Authority Among Various Agencies. Ad-
ministration and enforcement functions were divided among
four separate agencies--the Department of Commerce, the
Department of Health, Education, and Welfare, the Federal
Trade Commission, and the Treasury Department.

In addition to the authorization to promulgate flam-
mability standards, the Commerce Department was also
authorized to conduct research into flammability and to
develop flammability test methods, devices, and training.I
In conducting this research function, the Department was
mandated to cooperate "with appropriate public and private
agencies,"J/"including the Department of Agriculture
whose Southeast Regional Laboratory has long pioneered in
the development of flame-retardant fabrics and chemicals. 4

The Department of Health, Education, and Welfare was
mandated, in cooperation with the Commerce Department, to
"conduct a continuing study and investigation of the deaths,
injuries, and economic losses resulting from accidents
burning of products, fabrics, or related material 5.
Both departments were required to submit annual reports of
the results of their research and investigations.

The Federal Trade Commission was vested with the primary
administrative and enforcement functions. It was given
the same powers to administer the act as if "the Federal

1/ Ibid. p. 121, and 122.
2/ Section 14(b), 15 U.S.C. section 1201(b).
3/ Id.
/ S. Rept. 407, at 6.

5/ Section l(a), 15 U.S.C. section 1201(a).
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Trade Commission Ac were incorporated into and made a
part of this act. " As part of this administrative function,
it was granted th authority to prescribe appropriate rules
and regulations.-

As for enforcement, the Commission was further author-
ized (1) to inspect, analyze, test, and examine any pro-
duct, fabric, or related material which it h d reason to
believe fell within the act's prohibitions; 31(2) to enjoin
the violation of the act by means of a temporary injunction
or restraining ord r, pending final action on a complaint
by the Commission,- and (3) to seize by process of libel
any product, fabric, or related ma erial introduced into
commerce in violation of the ct

Finally, the Treasury Department was given jurisdic-
tion o r shipments of imported products from foreign coun-
tries.-

6. Standards for Flammable Rugs and Carpets.

One year after the passage of the 1967 amendments to the 1953

Flammable Fabrics Act, on December 3, 1968, giving the Secretary of Com-

merce responsibility for determining appropriate flammability standards,

the Department of Commerce published a notice of its findings that a

flammability standard might be needed for carpets and rugs. Initial

proceedings were instituted.

Following lengthy and time-consuming procedures of the Department

of Commerce, a standard for the Surface Flammability of Carpets and Rugs

1/ Section 5(b), 15 U.S.C. section 1194(b).
2/ Section 5(c), 15 U.S.C. section 1194 (c).
3/ Section 5(d)(i), 15 U.S.C. section 1194(d)(i).
T / Section 6(b), 15 U.S.C. section 1195(a).
5/ Section 6(b), 15 U.S.C. section 1195(b).

/ Section 9, 15 U.S.C. section 1198. Exports, with certain exception,
were exempted from the provisions of the act. See section 15, 15 U.S.C.
section 1202.
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went into effect on April 16, 1971. On December 29, 1971, a standard for

the Surface Flammability of Small Carpets and Rugs will 
also go into

effect.

7. Standards for Children's Sleepwear.

"Following the passage of the amended act," (1967 amendments to

the 1953 Flammable Fabrics Act), "another. immediate high priority 
for

revised flammability standards was in the area of children's wearing

apparel, especially sleepwear," according to the Heffron Report.

"During the hearings on the amendments, evidence had been 
presented

that children are injured more frequently from clothing fires than are

members of most other groups in the population. -

It was almost 2 years after Congress had. granted authority to 
set

new standards for clothing, and other itmes under the amended 
Flammable

Fabrics Act that the Department of Commerce on November 16, 1970 pro-

posed a standard for children's 'sleepwear. The proposed standard would

apply to sleepwear for children five years of age and under.

John Locke, a Food and Drug Administration investigator in Boston,

stated that "three high risk groups are still not protected: 
children

under six not wearing sleepwear--but perhaps dresses or playclothes 
to

bed--or are wearing sleepwear larger than 6X, the size for children 
under

1/ Federal Consumer Safety Legislation, A Special Report Prepared 
for

the National Commission on Product Safety. June 1970, p. 137.
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.;~ 6 years, which is common. Then there are the children between ages

six and 14, one of the largest groups where children get burned.

And third, the elderly, they are 10 percent of the population but 20

percent of the burned clothing cases. All in all, if this new standard

had been in effect for the last three years, only 10 percent of the

clothing ignition seen by our office would have been protected."

However, the Department of Commerce is considering weakening the

proposed requirement on flameproofing children's nightwear.

Under its revised proposal, the suggested standards would be

optional rather than mandatory. Those manufacturers that did not fol-

low the standard would be required to place cautionary labeling on

children's pajamas and nightgowns.

8. The Mechanisms of Delay Built into the Procedures by Which Flammability
Standards are Issued.

Because of the importance of administratively determined pro-

cedures established pursuant to the enactment of the Flammable Fabrics

Act, this report includes the following excerpts from the chapter "The

Mechanisms of Delay Built Into the Procedures by Which Flammability

Standards are Issued," of the Heffron Report.

1/Ibid. p. 125 - 148 passim.
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"Cumbersome administrative procedures--in excess of any need for

procedural safeguards--were consciously built into the act and adopted

by the Secretary (of Commerce.)"

Under the language of section h(a) of the act, "pro-
ceedings for the determination of .an appropriate flammability
standard" are to be instituted only after the Secretary of
Commerce finds "that a new or amended flammability standard...
may be needed...." This finding of the Secretary is to be
made on the basis of the investigations or research conducted"
pursuant to section 114 of the act.

The Secretary's procedural rules call for two separate
proceedings. The initial proceeding is for "the development
of an appropriate flammability standard." The Secretary is
to institute these proceedings whenever he "finds on the
basis of investigations or research...that a flammability.
standard...may be needed to protect the public..."

In the notice of the proceeding in the Federal Register,
the Secretary is to set forth: (1) a finding that the
standard may be needed, (2) a concise statement of the basis
for the finding of possible need, and (3) an invitation to
interested persons to submit, within 30 days, written com-
ments on (a) the finding that a new standard may be needed
and (b) on"the terms or substance of a flammability standard"
that might be adopted if a final finding of need is made.

"As soon as practicable following the conclusion of
the initial proceeding' the Secretary, by notice in the
Federal Register, may either withdraw "his finding that a
new or amended flammability standard may be needed," or
institute a second--"rulemaking"--proceeding for the actual
determination of an appropriate flammability standard. The
notice for the second proceeding is to include:.

(1) The provisions of such proposed flam-
mability standard, stated in objective terms; and

(2) The preliminary findings of the Secretary,
together with a concise statement of the basis
therefor, that such a flammability standard--

(i) Is needed to adequately protect the
public against unreasonable risk of the oc-
currence of fire leading to death, injury,
or significant property damage;

,.
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(ii) Is reasonable, technologically
practicable, and appropriate; and

(iii) Is limited to such fabrics, related
materials, or products which have been de-
termined to present such unreasonable risks.

As in the initial proceedings, interested persons are
permitted within 30 days of the notice to participate in
the second proceedings "by submitting written comments rel-
evant to such proposed flammability standard," in accordance
with the informal rulemaking provisions of the Administrative
Procedure Act.

The administration procedures for dual proceedings
formalize a method of delaying the promulgation of standards
which is not required by the statute. According to section4 (a) of the amended act, if,on the basis of "investigations
or research" conducted in accordance with the act, the Secre-
tary finds that "a new or amended flammability standard' or
other regulation, including labeling .. .may be needed..." he
is directed to institute not an initial proceeding for the
development of a proposed flammability standard, but rather
a single proceeding "for the determination or an appropriate
flammability standard." The findings that such a flammability
standard--"[1] is needed to adequately protect the public
against unreasonable risk of the occurrence of fire leading
to death, injury, or significant property damage, [2] is
reasonable, technologically practicable, and appropriate,
[3] is limited to such fabrics, related materials, or pro-
ducts which have been determined to present such unreasonable
risks, and [4] shall be stated in objective terms"--serve,
not as a basis for the initiation of a second proceeding on
a proposed flammability standard, but rather as a basis for
the actual promulgation of the standard itself. Thus, the
specific findings and the language of the standard are to
be developed in the same--not separate--proceedings.

Issuing the Standard. Following consideration of all
oral and written comments and consultation with the National
Advisory Committee, the Secretary is required to publish in
the Federal Re ister either a notice "terminating, suspend-
ing, or amending' the rulemaking proceedings or a notice of
a final flammability standard stated in objective terms,
together with the necessary findings and "a concise state-
ment of the basis of such findings."

r _ . .. i
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Within 60 days following the promulgation 
of a new

flammability standard, any person "who will be adversely

affected by any such standard..." may petition for judicial

review. Thereafter, the Secretary must file in 
court "the

record of the proceedings on which the Secretary based the

standard... ." The petitioner may also apply to the court

"fonr leave t o adduc e additional evidence ... . " The c ourt

is empowered to order "such additional evidence (and

evience in rebuttal thereof) 
to be taken before the 

Secre-

" and the Secretary may modify his findings 
on the

basis of the new evidence. The court is also granted regular

powers of review in accordance 
with the Administrative Pro-

cedure Act.

The 12-Month Delay Provision. 
A final impediment to

the decisive exercise of power by the Secretary 
is a grace

period written into the act which prevents a new 
flammability

standard from going into effect for a full year 
following

its publication in the Federal Register. 
There is a single

exception, however. The Secretary, "for good cause shown,"

may find that an "earlier.. effective date is in the public

interest...." A "concise statement of the reasons upon

which" the finding is based must also be given. Under the

same procedure, the Secretary may 
also determine a "later

effective date."
Unless a basis is found for invoking 

the earlier date

exception, no new standard of flammability for carpets and

rugs--the only product for which 
a standard has been pro-

posed--can possibly take effect 
until sometime in 1971.

Exclusion of Inventory. Congress also added a further

inhibitory provision wlich exempts 
from the scope of a new

flammability standard all fabrics, related materials, or

products "in inventory or with the 
trade as of the date on

. which the standard...becomes effective... ." Clearly,is

provision, in conjunction with the effective 
date provision,

is a license to every level of the entire industry

pile dangerously flammable )roducts for a year following

promulgation of the standard 
and then take years to sell

them off with impunity.

9. Legislation Proposed in the First Session of the 92nd Congress.

Congressional concern in the a:'ea of protection of the consumer

against highly flammable products continues.
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Among the proposed flammable fabrics measures are the following:

H.R. 5698, the Flammable Fabrics Act Amendments of 1971 is de-

signed to strengthen the Flammable Fabrics Act, as amended, by re-

quiring the manufacturers of fabrics and related materials to

certify that their product, fabric, or related material meets the re-

quirements of applicable flammability standards or other regulations

of the Flammable Fabrics Act as amended.

The certification of products and fabrics is to be based on a

reasonable testing program conducted by the manufacturer and approved

by the Federal Trade Commission.

Certification is required for all products, fabrics, or related

materials for which flammability standards have been promulgated.

Civil and criminal penalties are provided in case of violation of

this Act.

S. 364, the Flammable Fabrics Act Amendments of 1971, would like-

wise strengthen the Flammable Fabrics Act as amended, by requiring

that manufacturers certify that products, fabrics or related materials

meet the requirements of applicable flammability standards.

Such certification, in this case, would be based upon a reasonable

testing program conducted by the manufacturer and approved by the

Secretary of Commerce.

Certification would be required for all products for which flam-

mability standards have been established.

. ,<
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Similarly, civil and criminal penalties would be provided for

violations of this Act.

Both H.R. 5698 and S. 364 would authorize appropriations of $9

million for the period beginning July 1, 1970 and ending June 30, 1972

to carry out the provisions of the Act.

Hearings were held on H.R. 5698 on June 30 and July 6, 1971 by the

House Committee on Interstate and Foreign Commerce. No further action

was taken.

Another bill, S. 816 would prohibit the sale or importation of eye-

glass frames or sunglasses made of cellulose nitrate or other flammable

materials. This bill was referred to the Senate Committee on Commerce.

H.R. 5066 would authorize for fiscal years 1971 and 1972 sums not

to exceed a total of $6,000,000 and such sums as may be necessary for

succeeding fiscal years to carry out the purposes of the Act. This bill

passed the House on April 28, 1971 and was referred to the Senate Com-

mittee on Commerce.

10. Related Bills.

S. 983, the Consumer Product Safety Act, would provide for the

creation of an independent Consumer Product Safety Commission devoted

entirely to consumer product safety. This Commission would secure

voluntary cooperation of consumers and industry in advancing its

programs and developing and setting mandatory consumer product safety

standards.

* -*'~*.* '**'**~*~* ~***-**
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S. 1797, also entitled Consumer Product Safety Act, would author-

ize the Secretary of Health, Education and Welfare to establish within

his Department a consumer product safety program. The secretary would

be authorized to promulgate safety standards for consumer products, if

he finds the need for such an action.

Hearings were opened on both of these above bills by the Senate

Commerce Committee on July 19, 1971. Flammable products and flammability

standards are expected to be included in the subjects under discussion.

11. Conclusion.

The deficiencies in the Flammable Fabrics Act as amended and its

implementation have received much publicity in and out of Congress. The

goal of consumer-minded members of Congress is to correct these de-

ficiencies as soon as feasible either by administrative action on the

part of the enforcing agencies, or, if necessary, by additional legis-

lation.
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