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INTLODUCION

On January 22, 1973, the United States Supreme Court announced a land-

mark decision on abortion, Roe v. Wade, the holding of which was best summarized

by the Court itself:

For the stage prior to approximately the end of the first
trimester, the abortion decision and its effectuation must be
left to the medical judgment of the pregnant woman's attending
physician.

For the stage subsequent to approximately the end of the
first trimester, the State, in promoting its interest in the
health of the mother, may, if it chooses, regulate the abor-
tion procedure in ways that are reasonably related to maternal
health.

For the stage subsequent to viability the State, in pro-
moting its interest in the potentiality of human life, may, if
it chooses, regulate, and even proscribe, abortion except where
it is necessary, in appropriate medical judgment, for the pre-
servation of the life or health of the mother.

In a companion case of Doe v. Bolton, the Court, on the same day, struck

down as unconstitutional Georgia statutory procedural requirements that (1) an

abortion be performed in a hospital accredited by the Joint Commission on Accred-

itation of Hospitals; (2) the procedure be approved by the hospital staff abortion

committee; and (3) the performing physician's judgment be confirmed by the inde-

pendent examinations of the patient by two other licensed physicians. Addition-

ally, a requirement that a woman be a bona fide resident of the state wherein the

abortion is to be performed was struck down.

The effect of the Wade and Bolton decisions is profound. Numerous state

laws must be rewritten; a constitutional right of privacy has been expanded, and

now, for the first time, it is legally permissible throughout the nation for women

to obtain abortions based generally on the medical judg nt of an attending phy-

sician, during early stages of pregnancy. In each case Chief Justice Burger and

Justices Douglas, Brennan, Stewart, Marshall and Powell joined in a majority opin-

ion authored by Justice Blackmun. Additionally, Chief Justice Burger and Justices
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Douglas and stewart filed concurring opinion:; in each case. Also in each case,

Justice Rehnquist joined a dissenting opinion written by Justice White, in ad-

dition to filing a separate dissent of his own.

An analysis of Roe v. Wade and Doe v. Bolton follows.

Preliminary Issues: Justiciability,
Standing and Abstention

The Texas action which resulted in the decision of Roe v. Wade was

initiated in March, 1970, at the federal district court level in Texas as a

civil action seeking a declaration of the unconstitutionality of the Texas abor-

tion statutes and an injunction against their continued enforcement.

Jane Roe (the name is a pseudonym), an unmarried pregnant woman, whose

continued pregnancy did not appear to threaten her life, filed the suit. She was

joined in her suit by a licensed physician, Dr. James Hallford, who was granted

leave to intervene. Dr. Hallford had been arrested previously for violations of

the Texas abortion statutes and had two such prosecutions pending against him.

Joining Roo and the physician by way of a companion complaint were John and Mary

Doe (pseudonyms), a married, childless couple. Mary Doe was not pregnant.

The lower court dismissed the clam of John and Mary Doe and allowed

Jane Roe and the physician to continue their suit.

On review the Supreme Court affirmed the lower court's decision to allow

Jane Roe to continue the action for the fact that she had "standing", that is a

"personal stake in the outcome of the controversy"

(citations ormmitted) that insures that "the dispute

sought to be adjudicated will be presented in an ad-

versary context and in a form historically viewed as
capable of judicial resolution" (citations omitted)

and as well, presented a "justiciable controversy" despite the fact that her 1970

pregnancy had been terminated prior to Supreme Court review. Noting the general

rule that
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an actual controversy must exist at stages of appellate or
certiorari review, and not simply at the date the action is
initiated (citations omitted)

the court nonetheless allowed that issues involving pregnancy must fall outside

the general rule:

But when, as here, pregnancy is a significant fact in the
litigation, the normal 266-day human gestation period is so
short that the pregnancy will come to term before the usual
appellate process is complete. If that termination makes a case
moot, pregnancy litigation seldom will survive much beyond the
trial stage, and appellate review will be effectively denied.
Our law should not be that rigid. Pregnancy often comes more
than once to the same woman, and in the general population,
if man is to survive, it will always be with us. Pregnancy
provides a classic justification for a conclusion on nonmootness.
It truly could be "capable of repetition, yet evading review."
(citations omitted)

As to Dr. Hallford, the Court reversed the lower court's decision to allow

him to continue the suit, noting the general rule that:

... absent harassment and bad faith, a defendant in a pending
state criminal case cannot affirmatively challenge in federal
court the statutes under which the State is prosecuting him.

The Court affirmed the lower court's dismissal as to John and Mary Doe,

noting that the Doe's relationship to the statutes under question was too "specu-

lative" to justify a finding on their behalf of "standing" similarly defined in

the matter of Jane Roe.

The lower court decision not to issue an injunction against continued

enforcement was affirmed by the Court relying on their belief that:

... the Texas prosecutorial authorities will give full credence
to this decision [Roe v. Wade] that the present criminal abortion
statutes of that State are unconstitutional.

In Bolton, Mary Doe (pseudonym), a twenty-two year old woman, nine weeks

pregnant, and nine Georgia-licensed physicians, seven state-registered nurses, five

clergymen, two social workers, and two non-profit Georgia corporations that advocate

abortion reform filed a civil suit, in April of 1970, in federal district court in

Georgia seeking to have the Georgia abortion statutes declared unconstitutional and

to receive injunctive relief against their enforcement.
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The lower court found all plaintiffs to have "standing" but that only

Doe presented a "justiciable controversy." The Supreme Court on review concluded

that the physicians also had "standing" and presented a "justiciable controversy",

to wit:

The physician is the one against whom these criminal
statutes directly operate in the event he procures
an abortion that does not meet the statutory exceptions
and conditions. The physician-appellants, therefore,
assert a sufficiently direct threat of personal detri-
ment. They should not be required to await and undergo
a criminal prosecution as the sole means of seeking
relief.

The Court chose not to pass on the status of the remaining appellants

(the nurses, clergymen etc.) "for the issues are sufficiently and adequately pre-

sented by Doe and the physician-appellants...."

For reasons similar to those enunciated in the Wade case, the Court af-

firmed the lower court's denial of injunctive relief.

The Decision in Roe v. Wade, No. 70-18 (Texas Abortion Laws)

The Texas statutes at issue in this case essentially prohibited abortions

except where "procured or attempted by medical advice for the purpose of saving the

life of the mother." Dating, for the most part, from the latter half of the 19th

century, abortion laws of this type are in existence, in addition to Texas, in

Arizona, Connecticut, Idaho, Illinois, Indiana, Iowa, Kentucky, Louisiana, Maine,

Massachusetts, Michigan, Minnesota, Missouri, Montana, Nebraska, Nevada, New Hamp-

shire, New Jersey, North Dakota, Ohio, Oklahoma, Pennsylvania, Rhode Island, South

Dakota, Tennessee, Utah, Vermont, West Virginia, Wisconsin and Wyoming. Among

Massachusetts, New Jersey, and Pennsylvania, just noted, the former two permit

abortions that are not "unlawfully" performed, while the latter permits abortions

that are not "without lawful justification," leaving interpretation of those standards

x
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to the courts. (Additionally, Alabama and the District of Colirmbia permit abortions

to preserve the "life or health" of the mother. By the end of 1970, four other states

had repealed criminal penalties for abortions performed in early pregnancy by a li-

censed physician, subject to stated procedural and health requirements: Alaska, Ha-

waii, New York and Washington. States with statutes similar to those at issue in

Doe v. Bolton are enumerated at the discussion of that case, infra. p. 15.)

The crux of the Court's opinion in Wade is its conclusion that a right of

privacy, perhaps with its constitutional locus in the Fourteenth Amendment's concept

of personal liberty and restrictions upon state action, and with some extension to

activities relating to marriage, procreation, contraception, family relationships

and child rearing and education,

...is broad enough to encompass a woman's decision

whether or not to terminate her pregnancy.

The Court, however, was not willing to conclusively posit this right of

privacy in the Fourteenth Amendment. Indeed, Justice Blackmn for the majority

reviewed a long line of prior cases wherein the Court or individual justices had

found at least the roots of a right of privacy in the First Amendment, the Fourth

and Fifth Amendments, the "penumbras" of the Bill of Rights, and the Ninth Amend-

ment, as well as the concept of liberty guaranteed by the first section of the

Fourteenth Amendment.[At best, the majority "felt" that the right of privacy lived

in the Fourteenth Amendment, but in no way attempted to detract from the contrary

legal theories of others, including the lower federal district court, from which

the case was appealed, which found the Texas abortion statutes to deprive single

women and married couples of their right, secured by the Ninth Amendment, to choose

whether to have children.

Justice Stewart, in his concurring opinion was, however, resolutely

rds satisfied that the substantive Due Process Provision of the Fourteenth Amendment

was the only rational legal bases upon which the right of privacy, found both
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in Griswold v. Corecticut, 3d1 U.S. 479 (1965) and Wade,could be grounded.

Justice Douglas, concurring in Wade and, of course, the author of the 1965 Gris-

wold majority opinion which proffered the theory that a right of privacy may be

found in the 'penumbras" of the Bill of Rights, concurred in Wade and at the same

time, apparently relying on his penumbral determination in Griswold, asserted in

a footnote that Griswold and related cases (and, apparently, inferentially Wade)

\"have nothing to do with substantive due process.

Apart from the consideration of privacy, and apparently more for the

pupose of identifying compelling state interests that might restrict a woman's

right to decide to terminate her pregnancy, the majority opinion dwelt at length

with the historical aspects of abortion.

Justice Blackmun appeared impressed with the fact that "Greek and Roman

law afforded little protection to the unborn"; that the Hippocratic Oath, the

ethical guide of the medical profession and variously translated as prohibiting

the commission of abortion, was "originated in a group representing only a small

scgment of Greek opinion and that it certainly was not accepted by all ancient

physicians"; that, contrary to a widely held belief, it appears doubtful that

abortion was ever firmly established as a common law crime even with respect to

the destruction of a quick fetus; that at common law, at the time of the adoption

of the Constitution, and for the major portion of the 19th century, a woman en-

joyed a substantially broader right to terminate a pregnancy than she does in most

States today. Additionally, the Court reviewed English statutory law, positions

of the American Medical Association, American Public Health Association, and

American Bar Association, and the Uniform Abortion Act. The effect of this

survey appears to have been to identify abortion, at least historically, as a

not uncommon practice - and, in the Court's findings, a somewhat legally sanc-

tioned practice at common law.
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Beyond this, however, the Court reviewed three reasons which have been

advanced to explain, historically, the enactment of criminal abortion laws in the

United States during the 19th century. At the outset, the Court dismissed the oc-

casional argument that abortion laws were the product of a Victorian social con-

cern to discourage illicit sexual conduct, in that "it appears that no court or

commentator has taken the argument seriously." Secondly, the Court noted the

position of those who argue that abortion laws were intended to protect the woman

from seriously unsafe surgical methods and attendant dangers. Asserting that

modern medical techniques have altered this situation, the Court noted the fol-

lowing:

Mortality rates for women undergoing early abortions,
where the procedure is legal, appear to be as low as
or lower than the rates for normal childbirth.

As such, the Court concluded, any interest of the State in protecting women from

an inherently hazardous procedure has largely disappeared. As a third contention,

the Court noted the oft-repeated argument that abortion statutes were intended to

protect prenatal life. Without commenting on the propriety of such an argument,

the Court noted sharp opposition to the claim as well as"some scholarly support"

and case authority for the proposition that early abortion statutes were intended

to protect the woman's health rather than to preserve the embryo and fetus.

While expressing no obvious preference for either of the latter two

arguments, the Court was unequivocal on the issue of whether or not the fetus

is a "person" within the language and meaning of the Fourteenth Amendment. Per-

suaded both by-the fact that the word "person", when used in the Constitution,

appears in nearly all instances to have only postnatal application, and by the fact

that freer legal abortion practices were present in the U.S. during the major por-

tion of the 19th century, the Court concluded:



... the word "person", as used in the Fourteenth Amendment,
does not include the unborn.

There appeared no doubt, in the majority's opinion, as to what the legal effect

of fetal personhood would have on the case:

If this suggestion of personhood is establish, the appellant's

case, of course, collapses, for the fetus' right to life is then

guaranteed specifically by the [Fourteenth] Amendment.

To this point in the decision, the majority opinion is notable for its

apparent findings that (1) abortion, by its historical relationship with the law

and by its being practiced through the ages, was neither a wholly uncommon nor un-

lawful act; (2) a right of privacy encompasses, to some degree, the decision of the

woman to terminate her pregnancy and (3) the fetus is not a legal person. It only

remained for the Court to delineate the scope of constitutionally permissible regu-

lation by the state of the abortion procedure.

To the opposition of the appellants and some amici curiae, the Court did

not permit the newly found right to abortion to assume absolute proportions. Jus-

tified by a "compelling state interest," and legislating with enactments "narrowly

drawn to express only the legitimate state interest at stake," the Court allowed

that the state may regulate the abortion procedure. Said the Court:

The pregnant woman cannot be isolated in her privacy.
She carries an embryo and, later, a fetus... The wo-

man's privacy is no longer sole and any right of pri-

vacy she possesses must be measured accordingly.

The Court roughly trisected the normal 266 day human gestation period for

the purpose of assigning "compelling" points at which time the state may variously

regulate the abortion procedure.

THE FIRST TRIMESTER ( 3 MONTHS ) OF PREGNANCY: During this time, the at-

tending physician, in consultation with his patient, is free to determine, without reg

lation by the State, that in his medical judgment the patient's pregnancy should be
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terminated. "If that decision is reached," said the Court, "the judr7nent may be

effecuated by abortion free of interference by the state." (emphasis added).

The State does not assume a "compelling" justification for regulation of the abor-

tion procedure on behalf of the health of the mother at least until after the first

trimester of pregnancy. This is so, said the Court:

...because of the now established medical fact ... that until theend of the first trimester mortality in abortion is less than
mortality in normal childbirth.

But what of the physician's "medical judgment"? In its obvious characterization

of the abortion act, at least during the first trimester of pregnancy, as "pri-

marily a medical decision," and its similarly obvious effort at insuring that its

decision is not interpreted as giving a pregnant woman an absolute constitutional

right to an abortion on her demand, the Court has apparently invested physicians

with broad authority to perform abortions (at least during the first trimester

of pregnancy), but at the same time appears to warn that a physician must use

proper "medical judgment" in making his decision.

By way of discussing the possible detrimental effects on a woman who

is denied the choice of whether or not to terminate her pregnancy, the Court per-

haps enunciated criteria to which a physician may refer in formulating his "medi-

cal judgment":

Specific and direct harm medically diagnosable even in early preg-nancy may be involved. Maternity, or additional offspring, may forceupon the woman a distressful life and future. Psychological harmmay be imminent. Mental and physical health may be taxed by childcare. There is also the distress, for all concerned, associated
with the unwanted child, and there is the problem of bringing achild into a family already unable, psychologically and otherwise,to care for it. In other cases, as in this one, the additionaldifficulties and continuing stigma of unwed motherhood may be in-volved. t 

these are factors the woman an her responsible phv-
sician necessarily will consider in consultation. (emphas added)

Additional assurance that more is expected of a physician than mere ac-

quiesence with a patient's request for an abortion appears in Chief Justice Burger's

IT
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concurring opinion. Countering Justices White's and Rehnquist's dissenting claim

that the Court by its decision is allowing any woman, for any reason, an abortion

at her request if she is able to find a medical advisor willing to undertake the

procedure, the Chief Justice cautioned:

I do not read the Court's holding today as having the sweeping
consequences attributed to it by the dissenting Justices; the
dissenting views discount the reality that the vast majority
of physicians observe the standards of their profession, and
act only on the basis of carefully deliberated medical judg-
ments relating to life and health. Plainly, the Court today
rejects any claim that the Constitution requires abortion on
demand. (emphasis added).

FRODM AND AFTER APPROXIMATELY THEEND OF THE FIRST TRIMESTER OF PREGNANCY:

During this period, the state may regulate the abortion procedure to the extent that

the regulation reasonably relates to the preservation and protection of maternal health.

The Court:

Examples of permissible state regulation in this area are
requirements as to the qualifications of the person who is to
perform the abortion; as to the licensure of that person; as
to the facility in which;the procedure is to be performed,
that is whether it must be. a hospital or may be a clinic or some
other place of less-than-hospital status; as to the licensing
of the facility; and the like.

While the reference to clinics in this passage of the Court's opinion may appear

as authority for state proscription of abortions performed therein (where the preg-

nancy is beyond the first trimester), the majority opinion in Bolton, infra at p. l8

should be consulted as possibly affecting this interpretation.

WHEN THE FETUS BECOMES VIABLE (approx. 6th to 7th month of pregnancy):

It is during this period of the pregnancy that a state assumes a "compelling" inter-

est in the potentiality of human life so that it may, if it chooses, proscribe abor-

tion, except where it-is necessary, in appropriate medical judgment, for the pre-

servation of the life or health of the mother. This is so, the Court ruled:

...because the fetus then presumably has the capability of
meaningful life outside the mother's womb.

-mops ww"! "I Wgp mom",
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The Court appears ths to have decided to focus on t>h "capability of

meaningful life outside the womb" (emphasis added) and avoided concluding that

life begins inside the womb. The Court:

In areas other than criminal abortion the law has
been reluctant to endorse any theory that life, as we recognize
it, begins before live birth or to accord legal rights to the
unborn except in narrowly defined situations and except when the
rights are contingent upon live birth. For example, the tra-
ditional rule of tort law had denied recovery for prenatal in-
juries even though the child was born alive. That rule has been
changed in almost every jurisdiction. In most States recovery
is said to be permitted only if the fetus was viable, or at
least quick, when the injuries were sustained, though few courts
have squarely so held. In a recent development, generally opposed
by the commentators, some States permit the parents of a stillborn
child to maintain an action for wrongful death because of prenatal
injuries. Such an action, however, would appear to be one to
vindicate the parents' interest and is thus consistent with the
view that the fetus, at most, represents only the potentiality
of life. Similarly, unborn children have been recognized as ac-
quiring rights or interest by way of inheritance or other de-
volution of property,and have been represented by guardians ad
litem. Perfection of the interests involved, again, has gener-
ally been contingent upon live birth, In short, the unborn have
never been recognized in the law as persons in the whole sense.
(citations omitted)

The Court appeared determined not to attempt to define as life that which

had alluded common definition among authorities in other fields:

When those trained in the respective disciplines of medicine,
philosophy, and theology are unable to arrive at any consensus,
the judiciary, at this point in the development of man's know-
ledge, is not in a position to speculate as to the answer.

Thus, the Court, showing no predilection to invest the fetus per se with

rights, (an effort which-not even the dissenting opinions undertook), chose, in-

stead, to seize upon viability as the period during gestation wherein the state

assumes an interest 'in preserving "potential human life", an interest which jus-

tifies an almost total proscription against abortions, should thestate so choose.

,,. For the fact that the Wade decision was adequately decided pursuant to

a theory of a right of privacy, the Court did not consider the additional charge

that the Texas statutes were unconstitutionally vague.
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Before considering Chief Justice Burger's concurring opinion, it is

interesting to note the concluding remarks of the majority in Wade, as they

appeared in a footnote:

Neither in this opinion nor in Doe v. Bolton,post, do
we discuss the father's rights, if any exist in the consti-
tutional context, in the abortion decision.

Similarly, the Court did not address the issue of parental consent. Concluding

in the same footnote, the Court stated:

We need not now decide whether provisions of this kind
are constitutional.

Chief Justice Burger's concurring opinion, partial reference to which

was made earlier in this report, supra at p. 9 , expressed concern with the

fact that the majority opinion "has taken notice of various scientific and medi-

cal data in reaching its conclusion," albeit within the proper scope of judicial

notice. Additionally, he felt that uncertainty in the enforcement of a rigid and

narrow statute, such as the Texas type, could not be tolerated. This comment ap-

pears related to Texas' counsel's comments during oral argument that nonconsensual

pregnancies resulting from rape and incest were occasionally aborted, apparently
with the approval of the authorities, in spite of the Texas statute's prohibition

against such abortions. Said the Chief Justice:

in the face of a rigid and narrow statute, such as that of
Texas, no one in these circumstances should be placed in a
posture of dependence on a prosecutorial policy or prosecu-
torial discretion.

Justice Stewart's concurring opinion, in addition to elaborating an em-

phatic belief that Griswold v. Connecticut, 381 U.S. 479 (1965) and Wade could only

be justified on substantive due process grounds referred to earlier in this report

at p. , came down hard on the "evident" and "direct" infringement of personal

liberty worked by the Texas statute:

.4 Y
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Indeed, it is difficult to imagine a more complete abridgment

of a constitutional freedom than that worked by the inflexible
criminal statute now in force in Texas.

It appears that Justice Stewart concurred with the majority opinion

only to the extent that the Court struck down the Texas law as invalid under the

Due Process Clause of the Fourteenth Amendment. He did not appear to pass on the

validity of state laws regulating abortions more stringently than other surgical

procedures or even those which prohibited abortions in the late stages of preg-

nancy, despite the majority's conclusion that a state may, with the exception of

where a woman's life or health is in danger, proscribe abortions in the last 8 to

12 weeks of pregnancy. This conclusion appears justified from the following

passage of Stewart'; concurring opinion:

The asserted state interests are protection of the health and

safety of the pregnant woman, and protection of the potential

future human life within her. These are legitimate objectives,

amply sufficient to permit a State to regulate abortions as it

does other surgical procedures, and perhaps sufficient to permit

a State to regulate abortions more stringently or even to pro-
hibit them in the late stages of pregnancy. But such legislation
is not before us.... (emphasis added)

Justice White, dissenting, with whom Justice Rehnquist joined, would have

reversed the lower Texas Court and upheld the Texas statute. Arguing against the

power of the Court to invest mothers and physicians "with the constitutionally

protected right to exterminate [human life]," the Justice felt:

This issue, for the most part, should be left with the

people and to the political processes the people have devised
to govern their affairs.

Complaining that the majority opinion now allows women to terminate preg-

nancies which pose no danger whatsoever to the life or health of the mother, White

condemned the Court's exercise of "raw judicial power" which constitutionally dis-

entitled the legislatures of the 50 states

... to weigh the relative importance of the continued existence

and development of the fetus on the one hand against a spectrum

of possible impacts on the mother on the other hand.

!Ijp T 
11 loom moll vim om lt ,Wwqpwg



CR- 14

Additionally, White was moved by what he perceived to be a paucity of legal pre-

cedent in favor of vesting women with a right of privacy which included the choice

of whether or not to terminate a pregnancy:

The Court simply fashions and announces a new constitutional
right for pregnant mothers and with scarcely any reason or au-
thority for its action, invests that right with sufficient
substance to override most existing state abortion statutes.

Justice Rehnquist's separate dissent was predicated on three factors:

(1) the plaintiff in Wade was not legally capable of litigating the issue decided

by the court; (2) the right of privacy was not involved in the case; (3) assuming

all other portions of the majority opinion to be correct, the Texas statutes were

not unconstitutional in toto, but were rather unconstitutional only as applied.

To the extent that the majority created a right among pregnant women in

their first trimester of pregnancy to receive, virtually unrestricted, an abortion,

Justice Rehnquist dissented in the belief that the record did not reveal that in

fact the plaintiff in Wade was in her first trimester of pregnancy. In effect,

Rehnquist asserted, the Court decided a hypothetical lawsuit and thus:

...departs from the longstanding admonition that it should
never "formulate a rule of constitutional law broader than is
required by the precise facts to which it is to be applied."
(citations omitted)

Secondly, Rehnquist viewed the right at issue as one of "liberty", pro-

tected by the 14th Amendment, which may be infringed by a State law which has a

rational relation to a valid state objective, not a right of "privacy," as the

majority concluded, which may be infringed only by the more rigorous test of "com-

pelling state interest". In his view, the "compelling state interest" test should

be left to decide questions arising under the Equal Protection Clause of the Four-

teenth Amendment, nt those, as in Wade, arising under the Due Process Clause.

Justice Rehnquist, relying on the fact that a majority of State legis-

latures had restrictions on abortion and the fact that debate on the issue of

kvmp7wR9pRl - I q, Iqlp 1,11 mm'" I I . - -
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abortion is widespread, would not rank abortion as a fundamental right, nor view

it as so universally accepted "as the appellants would have us believe. " Justice

Rehnquist asserted that at the time of the adoption of the Fourteenth Amendent,

there were 36 laws enacted by state or territorial legislatures limiting abortion:

The only conclusion possible from this history is that
the drafters did not intend to have the Fourteenth Amendment
withdraw from the States the power to legislate with respect
to this matter.

As a third contention, it was Justice.Rehnquist's view that the Texas

statutes, all other portions of the majority opinion accepted, should not have been

struck down in toto, but only declared unconstitutional as applied to the facts

evident in Wade. This should have been, he felt, because the current Texas statute

appeared constitutionally sound when applied to the latter stages of pregnancy;

that is, the Texas statute's prohibition against abortions unless where necessary

to save the life of the mother was a perfectly permissible method of state regu-

lation of abortions, according to the majority, after the fetus had become viable.

Thus there was no need to strike the statute down in entirety, but merely declare

its application to a pregnant woman in her first trimester of pregnancy (as the

majority appeared to have viewed the facts in Wade) as unconstitutional.

The Decision in Doe v, Bolton, No. 70-40 (Georgia abortion laws)

The abortion statutes at issue in this case were of a more modern vin-

tage than those at issue in Wade. Patterned after the American Law Institutes'

Model Penal Code, Georgia's statute was similar to those of 13 other states which

have, since the late 1960's, adopted an ALI-type statute. Those states are Arkansas,

California, Colorado, Delaware, Florida, Kansas, Maryland, Missippi, New Mexico,

North Carolina, Oregon, South Carolina and Virginia. Generally, the ALI-type statute

permits abortions where continuance of the pregnancy would gravely impair the physical

or mental health of the mother, or where the child would be born with grave physical



or mental defect, or where the pregnancy resulted from rape, incest, or other

felonious intercouse. Additionally, the abortion must be performed in a li-

censed hospital and only after two physicians have certified in writing the

circumstances which they believe to justify the abortion.

Particularly at issue in Bolton were three procedural demands of the

Georgia statute: (1) that the abortion be performed in a hospital accredited by

the Joint Commission on Accreditation of Hospitals (JCAH); (2) that the abortion

procedure be approved by the hospital staff abortion committee; and (3) that the

performing physician's judgment be confirmed by the independent examinati ons of
the patient by two other licensed physicians.

Before addressing these issues, however, it would be best to discuss two

arguments of the appellants which were initially disposed of by the Court.

Those opposed to the Georgia statutes argued that the state, while trying

to enforce statutes which were historically enacted to protect the rights of the

mother(in that abortions were prohibited as medically unsafe) at the same time

asserts "the unborn child's rights" as a constitutional justification for the stat-
ute, In effect, the argument proceeded, the state had impermissibly changed its

earlier interest in the statute from one of preserving a mother's rights to one

of preserving the rights of the unborn.

The Court answered:

It is perhaps unfair to argue, as the appellant's do, that be-
cause the early focus was on the preservation of the woman's life
the State's present professed interest in the protection of em-
bryonic and fetal life is to be downgraded. That argument denies
the State the right to readjust its views and emphasis in the
light of the advanced knowledge and techniques of the day.

The Court next turned its attention to an argument which, together with

the right of privacy, has been a major basis for legal challenges to abortion stat-

utes: the claim that abortion statutes are unconstitutionally vague.
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The effect of the lower federal court decision in Bolton (the majority

in Bolton does not appear to have reviewed those portions of the Georgia statutes

declared unconstitutional by the lower court) was to cause the Georgia abortion

statutes to be read in such.a way that a physician may perform an abortion "based

upon his best clinical judgment that an abortion is necessary." This wording,

the appellants argued, is unconstitutionally vague. As the Court viewed the ap-

pellants' claim:

The appellants contend that the word "necessary" does not warn
the physician of what conduct is proscribed; that the statute
is wholly without objective standards and is subject to diverse
interpretation; and that doctors will choose to err on the side
of caution and will be arbitrary.

The Court did not share the appellants' position. As the Court viewed

it:

...[t]he vagueness argument is set at rest by the decision in
United States v. Vuitch, 402 U.S. 62, 71-72, where the issue
was raised with respect to a District of Columbia statute mak-
ing abortions criminal "unless the same were done as necessary
for the preservation of the mother's life or health and under The
direction of a competent licensed practitioner of medicine."
That statute has been construed to bear upon psychological as well
as physical well being. This being so, the Court concluded that
the term "health" presented no problem of vagueness.

The Court was of the belief in Vuitch that it is within the routine professional

judgment of a physician to decide that a particular operation is necessary for a

patients physical or mental health as well as whether "an abortion is necessary."

The Court's inference here appears to be that if physicians are "routinely" re-

quired to decide whether operations are"necessary, the term can hardly be vague

to them. As topossible criteria to which the physician may refer in forming a

judgment, the Court asserted in Bolton:

We agree with the District Court, 319 F. Supp., at 1058, that
the medical judgment may be exercised in the light of all
factors - physical, emotional, psychological, familial, and
the woman's age - relevant to the well-being of the patient.
All these factors may relate to health. This allows the attend-
ing physician the room he nees to make his best medical judg-
ment. And it is room that operates for the benefit, not the
disadvantage, of the pregnant woman.

m M, Mn FOR No wwww"Mol
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This passage from the Court's opinion, in addition to possibly supplementing the

previous mentioned criteria in Wade, supra, at p._9_, to which a physician per-

haps may refer in determining whether to perform an abortion, most probably au-

gurs the Court's position on future questions arising with regard to the term

"health".

As to the procedural demands of the Georgia statute, briefly alluded to

earlier, the Court struck all of them down.

1. Requirement that abortions be performed in JCAH accredited hospitals.

The Court struck this provision down on dual grounds. First, noting that

in Georgia "there is no restriction of the performance of non-abortion surgery in

a hospital not yet accredited by the JCAH" and relying on the sole prior authority

of Morey v. Dou d, 354 U.S. 457, 465 (1957), the Court struck down this requirement,

apparently as a violation of Equal Protection. The Court:

It is a requirement that simply is not"based
on differences that are reasonably related to
the purposes of the Act in which it is found"
(citations omitted)

Secondly,- the Court found this provision constitutionally infirm for the

fact that the hospital requirement failed to exclude the first trimester of preg-

nancy, a period which was relatively insulated from state regulation by the deci-

sion in Wade.

The Court appears not to have ruled out the performance of abortions, after

the first trimester of pregnancy, in facilities other than hospitals, such as clinics,

perhaps contrary to a possible interpretation of the Wade decision, supra. at p. 10.

Apellants and various amici have presented us with a mass of data
purporting to demonstrate that some facilities other than hospitals
are entirely adequate to perform abortions if they possess [all the
staffing and services necessary to perform an abortion safely (in-
cluding those adequate to handle serious complications or other
emergency, or arrangements with a nearby hospital to provide such
services)]. The State, on the other hand, has not presented per-
suasive data to show that only hospitals meet its acknowledged
interest in insuring the quality of the operation and the full

.
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protection of the patient. We feel compelled to agree
with appellants that the State must show more than it
has in order to prove that only the full resources of a
licensed hospital, rather than those of someother ap-
propriately licensed institution, satisfy these health
interests. emphasis added)

2. Requirement that abortion be approved by hospital staff abortion committee.

Here the appellants argued that a pregnant woman's lack of opportunity

to appear before the committee together with the possibility that members of the

committee may be persuaded in their decision by "personal views as to extra-

marital sex relations, and punishment therefor" should be grounds for invalidating

the provision. The Court was persuaded by neither argument and in commenting on

the latter position of the appellants', noted, in defense of physicians, that:

To say that physicians will be guided in their hospital
committee decisions by their predilections on extra-
marital sex unduly narrows the issue to pregnancy out-
side marriage.... The appellants' suggestion is neces-
sarily somewhat degrading to the conscientious physician,
particularly the obstetrician whose professional activity
is concerned with the physical and mental welfare, the woes,
the emotions, and the concern of his female patients. He
perhaps more than anyone else, is knowledgeable in this area
of patient care, and he is aware of human frailty, so called
"error", and needs. The good physician - despite the presence
of rascals in the medical profession, as in all others, we trust
that most physicians are "good" - will have a sympathy and an
understanding for the pregnant patient that probably is not
exceeded by those who participate in other areas of professional
counseling.

The Court, however, found the statute unconstitutional. Noting that (1) the medical

judgment, as to the abortion, has already been made by the attending physician, thus

making redundant any subsequent committee judgment; (2) that no other surgical pro-

cedure was made ;subject to committee approval; (3) that the statute "substantially"

limits the right of a woman to receive medical care and the right of the physician

to administer it; and (4) the function of the committee in advising the hospital of

legal activity w,)s duplicitous in the light of similar protection afforded the hos-

pital in a related portion of the abortion statutes, the Court concluded:



CRS-20

... [v]iewingthe Georgia statute as a whole we see noconstitutionally justifiable pertinence in the struc-ture for the advance approval by the abortion committee.

As a related issue, the Court noted that a portion of the Georgia stat-
utes allows a physician or any other employee to refrain for moral or religious
reasons from participating in the abortion procedure. Additionally, under the
statute, a hospital is free not to admit a patient for an abortion. The Court

found no infirmity in these provisions allowing that:

These provisions obviously are in the statute in order toafford appropriate protection to the individual and to thedenominational hospital.

Thus it may be that subsequent and current statutory provisions which
attempt to allow hospitals to refrain from admitting abortion patients may be
limited in application to denominational hospitals.

3.ReuirmehphysiciansIud 
entbe confirmed by two otherlicensd physci:ans.

Repeating a similar theme that no other voluntary medical or surgical pro-
cedure exists for which Georgia requires confirmati on by two other physicians, and
that a physician is subject to censure and loss of license should he fail in ex-
ercising acceptable clinical judgment, the Court could find no constitutional basis
for this provision:

Required acquiescence by copractioners has no rationalconnection with a patients needs and unduly infringeson the physicians right to practice.

As to the requirement of the Georgia statutes that pregnant women re-
questing on abortion certify that they are bona fide legal residents of Georgia,

the Court asserted that:

A requirement of this kind of course, could bedeemed to have some relationship to the avail-
ability of post-procedure medical care for the
aborted patient.

Stating, however, that the Georgia residency statute is not based on any policy of
preserving state supported facilities for Georgia residents and that there is no

Mw
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intimation that Georgia facilities are utilized to capacity in caring for Georgia

residents, the Court struck the provision down:

Just as the Privileges and Immunities Clause, Const. Art. IV,
2, protects persons who enter other states to ply their trade,

Ward v. Maryland, 79 U.S. (12 Wall) 418,430 (1870); Blake v.
Mcilung, 172 U.S. 239, 248-256 (189&), so must it protect per-
sons who enter Georgia seeking the medical services that are
available there. See T2mer v. Witsell, 334 U.S. 385, 396-397
(1948).

As to the argument of appellants that the. Georgia abortion laws violated

equal protection in that they discriminated against the poor, the Court, noting

that the accreditation, approval, and confirmation requirements had been set aside,

asserted that "the discrimination argument collapses in all significant respects."

For the fact that Justice Douglas' concurring opinion, while partially

discussed earlier in this report, sura. at p. in large portion addresses the

Bolton decision, major reference to it is made here.

Douglas, perhaps asserting a novel maternal jus belli,was of the belief

that the Georgia statute "is at war" with what he believed to be the "the clear

message" of a series of cases cited by him as justifying a right of privacy. The

message, as he saw it, is:

...that a woman is free to make the basic decision whether to
bear an unwanted child.

Otherwise, Douglas continued, a woman may be deprived of a "preferred life style"

and have forced upon her an "undesired future":

For example, rejected applicants under the Georgia statute
are required to endure the discomforts of pregnancy; to incur
the pain, higher mortality rate, and aftereffects of childbirth;
to abandpn educational plans; to sustain loss of income; to forgo
the satisfactions of careers; to tax further mental and physical
health in providing childcare; and, in some cases, to bear the
lifelong stigma of unwed motherhood, a badge which may haunt,
if not deter, later legitimate family relationships.



Justice Douglas, apparently reviewing the whole Georgia statute, found

the statute's constitutional justification wanting for the fact that it:

...does not give full sweep to the "psychological as well
as physical well being" of woman patients which saved the
concept "health" from being void for vagueness in United
States v. Vuitch, [402 U.S. 62 (1971)].

and also because, as the lower court found, the Georgia enactment "limits the

number of reasons for which an abortion may be sought."

In discussing what he apparently believed to be the meaning of "health",

Douglas proffered the following:

The vicissitudes of life produce pregnancies which may be
unwanted, or which may impair "health" in the broad Vuitth sense
of the term or which may imperil the life of the mother, or which
in the full setting of the case may create such suffering, dislo-
cations, misery, or tragedy as to make an early abortion the only
civilized step to take. These hardships may be properly embraced
in the "health" factor of the mother as appraised by a person of
insight. Or they may be part of a broader medical judgment based
on what is "appropriate" in a given case, though perhaps not
"necessary" in a strict sense.

Turning to that portion of the Georgia statutes which require accredita-

tion of hospitals in which abortions are to be performed, the concurrence of two

other doctors and the approval of the hospital abortion ,committee, Justice Douglas

felt them to be a "total destruction" of the right of privacy between a physician

and patient

... the superstructure of medical supervision which Georgia
has erected violates the patient's right of privacy inherent
in her choice of her own physician.

Justice White, in his dissent which was discussed earlier in this report,

supra. p. j3, would have upheld the procedural requirements of the Georgia statutes

and reversed the lower court, for the fact that the plaintiff was not suffering

a pregnancy "posing substantial hazards to either life or health."

Justice Rehnquist, relying on his dissent in Wade, discussed earlier, supra,

p._1_1, dissented also from Bolton.
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CONCLUSION

While the majority opinions in both Wade and Bolton are notable for

their relative clarity--in-defining at what points during the human gestation

period the interests of the woman and the State accrue, they nay be more no-

table for the amount o' subsequent litigation they insure. The obvious ques-

tions abound: the permissibility of the scope and nature of state regulation;

with what accuracy must the time of. viability. be defined; the questions of pa-

rental and spousal consent; the nature of the legal accountability, if any, to

which the medical profession may be held.

Beyond these questions, however, certain effects of the decisions are

discernable. Practically all State statutory provisions directly applicable to

the performance of abortions are affected. It remains for an individual review of,

each state's law to determine the exact need f -rev.d gislatiou. In general

however, those state laws similar te Texas,'rovisior 'truck down in toto in

- Wade appear to have suffered a s 'ilar Ytb,, Those lad similar to the Georgia

provisions in Bolton must be amen to remove any prohibitive multiple phy-

sician approval system, as well as restrictions on the number of reasons for

which an abortion may be performed. Abortion-related residency requirements, wher-

ever, now appear of dubious validity. The jurisdictions of Hawaii, Alaska, NewYork

and Washington, which generally permitted unconditional abortions, are tle-less

seriously affected states. However, certain relatively minor statutory or egu-

latory changes may be required.

Thus it remains for subsequent litigation to give precise definition to

the permissible scope of state regulatory action in regards to abortion, as well

as to answer the more subtle and underlying questions raised by the decisidrs of

Wade and Bolton.

* I wn
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