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Perry, Shaun P. An Analysis of Litigation against Kansas Educators and School 

Districts under the Kansas Tort Claims Act. Doctor of Education (Educational 

Leadership), May 2017, 138 pp., references, 133 titles.   

This dissertation examines the significance of the Kansas Tort Claims Act of 

1979 on state of Kansas court decisions in litigation against Kansas school districts and 

their employees.  Through providing a historical perspective of the adoption and 

abolishment of the doctrine of sovereign immunity in the United States, which 

subsequently led to the enactment of the Federal Tort Claims Act, and ultimately led to 

the Kansas Tort Claims Act, the researcher analyzes pertinent case law and scholarly 

commentary pertaining to school negligence litigation.  The goal of the analysis is to 

answer the following research question:  How have Kansas state courts interpreted the 

Kansas Tort Claims Act in litigation against state school districts and their employees?  

Although the KTCA provides citizens with a vehicle for redress against governmental 

entities by virtue of tort claims, the KTCA also provides immunities from liability for 

governmental entities and their employees under exceptions to the KTCA.  Most 

notably, the discretionary function exception and the recreational use exception are two 

exceptions to liability applied in a significant number of tort cases against Kansas school 

districts and employees.  The case law analysis provides explanations for the types of 

actions of negligence that Kansas courts have qualified for school district or school 

employee liability, and, when permitted, negligent actions that qualified for immunity 

under a KTCA exception to liability. 



ii 
 

 
      

 

 

 

 

 

 

 

 

 

 

Copyright 2017 

By 

Shaun P. Perry 

 

 
 
 
 
 
 

 

 

 

 

 

  



iii 
 

ACKNOWLEDGMENTS 

I dedicate my dissertation to my son and daughter, Patrick and Leia. You two are 

my “why”, and I thank God each day for blessing me with the honor of being your father. 

This dissertation could not have come to fruition without the assistance of many. 

My entire family has been phenomenal at encouraging me throughout my life, and I 

thank you. I wish to especially thank my wife, Antoinette, for the support you have given 

throughout this process. I truly appreciate all that you have done. Thank you to my 

mother, Gwendolyn Jackson, for all of your support throughout my entire life. Words will 

never be able to express my gratitude to you. Thank you to my grandmother, Gerletha 

Peppers, for always believing and expecting that I would do great things and for always 

being my biggest cheerleader. Thank you to my father, Robert Jackson, for your 

unyielding support and the confidence you show in me. 

I wish to thank my committee members for being gracious and generous with 

their time, expertise, and guidance. A special thanks to Dr. Bill Camp, my co-committee 

chair for your encouragement and patience throughout this process. Thank you to my 

co-committee chair, Dr. Jefferson George, and my committee members, Dr. John 

Brooks and Dr. Jamie Wilson for allowing me to glean from your talents, skills, and 

perspectives.  

  



iv 
 

TABLE OF CONTENTS 
 

                                  Page 
 
ACKNOWLEDGMENTS .................................................................................................. iii 

Chapter 

1. BACKGROUND OF THE STUDY ......................................................................... 1 

Introduction ................................................................................................ 1 

Statement of the Problem .......................................................................... 2 

Elements of Negligence ............................................................................. 3 

          Duty to Protect ................................................................................. 4 

          Failure to Exercise Reasonable Standard of Care ........................... 5 

          Proximate Cause ............................................................................. 5 

          Proof of Actual Harm ........................................................................ 6 

History of Sovereign Immunity in Kansas .................................................. 6 

Significance of the Study ......................................................................... 12 

Research Question .................................................................................. 13 
 
Definitions of Important Terms ................................................................. 13 
 
Summary of Chapters .............................................................................. 15 
 

 
2. REVIEW OF LITERATURE ................................................................................ 18 

 
Sovereign Immunity ................................................................................. 18 

            Private Bill System ......................................................................... 22 

            Court of Claims .............................................................................. 24 

            The Tucker Act............................................................................... 26 

            Federal Tort Claims Act ................................................................. 27 



v 
 

            The Discretionary Function Exception ........................................... 28 

            The Westfall Act of 1988 ................................................................ 37 

            Paul D. Coverdell Teacher Protection Act of 2001 ......................... 39 

            Kansas Tort Claims Act ................................................................. 42  

  Summary ................................................................................................. 52 
 
    
 3. METHODOLOGY ................................................................................................. 54 

  Research Design ..................................................................................... 54 

  Data Analysis ........................................................................................... 55 

            Issue, Rule, Application, Conclusion (IRAC) Method ..................... 55 

                  Primary and Secondary Sources of the Law .................................. 57 

 4. FINDINGS .......................................................................................................... 59 

            Student Injury Within the Classroom Setting ........................................... 60 
 

                      Student Injury Involving Transportation ................................................... 83 
 

                      Recreational Use Exception and Negligence .......................................... 96 
 

                      Employee Claims Against Districts ........................................................ 110 
 

5. CONCLUSIONS AND IMPLICATIONS ............................................................ 117 
 

Research Design ................................................................................... 117 
 
Conclusion ............................................................................................. 118 
 

Implications for Practitioners ...................................................... 126 
 

  Recommendations for Further Study ..................................................... 127 
 
REFERENCES ............................................................................................................ 129



1 
 

CHAPTER 1 

BACKGROUND OF THE STUDY 

Introduction 

Although litigation became more prevalent in many areas of our society in 

general; teachers, guidance counselors, athletic coaches, support staff including bus 

drivers and cafeteria staff, carried out their job duties under a heightened awareness of 

the possibility of having a lawsuit levied against them. An absence of knowledge and 

understanding of tort liability left educators susceptible to defending themselves against 

negligence claims. In light of this notion, it became imperative for school entities to 

understand the boundaries and limitations of their immunity from liability for negligent 

acts. 

         Historically, the doctrine of sovereign immunity prevented citizens from pursuing 

litigation for liability against governmental agencies and their employees. Although this 

doctrine was adopted from early English law, its adoption in the United States aimed to 

prevent monetary judgments against the government. When Massachusetts became 

the first state in the United States to adopt sovereign immunity, there still remained a 

void in having a viable system for addressing citizens’ claims against the government. 

After the United States enacted several ineffective means for citizens to have their 

claims of negligence heard, the Federal Tort Claims Act (FTCA) was enacted and many 

states subsequently followed this legislation by adopting state tort claims acts to provide 

a vehicle for bringing suit against state governments.  

         This dissertation analyzed litigation against Kansas educators and school  

districts under the Kansas Tort Claims Act (KTCA). The case analysis consisted of  

negligence cases heard and decisions rendered in negligence cases brought against  
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school entities since the enactment of the KTCA in 1979. 

 

Statement of the Problem 

Public school districts and public school educators performed their duties in a 

climate of anxiety that stemmed from the thought of being the subject of litigation and 

possibly suffering the negative consequences of being on the losing end of a lawsuit. 

The current legal atmosphere caused practitioners to proceed with caution when 

carrying out the multitude of duties that entail educating students. As White (2012) 

asserted, the amount of litigation in the field of education continued to rise at an 

accelerated rate. If litigation continued at its current rate, it would be imperative for 

educators to understand possible ramifications for professional behavior that did not 

meet the standard of the law. Zirkel (2008) proclaimed that tort liability in general, and 

negligence litigation, specifically, became a fiber of education law. Although it was 

stated over twenty years ago, Reglin’s (1992) reinforcement of this statement continued 

to ring true as he professed that “the lawsuit is the major weapon in the arsenal of those 

who wish to change American public schools (p. 26).”  Although this sentiment was 

disconcerting to public school educators, while public perception may differ, Zirkel 

(2006) indicated that, in cases concerning tort liability, current courts conclusively ruled 

in favor of school entities. A working knowledge of the state tort claims ensured that 

school professionals understand the characteristics of appropriate, inappropriate, and 

illegal actions, as well as punitive consequences that one might be subjected to for 

violating the act. 

Ensuring the provision of a physically and emotionally safe school environment 

remained an ultimate goal of educational leaders today. For schools to operate at their 
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maximum capacities, all educational stakeholders must understand the liability that 

accompanies this critical responsibility. Although courts have acknowledged that 

schools could not guarantee the safety of all students (Mawdsley, 2010), school 

employees could be legally liable in instances of student injury resulting from intentional 

action against the student or negligence (Brookshire, 2015). While court cases were 

commonly governed by state laws, tort claims must meet four elements to meet the 

standard of negligence: Tort claims alleging negligence against school employees must 

prove that (1) the school failed in its duty to protect the student, (2) the school failed to 

exercise a reasonable standard of care, (3) a proximate cause exists by connecting the 

employee’s breach of duty and the student’s injury, and, (4) an actual injury existed 

(Smale, Gustafson, & Gounko, 2014). If one of these elements was missing in a 

negligence lawsuit, the plaintiff failed to prove their case, and, negligence on the part of 

the educator must be dismissed. Although the odds seem to be stacked in the favor of 

the educational entity, it remained necessary to understand the critical aspects of tort 

liability and how they could affect the operation of school districts and classrooms 

across the country. 

 
Elements of Negligence 

Since the majority of student-related injury lawsuits involved claims of 

negligence, it became incumbent on all educators to be well versed in the 

characteristics of behavior that might be deemed as negligence. Four elements were 

commonly regarded as the components that must exist in successful prosecutions of 

negligence. As previously stated, the four elements that comprised a negligence claim 

were an entity’s failure in its duty to protect, failure to exercise a reasonable standard of 
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care, the existence of proximate cause by connecting the employee’s breach of duty 

and the plaintiff’s injury, and the presence of actual harm or injury. All of these elements 

were linked together and knowledge of these characteristics lessen the probability of 

educators unknowingly exhibiting behavior that represented negligence.  

 

Duty to Protect   

Considered the foundational element of negligence claims (Owen, 2007), 

educators must exhibit the duty and responsibility to anticipate and take precautions to 

protect students from harm. This duty of care existed due to the relationship between 

the student and the school. Although adequate supervision was one of the most 

prevalent means of carrying out the duty to protect students, the duty was also evident 

in school and school district employees’ responsibility for ensuring that the maintenance 

and operation of equipment and facilities to place students in a safe learning 

environment. When acting in the scope of their positions, educators had a duty to carry 

out their job responsibilities in a manner that diminished the possibility of injury to all 

students who are entrusted in their care, and they were bound to students to provide 

supervision and care and maintain a learning environment that was free from 

foreseeable dangers. The doctrine of in loco parentis supported the degree of 

responsibility for the care and well-being of students under the control of a teacher. As 

Russo (2009) contended, liability for student injury might exist if the educator failed to 

anticipate a foreseeable risk of injury and the failure indeed caused an injury to a 

student. 
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Failure to Exercise a Reasonable Standard of Care  

Educators who failed to exercise a standard of reasonable and appropriate care 

breached their duty to protect the well-being of students. According to Russo (2009), 

educators could be held liable, in part, for failure to exercise a standard of reasonable 

and appropriate care through nonfeasance, failing to act or perform their duties, or 

misfeasance, failing to perform their duties in a proper and appropriate manner. As 

Owen (2007) asserted, the standard of reasonable and appropriate care referred to the 

care that a reasonable person would provide under similar circumstances. In the 

educational setting, a breach of duty implied that there existed a previously accepted 

standard of proper behavior that was expected to be executed to avoid placing students 

in positions of undue risks of harm. 

 

Proximate Cause 

In the educational setting, proximate cause became an element in negligence 

lawsuits that required the plaintiff to prove that an educator’s breach of duty and a 

student’s injury were connected. A plaintiff must substantiate a cause and effect 

relationship between an educator’s wrongful behavior and his or her harm (Owen, 

2007). The burden of proof rested on the plaintiff to establish that a student’s injury 

could have been foreseen and prevented had an employee appropriately exercised their 

duty of providing a reasonable standard of care. Once a breach of duty was proven by 

the plaintiff, the plaintiff had less of a burden to prove that the breach caused the injury.  
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Proof of Actual Harm 

The final element in a negligence claim involved actual harm. Harm concerned 

the actual damage, usually a physical injury to a person or property, a plaintiff suffered 

as a result of a defendant’s breach of duty. Perry (2003) argued that a party could only 

make claims of suffering harm if some of his or her relevant interests had been 

adversely affected and these circumstances resulted in a worsening of the plaintiff’s 

current state when compared to their state before the perceived harm occurred. Even in 

the presence of negligence, a harm must exist for a lawsuit to be considered valid.  

 
 

History of Sovereign Immunity in Kansas 

In the past, public schools have argued that they were immune from suits under 

sovereign immunity. Historically, the doctrine of sovereign immunity barred 

governmental liability for tort actions that were brought against governmental entities. 

The justification for the establishment of sovereign immunity revolved around restricting 

monetary judgments against the government, and, subsequently, placing an undue 

burden on taxpayers. While sovereign immunity had its origins in early English law, the 

concept was adopted by the United States in 1812 before going through multiple 

alterations and transitions before ultimately leading to the enactment of the Federal Tort 

Claims Act of 1946 (FTCA). As stated in Maher, Price, and Zirkel’s (2010) survey that 

studied governmental immunity in all 50 United States, almost every state honored 

some level of immunity for governmental entities and employees. While public schools 

might still enjoy some immunity, a majority of states enacted tort claims acts that 

allowed for claims against governmental entities. The legislation of state tort claims acts 
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assisted in managing the financial burden of tort liability and aided in the overwhelming 

nature of processing tort claims and lawsuits filed against governmental entities. In 

hopes of finding a way to meet the needs of the state, Kansas followed other states and 

enacted the Kansas Tort Claims Act of 1979 (KTCA) to provide a vehicle for tort claims 

to be legally heard and ruled on during a court hearing. 

Before the KTCA became a law, Kansas recognized the doctrine of sovereign 

immunity as its means of ensuring that the state and its entities remained immune from 

liability for harms caused by tortious acts committed by its employees unless the state 

consented to being sued (Westerbeke, 2004). Carroll v. Kittle (1969) was known as the 

landmark case pertaining to governmental immunity in Kansas. On November 19, 1964, 

Wayne Carroll severely injured his arm during a drilling operation accident. A team of 

doctors at the University of Kansas Medical Center replanted his severely damaged and 

partially severed arm. Over the next 10 days, while under doctors’ care but in a 

confused state, Mr. Carroll ripped off his bandages and splints causing enough damage 

to his arm to require amputation.  

University of Kansas Medical Center, under the control of the Board of Regents 

of the State of Kansas, was the hospital that offered services to Mr. Carroll through a 

physician who acted as “the agent, servant, and employee of the University of Kansas 

Medical Center” (Kemp, 1971, p. 302). Carroll filed a claim of negligence against his 

treating physician and the Board of Regents of the State of Kansas seeking damages in 

the amount of $150,000. Carroll’s claim alleged that, although his injuries were indeed 

self-inflicted, the injuries and the amputation were a direct result of the defendant’s 

negligence and carelessness. The trial court sustained the defendant’s motion by 
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stating that they showed “that the immunity of the State Board of Regents was 

established” in McCoy v. Board of Regents (1966). The court went on to affirm that such 

immunity also extended to any action concerning an implied contract as alleged in the 

second count of the petition under Miller v. Kansas Turnpike Authority (1964). Although 

the District Court of Wyandotte County sustained the defendant’s motion to dismiss the 

action based on the grounds that, under governmental immunity, the plaintiff had failed 

to sufficiently state a claim of negligence, on appeal, on July 17, 1969, the Kansas 

Supreme Court reversed the dismissal of the plaintiff’s action, and in doing so, signaled 

the abolishment of sovereign immunity for tort liability for state governmental entities 

(Kemp, 1971).  

McCoy v. Board of Regents of the State of Kansas (1966) questioned whether 

the Board of Regents was immune from liability for alleged negligence in its operation of 

the University of Kansas Medical Center. McCoy was initially hospitalized for treatment 

for injuries sustained during an automobile accident in which she suffered damage to 

her spinal cord that resulted in placing her in a complete paraplegic state below her 

hips, thus rendering her with sensory loss to her lower extremities. McCoy alleged that, 

the night before she was scheduled for release from the hospital as a patient of UKMC, 

she suffered “deep and penetrating” burns to her foot as a result of her foot coming into 

contact with and remaining in contact with a hot radiator. McCoy alleged that she 

sustained the injuries as a result of “the carelessness and negligence of the agents and 

employees of the hospital” (McCoy, 1966). As a result of the burns, McCoy remained in 

the same hospital for further treatment, and once again, was placed by the radiator and 

was ultimately found with the same foot in contact with the radiator, causing deep and 



9 
 

severe second and third degree burns to her foot.  

The additional injuries required McCoy to undergo additional hospitalization and 

treatment, including several skin grafts and additional surgeries. In her complaint, 

McCoy sought recovery in the amount of $100,000.00. McCoy contended that the 

doctrine of sovereign immunity as it applied to agencies of the state should be abolished 

in toto because it collides with §18 of the Kansas Bill of Rights that reads as follows:  

Justice without delay. All persons, for injuries suffered in person, reputation or 
property, shall have remedy by due course of law, and justice administered without 
delay. (Kansas Bill of Rights, 1859)  
 

McCoy went on to contend that, if the in toto abolishment was not approved, then she felt 

that UKMC in its operation as a proprietary function rendered the doctrine of sovereign 

immunity inapplicable.  

The defendants contended that the Supreme Court of Kansas had previously 

resolved both of McCoy’s contentions in their decisions in Caywood v. Board of County 

Commissioners (1967) and Parker v. City of Hutchinson (1966). In Caywood v. Board of 

County Commissioners (1967) and Parker v. City of Hutchinson (1966), the Court’s 

decisions were directed to the application of the doctrine of sovereign immunity to the 

functions of subordinate governments at the county and city levels. In McCoy (1966), 

the court ruled that McCoy’s contention that the Board of Regents operation of the 

Medical Center be constituted as a proprietary, rather than governmental function was 

not relevant to the issue that they were charged to consider because the state was the 

“fountainhead” of immunity, so as long as the  particular subordinate branch of the state 

performed governmental and political functions authorized and imposed by the state, 

then the particular subordinate branch received the immunity inherent in state 
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sovereignty (Smith v. Higgins, 1939).  

On appeal, Carroll asked the court to declare that the State of Kansas and its 

agencies be held liable for torts committed by its employees and agents when 

conducting government business or commercial enterprise. Carroll was clear to 

stipulate that he was not asking that governmental immunity be removed for acts carried 

out in the performance of governmental duties but rather the rule of immunity from 

liability that stems from the negligence of governmental employees. The appellees 

concluded that, in its operation of the hospital at University Medical Center, the Board of 

Regents conducted business in a proprietary function and not in a governmental 

function. Additionally, the appellees concluded that a governmentally operated hospital 

should be subject to the same responsibilities and liabilities of a privately owned and 

operated hospital with respect to negligence. The Kansas Supreme Court ultimately 

reversed the dismissal, and, in doing so, abolished the doctrine of sovereign immunity in 

Kansas as it related to proprietary functions conducted by the state or its governmental 

agencies (Carroll v. Kittle, 1969).  

During its immediate session following the Carroll v. Kittle (1969) decision, the 

state legislature quickly reacted and responded by restoring governmental immunity for 

the state and its agencies (Kansas State Tort Claims Act, 46-901, 902). Since the act 

did not include most subsidiaries of the state, including local governments, in an 

appellate court case involving the crash of a chartered aircraft carrying members of the 

1970 Wichita State University football team, members of the faculty, and university 

supporters, the Kansas Supreme Court held the statute unconstitutional and void in 

Brown v. Wichita State University (1975), but upon rehearing the case, the Kansas 
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Supreme Court held that the “statute did not violate the Equal Protection Clauses of the 

federal and state constitutions because it was justified by three state interests; (1) the 

need to protect the state treasury, (2) the need for the government to function 

unhampered by the threat of time and energy – consuming legal actions, and (3) the 

need to protect the government in the high risk activities which it performs” (Brown v. 

Wichita State University, 1975, p. 32). 

In 1979, the Kansas legislature enacted the Kansas Tort Claims Act, Kansas 

Statutes Annotated 75-6101, to address the contention between the judicial and 

legislative branches of the state government concerning the issue of governmental 

immunity (Kansas Legislative Research Department, 2015). As was the case in the 

United States prior to the enactment of the FTCA, prior to the KTCA becoming law, 

Kansas observed the common law doctrine of sovereign immunity and provided 

immunity from liability for harm that resulted from the tortious acts of the state’s 

employees acting in their official capacities (Westerbeke, 2004). Similar to many state 

tort claims acts, the KTCA was designed in the tenor of the FTCA, including the 

inclusion of a discretionary function exception that protected governmental entities and 

their employees from liability.  

A standard example of the discretionary function exception was illuminated in 

Robertson v. City of Topeka (1982) which concerned police officers taking action to 

remove a homeowner from his own property but allowing another intoxicated individual 

to remain on the premises. The intoxicated individual subsequently burned down the 

house of the homeowner who was removed by police officers. The homeowner claimed 

that the City of Topeka and the police officers employed by the City of Topeka were 
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liable for damages, but the court did not agree in saying that, absent guidelines that 

were unique and specific to the multitude of situations police officers might encounter, 

the police officers should be vested with the necessary discretionary authority to act 

without the threat of potentially large tort judgments against their employers (Robertson 

v. City of Topeka, 1982).  

By enacting the Kansas Tort Claims Act (KTCA), the Kansas legislature desired 

to restructure governmental liability by waiving the state’s sovereign immunity and 

establishing that governmental agencies and their employees would be subject to the 

same liability for torts as the private sector (Westerbeke, 2004). As state and local 

governments grew in regards to the scope of the multitude of activities carried out by 

government employees, there was also an increase in the number of claims of injuries 

caused by government employees. Injured citizens felt that it was unfair for the state 

government to be shielded from liability for actions that individual citizens were held 

liable (Westerbeke, 2004). 

 

Significance of the Study 

The intent of this study was to add to the body of knowledge pertaining to the 

concept of sovereign immunity as the judicial doctrine is applied in litigation against 

Kansas public school districts and Kansas public school educators. The current study 

was purposed with providing clear comprehension of the concept of sovereign immunity 

as a statutory concept that provides protections for public school districts and public 

school educators acting in their official capacities. The current study continued the legal 

analysis of state tort claims acts presented in previous studies conducted by Carman 
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(2009), Lacefield (2010), Kriesel-Hall (2013), Herauf (2014), and McDaniel (2014) in 

which they analyzed Texas, Oklahoma, Mississippi, New Mexico, and Georgia, 

respectively. These studies, as well as literature presented on tort claims against public 

school districts and their educators, supported the assertion that these entities were 

afforded considerable protection under state tort claims acts. 

This study analyzed how Kansas courts have interpreted tort claims brought 

against Kansas public school districts and Kansas public school employees since the 

enactment of the Kansas Tort Claims Act of 1979 (KTCA). The current study benefitted 

educators, school districts, education attorneys, and other educational stakeholders as 

each stakeholder group navigated the judicial system in its attempt to ensure that justice 

was rightly served. 

 

Research Question  

The following question guided this research study: 
 

How have Kansas state courts interpreted the Kansas Tort Claims Act in litigation 

against Kansas school districts and their employees? 

                                       

Definitions of Important Terms 

• Administrative discretion - A public official’s or agency’s power to exercise 

judgment in the discharge of its duties (Black’s Law Dictionary, 2010) 

• Discretionary act - A deed involving an exercise of personal judgment and 

conscience (Black’s Law Dictionary, 2010) 

• Discretionary function exception - This exception covered “any claim based 
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upon the exercise or performance or the failure to exercise or perform a 

discretionary function or duty on the part of a governmental entity or 

employee whether or not the discretion was abused and regardless of the 

level of discretion involved” (Kansas Tort Claims Act, 1979) 

• Employee - (A) Any officer, employee, servant or member of a board, 

commission, committee, division, department, branch or council of a 

governmental entity, including elected or appointed officials and persons 

acting on behalf or in service of a governmental entity in any official capacity, 

whether with or without compensation and a charitable health care provider 

(Kansas Tort Claims Act, 1979) 

• Governmental entity - A state or municipality (Kansas Tort Claims Act, 1979) 

• Government tort (1945) - A tort committed by the government through an 

employee, agent, or instrumentality under its control (Black’s Law Dictionary, 

2010) 

• Judicial function - The second exception provided immunity for government 

entities and employees exercising judicial functions. You could not sue a 

judge for wrongly deciding your civil lawsuit (Kansas Tort Claims Act, 1979) 

• Liability - (1) The quality or state of being legally obligated or accountable; 

legal responsibility to another or to society, enforceable by civil remedy or 

criminal punishment, (2) A financial or pecuniary obligation (Black’s Law 

Dictionary, 2010) 

• Ministerial - Of or relating to an act that involved obedience to instructions or 

laws instead of discretion, judgment, or skill (Black’s Law Dictionary, 2010) 
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• Negligence - The failure to exercise the standard of care that a reasonably 

prudent person would have exercised in a similar situation; any conduct that 

falls below the legal standard established to protect others against 

unreasonable risk of harm, except for conduct that is intentionally , wantonly, 

or willfully disregardful of others’ rights (Black’s Law Dictionary, 2010) 

• Proprietary function - A municipality’s conduct that was performed for the 

profit or benefit of the municipality, rather than for the benefit of the general 

public (Black’s Law Dictionary, 2010) 

• Sovereign immunity (1857) – (1) A government’s immunity from being sued in 

its own courts without its consent, (2) A state’s immunity from being sued in 

federal court by the state’s own citizens (Black’s Law Dictionary, 2010) 

• State – The state of Kansas and any department or branch of state 

government, or any agency, authority, institution or other instrumentality 

thereof (Kansas Tort Claims Act, 1979) 

• Tort – A civil wrong, other than breach of contract, for which a remedy might 

be obtained, usually in the form of damages; a breach of a duty that the law 

imposes on persons who stand in a particular relation to another (Black’s Law 

Dictionary, 2010) 

 
Summary of Chapters 

 
Chapter 2 provided a historical overview and summary of the origin of sovereign 

immunity, the adoption of sovereign immunity in the United States, acts and provisions 

that preceded the United States Federal Tort Claims Act (FTCA), and an analysis of the 

Kansas Tort Claims Act (KTCA). The historical context was presented to show the 
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avenues that citizens were given as redress against the government for tort claims. As a 

doctrine, sovereign immunity had its origins in English common law, but Massachusetts 

became the first state to adopt the doctrine in 1812. Prior to the adoption of sovereign 

immunity in the United States, states employed a private bill system in Congress to 

seek recompense for injury that the citizens deemed to have been caused by the 

government. As a result of ending the private bill system, Congress created the Court of 

Claims as the body who was authorized to hear tort claims against the federal 

government. The creation of the Court of Claims ultimately led to the creation of the 

United States FTCA, and many individual states followed the FTCA by creating their 

own state tort claims acts. In 1979, the state of Kansas enacted the Kansas Tort Claims 

Act. 

Chapter 3 provided the framework for the research methodology being 

incorporated in the study. For the purpose of the current study, legal research was 

utilized through incorporation of the Issue, Rule, Application, Conclusion (IRAC) method 

of legal (case law) analysis. This methodology was carried out through analyzing cases 

brought against Kansas public school districts and Kansas public school employees via 

the Kansas Tort Claims Act. Several search engines, including LexisNexis© and 

Westlaw™, were utilized to systematically analyze educational court cases heard and 

ruled upon under the Kansas Tort Claims Act.  

Chapter 4 analyzed educational case law pertinent to the Kansas Tort Claims Act 

against public school districts their employees. The IRAC method of briefing cases was 

employed to perform a comprehensive analysis of pertinent cases.  

Chapter 5 discussed of the key findings from the analysis of case law presented 
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and discussed in Chapter 4. Chapter 5 made recommendations for further study as a 

result of the key findings. 
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CHAPTER 2 

REVIEW OF LITERATURE 

Sovereign Immunity 

In 1812, Massachusetts became the first state to adopt the doctrine of sovereign 

immunity (Krause, 1984). Although the United States Constitution made no mention of 

sovereign immunity, the doctrine of sovereign immunity was adopted from English law 

and introduced in American law.  

The doctrine is derived from the laws and practices of our English ancestors; 
and . . . is beyond question that from the time of Edward the First until now the 
King of England was not suable in the courts of that country. . . And while the 
exemption of the United States and of the several States from being subjected as 
defendants to ordinary actions in the courts has since that time been repeatedly 
asserted here, the principle has never been discussed or the reasons for it given, 
but it has always been treated as an established doctrine. (United States v. Lee,  
1882)    

 
The doctrine of sovereign immunity was synonymous with the genesis of governmental 

tort immunity. The United States fashioned its legal concept of sovereign immunity after 

sovereign immunity that was the common law principle of English common law. As 

Mittal (2015) and Chemerinsky (2001) contended, since the reign of Edward the First in 

his divine authority, English sovereign immunity was grounded in the precept of rex non 

potest peccare or “the king can do no wrong” as the chief representation of the 

government. The English court could claim no jurisdictional governance against the 

crown because the rationale for the doctrine was that an individual could not sue the 

authority who had the sole authority for granting the right to sue.  

Although it had been and continued to be highly scrutinized by pundits, the 

Eleventh Amendment immunized states from suit in federal court by United States or 

foreign citizens (Harvard Law Review, 2015). From its inception in the United States, 
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the doctrine of sovereign immunity was questioned by the United States Supreme Court 

on the premise of the incongruity of transplanting a doctrine of kingly right into the 

jurisprudence of a democracy (Smith, 2016). Accordingly, in Chisholm v. Georgia 

(1793), the Court held that a state was not immune from a suit by a state citizen in a 

case concerned with a state’s war debt to a citizen (Hjort, 1973). In this case, the 

plaintiff, Alexander Chisholm, was the executor of the estate of a South Carolina 

merchant who had sold clothing and other items to the State of Georgia but never 

received the agreed upon payment. The Supreme Court ruled that Georgia was not 

immune from suit under sovereign immunity. This ruling did nothing to abolish the 

doctrine as evident by the adoption of the Eleventh Amendment to the United States 

Constitution in 1798 which dismissed all previous actions from Chisholm and removed 

federal jurisdiction in cases where citizens of one state could attempt to sue another 

state.  

Alexander Hamilton was an early proponent of sovereign immunity in the United 

States. In Federalist No. 81, written in 1788, Hamilton asserted the following stance on 

sovereign immunity in the United States as proposed in the U. S. Constitution:  

It is inherent in the nature of sovereignty not to be amenable to the suit of an 
individual without its consent. This is the general sense, and the general practice 
of mankind; and the exemption, as one of the attributes of sovereignty, is now 
enjoyed by the government of every State in the Union. Unless, therefore, there 
is a surrender of this immunity in the plan of the convention, it will remain with the 
States, and the danger intimated must be merely ideal. The circumstances which 
are necessary to produce an alienation of State sovereignty were discussed in 
considering the article of taxation, and need not be repeated here. A recurrence 
to the principles there established will satisfy us, that there is no color to pretend 
that the State governments would, by the adoption of that plan, be divested of the 
privilege of paying their own debts in their own way, free from every constraint 
but that which flows from the obligations of good faith. (Hamilton, Madison, Jay, 
1787-1788) 
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As Chakeres (2008) noted, Hamilton’s defense of sovereign immunity rested on his 

assumptions that the government was sovereign and not bound by an outside authority, 

that the government could borrow notions of governmental prerogative from other 

nations, i.e., British Sovereign Immunity, and that the United States enjoyed immunity 

from suit as a “privilege” of sovereign immunity.  

Early case law was grounded in Hamilton’s initial assertions on sovereign 

immunity. Russell v. Men of Devon (1788) was the tort claims case referred to and used 

in the first sovereign immunity decision in the United States of America. In Russell v. 

Men of Devon (1788), a tort claim was brought against the citizens of Devon County in 

England related to a person who wished to recover damages for injury caused to his 

wagon as he crossed a county bridge that should have been repaired by the county. 

The British government decided that local municipalities were not responsible for 

damages and tort claims caused by the local municipalities’ negligence. The court’s 

rationale for this decision was based on the fact that Devon was unincorporated and 

had no corporate fund from which to pay damages. This rationale supported the 

creation of sovereign immunity in that it was purposed to protect the treasury of the 

government.  

The British court’s ruling in Russell v. Men of Devon (1788) had a historical 

significance in the adoption of sovereign immunity in America. Ephraim Mower v. the 

Inhabitants of Leicester (1812) was considered the first sovereign immunity case to be 

heard in the United States. Ephraim Mower was the owner of a stagecoach traveling 

through the town of Leicester, Massachusetts. During his travels, one of Mr. Mower’s 

horses was fatally injured due to a bridge being in disrepair. Mower claimed that the 
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town of Leicester was responsible for the injury to his horse due to the city’s neglect in 

its responsibility for maintaining the bridge. The plaintiff further indicated that there 

existed a Leicester public treasury from which his damages could be paid. In Mower, a 

Massachusetts court heard Mower’s suit and ruled in his favor by noting the town was 

negligent in its maintenance of the bridge, but, since the town of Leicester was 

incorporated and had a public treasury for paying for judgments rendered, the 

Massachusetts court held that no recovery could be held against the inhabitants of 

Leicester unless the recovery was authorized by state law (Mower, 1812).  

Based on Mower (1812), this rule of local government immunity became the 

general American rule. Although the Russell (1788) and Mower (1812) decisions 

seemed to rest with the municipalities designations of being incorporated or 

unincorporated, the ultimate result was the same in the fact that both courts deemed 

sovereign immunity as being in the best interest of maintaining a functioning 

government. As Chief Justice Marshall related in Cohens v. Virginia (1821), “the 

universally received opinion is, that no suit can be commenced or prosecuted against 

the United States; that the judiciary act does not authorize such suits” (p. 411). 

Contemporary discourse regarding sovereign immunity had its foundation in chief 

proponent Justice Holmes’ Supreme Court opinion in Kawananakoa v. Polyblank 

(1907). In Kawananakoa v. Polyblank (1907), Justice Holmes asserted, “The state is 

exempt from suit not because of some abstract theory, but on the logical and practical 

idea that there can be no legal right as against the government that makes the law on 

which the right depends” (p. 353). Justice Holmes felt that it was nonsensical to think 

that the United States should be bound by law that it had the power to create, enforce, 
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and dispose of if it did not assent. Opponents to sovereign immunity argued that no one, 

particularly the sovereign, should remain immune from the scope of the law simply on 

the premise of being the persons who constructed the law. Borchard (1924) argued in a 

three-part law review article that there existed no reason that damages resulting in 

injuries sustained by citizens were considered a tort caused by a governmental entity 

should rest solely on the lap of the injured citizen. 

    

Private Bill System 
 

Before the passage of the FTCA, the only vehicle for bringing a suit against the 

federal government was through the successful proposal and passing of a private bill in 

Congress. The first private bill that compensated individuals for damages was enacted 

by Congress on April 13, 1792. The bill compensated a Delaware school for damages 

incurred by United States soldiers who occupied the school (Holtzoff, 1942). The private 

bill system never gained the favor of elected officials as an effective and efficient 

method of determining tort claims against the federal government. Shortly after his 

election to the House of Representatives, in an excerpt taken from his personal diary on 

February 23, 1832, John Quincy Adams professed the following sentiment on private 

legislation: 

There is a great defect in our institutions by the want of a Court of Exchequer or 
Chamber of Accounts. Deciding claims is judicial business, and legislative 
assemblies ought to have nothing to do with it. One-half of the time Congress is 
consumed by it, and there is no common rule of justice for any two of the cases 
decided. A deliberative assembly is the worst of all tribunals for the 
administration of justice. (Figley, 2010) 

 
Adams was not the only respected authority to express concerns with the private bill 

system. Many elected officials felt that there was a need to form a separate court for the 
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adjudication of private bills. In 1850, President Millard Fillmore pushed Congress to 

create a private bills court in hopes of relieving a Congress that had become 

overworked in making decisions on private bills. Figley (2011) wrote, Fillmore argued 

that without allocating the time to sufficiently examine the integrity of the merits of every 

claim, Congress was subsequently denying justice to either the claimant or the 

government. Additionally, members of Congress lamented the problems of the 

perception of Congress pertaining to overseeing the private bill system. Judge William 

A. Richardson gave an in-depth critique of the dilemma that hearing and ruling on 

federal tort claims bills caused Congress: 

Committees could not constitute themselves courts for the trial of facts. They had 
not the time to devote to that kind of investigation, to the interruption or exclusion 
of their duties to the country on the great national questions which were always 
pending in Congress. They could not effectively examine the claimants’ 
witnesses to any great extent before themselves, and they were not sufficiently 
familiar with the matters in controversy to be able to procure witnesses for the 
Government. Claimants, in fact, presented only ex parte cases, supported by 
affidavits and the influence of such friends as they could induce to appear before 
the committees in open session, or to see the members in private. No counsel 
appeared to watch and defend the interests of the Government. Committees 
were, therefore, perplexed beyond measure with this class of business, and most 
frequently found it more convenient and safer not to act at all upon those claims 
which called for much investigation, especially when the amounts involved 
seemed large. Moreover, when bills for relief in meritorious cases were reported, 
few of them were acted upon by either house or, if passed by one, were not 
brought to a vote in the other house, and so fell at the final adjournment, and if 
ever revived had to be begun again before a new Congress and a new 
committee, and so on year after year and Congress after Congress. (Richardson, 
1882, ¶ 5) 

 
To address the workload issues associated with the private bill system, Congress 

narrowed the scope of substance that private bills could address. Through the creation 

of administrative bodies that were tasked with hearing and mitigating complaints that 

Congress previously heard through private laws, complaints could better receive the 
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proper attention and detail needed to appropriately respond to problems.  

 

Court of Claims 

Prior to 1855, citizens who wished to file a claim for damages against the United 

States government had to do so by petitioning Congress through a private bill system. 

On February 24, 1855, Congress created the Court of Claims, which would later 

become recognized as the United States Court of Claims, to hear contract claims 

against the government. Although the Court of Claims’ purpose was to settle claims 

centered on “laws of Congress and regulations of an Executive Department, or upon 

any contract, express or implied” (Act of Feb. 24, 1855, 10 Stat. 612), Congress still had 

the responsibility of approving and disapproving the Court’s decisions. The fact that 

Congress was the ultimate decision-maker meant that the Court of Claims could not 

issue legally-binding judgments. In fact, the Court of Claims rulings were ultimately 

submitted to Congress as bills for consideration (Armstrong & Cockrill, 1942). 

Since bills passed by the Court of Claims could not go into effect until Congress 

approved them, the goal of being a more effective, efficient, and equitable means of 

hearing private claims was not accomplished. In fact, in 1885, Judge Richardson noted 

that Congress was actually repeating the same work carried out by the Court of Claims 

and, thus, forcing the claimants to argue their cases twice while neither Congress nor 

the claimants achieved the relief that was the goal of the Court of Claims (Figley, 2011). 

These concerns combined with a substantial amount of claims that resulted from the 

outbreak of the Civil War led to Congress eventually granting the Court of Claims the 

power to enter final judgments.  
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Since there was no distinct reference of tort claims in Congress’s granting of 

power to the Court of Claims, jurisdictional concerns prevailed. The Court of Claims 

jurisdiction encompassed claims based upon any congressional laws or regulations of 

any executive department. As Figley (2011) contended, while the Court of Claims and 

the United States Supreme Court initially provided no jurisdiction for the court, due to an 

excess number of private litigation of tort claims, both courts eradicated the discretion to 

address torts against the government in the Court of Claims.  

Public perception of the private bill system was not favorable, with citizens 

perceiving that the system was unfair and replete with favoritism toward the government 

(Jayson & Longstreth, 2014)  This public sentiment was supported by the practice of 

private bill” being managed by lobbyists who would pass the bills through Congress, 

regardless of the bills consistency with justice, Jayson and Longstreth (2014) asserted 

that with Congress being in such a rush to decide judgment, there was never adequate 

time and opportunity to suitably consider the proposed bills.  

In Gibbons v. United States (1868), the court summed that the legal rights of 

private litigants who attempt to recover compensation for a perceived wrong by the 

government did not trump concerns pertaining to the United States government’s need 

to operate effectively and efficiently. It is estimated that, during the 1880s, between 

1,000 and 2,000 claim bills per session were brought before the House Committee on 

Claims, thus rendering the system ineffective (Weaver, 1958), and this was exemplified 

in this statement by Illinois Representative William Springer, in 1886, as he expressed 

his frustrations with the private bill system: 

During the last session of Congress there were referred to the Committee on 
Claims for their consideration more than a thousand bills; and under the new 
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rules, basing our estimate on the number already referred, there will be perhaps 
twelve hundred or fifteen hundred referred to that committee during this 
Congress. It is absolutely impossible for any committee of the House, with so 
large an amount of business imposed upon it, to do justice to the claimants and 
to the government. (49 Congressional Record, 1886, n. p.) 
 
 
 

The Tucker Act 

In direct response to public pressure pertaining to Congress’s current private bill 

system, Congress felt that it must find an alternative that better met its purpose of 

adjudicating tort claims against the government. In 1887, Congress proposed 

amendments to the Court of Claims through its adoption of the Tucker Act (Sisk, 2013). 

As Duke (2004) maintained, the report that detailed the passage of the bill affirmed that 

the jurisdiction of the Court of Claims did not include cases in equity, admiralty, and 

tortious acts of the government through its agents which a court is better fitted to 

adjudicate than Congress. The Tucker Act provided an extension of the Court of Claims 

jurisdiction and provided the Court the sole responsibility of settling the entire mass of 

claims against the government, thus removing this responsibility away from Congress 

(Sisk, 2013; Duke, 2004). 

Although the Tucker Act, as originally written and submitted, was passed by the 

House of Representatives on March 3, 1887 (50 Congressional Record, 1887a), the 

Senate Committee on Claims subsequently adjusted the bill amid dissention from the 

House pertaining to the changes. The Senate ultimately passed the bill with the 

adjusted recommendations to remove the Court of Claims’ jurisdiction on government 

torts (50 Congressional Record, 1887b). In offering an annotation to the Senate’s 

approval of the modified act, Congressman Tucker stated the following: 
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The Senate doubted whether there should be full power given in case of tort 
against the United States and so they decided that action of tort against the 
United States should not be within the provision of the bill. The conferees on the 
part of the House, after full discussion, agreed. (50 Cong. Rec., 1887c, n. p.)  

 
Although these jurisdictional changes eased some apprehension as it pertained to the 

role and jurisdiction of the Court of Claims, citizens and leaders alike continued to 

pursue a system of justly addressing claims of negligence against the federal 

government.  

 

Federal Tort Claims Act 

Despite the angst caused by the creation and eradication of the private bill 

system, Congress continued to spend many years trying to establish a fair and just 

means for adjudicating torts. One attempt at creating an impartial system was evident in 

the authorization of the Small Tort Claims Act of 1922. In an effort to make small claims 

an executive level action and larger claims a judicial level action, the Small Tort Claims 

Act gave the heads of executive department’s power to settle property claims that did 

not exceed $1,000 (Borchard, 1933). Borchard (1933) stated that claims resulting in 

property damages caused by the negligence of federal employees were included under 

provisions of the Small Tort Claims Act. Because of the legislative constraints posed by 

the Small Tort Claims Act, Congress continued to see the need for creating a system 

that would address claims that, due to not meeting the standard for submission under 

the Small Tort Claims Act, would be sent back to Congress to be considered in the form 

of a private bill.  

Enacted in 1946, the United States Federal Tort Claims Act (FTCA) waived the 

federal government's sovereign immunity in tort and made it possible, under certain 
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circumstances, to bring a civil suit against the federal employees operating within the 

scope of their federal employment. Prior to the enactment of the FTCA, as Bruno (2012) 

concluded, the law explicitly stated that the government was not liable for the 

nonfeasance, misfeasance, or negligence of its officers. Additionally, in 1988, Congress 

amended the FTCA to uphold that if an official was acting within the scope of his or her 

office or employment, then he or she had absolute immunity from tort liability as remedy 

to the federal government under the FTCA (Harvard Law Review, 1998). 

Two important provisions embedded within the FTCA concern discretionary 

actions and governmental actions by governmental employees. In determining whether 

immunity applied under the FTCA, a court must determine if harm was caused while a 

governmental entity was acting in a proprietary or governmental role. If harm occurred 

to a party while a governmental entity was perpetuating a government function, then the 

government is covered by immunity (Bruno, 2012). As Olsen (1996) contended, if harm 

occurred to a party while a governmental entity was acting in a proprietary or money-

making role, then the governmental entity might be liable for the act. The question that 

remains highly debated and contested concerned how courts determined whether a 

governmental entity’s actions were proprietary or governmental.  

 

The Discretionary Function Exception 

The Federal Tort Claims Act could only be considered as a limited waiver of 

sovereign immunity because the act contained thirteen specific exceptions to the Act. 

The FTCA contained exceptions as jurisdictional bars to recovery by would-be 

claimants by all federal district courts to dismiss a claimant’s actions against the federal 
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government based on the lack of subject matter jurisdiction (Hyer, 2007). Although 

Congress provided 13 exceptions to the rule of governmental immunity, as Hyer (2007) 

declared, the most controversial, litigated and broadly interpreted of the exceptions was 

the discretionary function exception.  

The discretionary function exception protected the federal government and its 

employees from tort liability for “the exercise or performance or the failure to exercise or 

perform a discretionary function or duty on the part of a federal agency or an employee 

of the Government” (Federal Tort Claims Act, 1946). As Weaver and Longoria (2002) 

asserted, the United States Supreme Court held that the discretionary function 

exception to the FTCA provided immunity only to governmental employees whose 

governmental actions were reflective of judgment and were based on public policy 

considerations. The discretionary function exception had been scrutinized and criticized 

for the extent to which the exception safeguarded the federal government from liability. 

When the discretionary function exception applied to the conduct of the government or 

the government’s employee, then the government or the government’s employee was 

not liable for its conduct, but, if the discretionary function exception did not apply, then 

the government’s liability remained, and the government and/or the government’s 

employee was subject to litigation under the FTCA (Hyer, 2007).  

According to the legislative explanation of the discretionary function exception, 

the discretionary function exception was dual-purposed with the goals of protecting the 

government from suit when the government was engaging in authorized activities and 

precluding individuals from challenging the legal validity or constitutionality of 

government activities, legislative or regulatory, through claims of tort (Matthews, 1957). 
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Zillman (1995) remarked that although the FTCA “has not opened the United States to 

any claim of responsibility, both lawyers and plaintiffs should know they are playing in a 

game where the rules favor the house” (p. 372).  

Dalehite v. United States (1953) became the United States first consideration 

and seminal test case of the discretionary function exception. The term “discretionary 

function” was composed to protect the federal government “against tort liability for errors 

in administration” (Dalehite v. United States, 1953). In Dalehite v. United States (1953), 

the United States government was sued for $200 million in damages by 8,500 plaintiffs 

for negligence under the FTCA because the government was the overseer for the 

manufacture and shipment of fertilizer-grade ammonium nitrate transported by two 

ships that collided, caught fire, and caused considerable injuries. Although Dalehite 

claimed that the government was negligent in its drafting and adopting of the plan to 

export the fertilizer, manufacturing the fertilizer, and loading the ships, the Supreme 

Court held that the discretionary function exception barred all of Dalehite’s claims since 

the fertilizer-grade ammonium nitrate was produced and distributed in accordance with 

government specifications and made at the planning rather than the operational level; 

the Court’s application of the discretionary function exception applied to “any planning-

level action with which there is room for policy judgment and any operational level 

action taken pursuant to a planning-level directive” (Hyer, 2007, p. 1098). Since the 

government had successfully manufactured, distributed, and transported the fertilizer-

grade ammonium for over three years without incident, placing the burden on the 

government to design a safer means would have created a matter of discretion. 

Although Dalehite v. United States (1953) provided a contrast between planning 
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level and operational level distinctions, the distinctions were not indisputable as 

contended in Indian Towing Co., Inc. v. United States (1955). In Indian Towing Co., Inc. 

v. United States (1955), as Weaver (1958) restated, the Supreme Court refused to hold 

the government immune for negligence deriving from an operational level activity when 

a tugboat owner claimed that his tugboat was damaged due to the United States Coast 

Guard’s failure to maintain the light in a light house. In differentiating between planning 

level and operational level decisions, through the utilization of language specific to the 

Dalehite decision, the court held that governmental activities at the operational level 

could be subject to suit (Weaver, 1958). From the point of the Indian Towing Co., Inc. v. 

United States decision, the test applied by the courts for determining if suits met the 

standard for dismissal as a result of the discretionary function exception were based on 

the Dalehite and Indian Towing Co., Inc. v. United States decisions.  

By applying the Dalehite and Indian Towing Co., Inc. test, the courts generally 

labeled government decision-making involving broader issues of social or political policy 

as planning decisions, and, subsequently, deemed them discretionary and protected for 

purposes of the discretionary function exception (Dobbs, 2001). In Indian Towing Co., 

Inc. v. United States (1955) the Coast Guard’s decision to operate the lighthouse to 

provide guidance and protection to ships entering a harbor was considered a planning 

level decision, the decision was protected under Dalehite v. United States (1953), but 

the government’s decision to allow a lighthouse light to become defective after the 

planning level decision was considered an operational level decision pursuant to 

Dalehite (1953) and was not protected under the discretionary function exception 

(Dobbs, 2001). 
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In United States v. Varig Airlines (1984), the United States Supreme Court 

revisited and considered the types of actions that could be properly characterized as 

discretionary functions. After nearly 30 years of applying the Dalehite and Indian Towing 

Co., Inc. test for application of the discretionary function exception, in United States v. 

Varig (1984), the court shifted away from the focus of analyzing the actions of 

governmental employees based on the planning level and operational level decision-

making (Sisk, 2016). 

United States v. Varig Airlines (1984) examined negligence claims against the 

Federal Aviation Administration (FAA) for negligently inspecting and granting 

“airworthiness certificates” to two airplanes that were not manufactured according to 

FAA regulations. One-hundred twenty-four people were killed or injured after a fire 

erupted in an airplane restroom where it called for waste receptacles to be made from 

fire-resistant materials. The plane in question had a towel disposal area that did not 

contain the fire. The negligence concerns centered on the “spot check” procedure 

implemented by the FAA to grant airworthiness for airplanes. The “spot check” 

procedure directed FAA inspectors to use discretion in carrying out their duties as 

inspectors of airworthiness.  

In United States v. Varig Airlines (1984), the court identified two factors under 

consideration for discretionary function exception cases. First, the court ruled that by 

enacting the discretionary function exception, Congress intended to provide immunity 

for the types of conduct exhibited rather than the status of the person whose conduct is 

in question (Sisk, 2016; United States v. Varig Airlines, 1984)  Second, the court 

established that through enacting the discretionary function exception, Congress 
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intended to “prevent judicial ‘second-guessing’ of legislative and administrative 

decisions grounded in social, economic, and political [factors] through the medium of an 

action in tort” (United States v. Varig Airlines, 1984, p. 814). With these two factors, the 

court invalidated Dalehite’s interpretation of the discretionary function exception and 

held that the discretionary function exception shielded the government from liability.  

In United States v. Varig Airlines (1984), the court held that the discretionary 

function exception applied to the FAA’s decision to implement the “spot check” system 

and the application of the “spot check” system. By making the distinction that the 

discretionary function exception applied on both points, the court moved away from the 

focus of the planning level and operational level distinctions, which focused on the 

status of the employee who took action, and moved toward the nature of the conduct, 

which focused on the actions that took place. As Sisk (2016) pointed out, the court held 

that the nature of the conduct is the determining factor related to the applicability of the 

discretionary function exception. The court also went on to hold that, since the FAA 

employees carried out the “spot check” as a result of an agency directive, their actions 

were also protected by the discretionary function exception. 

Although United States v. Varig Airlines (1984) marked a shift away from the 

Dalehite test for applying the discretionary function exception, in 1988, the court’s 

decision further eroded the previously applied Dalehite standard (Stilo, 1989). The 

plaintiffs in Berkovitz v. United States (1988) sued the government because a two- 

month-old infant, whose parents had given him a dose of the oral polio vaccine, 

Orimune, became paralyzed after the Communicable Disease Center (CDC) 

determined he had contracted polio from the vaccine. The basis of the plaintiffs’ claims 
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surrounded the fact that the Division of Biological Sciences under the National Institutes 

of Health had approved a license for the production of Orimune, and the Bureau of 

Biologics of the Food and Drug Administration had approved a release of a particular lot 

of Orimune (Stilo, 1989). In Berkovitz v. United States (1988), the United States 

Supreme Court pronounced a more explicit rule pertaining to the scope of the 

discretionary function exception.  

In Berkovitz v. United States (1988), the court outlined a two-pronged framework 

for addressing the scope of the discretionary function exception (Hyer, 2007). The court 

noted that “a court must first consider whether the action is a matter of choice” on the 

part of the employee (Berkovitz v. United States, 1988). As Hyer (2007) referenced the 

Court’s ruling in his discussion of the discretionary function exception as it was 

considered in Berkovitz v. United States (1988), if the action is an employee’s matter of 

choice, the “exception would not apply when a federal statute, regulation, or policy 

specifically prescribes a course of action for an employee” (p. 536). If the court found 

that there was no mandatory, prescribed course of action for an employee, the second 

prong of the discretionary function exception framework required the court to “determine 

whether [the employee’s] judgment is of the kind that the discretionary function 

exception was designed to shield from liability” (Berkovitz v. United States, 1988, p. 

536).  

In its analysis in Berkovitz v. United States (1988), the court, while taking into 

consideration the licensing processes and procedures that the government must follow 

before approving manufacturers to produce a particular drug, determined that the 

agencies involved did not have discretion to deviate from these processes and 
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procedures. If the aforementioned batch of Orimune was negligently released because 

an agency did not follow its well-established procedures, then the discretionary function 

exception would not apply. Conversely, if the aforementioned batch of Orimune was 

negligently released for another reason, the discretionary function exception would ban 

the suit if “the agency officials making that determination permissibly exercised policy 

choice” (Berkovitz v. United States, 1988, p. 545). The court ruled that the discretionary 

function exception “protects only governmental actions and decisions based on 

considerations of public policy and can only be applied when government policies 

provide room for implementing officials to exercise independent policy judgment” 

(Berkovitz v. United States, 1988, p. 537). 

In the Supreme Court’s current test case and final decision for the discretionary 

function exception, United States v. Gaubert (1991), Hyer (2007) maintained that the 

court created a strong presumption that the discretionary function exception shall be 

applied when a governmental official has discretion to act and the official’s action was 

susceptible to policy analysis. By providing this exception, Congress predetermined that 

the government would not be subject to tort liability based on certain types of actions 

carried out by the government and its officials. United States v. Gaubert (1991) solidified 

the Supreme Court’s two-step test for determining the applicability of the discretionary 

function exception, as established in Berkovitz (Hyer, 2007).  

Thomas A. Gaubert was the chairman and largest stakeholder of the 

Independent Americans Savings Association (IASA), a Texas chartered federally 

insured savings and loan. At the time of this case, the Home Owners’ Loan Act gave 

authorization for rules and regulations pertaining to federal savings and loans to the 
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Federal Home Loan Bank Board (FHLBB). In 1984, in a move made to expedite the 

merging of IASA with a weaker performing bank, the Federal Home Loan Bank-Dallas 

(FHLB-D), the FHLBB and the FHLB-D requested that Gaubert remove himself from his 

management position with IASA and post $25,000,000 as a security interest to 

guarantee that IASA’s net worth would meet regulatory minimums. Gaubert agreed to 

these stipulations. In 1986, federal regulators threatened to close IASA unless the 

current management and board of directors were replaced. The management and board 

members agreed to stepping down and being replaced by members recommended by 

FHLB-D.  

FHLB-D began to be heavily involved in the daily operations of IASA. Although 

IASA had been financially sound under Gaubert’s management, in 1987, the new 

directors announced that IASA had a substantial negative net worth. After his initial 

administrative tort claim was denied, Gaubert filed a claim under the FTCA in the United 

States District Court for the northern district of Texas seeking redress related to his 

allegations of negligence by FHLBB and FHLB-D. In his claim, Gaubert sought 

$100,000,000 in damages for the loss of value of his shares and the property forfeited 

as his personal guarantee. The court granted the Government’s motion to dismiss the 

claim because the regulators’ actions fell within the discretionary function exception. In 

citing Indian Towing Co., Inc. v. United States (1955), the Court of Appeals reversed in 

part by contending that the regulator’s actions in their supervisory role in IASA’s daily 

affairs represented “operational actions” that were covered under the exception as 

“policy decisions” (United States v. Gaubert, 1991). For Gaubert’s complaint to 

withstand the Government’s motion to dismiss FTCA claim, the allegations must have 
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contained support and proof that the governmental officials’ actions were not grounded 

in policy regulations.  

Critics felt that the discretionary function exception was too broad and was, 

therefore, in direct conflict with the intended purpose of the FTCA (Hackman, 1997). 

Evidence of the breadth was seen in the courts’ reluctance to specify the discretionary 

actions that were not covered when it stated that “it is unnecessary to define, apart from 

this case, precisely where discretion ends” (Dalehite v. United States, 1953, p. 35).  

 

The Westfall Act of 1988 

Intended to overturn the Supreme Court’s decision in Westfall v. Erwin (1988), 

which heightened the potential liability of legislative, judicial, and executive branch 

employees, The Federal Employees Liability Reform and Tort Compensation Act 

(1988), better known as The Westfall Act, was signed into law as an amendment to the 

FTCA in 1988. As stated in the law, its purpose was “to protect federal employees from 

personal liability for common law torts committed within the scope of their employment, 

while providing persons injured by the common law torts of federal employees with an 

appropriate remedy against the United States” (Federal Employees Liability Reform and 

Tort Compensation Act, 1988). Specifically, as Lee (1996) maintained, the law was 

written with the intent to overturn the Westfall v. Erwin (1988) decision and restored and 

extended liability protections to executive, legislative, and judicial workers, while 

simultaneously reinstituting procedures that allowed persons who were harmed by 

government workers and officials to bring suit against the government rather than the 

individual government workers or officials.  
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In Westfall v. Erwin (1988), William Erwin, a civilian warehouseman at an Army 

depot in Alabama, suffered soda ash burns in his eyes and throat while in the midst of 

carrying out his job duties. Erwin sued his superior, Rodney Westfall, and other workers 

for negligence in the handling and storage of this toxic substance. The case was 

originally filed in state court, but the case was moved to the U. S. District Court, which 

held that Westfall and others had absolute immunity because their actions were within 

the scope of their official duties (Westfall v. Erwin, 1988). On appeal, the Eleventh 

Circuit Court of Appeals reversed the decision, and then the U. S. Supreme Court 

unanimously endorsed the circuit court’s position because absolute immunity could only 

be granted when an employee was acting within the scope of his official duties and 

exercising discretion (Vazquez & Vladeck, 2013; Lee, 1996). Although the court in the 

Westfall case did not define “discretion,” they did relate discretion to “choice-making 

activities besides policy-making” and held that discretion indeed involved “independent 

judgment” and was more than a “modicum of choice” (Westfall v. Erwin, 1988). Lee 

(1996) went on to assert that federal officials who act within the scope of their job and 

exercise some level of unspecified discretion qualify to receive absolute immunity from 

state tort action, but lower level employees who did not make policy and were expected 

to follow set guidelines were exposed to the possibility of lawsuit.  

Under The Westfall Act’s provisions, the United States must be substituted as the 

defendant in any tort suit brought against a government employee acting within the 

scope of his employment at the time of the incident in question, but, as the Harvard Law 

Review (2012) explained, the substitution was not applicable if the defendant’s alleged 

conduct violated the Constitution or a federal statute in which a civil claim against the 
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government employee had been filed. The attorney general had the authority to certify 

employees as being “within the scope” of their duties, and if the individual was 

determined to have acted outside of his duties, the case was remanded back to the 

state court of origination (Lee, 1996).  

 

Paul D. Coverdell Teacher Protection Act of 2001 

Enacted by the United States Congress as a part of the No Child Left Behind Act 

in 2001 (Elementary and Secondary Education Act), the Paul D. Coverdell Teacher 

Protection Act (Coverdell Act) provided general liability immunity for teachers who took 

“reasonable actions to maintain order, discipline, and an appropriate educational 

environment” (Paul D. Coverdell Teacher Protection Act. 2001, p. 1). The Coverdell Act, 

which applied to public and private schools, used a broad definition of “teacher” that 

encompassed teachers, instructors, principals, administrators, educational employees 

who worked in a school, and individual school board members (Paul D. Coverdell 

Teacher Protection Act, 2001).  

Just as the FTCA and KTCA before it, the Coverdell Act included immunities and 

exceptions to limitations on liability. Included in the exceptions that immunity from 

liability would not apply were any actions and misconduct that were representative of 

the following stipulations: 

A. Constituted a crime of violence or act of international terrorism for which the 

defendant has been convicted in any court; 

B. Involved a sexual offense, as defined by applicable state law, for which the 

defendant has been convicted in any court; 
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C. Involved misconduct for which the defendant has been found to have violated 

a federal or state civil rights law; or 

D. Where the defendant was under the influence (as determined pursuant to 

applicable state law) of intoxicating alcohol or any drug at the time of the 

misconduct. (Paul D. Coverdell Teacher Protection Act. 2001) 

Additionally, there was a limitation on punitive damages that might be sought and 

awarded based on the actions of teacher. No punitive damages might be brought 

against a teacher acting within the scope of the teacher’s employment or responsibilities 

unless the claimant established by clear and convincing evidence that the harm was 

proximately caused by an act or omission of the teacher that constituted willful or 

criminal misconduct or a conscious, flagrant indifference to the rights or safety of the 

individual harmed (Paul D. Coverdell Teacher Protection Act, 2001). 

Of 30 reported state or federal court cases mentioning The Coverdell Act, two 

Kansas cases have applied the act to decisions. In Sanchez Sanchez v. Unified School 

District (2014), parents sued the school district, a middle school principal, two students, 

and the two students’ parents by alleging a breach of duty by the school district as it 

pertained to the district’s duty to provide a safe learning environment for the student. 

The parents did not feel the district and principal reasonably and promptly responded to 

the notice that students were routinely bullying their son.  

 In trial court, the court held the principal and school district immune under The 

Coverdell Act by deeming that they acted within the scope of their employment and 

responsibilities. The parents appealed this decision to the Kansas Court of Appeals, and 

upon hearing the parents’ claims of negligent supervision against the school district and 



41 
 

the principal, the Court found the principal immune under The Coverdell Act. 

Conversely, the court reversed the initial finding that the school district was also 

immune and held that teacher immunity did not extend to the school district as an entity 

because the Act explicitly stated that the term “teacher” included “an individual member 

of a school board” and not the school board as a body (Sanchez Sanchez v. Unified 

School District, 2014). This decision was still pending in the Kansas court system in 

May 2017. 

 As previously stated, The Coverdell Act also extended immunity to private school 

teachers. In Nkemakolam v. St. John's Military School (2012), parents of a former 

student at the private boarding school for minors in Kansas claimed damages for 

personal injuries suffered as a result of alleged physical and mental abuse by former 

students. The parents claimed that some of the instances of the alleged physical and 

mental abuse occurred in the presence of and under the direction of school employees. 

Specifically, the parent’s claims alleged negligent supervision, intentional failure to 

supervise, infliction of emotional distress, breach of fiduciary duty, and civil conspiracy 

of assault and battery (Nkemakolam v. St. John's Military School, 2012).  

After the school generally and specifically denied the allegations of abuse, the 

student attempted to add a claim against the president of the school alleging that the 

president intentionally failed to supervise and control the conduct of students at the 

school and for breaching his duty to stand in the place of the parent (Nkemakolam v. St. 

John's Military School, 2012). The president responded to the student’s allegations and 

claims by declaring that a suit against him would be unproductive because he was 

immune and protected from liability under The Coverdell Act. The plaintiffs countered by 
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emphasizing that The Coverdell Act did not apply to “harm caused by willful or criminal 

misconduct, gross negligence, reckless misconduct, or a conscious, flagrant 

indifference to the rights or safety of the individual harmed” (Nkemakolam v. St. John's 

Military School, 2012).  

Upon reviewing the amended complaint to ascertain if the president’s alleged 

conduct was intentional or culpable to the necessary degree, the federal district court 

focused on the plaintiff’s allegations that the president “was aware of the dangerous 

propensities” of some of the school’s students and that the president “affirmatively 

represented to the student’s mother that he would protect him and he would not be 

harmed” (Kansas Bar Association, 2015, p. 2). Ultimately, the court found that the 

allegations did not contain a satisfactory amount of factual evidence to support a claim 

for willful, criminal, grossly negligent, reckless or flagrant conduct on the part of the 

president of the school and ruled that the president was indeed entitled to immunity 

under the Coverdell Act (Nkemakolam v. St. John's Military School, 2012). 

 

Kansas Tort Claims Act 

In his work, The Immunity Provisions in the Kansas Tort Claims Act: The First 

Twenty-Five Years, Westerbeke (2004) outlined the first 25 years of the Kansas Tort 

Claims Act (KTCA). Westerbeke’s study was the seminal work on state and local 

government liability immunity provisions since the state abolished sovereign immunity. 

Westerbeke’s work was the foundational text employed in analyzing the history and 

current standing of the KTCA. 
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By enacting the Kansas Tort Claims Act (KTCA, 1979), the Kansas legislature 

desired to restructure governmental liability by waiving the state’s sovereign immunity 

and establishing that governmental agencies and their employees would be subject to 

the same liability for torts as the private sector (Kansas Legislative Research 

Department, 2015). As was the case in the United States prior to the enactment of the 

FTCA, prior to the KTCA becoming law, Kansas observed the common law doctrine of 

sovereign immunity and provided immunity from liability for harm that resulted from the 

tortious acts of the state’s employees acting in their official capacities (Kansas 

Legislative Research Department, 2015). As state and local governments grew in 

regards to the scope of the multitude of activities carried out by government employees, 

there was also an increase in the number of claims of injuries caused by government 

employees. Injured citizens felt that it was unfair for the state government to be shielded 

from liability for actions that the individual citizens were held liable (Westerbeke, 2004). 

In direct response to the citizens’ allegations of the unfairness sanctioned by 

sovereign immunity for Kansas governmental officials, the state developed exceptions 

to governmental immunity. Initial drafts of the KTCA maintained immunity for a limited 

number of governmental functions, but before the courts adopted the final legislation, 

the Kansas League of Municipalities were successful in convincing state legislators to 

add subsequent immunities (Westerbeke, 2004). Currently, there are 25 specific 

immunities to government liability in Kansas, but the all-encompassing provision at the 

conclusion of the statute stated that “The enumeration of exceptions to liability in this 

section shall not be construed to be exclusive nor as legislative intent to waive immunity 

from liability in the performance or failure to perform any other act or function of a 
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discretionary nature” (KTCA, 1979, ¶ 4). The court’s first order of business was to clarify 

the distinction between governmental and proprietary functions through continuing to 

provide immunity for harms caused by employees acting on governmental functions but 

imposing liability for harms caused by employees carrying out proprietary functions 

(Westerbeke, 2004). Westerbeke (2004) went on to make distinctions between 

governmental functions and proprietary functions by characterizing governmental 

functions as those deemed as mandatory or involving duties owed to the public at large, 

in addition to legislative, judicial, and executive activities, and by contrast, characterizing 

proprietary functions as those often handled by the private sector and were presumed 

as permissive and beneficial to a certain class of citizens and not the public at large. 

Westerbeke (2004) concluded that, while the courts interpretations of the immunities 

were consistent with the KTCA’s purpose of holding governmental entities liable for the 

tortious acts of its employees, the all-encompassing discretionary function exception 

continued to be the most broadly interpreted immunity. 

The KTCA limited the financial responsibility of governmental entities by placing 

a cap on economic and noneconomic damages. The KTCA capped all damages at 

$500,000 per occurrence without regard to the number of people injured or the 

seriousness of the injuries incurred unless the governmental entity had purchased 

insurance in excess of the $500,000 cap (KTCA, 1979). For governmental entities who 

have purchased in excess of $500,000 of insurance, the KTCA provided an exception to 

the $500,000 cap on damages.  

Westerbeke (2004) explained that along with applying liability for harms resulting 

from government created or maintained nuisances and for highway and street defects, 
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the Kansas courts constructed two exceptions to immunity tied to carrying out 

governmental functions. In an attempt to protect the public treasury, when a waiver of 

immunity involved the consent to tort liabilities that were covered by insurance that the 

government had purchased to cover a loss, the state government always maintained 

the right to waive its sovereign immunity and subject itself to liability. The KTCA did 

enforce some limitations on the depth and breadth of liability encumbered by the state 

through establishing that the state was not liable for punitive damages, for a 

governmental employee’s fraud or malice, or for prejudgment interest (K.S.A. 75-6101, 

1979). 

Additionally, the state’s liability for compensatory damages might not exceed 

$500,000 per occurrence or the amount of the governmental entity’s insurance 

coverage, if greater than $500,000 (K.S.A. 75-6101, 1979). In addition to providing for 

exceptions to the immunity for governmental functions and waiving immunity to protect 

the public treasury, the state legislature provided a private bill system similar to the 

private bill system instituted by the United States before the passage of the FTCA to 

grant compensation to injured citizens (Westerbeke, 2004).  

As Westerbeke and Aziere (2011) conveyed, by including broad definitions of a 

governmental entity to include the state and all its agencies and subdivisions, as well as 

broadly defining what constitutes an employee, in contrast to the KTCA’s initial intent of 

making liability the rule and immunity the exception, currently, the KTCA appeared to 

make immunity the rule and liability the exception. Patterned after the discretionary 

function immunity found in the FTCA, case law had led to two different interpretations of 

discretionary function immunity in the KTCA. One interpretation followed the United 
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States Supreme Court interpretation that discretionary referred to policy-oriented 

decisions. The other interpretation stipulated that a discretionary function might 

encompass any decision by a public official or officer that was not governed by a clear 

standard found in either a statutory enactment or judicial decision (Westerbeke & 

Aziere, 2011). The presence of two interpretations resulted in the need for clarification 

when applying the immunity to a specific case pertaining to tort liability.  

The classic Kansas case, as it pertained to the interpretation tied to policy 

oriented decisions, was Jackson v. Kansas City (1984). In Jackson v. Kansas City 

(1984), the Supreme Court of Kansas heard an appeal in which the defendant, the city 

of Kansas City, Kansas, brought an appeal of a verdict entered in a liability jury trial and 

the judgment entered in a bench damage trial concerning a case involving a 1979 

collision between two city of Kansas City-owned fire trucks in route to the same fire. 

Four of the lawsuits included in this case were brought by firemen employed by the 

Kansas City, Kansas Fire Department who sustained injuries as either drivers or 

passengers during the accident. The case included lawsuits brought by fireman against 

the city, other firemen, and other employees of the fire department. Additionally, there 

were two lawsuits brought by persons who were not employees of Kansas City but 

sustained personal injury or property damage in the accident.  

In the liability jury trial, the jury assessed fault against the two drivers of the city 

fire vehicles at 35% each, the acting captain in charge of the driver of one of the fire 

vehicles at 10%, and the city of Kansas City at 20%, and the bench damage trial court 

subsequently ruled that the $500,000 limit of liability prescribed in Kansas Statutes 

Annotated 1979 Supplement 75-6105 of the KTCA was equally applicable to 
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governmental entities and their employees. The court apportioned damages in the 

amounts of $87,500 to one of the drivers, $1,500 to the other driver, $119,750 to the 

acting captain, $203,750 to a passenger fireman, and $79,750 to one of the parties who 

were not employees of the city, and $7,500 to the other party. In its appeal, the city 

claimed that the trial court erred in its ruling of denial of immunity under the KTCA and 

in refusing to apply a 1981 amendment to the KTCA retrospectively and grant immunity. 

In their cross-claims, the claimants contended that the trial court erred in their limitation 

of damage claims at $500,000.  

The City contended that in 1981, Senate Bill No. 235 amended the KTCA by 

emphasizing the following language:  

(f) any claim by an employee of a governmental entity arising from the tortious 
conduct of another employee of the same governmental entity, if such claim is (1) 
compensible pursuant to the Kansas workmen's compensation act or (2) not 
compensible pursuant to the Kansas workmen's compensation act because the 
injured employee was a firemen's relief association member who was exempt 
from such act pursuant to K.S.A. 44-505d at the time the claim arose. (Emphasis 
supplied) L. 1981, ch. 357, § 1 
 

The city felt that the court erred in not applying this amendment in the decision and, 

ultimately, barring the firemen’s claims against the city. The court ruled that they did not 

err and called upon their decision in Hendrix v. Topeka (1982) in its refusal to apply the 

KTCA to an action which occurred before the effective date of the act and declared that 

the court has consistently held that a statute did not operate retrospectively, but only 

prospectively, unless the intention of the legislature was clearly expressed by the 

statute that its provisions were to be applied retrospectively (Jackson v. Kansas City, 

1984).  

The plaintiffs also alleged negligence against Kansas City because they felt the 



48 
 

collision was caused by city employees who had not complied with regulations and 

ordinances enacted as it pertained to the operation of fire trucks. There were never 

claims made alleging that the city was negligent in “adopting or failing to adopt any 

statute, regulation, ordinance, or resolution,” and the court did not believe that an 

employee’s compliance or noncompliance with employing his employee’s rules, 

statutes, regulations, ordinances, or resolutions relative to the operation of an 

emergency vehicle was within the legislative function exception in KTCA (Jackson v. 

Kansas City, 1984). As to the KTCA granting immunity for "legislative functions, 

including, but not limited to, the adoption or failure to adopt any statute, regulation, 

ordinance or resolution” (K.S.A. 75-6101, 1979), although the claimants alleged that the 

city was negligent in ensuring that employees complied with regulations and ordinances 

related to the operation of fire trucks, the court stated that “Nowhere is there any 

allegation the city was negligent in adopting or failing to adopt any statute, regulation, 

ordinance or resolution as it pertained to the employees’ operation of fire trucks” 

(Jackson v. Kansas City, 1984). Additionally, the court did not believe an employee's 

compliance or noncompliance with his employing department's rules and regulations 

relative to the operation of an emergency vehicle is within the legislative function 

exception (K.S.A. 1983 Supp. 75-6104[a]) of the Kansas Tort Claims Act, and called 

upon their ruling in Cook v. City of Topeka (1982) when it ruled that the legislative 

function was not a blanket exception of employee acts simply because the 

governmental entity could exercise legislative powers. The court concluded that the 

district court did not err in not granting immunity to the city or its employees. 



49 
 

Dougan v. Rossville Drainage District (1988) was the Kansas case that became 

a standard for the interpretation of discretionary function encompassing any decision 

made by a public official or officer that was not governed by a clear standard found in a 

statutory enactment or judicial decision (Westerbeke & Aziere, 2011). In Dougan v. 

Rossville Drainage District (1988), the plaintiffs, L. Frank Dougan and his farm tenants, 

the Mohlers, brought civil action against Rossville Drainage District to recover for 

damages to cropland and loss of crops caused by flooding. The plaintiffs’ claims relied 

on their belief that the flooding that caused the damages was the result of acts of the 

defendant, which caused a diversion of natural waters through the construction of dikes 

and embankments and the widening of a drainage ditch. The Rossville Drainage District 

filed a motion in district court to dismiss the claim based on their immunity from liability 

under the KTCA. The district court denied the motion to dismiss, but in doing so found 

that the issue of immunity was controlling and certified the question for an interlocutory 

appeal (Dougan v. Rossville Drainage District, 1988). The case was appealed and sent 

to the State of Kansas Supreme Court to rule on whether the discretionary function 

exception in the KTCA provided immunity to the drainage district for damages caused 

by the flooding of the plaintiffs' property. 

The Kansas Supreme Court maintained that if Rossville Drainage District, a 

governmental entity, was a private person, the district would be liable for damages to 

the lower landowner. The district court held this notion in an earlier judgment, and this 

was also supported by a Kansas rule of law stating that an upper landowner cannot 

gather and divert water from its natural course of flowage and cause it to exceed the 

carrying capacity of the natural watercourse in which the surface water was deposited 
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and causes serious and significant damage to a lower landowner (Dougan v. Rossville 

Drainage District, 1998). In order for a governmental entity to claim immunity through a 

discretionary exception in the KTCA, there could not exist a clearly defined mandatory 

duty. In calling on a federal case, Barton v. United States (1979), the Kansas Supreme 

court cited the Supreme Court as stating:  

Concisely stated, the rule is that if a government official in performing his 
statutory duties must act without reliance upon a fixed or readily ascertainable 
standard, the decision he makes is discretionary and within the exception of the 
Tort Claims Act. Conversely, if there is a standard by which his action is 
measured, it is not within the exception. The statute provides that if the act of the 
official is discretionary it is not actionable even though the discretion is abused. 
(Barton, 1979, p. 965) 

 
In so holding, the court confirmed that Rossville Drainage District could not claim a 

discretionary function exception when the entity’s questioned action was a violation of 

legal duty. 

The Kansas Supreme Court ultimately held that a drainage district could not 

legally claim a discretionary function exception to alter the natural flow of a watercourse 

if the new flow of the watercourse caused damage to an adjacent landowner outside of 

the drainage district. The Court went on to conclude that the trial court properly held that 

the Rossville Drainage District should not have been provided immunity from liability 

under the discretionary function exception provided in the KTCA because the act did 

provide immunity for a governmental entity to avoid liability by violating a legal duty 

(Dougan v. Rossville Drainage District, 1988).  

In Hopkins v. State (1985), the Hopkins family brought civil action against the 

State of Kansas by alleging negligence by law enforcement during their apprehension of 

an intruder who occupied the plaintiffs’ mobile home. After the intruder refused to follow 
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law enforcement’s request to leave the property, gunfire was exchanged between the 

intruder and law enforcement, causing major damage to the plaintiffs’ home. Previously, 

in Saline County District Court, the trial court found that the defendants were immune 

from liability by the KTCA under exceptions: (c) the exception for enforcement of the 

law, (d) the discretionary function exception, and/or (m) the except for the plan or design 

for the construction of or an improvement to public property of the KTCA (Hopkins v. 

State, 1985). The plaintiffs did not feel that the KTCA provided immunity to the law 

enforcement officers because the defendants’ additional tortious act of outrageously 

and recklessly demolishing their home was outside of their statutory authority (Hopkins 

v. State, 1985). Referring to Moran v. State of Kansas (1999), this court ultimately ruled 

that:  

The trial court improperly granted summary judgment for the defendants on the 
questions whether any of the KTCA exceptions applied or whether ’the officers' 
conduct was more than negligent, i.e., malicious or wanton, and therefore outside 
the protection from liability. (Moran v. State of Kansas, 1999, p. 752) 

 
and, subsequently, declared that: 
 

The exceptions to liability of a governmental entity or employee set out in 75-
6104 are not without limitations. Only negligent or wrongful acts or omissions of 
employees are excepted from liability by 75-6104, while acts or omissions 
involving more than the lack of ordinary care and diligence are not. (Moran v. 
State of Kansas, 1999, p. 752) 

 
Although the discretionary function immunity exception was already known as 

being broadly interpreted, in 1987, Kansas enacted what was referred to as the 

independent duty amendment. The independent duty amendment provided immunity 

from liability when the harm results from the following: 

Adoption or enforcement of, or failure to adopt or enforce, any written personnel 
policy which protects persons’ health or safety unless a duty of care, independent 
of such policy, is owed to the specific individual injured, except that the finder of 
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fact may consider the failure to comply with any written personnel policy in 
determining the question of negligence. (K.S.A. 75-6104 (d)) 

 
The amendment allowed for government entities and their employees to be held liable 

for violations of internal policy guidelines if they also violated the independent duty 

afforded the plaintiff, but it also allowed for an act to be identified as discretionary even 

though the public officer or official had clear guidance on the matter at hand and was 

not permitted any meaningful discretion (Westerbeke & Aziere, 2011). The ambiguity 

was evident because, although the KTCA was modeled after the FTCA, the Supreme 

Court had consistently held that discretion was only applicable when there were no 

clearly defined mandatory duty or guidelines arising from statutes, case law, or agency 

directives, which was in contrast to immunity from liability granted under the 

independent duty amendment (Westerbeke & Aziere, 2011). The court went on to note 

that if the discretionary function could never apply to a case involving a breach of duty 

imposed by statutes, case law, or agency directives, then there would be no need for 

the discretionary function at all. So, in fact, as Westerbeke and Aziere (2011) 

contended, in some cases, the discretionary function must be interpreted to provide 

immunity to governmental entities when they would otherwise be held liable for 

negligence.  

 

Summary 

 This review of literature served to provide an overview of the historical 

perspective of the doctrine of sovereign immunity and its evolution in the United States. 

After the adoption of the doctrine in the United States, citizens sought a means of 

addressing tort claims against the government and its employees. Through the creation 
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and enactment of a private bill system, the Court of Claims, The Tucker Act, The 

Federal Tort Claims Act, and subsequent state tort claims acts, citizens were provided 

vehicles for redress against the governmental entity that they felt had harmed them. An 

explanation of the discretionary function exception was included to provide the reader 

with a key component in tort claims against governmental entities.  

This review also served as a means to provide the reader with a general 

understanding of tort liability through defining the essential characteristics that must be 

proved in claims of negligence against school districts and educators: failure in its duty 

to protect the student, failure to exercise a reasonable standard of care, failure to prove 

proximate cause by connecting the employee’s breach of duty and the student’s injury, 

and failure to prove that there was an actual injury.  

An overview of the enactment of and landmark cases heard under the Kansas 

Tort Claims Act were discussed and analyzed. Specific immunities, patterned after the 

discretionary function exception found in the FTCA, found in the KTCA were discussed 

as they related to tort claims against the state. Successive analysis of the KTCA and 

cases heard under the act served to provide guidance on how Kansas state courts have 

interpreted the Kansas Tort Claims Act in litigation against state school districts and 

employees. 
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CHAPTER 3 

METHODOLOGY 

The current study utilized legal research methodology to answer the following 

research question: 

How have Kansas state courts interpreted the Kansas Tort Claims Act in litigation 

against Kansas school districts and their employees? 

As Sughrue and Driscoll (2012) asserted, legal research was an enigma for 

education researchers because legal research methodology was not amongst the 

courses offered to undergraduate and graduate students in their education research 

and design pathways. Sughrue and Driscoll (2012) emphasized the importance of legal 

research in the following roles:  

(a) Explaining government authority and responsibility for education  
 

(b) Exposing potential legal vulnerabilities that result from misguided or outdated 
          educational policies and practices  

 
(c) Critically analyzing the unintended consequences of education law and policy 

that may deny educational equity to students or that may infringe on the civil 
rights of teachers or of students and their families 

 
(d) Providing political and/or historical context to the law affecting education; and 

 
(e) Informing policy-makers and practitioners of the trends in judicial reasoning 

and in applied legal principles that determine the legality and reasonableness 
of law, policy, and practice 

 

 
Research Design 

The data for the current study were collected from primary and secondary 

sources of law. Primary sources included state and federal statutory provisions, as well 

as case law pertaining to tort liability of public school educators and public school 
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districts in Kansas. Secondary sources, including law review articles and legal 

encyclopedias, were utilized to provide expert analysis and commentary as it pertained 

to the Kansas Tort Claims Act and cases heard by the state under this act.  

 

Data Analysis 

Through briefing cases relevant to the Kansas Tort Claims Act, the rules of law 

found in each case were identified and analyzed in regards to how Kansas courts 

applied the rules of law to the facts of each particular case. Gersten (2007) maintained 

that simplicity and straightforwardness in wording and structure should be the aim to 

which an effective brief writer strives. By virtue of cogently preparing an outline of the 

major points of each pertinent case, the analysis maintained its structure and focus, as 

maintaining one’s focus was an important element in presenting an effective brief (Wolf, 

2011). Briefing each case allowed me to understand the role the courts played in 

defining, interpreting, and applying case law and hone in on the principles of law that 

the case sets forth. Westlaw’s KeyCite®, KeyCiting, and LexisNexis’s Shepard’s 

Citations®, Shepardizing, were legal research tools utilized to determine the history of 

pertinent cases and to determine if cases were still considered good law.  

 
 
Issue, Rule Application, Conclusion (IRAC) Method 

As Rowe (2015) contended, the key to successful legal research was realizing 

and understanding the concept is a process. Rowe (2015) provided detail that one’s 

legal analysis must be grounded in judicial opinions, statutes, constitutions, and 

administrative law. Although there was no single accepted standard or process for 
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briefing cases, the legal research conducted in the current study consisted of case 

analysis using the IRAC Method, a method that Albright and Putman (2013) considered 

to be the most common approach to legal analysis. It was essential to develop a 

method of organizing one’s legal analysis so a reader could logically follow the analysis 

from the issue at hand through the conclusion. The IRAC method of briefing cases 

focused on carrying out legal analysis through a four-step process that included the 

following steps: 

1. Issue - The identification of the issue or issues raised by the facts of the 

client’s case; 

2. Rule - The identification of the law that governed the issue;  

3. Analysis/Application - A determination of how the rule of law applied to the 

issue; and  

4. Conclusion - A summary of the results of the legal analysis (Albright & 

Putman, 2013).  

The issue of the case detailed the problem that the court was faced with in 

attempting to render a judgment. Simply, the issue was what has brought the parties to 

court. The issue of a case revolved around the question of law or legal principle that the 

court sought to answer. The rule of the case encompassed the relevant law, 

regulations, or precedents the court used to determine the outcome of the case. 

The analysis or application of the case detailed how the court applied the rules of 

relevant law to the facts of the case before the court. During the analysis segment of the 

case brief, the evidence was presented and the presenter outlined how the evidence 

was used to draw a conclusion, which was the outcome determined by the court based 
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on the issue, the rule, and the application and/or analysis of information concerning the 

case.  

 

Primary and Secondary Sources of Law 

In conducting legal research and legal analysis, it was important to have an 

understanding of the distinction between primary and secondary sources of law. 

Primary sources of law utilized for this research were case law and legislation, including 

statutes and regulations. Primary sources of law were the products of courts and official 

governmental bodies with the authority to make law. These governmental bodies could 

be from the local, state, or federal level.  

Secondary sources of law utilized for this research were background resources 

including, but not limited to legal journals, legal encyclopedias, and case law digests 

and summaries. Secondary sources of law provided explanation, interpretation, 

analysis, and commentary on case law and were useful helping the researcher find and 

cite pertinent primary resources. Since secondary sources of law might be persuasive, 

they were usually not cited in case briefs because courts and governmental bodies were 

not required to adhere to the analysis.  

This legal analysis focused on tort liability for public school employees and public 

school districts in Kansas, with an emphasis on a historical perspective of United States 

sovereign immunity and governmental immunity under the United States Federal Tort 

Claims Act and the evolution of individual state tort claims acts and laws for states 

throughout the United States. In an effort to locate cases pertinent to school-related tort 

liability in Kansas, through conducting this research, I employed multiple searches 
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through traditional library and electronic databases including LexisNexis, Westlaw, 

Cornell Legal Information Institute, Findlaw®, and HeinOnline™. Each case was 

assessed to determine if it has been affirmed, reversed, overruled, or modified by later 

court decisions.  
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CHAPTER 4 

FINDINGS  

School related student injuries and harm occurred in various physical spaces 

considered school district property, including classrooms, gymnasiums, cafeterias, 

transportation vehicles, and schoolyards; these injuries occurred before, during, and 

after school hours in supervised and unsupervised activities. Newnham (2000) 

contended that the most likely reason educators faced tort claims was negligence that 

causes student injury. Due to the special relationship that existed between school 

districts, their students, and their students’ families, educators owed students the duty to 

provide adequate supervision and instruction while maintaining a safe and secure 

educational environment that minimizes the possibilities of harm. As mentioned earlier, 

for a negligence claim to be deemed a success, the plaintiff must prove that each of four 

elements exist in the circumstances pertaining to the claim: 1) duty to protect, 2) failure 

to exercise a reasonable standard of care, 3) proximate cause, and 4) proof of actual 

harm (Russo, 2009; Owen, 2007). When a plaintiff proved that a school district had 

been negligent in carrying out its duties owed to its students, the school district might 

suffer severe consequences. In most cases, the redress that plaintiffs sought in tort 

claims was monetary compensation. Under the Kansas Tort Claims Act, liability for tort 

claims was limited to $500,000 for any number of claims arising from one occurrence or 

to the extent of the school district’s insurance, whichever was greater (Kansas Statutes 

Annotated 75-6101).  
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Student Injury Within the Classroom Setting 

Paulsen v. Unified School District No. 368 (1986) involved a student, James 

Paulsen, who, while working on a class project at Paola High School, injured himself 

with a classroom table saw. Approximately 20 minutes before the student used the table 

saw, his teacher, Leroy Detwiler, removed the safety guard so he could replace the 

blade on the saw. Mr. Detwiler failed to replace the safety guard on the saw, and when 

the student used the saw to cut some boards for his project, he critically lacerated his 

hand on the blade. Immediately following the accident, the teacher provided care to the 

student, and the student was taken to the hospital where surgery was performed on his 

hand.  

         Paulsen filed a personal injury claim against Unified School District No. 368, and 

Mr. Detwiler claimed that Detwiler improperly trained him on the safety required for 

using the table saw, failed to maintain the saw in safe working condition, and failed to 

adequately supervise the classroom setting (Paulsen v. Unified School District No. 368, 

1986). Paulsen’s claims against Unified School District No. 368 were focused on its 

failure to adequately supervise its employee, Detwiler, and its failure to maintain a 

reasonably safe learning environment for students. Upon receiving notice of the 

student’s claims, Unified School District and Detwiler requested a directed verdict, and 

the district judge granted the request. While claiming that the trial judge committed 

numerous errors during the trial, Paulsen appealed and Detwiler and Unified School 

District cross-appealed. 

         In district court, it was determined that Detwiler was dutifully obligated to provide 

Paulsen with adequate supervision and that Unified School District was obligated to 
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oversee and supervise Detwiler in its duty to provide a reasonably safe environment for 

students in the district. The district court held that both defendants had not breached 

their duties owed and granted the directed verdict. Paulsen dissented and argued that 

the defendants had breached their duties. 

In addition to passing a safety test on the use of the table saw, Paulsen also had 

taken a beginning level woodworking class in the previous year and received proper 

instruction on the safe and proper use of power tools during a four to six-week period 

focused on safety. During his second year of the woodworking class, Paulsen also 

received instruction on safely using the table saw and passed a safety test prior to using 

the tool.  Evidence showed that Detwiler failed in his supervision of the students while 

they used the table saw, in his enforcement of the safety rule regarding use of the saw 

without the safety guard, and in his implementation of rules or policies for using the saw 

without the safety guard.  Detwiler testified that, although he had previously taught 

students how to install and remove the safety guard, he knew students used the table 

saw without the safety guard and believed the table saw to be more safe when used 

without the safety guard (Paulsen v. Unified School District No. 368, 1986). Based on 

the testimony provided, the district court ruled that Detwiler and Unified School District 

had not breached their duties and, in doing so, granted the defendant’s motion for a 

directed verdict. 

 Paulsen went on to appeal the decision based on his perception of errors 

committed by the trial judge in district court. On appeal, the appellate court reviewed the 

district court’s decision. Since one of the justices was disqualified to participate in 

rendering the decision and the remaining six justices were evenly divided in their 
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conclusions, the Kansas Constitution Article 3, Section 2 provided that the concurrence 

of four justices was necessary for a decision (Paulsen v. Unified School District No. 368, 

1986). With the even split between the remaining justices, the judgment of the district 

court stood affirmed.  

 In a case that had distinct similarities to Paulsen v. Unified School District No. 

368 (1986), in Greider v. Shawnee Mission Unified School District (1989), a student, 

Alexander Greider, was injured while using a table saw in an industrial arts class taught 

by Mark Isenberg. Greider was identified as a behaviorally-disturbed student and 

received special education services under the Education for All Handicapped Children 

Act of 1975, which required an individualized education plan (IEP) be developed by the 

school and parents. One of Greider’s special education teachers recommended that he 

be placed in Isenberg’s woodworking class.  

 Greider’s suit contended that Isenberg’s and Shawnee Mission Unified School 

District’s negligence resulted in him severely injuring his hand with the table saw. 

Greider claimed that the defendant’s negligence was evident in their failure to take 

reasonable steps to protect his safety by placing him in the class without regard to his 

behavioral disturbance, their failure to properly notify Isenberg of his enrollment in the 

class and of his particular problems and needs, Isenberg’s failure to properly instruct 

him on safety procedures while taking into consideration his behavioral disturbance, 

their failure to provide proper guards and warnings on the table saw, and their failure to 

properly supervise his activities in the woodworking class (Greider v. Shawnee Mission 

Unified School District, 1989). In response to Greider’s contentions, the defendants 

made a motion for summary judgment contending that all actions outlined in Greider’s 
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complaint were discretionary and therefore entitled to immunity under the Kansas Tort 

Claims Act. 

 The KTCA is applicable to school districts and their employees, and the 

discretionary function exception outlined in the KTCA provided the following 

explanation: 

A governmental entity or an employee acting within the scope of the employee's 
employment shall not be liable for damages resulting from ... (e) any claim based 
upon the exercise or performance or the failure to exercise or perform a 
discretionary function or duty on the part of a governmental entity or employee, 
whether or not the discretion is abused and regardless of the level of discretion 
involved. (KTCA, 1979, p. 5)  
 

Although state governmental entities were usually deemed immune when performing 

governmental, non-proprietary, duties, there was no workable definition of 

“discretionary” in the KTCA.  Historically, courts struggled in determining if the actions 

carried out by governmental entities were indeed discretionary.  In the current case, the 

court sought to define discretionary through examining prior tort claims cases where 

courts ruled on the discretionary function exception.  In its application of the 

discretionary function exception in Dougan v. Rossville Drainage District (1988), the 

supreme court stated that “liability is the rule and immunity is the exception” (Dougan v. 

Rossville Drainage District, 1988, p. 318).  By stating this concept, the court ruled that 

governmental entities should be held liable in the general sense and should only be 

granted immunity when the immunity was explicitly granted as an exception to the 

general rule of liability (Wohlford, 2003).  The court went on to cite Dougan v. Rossville 

Drainage District (1988) by stating that cases relied upon the presence or absence of a 

legal duty when deciding the applicability of the discretionary function exception 

(Greider v. Shawnee Mission Unified School District, 1989). The court referenced 
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Paulsen v. Unified School District No. 368 (1986) and Sly v. Board of Education (1973) 

as two Kansas cases where the courts assumed that a duty to properly supervise and 

provide a safe environment and exercise due care for students existed. In both cases, 

the courts found no evidence that a breach of duty existed.  

 In Greider v. Shawnee Mission Unified School District (1989), the school board 

was only entitled to immunity if its actions were not governed by a “readily ascertainable 

standard” or if no legal duty to act in a certain manner existed (Greider v. Shawnee 

Mission Unified School District, 1998, p. 298).  Since the court found that the 

defendants were under a legal duty to supervise the plaintiff in the woodworking class 

and to take reasonable steps to protect his safety, the court ruled that the discretionary 

function exception did not apply in this case. The court ruled that defendants’ duties 

were not considered discretionary matters, and, subsequently, denied the defendant’s 

motion for summary judgment.  

 As the physical spaces in which student injuries took place were not isolated in 

general content areas, in Jackson ex rel. Essien v. Unified School District No. 259 

(2000), Larry Jackson appealed a summary judgment entered against him in favor of U. 

S. D. 259 related to damages he sought pertaining to injuries that occurred in a required 

physical education classroom. The district court found U. S. D. No. 259 immune from 

liability under provisions in the KTCA, but Jackson contended that the court erred in 

granting summary judgment in favor of U. S. D. No. 259 because “(1) there were 

unresolved issues of fact before the court, and (2) the defendant had a “duty” to the 

school children which prevents it from raising immunity as a defense” (Jackson v. 

Unified School District No. 259, 2000, p. 321).  
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During the physical education class that Jackson was required to participate, a 

student asked the instructor if the students could use a springboard to launch 

themselves into the air so they could touch the basketball rim or dunk the basketball. 

When Jackson attempted this act, he lost control, fell to the floor, and caused compact 

fractures to his right forearm. Jackson, through his mother Virgie Essien, filed suit 

against the school district alleging that the employee’s negligent act caused the injuries. 

The school district moved for summary judgment by invoking the recreational use 

exception in the KTCA which provided qualified immunity to governmental entities and 

employees for negligent acts, such as this, if no proof of gross and wanton negligence 

existed. The district court granted the district’s motion for summary judgement, and 

Jackson subsequently appealed the district court’s decision, which the Kansas Court of 

Appeals affirmed in Jackson v. Unified School District No. 259 (1999). Jackson then 

requested and was granted a review of the judgment by the Kansas Supreme Court 

(Jackson ex rel. Essien v. Unified School District No. 259, 2000). 

In reviewing a motion for summary judgment, the court’s standard was to show 

that there was no genuine issue to any material fact and that the party making the 

motion was entitled to judgment under Kansas law. As a court confirmed earlier in 

Lanning v. Anderson (1996), governmental liability was the rule and immunity was the 

exception, and to avoid immunity, a governmental entity must prove that it fell within one 

of the enumerated exceptions to liability provided within the KTCA. As it pertained to the 

recreational use exception called upon in this case, the KTCA provided immunity for 

“any claim for injuries resulting from the use of public property intended or permitted to 

be used as a park, playground, or open area for recreational purposes, unless the 
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governmental entity or employee is guilty of gross and wanton negligence” (KTCA, 

1979, p. 5).  Jackson did not allege that the school district was guilty of gross and 

wanton negligence, but he did argue that the school gymnasium did not constitute 

public property because of its limited access and the school district’s ability to restrict its 

use by the public (Jackson ex rel. Essien v. Unified School District No. 259, 2000). The 

court determined that limited public access did not deem the property as private, and, 

although the school district restricted the property from public use at certain times, the 

facility remained public property.  

To the plaintiff’s assertion that KTCA legislation pertaining to the recreational use 

exception’s reference to “open area” meant that it was limited to outdoor areas, the 

court called upon cases where Kansas appellate courts previously held that 

governmental entities were provided immunity from liability from injuries occurring on 

football practice fields, running tracks, and playgrounds. After its review of these cases, 

including Nichols v. Unified School District No. 400 (1990), Lanning By and Through 

Lanning v. Anderson (1996), and Boaldin v. University of Kansas (1987), the court held 

that it would not be logical to hold that the KTCA provided immunity from injuries in 

these cases but not in the present case because it occurred on a basketball court that 

happened to be indoors. In this review and subsequent holding, the Kansas Supreme 

Court ruled that the U. S. D. No. 259 school gymnasium qualified as an open area. 

The next question the court was tasked with answering was whether the gym 

was used for recreational purposes. The plaintiffs contended that the gymnasium was 

not intended or permitted to be used for recreational purposes. The Kansas Supreme 

Court completed a historical review of the recreational use exception and could find no 
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cases that specified locations that would fall under the exception, and the Kansas State 

Supreme court noted that in Ozuk v. River Grove Board of Education (1996) the state of 

Illinois Appellate Court found that a school gymnasium fell under the recreational use 

exception if it was “encouraged, intended , or permitted to be used for recess, 

extracurricular events, or other recreational, noncompulsory activities”  (Ozuk v. River 

Grove Board of Education, 1996, p. 691). The Kansas State Supreme Court adopted 

the holding of the Illinois Appellate Court and remanded the case to the district court to 

determine the permitted use of the gymnasium and to determine whether it met the 

standard for the district to be provided immunity under the recreational use exception 

provided in the KTCA (Jackson ex rel. Essien v. Unified School District No. 259, 2000).  

In 2001, Jackson ex rel. Essien v. Unified School District No. 259 appealed the 

appellate court’s decision in Jackson ex rel Essien v. Unified School District No. 259 

(2000). On remand, the school district filed a motion for summary judgment, and 

Jackson filed a motion of partial summary judgment. Jackson argued that, in his first 

appeal, the KTCA’s recreational use exception, as it was interpreted violated his equal 

protection and due process rights. Due to Jackson’s appeal, the Attorney General 

intervened to argue the constitutionality of the recreational use exception. The trial court 

granted U. S. D. No. 259’s motion for summary judgment and denied Jackson’s motion 

for partial summary judgment, so Jackson appealed the court’s decision.  

The appellate court called upon Section I of the Fourteenth Amendment to the 

United States Constitution in stating that the amendment provided the following: 

No State shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shall any State deprive any 
person of life, liberty, or property, without due process of law; nor deny to any 
person within its jurisdiction the equal protection of the laws. (U. S. Const., 
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amend. XIV, § 1).  
 

A clear violation of the constitution must exist before a statute could be determined as 

unconstitutional, so all parties in this case agreed with employing a rational basis 

standard, a standard in which a law shall withstand a constitutional standard based on a 

reasonable relationship to a valid legislative objective.  Under the rational basis 

standard, the KTCA’s exception to liability would withstand a constitutional challenge 

even though similarly situated classes of individuals could be treated differently because 

it was in the best interest of the valid state legislative objective.  Analysis was tied to 

finding a relationship between the legislation and a State of Kansas interest. The KTCA 

legislation, and, specifically the recreational use exception, was tied to that state’s 

interest of being granted governmental immunity to build recreational facilities for public 

use without the fear of the high cost of litigation because of simple negligence. This 

created a rational, valid interest for the state and provided a rational connection 

between this interest and the KTCA legislation (Jackson ex rel. Essien v. Unified School 

District No. 259, 2001). The appellate court held the KTCA constitutional, and, since 

facts were presented in U. S. D. No. 259’s motion for summary judgment which 

supported that the gymnasium was used by the public for many events, the appellate 

court affirmed the district court’s holding that the gymnasium qualified for the 

recreational use exception (Jackson ex rel. Essien v. Unified School District No. 259, 

2001). 

Although not necessarily considered intentional torts, educators found 

themselves embroiled in legal challenges resulting from injuries that resulted from 

physical contact with students during activities associated with physical education 
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instruction. In Wright v. Unified School District No. 379 (2000), high school student, 

Travis White, appealed a decision in trial court granting summary judgment in favor of 

U. S. D. 379.  Benny Wallace, former student and wrestler claimed the proximate cause 

of the injury was negligence on the part of the defendants (Wright v. Unified School 

District No. 379, 2000). Due to Wright’s wrestling skill and size, Coach George asked 

Wallace to come to practice and wrestle him. During a practice session, Wallace placed 

Wright in a move that caused a serious injury to Wright’s knee. At the time of Wright’s 

injury, Coach George and his assistant coach were working with other student-athletes. 

U. S. D. No. 379 moved for summary judgment on the premise that they were immune 

from liability for Wright’s injury under the KTCA’s recreational use exception. Although 

the trial court denied U. S. D. No. 379’s motion for immunity under the KTCA’s 

recreation use exception because the court held that the exception only applied to 

outdoor areas, they granted the school district summary judgment based on the KTCA’s 

discretionary function exception. Wright appealed the trial court’s summary judgment 

decision, and U. S. D. No. 379 cross-appealed the trial court’s decision to deny 

summary judgement based on the recreational use exception (Wright v. Unified School 

District No. 379, 2000).  

This appeal questioned whether U. S. D. No. 379 was indeed immune from 

liability under the KTCA’s recreational use exception, and, if they were, whether the trial 

court erred in denying summary judgment on those grounds. Since Wright’s injury 

occurred in the school’s wrestling room in the gymnasium, the wrestling room was 

considered a part of the school’s physical education facility. Additional facilities, 

including the school’s wrestling and weight rooms had previously been used by the 
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public for numerous exercise activities. The school district’s general policy was that, 

when any of the physical education facilities were not being used in an organized school 

activity, the facilities were open for public use.  

On December 15, 1995, plaintiffs Michael Dunn and Terry Ballou, Jr., seniors at 

Osawatomie High School, proceeded at a fast pace to pass through double-glass 

hallway doors. As the boys simultaneously reached for the crossbar to open the door, 

Ballou’s hand slipped, struck, and broke the glass door, resulting in knife-like pieces that 

severely injured both students. In Dunn v. Unified School District No. 367 (2002), both 

students filed separate claims of negligence against Unified School District No. 367 

pursuant to the KTCA, with Ballou alleging that the school district was negligent in “(1) 

failure to discover the plate glass and replace it with safety glass; (2) failure to warn of 

the danger the plate glass posed; (3) failure to leave a door with plate glass open for 

passage and to warn that the door was closed; and (4) failure to supervised the 

students” (Dunn v. Unified School District No. 367, 2002, p. 318-319). Dunn alleged that 

the school district was negligent in “(1) failing to use safety glass on an interior door; (2) 

failing to take reasonable steps to make the school premises safe for anticipated use by 

their teenaged students; and (3) failing to remove the plate glass in the face of 

overwhelming evidence of its propensity to cause enhanced injury when broken” (Dunn 

v. Unified School District No. 367, 2002, p. 319).         

The students’ claims were joined for discovery and trial, and U. S. D. 367 

motioned for summary judgment by arguing that the district was immune from liability for 

the boy’s injury under the KTCA and that the claim was barred by the statute of repose. 

These motions were denied in district court. Following further discovery, the school 
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district renewed its motion for summary judgment, which was granted in part, as it 

related to the district’s governmental immunity found in the KTCA, and denied in part, as 

it related to argument for the statute of repose (Dunn v. Unified School District No. 367, 

2002). The case was ultimately tried on the student’s allegations of the district’s breach 

of duties other than the failure to replace the plate glass with safety glass. 

The first trial was ruled a mistrial during the examination of the plaintiff’s first 

witness, so a new trial commenced almost a year later. Upon reviewing evidence and 

argument from both sides, the trial court instructed the jury that the school district “had a 

duty to warn of the danger of the plate glass, duty to guard against breakage of the 

plate glass door, duty to inspect the school grounds for danger conditions, and a duty to 

properly supervise students and provide a safe learning environment” (Dunn v. Unified 

School District No. 367, 2002, p. 319). The jury found the students to be 10% at fault 

and found the district to be 90% at fault for the resulting injuries. Ballou’s damages were 

valued at $123.013.52, and Dunn’s damages were valued at $153,378.06. As a result of 

the jury’s finding, U. S. D. No. 397 filed a motion for a judgment as a matter of law or a 

new trial and argued that “the statute of repose barred plaintiffs’ claims; (2) defendant’s 

liability was barred by K. S. A. 75-6104(m); and (3) a private person would not be liable 

under the acts of this case as required by K. S. A. 75-6103” (Dunn v. Unified School 

District No. 367, 2002, p. 319). The motion was denied, and U. S. D. No. 397 appealed.  

The school district argued that the statute of repose, K. S. A. 60-513(b), barred 

the student’s claims for liability. The statute of repose stated that “in no event shall an 

action be commenced more than 10 years beyond the time of the act giving rise to the 

cause of action” (K S. A. 60-513(b). The school district argued that the act giving rise to 
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the action was actually the installation of the plate glass door in the late 1960s, but the 

court ruled the date of the installation of the door was immaterial to a statute of repose 

argument because the designing and planning of a plate glass door was not actionable 

under K. S. A. 75-6104 of the KTCA which stated that, if a plan met the generally 

recognized standards of the governing body in existence at the time of plan preparation,  

a governmental entity “shall not be liable for damages resulting from (m) the plan or 

design for the construction of or an improvement to public property, either in its original 

construction or any improvement thereto, if the plan or design is approved by the 

governing body” (KTCA, 1979, p. 5). The court ruled that any action or failure of action 

that gave rise to the plaintiff’s cause of action was well within the time allocated for the 

statute of repose, and, ultimately ruled that the district court did not err in its rulings 

pertaining to the statute of repose (Dunn v. Unified School District No. 367, 2002). 

The next question the court sought to answer was whether a governmental entity 

could be held liable for breaches of duty to which the KTCA granted the governmental 

entity immunity. The court held that the design exception did not exempt governmental 

entities from any claims resulting from the use of a building designed or planned with 

prior approval from the governmental agency with authority to approve the plan or 

design and such plan or design met prevailing standards at the time of the design 

(KTCA, 1979).  They did not believe the legislature sought to preclude claims for injuries 

caused in part by the planning or designing flaws of a building and in part by other 

independent tortious acts (Dunn v. Unified School District No. 367, 2002). Through 

recalling how court decisions in Jackson ex rel. Essien v. Unified School District No. 259 

(2000) and Lanning By and Through Lanning v. Anderson (1996) were inappropriate for 
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comparison based on the recreational use exception, the court found that a 

“governmental entity is not immune from liability caused by negligence independent of 

design, where that independent negligence is a concurring, proximate cause of injury” 

(Dunn v. Unified School District No. 367, 2002, p. 325).  

Next, the court analyzed the school district’s argument that, under similar facts 

and circumstances, a private person would not be liable. One of the founding tenets of 

the KTCA was that a governmental entity was responsible for tort claims that a private 

person would be held liable under Kansas law, unless there was a statutory exception 

to the liability in question. The test case in Kansas for this analysis was Glynos v. 

Jagoda (1991), in which the Supreme Court held that the duty of care owed a plaintiff 

who was injured when he went through a plate glass window at a private apartment 

complex transcended the apartment complex’s building code issue. Only conforming to 

the building code that was the accepted standard at the time of the plate glass 

installation was not considered an absolute defense to ordinary negligence. Compliance 

with building codes did not preclude a finding of negligence when a reasonable person 

would have taken additional precautions under similar circumstances. Ultimately, in 

Glynos v. Jagoda (1991), a private person was held liable for the injuries resulting from 

the broken plate glass because of what the Supreme Court ruled as a breach of duty 

(Glynos v. Jagoda, 1991).  The Glynos v. Jagoda (1991) standard held that a private 

person could be subjected to liability if it was proven that the defendant breached a duty 

of care and safety in failing to properly maintain a common area. In its application of the 

Glynos v. Jagoda (1991) standard to the Dunn v. Unified School District No. 367 (2002) 

case, the court found that the school district owed the students a duty to properly 
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supervise them and take reasonable steps to protect their safety, rejecting the district’s 

claim that they owed the students no duty of care for proper supervision and protection 

(Dunn v. Unified School District No. 367, 2002). The district court’s decision was 

affirmed. 

In some Kansas cases, the tort claim that was filed did not result from a physical 

injury suffered by the plaintiff. Plaintiffs could file tort claims based on emotional harm, 

including harassment and negligent emotional distress that result in the plaintiff’s 

perceived injury. In Gilliam v. U. S. D. No. 244 School District (2005), the plaintiff, 

Rebecca Gilliam filed a lawsuit against the school district, school administrators, and the 

teacher alleged to have committed teacher-on-student harassment against Rebecca 

while she was a high school student. Gilliam filed claims under Title IX of the Education 

Amendments Act of 1972 (Title IX), 20 U. S. C. § 1983 and state law tort claims 

including negligent infliction of emotional distress against all defendants, negligent 

hiring, supervision and retention against the school district, Principal Kuhn, and 

Superintendent Rawson, and violation of the KTCA against the school district (Gilliam v. 

U. S. D. No. 244 School District, 2005). For purposes of this analysis, the focus was 

directed to the state law tort claims under the KTCA.  

During her junior year in high school, Gilliam complained to another teacher that 

her English teacher, Joel Vannocker, stared at her, inappropriately put his arm around 

her, and improperly touched her by leaning over her desk. The teacher reported 

Gilliam’s complaint to Principal Jim Kuhn, but no discipline was recommended or 

imposed. During Gilliam’s senior year, Vannocker continued the inappropriate behavior 
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by commenting to Gilliam that she was beautiful and more mature than the other 

students, as well as giving her more attention and privileges than other students.  

In February of 2004, Vannocker placed a classified Valentine’s Day 

advertisement, addressed to Gilliam from a secret admirer in the Burlington High School 

newspaper. Soon after the advertisement was distributed, while Gilliam was in the 

school administrative offices making copies for another teacher, Vannocker left Gilliam 

feeling physically threatened after he approached her from behind, pressed his torso 

upon her back, and whispered into her ear, “you know you do make my heart sing” 

(Gilliam v. U. S. D. No. 244 School District, 2005, p. 1285). During her senior research 

project, Vannocker provided Gilliam with a packet of research materials, yet he did not 

offer the same assistance to any other students. While looking through the research 

materials, Gilliam noticed that Vannocker included a four-page advertisement for a male 

erection enhancement drug, which did not relate to Gilliam’s research project in any 

manner.  

Finally, On February 24, 2004, Vannocker approached Gilliam and told her to 

come to his classroom after school. Gilliam was concerned that Vannocker was upset, 

so she went to his class before school was dismissed. Upon her arrival to his class, 

Vannocker gave Gilliam three typewritten poems and a handwritten note that read, 

“Rebecca” on one side, and the following statements on the other side: “These pieces 

were inspired by you-if you would prefer not to read them just give them back to me. 

They are personal, so please don’t share them if you do read them. Please don’t be 

‘frightened’ by them. Many things inspire me, you are one of them” (Gilliam v. U. S. D. 

No. 244 School District, 2005, p. 1285). Gilliam read the note and the poems and 
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became extremely upset and nauseous. After receiving the note and poems, Gilliam 

began suffering mental, emotional, and physical injuries. After telling her father about 

the note, poems, and other inappropriate behavior, Gilliam’s father notified school 

officials of the note and poems, and he filed a police report and protective order against 

Vannocker. Gilliam was diagnosed with medical and psychological disorders as a result 

of Vannocker’s harassment.  

While the court agreed that Vannocker’s behavior was inappropriate, the 

behavior did not rise to the necessary level to be considered a United States civil rights 

claim because the court felt that the behavior did not violate Gilliam’s constitutional right 

to bodily integrity. As it pertained to violations of the KTCA, the defendants made a 

motion to dismiss Gilliam’s state law claims based on the KTCA’s provision conveying 

that, if a defendant was entitled to qualified immunity on a federal civil rights claim, then 

they were entitled to the same qualified immunity on state related claims, referred to by 

the defendants as adoptive immunity (Gilliam v. U. S. D. No. 244 School District, 2005). 

The court disagreed. 

The burden to prove immunity was placed on the defendants to establish 

immunity under one of the exceptions to immunity provided in the KTCA. The defense 

called upon the immunity provision that stated the following: 

“…a governmental entity or an employee acting within the scope of the 
employee’s employment shall not be liable for damages resulting from...any 
claim which is limited or barred by any other law or which is for injuries or 
property damage against an officer, employee or agent where the individual is 
immune from suit or damages” (KTCA, 1979, p. 5).  
 

The school district sought immunity from Gilliam’s claims of negligent infliction of 

emotional distress negligent hiring, negligent supervision, and negligent retention of 
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Vannocker under the KTCA exception that barred state law claims that were prohibited 

by other laws or immunity owed defendants on the claims.  

As a state law claim was independent from a federal law claim under a civil rights 

violation, the defendant’s immunity from civil rights act claims did not automatically grant 

them immunity under a comparable state claim. The court stated that the cases that the 

defendants relied on for support for their claims did not bind the current court’s rulings 

and should not have been taken out of context (Gilliam v. U. S. D. No. 244 School 

District, 2005). Under these circumstances, the court denied the defendant’s request for 

“adoptive immunity”.  

The final point to be addressed was related to Vannocker’s motion to dismiss 

Gilliam’s claim of negligent emotional distress against him. Evidence of physical injury 

caused by a defendant’s negligence was required for a successful claim of emotional 

distress to be affirmed. Although Gilliam claimed that she suffered emotional and 

physical injuries, including nausea, nightmares, fatigue, and vomiting, the court 

determined that these generalized systems failed to meet the necessary standard for 

consideration under the physical injury rule (Gilliam v. U. S. D. No. 244 School District, 

2005). Although the vomiting could have been considered a physical injury, the court did 

not feel that Gilliam provided sufficient evidence that the vomiting occurred immediately 

after incidents of Vannocker's harassment. The court granted in part and denied in part 

the motions to dismiss. 

With the increasing calls for the accountability of school districts and educators 

regarding school bullying, school districts were subject to suit when students were 

injured because of other students’ behavior towards them in incidents characteristic of 



78 
 

bullying. In Sanchez Sanchez v. Unified School District No. 469 (2014), Amy Sanchez 

appealed an earlier judgment and filed a negligence suit against U. S. D. No. 469 on 

behalf of her and her son seeking damages from the alleged bullying of her son by 

students at Lansing Middle School in U. S. D. No. 469. Originally, Sanchez sued Kerry 

Brungardt, the principal of Lansing Middle School, two students who were alleged to 

have bullied her son, and the students’ parents. After ultimately dismissing or settling 

the claims against the students and their parents, the suit against the school district was 

the only one that remained. The district court previously granted summary judgment in 

favor of U. S. D. No. 469 based on principles of respondeat superior liability and the 

adoptive immunity provision of the KTCA (Sanchez Sanchez v. Unified School District 

No. 469, 2014).  

 In 2011, Austin was new to Lansing Middle School. Soon after the school year 

began, Austin claimed that he was being bullied by people who were pushing him, 

making fun of his height, and making negative comments about his “lazy eye”. On a 

specific occasion, another seventh-grade student, Cody, hit Austin with a water bottle, 

pushed him, put him in a headlock, and threw him to the ground. On another occasion, 

Cody confronted Austin on school property, pulled out a pocket knife, and threatened to 

stab him. Additionally, on five to ten occasions, Cody told other students he was going 

to “kick Austin’s ass”, often loud enough for Austin to hear.  

 In October 25, 2011, Ms. Sanchez notified police that Cody was physically 

abusing Austin at school, and a police officer met with Cody and warned him that any 

further verbal or physical abuse of Austin might result in criminal charges. On October 

26, 2011, Ms. Sanchez went to the school and reported Cody’s bullying of Austin to 
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Principal Brungardt who later met with Austin and Cody to discuss the issue. Principal 

Brungardt then reprimanded Cody regarding his bullying behavior, reiterated the 

expectations for student behavior, and warned Cody against retaliating against Austin. 

He then called Cody’s mother and informed her that Cody was being given the 

consequence of two days out of school and one day of in school suspension for bullying 

Austin. Upon his return from suspension, Cody met with the school social worker who 

also spoke with Cody about appropriate behavior towards other students. Principal 

Brungardt reported that he checked with Austin numerous times after Cody returned to 

make sure the bullying had stopped, and Austin assured him that there were no 

problems. 

 On November 9, 2011, Ms. Sanchez and her boyfriend returned to the school to 

let Principal Brungardt know that Cody, through other students, was making threats 

against Austin. After speaking with other students who confirmed Austin’s claims, 

Principal Brungardt suspended Cody from school for the remainder of the semester, 

required that Cody report to the office upon arrival and remain in the office until the 

school day began, and required that Cody attend in-school suspension during his lunch 

period. During lunch on the next day, Michel, the other student named in the claim, 

made fun of Austin’s eye, and Austin retorted by telling him to shut up.  Cody and 

Michel were not acquaintances, so when Michel approached Cody in the hallway after 

lunch to tell him that he was going to beat him up, Cody did not take him seriously. 

Austin did not report Michel’s behavior or threat to Principal Brungardt or any other 

supervisor.  
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 After school on that day, as Austin stood outside near the bus loading area, one 

of Michel’s friends and the friend’s brother pushed Austin, and Austin pushed him back. 

Michel responded by punching Austin and fracturing his jaw. After checking on Austin in 

the nurse’s office, Principal Brungardt contacted Ms. Sanchez and the Lansing Police 

Department to report the incident. After he was transported to the hospital, Austin 

provided a written account of the incident which communicated that the incident was 

unforeseen, and Austin, his mother, and Principal Brungardt reported that there were no 

previous problems between Austin and Michel. Principal Brungardt called Michel’s 

father and requested that Michel return to the school for questioning on the incident. 

Michel admitted to hitting Austin but denied that Cody had anything to do with it; Cody 

also denied having anything to do with the incident between Michel and Austin. Principal 

Brungardt ultimately suspended Michel from school for the remainder of the semester 

and prohibited him from socializing with the general population before school and during 

lunch upon his return. Ms. Sanchez withdrew Austin from Lansing Middle School 

following the incident, and he completed the remainder of the semester at home, with 

the assistance of a teacher.  He enrolled in a new school at the beginning of the second 

semester. 

 On April 12, 2012, Ms. Sanchez filed suit individually and on behalf of Austin for 

tort claims against the school district, the principal, the two students involved in the 

bullying, and their parents, and, while most claims were either dismissed or settled, the 

claim of negligent supervision by the school district and the principal remained 

(Sanchez Sanchez v. Unified School District No. 469, 2014). Specifically, Ms. Sanchez 

claimed that U. S. D. No. 469 and Principal Brungardt breached their duties to provide 
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her son with a safe learning environment and did not respond promptly to the notice of 

the ongoing bullying. The school district and Principal Brungardt moved for summary 

judgment because they claimed they were entitled to the judgment as a matter of law 

based on adoptive immunity under the KTCA. The district court granted summary 

judgment in favor of Principal Brungardt because Ms. Sanchez conceded and in favor of 

U. S. D. No. 469 based on the principles of respondeat superior (Sanchez Sanchez v. 

Unified School District No. 469, 2014).  

 Since the district court ruled for summary judgment in favor of U. S. D. No. 469 

under the discretionary function exception provided in the KTCA, the Sanchez’s claimed 

that the court erred in relying on adoptive immunity because their negligence claims 

were not tied to Principal Brungardt’s negligence under the doctrine of respondeat 

superior but were instead tied to the district’s duty to properly supervise students and to 

protect Austin from harm (Sanchez Sanchez v. Unified School District No. 469, 2014). 

The plaintiffs claimed that this duty was grounded in the special relationship that existed 

between school districts and students, as recognized in Dunn v. Unified School District 

367 (2002) and Greider v. Shawnee Mission Unified School District (1989), and was 

derived in part from the in loco parentis doctrine recognizing the school district standing 

in the place of the parent to supervise and protect students during school hours 

(Sanchez Sanchez v. Unified School District No. 469, 2014). The district’s teacher and 

administrators individually owed students an independent duty to protect them from 

harm, and a breach of this duty could hold the district liable on respondeat superior 

theory absent specific statutory immunities for such liability (Sanchez Sanchez v. 

Unified School District No. 469, 2014).  
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 The court analyzed the language of the KTCA’s discretionary function exception 

as a standard of review for this case. The specific language contained in the 

discretionary function exception related to the following language being analyzed: 

 A governmental entity or an employee acting within the scope of the employee's  
employment shall not be liable for damages resulting from any claim which is 
limited or barred by any other law or which is for injuries or property damage 
against an officer, employee, or agent where the individual is immune from suit or 
damages. K.S.A.2013 Supp. 75–6104(i). 

To be entitled to immunity from liability under this provision, U. S. D. No. 469 must have 

established that the Sanchez’s claim sought damages against its employee of which the 

employee was immune from suit or damages. Under adoptive immunity, U. S. D. No. 

469 was not entitled to adoptive immunity because the Sanchez’s suit did not seek 

damages against the individual employee, but the suit was levied against the school 

district as an entity which rendered the language of the exception relating to individual 

employees irrelevant (Sanchez Sanchez v. Unified School District No. 469, 2014). The 

court concluded that the legislature intended for adoptive immunity, when applying the 

doctrine of respondeat superior, to provide the same defenses and limitations on liability 

for governmental entities and private employers under similar circumstances (Sanchez 

Sanchez v. Unified School District No. 469, 2014). Westerbeke (2004) explained how 

courts assign fault of employees to their employers under respondeat superior in the 

following manner: 

Under respondeat superior courts impute the fault of the employee to the 
employer, but also make available to the employer any defenses available to the 
employee. The ‘other law or immunity’ provision should be viewed as simply 
ensuring that a governmental entity has available to it the same defenses and 
limitations on liability that would be available to the private employer in 
comparable circumstances.  

The traditional interpretation of respondeat superior should dictate these results 
even without the benefit of the ‘other law or immunity’ provision, and thus the 
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provision should be viewed as reflecting legislative caution, not legislative intent 
to impose any limitations beyond those imposed by the doctrine of respondeat 
superior. (Westerbeke, 2004, 939, 953-954) 

  
Since the Sanchez’s claimed that the school district was directly liable for a 

breach in supervision and protection of Austin and not indirectly liable under the 

doctrine of respondeat superior, the court found that the immunity provided in the KTCA 

was inapplicable. The court went on to conclude that the district court erred in granting 

summary judgment in favor of U. S. D. No. 469 based on principles of respondeat 

superior liability and the adoptive immunity provision found in the KTCA (Sanchez 

Sanchez v. Unified School District No. 469, 2014). The Court of Appeals reversed the 

granting of summary judgment and adoptive immunity under the KTCA and remanded 

the case back to the lower court for further proceedings.  Currently, there have been no 

further proceedings or rulings on this case.     

 

Student Injury Involving Transportation 

 Due to in loco parentis, school districts and their employees assumed significant 

responsibility in the transportation of students, but compelling questions arose when 

seeking answers to where the school district and parent responsibility for the safety of 

students during the transportation cycle began and ended. In Hackler v. Unified School 

District No. 500 (1989), Stephen Hackler brought personal injury action for damages 

that were the result of him being hit by a car as he exited a school bus and attempted to 

cross the street. A trial court had previously sustained the defendant’s motion for 

summary judgment. The issues raised in this appeal questioned if there was a school 

district breach of any duty owed to its student, and, if so, was the school district’s 

breach covered under the discretionary function exception of the Kansas Tort Claims 
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Act. For the plaintiff’s case to be considered a negligence case, the defendant’s acts or 

omissions would have to be the proximate cause for the plaintiff’s injuries. 

 The facts in the case were, generally, uncontested. On April 15, 1989, Stephen 

rode the school bus home and got off at the bus stop directly across the street from his 

home. Stephen did not attempt to cross the road in front of school bus, but, instead, 

chose to walk along the south side of the road. The bus driver had been instructed not 

to allow students to cross Leavenworth Road, but she stated that she did not know that 

Stephen lived on the north side of Leavenworth Road. After the bus had left and was 

out of sight, Hackler attempted to cross Leavenworth Road, a busy thoroughfare, and 

was struck by a car.  

 There were bus stops on both sides of Leavenworth Road. In addition to 

reminders in bulletins throughout the school year and before the school year started, the 

school district sent parents a letter enclosing a bus schedule and asking parents to 

choose the bus stop nearest their home and on their side of the street. In his deposition, 

Hackler divulged that his father refused to give him permission to ride the bus that 

would have delivered him on the north side of Leavenworth Road, which was the side of 

the road nearest his home. Hackler’s father claimed that he made it a practice to read 

school bulletins, and he could not recall seeing a bus schedule or any information 

related to traffic on Leavenworth Road, including knowledge of a bus stop on the north 

side of Leavenworth Road. The plaintiff’s filed action claiming that the USD No. 500 

owed several duties to Stephen and that the District’s breach directly resulted in 

Stephen’s injuries (Hackler v. Unified School District No. 500, 1989).  



85 
 

 The plaintiffs claimed that the district owed Hackler the duty to instruct him to 

cross the street in front of the school bus, to unload him on the side of the street on 

which he lived, to require him to cross the street in front of the school bus, and to 

prohibit him from being unloaded at a bus stop on the side of Leavenworth Road 

opposite that on which he lived (Hackler v. Unified School District No. 500, 1989). The 

plaintiffs relied on Kansas Department of Transportation provisions outlined in Kansas 

Administrative Regulations 36-13-31 which detailed the duties of transportation 

supervisors and bus drivers, including the planning of routes, the supervision of the 

loading and unloading of passengers, requirements for students crossing the street in 

front of a school bus, and not moving a school bus until all discharged students have 

discharged safely (Kansas Department of Transportation, 1977).  

 Per these regulations, the duty to instruct students on crossing the street and to 

ensure that they followed the instructions could only apply to students who must cross 

the street. Since the bus driver was not aware that any of the students she transported 

lived on the other side of the street and were to cross the street, the court found that 

USD No. 500 did not owe the student a duty to select the bus that he should ride and 

concluded that this was a decision that needed to be made by the parents who knew 

where the student lived. Additionally, the court found no evidence of regulations that 

required the school district to unload students on the side of the street on which they 

lived (Hackler v. Unified School District No. 500, 1989). These findings supported the 

court’s decision to affirm the trial court’s decision that USD No. 500 did not breach any 

duty owed to Hackler. 
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 In Kansas State Bank and Trust Company v. Specialized Transportation Services 

(1991), the defendant U. S. D. No. 259 contracted with the defendant Specialized 

Transportation Services for transportation services for the school district’s special needs 

students. In this case, a special needs student’s parent sued the school district based 

on allegations that a bus driver for the transportation company molested her daughter 

during transportation to and from school. Specifically, under the KTCA, the parent sued 

the school district for negligently hiring, retaining, and supervising a bus driver who they 

should have known had a proclivity to abuse children (Kansas State Bank and Trust 

Company v. Specialized Transportation Services, 1991).  

The student at the center of this case was a six-year-old with Down’s syndrome 

who attended Bryant Elementary School in U. S. D. No. 259. H. Aron Davidson began 

driving for Specialized Transportation Services in 1984. Davidson was the student’s bus 

driver from the fall of 1985 until December 1986. In November 1985, the student’s 

mother had an encounter with Davidson regarding the parent’s request for Davidson to 

park his van in an area that allowed her to see the van from her kitchen window. The 

parent reported that Davidson became angry about the request and drove away, 

requiring the parent to close the door as the van was moving. On the following day, the 

parent contacted the school principal to report the incident, and while she was told by 

the principal that he would consider switching this driver’s bus route, she was later told 

that the change was unworkable.  

The day after the reported incident, the parent testified that Davidson insisted 

that her daughter sit in the front passenger’s seat next to him. From the initial incident of 

Davidson driving away after the parent’s request, the parent claimed that she noticed 
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changes in her daughter’s behavior, including depression, bed wetting, and mean 

spiritedness. The student’s babysitter reportedly had issues with Davidson and 

requested that the parent contact the school. The parent obliged, contacted the principal 

again, and was assured that he would take care of the problem. The student’s behavior 

continued to deteriorate into the spring, but during summer school, when she was 

transported by another driver, the parent reported improvements in her daughter’s 

behavior.  

In the fall of 1986, Davidson was once again assigned to be the student’s driver. 

In October of 1986, during an Individual Educational Program (IEP) meeting with her 

daughter’s teachers, the parent was informed of her daughter’s overly affectionate and 

inappropriate behavior towards the bus driver, such as hugging, and other inappropriate 

behavior at school such as licking toilets and bathroom floor and drinking toilet water. 

After being informed of her daughter’s behavior, the parent continued to contact school 

personnel to let them know of her concerns that Davidson may have been verbally 

abusing her daughter because of their confrontation earlier. The mother sensed that her 

daughter’s behavioral problems were grounded in her treatment by Davidson. One of 

her daughter’s teachers told her she would keep an eye on Davidson and commented 

that Davidson seemed emotionally disturbed.  

On December 10, 1986, the parent was called by school personnel to inform her 

of her daughter’s uncontrollable behavior on the bus. During the trial, the parent testified 

that later that night, she sat down to talk to her daughter about her behavior on the bus, 

and her daughter told her that she did not like the bus driver because he had touched 

her genital area and her buttocks (Kansas State Bank and Trust Company v. 
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Specialized Transportation Services, 1991). On December 11, 1986, without disclaiming 

the reason for her request, the parent accompanied her daughter to school and 

requested a meeting with the principal, her daughter’s teacher, the school counselor, 

the school psychologist, and a representative from the transportation company. Paul 

Pritchard, the school district’s director of transportation, testified that the principal called 

him on the morning of December 11, 1986 to alert him of the parent’s contention that 

her daughter might have been sexually molested by Davidson. Mr. Pritchard responded 

by contacting the manager of the transportation services company and requested that 

Davidson be removed from the route during the investigation.  

At the meeting later that afternoon, the parent reiterated what her daughter had 

told her, and Principal Burns noted that, in hindsight, he should have known that 

something was wrong when the parent complained about Davidson and when he had 

seen the student sitting on the driver’s lap. During the meeting, the student’s teacher 

testified about the girl’s behavioral problems, including masturbating from time to time, 

pinching and hitting other students, and taking her clothes off in the bathroom. After 

discussing recent changes in the home related to a recent divorce, the teacher did not 

suspect abuse as the cause for the inappropriate behavior. The teacher indicated that 

the student never showed an indication of being reluctant about getting on the bus 

driven by Davidson, nor did the teacher have any inclination to believe that Davidson 

had the propensity for sexually molesting any of the students he transported.  

Following the meeting on December 11, 1986, Principal Burns reported the 

parent’s allegations of sexual molestation to the Kansas Department of Social 

Rehabilitation Services, and the case was also investigated by the Wichita Police 
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Department. Through checking Davidson’s history, it was determined that he had never 

been convicted of, arrested for, or reported as a suspect in any crime. Additionally, 

there was no information that would have suggested that Davidson had ever been 

involved in any sexual molestation. The student was examined by a pediatrician on 

January 2, 1987, and after hearing the student detail the bus driver’s behavior while she 

sat on his lap, the genital examination resulted in the doctor testifying that the results 

were consistent with blunt, penetrating trauma that was indicative of sexual abuse.  

Davidson denied all allegations and recalled that he had behavioral issues with 

the student from the first day he transported her, resulting in his decision to require her 

to sit in the front seat. Davidson did admit to allowing the student and other younger 

students to sit on his lap. Davidson testified that he made reports of students who 

misbehaved throughout the three semesters he transported them but stopped at the 

request of William Benjamin, bus supervisor. The manager of the transportation 

services company, Nelda Treadwell, told Davidson to continue to complete the incident 

reports until the school addressed the issue. The bus incident reports were a five-copy 

form that was to be distributed to the parent, principal, bus contractor, driver, and district 

transportation department. The student’s mother received her first bus incident report 

from a bus driver in March of 1988, well after her daughter had reported her 

experiences with Davidson. Davidson went on to recall that his conversations with 

Principal Burns turned into confrontations over the quality of the drivers and threats to 

call the transportation services supervisors, although Principal Burns never followed up 

and made the calls.  
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As conservator and next friend of the student, Kansas State Bank & Trust 

Company (1991) filed suit against Davidson for intentional battery and also filed against 

U. S. D. No. 259 and Specialized Transportation Services on theories of respondeat 

superior, negligent hiring, retention, and supervision of Davidson (Kansas State Bank 

and Trust Company v. Specialized Transportation Services, 1991). The trial court held 

that the intentional criminal act of Davidson was outside the scope of his employment 

and the facts showed that Davidson was competent and qualified to assume 

employment as a bus driver. Conversely, summary judgment for U. S. D. No. 259 was 

denied in regards to negligent retention and supervision of Davidson, and the court held 

that the school district was not immune from liability under the KTCA because the 

allegations against Davidson were not discretionary functions (Kansas State Bank and 

Trust Company v. Specialized Transportation Services, 1991).  

After the plaintiff rested its case, U. S. D. No. 259 and Specialized Transportation 

Services moved for a directed verdict and argued that they neither knew, nor should 

have known that Davidson had a propensity for the sexual molestation of children. 

Although the argument was denied again, U. S. D. No. 259 pleaded with the court to 

grant immunity under the discretionary function provision in the KTCA, and, in denying 

the motion, the trial court sent the case to a jury to determine the foreseeability of 

Davidson committing battery against children (Kansas State Bank and Trust Company 

v. Specialized Transportation Services, 1991). Upon hearing the case, the jury returned 

a verdict in the amount of $1,800,000.  U. S. D. No. 259 and Specialized Transportation 

Services appealed the judgment and the case was transferred from the Kansas Court of 

Appeals to the Kansas Supreme Court.  
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U. S. D. No. 259 and Specialized Transportation Services appealed the denial of 

their motions for summary judgment as it pertained to the claims of negligent retention 

and supervision of Davidson. These two entities continued to argue that they could not 

be liable for Davidson’s intentionally criminal act of sexual molestation without knowing 

of his propensity to sexually molest children. U. S. D. No. 259 and Specialized 

Transportation Services argued that there had been no evidence presented that would 

aid the jury in finding that either party knew or should have known of Davidson’s 

propensity, and they contended that the trial court erred in their denial of motions for 

summary judgment, directed verdict, and in the refusal to specifically reveal their 

knowledge of Davidson propensity (Kansas State Bank and Trust Company v. 

Specialized Transportation Services, 1991).  

Pertaining to the foreseeability of Davidson’s propensity to sexually molest, the 

plaintiffs asserted that there was sufficient evidence to support foreseeability by 

recalling the teacher’s, Kim Brown, testimony that she believed some of the student’s 

problems were related to exposure to sexual conduct, of which she questioned the 

student’s mother. Additionally, prior to their meeting, Principal Burns had told Pritchard, 

the director of transportation, that it was possible that Davidson had molested the 

student. After considering testimony, the Kansas Supreme Court held that the trial court 

did not err in its denial of the defendant’s motions for summary judgment on the issue of 

foreseeability of the risk of harm because this issue was indeed a jury question (Kansas 

State Bank and Trust Company v. Specialized Transportation Services, 1991). As it 

pertained to the U. S. D. No. 259’s assertion that the district should have been afforded 

immunity under the discretionary function exception in the KTCA, the statute provided 
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immunity for governmental entities for damages that resulted from claims based on the 

exercise, failure to exercise, performance, or failure to perform discretionary functions or 

duties related to job responsibilities. (KTCA, 1979, p.5). Deciding whether a 

governmental employee was exercising discretion centered around the nature and 

quality of the discretion exercised and if the employee relied on his or her judgment in 

carrying out the policy or procedures set forth in the entity’s guidelines. An employee’s 

failure to follow mandatory guidelines would nullify any immunity under the discretionary 

function exception. As the contract between U. S. D. No. 259 and Specialized 

Transportation Services addressed student discipline by bus drivers by requiring drivers 

to make prompt written reports to the principal or principal’s designee of the names and 

details of conduct of any pupils who were undisciplined (Kansas State Bank and Trust 

Company v. Specialized Transportation Services, 1991), the testimony determined that 

Davidson did not follow this policy. Davidson, himself, reported that his supervisors told 

him not to write so many reports. The Supreme Court concluded the testimony indicated 

that, if the policy of writing disciplinary reports had been followed, remedial action might 

have been taken, and the molestation might have been prevented. The development of 

the disciplinary reporting process was a discretionary act that involved the 

establishment of policy, but U. S. D. No. 259 employees were not making policy 

decisions when they chose to not follow the required disciplinary reporting procedures 

(Kansas State Bank and Trust Company v. Specialized Transportation Services, 1991).  

Considering these facts, the Kansas Supreme Court held that the decision as to 

whether U. S. D. No. 259 would have been alerted to Davidson’s problem if reports had 

been written and distributed as the policy called for was a question for the jury. Because 
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of this holding, the court ruled that the trial court had been correct in ruling U. S. D. No. 

259 was not entitled to immunity under the KTCA’s discretionary function exception and 

found that the $1,800,000 award was fair. The $500,000 limit on liability called for in the 

KTCA was not applicable because the district entered into a contract of insurance that 

provided coverage in excess of $500,000. 

In Honeycutt By and Through Phillips v. City of Wichita (1992), Jeremy Honeycutt 

brought a personal injury action against the City of Wichita concerning the loss of part of 

both legs when he was run over by a train as he walked home from kindergarten. 

Honeycutt appealed a trial court verdict of summary judgment in favor of the Wichita 

Public School System, U. S. D. No. 259. The two issues presented on appeal were 

whether Jeremy filed a timely notice of appeal giving the Supreme Court of Kansas 

jurisdiction and, if so, whether the granting of summary judgment in favor of U. S. D. No. 

259 was proper (Honeycutt By and Through Phillips v. City of Wichita, 1992).  

Jeremy Honeycutt was a kindergarten student at Irving Elementary School who 

attended morning kindergarten classes. At the time of the incident, railroad tracks ran 

diagonally between Jeremy’s home and his school. Jeremy’s grandfather transported 

him to and from school, sometimes by walking and sometimes by a vehicle, but if 

Jeremy walked to and from school, he had to cross the railroad tracks. When Jeremy’s 

grandfather was not available for transportation, his mother either provided for 

transportation or arranged for alternate transportation.      

On March 5, 1987, Jeremy was walking home unsupervised for the first time. As 

a train passed him, Jeremy ran alongside the train and either tried to touch it or pull 

himself up on the train’s ladder when a following car stuck him, causing him to fall under 
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the wheels of the train and severing parts of both of his legs. A negligence suit was filed 

against U. S. D. No. 259, the City of Wichita, and Union Pacific Railroad Corporation 

and Missouri Pacific Railroad Company. As it pertains to U. S. D. 259, Jeremy claimed 

that the school district owed him the duties to retain him until an authorized adult 

assumed custody of him, retaining him on school property through a “hold back” policy, 

and establishing a safety patrol at the railroad crossing. Considering these claims, 

Jeremy asserted that the school district should not be granted immunity under the 

KTCA (Honeycutt By and Through Phillips v. City of Wichita, 1992).    

The four defendants appealed the trial court’s decision that Jeremy was 

incapable of negligence because of being six years of age at the time of the accident. In 

Honeycutt v. City of Wichita (1990), the trial court reversed and remanded the trial 

court’s decision in holding that “the negligence of a particular child in particular 

circumstances should be determined by the factfinder in each case, based upon that 

degree of care exercised by children of the same age, intelligence, capacity and 

experience” (Honeycutt By and Through Phillips v. City of Wichita, 1992, p. 454). 

Summary judgment was granted in favor of the school district.  

Jeremy appealed the trial court’s ruling that U. S. D. No. 259 did not owe a duty 

to supervise him off school property and after school hours. The school district argued 

that Jeremy’s appeal should be dismissed for lack of jurisdiction because his first notice 

of appeal was filed prematurely and his second notice of appeal was filed too late. After 

analyzing a lengthy chronological order of events, the court established that Jeremy’s 

second notice of appeal was filed after the 30-day deadline and, consequently, the court 

did not have jurisdiction. Although his first notice of appeal was filed prematurely, the 
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notice of appeal was validated by the final judgment of the trial court because the court 

claimed that the premature notice of appeal would not harm U. S. D. 259 because they 

would have known of “the intent to appeal prior to the final judgment and would be in the 

same position as if a notice of appeal had been filed after the final judgment” (Honeycutt 

By and Through Phillips v. City of Wichita, 1992, p. 462). This ruling ultimately disposed 

of all claims by all parties.  

Pertaining to the question of the duty of care owed to Jeremy, the plaintiff relied 

on the Restatement (Second) of Torts Section 324A (1964) in showing that, through the 

special relationship existing between Jeremy and the school district, by undertaking the 

responsibility to provide services to another, the district then owed the following duty: 

To render services to another which he should recognize as necessary for the 
protection of a third person or his things, is subject to liability to the third person 
for physical harm resulting from his failure to exercise reasonable care to protect 
his undertaking, if "(a) his failure to exercise reasonable care increases the risk of 
such harm, or (b) he has undertaken to perform a duty owed by the other to the 
third person, or (c) the harm is suffered because of reliance of the other or the 
third person upon the undertaking (Restatement (Second) of Torts, 1964, § 
324A, p. 1136).  
 

The principles set forth by the courts as being necessities for the application of § 324A 

included the “threshold requirement” which required that the defendant did more than 

act but also assumed through affirmative action “an obligation or intended to render 

services for the benefits of another” (Restatement (Second) of Torts, 1964, § 324A, p. 

1137). Another important caveat to the “threshold requirement” was the person to whom 

the service was directed must accept the service. Since the school district’s Board of 

Education Policy outlined that school employees were neither legally liable nor legally 

responsible for students traveling to and from school by walking or other furnished 

transportation, the school district had not affirmatively assumed a duty to protect Jeremy 
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as he traveled to and from school. Additionally, although the district did not have a 

policy that prohibited kindergarteners from walking to and from school alone, Jeremy’s 

guardians had also never requested that the school hold Jeremy at school and not allow 

him to leave until an approved adult arrived to pick him up. At the principal’s discretion, 

board policy allowed, but, did not require, school district supervised safety patrolling at 

the railroad tracks.  

Jeremy’s second reason for the claim was tied to a duty created by a “special 

relationship” that existed between U. S. D. 259 and Jeremy. Jeremy contended that 

school district policies and procedures that outlined safety procedures, specifically 

mentioning safety patrols, created a special relationship between the schools and safety 

patrols, thus creating a duty owed to students. On appeal, the court did not agree with 

this argument and insisted that the Board policy was not a “specific mandatory set of 

guidelines sufficient to give rise to a duty. The policy left it up to the administrator to 

determine when safety patrols are needed.” (Honeycutt By and Through Phillips v. City 

of Wichita, 1992, p. 470, 471) The decision of the district court was affirmed. 

 

Recreational Use Exception and Negligence 

 The location where an injury occurred had a considerable amount of significance 

on a plaintiff’s rights to file a tort claim due to an injury, but, in Kansas, the KTCA 

provided governmental immunity to governmental entities under the recreational use 

exception. This exception provided governmental entities immunity from liability for 

negligence occurring on recreational use property. The specific language 
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communicated in the KTCA as it pertained to the recreational use exception was as 

follows: 

(o) any claim for injuries resulting from the use of any public property intended or 
permitted to be used as a park, playground, or open area for recreational 
purposes, unless the governmental entity or an employee thereof is guilty of 
gross and wanton negligence proximately causing such injury. (KTCA, 1979).  

 
It was important to understand that the immunity provided under the recreational use 

exception only applied in instances of mere, ordinary, or simple negligence and not in 

instances of gross and wanton negligence, and, in cases of perceived gross and wanton 

negligence, the burden remained with the plaintiff to show evidence of reckless 

indifference that was more than ordinary negligence but less than willful negligence that 

resulted in injury. 

In Nichols v. Unified School District No. 400 (1990), Jeffrey Nichols filed a claim 

under the KTCA after he was injured as he ran from a football practice field to the locker 

room. After his head football coach ordered the team to run to the locker room, Nichols 

route led him through a waterway which provided drainage from the high school 

playground. Amid stumbling forward in the waterway and regaining his balance, Nichols 

continued into the locker room. After taking a shower and sitting down in the locker 

room, Nichols felt a pain in his back. Because of the pain in his back, Nichols decided to 

file a lawsuit against the school district alleging that the head football coach was 

negligent in requiring players to run from the football field to the locker room in the dark 

and for failing to properly supervise the student-athletes (Nichols v. Unified School 

District No. 400, 1990).  

As an employee of U. S. D. 400, the head coach had discretion on how he chose 

to conduct his football practice, and all parties agreed that coach did not intentionally 
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injure Nichols. The district court had previously granted summary judgment in favor of 

the defendant based on the discretionary function and recreational use exceptions 

provided in the KTCA. The Kansas Court of Appeals held that the recreational use 

exception provided immunity to the school district and the coach who was acting within 

the scope of his duties. Since they chose to employ the recreational use exception, the 

Kansas Court of Appeals declined to employ the discretionary function exception.  

The Kansas Court of Appeals’ first issue of consideration questioned if the district 

court erred in its application of the recreational use exception in this case. Nichols and 

his advisers, Kansas Trial Lawyers Association, felt the recreational use exception 

should not have been applied to injuries that occurred to students while under school 

district supervision. Additionally, the advisers also contended that, for the recreational 

use exception to be applied, Nichols’ injuries must have been the result of the condition 

of the premises.  

Although the KTCA made governmental liability the rule and immunity the 

exception, the act also provided statutory exceptions to the liability governmental 

entities and their employees were bound by. As it pertained to this case, the Court of 

Appeals applied the exception that related to damages resulting from “any claim for 

injuries resulting from the use of any public property intended or permitted to be used as 

a park, playground or open area for recreational purposes, unless the governmental 

entity or an employee thereof is guilty of gross and wanton negligence proximately 

causing such injury” (Kansas Tort Claims Act, 1979, p. 5). The Court of Appeals found 

Nichols’ contention that the recreational use exception only applied to unsupervised 

activity was without merit because of the statute’s clarity in communicating that 
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immunity existed for any claim for injuries resulting from negligence during the use of 

public property intended for recreational purposes. In addition to this finding, the court 

nullified Nichols’ assertion that, based upon activities being supervised or unsupervised, 

no governmental immunity should exist by calling upon Bonewell v. City of Derby 

(1985), which granted immunity to Derby Jaycees after a plaintiff was injured sliding into 

home plate during a softball league game administered and supervised by the city.  

Nichols and his representatives also claimed that his injury was the result of the 

condition of the public property on which he sustained his injury, and, to support its 

decision,  the court referred to Willard v. City of Kansas City (1984), a case involving a 

plaintiff who sought damages for an injury he received after running into a chain link 

fence at a city operated baseball field, Bonewell v. City of Derby (1985), a case 

involving a plaintiff who sought damages for a broken leg she suffered sliding into home 

at a city operated property, Lee v. City of Fort Scott (1985), a wrongful death claim 

revolving around a person who died after his motorcycle collided with a steel cable that 

surrounded a city operated golf course, and Boaldin v. University of Kansas (1987), a 

case involving a plaintiff who sought damages for serious back injuries he sustained as 

a result of a sledding accident on the University of Kansas campus. In each of these 

cases, the courts ruled that evidence of gross and wanton negligence, not mere 

negligence, must exist for liability to be applied in lieu of the recreational use exception 

and subsequently dismissed the claims (Nichols v. Unified School District No. 400, 

1990). In this case, the court ruled that Nichols’s claims were based on negligence and 

negligent supervision and not the condition of the waterway at Smoky Valley High 

School and applied governmental immunity since the injuries resulted from the use of 
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the premises, not the condition of the premises. 

In Lanning By and Through Lanning v. Anderson (1996), Marcus J. Lanning 

brought personal injury action against Jeff Anderson, athletic coach, and the Board of 

Education of Unified School District No. 447 through appealing a district court’s refusal 

to grant a directed verdict on the grounds that sufficient evidence existed for a 

reasonable jury to find for gross and wanton negligence as required for liability under 

the recreational use exception of the KTCA. In addition to Lanning’s appeal, Anderson 

and U. S. D. No. 447 also appealed the district court’s rulings on exclusion of evidence, 

refusal to give an instruction, juror/attorney misconduct, and a confusing verdict form 

(Lanning By and Through Lanning v. Anderson, 1996).  

On May 12, 1993, Marcus Lanning was struck in the head by a discus while he 

attended a track practice, supervised by coaches Jeff Anderson and Chuck Stockton, at 

Cherryvale Middle School. After the boys’ relay team had finished their practice, Coach 

Anderson told the boys relay team to run two laps and go to the locker room, while 

Coach Stockton continued to work with the girls’ relay team. Lanning and other 

members walked towards the school by way of a sidewalk that went through the middle 

of the playground. The discus throwers practiced throwing from home plate of the 

baseball field toward the remainder of the playground, and Marcus was hit with a discus 

that was thrown approximately 80-90 feet, ultimately causing cognitive and neurological 

deficits.  

Lanning originally brought a personal injury action against Anderson and U. S. D. 

447, and after the district court had heard all evidence, the defense moved for a 

directed verdict on the grounds of insufficient evidence on the question of gross and 
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wanton negligence (Lanning By and Through Lanning v. Anderson, 1996). The district 

court denied the defense’s motion, and the case proceeded to a jury. The jury found 

Anderson and U. S. D. 447 guilty of gross and wanton negligence and awarded Lanning 

$252,731.94 in damages. The jury attributed 10% of the fault to Lanning, 40% of the 

fault to Coach Anderson and 50% of the fault to U. S. D. 447. Anderson and the school 

district moved for a judgment notwithstanding the verdict or a new trial. The district 

judge denied the motion, but Anderson and U. S. D. 447 appealed by arguing that the 

district court erred in its refusal to grant a directed verdict and in the existence of 

insufficient evidence to prove gross and wanton negligence (Lanning By and Through 

Lanning v. Anderson, 1996). 

A ruling on a motion for directed verdict must be denied when a court resolves all 

facts and inferences reasonably drawn from evidence in favor of the party against whom 

the ruling was sought and where reasonable minds could reach different conclusions 

based on that evidence. As mentioned earlier, under the KTCA, governmental liability 

was the rule and immunity was the exception (Nichols v. U. S. D. 400, 1990), but the 

KTCA also allowed an exception to liability for governmental entities for public property 

used or intended for recreation by stating that governmental entities or employees 

acting within the scope of their employment for “(o) any claim for injuries resulting from 

the use of any public property intended or permitted to be used as a park, playground or 

open area for recreational purposes, unless the governmental entity or an employee 

thereof is guilty of gross and wanton negligence proximately causing such injury” 

(KTCA, 1979, p. 5). Previous court cases, including Frazier v. Cities Service Oil Co. 

(1945) and Smith v. Printup (1993), interpreted the recreational use exception’s 



102 
 

depiction of the elements of gross and wanton negligence as being characterized by an 

actor with knowledge of imminent danger and reckless disregard or no concern for the 

probable consequences of the wrongful act. As conveyed in Bonewell v. City of Derby 

(1984), courts had also made the distinction between ordinary negligence and wanton 

negligence and emphasized that ordinary negligence on the part of a governmental 

entity was not sufficient for a compensable claim under the KTCA. 

In this case, both coaches testified that they did not believe they were putting the 

student-athletes in harm’s way by practicing at this facility and would have provided 

alternative practice arrangements if they had any realization of danger, leaving the 

imminent danger element unsatisfied. When questioning if the coaches needed to know  

the imminence of danger constituted gross and wanton negligence, Kansas case law 

provided support for both sides of the argument. In Friesen v. Chicago, Rock Island 

Pacific Rld. (1974), the court stated that the mental attitude of the wrongdoer, rather 

than his or her negligent acts, tended to establish wantonness, and, in Lee v. City of 

Fort Scott (1985) and Willard v. City of Kansas City (1984), by illustrating that the most 

important factor in whether a governmental entity has met the element of realization of 

the imminence of danger rested on whether the entity had received notice of a prior 

injury. In this case, there had been no report of a prior incident or near incident that 

might lead the coaches to believe that a harmful and dangerous condition existed. 

Although Lanning argued that a prior accident or the admission of knowledge of 

imminent danger was not necessary to prove wantonness, the appellate court found 

that there was no evidence to support the coaches realizing that an imminence of 

danger existed and held that the district court had erred when it allowed the gross and 
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wanton negligence question to proceed to the jury (Lanning By and Through Lanning v. 

Anderson, 1996). As previously noted in Nichols v. Unified School District No. 400, the 

court rejected the argument that the KTCA did not apply to supervised activities.        

In Jackson ex rel. Essien v. U. S. D. 259 (2000), the Kansas Supreme Court 

addressed the issue of the recreational use of school facilities when it held that the 

indoor high school gymnasium was an open area, and, in doing so, rejected the 

argument that the KTCA’s recreational uses exception was limited to outdoor areas. 

The court went on to emphasize that, in Jackson ex rel. Essien v. U. S. D. 259 (2000), it 

was held that an injury sustained did not have to be the result of participating in a 

recreational activity but on public property intended or permitted to be used for 

recreational purposes (Jackson ex rel. Essien v. U. S. D. 259, 2000). Since Wright was 

a member of the school’s wrestling team and was participating in a noncompulsory 

activity that would have been considered recreational, the appellate court held that U. S. 

D. No. 379 was immune under the KTCA’s recreational use exception because the 

wrestling room was an open area for public use, and, subsequently affirmed in part and 

reversed in part the trial court’s decision (Wright v. Unified School District No. 379, 

2000). 

In Barrett ex rel. Barrett v. Unified School District No. 259 (2001), Frances 

Barrett, the mother of Alex Barrett, filed suit against U. S. D. No. 259 for negligence and 

gross negligence that resulted in her son’s death from a heat stroke during a school 

supervised football practice. Barrett filed a motion for partial summary judgment 

claiming the school district was not entitled to immunity from liability under the KTCA’s 

recreational use exception (Barrett ex rel. Barrett v. Unified School District No. 259, 
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2001). Mrs. Barrett felt that the recreational use exception was invalid because her 

son’s injury was caused by a coach’s negligence and not by the condition of the 

property on which the practice and injury occurred, consequently violating her son’s 

equal protection under the United States Constitution and the Kansas Constitution Bill of 

Rights. The school district responded with counter motions for summary judgment. 

The trial court ruled that the application of the KTCA’s recreational use exception 

in cases involving a coach’s negligence where the injury was not caused by the 

condition of the property violated equal protection under the United States Constitution 

by creating a distinction between similarly situated students based solely on the location 

of the injury and without a rational basis. The court went on to conclude the KTCA’s 

discretionary function exception was not applicable because the school owed a general 

duty of care to students as outlined and reinforced in the district’s safety policies and 

guidelines (Barrett ex rel. Barrett v. Unified School District No. 259, 2001). The trial 

court supported its denial of the district’s motions for summary judgment by stating the 

following rationale: 

It is the application of the recreational use exception to the immunity 
statute to the same classes of people under different life situations that creates 
‘unequal treatment’ of constitutional magnitude. For example, the child injured 
while participating in a mandatory physical education class faces proof of gross 
or wanton negligence if the injury occurred in the gym because the school and 
teacher are entitled to qualified immunity under those circumstances. When the 
same child is injured in the same way under the charge of the same teacher, but 
that day the teacher conducted the class in the classroom, the student need only 
show ordinary negligence…The same classes of people are discriminated 
against solely based on the location of the tort, a distinction with no sensible 
difference. Such a rule creates a double standard without a reasonable basis, a 
constitutional anomaly. (Barrett ex rel. Barrett v. Unified School District No. 259, 
2001, p. 1163) 
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U. S. D. No. 259 responded by asking the trial court to certify its rulings for interlocutory 

appeal pursuant to K. S. A. 60-2102(b) which read:  

(b) Appeal to supreme court as matter of right. The appellate jurisdiction of the 
Supreme Court may be invoked by appeal as a matter of right from: 
(1) A preliminary or final decision in which a statute of this state has been held 
unconstitutional as a violation of Article 6 of the constitution of the state of 
Kansas pursuant to K.S.A. 2014 Supp. 72-64b03, and amendments thereto. Any 
appeal filed pursuant to this subsection (b)(1) shall be filed within 30 days of the 
date the preliminary or final decision is filed. (Kansas Tort Claims Act, 1979, 
Kansas Statutes Annotated, Chapter 60) 

 
In interlocutory appeals, a question of law was answered by an appellate court before a 

trial could proceed. With this trial court having previously found that the KTCA’s 

recreational use exception improperly distinguished between similarly situated students 

based on the location of the property on which the injury occurred, the constitutionality 

of the KTCA was called into question. The KTCA mandated that governmental entities 

and employees acting within the scope of their employment were immune from liability 

for damages and injury resulting from the use of public property intended and permitted 

for recreational purposes, exclusive of gross and wanton negligence proximately 

causing injury. The statute grants immunity based on the intended use and permission 

of use and not on if the injury occurred was a result of a specific recreational activity on 

the public property. In its review of pertinent cases, the appellate court found that the 

recreational use exception in the KTCA did apply to this case (Barrett ex rel. Barrett v. 

Unified School District No. 259, 2001). 

 Next, the court moved to answer if the recreational use exception in the KTCA 

violated the Equal Protection Clauses in the Kansas and United States Constitution. 

Although the trial court found that the KTCA’s recreational use exception improperly 

distinguished between similarly situated students based on the location of the injury, the 
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appellate court found that the trial court did not “fully take into account the legitimate 

purpose of the legislation and whether the statute is rationally related to that purpose” 

(Barrett ex rel. Barrett v. Unified School District No. 259, 2001, p. 1164). Additionally, 

the appellate court mentioned that the trial court failed to show that the recreational use 

exception distinguished between similarly situated persons without a rational basis by 

commenting that “...distinguishing between a student injured in a gym and one who is 

injured in the classroom is rationally related to the purpose of the statute” (Barrett ex rel. 

Barrett v. Unified School District No. 259, 2001, p. 1164). The recreational use 

exception was added into the KTCA to allow governmental entities to provide public 

property intended and permitted for public recreational use without fearing suits by 

citizens injured on the public property. Without the granting of immunity from liability, 

governmental entities such as schools might choose to not build the facilities and open 

their access to the public, and the court stated that the legislature’s extension of this 

immunity to coaches “is necessary to encourage the development of such facilities” 

(Barrett ex rel. Barrett v. Unified School District No. 259, 2001, p.1165). In citing Kimel 

v. Florida Board of Regents (2000), and, in ultimately ruling that the trial court erred in 

its determination that the KTCA’s recreational use exception violated the Equal 

Protection Clauses in the Kansas and United States Constitutions, the appellate court 

also recognized that, although the classification of injuries on a football field and in a 

classroom was not perfect, the rationality test “does not violate the Equal Protection 

Clause merely because the classifications made by its laws are imperfect” (Kimel v. 

Florida Board of Regents, 2000, p. 84). With its finding of the KTCA’s recreation use 

exception to be constitutional and applicable in this case, the appellate court found no 



107 
 

reason to address the discretionary function exception because it would only provide 

immunity against ordinary negligence, not gross and wanton negligence. The only 

remaining question hinged on whether U. S. D. No. 259 and its employees’ actions were 

characteristic of gross and wanton negligence; the appellate court reversed and 

remanded the case for further proceedings, if Barret chose to proceed with a claim of 

gross and wanton negligence (Barrett ex rel. Barrett v. Unified School District No. 259, 

2001). 

In Poston v. Unified School District No. 387 (2007), Kevin Poston appealed the 

trial court’s granting of summary judgment to USD 387, Altoona-Midway School District, 

relating to an incident in which Poston was injured on school district property. In 

January of 2003, Poston came to the middle school to pick up his stepson who was 

participating in a city sponsored basketball practice. After walking through the south 

doors and moving through the commons area to the gym doors, Poston motioned for his 

stepson to let him know that he had arrived and to come to the car. As Poston exited 

the building through the south doors, a bracket on the door came loose and fell on his 

head, cutting him and causing bleeding that required medical attention.  

In December 2004, Poston filed a negligence claim against the school district 

alleging that the district was negligent in allowing a door bracket to become loose and 

failing to warn him of the danger. Along with compensation for pain and suffering, 

Poston sought damages for mental anguish, medical expenses, and loss of services 

(Poston v. Unified School District No. 387, 2007). The school district responded and 

filed a motion for summary judgment by arguing that the district was immune from 

liability under the KTCA’s recreational use exception. The district felt that Poston’s injury 
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occurred close enough to the school’s gymnasium “to qualify as an “open area” for 

purposes of recreational use immunity” (Poston v. Unified School District No. 387, 2007, 

p. 687). Although the trial court noted that Poston’s injury did not occur in the physical 

space of the gymnasium but instead occurred in a commons area adjacent to the 

gymnasium, the court concluded that the commons area was an appendage to the gym 

and qualified under the recreational use exception. Without addressing whether the 

commons area itself qualified as a recreational use area, the court granted U. S. D. No. 

387’s motion for summary judgment.  

 On appeal, Poston argued that the trial court erred in its determination of the 

commons area qualifying for coverage under the recreational use exception. Poston 

believed the gymnasium and the commons area were incidentally connected and that 

the commons areas was not a “necessary and integral part” of the gymnasium (Poston 

v. Unified School District No. 387, 2007, p. 687). Poston’s opposition to the summary 

judgment awarded the school district required him to present evidence that disputed a 

material fact. Since Poston’s contended that the commons area and the gymnasium 

only had an incidental connection, the court relied on the specific language in the 

KTCA’s recreational use exception regarding the immunity provided governmental 

entities for injuries resulting from “the use of public property intended or permitted to be 

used as a park, playground or open area for recreational purposes, unless the 

governmental entity or employee thereof is guilty of gross and wanton negligence 

proximately causing such injury” (Kansas Statutes Annotated 2006, Supp. 75-6104 (o)). 

As the court concluded in Barrett v. U.S.D. No. 259 (2001), the wording in the 

recreational use exception only required that a property be intended or permitted for 
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recreational purposes and not that an injury that occurred be the result of a recreational 

activity. In Wright v. U. S. D. No. 379 (2000), the court went further in stating that school 

gyms and similar areas fell within the recreational use exception for noncompulsory 

activities if the recreational purpose was “more than incidental” (Wright v. U. S. D. No. 

379, 2000, p. 180). 

 In Poston v. Unified School District No. 387, the court relied on Wilson v. Kansas 

State University (2002) and Robinson v. State (2002), both appellate cases, to arrive at 

its decision. In Wilson v. Kansas State University (2002), after a student was injured as 

a result of encountering a foreign substance on a toilet seat at the university’s football 

stadium, the Kansas Supreme Court ruled that the recreational use exception applied to 

restrooms because restrooms were a part of the stadium that allowed people to 

participate in recreational purposes (Wilson v. Kansas State University, 2002). In 

Robison v. State (2002), the court rejected a defendant’s claim that an injury he 

received when he slipped and fell in a wet hallway adjacent to a swimming pool and 

locker room should not qualified for immunity under the recreational use exception. 

Although Poston argued that Wilson v. Kansas State University (2002) did not apply to 

the facts in his case because the restrooms were located in the stadium where the 

recreational activity took place and served an integral purpose, the court ruled that the 

trial court correctly ruled in granting the recreational use exception to the district and 

found that the trial court did not err in granting summary judgment to the district. 
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Employee Claims Against Districts 

In Stead v. Unified School District No. 259 and John Allison (2015), Pamela 

Stead, former principal, brought a lawsuit against the school district for various causes 

of actions pertaining to the administration of the Kansas state assessment tests that 

ultimately led to her resignation from her post at Enterprise Elementary School. As it 

pertains to the KTCA, Stead filed a claim of broad negligence against the school district 

and Superintendent John Allison. U. S. D. No. 259 responded by asserting that they 

were entitled to a summary judgment against Stead’s negligence claims based on the 

KTCA barring such claims under the discretionary function exception by granting 

governmental employees and their employees immunity from tort claims for the 

performance of discretionary job-related duties, regardless of the level of discretion 

involved (Stead v. Unified School District No. 259 and John Allison, 2015). During her 

27-seven year tenure in U. S. D. No. 259 as a teacher, assistant principal, and principal, 

Stead was well regarded with educational stakeholders. She served as principal of 

Enterprise Elementary School from 2007 until March 28, 2012, when she was placed on 

administrative leave, resulting in her resignation after the events that led to the claims 

associated with this case.  

Under No Child Left Behind mandates, the State of Kansas was required to 

administer certain state assessments to its students, and it met this mandate through its 

Kansas Assessment Program. Each year, the Kansas Department of Education (KDE) 

publishes the Kansas Assessment Examiner’s Manual which outlined the rules, 

responsibilities, and procedures for educators who administered the state assessments. 

U. S. D. No. 259 ensured that all principals and administrators were trained on 
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complying with testing protocol, and Stead attended and received the appropriate 

training each year she served as principal.  

Over a four-day period in the spring of 2012, Enterprise Elementary administered 

the fourth-grade state reading assessment, one of the three assessments that Stead 

oversaw with the assistance of her campus testing coordinator. The testing period 

occurred simultaneously with a campus construction project, and, although Stead made 

several efforts to stop construction during the testing window, her efforts were not 

successful. On March 7, 2012, several teachers reported to Stead that several students 

had complained of the noise associated with the construction project, and, 

subsequently, complained that they could not focus or perform up to their abilities and 

capabilities. After convening a meeting with the teachers to discuss the problem, Stead 

and the testing coordinator did not believe the school had provided students with an 

appropriate testing environment, and they decided to reactivate the test sessions only 

for students who had complained about the construction noise and only on the sections 

that students had complained about the most (Stead v. Unified School District No. 259 

and John Allison, 2015). 

On March 6 and March 8, Ms. Junker, an instructional coach at the campus, 

helped administer the test to a class of fourth graders via computer testing. After Junker 

logged a student out of the testing program and sent the student to lunch, she logged 

back into the student’s account and noticed that the student had received a score 

designated to “approaching standards” as opposed to “meeting or exceeding 

standards”. After the lunch period, Junker noticed that the student in question did not 

return to class for an extended period of time, and she later learned that Stead had 
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called the student into her office to discuss his performance on the assessment.  

The next Monday, Junker logged into the testing system and discovered that a 

new “passing” score was listed for the student who had previously received a score of 

“approaching standards”, and the system also showed that the student had been 

allowed to retake all three sections of the assessment after his test had been 

reactivated. The test examiner’s manual allowed for reactivation of student tests but 

only in rare cases such as power failure or internet connection issues. Junker contacted 

district administration and reported that she believed Stead was cheating by not 

following state test administration guidelines in allowing a student who did not pass the 

assessment to retake sections of the assessment until a passing score was achieved.  

Within twenty-four hours of being contacted by Junker, Superintendent Allison 

contacted KDE Deputy Commissioner Brad Neuenswander. During the investigation of 

the report of cheating, it was revealed that there were other incidents of reactivations of 

tests for ““construction noise,” “flew through test,” “did not do his best,” “anger 

problems,” “emotionally disturbed student out of control,” and “students not being taught 

how to use a computer (Stead v. Unified School District No. 259 and John Allison, 2015, 

p. 1097). Stead testified that she believed these reasons for reactivation were 

permissible under test administration guidelines, and she testified that, during the prior 

school year, she had reactivated student tests for similar reasons such as student 

illness, technology issues, and failure of students to take their medication. According to 

Stead, she was never questioned, investigated, or disciplined for taking these actions. 

Superintendent Allison had contacted a consultant hired by the district to assist with the 

computerized testing.  The consultant, after reviewing test reactivation documentation, 
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concluded that he suspected the reactivations were purposed with allowing students to 

retake tests and achieve higher scores. In fact, the consultant testified that of the 15 

students he flagged as being “suspect” reactivations, “their original tests did not contain 

any omitted answers, and test parts were reactivated sequentially until the student 

achieved a passing score, then the reactivations stopped” (Stead v. Unified School 

District No. 259 and John Allison, 2015, 1097).  This information was forwarded to the 

KDE.  

U. S. D. No. 259 and the KDE maintained their individual policies that governed 

state testing procedures. The test examiner’s administration manual and the KDE 

required specific documentation for the special coding of extenuating situations that 

occurred during testing, including for students who gave no effort during the test. Since 

at least one student’s test was reactivated after the student gave no effort during the 

test, Stead was required to contact the KDE’s Assessment Department, and she did not 

fulfill this responsibility as the overseer of her campus testing (Stead v. Unified School 

District No. 259 and John Allison, 2015). Additionally, to protect administrators from 

accusations of reactivating student tests to improve scores, U. S. D. No. 259 required 

schools to maintain a “reactivation log” for documenting each instance of reactivation 

and the reason for the reactivation of a student’s test. Stead also did not meet this 

responsibility.  

On March 16, 2012, the school district requested that all schools submit their 

reactivation logs by March 28, 2012 and followed up the request with an email reminder 

on March 28, 2012 noting that reactivation logs were due that day. Later that same day, 

the district’s assistant superintendent of human resources emailed Enterprise campus 
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personnel to request the school’s reactivation log. After being told that the testing 

coordinator communicated that the logs were not complete, the assistant 

superintendent of human resources and the superintendent of elementary schools held 

a meeting with Stead, and, during the meeting, Stead was placed on administrative 

leave (Stead v. Unified School District No. 259 and John Allison, 2015). The school staff 

and students were told that Stead was on personal leave, and not disciplinary leave, 

but, after leaving the meeting, Stead responded to a question about why she was taking 

leave by stating, “For testing violations, I guess.” (Stead v. Unified School District No. 

259 and John Allison, 2015, p. 1098).  

Stead brought negligence claims against U. S. D. No. 359 and Superintendent 

Allison, and, upon the pretrial order’s requirement of the identification of her purported 

duties for the basis of the negligence claim, Stead identified the following: 

(1) To know and understand the applicable testing standards for the relevant 
testing period; to determine whether any violations of testing standards had 
occurred prior to placing [plaintiff] on administrative leave; 
(2) To contact state authorities to clarify any issues with respect to whether 
violations of testing standards had occurred; 
(3) To conduct a thorough, proper, and accurate investigation into the applicable 
testing and reactivation protocol in place for the relevant testing period and the 
circumstances of [plaintiff’s] decision to reactivate; 
(4) To obtain a properly completed reactivation log prior to taking disciplinary 
action against [plaintiff]; 
(5) To provide to [plaintiff] a written account of the matter that was under 
investigation and to obtain complete and accurate information from all witnesses 
including those identified by [plaintiff]; and 
(6) To refrain from making statements to the media and other third-parties 
regarding an internal personnel matter and from making defamatory remarks 
regarding [plaintiff]; and to protect against the injuries and damages sustained by 
[plaintiff]. (Stead v. Unified School District No. 259 and John Allison, 2015, p. 
1113) 

 
U. S. D. No. 259 and Superintendent Allison asserted their entitlement to summary 

judgment on the negligence claim under the KTCA’s discretionary function exception for 
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duties they carried out in the exercise and performance of a discretionary function tied 

to their positions as governmental employees. The court was left to determine whether 

the defendants’ tortious conduct actually occurred during the performance of a 

discretionary function (Stead v. Unified School District No. 259 and John Allison, 2015).  

 In identifying principles to guide their decisions, courts considered the nature and 

quality of the discretion and if the conduct was bound by a legal statute or pre-existing 

case. In doing so, the courts had “concisely stated, the rule is that if a government 

official in performing his statutory duties must act without reliance upon a fixed or readily 

ascertainable standard, the decision he makes is discretionary and with the exception of 

the Tort Claims Act” (Stead v. Unified School District No. 259 and John Allison, 2015, p. 

979). In Stead v. U. S. D. No. 259 (2015), the court concluded, as they had previously 

decided in Haehn v. City of Hoisington (1988), undisputed facts establish that the 

Superintendent Allison was required to exercise policy-making discretion in investigating 

the allegations of misconduct against Stead and formulating an administrative response 

to his findings (Stead v. Unified School District No. 259 and John Allison, 2015). As 

Superintendent Allison’s response was not prescribed by pre-existing, strict guidelines 

or mandates, his duties in responding to the investigation required him to rely on his 

professional judgment and discretion. This fact supported the defendant’s meeting the 

burden to show the nature and quality of the discretion exercised during the 

investigation of Stead and the subsequent solicitation of her resignation was reflective 

of the intent of the KTCA’s discretionary function exception. 

Since Stead failed to challenge the defendant’s motion for summary judgment 

based on citing a statute, case law, or other binding legal authority or guidelines, her 
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claim of negligence failed as a matter of law, as in Kirk v. City of Shawnee (2000), 

because of the defendant’s immunity provided under law by the KTCA. The court 

granted U. S. D. No. 259 and Superintendent Allison’s motion for summary judgment 

and entered a summary judgment against all negligence claims. 

The immunity provisions and exceptions provided in the KTCA extended school 

districts and their employee’s considerable amounts of protections as a result of district 

or employee negligence. The cases analyzed in this chapter provided an extensive 

sample of public school education cases heard and ruled on since the enactment of the 

KTCA in 1979. As school districts and their employees faced lawsuits contending that 

their negligent behavior caused injury or harm to the plaintiff, the discretionary function 

exception and the recreational use exception were commonly used to determine if 

school districts and school employees qualified for immunity for negligent acts carried 

out in the performance of their job-related duties. The rulings in the cases analyzed 

supported the purpose of the recreational use exception in encouraging governmental 

entities to allow property to be used for recreational purposes but at the same time 

providing liability for the governmental entities to do so without the threat of lawsuits 

being a determining factor in their allowance. As the analysis pertained to the 

discretionary function exception, the rulings supported the intent of the exception in 

qualifying the acts of a governmental entity and its employees for immunity when the 

employee acted within the scope of his or her employment.  
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CHAPTER 5 

CONCLUSIONS and IMPLICATIONS 

Prior to the enactment of the Kansas Tort Claims Act in 1979, Kansas recognizes 

the doctrine of sovereign immunity and provides state citizens no vehicle for redress for 

torts against governmental entities. With the enactment of the KTCA, governmental 

entities assume liability for torts on behalf of the entities and their employees in a similar 

respect to private entities’ liability. As governmental entities, school districts and school 

employees qualify for immunity under the KTCA’s exceptions to liability, most notably 

under the discretionary function exception and the recreational use exception. Under 

the KTCA’s discretionary function exception, governmental entities and their employees 

are provided immunity for damages resulting from the exercise or performance or failure 

to exercise or perform discretionary functions or duties within their role as a 

governmental employee. Under the KTCA’s recreational use exception, governmental 

entities and their employees are afforded immunity from liability for injuries resulting 

from the use of public property intended or permitted for recreational purposes, barring 

gross and wanton negligence.  

 

Research Design 

 Sixteen cases against Kansas school districts and employees involving the 

application of the KTCA are analyzed for this study.  Of the sixteen cases studied, 

immunity is granted to the defendant school districts in 75% of the cases.  The Issue, 

Rule, Application, Conclusion (IRAC) method of case briefing and analysis is employed 

to identify the issue or issues raised by the facts of the case, to identify the rule of law 
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that governed the issue, to analyze and apply the rule of law, and to draw a conclusion 

based on the analysis and application of the rule of law. Primary and secondary sources 

of law are utilized as resources for the analysis. As published cases are given binding 

precedential status by the courts, no unpublished cases are used because judges do 

not deem them worthy of publication and precedential value. The following research 

question guided the data collection and analysis: 

How have Kansas state courts interpreted the Kansas Tort Claims Act in litigation 

against state school districts and their employees? 

 

Conclusion 

KTCA legislation conveys that no liability exists for a governmental entity’s or 

employee’s failure to exercise or perform a discretionary function or duty within the 

scope of job responsibilities (KTCA, 1979).  Legally, the KTCA requires a person to act 

toward others with the care and protection that a reasonably prudent person would use 

in a similar circumstance.  The duty that school districts and employees owe to their 

students receives considerable attention in the cases analyzed in this study.  Breaches 

in this duty strengthen the probability of placing liability on school districts and their 

employees due to the entity’s negligence. Reference to the special relationship and the 

resulting duty between students and schools is reiterated in several cases. The special 

relationship relates, in part, to the doctrine of in loco parentis which supports the degree 

of responsibility for the care and well-being of students under the control of an educator. 

In Paulsen v. Unified School District No. 368 (1986), an appellate court affirms an 

earlier district court decision in ruling that the school district and the woodworking 
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classroom teacher do not breach their duties after a student injures himself with a table 

saw. The court grants the defendant’s motion for directed verdict by examining 

teacher’s obligation to provide adequate supervision of student and the district 

obligation to oversee and supervise the teacher in providing a reasonably safe 

environment for students. The facts in the case show that the teacher does provide the 

students with proper instruction on using the tool during their safety unit. Although 

evidence also shows that the teacher fails to enforce the rule of using the safety guard 

with the saw, fails to implement rules for using the table saw without the safety guard, 

and fails to properly supervise the students’ use of the table saw; an equally divided 

court affirms the trial court’s judgment and rules neither the school district nor the 

teacher breached their duties because the teacher’s failure is manifested in his 

discretionary duties as the classroom teacher. 

In a case with similarities to Paulsen v. USD No. 368 (1986), the court in Greider 

v. Shawnee Mission Unified School District (1986) rules that the school district is not 

immune from liability regarding a student’s injury in a woodworking class because the 

district’s actions are governed by a readily ascertainable standard duty. The court 

ultimately finds that the school district is under a legal duty to supervise and take steps 

to provide the student with a safe environment in the woodworking class and rules that 

these duties are not discretionary, negating the possibility of application of the 

discretionary function exception that is applied earlier in Paulsen v. Unified School 

District (1986). In referring to Paulsen v. Unified School District (1986) and the steps 

that Detwiler takes in safety instruction and procedures, the court alludes that the district 
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shall take reasonable steps to provide instruction on safety procedures, to provide 

proper saw safety guards, and to provide warning signs on the work table. 

 Dunn v. Unified School District No. 367 (2002) is another example of a case 

questioning whether a school district breaches its duty to protect its students. This case 

centers on one of the essential elements in a negligence claim: standard of care. After 

two students run into a plate glass door and shatter it, the broken glass severely injures 

both students. The students claim the district owes them the duty to supervise them and 

to take reasonable steps to protect them. The court finds that the district breaches its 

duty to supervise and protect its students because of the course of action or standard of 

care that a reasonable person takes to negate a finding of negligence connected to the 

unsafe glass door. Similarly, in Sanchez Sanchez v. Unified School District No. 469 

(2014), after a district court grants the school district summary judgment on principles of 

respondeat superior liability and the adoptive immunity provision in the KTCA, an 

appellate court concludes that the district court errs in its decision because the school 

district is directly liable for a breach in supervision and protection of a student who is 

repeatedly bullied and ultimately physically assaulted by other students. Gilliam v. 

Unified School District No. 244 (2005) is a case that involves another missing element 

of negligence, physical injury relating to a defendant’s negligent act.  After a student 

files claims against the district for negligent infliction of emotional distress, negligent 

hiring, negligent supervision, and negligent retention of a teacher who harasses her, the 

court grants immunity to the school district because the court decides the student’s 

claims that she suffers nausea, nightmares, fatigue, and vomiting do not meet the 
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necessary standard for classification of a physical injury. For a negligence claim to be 

successful, a physical injury resulting from the actions of the defendant do exist. 

Students, parents, and schools, bear responsibility for ensuring safe and 

effective transportation to and from school, but liability rests heavily with the school 

district.  As it pertains to school district’s liability involving the transportation of students, 

three cases illustrate how Kansas courts rule on the liability that school districts and 

school employees assume in their roles in carrying out this service. In three 

transportation cases, in only one of the three, Kansas State Bank and Trust Company v. 

Specialized Transportation Services (1991), do the courts state the school district does 

not qualify for immunity from liability. 

In Kansas State Bank and Trust Company v. Specialized Transportation Services 

v. U. S. D. 259 (1991), the school district is held liable for a student’s harm that results 

from being sexually molested by a contracted driver. The court’s refusal to grant the 

school district immunity is supported by the KTCA’s discretionary function exception 

regarding claims based on the exercise or failure to exercise discretionary functions or 

duties directly related to their job requirements (KTCA, 1979).  When a governmental 

entity or its employee does not follow mandatory guidelines in the exercise or 

performance or failure to exercise or perform job duties, the action nullifies immunity 

under the discretionary function exception. The court concludes that the bus driver’s 

failure to follow mandatory guidelines in the contract with the district requiring the 

drivers to submit prompt written disciplinary reports abrogates the discretionary function 

exception. The Supreme Court concludes that, if the bus driver follows the mandated 
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policy communicated in the contract, remedial action ultimately can prevent the 

molestation.  

In the other two transportation cases, Hackler v. Unified School District No. 500 

(1989) and Honeycutt By and Through Phillips v. City of Wichita (1992), courts rule that 

the school districts qualify for immunity from liability. Honeycutt By and Through Phillips 

v. City of Wichita (1992) questions if U. S. D. 259 exercises reasonable care due to a 

special relationship that exists between Jeremy Honeycutt and the school district when, 

after the student exits a school bus following his trip home, Jeremy runs and falls under 

a moving train, severing parts of both legs. The plaintiffs claim that the district owes this 

duty until they give custody to another adult who is responsible for the student and that 

the school district policies and procedures outline safety procedures relating to this duty. 

The appeal court dissents and insists that the school board policy is not a mandatory 

set of guidelines giving rise to a duty but are guidelines left to the discretion of school 

administrators. By insisting that school administrators retain discretion in safety 

procedures, the courts qualify the school district for immunity from liability under the 

KTCA’s discretionary function exception. Although the case does not involve 

transportation, the vital elements of the discretionary function exception, as it relates to 

discretion and mandatory guidelines, are also evident in Stead v. Unified School District 

Number 259 and John Allison (2015) when a court grants the school district and the 

superintendent summary judgment against a principal who resigns after the 

superintendent completes an investigation into state testing violations. Although 

Principal Stead claims that the superintendent acts negligently in his investigation, the 

court notes that the facts of the case support that the superintendent acts with discretion 
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and is not bound by mandates or strict guidelines for carrying out his investigation into 

testing improprieties, thus calling in the discretionary function exception in the KTCA. 

Similarly, in Hackler v. Unified School District No. 500 (1989), an appeal court 

affirms a trial court’s judgment and rules U. S. D. 500 does not breach any duty owed to 

a student who is hit by a car after he exits a school bus and attempts to cross a street. 

The plaintiff claims that the district owes him a duty to instruct him to cross the street in 

front of a school bus, and to unload the student on the side of the street on which he 

lives, as outlined in Kansas Department of Transportation provisions in the Kansas 

Administrative Regulations 36-13-31 detailing the duties of transportation supervisors 

and bus drivers. Conversely, the court finds that there are no regulations that required 

U. S. D. 500 to unload the student on the side of the street on which he lives and that 

the duty to instruct the student on crossing the street and ensuring that this direction is 

followed only applies to students who do cross the street to reach their home. As 

revealed in these cases, the existence of mandatory regulations for taking specific 

courses of actions is the determining factor in qualifying a school district or school 

employee for immunity under the discretionary function exception for the exercise or 

performance or failure to exercise or perform their job duties.      

Promoting community recreation and providing facilities to enjoy public 

recreational activities is a laudable and honorable goal for educational entities in 

Kansas. In most instances, the KTCA mandates that governmental entities and their 

employees are held to the same liability as their counterparts in the private sector.  

Under the recreational use exception, the KTCA grants immunity from liability to 

governmental entities for “any claim for injuries resulting from the use of any public 
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property intended or permitted to be used as a park, playground or open area for 

recreational purposes, unless the governmental entity or employee thereof is guilty of 

gross and wanton negligence proximately causing such injury” (KTCA, 1979, p. 5).  

Although providing opportunities for physical recreation is inherent with the inevitability 

of injuries, the recreational use exception supports and incentivizes governmental 

entities in providing facilities for recreational use without the fear of constant litigation for 

injuries that occur on the property provided for the activities.   

The recreational use exception is prevalent in several cases in the study. In 

Nichols v. Unified School District No. 400 (1990), the appellate court rules that the 

school district is immune from liability after a student is injured as he runs from a 

practice field to the locker room after practice. The appellate court affirms the district 

court’s application of the recreational use exception because the student’s injuries 

results from the use of the school district’s premises and not the condition of the 

premises, as the plaintiff contends. The use of a governmental entity’s property for 

recreational purposes is the determining factor in an entity qualifying for the exception to 

liability. 

Jackson ex rel. Essien v. Unified School District No. 259 (2000) and (2001) 

confirms the purpose of the KTCA’s inclusion of the recreational use exception 

regarding injuries that occur on school district owned property. In these two cases, the 

courts rule that the recreational use exception applies to the use of recreational facilities 

that are intended and permitted for public use. As the KTCA’s recreational use 

exception references “open areas”, the court holds that school gymnasiums qualify as 

open areas under the exception and injuries in the setting are immune from liability. The 
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“open area” argument is also supported in the appellate court’s ruling in Wright v. 

Unified School District No. 379 when the court affirms the trial court’s awarding of 

summary judgment for the school district because the gymnasium in which a student’s 

wrestling injury with a coach occurs is a recreational use area permitted and intended 

for public use. Additionally, as Poston v. Unified School District No. 387 (2007) 

confirms, facilities within and associated with recreational use facilities qualify for the 

recreational use exception because, in this case, a person claims negligence for an 

injury sustained in common areas associated with a school gymnasium. 

 Under the recreational use exception, governmental entities do not qualify for 

immunity in cases of gross and wanton negligence. In Lanning By and Through Lanning 

v. Anderson (1996), a district court denies a school district’s move for a directed verdict 

on the grounds of insufficient evidence of gross and wanton negligence pertaining to a 

student who suffers a head injury from being hit with a discus as he walks on the 

sidewalk of a school playground.  A jury awards the student damages. On appeal, the 

appellate court finds that there is no evidence to support the school district employees 

realizing the imminence of danger exists and holds that the district court errs in allowing 

the gross and wanton negligence question to proceed to the jury. In delivering its ruling, 

the court refers to Lee v. City of Fort Scott (1985) and Willard v. City of Kansas City 

(1984) to highlight the most important factor in the defendant’s realization of imminent 

danger resting on the defendant receiving a prior notice of injury. Since the school 

district has not received a prior notice of imminent danger, no gross and wanton 

negligence exists. 
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 In Barrett ex rel. Barrett v. Unified School District No. 259 (2001), the mother of a 

student sues the district for negligence and gross negligence that results in her son’s 

death from a heat stroke during a supervised football practice. The mother claims that 

the district is not entitled to immunity under the KTCA’s recreational use exception 

because she feels that her son’s injury is caused by a coach’s negligence and not the 

condition of the school district’s property. While the trial court rules that the application 

of the KTCA’s recreational use exception is not applicable because the school owes a 

general duty of care to its students, on appeal, the appellate court finds that the 

recreational use exception does apply because the exception provides immunity for 

school districts and their employees resulting from the use of public property intended 

and permitted for recreational purposes, exclusive of gross and wanton negligence 

proximately causing the injury. In delivering its opinion, the court reiterates that the 

application of the recreational use exception does not rest on if the injury is a result of 

the recreational activity on the property, but it rests on the location and intended 

purpose of the facility in which the injury occurrs. 

 

Implications for Practitioners 

 School districts and school employees in Kansas generally hold substantial 

immunity for negligence that occurs in carrying out their duties as educators. Under the 

KTCA, liability is the rule, and immunity is the exception. In the absence of mandatory 

guidelines and procedures, school employees use their discretion in performing their job 

duties. This discretion also qualifies school employees for immunity from liability in 

cases of negligence. It is essential that educators understand that this qualified 

immunity exists for school districts and school employees performing governmental 
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functions, not proprietary functions.  

 The recreational use exception serves to encourage school districts to provide 

structures that, in addition to serving the learning needs of students, afford opportunities 

to benefit the greater good of their communities. Without the threat of litigation, more 

school districts permit more recreational use opportunities on district owned and 

operated property and facilities. Understanding the KTCA’s recreational use exception 

and its emphasis on the importance of the location of negligence that occurs on school 

district property is important. Under the recreational use exception, the location of a 

plaintiff’s allegation of negligence determines if immunity can be applied. When the 

property is permitted or intended for recreational use, the district shall qualify for 

immunity for negligence claims by those who take advantage of using these facilities, 

with the exception of cases where the plaintiff alleges and successfully proves gross 

and wanton negligence. Through responding and addressing any reports of imminent 

danger that facilities pose in a timely manner, educators reinforce the immunity that is 

provided under the recreational use exception. 

 

Recommendations for Further Study 

The findings from this study provide a substantial basis upon which to expand the 

study of litigation against school districts and school educators.  Progress has been 

made in educators’ understanding of the impact of the KTCA, but several important 

research questions remain.  In Chapter 4, the case law analysis confirms the 

importance of educators’ understanding not only the KTCA but the specific immunities 

for school districts and educators.   
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Based on the data presented in this study and the conclusions drawn from the 

analysis, I recommend the following additional research.  For comparative purposes, 

further research can replicate the study to determine how courts in Kansas’s nearest 

bordering states, Missouri, Nebraska, and Colorado, interpret their state tort claims acts 

in cases against school districts and employees and to determine if the courts’ 

judgments significantly differ from similar cases in Kansas.  Additionally, research can 

assess Kansas public school educators’ knowledge of state tort liability and the 

exceptions to liability afforded educators via exceptions to liability in the KTCA.  School 

districts can use this data to design professional development focusing on ensuring all 

educators understand how to fulfill their job-related duties without becoming negligent.  



129 
 

REFERENCES 

49 Congressional Record (1886). 

50 Congressional Record (1887a).  

50 Congressional Record (1887b). 

50 Congressional Record (1887c) (n. p.). (Statement of Congressman John Randolph  

 Tucker). 

Albright, J., & Putman, W. H. (2013). Legal research, analysis, and Writing (3rd ed). 

Mason, Oh: Cengage Learning. 

Armstrong, W. P., & Cockrill, H. (1942). The federal tort claims bill. Duke Law 

Scholarship Repository Journal, 9(2), 327-334. 

Barrett ex rel. Barrett v. Unified School Dist. No. 259, 272 Kan. 250, 
 

32 P.3d 1156, 157 Ed. Law Rep. 917, Kan. (2001). 
 
Barton v. United States, 609 F.2d 977, 979 (1979). 
 
Berkovitz v. United States, 486 U.S. 531 (1988). 

Black’s Law Dictionary, 126 (10th ed. 2010). 

Boaldin v. University of Kansas 242, Kan. 288, 747 P.2d 811 (1987). 

Bonewell v. City of Derby 236 Kan. 589, 693 P.2d 1179 (1985). 
 
Borchard, E. M. (1933). The federal tort claims bill. The University of Chicago Law 

 
Review, 1(1), 1-12. 

Borchard, E. M. (1924). Government liability in tort. The Yale Law Journal, 34(1), 1-45. 

Brookshire, J. (2015). Civil liability for bullying: How federal statutes and state tort law 

can protect our children. Cumberland Law Review, 45(2), 351-394. 

Brown v. Wichita State University, 540 P.2d 66 (Kan. 1975). 



130 
 

Bruno, J. (2012). Immunity for discretionary functions: A proposal to amend the federal 

tort claims act. Harvard Journal on Legislation, 49(2), 411-450. 

Carman, J. N. (2009). Analysis of qualified immunity for Texas public school  

 professional employees as interpreted by the Texas courts. Unpublished  

 dissertation, University of North Texas, Denton, Texas, United States. 

Carroll v. Kittle, 457 P.2d 21 (Kan. 1969). 

Caywood v. Board of County Commissioners, 434 P.2d 780 (Kan. 1967). 

Chakeres, A. (2008). The tension between sovereign immunity and popular sovereignty. 

University of New Mexico Law School Honors Papers. 

Chemerinsky, E. (2001). Against sovereign immunity. Stanford Law Review, 53(5), 

1201-1224. 

Chisholm v. Georgia, 2 U.S. 419 (1793). 

Cohens v. Virginia, 19 U. S. 264 (1821). 

Cook v. City of Topeka, 654 P.2d 953 (Kan. 1982). 

Dalehite v. United States, 346 U.S. 15 (1953). 

Dobbs, D. B. (2001). The law of torts, 1, Ch. 15, sec. 273, 734-35 

Dougan v. Rossville Drainage District, 757 P.2d 272 (Kan. 1988). 

Duke, R. J. (2004). The tucker act and payment bond surety's equitable claim of 

subrogation post-blue fox: Keys to the courthouse doors. Catholic University Law 

Review, 54(1), 267-296. 

Dunn v. Unified School District No. 367, 30 Kan. App. 2d 215, 40 P.3d 315, 

161 Ed. Law Rep. 1026, Kan. App. (2002). 
 
Federal Tort Claims Act, 28 USC § 2671-2680 (1946). 
 



131 
 

Figley, P. F. (2010). In defense of feres: An unfairly maligned opinion. American 

University Law Review, 60(2), 393-472. 

Figley, P. F. (2011). Ethical intersections & the federal tort claim act: An approach for 

government attorneys. University of Saint Thomas Law Journal, 8(3), 347-374. 

Frazier v. Cities Service Oil Co., 159 Kan. 655, 157 P.2d 822 (1945). 
 
Friesen v. Chicago, Rock Island & Pacific Rld. 215 Kan. 316, 524 P.2d 1141 (1974)  . 
 

Gersten, D. M. (2007). Effective brief writing and oral argument: Gaining the inside  

 track. Florida Bar Journal, 81(4), 26-29. 

Gibbons v. United States, 75 U.S. 269 (1868). 

Gilliam v. U.S.D. No. 244 School District, 397 F. Supp. 2d 1282, 204 Ed. Law 
  

Rep. 603, D. Kan., (2005). 
 

Greider v. Shawnee Mission Unified School D. 512, 710 F. Supp. 296 (D. Kan. 1989). 
 
Glynos v. Jagoda 249 Kan. 473, 819 P.2d 1202 (1991). 
 
Hackler v. U.S.D., No. 500 245 Kan. 295, 777 P.2d 839 (1989). 
 
Hackman, A. M. (1997). The discretionary function exception to the federal tort claims  
  

act: How much is enough? Campbell Law Review, 19(2), 411-446. 
 
Haehn v. City of Hoisington 702 F.Supp. 1526 (1988). 
 
Hamilton, A., Madison, J., & Jay, J. (1787-1788). The federalist Papers. Reprint, New 

York: New American Library of World Literature, p. 1961. 

Harvard Law Review. (1998). Government tort liability. Harvard Law Review, 111(7), 

2009-2026. 

Harvard Law Review. (2012). Westfall act: D. C. circuit holds that U. S. officials are 

 immune from alien tort statute claims. Harvard Law Review, 125(4), 1080-1087. 



132 
 

Harvard Law Review. (2015). Reconciling, state sovereign immunity with the fourteenth  

 amendment, 129(4), 1068-1089, 

Hendrix v. Topeka, 643 P.2d 129 (Kan. 1982). 

Herauf, T. J. (2014). Immunity for New Mexico Public School Districts and the 1978  

 Tort Claims Act. Denton, Texas. UNT Digital Library. Retrieved from  

 http://digital.library.unt.edu/ark:/67531/metadc699955/ 

Hjort, B. L. (1973). The passing of sovereign immunity in Montana: The king is 

dead!  Montana Law Review, 34, 283-299. 

Holtzoff, A. (1942). The handling of tort claims against the federal government. Duke 

 Law Scholarship Repository Journal, 9, 311-326. 

Honeycutt By and Through Phillips v. City of Wichita, 251 Kan. 451, 836 P.2d 
 

1128, (1992). 
 

Hopkins v. State, 702 P.2d 311 (Kan. 1985). 

Hyer, A. (2007). The discretionary function exception to the federal tort claims act: A 

proposal for a workable analysis. Brigham Young University Law Review, 4, 

1091-1150. 

Indian Towing Co., Inc. v. United States, 350 U.S. 61 (1955). 

Jackson v. Kansas City, 680 P.2d 877 (Kan. 1984). 

Jackson ex rel. Essien v. Unified School Dist. 259, Sedgwick County, 

268 Kan. 319, 995 P.2d 844, 142 Ed. Law Rep. 1066 (2000). 
 

Jackson ex rel. Essien v. Unified School Dist. No. 259, 29 Kan. App.2d 826, 
 

31 P.3d 989, 157 Ed. Law Rep. 346, Kan. App., (2001). 
 

  

http://digital.library.unt.edu/ark:/67531/metadc699955/


133 
 

Jayson, L. S., & Longstreth, R. C. (2014). Handling federal tort claims: Administrative  

 and judicial remedies §1.01: Matthew Bender.  

Kansas Bill of Rights, § 8 (1859). 

Kansas Department of Transportation, Kansas Administrative Regulations, Article 36-3- 
 
 31, 1977. 
 
Kansas Tort Claims Act, Kan. Stat. Ann. § 6101-6120 (1979). 

Kansas State Bank & Trust Co. v. Specialized Transportation Services, Inc., 
 

249 Kan. 348, 819 P.2d 587 (1991). 
 

Kansas Bar Association (2015). The Coverdell teacher protection act. Law Wise.   

Kansas Legislative Research Department (2015). Tort claims act. 1-4. Retrieved from  

 www.kslegresearch.org 

Kansas Legislative Research Department. (2015). Kansas Legislator Briefing Book.  

 Retrieved from www.kslegresearch.org 

Kawananakoa v. Polyblank, 205 U.S. 349 (1907). 

Kemp, J. (1971). Torts - Sovereign immunity -The government's liability for tortious 

conduct arising from proprietary functions. DePaul Law Review, 20, 302-312. 

Kimel v. Florida Bd. of Regents 528, U.S. 62 (2000). 
 

Krause, G. P. (1984). Municipal liability: The failure to provide adequate police 

protection -- The special duty doctrine should be discarded. Wisconsin Law 

Review, 499-529. 

Kriesel Hall, S. (2013). A legal analysis of litigation against Mississippi educators and  

 school systems under the Mississippi Tort Claims Act. Unpublished dissertation.  

 University of North Texas, Denton, Texas. United States. 

http://www.kslegresearch.org/
http://www.kslegresearch.org/


134 
 

Lacefield, K. L. (2010). A legal analysis of litigation against Oklahoma educators  

 and school districts under the Oklahoma Governmental Tort Claims Act. Denton,  

 Texas. UNT Digital Library. http://digital.library.unt.edu/ark:/67531/metadc28446/ 

Lanning By and Through Lanning v. Anderson 22 Kan. App.2d 474 (1996) 
 

921 P.2d 813. 
 

Lee v. City of Fort Scott 238 Kan. 421, 710 P.2d 689, (1985). 
 

Lee, R. D. (1996). Federal employees, torts, and the Westfall act of 1988. Public 

Administration Review, 56(4), 334-340.  

Maher, P., Price, K., & Zirkel, P. (2010). Governmental and official immunity for school 

districts and their employees: Alive and well?  Kansas Journal of Law and Public 

Policy, 19, 234-251. 

Matthews, D. E. (1957). Federal tort claims act: The proper scope of the discretionary 

function exception. The American University Law Review, 6, 22-39. 

Mawdsley, R. D. (2010). Standard of care for students with disabilities: The intersection 

of liability under the IDEA and tort theories. Brigham Young University Education 

and Law Journal, 2, 359-390. 

McCoy v. Board of Regents, 413 P.2d 73 (Kan. 1966). 

McDaniel, R. R. (2014). A legal analysis of litigation against Georgia educators and  

 school districts under the Georgia Governmental Tort Claims Act. Denton, Texas.  

 UNT Digital Library. Retrieved from 

http://digital.library.unt.edu/ark:/67531/metadc700100/ 

 

 

http://digital.library.unt.edu/ark:/67531/metadc28446/
http://digital.library.unt.edu/ark:/67531/metadc700100/


135 
 

Miller v. Kansas Turnpike Authority, 392 P.2d 89 (Kan. 1964). 

Mittal, R. A. (2015). The accrual of wrongful death claims under the FTCA. University of 

Chicago Law Review, 82(4), 2169-2207. 

Moran v. State of Kansas, 267 Kan. 583 (1999). 

Mower v. Inhabitants of Leicester, 9 Mass. 247 (1812). 

Newnham, H. (2000). When is a teacher or school liable in negligence? Australian 
 

Journal of Teacher Education, 25(1), 45-51. 
 
Nichols v. Unified School District No. 400, 246 Kan. 9, 785 P.2d 986 (1990). 
 
Nkemakolam v. St. John's Military School, 876 F. Supp. 2d 1240 (Dist. Court, D. Kan.  
 

2012). 
 
Olsen, M. A. (1996). The king can do no wrong, but will he do right by our school  

 children? Brigham Young University Education and Law Journal, 1(4), 55-66. 

Owen, D. G. (2007). The five elements of negligence. Hofstra Law Review, 35(4), 1671-

1686. 

Ozuk v. River Grove Board of Education, 666 N.E.2d 687, 281 Ill. App. 3d 239 217 
 

 (1996). 
 
Parker v. City of Hutchinson, 410 P.2d 347 (Kan. 1966). 

Paul D. Coverdell Teacher Protection Act, 20 U.S.C. § 6731-6738 (2001). 

Paulsen v. Unified School District No. 368, 239 Kan. 180, 717 P.2d 1051 (1986). 
 

Perry, S. (2003). Harm, history, and counterfactuals. San Diego Law Review, 40(4), 

1283-1313. 

Poston v. Unified School District No. 387, 156 P. 3d 685 - Kan: Court of Appeals (2007. 
 
  



136 
 

Reglin, G. L. (1992). Public school educators' knowledge of selected Supreme Court  
 

decisions affecting daily public school operations. Journal of Educational  
 
Administration, 30(9), 26-31. 
 

Richardson, W. A. (1882). History, jurisdiction, and practice of the court of claims of the 

United States. United States Court of Claims. 

Robertson v. City of Topeka, 644 P.2d 458 (Kan. 1982). 

Robison v. State, 43 P.3d 821 (Kan. Ct. App. 2002) 43 P.3d 821, 30 Kan. App. 2d 476. 
 
Rowe, S. E. (2015). Legal research, legal writing, and legal analysis: Putting law school  

 into practice. Stetson Law Review, 29(4), (Originally published in 2000), 1-19.  

Russell v. Men of Devon, 100 Eng. Rep. 359 (1788). 

Russo, C. J. (2009). The law of public education (7th ed.). New York, NY: Thompson  

 Reuters/Foundation Press. 

Sanchez Sanchez v. Unified School District, 339 P.3d 399 (Kan. Ct. App. 2014). 

Sisk, G. C. (2013). The jurisdiction of the court of federal claims and forum shopping in 

money claims against the federal government. Indiana Law Journal, 88(1), 83-

150. 

Sisk, G. C. (2016). Litigation with the federal government. West Academic Press, 

University of Saint Thomas (Minnesota) Legal Studies Research Paper Number 

16-16.  

Smale, W. T., Gustafson, B., & Gounko, T. (2014). School board liability in cases of 

teacher misconduct. Educational Administration and Foundations Journal, 24(1), 

21-40. 

Smith v. Higgins, 87 P.2d 544 (Kan. 1939). 



137 
 

Smith v. Printup, 254 Kan. 315, 358, 866 P.2d 985 (1993). 
 

Smith, F. (2016). Local sovereign immunity. Columbia Law Review, 116(2), 409-487. 

Stead v. Unified School District No. 259 92 F.Supp.3d 1088 (2015). 
 

Stilo, T. (1989). Failure to warn of a known environmental danger: Limits on United 

States liability under the federal tort claims act (FTCA). Pace Environmental Law 

Review, 6(2), 589-613. 

Sughrue, J. A., & Driscoll, L. G. (2012). Legal research in the context of educational 

leadership. Educational Leadership Review, 13(2), 1-20. 

The Federal Employees Liability Reform and Tort Compensation Act of 1988 (1988), 28 

U.S.C. § 2679. 

U. S. Constitution, Amendment XIV. 
 

United States v. Gaubert, 499 U.S. 315 (1991). 

United States v. Lee, 106 U.S. 196 (1882). 

United States v. Varig Airlines, 467 U.S. 797 (1984). 

Vazquez, C., & Vladeck, S. I. (2013). State law, the Westfall act, and the nature of the 

bivens question. University of Pennsylvania Law Review, 161, 509-583. 

Weaver, O. J. (1958). FTCA in a nutshell. Cleveland State Law Review, 7(1), 106-117. 

Weaver, W. G., & Longoria, T. (2002). Bureaucracy that kills: Federal sovereign 

immunity and the discretionary function exception. American Political Science 

Review, 96(2), 335-349. 

Westerbeke, W. E. (2004). The immunity provisions in the Kansas tort claims act: The 

first twenty-five years. Kansas Law Review, 52(939), 941-1040. 



138 
 

Westerbeke, W. E., & Aziere, B. B. (2011). 2011 Kansas annual survey: Chapter 29 – 

Torts. 2011 Kansas Bar Association Annual Survey, 22, 313-337. 

Westfall v. Erwin, 484 U.S. 292 (1988). 

White, D. B. (2012). An assessment of the level of school law knowledge of South 

Carolina school principals and the implications for litigation and social justice. 

(Doctoral dissertation). Retrieved from http://scholarcommons.sc.edu/etd/1019. 

Willard v. City of Kansas City 235 Kan. 655, 681 P.2d 1067 (1984). 

 

Wilson v. Kansas State University (2002), 273 Kan. 584; 44 P.3d 454, (2002). 
 
Wohlford, W. (2003).  The Recreational use immunity of the Kansas tort claims           

           act: An exception or the rule?.  Kansas Law Review, 52, 211-239.  
 
Wolf, J. R. (2011). Taking a swing at appellate brief writing. Florida Bar Journal, 85(8), 

39-44. 

Wright v. Unified School District No. 379, 28 Kan. App. 2d 177, 14 P.3d 437, 
 

149 Ed. Law Rep. 897, Kan. App., (2000). 

Zillman, D. N. (1995). Protecting discretion: Judicial interpretation of the discretionary 

function exception to the federal tort claims act. Maine Law Review, 47, 365-388. 

Zirkel, P. (2006). Paralyzing fear? Avoiding distorted assessments of the effect of 

law on education. Journal of Law and Education, 35(4), 461-495. 

Zirkel, P. A. (2008). Discipline of students with disabilities: A judicial update. Education 

Law Reporter, 235, 1-10. 

Zirkel, P. A., & Clark, J. H. (2008). School negligence case law trends. Southern Illinois 

University Law Journal, 32, 345-363. 

 

http://scholarcommons.sc.edu/etd/1019



