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CHAPTER I 
 
 
 

INTRODUCTION 
 

Executive orders are an important source of presidential power, but the recent 

history of executive orders in presidential studies reveals a division in understanding 

regarding the nature of that power.  In his seminal piece, Presidential Power, Neustadt 

(1976) argues that unilateral presidential power, such as executive orders, represent a 

failure of presidential power.  In his view, executive orders are a last straw to be used by 

presidents only when they have failed to persuade others to act as they would prefer.  

There is also a growing number of scholars (Mayer 1999, 2001; Howell 2003; Cooper 

2002) who argue that executive orders represent an unrestrained source of unilateral 

power that minimizes if not eliminates a president’s sole reliance upon persuasion.  A 

more complete understanding of the constraints and opportunities that surround the use of 

executive orders will illuminate the true nature of the unilateral executive power available 

through executive orders      

The use of executive orders has been a part of presidential power since the 

nation’s founding.  George Washington issued the equivalent of the first executive order 

in 1787, and they have been an important element in the functioning of the presidential 

office ever since.  Presidents use executive orders for a wide range of reasons including 

the creation of organizations (Kennedy’s Peace Corps Executive Order 10924) 

responding to national crisis (Truman’s Executive Order 10730 sending the National 

Guard to integrate Arkansas schools), or adopting personal policy preferences (Bush’s 
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Faith Based Initiative Executive Orders 13198, 13199, 13279, 13280, 13342, and 13397).  

Although executive orders are an important source of unilateral power available to the 

president, scholars have only begun to address the factors contributing to the issuance of 

executive orders or to the duration of executive order policy once an order has been 

issued.  

A president’s authority to issue executive orders is derived both constitutionally 

and statutorily.  Although executive orders are not explicitly mentioned in the 

Constitution, they are justified on a practical level by need for the president to be able to 

communicate administrative directives and carry out his constitutional responsibilities.  

Article II of the Constitution allocates executive power to the president, stating, “the 

executive power shall be vested in a President of the United States.”  Furthermore it vests 

the president with the responsibility to, “take care that the laws be faithfully executed.” 

Although the Constitution does not explicitly delineate the mechanisms available to 

fulfill this responsibility, the president must have some binding means of communicating 

with the bureaucracy the president is charged with overseeing.  What is more, the 

Supreme Court has consistently held executive orders to be a legal power of the 

presidency as early as Marbury vs. Madison (5 U.S., 1 Cranch 137, 1803) which 

recognized the president’s authority to direct the bureaucracy.  Furthermore, the Supreme 

Court has given executive orders the same power and authority as public law (Jenkins v. 

Collard, 145 U.S. 546, 560-561, 1891).   

Executive order authority is also explicitly or implicitly granted statutorily to the 

president (Nicola and Halstead 2008).  This occurs explicitly in legislation like the 
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National Defense Authorization Act for Fiscal Year 2008 that draws on previous 

executive orders to define terms within the act (H.R. 4986, pg. 143) and also allows for 

certain provisions to be waived by executive order (H.R. 4986, pg. 327).  This occurs 

implicitly when a statue requires executive action in order to be implemented, but the 

administrative mechanism is not specified.  

The Supreme Court provided further clarification on the limits to executive order 

authority in Youngstown Sheet and Tube Company v. Sawyer (343 U.S. 759) where the 

Court considered the constitutionality of President Truman’s use of an executive order to 

seize steel mills.  In Youngstown, the majority opinion provides guidance as to the 

Constitutional limits of executive orders by stating “the President’s power to see that 

laws are faithfully executed refutes the idea that he is to be a lawmaker (343 U.S. 579 at 

587).”  Justice Black, further specified that executive order power “must stem either from 

an act of Congress or from the Constitution itself (343 U.S. 579 at 585).”  In other words, 

according to the Supreme Court, executive orders are not a means for the president to 

adopt cart blache any desired policy.  The president can only adopt policy unilaterally 

when he can justify that action either constitutionally or statutorily.  With this in mind, a 

president’s unilateral power to issue executive orders must be based in his constitutional 

power as defined by the Supreme Court or by public law as adopted by Congress.  

Since the power of executive orders is balanced between the Constitutional 

interest of the Supreme Court and the statutory interest of Congress, a president is likely 

to make strategic consideration of both Congress and the Court when issuing executive 

orders.  Because both Congress (Krehbiel 1998) and the Supreme Court (Segal and 
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Spaeth 1993) are ideologically driven, a president’s strategic considerations are likely to 

also be ideologically based.     

The 1992 battle between Congress and George H. W. Bush over abortion 

illustrates the type of strategic ideological interaction this study will explain.  While Bush 

was adamantly opposed to easing restrictions on abortion, there was growing support in 

Congress for lifting the funding moratorium imposed by Reagan on fetal research.  Faced 

with the realization that Congress was not only likely to pass an expansive bill but also 

override his veto, Bush issued executive order 12806 creating a fetal tissue bank from 

miscarried or nonviable fetuses.  His order was crafted not to implement his preference 

(no funding for fetal research), nor was it designed to keep a more liberal bill from being 

passed.  The order was specifically crafted to preserve his veto (Wigton 1996).  Thus the 

order was not an unrestrained exercise of executive power, but neither was it mere 

persuasion.  What this suggests is that the president’s ability to act unilaterally is 

dependent on his ideological standing relative to the ideological distribution of Congress.  

In addition to making strategic decisions about the response of Congress, the 

president must also consider the response of the courts.  In 1983, Ronal Reagan issued 

Executive Order 12404 which introduced limitations in the organizations that could 

participle in federal charity drives.  The new restrictions were immediately challenged by 

the NAACP in the federal courts.  The NAACP won in the lower court (NAACP v. 

Devine, 727 F. 2d 1247).  Despite this loss in the lower court, Reagan made no 

adjustment to the policy.  Having just appointed Sandra Day O’Connor to the Supreme 

Court, Reagan was considerably closer to the median ideology of the Supreme Court than 
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his predecessor (Martin and Quinn, 2002).  A year later the decision of the lower court 

was reversed by the five most conservative justices to hear the case1 in the Supreme 

Court (473 U.S. 788), and the order remains in effect today.  In this case, the 

consideration of the Court was critical in the duration of the executive order rather than in 

the issuance of the order. 

 

Previous Research 

Existing literature supports the strategic issuance of executive orders when 

considering ideological and political contexts.  Krause and Cohen (1997) and Cohen and 

Krause (2000) find that as the executive branch has become increasingly institutionalized 

the issuance of executive orders is more likely to be driven by the institution of the 

presidency, rather than by the personality of an individual president.  One of these 

institutional concerns is the potential response by Congress to unilateral action by the 

president.  Deering and Maltzman (1999) and Howell (2003) find that presidents issue 

executive orders strategically in order to avoid rejection by Congress, meaning that they 

are more likely to issue orders when they are ideologically within the gridlock interval.   

Yet, research provides limited support for strategic issuance when considering 

political timing.  Mayer (1999, 2001) finds that presidents issue executive orders based 

on strategic considerations of party unity in Congress and political timing within a term.  

Political timing variables include an increase in orders during an out-going president’s 

last month of office and an increase in orders issued when a president is campaigning for 

                                                 
1 Marshall and Powell did not participate in the case. 
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reelection.  Moreover, the existing literature has only conjectured about the policy 

duration of executive orders.   Light (1982) and Schramm (1981) suggest that they offer 

only temporary policy solutions.  While Cooper (2002) argues that policy hastily adopted 

through executive order is poorly written and subject to frequent correction or 

elimination.   

The focus of this dissertation will extend the existing literature on the strategic 

use of executive orders in the following three ways.  First, only Warber (2006) takes into 

account differences in the policy action taken by executive orders.  Possible actions 

include creating new policy, amending existing policy or revoking existing policy.  By 

taking these variations into account, I expect to uncover strategic choices where they 

have been previously expected but unobserved.  Understanding these differences also has 

implications for determining the duration of executive order policy. 

Second, Deering and Maltzman (1999) and Howell (2003) use the president’s 

proximity to the gridlock interval to observe strategic issuance of executive orders, but 

neither accounts for the strategic opportunities created by the movement of the interval 

over time.  Brandt (2004) finds that legislative opportunities are created when the 

gridlock interval shifts or shrinks as policies that were once ideologically within the 

gridlock interval becomes exposed2.  This dissertation will incorporate the strategic 

opportunities created by the availability of fresh policy space into the president’s 

consideration of executive order issuance. 

                                                 
2 These opportunities are observed using spatial models of the relationship between the president 

and Congress, and are explained in detail in chapters 2 and 3.  
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Third, existing literature makes no consideration of policy duration when 

considering the value or importance of an order.  There are both long and short term 

benefits of executive order policy duration.  Executive orders may offer a short term 

benefit by helping the president to secure reelection (Mayer 1999; Mayer and Price 2002; 

Deering and Maltzman 1999) by allowing the president to avoid defeat in Congress and 

by removing the need to share credit for policies adopted.  In the long-term, the longevity 

of executive orders is one way for a president’s policy impact to endure well beyond his 

own tenure in office.   

 

Dissertation Focus 

Viewing the president as a strategic actor, this paper will examine executive 

orders as one tool at the president’s disposal to implement his political will.  This analysis 

will demonstrate that the strategic considerations for issuing an order and the longevity of 

that order are functions of the gridlock interval.  Variations in issuance and longevity 

become apparent when examining three critical relationships.  These relationships are: 

issuing president and Congress, the issuing president and the Supreme Court, and the 

issuing president and future responding presidents/Congresses.  The results will extend 

the strategic analysis of Deering and Maltzman (1999) by including consideration of the 

specific action of an order, and it also presents longevity as an alternative measure of 

policy impact (Howell, 2003; Mayer, 2001; and Mayer and Price, 2002).  

This analysis relies on the gridlock interval as a strategic model that reveals the 

opportunities for both Congress and the president to act unilaterally relative to the 
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ideological constraints imposed by the Constitution and the rules of Congress.  

Introduced by Krehbiel (1997), this model places both public policy and political actors 

on an ideological continuum in order to demonstrate the opportunities and constraints for 

changing the status quo.  A model that places Congressional and presidential actors in the 

same space as the policies they hope to influence helps to demonstrate the tensions within 

the political process.  Using this model to describe the issuance and duration of executive 

orders will serve to moderate between the traditional Neustadtian view of executive 

orders offering a limited source of presidential power and the more recent arguments that 

view executive orders as a source of unlimited, unilateral power. 

Of course, the gridlock interval is not constant over time.  When political actors 

change due to elections, the new positioning of the gridlock interval may serve to 

preserve some orders and invalidate others.  For example, all of Bush’s posturing on fetal 

research funding only provided a temporary win.  Just a year later the gridlock interval 

had shifted enabling Congress to revoke his order with Public Law 103-43 (107 Stat. 

133) which was signed into law by his successor Bill Clinton.  Had Bush issued a more 

conciliatory order closer to the preferences of the median of Congress it is less likely that 

the change of administration would have resulted in such a rapid overturning of policy 

because the status quo would have remained within the gridlock interval. 

Krehbiel’s (1997) model can also be adapted to examine the ideological proximity 

between the president and the Supreme Court.  Since the Court decides cases by simple 

majority, the president only needs to persuade five justices in order to defeat any legal 

challenge to executive order policy.  Since justices vote according to their personal 
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ideology (Segal and Spaeth 1993), the president will be ideologically closer to a majority 

of justices as his ideology approaches the ideology of the median justice of the Court.      

Both the strategic use of executive orders and the longevity of orders are a 

function of the gridlock interval, and these distinctions become apparent by examining 

three critical interactions.  These interactions occur between the issuing president and 

Congress, the issuing president and the Supreme Court, and the issuing president and 

future responding presidents.  The first two interactions illuminate the strategic 

considerations when issuing a new executive order or amending an order.  The last 

illuminates strategic considerations when revoking existing policy, which is critical to 

understanding the contributing factors to the longevity of an order.  

 

Dissertation Organization 

Chapter II reviews the existing executive order literature with emphasis on three 

critical areas.  First, I discuss theories of presidential power as they relate to executive 

orders including personal presidency theory, institutional presidency theory, and 

unilateral presidential theory.  Second, I extend existing institutional models to account 

for unilateral policy opportunities created by ideological change within political 

institutions and introducing policy duration as strategic presidential consideration.  

Finally, I examine strategic considerations in the issuance of executive orders 

emphasizing both the president’s consideration of Congress and the Supreme Court.   

In chapter III, I propose a conditional power model to describe both the 

strategic issuance of executive orders and the duration of executive orders as a function 
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of the president’s ideological proximity to Congress and the Supreme Court.  Using 

spatial modeling, I demonstrate how the president strategically chooses when to issue 

orders in order to avoid being overturned by the Congress and the Court, and how the 

availability of fresh policy space creates strategic opportunities for the president to issue 

executive orders.  Using similar models I also demonstrate how these same factors 

determine the duration of an executive order once it has been issued.  

The next three chapters empirically test the conditional theory of executive order 

issuance and duration.  The first I provide a statistical overview of executive order data.  

This is followed by a regression analysis of the impact a president’s ideological 

proximity to Congress and the Court has on the issuance of executive orders.  Lastly, I 

test the impact of an orders ideological proximity to Congress and the Court on the 

duration of an executive order. 

Chapter IV offers an overview of modern executive orders from 1937 to 2003.  

Data from this time frame is used in Chapters V and VI to empirically test the 

conditional theory of executive order issuance and duration.  The overview includes four 

areas of emphasis.  First, I survey the three types of executive orders.  Second, I examine 

patterns in executive order issuance both annually and by term of office.  Third, I 

consider the reaction of Congress and the Court to the orders issued.  Fourth, I offer an 

overview of executive order duration. 

The conditional model of executive order issuance is empirically tested in chapter 

five.  I use a negative binomial regression to observe the correlation between the number 

of orders issued annually and the president’s proximity to the gridlock interval.  This 
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includes the two primary criteria of the conditional model.  The conditional model holds 

that presidents will issue more executive orders when they are ideologically within the 

gridlock interval of Congress or near the ideology of the median member of the Supreme 

Court.  In addition, it holds that the number of orders issued will increase as fresh policy 

space becomes available near the gridlock interval. 

 The conditional model of executive order duration is tested in chapter six.  In this 

chapter the unit of analysis is the individual executive order rather than an annual event 

count.  Using a logit event history analysis, I examine whether ideological proximity to 

Congress or the Court and the availability of fresh policy are correlated to the probability 

that an order will be terminated.  In addition to testing the conditional model, I also test 

three competing theories of executive order duration.  I find evidence that duration is 

determined in part by party control of the White House, bureaucratic inertia, and the level 

of institutional support available from Congress or the Court. 

Chapter VII summarizes the results of the empirical chapters.  I discuss the 

adequacy of the conditional model to predict the issuance and duration of executive 

orders, including the strengths of my findings as well as theoretical reasons for any 

weaknesses.  I also explore the broader implications of these findings.  These 

implications include support for Krehbiel’s (1997) argument that ideology is a stronger 

determinant of presidential strategy in Congress than party.  There is also evidence that 

the strongest strategic opportunity to act unilaterally coincides with a president’s highest 

legislative opportunity.  Both the issuance and duration models demonstrate that 

presidents strategically issue executive orders in order to balance their strategic goals of 
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adopting good policy and establishing an historical legacy.  Finally, I suggest additional 

research to further the understanding of executive orders and unilateral presidential 

power.    

 

Summary 

 This dissertation offers a synthesis of existing theories of unilateral power 

available through the use of executive orders.  Some suggest that executive orders are a 

limited source of unilateral power (Gleiber and Shull 1992; King and Ragsdale 1988; 

Light 1982; Light 1991; Nathan 1983; Neustadt 1976;) while others find that executive 

orders allow the president to unilaterally implement his policy preference (Cooper 2002; 

Howell 2003; Mayer 1999; Warber 2006).  This dissertation proposes that executive 

orders are a conditional source of executive power. 

 The conditional theory of executive order issuance holds that the use of executive 

orders as a strategic tool of the president is a circumstantial source of power dependent 

on the president’s ideological proximity to Congress and the Court and on the availability 

of fresh policy space.  The spatial model employed here demonstrates that the issuance of 

executive orders is a function of the Congressional gridlock interval both in terms of the 

president’s proximity to the gridlock interval and the fresh policy space created by the 

gridlock interval.  Order issuance is also influenced by the president’s ideological 

proximity to the Supreme Court. 

 The conditional theory of executive order duration holds that the duration of 

executive orders is a function of the orders ideological proximity to Congress and the 
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Court and on the availability of fresh policy space.  Applying the same spatial modeling 

used to describe executive order issuance, I demonstrate that the same strategic 

considerations a president employs in issuing an executive order also impact a president’s 

decision to terminate an order.   
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CHAPTER II 
 
 
 

THEORY OF EXECUTIVE ORDERS 
 
 

Executive orders are employed as evidence to support very disparate views of 

presidential power.  On the one hand, in Presidential Power, Neustadt (1976) uses case 

studies including executive orders to illustrate presidents’ inability to act unilaterally.  On 

the other hand, executive orders are central to Moe and Howell’s (1999) formal basis for 

presidential power.  Numerous other scholars weigh in somewhere in between.  In this 

chapter, I will discuss competing theories of presidential power as they relate to executive 

orders including personal presidency theory, institutional presidency theory, and 

unilateral presidential theory. Next, I will introduce new considerations that will further 

clarify the relationship between executive order usage and executive power.  This 

includes extending existing institutional models to account for unilateral policy 

opportunities created by ideological change within political institutions and introducing 

policy duration as an important measure to explain executive order policy. 

 

Previous Research 

Executive orders have been an important tool for unilateral action by presidents 

since George Washington issued the first executive order in 1793 declaring U.S. 

neutrality in the war between France and England (Pious 1979, 51).  Until recently, 

however, very limited scholarly attention has been paid to executive orders.  Existing 

research on executive order focuses on the issuance of executive orders, and seeks to 
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answer one of three theoretical questions primarily focused on the strategic use of 

executive orders to adopt policy.  First, is the use of executive orders an act of 

presidential persuasion (Gleiber and Shull 1992; Nathan 1983 Neustadt 1976), or an act 

of unilateral power (Cooper 2002; Howell 2003; Mayer 1999; Warber 2006)?  Next, 

these theories ask whether the use of executive orders is president-centered 

(individualized) (Krause and Cohen 2000) or presidency-centered (institutionalized) 

(Edwards, Kessel and Rockman 1993; Pika and Thomas 1996; Ragsdale and Theis 

1997)?  Finally, is the use of executive orders a result of strategic positioning as a result 

of the legislative environment (Deering and Maltzman 1999; Howell 2003; Krause and 

Cohen 1997; Mayer and Price 2002) or an administrative response to legislative action 

(King and Ragsdale 1988; Light 1982)? 

Executive Orders: Persuasive Power or Unilateral Power  

Modern presidential scholars make directly competing claims regarding the 

effectiveness of executive orders as a source of presidential power.  First, personal 

presidency theories such as that proposed by Neustadt (1976), establish the power of the 

presidency in the quality and character of individual presidents.  These personal 

presidency theories conclude that unilateral presidential action is a failure of power, and 

that presidents will rely on executive orders only as a last resort when other means have 

failed.  Next, recent institutionally based scholarship finds executive orders to be a source 

of unilateral presidential power. 

In Presidential Power and the Modern Presidents, Richard Neustadt (1976) 

argues that presidential power is the power to persuade.  According to this dictum, the 
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president is most powerful when he uses personal skill, experience, and ingenuity to 

persuade others to act as he desires.  Conversely, the president is least powerful when he 

must act unilaterally.  As such, he equates unilateral action—including that which 

involves executive orders—with a failure of presidential powers.  Neustadt uses three 

case studies to illustrate unilateral action by the president.  These are Eisenhower’s 

executive order sending troops to Little Rock, Truman’s dismissal of MacArthur, and 

Truman’s executive order to seize steel mills (17).  Neustadt contends that while each of 

these actions has the appearance of unilateral power, the response to the final command 

masks the series of failed attempts to achieve the desired result by other means.  He 

concludes, “In each case, the decisive order was a painful last resort, a forced response to 

the exhaustion of all other remedies, suggestive less of mastery than failure—the failure 

of attempts to gain an end by softer means” (24).  In effect, because these presidents 

failed to persuade, they were forced to rely on unilateral action.  Therefore, unilateral 

action available through executive orders is a failure of presidential power rather than a 

demonstration of power. 

The Neaustadtian idea that the president’s primary power is the power to persuade 

has shaped the perception of executive orders as a tool for policy adoption.  As a result, 

some scholars conclude that of the president’s persuasive tools executive orders are 

among the least effective.  Schramm suggests that executive orders are just administrative 

tools finding that, “The executive order is an administrative mechanism limited in its 

scope and possibilities” (1981, 155-61; see also Light 1991).  Others contend that 

executive orders are administrative and reactive used in response to legislation (King and 
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Ragsdale 1988; Light 1982).  The implication of these observations is that the executive 

order is a weak tool for adopting presidential policy, and any policy implication is slight 

and reactive (Gleiber and Shull 1992; Nathan 1983; Neustadt 1976). 

Yet, this line of research may be misguided—or at least incomplete—because 

Neustadt’s understanding of the unilateral power of executive orders is severely limited 

by case studies he chooses to emphasize.  First, executive orders can be issued 

proactively as well as they can be issued reactively.  Second, Neustadt understates the 

formal power of executive orders.  Third, Neustadt restricted his sample of executive to a 

very small set of very limited orders.  

In each “case of command,” presidents used executive orders as the last resort to 

compel action.  Yet, presidents can also use orders to establish themselves as the “first-

movers” in establishing the policy agenda (Moe and Howell 1999).  For example, only a 

month into his presidency, Ronald Reagan fulfilled a campaign promise by issuing 

executive order 12291 mandating that the federal government prepare cost-benefit 

analysis for most major regulations (Rosenberg 1981).  This order rejected multi-

objective approaches to policy analysis in favor of a single evaluation standard which had 

an immediate and substantial impact on federal regulatory policy and on environmental 

policy in particular (Kraft and Vig 1984; Whittington and Grubb 1984).   Coming in the 

opening days of his administration, this order was not a “painful last resort.”  Instead 

Reagan was capitalizing on the speed and impact advantages available through executive 

orders (Cooper 2002: 68).  These advantages might be particularly appealing to a new 

president wanting to quickly establish himself as a policy player.  Even if this type of use 
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is more symbolic than substantive, it may serve its purpose simply by putting opponents 

immediately on the defensive.   

Next, according to Neustadt, the president can rarely rely on “sheer command” to 

get what he wants.  Nevertheless, while the earlier attempts at persuasion failed, it was 

finally the unilateral commands that succeeded in compelling the desired result (24).  In 

other words, it was the formal institutional powers that ultimately led to action, and not 

the informal personal powers of persuasion.   

Neustadt (1990, 17) observes that no order executes itself because someone must 

actually carry the order out.  In this sense, every order requires persuasion, but as Mayer 

and Price observe, “compliance is highly likely when presidents marshal the formal 

powers of their office” (2002, 371).  Even if an executive order is a remedy to a failure of 

persuasion there is power in the ability to act even in the face of opposition.  The 

president is also uniquely positioned considering that he is not encumbered by the same 

types of collective action problems that frequently inhibit action by Congress (Moe and 

Howell 1999).  For example, Morgan (1970) finds that Democratic presidents signed a 

series of civil rights orders because they recognized that Congress would not pass the 

legislation.  These presidents failed to persuade Congress to pass legislation, but they did 

not fail to act on civil rights policy.  

Finally, Neustadt only examines three unilateral actions (including two executive 

orders) from two presidents (Truman and Eisenhower).  These two presidents collectively 

issued over 1300 executive orders, including many significant orders.    Using a random 

sample of orders, Mayer and Price (2002) identified numerous significant orders beyond 
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the two described by Neustadt (1976).  It is difficult to imagine that presidents would use 

executive orders so frequently if this action were typically seen as a failure. 

Executive Orders:  President-Centered or Presidency-Centered 

 There is a growing discussion in the subfield of executive politics regarding the 

effectiveness of president-centered theories and presidency-centered theories in 

describing presidential behavior (Edwards, Kessel and Rockman 1993; Pika and Thomas 

1996; Ragsdale and Theis 1997).  As a theoretical framework, the personal presidency’s 

emphasis on persuasion is often at odds with the institutional presidency’s emphasis on 

formal powers.  However, Mayer and Price observe, “the two categories are neither 

mutually exclusive nor exhaustive of all possible avenues of presidential influence” 

(2002: 5).  With this in mind, Krause and Cohen offer a study bridging personal and 

institutional perspectives of the presidency. 

Krause and Cohen (2000) hypothesize that in the last century the presidency 

became increasingly institutionalized, and as a result the use executive orders changed 

from personality driven factors to increasingly institutionally driven factors.  As a result, 

they expect that during the transition presidents will use orders with more frequency to 

shape the institution to match their policy preferences taking advantage of transitional 

opportunities.  Then, as institutions solidify, the institutions themselves restrain a 

president’s influential behavior.  To test these hypotheses, they compare the annual 

number of executive orders issued from 1939 to 1996.  The independent variables are 

split into two categories representing both the opportunity model and the constraint 

model.   
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The opportunity model uses a dummy variable for each of the presidents in the 

time frame using FDR as the baseline.  This method “Captures the effects of individual 

administrations where each administration is a unique event, without lasting impact on 

the trend in executive order issuance” (2000: 34).  The constraint variables are Senate and 

House seat margins, economic misery index, and bureaucratic growth.  They also include 

a control variable for the first year of a term.  Krause and Cohen contend that executive 

orders became fully institutionalized in 1969 when Nixon began to rigidly observe 

Kennedy’s Executive Order 11030 establishing official procedures for the issuance 

orders.  They propose that presidents from 1939 to 1968 represent the pre-

institutionalized presidency and presidents from 1969 to 1996 represent post-

institutionalization (92).   

Using event-count regression techniques, they found over the entire time span 

(1939-1996) that each of the opportunity variables was statistically significant, but only 

one of the constraint variables was significant, economic misery.  These same findings 

were true for the “institutionalizing era” (1939-1968).  For the institutionalized era (1969-

1996), most of the presidential opportunity variables were insignificant, but there is 

strong support for the constraint variables like economic misery, growth of executive 

branch bureaucracy, and presidents not in their first year of office. 

From this evidence, Krause and Cohen (2000) conclude that during 

institutionalization presidents are more likely to issue executive orders consistent with the 

opportunity model.  In other words, the use of executive orders is much more 

individualistic relative to public activities before institutionalization.  Because of the 

20



 

formalization of the executive order process after 1969, presidents are much more likely 

to operate under the constraint model.  After 1969, the institutions have matured and 

solidified restricting the number of orders that traditionally reflected personal variance.  

This suggests that with regard to executive orders there may be an administrative 

transition from the informal persuasive means of power observed by Neustadt and the 

formal institutionalized means of power available today. 

Executive Orders:  Strategic Tool or Administrative Tool 

If the use of executive orders is simply an administrative response to legislative 

action (King and Ragsdale 1988; Light 1982), then there would be little expectation to 

find the strategic positioning relative to the legislative environment observed by 

institutional theories (Dearing and Maltzman 1999; Howell 2003; Krause and Cohen 

1997; Mayer and Price 2002).  Institutional theories of presidential power focus less on 

the president as an individual and more on the formal structures and powers of the 

presidency as an institution (Burke 1992; Moe 1985; Nathan 1983).  Scholars from this 

perspective emphasize the constraints on unilateral actions imposed by the 

institutionalization of the presidency, so that the use of executive orders is restrained by 

the formal structures of the presidency, Congress, and the Supreme Courts (King and 

Ragsdale 1988; Krause and Cohen 2000, 1997).  As presidential scholars recognize that 

formal structures and powers are central to explaining presidential leadership (Moe 

1993), they increasingly address both the strengths and weaknesses of executive orders as 

presidential policy tools.   
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In order to fully explain the relationship of executive orders to institutional 

theories, I will examine the following three elements.  First, I will provide an overview of 

the relationship of executive orders to institutional theories.  Second, I will discuss a 

president's strategic goals.   Third, I will introduce a spatial model frequently used in the 

literature to model institutional relationships.   

Institutional Theory 

Institutional theories of power anticipate that the president will pursue his 

strategic goals by using the formal powers of his office and by creating institutional 

structures to standardize their interaction with other actors (Mayer and Price 2002).  

Institutional standardization minimizes the need for political skill and political capital by 

creating routines that compel compliance and eliminate the need to bargain.  This 

challenges the Neustadtian view of the president’s use of executive orders since an 

executive order allows the president to unilaterally adopt his policy preferences with 

limited persuasion (Cooper 2002; Howell 2003; Mayer 1999; Warber 2006;).   

In Power Without Persuasion, Howell states: 

Modern presidential power does not strictly involve 
persuasion as Neustadt insists and the institutional 
literatures assent.  The lessons of legislators’ successes do 
not apply, in equal measure to the presidency.  Bargaining 
does not define all aspects of presidential policymaking.  
Rather, modern presidents often exert power by setting 
public policy on their own and preventing Congress and the 
courts-and anyone else for that matter-from doing much 
about it.  (2003, 14)   
 

This sentiment is echoed by Kenneth Mayer, “presidents have used executive 

orders to make momentous policy choices, creating and abolishing executive branch 
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agencies, reorganizing administrative and regulatory processes, determining how 

legislation is implemented, and taking whatever action is permitted within the boundaries 

of their constitutional or statutory authority” (2001, 4-5).  Cooper describes Executive 

Orders as absolute exercises of presidential power (2002, 17).  Each describes an 

independent executive who is not limited to the Neustadtian view of power through 

persuasion.   

Others argue that while executive orders allow the president to act independently, 

presidents also will restrain their actions to prevent or minimize the response of Congress 

(Dearing and Maltzman 1999; Howell 2003; Krause and Cohen 1997; Mayer and Price 

2002).  Using spatial modeling, Dearing and Maltzman (1999) demonstrate that the 

president’s ideological proximity to Congress is a key determinate in his likelihood of 

using executive orders.  They find that presidents are most likely to issue executive 

orders when the Congress is least able to muster the votes needed to oppose them.  

Howell concludes,  

Unilaterally, they do as much as they think they can get 
away with. But in those instances when a unilateral 
directive can be expected to spark some kind of 
Congressional or judicial reprisal, presidents will proceed 
with caution; and knowing that their orders will promptly 
be overturned, presidents usually will not act at all. (2005: 
422) 

 

 If executive orders are an effective source of unilateral executive power, but that 

power is restrained by formal institutional structures, then there are several implications 

of these observations.  First, the issuance of executive orders is likely to be correlated 

with the president’s strategic position relative to other institutions like Congress or the 
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Supreme Court who have the power to oppose or affirm the president’s actions.  Second, 

these patterns of interaction will change over time as the president’s strategic 

opportunities grow or stagnate.  Third, the longevity of policy created by an executive 

order in this environment is likely to be subject to the same constraints and opportunities.  

In other words, just as orders are likely to be issued when they are strategically 

advantageous, they are likely to be revoked when they no longer offer a strategic 

advantage.  

Presidential Strategic Goals 

A president’s primary strategic motivation, in general, as related to their tendency 

to issue executive orders is to preserve his legacy.  As Moe and Howell express, “it is fair 

to say that most presidents have put great emphasis on their legacies and, in particular, on 

being regarded in the eyes of history as strong and effective leaders” (1999: 136).  Unlike 

the reelection goal that is effective in explaining Congressional behavior (Mayhew 1974), 

historical legacy includes factors that extend beyond immediate political pressures and 

well past a president’s term in office. Presidents achieve (or attempt to achieve) a legacy 

through policy (Light 1999; Pfiffner 1988), and reelection goals (Moe 1993).  There are a 

number of empirical examples of presidents employing executive orders to achieve each 

of these goals.   

Policy adoption is the goal most explicitly linked to executive orders almost by 

definition.  Issuing an executive order is the unilateral adoption of policy by a president.  

Presidents can adopt policy both reactively, as described by Neustadt, or proactively.  For 

example, in the opening days of his administration, Clinton proactively issued an 
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executive order (12836), lifting a ban on abortion counseling at federally funded clinics.  

Only after the ban had been lifted was legislation introduced to codify the order (CQ 

Weekly, March 27, 1993).  Following legislative setbacks Clinton also used executive 

orders reactively to adopt policy despite the lack of cooperation from Congress.  In both 

1993 and 1994 Clinton supported legislation that would prevent businesses with federal 

contracts over $100,000 from replacing striking workers.  The House passed a bill each 

year, but each time the effort was stalled by filibusters in the Senate.  Following the 

Republican gains during the mid-term elections, Clinton passed on continuing legislative 

efforts, and he issued an executive order putting the policy into effect on his own (Fisher 

1999).    

In addition to adopting policy, presidents may use executive orders as a means of 

supporting their efforts at gaining reelection either by demonstrating tangible benefits to 

general constituents or by delivering private benefits to select constituents.  Despite the 

logic of such an expectation the results are mixed.  Mayer (1999) finds support for this 

expectation, but Dearing and Maltzman (1999) do not.   When examining a random 

selection of significant executive orders, Mayer finds that presidents issue more orders in 

the final year of a term when they are seeking reelection than during final year when they 

are not seeking reelection (1999, 2001).  When taking all orders into account, Dearing 

and Maltzman (1999: 779) found only weak evidence (p<.10 one tailed) to support 

increased orders as a reelection strategy.  However, neither study takes into consideration 

the types of orders issued.  One might expect that the issuance of new policy would be 

more effective as a campaign tool than the revocation of existing policy. 
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 Of the presidential goals, historical significance is the most difficult to observe 

because it speaks to a future motive.  In other words, it is difficult to tell whether an order 

is issued to fulfill an immediate policy concern or issued to create or preserve a legacy for 

later.  Despite this obstacle there is some empirical evidence to suggest that presidents 

issue orders with their historical legacy in mind.  Mayer (1999) finds that there is a 

statistically significant increase in orders issued in the final month of presidency when 

the succeeding president is of the opposite party.  In the final month of a presidential 

term, there is no reelection motive, since the results have already been determined.  

Strategically, it would appear to be an inopportune time to adopt new policy since the 

new president can revoke the orders in less than a month’s time. 

 Mayer (1999) only shows that president’s issue more orders during their final 

month, this hints that president’s desire historical legacy.  Hopes of legacy are not pinned 

on the issuance of the orders, but on the adoption and persistence of the policy embodies 

within the order.  Examining the duration of executive orders rather than the rate of 

issuance is one possibility to examine the potential of executive orders to aid presidents 

in establishing a historical legacy.  Presumably a policy that remains in effect will have 

greater impact than one that is immediately swept aside.  If policies adopted by executive 

order endure well past a president’s term of office, this would affirm their use as an 

effective tool for presidents to create an historical legacy.  At the same time, an 

examination of duration places the emphasis on the effectiveness of the order to achieve a 

historical legacy without the need to directly determine the president’s intent at the time 

of issuance.  
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Executive Orders and Spatial Modeling 

The strategic, empirical research by Howell (2003) and Deering and Maltzman 

(1999) uses spatial modeling based on Krehbiel’s pivotal politics model (1998).  Krehbiel 

observes that constitutional factors like the veto and institutional rules like the filibuster 

mean that the American political system is not strictly a majority rule system.  If 

Congress passes legislation that the president opposes, he can veto it.  In turn, Congress 

will need a two-thirds majority in order to adopt the bill as law.  Congress could pass bills 

with a simple majority, but they will generally act strategically to avoid a rejection by the 

president (Cameron 2000).  Similarly, if the president and the majority of Congress agree 

on policy, Congress needs a 60% majority in the Senate in order to avoid a filibuster by 

the minority (see Figure 2.1). 

The ideological space between the 33rd and 60th percentile of Congress is referred 

to as the gridlock interval because if the existing policy falls ideologically within this 

range Congress can not change the policy because it cannot overcome a veto or invoke 

cloture on a filibuster.  The legislators that represent the 33rd and 60th percentiles are 

referred to as the veto pivot and the filibuster pivot respectively.  
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           The president plays an important role in the size of the gridlock interval.  The 

exact size of the gridlock interval can change if the president’s ideology falls between the 

two pivots.  In addition, executive orders give the president the ability to unilaterally 

adopt or change policy.  This is important because if the existing policy is ideologically 

within the gridlock interval Congress is constrained in its effort to change the policy.  

However, the president can unilaterally move existing policy within the gridlock interval 

to protect policy from Congressional action, or move policy outside of the policy interval 

to facilitate Congressional action.  In either case, executive orders have the potential to be 

a significant source of legislative and policy power for the president.   

 

Critical Relationships 

 The president’s strategic goals of adopting good policy, seeking reelection, and 

attaining historical significance are not pursued in a vacuum.  The president’s ability to 

achieve his goals through the effective use of executive orders is constrained by the 

competing interests of other institutions.  It is the president’s interaction with Congress 

and the courts—both current and future—that ultimately determines the frequency of use 

and the duration of executive orders. 

Issuing President and Congress 

Using the gridlock interval Howell (2003) and Deering and Maltzman (1999) 

found empirical evidence that presidents strategically use executive orders to circumvent 

Congress.  They find that presidents issue more executive orders as their ideology 

approaches either the veto or the filibuster pivot of Congress.  Orders decline as the 
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president’s ideology nears the median because it is easier to get his preference through 

legislation.  When the president’s ideology falls outside of the gridlock interval, at least 

67% of legislators will prefer any position within the gridlock interval over the position 

of the president. This makes it likely that Congress could override the president’s veto.  

As a result, orders decline as the president’s ideology moves outside of the gridlock 

interval because he has less ability to fend off the legislative actions of Congress.     

The gridlock interval itself suggests that time may have an impact on the types of 

orders issued.  According to the gridlock interval, it is far easier to move the status quo of 

a policy from outside the interval to the inside because any position inside the interval is 

closer to the median than any position outside.  The longer the gridlock-interval remains 

unchanged, the fewer policies will remain outside the gridlock-interval.  This stagnation 

may require presidents to adopt new strategies.   

For example, in his observation of legislative requests, Light (1993, 2000) 

observes that instead of introducing new policy initiatives, second term presidents more 

often re-introduce initiatives from their first term.  This pattern of stagnation may also 

affect a president’s use of executive orders.  One might expect that as a president’s 

expectation of adopting new policy through legislation diminishes, he may turn to 

executive tools like the executive order to adopt policy unilaterally. 

The spatial model of the gridlock interval provides the strategic basis for the 

choice to pursue unilateral action over legislative action.  If the existing policy is within 

the gridlock interval, but at the opposite end of the ideological spectrum, the president is 

unlikely to secure legislative action.  However, if the president amends or creates policy 
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through an executive order, and the new policy remains with in the interval, Congress 

will be unable to secure the legislative action required to challenge him.  This is because 

40% to 67% of Congress will prefer the new policy over any alternative on the 

ideological spectrum.  In other words, those opposing the new policy would be unlikely 

to find enough support to overcome a potential filibuster or veto.  

Issuing President and the Courts 

If Congress is unable or unwilling to challenge the president, the courts may offer 

some additional restraint on unitary powers of the president.  Although the courts 

themselves can not initiate litigation regarding specific policy, other actors may find 

strategic advantages in pursuing litigation over legislation depending on the political 

environment.  When the president has strong ideological or party support in Congress, it 

is difficult to challenge presidential executive orders legislatively.  As a result, the courts 

might provide an alternative venue in which to challenge presidential policies.  Since the 

ideological distribution of the Supreme Court changes much more slowly than the 

ideology of Congress, the ideology of the Court may be very different from the ideology 

of Congress or the White House.  This difference in mean ideology may prepare the way 

for policy change on a legal basis rather than a political basis.  

In the existing body of literature, only Howell (2003) considers the role of the 

court vis-à-vis a president’s unitary authority.  While his empirical tests do not directly 

address the theory that presidents will adjust their use of orders to avoid being over-

ridden, the evidence does develop a picture of how the Supreme Courts is likely to 

respond to cases directly challenging an executive order.  Howell hypothesizes that the 
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president will be more successful defending executive orders in court when his public 

approval is high and when the partisan alignment of the court is in his favor.  He also 

expects that the president will be less successful when there is political opposition and 

when the case is salient.   

 The dependent variable is the president’s success in the Supreme Court for the 

eighty-three federal court cases challenging executive orders from 1942 to 1988.  He 

controls for the attitudinal model of judicial decision making as measured by the partisan 

alignment of the Supreme Court, measured separately for when there is political 

opposition and when there is no political opposition.  The legal model is operationalized 

by the presence of contemporary legal citation within the opinion of the Court, again 

measured separately for the presence of political opposition.  The operationalization of 

the legal model Howell admits is weak considering that the Court almost universally will 

cite the president even in those cases that clearly deviate from precedent.  Political 

opposition is represented by the divided government measure used earlier, public 

approval ratings from Gallup, and the presence of amicus briefs written by interest 

groups.  The next variable is case salience as primarily measured by media coverage in 

the New York Times.  Finally the control variables are the last year of a presidential term, 

war, and whether or not the case was about a foreign policy issue. 

 The findings give support to each of his hypotheses.  The political opposition 

variables are all significant and in the anticipated direction with divided government and 

interest group opposition hurting the president’s chances and public approval strongly 

supporting his chances.  Media coverage proved to be correlated to declining success.  
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Both the attitudinal and legal models appeared significant when there was political 

opposition, and neither appeared to matter when there was not political opposition.    

His analysis found statistical support for each of his hypotheses, however, there 

are multiple questions still remaining to be answered.  First, it can not tell us is if the 

president actually altered his behavior because of the Courts likely response.  His analysis 

does clearly demonstrate factors that contribute to presidential success in Court, but does 

not offer anything to answer whether or not the president anticipated these factors when 

issuing the order.  Second, the variables were determined at the point of trial not at the 

point of decision.  For example, a president may have low approval, divided government, 

and an ideologically hostile Court when he issues an order, but high approval, united 

government and an ideologically friendly Court when the Court hears the case.  Knowing 

the environment at the time of oral arguments, for example, does not necessarily help us 

understand constraints on presidents at the time of issuance. 

 
Issuing President and Future Responding  
Presidents and Congresses 
 
 Thus far, each relationship has focused on how the president will act strategically 

to avoid a reaction by Congress or the Courts when issuing an order, but what is the long-

term impact of these orders?  Since executive orders are subject to challenge by the 

president, Congress or the Courts, their policy impact may change if they only last a few 

weeks rather than lasting through decades.  This question of longevity can be addressed 

by examining the relationship between the issuing president and the Congresses and 

presidents that will respond to these orders in the future.  The understanding of this 
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relationship is essential to understanding the effectiveness of executive orders as a 

presidential policy tool in achieving the president’s strategic goals. 

 Salience is typically used to assess the significance or impact of an executive 

order (Howell 2003; Mayer 2001; Mayer and Price 2002).  Howell (2003) and Mayer 

(2001) measure salience based on the number of mentions an order receives in 

newspapers.  Howell also adds in the number of mentions an order receives in Congress.  

Using salience as a measure of significance is helpful in the effort to separate important 

orders from the trivial or mundane orders.  Institutions like the media or Congress are 

unlikely to respond to an order exempting an employee from mandatory retirement, but 

there is likely to be a response to an order changing abortion policy.  This type of 

measure is important but limited.  It captures the public awareness of an order, but tells 

little about the orders broader policy impact.  It captures important one-time actions like 

Eisenhower’s order 10730 sending troops to Little Rock to enforce school desegregation. 

However, it misses modifications to the Generalized System of Preferences which 

provide exemptions from the rules of the World Trade Organization which are policies 

that have a long-term, direct impact on trade. 

 An alternative way to examine the value of an order is to consider how long the 

policy remains in effect.  Orders like sending troops to Arkansas are important, but short 

lived.  It initiates a specific action for a brief period of time, but because of the short time 

span there is also little that other institutions can do to respond.  Other orders are salient 

because they are controversial.  They gain significant attention, but are short lived.  If, on 

the other hand, new policy is created and it persists over time this indicates that there is 
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some broad level of institutional acceptance of the policy.   

 For example, Howell and Lewis (2002) identify 43 administrative agencies 

created by executive order between 1945 and 1995.  The agencies survived an average of 

8.8 years (with a cut off of 1997).  These agencies created by executive orders are 

significant not only because of the attention they draw, but because they make a 

continuing impact to the way government works. 

Other than Howell’s examination of administrative agencies, existing literature 

offers little more than speculation about the longevity of policy adopted by executive 

order.   Light (1991) and Schramm (1981) argue that executive orders offer only 

temporary policy solutions.  Light states that, executive orders, “offer a very limited and 

temporary alternative for policy initiatives” (1991, 117).  Cooper (2002) recognizes the 

potential for enduring policy impact of executive orders (80), but also observes that 

hastily issued orders are often immediately amended in order to correct bad policies (72).  

Finally, Warber (2006) suggests that presidents may not be concerned about the longevity 

of their orders, “presidents are more concerned about establishing their political capital, 

than with focusing on the implementation and future fate of their directives” (55). 

The current understanding of executive orders can be enhanced by a consideration 

of the duration of executive order policy.  If the president’s strategic goals are policy 

implementation, reelection, and a historical legacy, then executive orders are only 

effective to the degree that they can survive long enough to assist in achieving these 

goals.  Deering and Maltzman (1999) found that executive orders are issued strategically, 

but this finding does not take into account variations in the type of order being issued.  If 

35



 

the issuance of executive orders is a function of the ideological distribution of Congress, 

it would be reasonable to expect that the amendment and revocation of executive orders 

would similarly be subject to strategic considerations.  In which case, the duration of 

policy adopted by executive order, may be dependent on the ideological distribution of 

presidents and Congresses yet to come. 

 

Summary 

The full body of evidence suggests that executive orders are a conditional source 

of unilateral power for the president.  Executive orders are more than a weak tool of 

persuasion, but less than an unrestrained unilateral weapon.  The determining factors as 

to when and how executive orders offer presidents what kind of power are the president’s 

ideological proximity to Congress and the Courts, and the formal structures of each 

competing institution.    

The spatial models used by Howell (2003) and Dearing and Maltzman (1999) 

offer a number of strengths to observing the factors that determine presidential use of 

executive orders.  First, they place the president, Congress, and policy in the same 

ideological spectrum.  This allows us to compare policy preferences across institutions.  

Second, they account for formal rules (vetoes, and filibusters) representing the 

institutional constraints faced by individual actors.  Third, these models accounts for 

changing ideological distributions over time.  When presidential leadership changes or as 

members of Congress come and go, the model is adaptable enough to accommodate the 

new actors involved. 
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However, there are several limits to these models that may be improved upon.  

First, while the model currently accounts for the legislative constraints imposed by the 

gridlock interval, it does not account for the legislative opportunities created by changes 

to the interval.  For example, if control of Congress and the White House simultaneously 

change from one party to the next.  It is possible that the width of the gridlock interval 

would remain the same (roughly from the 40th percentile to the 67th percentile), but the 

ideological distribution would be entirely different.  This change in distribution might 

bring with it policy opportunities that are not observed when only considering the formal 

restraints.   

Second, existing studies carve out the legislative and executive institutions for 

analysis, and either disregard the courts or treat them separately.  However, when 

presidents strategically consider the issuance of an executive order, it is likely that they 

consider the reactions of both institutions simultaneously.  The procedure of issuing an 

executive order hints at the reactions the president is likely to anticipate. An executive 

order is reviewed by the OMB and the Attorney General before being published in the 

Federal Register (Krause and Cohen 2000).  These procedures suggest that there is an 

anticipation of the bureaucratic response, the legal response, and the Congressional 

response.   

Eshbaugh-Soha observes, “Anticipative reactions are an important aspect of 

power across institutions” (2005, 258).  While no study explicitly examines a president’s 

anticipation of bureaucratic response, Howell and Lewis (2001) find that presidents use 

unilateral actions including executive orders to create bureaucratic agencies that have 
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greater executive control than agencies created by Congress.  This additional control 

would not be anticipated if the president had no concern for the anticipated response of 

the bureaucracy.  There is also no study that examines the president’s anticipation of the 

legal response to his orders.  Howell (2003) does find that president’s are more likely to 

win in the Supreme Court when the partisan alignment of the Court is in his favor.  With 

regard to executive orders, Howell (2003) and Dearing and Maltzman (1999) empirically 

demonstrate that presidents anticipate the reaction of Congress.   

Finally, one measure of policy significance is duration.  If presidents adopt policy 

based in part on the ideological distribution of other institutions, it is possible that the 

duration of those policies would also be dependent on the ideological of those institutions 

over time.  While this issue has yet to be addressed in the literature, spatial modeling 

similar to the issuance model would be suited to answer such a question.   

The model proposed in Chapter 3 uses the gridlock interval to identify strategic 

considerations in both the issuance and longevity of executive orders.  In particular, this 

model captures the president’s strategic considerations for executive order issuance 

relative to Congress; the strategic considerations of executive order issuance relative to 

the Court; and the impact of the ideology of future presidents and Congress on executive 

order longevity. 
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CHAPTER III 
 
 
 

CONDITIONAL POWER MODEL 
OF EXECUTIVE ORDER ISSUANCE AND LONGEVITY 

 
Presidents are strategic actors who use their time in office to build their legacy 

(Moe and Howell 1999).  They do this in part by seeking to adopt good public policy 

(Light 1999; Pfiffner 1988) and achieving historical significance (Moe 1993).  Executive 

orders are a unilateral tool available to presidents that can be used to achieve each of 

these strategic goals.  I propose a conditional power model to describe both the strategic 

issuance of executive orders and the duration of executive orders as a function of the 

president’s ideological proximity to Congress and the Supreme Court.  

The conditional power model is an improvement over existing models in two 

ways.  First, it accounts for the strategic considerations of all three branches of 

government within the same policy space.  Second, it demonstrates that the same 

strategic considerations that determine when an order will be issued also play a role in 

determining the duration of the orders issued.   

Both Deering and Maltzman (1999) and Howell (2003) use the gridlock interval 

to find that presidents strategically issue executive orders to avoid being overturned by 

Congress.  However, neither accounts for the policy opportunities created by changes to 

the gridlock interval, or the impact of these changes to existing orders.  Although no 

study has considered whether presidents anticipate the response of the courts when 

issuing orders, Howell finds that the Supreme Court’s treatment of executive orders is 

correlated with the ideological distance between the president and the Court (2003).  This 
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dissertation will expand on our understanding of executive orders in two ways.  First, I 

will demonstrate that the issuance of executive orders is a function of the president’s 

proximity to the gridlock interval as well as the availability of fresh policy space created 

by the movement of the gridlock interval.  Second, I will demonstrate that the same 

strategic factors that contribute to the issuance of executive orders influence the longevity 

of an order. 

Conditional Power 

The president’s power to act unilaterally is shaped by two factors.  These factors 

are a president’s proximity to the gridlock interval and the availability of fresh policy 

space.  The gridlock interval provides a clear theoretical frame within which to 

understand how proximity and available policy space work together to influence a 

president’s use of a unilateral power like executive orders and the duration of the orders 

issued.  After establishing the theoretical basis for these expectations in this chapter, I 

will empirically test strategic factors influencing the number of orders issued in chapter 5, 

and I will empirically test factors contributing to the revocation of an order in chapter 6.  

In preparation for the empirical analysis to follow, I will first define the gridlock interval, 

and then I will discuss the institutional restraints imposed by Congress and the Supreme 

Court.   Finally, I will describe the four conditions that shape a presidents likelihood of 

issuing or revoking and executive order. 

Gridlock Theory and Unilateral Action 

The gridlock interval is defined by Krehbiel’s Pivotal Politics (1998) model of 

Congress.  According to Krehbiel, the U.S. political system is a super-majority system 
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rather than a majority-rules system.  This is because a simple majority is often not enough 

to overcome the constitutional (e.g. the presidential veto) or rule-based protections (e.g. 

the Senate filibuster) of the minority.  Gridlock occurs when a simple majority is unable 

to overcome the filibuster challenges of the minority or the veto of an opposing president.  

In order to guarantee a change in the ideological position of an existing policy, supporters 

of change must form a coalition of 60-67% of Congress while opponents to change only 

need 33-40%.  Because 60-67% of Congress is ideologically closer to any policy within 

the gridlock interval than to any policy outside the interval, the gridlock interval 

effectively limits the range of policies that can be changes to those falling outside the 

interval.   

Gridlock Interval Defined 

Figure 3.1 illustrates the importance of super majorities quite clearly.  The veto 

pivot represents the 66th percentile of Congress while the median represents the 50th 

percentile, and the filibuster pivot represents the 40th percentile.  Assume that in Congress 

1 the median (Cm) and the president each supported competing legislation consistent with 

their ideology.  The 50 percent of Congress to the right of the median and half of the 

members of Congress between the median and the president would prefer the legislation 

of the median.  This is because they are ideologically closer to the median than they are 

to the president, and this coalition forms a 66 percent majority.  That 66 percent majority 

could pass the legislation, but despite being well above a simple majority, there is not 

enough support to override a veto.  On the other hand, if a bill was introduced that was 

consistent with the president’s ideology, the 50 percent of Congress to the left of the 
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median and half of the members of Congress between the median and the filibuster would 

prefer the legislation of the median.  This would form a 55 percent coalition, but the 

minority would have enough votes to successfully filibuster and kill the bill. 

Of course, the gridlock interval is not static. When the occupants of the White 

House or Congress change, primarily after elections, the position of the gridlock interval 

changes as well.  These changes in institutional control create opportunities for policy to 

change.  It is very difficult to change legislative policy that falls within the gridlock 

interval.  This is because 40 percent to 66 percent will be ideologically closer to the status 

quo than they will be to any proposed change.  In other words, those opposing change 

will have more than the 40 percent needed to prevent cloture on a filibuster, and those 

supporting change will not have the 67 percent needed to override a veto.  When the 

gridlock interval moves policy that was formerly within the gridlock interval may now 

fall outside of the interval making it more likely that a coalition could be formed large 

enough to pass legislation. 
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Just as the gridlock interval is designed to capture the formal interaction between 

the president and Congress, it can also be used to understand the interaction between the 

president and the Supreme Court.  Unlike the Congressional decisions, judicial decisions 

only require a simple majority so there is no filibuster or veto involved.  The result is a 

similar, but simpler model.  To win in the Supreme Court only requires the votes of five 

justices.  The fifth, or median justice, is strategically important when evaluating the 

response of the Court. 

This relationship is demonstrated in Figure 3.2.  In order for the president to win a 

challenge in Court, he must secure the support of 5 justices.  In Court 1, the president is 

ideologically to the left of the most liberal justice (J1).  The president will need the 

support of 5 justices.  While he is ideologically near J1, it will be more difficult to 

persuade justices that are ideologically further away.  This may prove very difficult since 

each additional justice is ideologically further away.  In Court 2, the president is 

ideologically between J7 and J8 which means that in order to assemble a majority of the 

Court he must only persuade the two conservative justices to his right and three moderate 

justices to his left.  This is theoretically an easer tack than in Court 1 because the average 

ideological distance between the president and a majority is much smaller.           
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Gridlock Interval and Congress  

Some legislative models either ignore the influence of the president altogether or 

assume that the president plays a passive role in the legislative process (Baron 1989; 

Baron and Ferejohn 1989; Gilligan and Krehbiel 1987; Shepsle 1986; Weingast and 

Marshall 1988).  The executive order literature, however, suggests that neither of these 

assumptions are true.  Spatial modeling of the gridlock interval aids in identifying both 

opportunities and constraints in interacting with both Congress and the Supreme Court.   

First, the president has the power to act independently, but strategically chooses 

when to act in order to avoid the negative reaction of Congress (Deering and Maltzman 

1999; Howell 2003).  Presidents seek to avoid the appearance of political weakness that 

may result from having their policies revoked by Congress.  Deering and Maltzman 

(1999) and Howell (2003) use the gridlock interval to show that presidents can avoid 

being revoked by acting unilaterally within the ideological space of the gridlock interval.  

Second, the president is not a static factor in the legislative process (Wigton 1996).  

Because the president can issue executive orders to change existing policy independent of 

any other institution, the president is able to unilaterally move the status quo of existing 

policy (Deering and Maltzman 1999; Howell 2003).  The gridlock interval provides a 

means to observe the ideological proximity of both political actors and policy in the same 

ideological space. 

Gridlock Interval and Courts 

When issuing executive orders, Congress is not the only institution the president 

needs to be mindful of.  The courts can also override or modify orders of the president.  

46



 

Howell (2003) provides some examination of judicial constraints to executive orders, 

although he doesn’t speak directly to the theory that the president will adjust his use of 

orders to avoid being overridden.  The evidence does develop a picture of how the courts 

are likely to respond to cases directly challenging an executive order.  Howell’s 

hypothesis is that presidents will be more successful in the Supreme Court when his 

public approval is high and when the partisan alignment of the Court is in his favor.  He 

also expects that the president will be less successful when there is political opposition 

and when the case is salient.  Howell finds that when an order is challenged the 

president’s position is most likely to be affirmed by the Court when the president is 

ideologically near the median of the Court.  What Howell doesn’t tell us is if the 

president actually alters his decision to issue an order because of the court’s likely 

response. 

I propose that the president will act to avoid being overturned by the Supreme 

Court in a fashion similar to his avoidance of being overturned by Congress.  In this 

effort, the president is likely to take into consideration the ideological preference of the 

sitting members of the Supreme Court.  There is no filibuster rule within the Supreme 

Court, nor is the president able to veto the decisions of the Court.  As a result, there are 

no broad boundaries like those defined by the gridlock interval in Congress, but the 

spatial modeling can still be used to measure a president’s exposure to being overturned.  

To win in the Supreme Court the president only needs a simple majority.  If justices 

decide cases ideologically (Segal and Spaeth 1993), spatial modeling of the Court 

suggests that the president is increasingly exposed to being overturned by the Court as his 
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ideology moves away from the median member of the Court.  In other words, the 

president is ideologically closer to a majority of the Court when his ideology approaches 

the median ideology of the Court. 

Since there is no gridlock interval in the spatial model of the Supreme Court, 

there is no possibility of fresh or stale policy space in the judiciary.  However, as the 

policy options become stale in Congress, opponents of the president’s policies may be 

more inclined to seek judicial relief rather than legislative relief.  Drawing on 

Schattschneider (1960), Baumgartner and Jones (1993) find that interest groups working 

in the same policy area over time will shift the emphasis of their efforts from one 

institutional venue to another based on strategic considerations of the likelihood of 

success.  Holyoke (2003) finds that interest groups make similar choices when planning 

their response to specific policies.  Therefore, presidents will issue fewer orders as the 

gridlock interval grows stale in order to avoid being challenged in Court. 

Four Presidential Conditions 

The president’s proximity to the gridlock interval and the changing position of the 

gridlock interval over time create four conditions that shape unilateral presidential action.  

Presidents may be unexposed or exposed to being revoked by Congress or the Supreme 

Court.  Presidents may have fresh or stale policy space available to work within.  I will 

examine each of these four conditions as they relate both to Congress and to the Supreme 

Court. 

Presidents Unexposed to Congress.  Presidents who are ideologically within the 

gridlock interval I describe as unexposed.  They are unexposed because their proximity to 
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Congress makes it unlikely that an order they issue will be overturned.  Presidents who 

are ideologically within the gridlock interval but near the pivots are unexposed because 

Congress cannot assemble the size of majority needed to revoke their executive orders.  I 

expect that unexposed presidents will issue more executive orders because they can 

create policy near their ideological preference, and Congress is unable to assemble the 

size of coalition needed to overturn the order (Deering and Maltzman 1999; Howell 

2003).    

George Bush demonstrated the kind of unilateral action available to unexposed 

presidents when he adopted his Faith Based Initiative.  In 2001, Bush was ideologically 

between the veto and filibuster pivots in each chamber of Congress.  Shortly after taking 

office, Bush introduced his Faith Based Initiative which was quickly passed by the House 

in July 2001 (HR 7) (2001 Almanac, 17-3).  A watered down version was introduced in 

the Senate (S 1924). However, it never reached the floor (CQ Weekly: 1662).  Rather 

than waiting, Bush issued a series of executive orders (13198, 13199, 13279, 13280, 

13342, and 13397) to implement his policies immediately (CQ Weekly: 2861).  Some 

members of Congress opposed the policy itself while others opposed the unilateral 

process used to create the policy.  However, efforts to challenge the executive orders 

legislatively have been less successful than Bush’s efforts to codify the executive orders 

legislatively (CQ Weekly: 2861). 

Presidents Exposed to Congress.  Opportunities for unilateral action diminish when a 

president’s ideology falls outside of the gridlock interval.  Presidents whose ideology 

falls outside of either the veto or filibuster pivots, are exposed, because Congress is 
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capable of overturning their policies.  When the president’s ideology is outside of one of 

the Congressional pivots, a super-majority of Congress will prefer policies within the 

pivots rather than at the president’s ideological preference (Krehbiel 1998). 

Clinton’s attempt to repeal the ban on gays in the military illustrates the 

limitations to setting policy through executive orders.   During the 1992 presidential 

campaign, Clinton promised that if elected he would issue and executive order repealing 

the 1981 ban on gays in the military, but he met stiff resistance from both military 

leadership and Congress when he attempted to issue the order in January 1993.  Clinton 

did not need the approval of Congress or the military to issue the executive order. 

However, he was not likely to win a legislative battle if Congress decided to overturn his 

order.   

In 1993, Clinton was more liberal than the veto pivot in both the House and 

Senate3.  This meant that if every member of Congress voted according to his or her 

ideological preference there were potentially enough votes to change Clinton’s policy and 

to override his veto.  Rather than risk such an early defeat, Clinton delayed the order by 

six months by giving the Pentagon until July 15, 1993 to draft an order that would lift the 

ban (Schmidt 1993).  By July, Clinton had reached a compromise with military leaders, 

and again announced that an executive order was imminent (Friedman 1993).  The 

executive order, however, was never issued.  Instead Clinton agreed to additional 

                                                 
3 Clinton’s was ideologically more liberal that the 67th percentile of Congress in 1993 according 

to Poole and Rosenthal's (1997) first dimension W-Nominate scores measuring the ideology of Congress 

and the president.  

50



 

compromises with Congress who passed a new gay-troop policy in September (Krauss 

1993).   

Presidents and Congress with Fresh Policy Space.  The gridlock interval does not 

remain static over time.  This means that although the width of the gridlock interval 

determines the ideological range of policy that is locked out of the policy debate, it does 

not determine the volume of policy that Congress can act upon.  When the gridlock 

interval shrinks or shifts, policy that was previously in the gridlock interval becomes 

available to act upon (Brandt 2004).  Immediately following a change in the gridlock 

interval there is what I describe as fresh policy space for Congress to act upon.   

For example, Clinton asked Congress in 1993 and 1994 to pass a measure that 

would prevent companies with federal contracts worth more than $100,000 from 

replacing striking workers.  Each year the House passed a bill, but the Senate did not 

(Fisher, 1999, pg. 697).  After the Republican gains in Congress in the fall of 1994, the 

ideological median of Congress and the gridlock interval moved further away from 

Clinton’s ideology4.  This fresh policy space between the president and Congress 

represented policy that was ideologically closer to the president than to the median of 

Congress, and being outside of the gridlock interval Congress was likely to form 

coalitions large enough to change these policies.  Following the change in Congress, 

Clinton issued an executive order to adopt the policy unilaterally.  The Republican 

                                                 
4 Clinton’s ideologically distance from nearest pivot of the gridlock interval increased from 1994 

to 1995 according to Poole and Rosenthal's (1997) first dimension W-Nominate scores measuring the 

ideology of Congress and the president. 
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majority immediately took steps to overturn the order, but could not overcome the 

filibuster from Senate Democrats (Wells 1995). 

Presidents and Congress with Stale Policy Space.  I define policy space as stale when 

the gridlock interval expands or remains in the same position for extended periods of 

time.  Since it is easiest to move the status quo of existing policy from the outside of the 

gridlock interval to the inside of the gridlock interval, the number of actionable policy 

issues is likely to diminish the longer the gridlock interval remains stagnant.  An example 

of this occurs in the early attempts to pass the federal contract rules to protect striking 

workers discussed above.  In both 1993 and 1994 the Senate did not vote on the bill 

already passed by the House because supporters of the bill could not overcome a 

Republican filibuster (Fisher, 1999 pg. 697).  This would have remained the case 

indefinitely as long as the ideological distribution between the two institutions remained 

unchanged.   

Presidents Unexposed to the Supreme Court.  Formal powers are dominant factors when 

the president is considering the likely reaction of Congress to an executive order, and for 

that reason filibusters and vetoes are important.  However, when considering the reaction 

of the Courts to an executive order, presidents face a different set of constraints.  Since 

the Court operates on the basis of a simple majority, there is no judicial equivalent of the 

gridlock interval.  This does not remove ideology from the equation since Segal and 

Spaeth’s (1993) attitudinal model of judicial decision making is still one of the best 

predictors of judicial outcomes.  Segal and Spaeth find that judicial ideology is a better 

predictor of outcomes than other more traditional precedent based predictors such as 
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stare decisis.  The attitudinal model demonstrates that justices want to further policy 

consistent with their personal attitudes or ideology.  As a result, when the president is 

further away ideologically, he faces greater likelihood of failure before the Court. 

Considering the Court’s likelihood of deciding cases on an ideological basis, my 

description of presidents as being exposed or unexposed applies equally well to the 

Supreme Court as to the Congress.  For the Court, there is no bright-line for being 

exposed versus unexposed.  Since a simple majority is needed to win in the Court, a 

president is considered unexposed as his ideology approaches the median of the Court.  

Presidents are unexposed because their proximity to the Court’s median justice makes it 

unlikely that an order they issue will be overturned.   

Howell (2003) finds that presidents are most likely to win judicial challenges to 

executive orders when the president is ideologically near the median of the Supreme 

Court.  The president can not know which orders will end up before the Court nor does he 

know exactly which justices will be on the Court at the time of review, but the president 

can still make strategic consideration of the likely Court response based on the 

ideological distribution of the Court at the time of issuance. 

Presidents Exposed to the Supreme Court.  Presidents ideologically distant from the 

median of the Supreme Court are exposed because they risk being overturned by the 

Court.  They also face the risk that their opponents will see the ideological distance from 

the Court as a strategic advantage that may lead them to increasingly challenge orders 

legally rather than legislatively. 

The example of Clinton’s executive order to prohibit the replacement of striking 
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workers also illustrates this additional limit to the unilateral power of executive orders.  

As legislative attempts to overturn the order were coming to an end, a coalition of pro-

business groups filed suit in U.S. District Court for the District of Columbia to block the 

order.  Less than a year after the order was issued a panel of federal appeals court judges 

struck down the order and blocked it from taking effect during appeal.  All three judges 

on the appeals court were Republican appointees (Idelson 1996).  The Clinton 

administration did not file an appeal to the Supreme Court (Fisher 1999) where seven of 

the nine justices were Republican appointees. 

The Supreme Court, the President and Fresh Policy Space in Congress.  The spatial 

model of the ideological dynamic between the president and the Supreme Court (Figure 

3.2) does not have an equivalent to the gridlock interval observed in the relationship 

between the president and Congress.  This is because the Supreme Court operates on a 

majority-rules system rather than the super-majority-rules system observed in the 

Congress.  While this model still provides descriptive value in describing a president’s 

relative exposure to being overturned by the Supreme Court, there is no equivalent 

measure of fresh or stale policy space in the Court.  However, the existence of fresh or 

stale policy space in Congress may still play a role in the president’s strategic 

considerations of the Court.   

The conditional theory of executive order issuance holds that the likelihood of 

being overturned by the Court will diminish when there is fresh policy space in Congress.  

This is because fresh policy space created legislative opportunities for both the president 

and for those who oppose the president.  In addition, both the president and interest 
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groups will prefer legislative solutions over other options.  Presidents prefer legislation 

over executive orders whenever possible (Marchbanks 2005) because demonstrating 

democratic leadership enhances their presidential legacy, and policy adopted legislatively 

has increased durability over time which aids in their pursuit of historical significance.  In 

addition, it is unlikely that democratically adopted policy will be overturned by the 

Supreme Court.  Howard and Segal find that, “the Court infrequently uses power of 

judicial review to overturn legislation enacted by democratic majorities” (2004, pg. 140).    

The Supreme Court, the President and Stale Policy Space in Congress.  The 

opportunities for legislative change are highest when there is fresh policy space near the 

gridlock interval.  However when there is no fresh policy space, interest groups seeking 

policy change are not limited to legislative action.  These groups may seek policy change 

through litigation.  Interest groups may file suits themselves (Epstein 1991; Olson 1990;  

Scheppele and Walker 1991), or they may attempt to influence the Supreme Court by 

filing amicus curiae briefs (Caldeira and Wright 1988, 1990; Collins 2004, 2007). 

Whether they choose litigation or legislation, opponents of presidential policy 

must make strategic choices about which venue provides the greatest opportunity to 

challenge policy.  Baumgartner and Jones (1991: 1048) identify three ways that policy 

conflicts expand to new venues.  First, losers in one venue may appeal to those outside 

the conflict in search of a more sympathetic hearing (Schattschneider 1960).  Second, 

concerned outsiders may not have the experience or credibility to join existing players in 

established conflict venues, and as a result they may seek out new venues to mitigate this 

weakness.  Third, existing policy actors may seek out new venues in order to expand their 
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existing power base.  In any of these circumstances, actors make strategic choices about 

where success is most likely. 

While Baumgartner and Jones (1991, 1993) find that policy actors make venue 

choices over the long term, Holyoke (2003) finds that policy actors make similar strategic 

choices regarding specific policy questions.  Holyoke observes that constituent demands 

determine the venues an interest group will choose.  However, the strategic consideration 

of success determines the intensity of the effort within any given venue.  The existence of 

fresh policy space may play a role in this decision.  When fresh policy space is available 

there are increased legislative opportunities, which may make the opportunity costs of 

legislation less than the costs of legal action.  When legislative opportunity diminishes 

because the available policy space is stale, opponents of the president may choose 

litigation over legislation. 

  

Conditional Theory of Presidential Executive Order Issuance 

Using spatial modeling of the gridlock interval as a guide, I have defined four 

different conditions that determine a president’s likelihood of using his executive 

authority.  These conditions represent the president’s level of exposure to competing 

branches of government and the availability of fresh policy space.  These differ slightly 

when considering the president’s relationship between Congress and the Supreme Court.  

These conditions are described below in Tables 3.1 and 3.2, and modeled on the gridlock 

interval in Figures 3.3 to 3.7.  They provide the bedrock of my theory to explain the 
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strategic considerations behind both the issuance of executive orders and the duration of 

these orders. 

Congress 

Because presidents seek to avoid being overturned legislatively (Deering and 

Maltzman 1999; Howell 2003), the first pair of conditions is the president’s legislative 

exposure.  A president is considered exposed if his unilateral action is at high risk of 

being overturned by Congress.  A president is considered unexposed if his action is at 

low risk of being overturned.  Based on observations of the dynamic nature of the 

gridlock interval (Brandt 2004), the second pair of conditions is the availability of fresh 

policy space outside the gridlock interval.  When the gridlock interval shrinks or shifts 

from one Congress to the next, there is fresh policy space.  When the gridlock interval 

expands or remains unchanged, the policy space is stale.   

Unexposed President with Fresh Policy Space 

A president’s likelihood of acting unilaterally by issuing executive orders is 

highest when his ideology approaches the pivots, and the gridlock interval is fresh.  This 

is the expectation for two reasons.   First, as the president’s ideology approaches the pivot 

he faces increasing opposition to legislative action, but his opposition is not strong 

enough to overturn his unilateral action.  This is demonstrated spatially in Figure 3.3.  If 

the president during the second Congress moves the status quo from the 40th percentile 

(Q0) to the 60th percentile (Q1), all members of Congress in the 50th percentile or higher 

will prefer the new policy to the old policy.  With roughly 50 percent support from 

Congress, the president has enough support to either filibuster opposing legislation or to 
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veto opposing legislation with significantly more than the 34 percent support needed to 

prevent a veto override.  
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Second, when there is fresh policy outside the gridlock interval, those 

ideologically near that space will prefer more modest policy change than the median of 

Congress.  By acting unilaterally, the president can move policy closer to his ideological 

preference, and in doing so preempt Congressional attempts to make other changes.  

Figure 3.3 demonstrates that the status quo (Q0) during Congress 1 is unlikely to be 

changed because it falls within the gridlock interval.  Q0 is at the 40th percentile 

ideologically.  Congress cannot form a coalition large enough to move the status quo 

away from the president.  Since 40 percent of Congress will prefer the status quo to any 

new policy, any move away from the president can be vetoed, and the opposition cannot 

secure the 67 percent needed to override the veto.  Any change the president makes to 

move the policy toward his ideological preference will only further diminish the minority 

of Congress that prefers the status quo.  When ideologies realign in Congress 2, Q0 is in 

fresh policy space or in policy space that is newly outside of the gridlock interval.  In 

Congress 2 the ideology of Congress has shifted, Q0 is now at the 30th percentile.  As a 

result, the president and 60 percent of Congress would prefer a policy to the right of Q0.  

With the presence of this fresh policy space, the president can either wait on legislative 

action or he can act unilaterally knowing that the risk of being overturned by Congress is 

low.  
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Unexposed President with Stale Policy Space 

As modeled in Figure 3.4, when the president is ideologically within the gridlock 

interval with stale policy space, there is limited opportunity for unilateral action.  Any 

policy within the gridlock interval will have support from 40 percent to 67 percent of 

Congress.  Because the president is within the gridlock interval, he can move policy to 

his ideological position with minimal risk of being legislatively defeated.  When policy is 

outside of the gridlock interval 60 percent to 83 percent of Congress will prefer a policy 

within the gridlock interval over policy outside of the interval.  When fresh policy space 

is available this creates a range of policy that can be moved with generally wide support.  

Because the policy space is stale the range of policy that can be moved with this wide 

support is diminished.  The president may still move policy within the gridlock interval, 

but the range of support for such moves is much smaller.  The president will issue fewer 

orders in this circumstance. 

Exposed President with Fresh Policy Space 

There are limited opportunities for unilateral action when there is fresh policy 

space, but the president is legislatively exposed.  As shown in Figure 3.5, the president 

can unilaterally move policy from the fresh policy space into the gridlock interval with 

high levels of support from Congress.  However, because the president himself is outside 

of the gridlock interval, he cannot move policy to his exact ideological position without 

the risk of being defeated by a Congress that would prefer a less radical shift in policy.     
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Exposed President with Stale Policy Space 

Executive orders provide only a limited source of power for presidents when there 

is a stale gridlock interval and their ideology falls outside of the pivot points.  In this 

circumstance, presidents will issue the fewest executive orders.  The president is least 

capable of unilaterally implementing policy at his own ideological preferences because 

he is susceptible to being legislatively overturned, and there is a shrinking range of policy 

space available to be acted upon.   

An exposed president with stale policy space is demonstrated in Figure 3.6.  The 

president during Congress 3 is ideologically outside the gridlock interval, and there is no 

new policy space created by the changes from Congress 2 to Congress 3.  First, notice 

that the president is ideologically in the 25th percentile an Q0 is at the 35th percentile.  

This means that 65 percent of Congress prefers policy Q0 over any policy closer to the 

president.  If the president unilaterally moves the policy to his ideological position, 70 

percent of Congress will prefer the old policy to the new policy.  This is a large enough 

coalition to both pass legislation to move the policy back and to override any potential 

veto.   

Second, because the gridlock interval expanded from Congress 2 to Congress 3, 

the range of policies that are available to change legislatively is reduced.  While the 

president may be able to move policy unilaterally within the gridlock interval, it is not an 

ideal opportunity for such movement.  Since the president is exposed, he cannot move 

policy all the way to his preference without the risk of being overturned.   
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Even moderated changes to policy may be risky when acting unilaterally while exposed.  

When the president acts unilaterally, Congress may object more to being left out of the 

process than to the policy itself (Cooper 2002). 

Supreme Court 

A president’s unilateral actions are potentially reviewable by the Supreme Court, 

and when an executive order is legally challenged the president’s policy may be exposed 

or unexposed based on the president’s ideological proximity to the ideological median of 

the Supreme Court.  Unlike Congress, the Court cannot proactively initiate challenges to 

the president’s policy.  A challenge must be brought by a third party with legal standing.  

Those third parties wishing to challenge an executive order must make a strategic choice 

about which venue represents the best opportunity to successfully challenge the order.  

As a result, the availability of fresh policy space near the gridlock interval may play a key 

role in the choice of venue for opponents of executive order policy.  The existence of 

fresh policy space likely favors legislative action thus minimizing the concern for legal 

challenges to executive order policy.  While the lack of fresh policy space, may favor 

litigation thus heightening the need for presidents to consider judicial ideology when 

choosing to issue and order.  

Unexposed President with Fresh Policy Space  

An increase in the issuance of executive orders is expected when the president is 

ideologically near the median of the Court, and there is fresh policy space available.  This 

is because the president is more likely to find support form a majority of the Court as his 
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ideology approaches the median of the Court. The reasoning for this is similar to the 

spatial reasoning used to describe the ideological preferences of Congress (Figure 3.2).   

If the range of ideology is evenly distributed between the nine justices, the median 

justice can find a majority by persuading the two nearest conservatives and the two 

nearest liberals.  The most conservative justice would need to persuade four additional 

justices to join her with each additional justice being ideologically further away than the 

last.  In turn, presidents whose ideology is close to the median of the Court will have an 

easier time finding support when their orders are challenged than presidents whose 

ideology is closer to the extremes of the Court.  If presidents anticipate being affirmed 

rather than overturned by the Court they are likely to issue more executive orders. 

The existence of fresh policy space in Congress may determine the venue in 

which executive order policy is most likely to be challenged.  Fresh policy space in 

Congress can create legislative opportunities for both the president and his opponents.  

When there is heightened legislative opportunity, interest groups may find that the costs 

and benefits of legislative activity out weigh those of litigation. 

Fresh policy space is created both when the gridlock interval moves closer to the 

president’s ideology and when the interval moves away from the president’s ideology.  

This fresh policy space may be near either the veto or the filibuster pivot.  If the gridlock 

interval moves towards the president, then the fresh policy space includes policy that both 

the Congress and the president would like to move ideologically in the same direction.  

This is illustrated in Figure 3.5 where the fresh policy space in Congress 2 is near the 

filibuster pivot (Cf).  Both the president and the majority of Congress are ideologically 
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closer to Q1 than to Q0.  In this case unilateral action by the president is likely to have a 

broad base of support, thus minimizing the risk of being challenged in court.   

If, however, the gridlock interval moves away from the president, the fresh policy 

space includes policy that the president and Congress would like to move in different 

directions.  Because of the legislative opportunity created by the fresh policy space, 

opponents of the president may make strategic choices to pursue legislation rather than 

legal remedies.  In either case, fresh policy space diminishes the risk of being overturned 

by the Court by making the opportunity costs lower for pursuing legislation over 

litigation. 

Unexposed President with Stale Policy Space 

An unexposed president with stale policy space will issue a moderate number of 

executive orders.  This is because the advantage of being unexposed is mitigated by the 

lack of fresh policy space.  Unexposed presidents will issue more orders than exposed 

presidents because when the president is ideologically near the median of the Court, he is 

likely to have the necessary support to defeat legal challenges to his executive orders.  

However, as the legislative policy space becomes stale opponents to the president may 

make the strategic choice to pursue litigation rather than legislative remedies.  In this 

case, stale policy space increases the risk of being overturned by the Court by making the 

opportunity costs lower for taking a legal course of action over a legislative course of 

action. 

For example, in Figure 3.6 the status quo (Q0) remains within the gridlock interval 

despite repeated changes in presidential and Congressional ideology.  Since policy within 
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the gridlock interval is difficult to change legislatively, the longer Q0 remains within the 

gridlock interval, opponents of Q0 may find that litigation is a better strategic choice than 

waiting for favorable legislative conditions. 

Exposed President with Fresh Policy Space 

Presidents will also issue a moderate number of executive orders when they are 

exposed to being overturned by the Court and there is fresh policy space.  As the 

ideological distance between the president and the median voter on the Supreme Court 

increases, the more likely a president is to be overturned when challenged by the Court.  

Thus, this model holds that increasing distance from the median of the Court will 

decrease the number of orders issued.  This is illustrated in Figure 3.7.  If the status quo is 

located between the Justices 6 and 7, then only three justices will be ideologically closer 

to the president than to the status quo.  Which means that if justices vote based on their 

ideological preferences, the president will generally lose by a vote of 6 to 3. 
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Exposed President with Stale Policy Space 

Presidents will issue the fewest executive orders when they are exposed to being 

overturned by the Court and there is stale policy space.  The president is likely to be 

overturned when legally challenged when he is ideologically distant from the median 

voter on the Supreme Court.  Stale policy space only compounds this problem.  

Decreased opportunity to adopt policy through Congress affects the president as well as 

his opponents.  When legislative action is least likely to succeed, the opportunity costs 

may favor seeking legal remedies over legislative remedies.       

Hypotheses 

There are a number of implications for the issuance of executive orders suggested 

by my organizational and theoretical framework.  According to the conditional model, the 

primary determinant of executive order issuance is ideological proximity to competing 

branches of government and the presence of fresh policy space.  I will first discuss the 

expected explanatory weight of considerations between the Congress and the Supreme 

Court.  Next, I detail my primary hypotheses for each factor taking into consideration the 

strategic considerations of Congress, the Supreme Court, and the president.  Finally, the 

literature also suggests hypotheses related to political timing that I detail separately. 

Strategic Weighting of Institutions 

Table 3.1 describes the expected impact of gridlock proximity and fresh policy 

space on the issuance of executive orders for both Congress and the Court.  The four 

considerations described for Congress and the Court are similar, and the direction of 

influence is similar.  However, there are a number of reasons to expect that the magnitude 
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of influence is not the same between institutions. 

Institutionally, Congress will have a more significant strategic influence than the 

Supreme Court.  There are many potential reasons for this difference, but I will 

emphasize three institutional explanations implicit in the constitutional structures.  First, 

procedurally Congressional considerations precede judicial considerations.  A president 

must choose to pursue legislation or act unilaterally before there is need to consider legal 

ramifications to any action.  Second, members of Congress are empowered to respond to 

presidential actions immediately and by their own accord, while the Court, on the other 

hand, must wait for a litigant with standing to initiate a legal challenge.  Third, the 

constitution uniquely grants Congress formal law making powers not explicitly granted to 

either the president or the Court.  While the president has acquired public policy making 

power, it is a power that is derived from the ambiguity of the constitutional contract 

rather than a formal power (Moe and Howell 1999). 

Ideological Exposure  

Ideological exposure manifests itself in slightly different ways in Congress and 

the Supreme Court.  A president’s ideological exposure to Congress refers to the 

ideological distance between the president and the gridlock interval.  Exposure to the 

Court refers to the ideological distance between the president and the median of the 

Supreme Court.   

Congress.  Consistent with the findings of Deering and Maltzman (1999), the conditional 

model holds that as the president’s ideology moves away from the median he is less 

likely to achieve policy goals in Congress, but can still adopt policy unilaterally with only 
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a small likelihood that Congress can pass legislation to revoke or alter the executive 

order.  The resulting hypothesis is that the number of orders issued will increase as the 

ideology of the president approaches the pivots of the gridlock interval. 

Beyond ideology, scholars find some evidence indicating that party support in 

Congress also plays a role in determining the issuance of executive orders.  Using and 

annual count of orders Deering and Maltzman (1999) find statistically significant results 

suggesting that increased party support in Congress diminishes the number of orders 

issued (1999).  Both Mayer (1999) and Krause and Cohen (1997) included variables for 

party support in their analysis although neither had conclusive results.  Consistent with 

the hypotheses from the literature, I hypothesis that executive order issuance will 

increase as the level of Congressional party support diminishes. 

Supreme Court.  When dealing with the Court there is no veto or filibuster, so the 

emphasis of decision making in the Court is on the median voter, and not on any form of 

gridlock interval.  However, ideology is still essential to determining the outcome of such 

votes (Segal, Epstein, Cameron, and Spaeth 1995).  This is because the attitudinal model 

of judicial decision making is still one of the best predictors of judicial outcomes (Segal 

and Spaeth 1993).  In addition, the likelihood of winning the support of five judges 

increases when the president’s ideology is similar to the majority of the Court.  Since a 

simple majority is all that is needed to win in the Supreme Court, the model suggests that 

the number of executive orders issued will increase as the ideology of the president 

approaches the median ideology of the Supreme Court.   
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 However, ideology is not the sole predictor of judicial decisions.  Presidents also 

influence the Court through judicial appointments (Segal 1990).  The influence through 

appointments may not be a permanent condition.  Segal, Timpone, and Howard find that 

for a limited time appointments can aid the president in lieu of ideology (2000).  They 

find that Supreme Court justices are initially consistent with the ideology of the 

appointing president.  Although the ideological correlation diminishes with time, it is 

strongest within the first 10 years of a justice’s tenure which means an appointing 

president can expect greater ideological consistency from a justice than his successors 

can.  This implies that the president can exert some influence over the Court independent 

of ideology through his use of Court appointments.  As a result, there will be a direct 

correlation between the number of presidential appointments and the number of 

executive orders issued. 

Fresh Policy Space 

Fresh policy space refers to policy space that becomes legislatively actionable as a 

result of changes in the ideological distribution of the gridlock interval.  When the 

gridlock interval shrinks or shifts, policy that was previously within the gridlock interval 

will now fall outside of it.  Spatial models suggest that policy falling ideologically 

outside of the gridlock interval is more susceptible to change than policy within the 

interval.  Fresh policy space exhibits itself differently in Congress, the Court. 
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Congress.  According to the conditional model, Congress is unable to change policy 

when the status quo falls within the gridlock interval, so as the gridlock interval widens 

the range of policies that can be changed narrows (Brandt 2004).  If the status quo is 

outside the gridlock interval, it is the ideological preference of Congress to move the 

status quo closer to the median, or, in other words, move the policy within the gridlock 

interval.  This is because any policy within the gridlock interval will be closer to the 

ideological preference of the super-majority than any point outside of the interval. The 

longer the interval remains the same the more likely that policy issued outside the 

gridlock interval will be acted upon.  The resulting hypothesis is that the number of 

executive orders issued will increase as the gridlock interval stagnates or expands.     

Supreme Court.  Those seeking to challenge presidential orders may choose strategically 

which venues to seek relief from.  Since an expanding or stagnating gridlock interval 

makes legislative action more difficult, relief may be more likely from the courts during 

these times.  This suggests that the number of executive orders challenged in the Supreme 

Court will increase as the gridlock interval stagnates or expands.   

Political Timing and Congress 

Beyond just ideological considerations, the president must also consider the 

strategic implications of the political timing of issuing executive orders.  Many of these 

considerations revolve around the election cycles of the president and Congress, and 

different types of executive orders may be expected at different times in the cycle.  Mayer 

(1999) and Deering and Maltzman (1999) in particular examine the number of orders 
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issued in campaign years vs. non-campaign years, and the number of orders issued by the 

year of the presidential term to find evidence of a reelection motive.   

The gridlock interval nearly always changes when a new president takes office.  

There is less change when the presidential party remains the same, but in either case there 

is generally fresh policy space created by the change in presidential ideology. This is true 

using either Krehbiel’s (1998) unicameral pivotal politics model or Chiou and 

Rothenberg’s (2003) bi-cameral models.   The conditional model of executive order 

longevity suggests that the number of orders will increase in the early part of a new term 

because of the new policy space available to implement policies and procedures.  

Similarly, both the number of amending and revoking orders will increase in the first two 

years of a new term to adjust disagreeable policies of predecessors.   

Mayer (1999) and Deering and Maltzman (1999) suggest that “presidents use 

executive orders to enhance their prospects of reelection (Deering and Maltzman, 1999: 

777).  They each find weak statistical support for this hypothesis.  The weak findings 

may be because rather than being an overt reelection tool, they may serve as what Cooper 

describes as private bills (2002: 78).  Either interpretation leads to the expectation that 

the number of orders will increase during election years. 
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Conditional Theory of Executive Order Longevity 

Presidents place substantial emphasis on their legacy (Moe and Howell 1999).  In 

order to firmly establish a legacy, presidents must accumulate a record of achievement 

including the adoption of good public policy (Light 1999; Pfiffner 1988) and achieving 

historical significance (Moe 1993).  Evidence suggests that presidents use orders to help 

establish a historical legacy.  This is Mayer’s (1999) conclusion when he finds that the 

issuance of executive orders is statistically higher in the month preceding a regime 

change.  One must assume that if presidents are issuing executive orders up to the last 

month of their presidency in order to bolster their historical legacy, they must have some 

hope that these orders will out last their term in office.  One measure of a president 

success at achieving both good policy and historical significance is the duration of the 

adopted policy. 

The conditional theory of executive order issuance suggests that presidents will 

issue the most orders when they are unexposed and have fresh policy space.  In other 

words, presidents act strategically to issue orders as close to their ideological preference 

as possible.  Given this, it is reasonable to expect that the longevity of an order is also a 

function of the gridlock interval.  Once an order is issued, it becomes the status quo, and 

the policy can remain in effect so long as it is within the gridlock interval, but once it 

falls outside the interval the order will be revoked or modified.  In the model for the 

issuance of an order the primary factors are the president’s proximity to the gridlock 

interval and the availability of fresh policy space.  These are also the primary factors in 

the longevity model. 
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The number of potential actors expands greatly when considering duration.  The 

strategic considerations during issuance involve the issuing president and the ideology of 

Congress and the Supreme Court at the time of issuance.  When considering the duration 

of an executive order, the number of potential respondents increases continually over 

time.  This is because executive orders frequently continue in effect well past the term of 

the president that issued them.  This means that an order may be revoked by the 

president, Congress or the Court at the time of issuance, or by any succeeding president 

Congress or Court.  

The conditional model of executive order longevity is summarized in Table 3.2.  

An order is considered exposed when the ideology of the executive order policy moves 

outside the Congressional gridlock interval or away from the median of the Supreme 

Court.  Being exposed increases the likelihood an order will be revoked by Congress, the 

president, or the Supreme Court.  Fresh policy space is created when the gridlock interval 

shrinks or shifts.  This movement of the gridlock interval exposes policies to change that 

were previously protected from change by the gridlock interval.  Because legislative 

policy is preferred over executive order policy, orders are less likely to be revoked when 

fresh policy space makes legislative action more likely.   

In this section, I will detail the impact of policy exposure and fresh policy space 

on the duration of executive order policy.  I will examine each of the four conditions 

described in Table 3.2 as they relate to both the Congress and to the Supreme Court.  

Finally, I will discuss the hypotheses that derive from these conditions.  

 

79



 

Congress 

Once an executive order has been issued, it takes on a life of its own, and it may 

persist well beyond the term of the issuing president.  Regardless of who issues an order, 

the conditional model holds that its duration will be a function of the policy’s ideological 

proximity to Congress.  As a result a president may revoke his own order, in order to 

prevent being overturned by Congress.  On the other hand, a president of one party may 

choose to keep in effect an order issued by a predecessor of the opposite party if it is 

close enough to his own policy preference or if the policy is protected in Congress by the 

gridlock interval.  The section below will examine an order’s risk of revocation by the 

president, Congress and the Supreme Court both at the time of issuance and into the 

future by considering the orders exposure to the gridlock interval and the availability of 

fresh policy space near the interval.  

Unexposed Policy with Fresh Policy Space   

An order is least likely to be revoked when it is ideologically within the gridlock 

interval and there is fresh policy space outside the gridlock interval for two reasons.  

First, revoking policy within the gridlock interval may expose the president to the risk of 

being overturned by Congress.  As demonstrated earlier, policy within the gridlock 

interval is generally beyond the reach of Congress.  If the president revokes an order 

within the gridlock interval and the resulting policy moves the status quo outside the 

gridlock interval, the president will be exposed to rejection by Congress.  This is 

illustrated in Figure 3.3.  If the president in Congress 2 revoked Q1 which is in the 

gridlock interval then the status quo would revert to the prior policy Q0.  The new status 

80



 

quo would then be further away from the president than the policy that was revoked, and 

since the policy is outside the gridlock interval a super majority of Congress would prefer 

a policy within the gridlock interval. 

Second, the existence of fresh policy space is an actionable opportunity for both 

the president and Congress.  Since presidents prefer legislation over executive orders 

when possible (Marchbanks 2005), the presence of fresh policy space will diminish the 

likelihood of an order being terminated.  Based on the Krehbiel’s pivotal politics model, 

Congress is more capable of acting on policy that falls outside the gridlock interval than 

on policy within the gridlock interval.  As a result, presidents may find it strategically 

advantageous to take the lead by acting in areas where Congress is already inclined to 

create new policy rather than revoking policy already within the gridlock interval.  Steger 

(1997) finds that because policy initiation and agenda setting are sources of influence 

presidents are more likely to succeed on legislation they initiate than on legislation put 

forth by Congress.  As seen in Figure 3.3, revoking an order that is outside the gridlock 

interval (Q0) is likely to be supported by 60 percent-83 percent of Congress, while 

revoking an order within the gridlock interval (Q1) is only likely to be supported by 40 

percent-66 percent of Congress.   
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Unexposed Policy with Stale Policy Space 

A moderate number of orders will terminate when they are unexposed in stale 

policy space.  When the gridlock interval is stale, but an executive order falls 

ideologically within the gridlock interval, presidents may be inclined to revoke orders 

within the gridlock interval but ideologically distant from the president.  In this situation, 

the president may be able to either issue a new order closer to his ideology or create 

legislative opportunities (or fresh policy space) by changing the status quo. 

In Figure 3.4, the president in Congress 2 is within the gridlock interval so the 

president can adopt policy unilaterally with little exposure to being overturned.  Yet, 

because there is no fresh policy space there is a limited range of policy that can be easily 

moved from outside the gridlock interval.  The president is ideologically closer to policy 

between Cv and Cm than he is to policy between Cm and Cv.  In this situation, the 

president may be able to either issue a new order closer to his ideology or change the 

status quo by revoking existing policy that falls ideologically between Cm and Cv.  By 

revoking orders between Cm and Cv the president can create fresh policy space by 

changing the status quo. 

Exposed Policy with Fresh Policy Space 

Next, when an executive order is exposed, but the gridlock interval is fresh, an 

order runs only moderate risk of revocation.  When the status quo is outside of the 

gridlock interval, there is increased likelihood of revocation because both the president 

and Congress will be ideologically closer to any policy in the gridlock interval than they 

are to any policy outside the gridlock interval.  However, since presidents can act 
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unilaterally to move executive order policy from outside the gridlock interval to less 

exposed policy space at any time, they may reserve this option until they have taken 

advantage of fresh policy space which is not always available for the president to 

implement policy legislatively.   

For example, in Figure 3.5, Q0 is outside of the gridlock interval during Congress 

2.  The president could unilaterally move Q0 to Q1 at any time with little exposure to 

rejection.  The president would prefer this because Q1 is ideologically closer to the 

president than Q0, but there are advantages to waiting.  Since Congress is also 

ideologically closer to Q1 than to Q0 and the president prefers to adopt policy through 

public law rather than through executive order (Marchbanks 2005), the president may 

delay taking unilateral action in order to maintain an environment conducive to 

legislative action. 

Exposed Policy with Stale Policy Space 

Orders are most susceptible to revocation when the existing policy is 

ideologically outside the gridlock interval and there is no fresh policy space (Figure 3.4).  

Just as the president acts strategically to avoid being overturned by Congress (Deering 

and Maltzman 1999), Congress also acts strategically to avoid being overturned by the 

president (Cameron 2000).  When the status quo falls outside of the gridlock interval, a 

super majority of Congress (67 percent-80 percent) will prefer some policy within the 

gridlock interval over the status quo.  In other words, when the status quo falls outside of 

the gridlock interval Congress can act with minimal risk of being overturned by the 

president.  Presidents are likely to revoke orders in this situation to either create policy 
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closer to their preference or to prevent the appearance of rejection by Congress when they 

reject the executive order to create policy closer to the median of Congress. 

Supreme Court 

The duration of an executive order is also impacted by the ideological exposure of 

the order to the Supreme Court, and the strategic choices of venue that result from the 

availability of fresh policy space in Congress.  As the ideological distance between the 

policy and the median justice on the Court grows, the likelihood of revocation increases.  

This could happen either through the direct action of the Court overturning an order, or 

by the sitting president revoking an order to avoid an inevitable defeat before the Court.  

At the same time, stale policy space deceases the possibility of adopting policy through 

Congress, and unilateral presidential actions will be legally challenged rather than 

legislatively challenged. 

Unexposed Policy with Fresh Policy Space  

Executive orders are least likely to be revoked when the policy of the order is 

ideologically unexposed to the Supreme Court and there is fresh policy space available 

near the gridlock interval.  When policy is near the ideology of the median of the Court, it 

is unlikely to be overturned by the Court.  In addition, the presence of fresh policy space 

makes policy change through Congress more likely diminishing the likelihood of policy 

being challenged in Court. 

For example, in Figure 3.7, assume that Q3 is ideologically identical to the median 

member of the court and the justices are evenly distributed across the ideological 

continuum.  The average ideological distance from Q3 to J3, J4, Jm, J6, and J7 is far less than 
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the average distance from Q1 to J1, J2, J3, J4, and Jm.  This means that it will be easier for a 

policy at the median to secure majority support than a policy that on the ideological 

extreme of the court. 

Unexposed Policy with Stale Policy Space 

Executive orders have only a moderate risk of being overturned when they are 

ideologically unexposed and there is stale policy space.  This is because the costs and 

benefits of seeking to revoke an order via the courts offset one another.  On the one hand, 

when policy is near the ideology of the median of the Supreme Court, it is unlikely to be 

overturned by the Court (Howell 2003).  On the other hand, the courts may be the best 

venue for change when there is no fresh policy space in Congress because the stale policy 

space suggests that legislative policy change is unlikely.     

Exposed Policy with Fresh Policy Space 

There is moderate risk of executive orders being overturned by the Supreme Court 

when presidents are ideologically exposed and there is fresh policy space.  As ideology of 

policy moves away from the median of the Court, it is increasingly likely to be 

overturned by the Court.  What is more, the presence of fresh policy space suggests that 

there is increased possibility of a legislative solution.  Opponents of the status quo may 

therefore choose to pursue legislative opportunities while they exist rather than pursuing 

legal action.    

For example, in Figure 3.7 Q1 is further to the left ideologically than all nine 

justices of the Supreme Court.  This means that if the justices decide strictly on the basis 

of their personal ideological preferences, all nine would prefer a policy to the right of Q1.  
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If Q1 were challenged in Court, the president in office at the time of challenge may 

choose to revoke an order that is likely to be over turned by the Court.  If the issuing 

president is still in office the revocation would prevent a potentially public defeat before 

the Court, and a succeeding president may simply prefer to revoke the order rather than 

allowing the case to distract from his own presidency.   

Exposed Policy with Stale Policy Space 

Executive orders are most likely to be revoked when the policy of the order is 

ideologically exposed to the Court, and there is no fresh policy space near the pivots of 

the Congressional gridlock interval.  The conditional duration theory holds that as the 

ideology of policy moves away from the median of the Court, it is increasingly likely to 

be overturned by the Court.  In addition, when the policy space is stale there are minimal 

opportunities to change policy through legislation making litigation a better strategic 

choice for those opposing the status quo.  This high likelihood of success in the Court 

paired with the reduced likelihood of legislative success increase an order’s susceptibility 

to being revoked.  

Hypotheses 

There are a number of implications for the duration of executive orders suggested 

by my organizational and theoretical framework.  According to the conditional model, the 

primary determinant of executive order duration is ideological proximity to the president, 

Congress and the Court, as well as, the presence of fresh policy space.  I detail my 

primary hypotheses for each factor taking into consideration the strategic considerations 

of Congress, the Court, and the president.   
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Congress   

If, as the conditional model holds, ideology is the key to longevity, then 

presidents will choose to continue or revoke existing orders by making strategic 

considerations of the policy’s ideological proximity to the president and the gridlock 

interval.  If a policy is already near the median within the gridlock interval, any 

legislation following the revocation of an order is not likely to give the president any 

ideological advantage.  As a result, an executive order is less likely to be terminated the 

closer the ideological position of the order is to the current median voter in Congress.   

On the other hand, if the existing executive order is ideologically outside the 

gridlock interval, presidents have several incentives to revoke these exposed orders in 

order to avoid being over turned (Deering and Maltzman 1998, Howell 2003).  First, they 

may revoke such orders knowing that they can issue new executive order policy closer to 

their own ideology and nearer to the gridlock interval where the policy is less likely to be 

exposed to rejection by Congress.  Second, president’s may revoke such orders knowing 

that any action by Congress will move the status quo closer to both their personal 

ideological preference and closer to the median of Congress.  Thus an order that is 

ideologically outside of the gridlock interval is more likely to be revoked than an order 

inside the gridlock interval. 

Supreme Court   

As the ideological distance between an order and the median of the Supreme 

Court increases, the order is increasingly exposed to rejection by the Court (Segal and 

Spaeth 1993).  As a result, an order is more likely to be revoked as its ideological 
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distance from the sitting Court increases.  Since the Court operates according to a simple 

majority rather than a super majority, there is no fresh or stale ideological space in terms 

of a spatial model.  However, an orders fate may be influenced by the relative strength of 

the current president within the sitting Court (Segal 1990).  In other words, if executive 

orders are frequently challenged during the tenure of a president, he may be more 

inclined to revoke orders than ignore them.  On the other hand, presidents who have 

made frequent appointments, may be less inclined to revoke orders because of an 

anticipation of like-mindedness with the sitting Court (Segal, Timpone, and Howard 

2000).  To summarize, the longevity model suggests that orders are more likely to be 

revoked as the ideological distance from the sitting Court increases.  The revocation of 

orders is directly correlated with the number of Court challenges, and the number of 

revocations is inversely correlated to the number of Court appointments made by a 

president. 

Fresh Policy Space      

The presence of fresh policy space plays a role in the duration of executive orders 

by creating legislative opportunities that are preferred by both the president and other 

interest groups as well.  One indicator of legislative opportunity is the presence of fresh 

policy space near the gridlock interval.  While the presence of fresh policy space is a 

measure of legislative opportunity, it also has a residual influence on opportunities within 

the Court as well.  

Marchbanks (2005) finds that presidents prefer legislative policy over executive 

order policy, and as Brandt (2004) observes, there is increased legislative opportunity 

88



 

when there is fresh policy space.  By waiting to revoke orders until the policy space near 

the gridlock interval has grown stale, the president has the opportunity to create fresh 

policy space where none would otherwise exist.  This is because fresh policy space 

provides a range of actionable policy issues readily available for Congress to change.  

The resulting expectation is that presidents will be less inclined to revoke orders when 

fresh policy space is available, or the longevity of executive orders will increase when 

there is fresh policy space available. 

 

Summary 

The conditional theory of executive order power described in this chapter both 

fills gaps in the existing literature on executive order issuance, and introduces theory 

about the duration of executive orders.  The theoretical framework of the conditional 

theory holds that presidents will act unilaterally by using executive orders when they are 

ideologically unexposed to being overturned by Congress or the Supreme Court, and 

when there is fresh policy space available near the gridlock interval.  Further this theory 

holds that the same determining factors for the issuance of an order will determine the 

duration of policy once it has been adopted.  

Both the issuance of executive orders and the duration of executive orders are 

important to understanding the limits of presidential unilateral action.  A president is 

unlikely to act in ways inconsistent with the goals of building a legacy.  The ability to 

unilaterally adopt policy by the president is a strategic tool available for the achievement 

of a president’s goals of adopting good policy, and achieving reelection.  If however 
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these policies fail to endure, there is little advantage toward presidential legacy building.  

Enduring policy, on the other hand, serves both a president’s goals of adopting good 

policy and achieving a historical legacy.  

The conditional model of issuance holds that presidents will make strategic 

choices about when to adopt policy unilaterally through the use of executive orders based 

on two primary factors:  1) their exposure to being overturned by other institutions, and 

2) the availability of fresh policy space that may allow the adoption of policy through 

other institutions.  Presidents have direct control over the issuance of orders, but they do 

not always have direct control over the duration of orders.  However, by being strategic 

in the issuance of executive orders, presidents maximize the duration of their orders as 

well. 

The conditional model of executive order duration holds that orders will endure as 

long as the policy remains ideologically unexposed to the Congress and the Courts.  In 

other words, the legacy of a president’s executive order policy is dependent on two 

factors.  First, executive orders will endure based on the president’s ability to position his 

policies within the protective confines of the gridlock interval.  Second, executive orders 

will endure based on the stability of the gridlock interval over time.  A president has very 

little control over the second factor, but has great influence over the first.            

The organizational structure of the conditional theory lends itself to empirical 

testing.  In chapter 4, I will introduce the basic executive order data, and survey 

descriptive data about executive order issuance and duration.  In chapter 5, I will 
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empirically test the hypotheses regarding the issuance of orders, and I will test the 

duration hypotheses in chapter VI.      
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CHAPTER IV 

 

OVERVIEW OF EXECUTIVE ORDER DATA 

Before testing the model, it is important to examine the demographics of 

executive orders.  Others have examined the number of orders (Deering and Maltzman, 

1999; Krause and Cohen, 1997, 2000), the subject matter of orders (King and Ragsdale 

1988; Mayer, 2001), and the salience of orders (Howell, 2003; Mayer, 1999; Mayer and 

Price, 2002).  The objective of this chapter is to provide a broad survey of executive order 

issuance and duration from 1937 to 2003.  First, I will define three types of executive 

orders.  Second, I will discuss patterns of executive order issuance by type.  Third, I will 

consider the institutional reactions to executive orders, and finally examine basic data 

regarding the longevity of orders.  Later chapters will examine the strategic 

considerations of each actor.  Presently, the only consideration will be what happens in 

the life of an executive order, rather than why does it happen?   

Types of Orders 

With the exception of Warber (2006), current executive order literature treats all 

orders alike, however, theories about when orders are likely are often linked to the action 

an order takes.  For example, Mayer (1999), Krause and Cohen (1997), and Mayer and 

Price (2002) expect a surge in executive orders as presidents try to quickly implement 

their own policy and revoke the policies of their predecessors.  Mayer identifies a pair of 

examples of this:  Reagan issued Executive Order 12291 requiring major government 

regulations be justified by cost-benefit analysis, “which he issued three weeks into his 
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first term, and Clinton’s Executive Order 12836, issued in his second week revoking two 

Bush-era orders that were unpopular with labor unions” (1999: 451).  Mayer (1999) and 

Mayer and Price (2002) also find evidence for a surge in executive orders at the end of a 

presidential term in an effort to bolster their presidential legacy.  Legacy building is most 

likely to involve creating new policy rather than revoking old policy.  For this reason, I 

have classified orders in term of the impact they have on existing policy.  I use three 

broad categories.  They are new policy, amending policy and revoking policy.   

An order is classified as a new policy if it is introduced independently of any 

existing executive order.  The policy may impact Public Law or administrative 

procedures, but not any other existing executive order.  An amending policy is any order 

that modifies an existing order.  This includes partial revocations or modifications to a 

single order even if another order is revoked in its entirety.  For example, an order that 

amends one order, but revokes another is classified as an amending order.  Finally an 

order that revokes an existing order is classified as revoking.   

The data for these classifications is taken from the executive order disposition 

Tables available from the National Archive.  When these records were unclear, I 

consulted the original text.  I also consolidated the number of terms used by the National 

Archives and by the texts themselves.  The following phrases were all identified as 

amendments:  amends, continues, supersedes in part, or revokes in part.  A revocation 

was identified as any of the following words or phrases:  revokes, supersedes, rescinds, 

suspends.  

93



 

This classification included all orders from January of 1937 to December of 2003. 

The classification is summarized in the Tables 1.1 and 1.2 below.  In total, 60% of orders 

issued are new policies, 27% are amendments, and 13% revocations.  The second Table 

presents the percentages by president.  As one can see, the exact ratio varies over time.  

For example, two thirds of Truman and Roosevelt’s orders provided new policy 

compared to Ford, Reagan and Bush II who did not even reach 50%.  Ford and Reagan 

were the most likely to amend policy (40%), where as Bush II relies more heavily on 

revoking policies (21%).   Over all there is a slight downward trend in the issuance of 

new policies, and a slight upward trend for amendments and revocations. 

 
Patterns of Usage 

 
Existing literature makes a number of broad hypotheses regarding the patterns of 

executive order usage.   Four of these patterns are examined here.  First is an observation 

of issuance by quarter during the course of a presidential term.  Second is a comparison 

of first term issuance of orders to second term issuance of orders.  Third is a comparison 

of issuance patterns by party.  Fourth is a comparison of first term executive order 

issuance when there is regime change verses terms with no regime change.  
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Executive Order Issuance by Quarter 

The first consideration is the timing of orders by type over the course of a 

presidential term.  Mayer (1999), Krause and Cohen (1997), and Mayer and Price (2002) 

expect an initial surge in orders at the beginning of a new term in order to “hit the ground 

running,” but find no statistical support for this hypothesis.  Mayer (1999) and Mayer and 

Price (2002) do find statistical support for a spike in orders issued in the last month 

before a transition of power.  An examination of Figure 4.2 offers no discernable spike in 

beginning of term orders.  There does, however, appear to be a spike in orders in the final 

quarter of the term. 

Issuance of Executive Orders in the First Term vs. Second Term 

Despite the expectation of a surge in policy initiatives at the beginning of every 

presidential term, Light (1993, 2000) and Eshbaugh-Soha (2005) observe that the number 

of new policy proposals to Congress decrease in the second term.  The same may be true 

for executive orders.  While the issuance of orders is relatively stable over the course of a 

four year term, when the first term is compared to the second term, the data (Figures 4.4 

and 4.5) reveals considerable variation over time.   Statistically, the null hypothesis that 

number of new orders is the same in the first term as in the second cannot be rejected.  

However, the issuance of new orders in the first term appears to be highest during the 

first two years while in the second term the last two years are higher.  The number of 

amendments and revocations are both statistically higher in the first term than in the 

second term (Table 4.3). 

97



 98



 

 

99



 100



 

While there is variation in the patterns of usage from the first term to the second, there is 

no discernable difference in the timing of orders within the year.  Figure 4.3 shows the 

issuance of orders annually.  The timing of the issuance of orders during the course of the 

year appears to be stable throughout. 

Issuance of Executive Orders by Democrats vs. Republicans   

Perhaps expectedly there is tremendous variation in the issuance of executive 

orders between presidents of different parties.  Mayer (1999) and Gleiber and Shull 

(1992) both find evidence that Democratic presidents issue more executive orders than 

Republicans.  In Figure 4.6, Democrats appear to come into office with a surge of new 

policy executive orders that tapers off at the end of four years and climbs again through 

the end of eight.  Despite the variance in issuance of new policies over time the issuance 

of amendments and revocations remain relatively stable.  For Republicans, on the other 

hand, the issuance of new policy peaks at the end of the second year, and then steadily 

tapers off over the remaining six years (Figures 4.7).  The issuance of amending orders 

also differs from the Democrat’s in that their use of amendments mirrors the use of new 

policies.  Republicans are only more active that Democrats when it comes to revocations.  

Republicans are statistically more likely to revoke orders than Democrats.  
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Issuance of Executive Orders with Regime Change vs. No Regime Change   

Finally, there may also be more incentive to issue executive orders following 

regime change than when party control of the White House remains the same.  Mayer 

observes, “the incentive to make changes will be greater when party control of the White 

House has changed, as incoming presidents distinguish themselves from predecessors” 

(1999: 451).  This, however, is not the case.  There is no statistical difference in the 

issuance of order of any type when comparing first terms with and without regime change 

(Table 4.5).   
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Longevity of Executive Orders 

At first glance, executive orders appear to be easy targets considering that they 

can be revoked by the president, Congress or the Supreme Court.  They can be issued 

with built-in termination dates, or they can just be carried out and completed.  Despite the 

numerous ways an order can expire, only half of those examined had terminated.  The 

next few pages will consider the life of an executive order.  How long do orders live?  

What are factors that alter their longevity?  And does longevity vary by party? 

Of the orders that are terminated, the average life expectancy is 8.5 years (median 

3.75), however this is not evenly distributed between parties with Democratic orders 

averaging 9.42 years (4.3 median) and Republican orders 6.75 (3 median).  Past this 

threshold, orders are likely to remain in effect until what appears to be some house 

cleaning at 25-30 years (Figure 4.12). 

Table 4.6 summarizes the findings about the age of orders.  The Table illustrates 

that while the type of order has some impact on longevity how the order is acted on after 

being issued can play a critical role.  On average, an order that is amended lives a year 

and a half longer than a non-amended order.  This is even more dramatic when one 

considers that an amending order that is itself amended will live nearly 5 years beyond 

the average.  This suggests that there may be policy strands that almost take on a life of 

their own within the world of executive orders.  If the initial president issues a new policy 

that the next several presidents each amend, the result may be a policy that is moderated 

and ingrained over time making it more trouble to revoke than to simply add ones own 
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modifications   However, an amendment does not necessarily offer a saving grace 

considering that 22% of terminated orders have been amended, but only 16% of non-

terminated orders have been.   

Regime change also affects the longevity of executive orders.  Terminated orders 

live six months longer when an issuing president is replaced by someone of the opposite 

party.  Some of this may be explained by Table 4.7.  When examining the age at which 

an order is amended there is a striking difference between how the two parties respond to 

one another.  A Republican’s orders are likely to remain unchanged 32 months longer 

after a regime change than a Democrat’s. 
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Institutional Reactions to the Issuance of Executive Orders 
 
The final consideration is how the institutions of government react to the orders 

that are issued.  The interactions to be considered are the response of the Congress, of the 

Supreme Court, and the response of one president to himself and to others.  The data 

examining the institutional interactions is from January of 1973 to December of 1998.   

I used this date range because Howell (2003) has already identified the legislation 

and Supreme Court cases relating to executive orders for this time period.  However, for 

Howell’s purposes, he considered any legislation pertaining to executive orders.  As a 

result, his study includes a large number of legislative bills that address executive orders 

in general rather that specific orders.  So I narrowed his list down to legislation that was 

directed at a specific executive order or to a particular group of specific orders.  I 

excluded, for example, any legislation that proposed to limit funding for all executive 

orders, but included legislation that restricted funding of a named order or an order 

readily identifiable by the context of the legislation. 
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One might expect that the Congress would be eager to keep the president in his 

place and therefore consistently propose and pass legislation to limit the policies made by 

executive order.  In fact, there is a rather short list of such actions.  Of the 1,416 orders 

issued during this time frame only 42 were directly addressed by Congress (Figure 4.10).  

The legislation was evenly split between attempts to revoke orders and to codify them, 

however the success of such legislation heavily favors codification.  Attempts to codify 

or reinforce an order by joint resolution were successful 50% of the time, while attempts 

to condemn or revoke an order were successful less than 10% of the time. 

The timing of legislation also slightly favors codification.  Affirmative legislation 

was introduced on average 3.3 years after issuance, while challenges were issued 5.3 

years after issuance.  Twenty percent of the codified plans were amended before acted on 

by Congress which is consistent with the average rate of amendments, and does not 

appear to have enhanced the effort at codification. 

The number of challenges in Court is also relatively small.  During the 25 years of 

observation 67 Court challenges were made to executive orders.  These cases were 

directed toward provisions of 35 orders.  On average, the Court challenges were made 

with in 20 months of the issuance of an order (5 months median).  The president has a 

very strong likelihood of winning challenges in Court.  Of the 67 cases filed, 65 (97%) 

were decided in the president’s favor, and each of the two orders that where decided 

against the president were followed by cases affirming the president (Figure 4.11). 

          The result is that if an order is to be revoked it will almost certainly be done 

by the office of the president.  Only 5% of orders are challenged by either Congress or 

113



 

the Court.  Of those challenged, only a tiny portion result in a revocation or modification 

of the order. 

 

Summary 

The literature suggests a number of patterns of usage that are intuitively derived, 

but only weakly supported by empirical studies that do not differentiate between the 

types of orders.  The data in this chapter also offers only weak support for many of these 

hypotheses.  However, there are drawbacks to any examination of executive order data 

that focuses solely on presidential characteristics.  Fleishman and Aufses (1976: 6) argue 

that the issuance of executive orders may be both a sign of presidential strength or 

weakness depending on the political context.  If this is correct, apparent patterns in usage 

that do not include political context are likely to attribute correlations incorrectly. 

The data in this chapter reveals that the median terminated order only has a life 

expectancy of 3.75 years, however many orders are never terminated and others persist 

for years before being revoked.  While there appears to be variation in the longevity of 

orders between parties, it remains unanswered whether these differences are a result of 

the characteristics of the issuing president or a result of successor presidents. 

The small number of direct interventions to eliminate or modify executive orders 

suggests two possibilities.  First, the Congress and the Supreme Court are passive and 

disinterested in the unilateral policy actions of the president and as a result choose not to 

challenge his orders.  Or second, presidents strategically issue orders to avoid conflict 

with the Congress and the court and as a result there are very few opportunities for 
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Congress or the court to overturn the president.  Chapter 5 will empirically test the 

president’s strategic consideration of Congress and the Supreme Court in the issuance of 

executive orders, while chapter 6 will empirically test the affect of Congress, the 

Supreme Court, and future presidents on the longevity of executive orders. 
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CHAPTER V 

 

STRATEGIC ISSUANCE OF EXECUTIVE ORDERS 

 The executive order is an important policy tool available to the president.  While 

some maintain that executive orders are a limited source of presidential power (Gleiber 

and Shull 1992; King and Ragsdale 1988; Light 1982, 1991; Nathan 1983; Neustadt 

1976; Schramm 1981), others demonstrate that they are a substantial source of unilateral 

executive power (Cooper 2002; Howell 2003; Mayer 1999; Warber 2006).  Extending on 

previous research that emphasized the strategic issuance of executive orders (Deering and 

Maltzman 1999), I propose that executive orders are a conditional source of executive 

power.   

Through executive orders, presidents have the power to unilaterally make 

significant policy changes.  These policies, however, are not immune from tampering.  

Congress can defeat them, the Supreme Court can invalidate or suspend them, and 

succeeding presidents can unilaterally revoke them.  “With the stroke of a pen,” they are 

created, but “with the stroke of a pen,” they disappear.  If the policies implemented by 

executive order are to endure, presidents must act strategically when they issue executive 

orders. 

Strategic issuance of executive orders, despite the dearth of research on it, is not 

new to presidential administrations. For example, late in 1947, President Truman 

received a number of policy recommendations from the President’s Council on Civil 
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Rights.  In February of 1948, Truman urged Congress to adopt the Council’s 

recommendations which included creating a permanent Fair Employment Practices 

Commission, a stronger Civil Rights Division within the Department of Justice, and anti-

lynching and anti-poll tax legislation.  When Southern Democrats threatened to filibuster 

the legislation, Truman avoided a legislative showdown by issuing executive orders to 

implement most of the recommendations.  He also issued Executive Order 9981 which 

desegregated the United States Armed Forces (U.S. National Archives 2007). 

A majority in Congress were willing to vote to adopt the recommendations.   

However if the Southern Democrats made good on their threat to filibuster, Truman did 

not have the 60 votes in the Senate needed to invoke cloture so he could not achieve his 

desired changes legislatively.  On the other hand, when Truman chose to implement his 

policy unilaterally, his opponents did not have the strength of numbers to revoke his 

action legislatively, since they lacked the 67% support needed to pass a bill and over-ride 

his veto.  Truman’s unilateral policy change was controversial, but effective.  It survived 

both challenges by Congress and the transition to a Republican White House in 1953 

(Mayer 1999). 

In this chapter, I empirically test the number of executive orders issued annually 

taking into consideration the president’s ideological proximity to Congress and the 

Supreme Court, as well as, the relative freshness of the policy space defined by the 

gridlock interval.  Using negative binomial regression, I demonstrate that presidents are 

less likely to issue executive orders when their ideological proximity to Congress or the 

Court make executive orders susceptible to being overturned, and presidents are more 
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likely to issue executive orders when the gridlock interval contracts or shifts creating 

fresh policy space. 

Strategic Considerations for the Issuance of Executive Orders 
 

Presidents must make strategic considerations about when to issue executive 

orders.  Since a president’s long term strategic goals are adopting good policy (Light 

1999; Pfiffner 1988), building a legacy (Moe and Howell 1999), and achieving historical 

significance (Moe 1993), these considerations are likely to shape a president’s strategic 

considerations when issuing an executive order.  While the executive order is a tool 

available for the president to unilaterally adopt policy, the ability to act unilaterally is 

constrained by both Congress and the Supreme Court.  Because of these institutional 

constraints, there are two important considerations a president must make when 

considering the issuance of an executive order.  First, presidents will seek to issue 

executive orders when there is minimal chance of those orders being overturned by either 

Congress or the Court (Deering and Maltzman, 1999; Howell, 2003).  Second, presidents 

will seek to adopt policy legislatively rather than unilaterally when ever possible 

(Marchbanks 2005).  Strategic consideration of these factors varies for Congress and the 

Court.   

 
Strategic Considerations of Congress 

A president’s strategic consideration of Congress is driven by the president’s 

proximity to the gridlock interval and the availability of fresh policy space.  According to 

the findings of Deering and Maltzman (1999) and Howell (2003) a president’s exposure 

to being overturned by Congress is a function of the gridlock interval.  They find that 
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presidents will issue more orders as their ideology approaches the outer edges of the 

gridlock interval.  Brandt (2004) finds that there is increased legislative opportunity when 

the gridlock interval shifts or shrinks.  Because presidents prefer legislative policy over 

unilateral policy (Marchbanks 2005), the availability of fresh policy space is likely to 

diminish the number of orders issued. 

Presidential Exposure to Congress 

If executive orders are a conditional source of executive power, the anticipation is 

that presidents will use unilateral power most when legislative support is weakest and 

they are protected from being overturned by their proximity to the gridlock interval.  

According to Deering and Maltzman (1999), presidents act strategically to avoid being 

overturned by Congress.  When considering the likely reaction of Congress the president 

must consider two factors:  the ideological distribution of Congress and his level of party 

support in Congress (Chiou and Rothenberg 2003).  Since Congress must pass legislation 

in order to overturn an executive order, both are also key strategic considerations in the 

issuance of an order.   

In Pivotal Politics, Keith Krehbiel (1998) demonstrates that the ideological 

distribution of Congress is important to legislative success.  Regardless of the party 

distribution in Congress, any coalition must be able to overcome a filibuster in the Senate 

or a potential veto by the president.  Krehbiel describes these legislative obstacles as the 

filibuster pivot and the veto pivot respectively, and the ideological space between these 

pivots is identified as the gridlock interval.  Any policy falling ideologically within the 

gridlock interval is unlikely to be changed by Congress.  This is because the majority of 

119



 

Congress is ideologically closer to any policy in the gridlock interval than it is to any 

policy outside the interval.   

While the president and Congress face similar obstacles trying to adopt policy 

through legislation, the president has some ability to act unilaterally to implement policy.  

Executive orders are one such tool to achieve unilateral policy change.  However, a 

president’s reputation may suffer if he acts unilaterally and is overturned by Congress.  

Since a president’s ability to persuade Congress (Neustadt 1990) and to go public 

(Kernell 1993) are both correlated with a president’s popularity any perception of 

weakness has broader implications than any single policy. As Deering and Maltzman 

(1999) and Howell (2003) demonstrate, presidents act strategically when they issue 

orders, primarily to avoid being overturned by Congress.  They do this in part by 

restraining the number of orders issued when their ideology falls outside of the gridlock 

interval.  In other words, presidents are more likely to act unilaterally when Congress is 

unlikely to overturn that action. 

Some argue that ideology is not the only risk a president faces when considering 

the risk of being overturned.  Party may play a role as well.  Although Krehbiel 

downplays the role of party in the legislative process, Chiou and Rothenberg (2003) 

demonstrate that the pivotal politics model is more accurate when taking into account the 

ideological preferences of Congressional party leaders.  Party leadership is key to 

controlling the legislative agendas.  When party leadership is ideologically further from 

the president than the party median, the president may have more trouble procedurally 

than he will in actual vote counts. As a result, ideological distance between the president 
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and the majority party in Congress may serve as a constraint on the number of orders 

issued. 

Even when the president’s ideology is within the gridlock interval, presidents 

exercise some restraint.  Marchbanks (2005) finds presidents prefer policy adopted 

legislatively rather than through executive order.  This is because public law has a 

number of advantages over executive orders.  Legislation is more difficult to overturn 

than an executive order which provides for a more permanent result.  Legislation is more 

democratic.  For example, many of the complaints about Bush’s Faith Based Initiative 

came from supporters of the initiatives who objected to the process more than the policies 

(CQ Weekly 2861, Nov. 2, 2002).  Finally, legislation provides an opportunity for the 

president to demonstrate leadership (Neustadt, 1990).  As a result, one expects the 

number of executive orders to diminish as the president’s support in Congress grows 

(Deering and Maltzman 1999).    

Availability of Fresh Policy Space 

Brandt (2004) demonstrates that the movement of the gridlock interval over time 

is as least as important as the size of the interval when considering the impact on policy.  

This is because any policy that is ideologically within the gridlock interval will have 

enough support to stop legislative action (i.e., at least 34-40% enough to either prevent a 

veto override or sustain a filibuster).  Once the policy ideologically falls outside the 

gridlock interval, large majorities (60-83%) will prefer a policy inside the gridlock 

interval over the status quo.  It is the movement of the gridlock interval that exposes 

existing policy to legislative action.  When the gridlock interval shrinks or shifts, policy 
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that was previously protected from legislative action is now unprotected.  In other words, 

there is “fresh” policy space created by the movement of the gridlock interval.  As a 

result, the presence of fresh policy space may allow Congress to continue to create new 

policy even when the size of the gridlock interval remains unchanged for long spans of 

time. 

 For example, in Figure 1 the policy space in sections A and B falls within the 

gridlock interval at T0 making it difficult for Congress to act on policies within this space.  

At T1 the size of the interval remains the same, but now policies falling within section A 

are outside the gridlock interval.  At T1, policies within section A are ripe for change 

because the majority of Congress prefers policy with a status quo falling within sections 

B and C, and the majority is large enough to overcome a filibuster or a presidential veto. 

 

122



 

Because presidents issue orders strategically in order to avoid being overturned by 

Congress (Deering and Maltzman 1999), the creation of fresh policy space is likely to 

increase the number of executive orders issued.  For example, in Figure 5.1 a president to 

the left of the median may issue executive orders to adjust policy space A in order to 

bring the policy back within the gridlock interval and avoid being overturned by 

Congress.  A president to the right of the median also has incentive to adjust orders in 

policy space A if he would prefer more dramatic changes than those likely to be chosen 

by Congress.    

Strategic Considerations of the Supreme Court 

Strategic consideration of the Supreme Court is similar to the considerations of 

Congress.  One primary difference between Congress and the Court is that there is no 

gridlock interval in the Supreme Court.  The Court operates on a majority-rule system 

with no filibusters or vetoes. As a result the spatial modeling of the ideological 

distribution of the Court is much simpler.  In addition, since there is no gridlock interval 

there is also no fresh policy space when the ideology of the Court changes.  However, the 

lack of fresh policy space in Congress may heighten the strategic considerations of the 

Court when issuing an order.  This is because when there is no fresh policy space interest 

groups may seek policy change through litigation rather than legislation.   

Presidential Exposure to the Court 

Howell (2003) tests a hypothesis similar to Deering and Maltzman (1999) 

regarding the ideology of the president and the Supreme Court.  His theory is that 

presidents will be more successful defending themselves before the Court when their 
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ideology is near the median of the Court.  Because Howell is considering the reaction of 

the Court to the president and not the president’s strategic consideration of the Court at 

the time of issuance, he uses the ideology of the Court hearing the case, and not the 

ideology of the sitting Court at the time of issuance.  Since I am testing for consideration 

of the Court in the president’s decision to issue an executive order, I will test the strategic 

impact of the sitting Court on the decision to issue an order. 

For example, if the range of ideology is evenly distributed between the nine 

justices, the median justice can find a majority by persuading the two nearest 

conservatives and the two nearest liberals.  The most conservative justice would need to 

persuade four additional justices to join her with each additional justice being 

ideologically further away than the last.  In turn, presidents whose ideology is close to the 

median of the Court will have an easier time finding support when their orders are 

challenges than presidents whose ideology is closer to the extremes of the Court.  

My examination will focus on the following expectations.  First, the number of 

executive orders issued will increase as the ideology of the president approaches the 

median of the Court.  Second, presidents will issue more orders as their influence over 

the Court increases through Court appointments.  Finally, presidents will issue fewer 

orders as the number of judicial challenges to executive orders increases.    

Availability of Fresh Policy Space 
 

The availability of fresh policy space in Congress may play a role in which venue 

a president is most likely to face the treat of being overturned.  Baumgartner and Jones 

(1991, 1993) find that policy actors make strategic venue choices over the long term 
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shifting efforts to venues most likely to deliver the desired result.  Holyoke (2003) finds 

that policy actors make similar strategic choices regarding specific policy questions.  

Holyoke observes that constituent demands determine the venues an interest group will 

choose, however, the strategic consideration of success determines the intensity of the 

effort within any given venue.  The existence of fresh policy space may play a role in this 

decision.   

When fresh policy space is available there are increased legislative opportunities, 

which may make the opportunity costs of legislation less than the costs of legal action.  

When legislative opportunity diminishes because the available policy space is stale, 

opponents of the president may choose litigation over legislation.  As a result, I expect 

that the availability of fresh policy space will diminish the number of orders issued 

because both the president and his opponents will have increased opportunities to adopt 

policy legislatively. 

 

Data and Methods 

In order to empirically test the conditional model of executive order issuance,  I 

will use a negative binomial regression model to examine the effect that ideological 

proximity to the gridlock interval and the existence of fresh policy space has on the 

annual issuance of executive orders.  The unit of analysis is the number of executive 

orders issued annually.  A detailed explanation to the data used in this chapter is included 

in the appendix, but a brief explanation has been included here.  I will first discuss the 

specifications of the dependent variable.  Next, I will discuss the independent variable 
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relating to Congress, the Court, and control variables.  Finally, I will detail the statistical 

model that will be used.   

Dependent Variable   

The dependent variable is the number of orders issued per year during the 51 year 

span from 1947-1998.  I use this span for several reasons.  As discussed in Chapter 1, the 

use and recording of executive orders has evolved over time.  By beginning in 1947, the 

number of observations is large enough for statistical analysis, but is restrictive enough to 

capture a relatively similar period of modern usage.  There is also the practical 

consideration that ideological scores for both Congress and the Court are available for 

this time frame.  Krause and Cohen (2000) identify 1939 as the beginning of the 

institutionalizing era of the presidency, and the first presidential ideology scores are 

available beginning in 1945.   

Congress 

The conditional model relies primarily on the ideological distance between the 

president and Congress, and the availability of fresh policy space.  I include a number of 

independent variables that measure both a president’s exposure to being overturned by 

Congress and the existence of fresh policy space.  Since Congress is institutionally 

organized by political party, and party leadership, particularly in the House, highly 

influences the floor agenda (Smith 1989; Rohde 1991; Sinclair 1997), I also include a 

number of variables for Congressional party support. 
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Presidential Exposure to Being Overturned by Congress 

The conditional power model suggests that presidents will seek to protect 

themselves from having their executive orders overturned by Congress.  If this is correct, 

the issuance of orders will peak near the pivots.  This is because it becomes increasingly 

difficult to adopt policy at the president’s preference point as he moves away from the 

median of Congress, but he can implement policy unilaterally as long as he remains 

within the gridlock interval.  

Exposure to risk of being overturned by Congress is coded using similar measures 

to those used by Deering and Maltzman (1999).  I employ two variables for each house of 

Congress.  The first is the ideological distance between the president and the nearest 

gridlock pivot.  This is the distance between the president and either the veto or filibuster 

pivot, which ever is closer for each chamber.  Distance is negative when the president’s 

ideology falls between the pivots and positive when his ideology falls outside of the 

pivots.  The second is the absolute ideological distance between the president and the 

median.  Deering and Maltzman (1999) expect that orders will diminish as the president’s 

ideology approaches the median of Congress.  As the president’s ideology approaches the 

median, he becomes increasing less exposed to being overturned by Congress, but the 

president is also more likely to adopt policy through legislation rather than through 

unilateral action.  

Fresh Policy Space in Congress   

Congress is most capable of acting on policy when the status quo falls outside of 

the gridlock interval.  Movement in the gridlock interval creates opportunities for 
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Congress to modify policy that previously was difficult to act upon.  Marchbanks (2005) 

finds that presidents prefer statutory policy over unilateral executive order policy.  In 

addition, Deering and Maltzman (1999) find that presidents issue fewer orders when they 

have strong Congressional support.  Movement in the gridlock interval may create 

legislative opportunity without increasing legislative support.  For example, fresh policy 

space may be created when the gridlock interval moves away from the president.  This 

creates legislative opportunity, but moves the overall ideology of Congress away from 

the president.  As a result, presidents may respond to these opportunities in one of two 

ways.  First, in light of increasing legislative opportunity presidents may choose to act 

unilaterally to protect existing policy.  Second, presidents may act unilaterally to adopt 

new policy closer to their preferences than to those of the median of Congress.    

Net change in policy space covered by the gridlock interval is used to measure the 

relative freshness of the policy opportunity within the spatial model.  When the gridlock 

interval contracts, there is fresh policy space at both the upper and lower ends of the 

interval resulting in a large positive number.  When the gridlock interval expands, no new 

policy space is available resulting in a large negative number.  A shifting interval is 

reflects the gain of policy space from either end of the interval.  This results in a small 

positive number when one end of the interval contracts more than the other end expands, 

or a small negative when expansion exceeds contraction.   

The ideology of the House and Senate often differ.   Rather than using a 

unicameral gridlock interval like that used by Krehbiel (1998), I use a variation of the bi-

cameral models with separate gridlock intervals for each chamber (Chiou and Rothenberg 
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2003).  The width of the gridlock interval is defined by the ideological position of the 

president relative to the ideological position of the veto pivot (67th percentile) and the 

filibuster pivot (40th percentile) in Congress.  Only the Senate has the filibuster rule, 

however I use the same gridlock measure for both the House and Senate.  I choose to 

maintain a consistent definition of the gridlock interval across both chambers of Congress 

for three reasons.  First, measures of fresh policy space do not rely on the exact width of 

the gridlock interval, but on the amount of policy space exposed by the movement of the 

interval, as a result, the measures of fresh policy space will remain the same regardless of 

whether the edge of the interval is defined by the 40th percentile or the 50th percentile.  

Second, the president is always nearest to the veto pivot, so measures of ideological 

distance between the president and the gridlock interval depend on the veto pivot rather 

than the filibuster pivot.  Third, the conditional theory includes theoretical expectations 

about the president’s ideological proximity to the median of both houses.  If there is any 

discrepancy between using the filibuster pivot in the House as opposed to the median, it 

will be observed within the analysis of the negative binomial regression model.   

I include two sets of variable to measure the amount of fresh policy space.  First, I 

include a variable for the total fresh policy space in each chamber.  Second, since fresh 

policy space may occur on either end of the gridlock interval, I include uni-cameral 

measures for the amount of fresh policy space nearest to the president, and the amount of 

fresh policy space at the opposite end of the gridlock interval. 
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Congressional Party Support 

Using measures similar to Deering and Maltzman (1999), Cohen and Krause 

(1997), and Mayer (1999), Krause and Cohen (1997), Congressional support is 

operationalized by measures of divided government, the level of party support in each 

House of Congress, and the president’s ideological distance from the median of each 

house.  Congressional support is measured as the bi-annual change in the percentage of 

seats in each house held by the same party as the president.5  The president’s ideological 

distance from the median of each house is measured using the absolute difference in 

Poole and Rosenthal’s W-Nominate Scores (1st Dimension) scores (Poole and Rosenthal 

1991, 1997; McCarty and Poole 1995).  Because change in the level of party support does 

not measure the actual control of the House or Senate, I use a dichotomous variable to 

identify years with divided government, which I define as any year where the party of the 

president differs from the majority in either the House or Senate.  In this way the divided 

government variable and party change variables work together to describe shifts in party 

strength as well as actual party control.       

A president’s public approval is correlated to his ability to persuade Congress 

(Neustadt 1990).  It is also correlated to a president’s use of executive orders.  Krause and 

Cohen (1997) and Mayer (1999) find that a president issues few executive orders during 

periods of high public approval.  This suggests that public approval is a resource used by 

                                                 
5 I use the change in party strength rather than the actual seat count in order to avoid problems 

with auto-correlation.  Because the Senator’s have six year terms, two-thirds of the seats each session are 

carried over from the prior term.   
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presidents to secure Congressional adoption of their recommendations rather than a 

resource to secure unilateral actions.  Thus I use public approval as an additional measure 

of Congressional support.  Public approval is reflected as the annual average presidential 

approval. 

Exposure to the Court  

I test the likelihood of being overturned by the Courts using similar measures 

used to assess the likelihood of being overturned by Congress.  This includes both 

measures of ideological distance and political support.  Ideological variables measure the 

president’s ideological distance from the median of the Supreme Court.  I use a linear 

transformation of Martin and Quinn scores to determine the ideological median of the 

Supreme Court.  I use the transformation described by Sala and Spriggs (2004: 203) to 

place the Martin and Quinn ideological scores which range from -6.234 to 4.297 into 

Poole’s (1998) NOMINATE space which ranges from -1 to 1.   

To measure the president’s political influence on the Court, I code two additional 

variables.  The first variable records the cumulative number of Court appointments made 

by each president.  As Epstein and Knight find, “Strategic justices do more than consider 

the preferences of their colleagues; they also take into account the likely reactions of 

other relevant actors, such as Congress and the president” (1998, 82).  Justices might 

demonstrate this behavior by declining to hear cases that might bring them into conflict 

or choosing to hear cases important to other actors.  With this in mind, a president may 

receive more consideration from the Court as the number of direct appointees to the 

Court grows.  The second variable measures the cumulative number of executive orders 
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subject to challenge during a president’s tenure.  As the number of Court challenges 

grows, the president can avoid direct conflict in the Court by simply amending or 

terminating policies subject to challenge.  This gives the president some control over the 

final outcome, and avoids any potential for being overturned by the Court. 

Control Variables  

Moe (1993) suggests presidents are motivated by the strategic goals of adopting 

policy, being reelected and securing a historical legacy.  I have included a number of 

additional variables to capture these motives.  Some expect new presidents to use 

executive orders to create an immediate impact by implementing policies by executive 

orders early in their term (Krause and Cohen 1997; Mayer 1999).  Krause and Cohen 

(1997) and Deering and Maltzman (1999) each model this using a count marker to 

indicate the years in office (1 to 8).  Mayer uses dummy variables to identify the first year 

of a term with and without regime change.  I include a similar dummy variable for the 

first year of a presidential term with a regime change.  I also coded a dummy variable to 

identify reelection years (Mayer 1999).   

Finally, I control for two variables found significant by earlier studies.  Cohen and 

Krause (1997) suggest that executive order issuance declines with executive branch 

growth and issuance declines over time.  I use the annual change in the number of 

executive branch employees as reported by U.S. Bureau of Labor and Statistics to 

account for executive branch growth.   I also include a variable for the year of the 

president term one through four.  
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Methods 

Because this analysis is based on an event count with a relatively small number of 

observations I use a negative binomial regression to test the data (King 1989).  Poisson 

regression is more common for event count data, however, Poisson has a strict 

assumption that the conditional mean of the dependent variable is equal to its variance.  

Diagnostics on the dataset used reveal that the data is overdispersed (the distribution 

parameter is not zero).  In this circumstance the best alternative to Poisson is the negative 

binomial regression (Winkelmann 1997, 94; Park 2003).   

The dependent variable is an annual count of executive orders issued.  The 

negative binomial regression equation used to evaluate the count data is: 

Β= ieyE i
χ)(  

where )( iyE is the expected number of annual executive orders, iχ is a vector of variables 

(ideological distance from the president to the gridlock interval, presidential party, 

reelection year, etc.), Β is a vector of estimated coefficients (Yackee 2003).  One limit of 

the negative binomial regression is that is can not account for any potential dynamic 

properties of the data (Mitchell and Moore 2002).  For the most part this model assumes 

that the issuance of one order is not influenced by the orders that precede it.  Questions of 

interconnectedness will begin to be addressed in the next chapter that considers questions 

of executive order longevity. 

Findings 

The results of the negative binomial regression are detailed in Table 5.1 below.  

The results confirm the expectations of each of the conditional power model, and 
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generally support the other proposed hypotheses.  The model confirms that president’s 

are less likely to issue executive orders when exposed to being overturned by Congress, 

and that there is a correlation between Court variables and the issuance of orders.  It also 

confirms that presidents are more likely to issue orders when there is fresh policy space 

available.   

The data reveal that the president will issue the most orders when he is 

ideologically near the pivot points of the gridlock interval.  The results for the president’s 

exposure to Congress were statistically significant for both the House and Senate.  First, 

as the conditional model suggests, the president is less likely to issue executive orders 

when exposed to being overturned by Congress.  This is confirmed by the finding that 

fewer orders are issued as the president’s ideology moves away from the gridlock 

interval.  While the president is more likely to issue orders when unexposed to Congress, 

presidents also issue more orders as their ideology moves away from the median of 

Congress.  Thus is appears that presidents are most likely to issue executive orders when 

they are unexposed to Congress and they face the most legislative opposition. 

The finding that presidents issue orders near the edges of the gridlock interval has 

implications for the duration of an executive order as they attempt to balance their goals 

of adopting good policy and establishing a legacy.  If the president’s only concern was 

good policy, he might adopt policy only consistent with his own ideological preference.  

If, on the other hand, the president’s only concern was historical legacy, he might adopt 

policy as close to the median as possible to appease as many opponents as possible and 

ensure that the policy will endure.  Instead we find that presidents issue policy as close to 
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there preference as possible while minimizing the immediate exposure to being 

overturned.  This suggest that policy duration may be a function of the gridlock interval 

just as executive order issuance appears to be a function of the gridlock interval.  

The conditional theory of executive order issuance also holds that presidents will 

issue more executive orders when there is fresh policy space available, and the data 

confirm this hypothesis.  Others have found that a president’s proximity to the gridlock 

interval is correlated to the issuance of executive orders.  This data extends on that 

knowledge to demonstrate that both proximity to the gridlock interval and the movement 

of the gridlock interval are correlated to the issuance of orders.  The presence of fresh 

policy space is significantly correlated with increased executive order issuance in both 

the House and Senate.  The proximity of the fresh policy space to the gridlock interval 

also impacts the issuance of executive orders.  Presidents issue statistically more orders 

when there is fresh policy space on the opposite end of the gridlock interval from the 

president.   

One reason why fresh policy space that is distance from the president may 

increase the number of orders is that the president may be revoking policies he dislikes 

within that policy space, or amending policies within that space to move them 

ideologically closer to his own position.  This may have implications for the duration of 

executive orders.  The conditional theory of executive order duration suggest that orders 

will persist as long as they remain ideologically within the gridlock interval, but they 

become exposed to revocation or amendment when they become ideologically exposed in 

fresh policy space.   
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Measures of party support in Congress offer mixed results.  First, party gains in 

the number of House seats are correlated with more executive orders.  They are not 

statistically significant for the Senate nor is the sign of the coefficient in the same 

direction.  Second, I expected divided government to increase the number of orders 

issued, but it does not.    Instead, divided government is statistically correlated with a 

decrease in the number of executive orders issued.  The support for the hypothesis that 

presidents will issue orders in order to circumvent a hostile Congress was mixed, 

although, ideological variables were far more significant than party variables.  As 

expected, the number of orders increases as the president’s ideological distance from the 

medians of each house increases.  Also as predicted, the number of orders issued declines 

as the president’s approval rating increases.   

These mixed results for Congressional support suggest that ideology may offer 

more explanatory power in the issuance of executive orders than party does.  When 

examining ideological measures, it is easier to determine the strategic opportunities than 

it is when considering party variables.  Ideologically is appears that the greatest strategic 

advantage is found at or near the pivots of the gridlock interval. 

Only one of the three variables measuring the likelihood of being overturned by 

the Courts was statistically significant.  Only the number of appointments to the Court 

was statistically significant (p< 0.10, one tailed).  Neither the number of legal challenges 

nor distance from the median of the Court was statistically significant factors in the 

issuance of executive orders.  The lack of judicial impact on the issuance of executive 

orders may be because of the Courts inability to respond proactively to either oppose or 
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support executive order policy.  This means that any reaction of the Court is likely to be 

delayed compared to the reaction of Congress.  Also since, the Court is unlikely to 

publicly comment on policy that it may later need to decide upon, the president may have 

less information available at the time of issuance about the ideological preference of the 

Court regarding any specific policy.  

 Finally, of the control variables only executive branch growth is statistically 

significant.  As the executive branch grows, the number of orders issued diminishes.  

This may be because as institutions grow presidents have other administrative means of 

adopting policy.  Neither of the timing variables, reelection year or first year of a new 

regime, is statistically significant.       
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Table 5.1 Executive Order Issuance, 1947-1998 (Negative Binomial Regression) 
 
Independent Variables 
(expected sign)  

 
Coefficient

 
Standard

Error 

 
Z 

      P>|z| 
(two tailed) 

Exposure to Congressional Override  
House Gridlock Pivot (-) -1.05 0.49 -2.16 0.031  
Senate Gridlock Pivot (-) -1.49 0.36 -4.19 0.000  

   
Fresh/Stale   

Change in Policy Space House (+) 0.92 0.59 1.58 0.115 ** 
Change in Policy Space Senate (+) 0.85 0.51 1.67 0.096 * 
Policy Space, Near Pres. (veto) (+) 1.09 1.19 0.92 0.360  

Policy Space, Distant from Pres.  
(Filibuster) (+) 1.52 0.61 2.51 0.012  

   
Exposure to Judicial Override   

Court Appointments (+) 0.07 0.04 1.59 0.113 ** 
Court Challenges (-) -0.003 0.01 -0.64 0.523

 Ideological Distance from Median (-) 0.13 0.22 0.61 0.542
  
Congressional Support  

Divided Government (+) -0.37 0.07 -5.01 0.000
% House Seats (-) 1.82 0.59 3.09 0.002
% Senate Seats (-) -0.87 0.63 -1.39 0.165

Public Approval (-) -0.01 0.002 -3.96 0.000
Pres./House Median Dist. (+) 1.25 0.30 4.19 0.000
Pres/Senate Median Dist. (+) 1.01 0.47 2.16 0.031

  
Other Variables  

Year of Administration (-) -0.02 0.03 -0.65 0.517
Executive Branch Growth (-) -0.59 0.30 -1.98 0.047

Regime Change, 1st  yr. (+) -0.01 0.08 -0.11 0.913
Reelection Year (+) 0.04 0.06 0.69 0.487

  
Bold:  p < .05 (two tailed) 
*         p < .05 (one tailed) 
**       p < .10 (one tailed)                                           

Log likelihood  
Observations  

χ2(19)  
Pseudo r2  

= -179.11925 
= 51 
= 87.16 (p<0.000) 
= 0.1957 
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Summary 

 Collectively these results support the conditional power model of executive order 

issuance.  The findings confirm that the president issues executive orders strategically in 

order to avoid being overturned by either Congress or the Courts.  There is also support 

for the hypothesis that presidential strategic considerations take into account both the 

ideological distance to the gridlock interval and the availability of fresh policy space 

created by changes to the gridlock interval. 

 If executive orders offer presidents a conditional source of power, these results 

suggest that the president is most likely to use that power when his ideology approaches 

the pivots of the gridlock interval.  This is strategically advantageous because it shelters 

the president from being overturned by Congress.  It also allows the president to advance 

his policy agenda even when legislative action is most difficult.  Finally, movement of 

the gridlock interval provides fresh policy space near the pivots, and results suggest that 

as this space near the pivots expands presidents issue more orders.   

The conditional model of executive order issuance expands the existing 

understanding of executive order issuance in two primary ways.  A president’s 

ideological proximity to the gridlock interval identifies only the constraint to unilateral 

action.  By creating a model that observes both the president’s proximity to the gridlock 

interval and the movement of the gridlock interval, the conditional power model 

introduces a mechanism to observe both the constraints and opportunities of unilateral 

action.  In addition, the conditional model expands our understanding of these constraints 

and opportunities to include the role of the Court.  While statistically the Court appears to 
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play only a minor role in the strategic consideration to issue an order, the Court's 

organization as a reactive institution may be more evident when applying the conditional 

model to executive order duration rather that executive order issuance.  

Because presidential proximity to the gridlock interval and the movement of the 

interval are important predictors of the issuance of executive orders, it is also likely that 

similar strategic factors will impact the longevity of executive orders.  In the next 

chapter, I will examine strategic factors determining the longevity of executive orders.  
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CHAPTER VI 
 
 
 

DURATION OF EXECUTIVE ORDERS 
 

Executive orders are only an effective policy tool to the degree that they satisfy 

the strategic goals of the president.  If, as Moe (1993) asserts, presidents are motivated by 

the strategic goals of adopting policy, being reelected and securing a historical legacy, 

then the duration of policy implemented by executive order would be an important 

consideration for the achievement of all three goals.  The duration of executive order 

policy has both long and short term benefits for the president.  One short-term benefit is 

reelection.  Scholars suggest that executive orders may be issued to help secure reelection 

(Deering and Maltzman 1999; Mayer 1999; Mayer and Price 2002) because executive 

orders offer presidents two strategic advantages.  First, executive orders allow the 

president to adopt policy unilaterally and avoid the negative effects of public defeat 

before Congress and the Court.  Second, there is no credit sharing when the president 

adopts policy unilaterally.  The long-term goal of historical achievement is aided when a 

president affects policy well beyond his tenure in office.  The longevity of executive 

orders is one way for a president’s policy impact to endure.   

Studies demonstrate (and chapter 5 confirms) that the issuance of executive orders 

is a function of the gridlock interval (Deering Maltzman 1999; Howell 2003).  Given this 

finding, one might also expect that the actual duration of an executive order is also a 

function of the gridlock interval.  If presidents strategically issue executive orders to 

avoid rejection by Congress or the Court, this strategy assumes that Congress or the 

141



 

Court will overturn executive policy that falls outside the gridlock interval.  If this 

assumption is correct, as the data suggests, then orders are likely to be terminated when 

they become ideologically exposed to being overturned by either Congress or the Court.   

In this chapter, I empirically test the survival of executive orders relative to the policy’s 

ideological proximity to the gridlock interval.  Using an event count history model, I 

demonstrate that an executive order’s probability of survival decreases when the policy 

status quo falls outside of the gridlock interval. 

A recent example of an order being overturned because of a changing gridlock 

interval occurred in the 1992 legislative fight over stem cell research.  In 1989, President 

Bush extended the ban on federal funding of for research using aborted fetal tissue 

originally put in place during the Regan administration (Hilts 1989).  On July 25, 1991, 

the House passed HR 2507 which would have repealed the ban (CQ Almanac 1991: 343).  

The Senate took no action on the legislation in 1991, but passed a similar bill by a wide 

margin (87-10) on April 2, 1992 (CQ Almanac 1992: 394). 

President Bush, sensing that a veto may be overridden, issued Executive Order 

12806 on May 19, 1992.  The order did not lift the ban, but it did create a tissue bank 

from miscarriages and tubal pregnancies.  According to a White House official, the 

policy was crafted in such a way as to maintain support for the anti-abortion movement 

while helping the president pick up enough support in the House to prevent his veto from 

being overridden (Leary 1992). 

The maneuver worked.  When the House voted on the conference report on May 

28, 1992, the bill passed 260-148 (CQ 1992).  Supporters of the bill were 12 votes shy of 
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the needed 272 votes to override a veto.  The bill had received 274 votes just 10 months 

earlier (CQ 1991).  A month later the President vetoed the bill, and the next day he easily 

survived the attempt to override his veto. 

Abortion supporters in Congress struggled with how to proceed.  Legislation was 

introduced to regain the support of House members swayed by Bush’s executive order.  

The proposed bills would give Bush’s tissue bank 18-24 months to prove that is was 

viable otherwise the ban would lift automatically.  Others argued that writing the ban into 

statute was unwise considering that candidate Bill Clinton had promised to revoke the 

executive order if elected.  Ultimately Senate Majority Leader Mitchell decided to wait 

hoping to have gained presidential support by 1993 (CQ 1992). 

As it turned out, President Clinton did not need to unilaterally revoke executive 

order 12806.  It was revoked in 1993 by Public Law 103-43 (107 Stat. 133) which 

Clinton signed into law.  Legislation was possible because the gridlock interval had 

moved, as demonstrated in Figure 6.1.  In 1992, President Bush issued Executive Order 

12806 was issued specifically to be at the ideological edge of the gridlock interval.  A 

few months later with the arrival of a new Congress and a new president the policy was 

left exposed, and was quickly terminated. 
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Theories of Executive Order Duration 

As Bush’s executive order on abortion illustrates, the reasons why executive order 

policy persists over time are likely beyond the control of the president that issues the 

order.  This is in part because orders can be revoked by Congress, the courts or any 

succeeding president.  There are at least four potential explanations for the duration of an 

order.  Duration may be determined by party control of the White House, bureaucratic 

inertia, Congressional or judicial support, or ideological proximity to the gridlock 

interval. 

First, one might argue that duration is longer with greater consistency across 

White House occupants.  As Mayer points out, presidents “usually try place an immediate 

stamp on executive branch process and policies. Executive orders are an excellent way to 

do this” (1999: 450-451), presumably by revoking the orders of the preceding president 

and adopting new orders of your own.  Krause and Cohen too suggest that, “Executive 

orders serve as a means to make substantive policy adjustments from those of the 

previous administration” (1997: 466).  Krause and Cohen expect a president’s use of 

executive orders to diminish during the course of a term, but do not find statistical 

evidence to substantiate this expectation.  Mayer (1999) recognizes that the number of 

adjustments needed may differ depending on whether the party in office changes.  Mayer 

fails to find evidence of this when he compares the issuance of executive orders in the 

first year of a term when there is a regime change versus years with no regime change.   

Both Mayer (1999) and Krause and Cohen (1997) anticipate an increase in the 

issuance of executive orders early in a presidential term.  Mayer (1999) examines the 
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number of significant executive orders issued annually, and does not find statistical 

evidence that the first year of a president’s term or the first year following a regime 

change increases the number of orders issued.  Krause and Cohen (1997) test the 

hypothesis that the issuance of orders declines each year a president remains in office, but 

the results are not statistically significant.    

However, neither Mayer (1999) or Krause and Cohen (1997) recognize that these 

early orders might involve opposite actions:  adopting new policy to establish a 

president’s presence early in an administration, or revoking the policies of the president’s 

predecessors.  The revocation of orders might be particularly pronounced during the first 

years of a regime change.  One way to observe this type of action is to examine an orders 

hazard of being terminated rather than observing the total number of orders being issued.   

When a new president comes into office following a president of the opposite 

party, one way he can make an immediate stamp on the executive branch is by revoking 

his predecessor’s orders.  With this in mind, I expect that orders are more likely to be 

revoked in the first year of a regime change from one party to another.  More generally 

one might expect orders to be more susceptible to revocation anytime that the current 

president is of the opposite party of the issuing president.  Democrats are observed to 

issue more executive orders than Republicans (Cohen and Krause 1997; Gomez and Shull 

1995; Mayer 1999; Shull 1997).  Deering and Maltzman (1999) suggest that this may be 

a crude measure of presidential activism.  As a result, one might expect orders to be more 

susceptible to revocation by Republicans who may prefer to restrain the activism of their 

Democratic predecessors. 
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Second, longevity could simply be a matter of inertia.  In other words, the longer 

an order is in place the more it becomes incorporated into the institutional norms, and at 

some point it continues to exists simply because “we’ve always done it that way”.  Just as 

Warber (2006, 21) suggests that the bureaucracy may resist implementation of policy, 

they may be resistant to changing policy they have come to rely upon.  To test this, I 

propose the following hypothesis:  an executive order’s hazard of being revoked will 

decrease with time.   

Furthermore, the more often an order is amended, the more it becomes imbedded 

into the institutional processes.  This has not been explicitly tested for executive orders, 

but Hannan and Freeman (1984) find generally organizations that value reliability and 

accountability also favor a high level of structural inertia.  Each amendment can radically 

change the nature of the initial policy, but the layering of amendments also makes it 

administratively difficult to revoke orders outright, as they become entangled in a larger 

body of executive order policy.  In other words, orders will live longer the more that they 

are amended.   

Third, the previous chapter illustrated how both Congressional support and 

judicial support correlated to the issuance of orders.  Since either of these institutions can 

revoke executive orders and the Congress can amend orders, one might expect that the 

fate of executive orders lies in the level of support the president enjoys from either 

Congress or the courts.  For example, just as presidents avoid issuing orders that may be 

overturned, they can avoid having existing orders overturned by revoking or amending 

their own orders.  A president may avoid being rejected by the courts by taking similar 
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unilateral action.   

 As found earlier, increased support in Congress tends to suppress the 

number of orders issued.  This decrease in the number of orders is possibly because of the 

president’s increased likelihood of being able to adopt his agenda legislatively.  The 

conventional wisdom is that presidents are less likely to act unilaterally when there 

support is at its highest because they can act legislatively instead.  This may be true for 

creating new policy, however, presidents may use this high level of support in order to 

act unilaterally to revoke and adjust existing orders through amendments. 

Howell (2003) finds the president will be more successful defending executive 

orders in Court when his public approval is high and when the partisan alignment of the 

Court is in his favor.  He also finds that the president will be less successful when there is 

political opposition and when the case is salient.  In light of these findings, presidents 

facing frequent challenge of their executive orders may be inclined to both revoke and 

amend orders to avoid defeat in Court.  Similarly, one might expect presidents to make 

fewer adjustments the more they make appointments that shape the ideology of the Court. 

Fourth, the conditional model suggests that the longevity of an order could be a 

matter of proximity to the prevailing ideology in either Congress or the Court and the 

availability of fresh policy space.  In Congress, the primary consideration is the 

president’s ideological proximity to the gridlock interval.  Since existing policy 

represents the status quo, the policy can continue in effect so long as it is within the 

gridlock interval, but once it falls outside the interval the order will be revoked or 

modified.  In the Supreme Court, the primary consideration is the president’s ideological 
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proximity to the median justice in the Court.  An order will be increasingly likely to be 

terminated as the ideology of the order moves away from the median of the Court, 

because the policy is more likely to be revoked by the Court when it is ideologically 

distant from the median.  In either instance, the actual age of an order is not important.  

What is important instead is the ideological positioning relative to the competing 

branches of government.   

If, as the model presented here suggests, ideology is the key to longevity, then 

presidents should respond to existing orders similarly to the way presidents respond to 

policy proposals from the Congress.  In other words, an executive order is less likely to 

be terminated the closer the ideology of the issuing president is to the current median in 

Congress.  If a policy is already near the median within the gridlock interval, any 

resulting legislation is not likely to give the president any ideological advantage.  

Similarly the likelihood of revocation should increase when the ideology of the order 

falls outside of the gridlock interval. 

Having previously found that both the width and the movement of the gridlock 

interval affect the issuance of executive orders, one might expect that both factors affect 

the longevity of orders as well.  The number of orders issued increases as the amount of 

fresh policy space increases (chapter 5).  Since fresh policy space occurs at the edges of 

the gridlock interval, orders in this policy space are susceptible to being overridden by 

Congress, however, these orders can be protected by amending.  Because of this, I expect 

the probability of an order being amended to increase and the likelihood of revocation to 

diminish as fresh policy space becomes available. 
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Data 

To test the conditional model of executive order duration, I will use a logit event 

history model to examine the effect that ideological proximity to Congress and the Court, 

and the existence of fresh policy space has on the duration of executive orders.  In the 

prior chapter the unit of analysis was the number of orders issued annually, this chapter 

the unit of analysis is the executive order with an observation for every year between an 

orders issuance and termination.  I will first discuss the specifications of the dependent 

variable.  Next, I will discuss the independent variables relating to party control of the 

White House, bureaucratic inertia, institutional support, and the conditional model.  

Detailed descriptions of the data used are included in the appendix to this chapter. 

Dependant Variable    

The purpose of this study is to identify the factors that contribute to the death or 

amendment of an executive order.  As a result, I use two models.  In the first, the 

dependent variable is a simple a dichotomous observation measured 0 for alive; 1 for 

dead.  In the second, the dependent variable is 0 for not amended and 1 for amended.  

This includes 2,311 executive orders issued between 1959 and 1998.  Of these orders, 

58% die within this time frame, and 54% are amended.  Because we are examining the 

impact various factors on executive order survival over time, there is one observation 

coded for each year an order is in effect for up to 30 years.  The end result is a total of 

51,934 observations. 
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Control of White House 

To test whether incoming presidents simply clear out the existing policies of prior 

presidents to adopt their own policies, I code three dichotomous variables.  The first 

variable identifies any year where the current president and the issuing president are of 

opposing parties (1=opposite parties, 0=same party).  The second variable identifies the 

first year of a regime change when control of the White House passes from one party to 

the next.  The first year of a regime change captures the president’s first one hundred 

days and also coincides with the first year of a new session of Congress.  It is also more 

focused on regime change than the full-term measurement used by Krause and Cohen 

(1997).  While the first two focus on the response of one party to another, the third 

variable, considers whether differences lie in the behavioral patters of the parties 

themselves.  This third variable identifies the party of the sitting president in the year of 

observation (1=Democrat, 0=Republican).  

Bureaucratic Inertia 

An order’s age in years is used to measure inertia.  If an executive order’s 

likelihood of revocation decreases with time, this would be consistent with the theory that 

orders persist in part due to the inertia caused by bureaucratic resistance to change.  To 

determine if orders live longer as a result of amendments that update orders to be 

ideologically consistent with new administrations, I code a single variable.  The 

amendment variable is a running amendment total over the life of an order.     

According to the findings in chapter 5, growth of the executive branch of 

government does not appear to have an impact on the number of orders issued.  However, 
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when not accounting for the ideology of Congress, Krause and Cohen (1997) did find 

support for a correlation between executive branch growth and the number of orders 

issued.  Nevertheless, I have included a measure of executive branch growth, to test its 

impact on longevity.  As the executive branch becomes increasingly institutionalized 

(Krause and Cohen 1997), one might expect increasing levels of bureaucratic inertia to 

both increase the life-span of orders and encourage amendment over revocation.  I 

measure executive branch growth as the annual change in the number of executive branch 

employees as reported by U.S. Bureau of Labor and Statistics.   

Institutional Support   

The findings in Chapter 5 demonstrate that institutional support from both 

Congress and the Courts are important to the issuance of executive orders.  To test 

whether or not these relationships also impact the longevity of an order, I code a series of 

variables for both Congress and the Courts. 

Congressional support is determined using measures similar to Deering and 

Maltzman (1999), Cohen and Krause (1997), and Mayer (1999).  These variables include 

indicators for the presence of divided government, the level of party support in Congress, 

presidential approval, and the president’s ideological distance from the median of each 

house’s majority party.   

The ideological scores are determined using different measures to test the 

duration model than those used to test the issuance model.  The issuance model (chapter 

5) uses the Poole and Rosenthal’s (1997) W-Nominate Scores (1st Dimension) scores 

which only allows for direct ideological comparisons within a single session of Congress.  
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The primary advantage of the W-nominate scores is the maximization of variation in 

presidential ideology by providing an ideological score for each session of Congress.  

This only worked because the model did not rely on comparing ideology across time.   

In this chapter, all ideological measures are determined by Poole’s (1998) 

Common Space Scores.  Using Common Space Scores allows for ideological comparison 

not only between chambers of Congress, but it also allows for comparisons between 

Congresses.  This is essential because the duration model depends on observing the 

ideological proximity between the executive order and each succeeding president and 

Congress.   

Two additional variables are also used to measure support.  First, I measure the 

number of executive orders challenged by the Congress in session during the time 

observed.  One would expect frequent challenges to increase the likelihood of both 

revocations and amendments.  Second, I include a dummy variable to indicate years in 

which there are changes in the party majority of Congress.   

Executive order challenges and Supreme Court appointments are used to measure 

support of the Court.  First, I measure the number of executive orders legally challenged 

in the Court during the time observed.  One would expect frequent challenges to increase 

the likelihood of both revocations and amendments as presidents take action to avoid any 

potential rejection by the Court.  Second, I measure the number of Supreme Court 

appointments made by the president at the time observed.  This measures a president’s 

influence over the Court. 
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Conditional Model   

As demonstrated in chapter 5 and confirmed by Deering and Maltzman (1999), 

the issuance of executive orders is conditioned by the president’s proximity to the 

gridlock interval.  One implication of this finding is that presidents are inclined to restrain 

their use of the unilateral power offered by executive orders when there is risk of being 

overturned.  In other words, presidents issue orders as close to their personal preference 

as possible without risking exposure to Congress or the Court.  If this is true, the survival 

of an executive order may also be dependent on the relative ideological distance between 

the status quo represented by the executive order and either the gridlock interval or the 

median of the Supreme Court.  

To test this, I first estimate an ideological score for each order.  When a 

president’s Common Space score falls within the gridlock interval, I estimate that the 

ideological score of the order is the same as the president’s.  If a president’s Common 

Space score falls outside of the gridlock interval, I estimate that the ideological score of 

the order is the same as the pivot point nearest the president.  In other words, the 

president will issue policy at his personal preference point or as close to that point as he 

can without risking that the policy will be revoked by Congress. 

Once each order has an ideological score, I then measure the distance between the 

order and both Congress and the Court.  For Congress I measure the distance between the 

ideological position of the order and the gridlock interval annually until the order is 

terminated.  For the Supreme Court I measure the distance between the ideological 

position of the order and the median justice of the Supreme Court.  I use Martin and 
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Quinn scores to measure the ideology of the Court (2002).  Martin and Quinn scores 

allow for comparison of courts over time, and are also comparable to Poole’s Common 

Space Scores used to measure the ideology of Congress and the president (Sala and 

Spriggs 2004).     

If orders at the edges of the gridlock interval are at risk, then one might expect 

that the life of an order may be extended as it approaches the median of either house of 

Congress.  Deering and Maltzman (1999) find support for this hypothesis.  To test this, I 

measure the ideological distance between the executive order and the median of each 

house of Congress using Poole’s (1998) Common Space scores. 

As demonstrated earlier, changes to the gridlock interval that create fresh policy 

space increase the number of executive orders issued.  I use four variables to examine if 

presidents use these opportunities to eliminate policy or to protect policy.  The first two 

variables measure the fresh policy space in each chamber of the current Congress.  Since 

fresh policy space can occur on either end of the gridlock interval, the next two variables 

are coded to compare the presidential response to fresh policy space near the veto pivot 

compared to the response to space near the filibuster pivot.  These variables measure the 

amount of fresh policy space nearest to the veto and filibuster pivots using a unicameral 

model of Congress similar to Krehbiel’s Pivotal Politics model (1998). 

 

Methods 

I use a logit event history model to test which independent variables are correlated 

with the termination of an executive order.  The event history approach uses a dependent 
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variable coded as ‘1’ if the order is terminated and ‘0’ if still active.  This includes an 

observation for each order during each discrete time interval (one year) (Petersen, 1991: 

295-7; Box-Steffensmeier and Jones, 1997: 1423).  This model is discrete-time event 

history method often used for pooled binary time-series cross-sectional data such as this.  

Bennett (1999) observes that a primary disadvantage of logit is, “while this technique 

allows us to explore the effects of independent variables on the transition from one state 

to another, it assumes that no duration dependence exists (259).”   Schoenfeld test and 

Kaplan-Meier curves confirm that the executive order duration data is affected by 

monotonic duration dependence.  This duration dependence can be controlled using 

duration analysis frameworks (Beck, Katz, and Tucker, 1998; Bennett 1999).  Despite 

this I have chosen to use a logit event history model rather than those methods for two 

reasons6.   

The reason for using a logit event history model is, first, the bureaucratic inertia 

theory of executive order longevity accounts for duration dependence, and there is a 

variable designed to control for this effect.  Second, other duration analysis statistical 

models eliminate a result that the logit event history model allows   One theory of 

executive order longevity is that because of bureaucratic entropy the age of an order will 

diminish the probability of termination.  In order to test this theory, I use a variable to 

measure an orders age during each time interval.  Including the age variable benefits this 

                                                 
6 While I rely on the logit event history model for this findings and discussion here, I also tested 

the data using a Cox hazard model and a cross-sectional time series model.  The results from each were 

consistent with the logit event history analysis presented here. 
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analysis in two ways.  First, this variable is used to opertionalizes the bureaucratic 

entropy theory so that the effects of this theory can be compared to the effects of 

competing theories.  Using other duration analysis models that statistically control for 

time eliminates this comparison.  Second, acknowledging that duration dependence is a 

common weakness in logit time-series cross-sectional data, the age variable acts as a 

control variable for the duration dependence that is a part of the dataset (Beck, Katz and 

Tucker, 1998).  In other words, the age variable simultaneously controls for the effects of 

duration dependence while also allow for comparison of this effect to the effects of other 

independent variables.      

 

Findings 

The results of the logit event history analysis of terminations are detailed in Table 

6.1, and the results for the logit event history analysis of amendments are detailed in 

Table 6.2.  In each case, the results confirm the hypotheses of the conditional model of 

executive order duration.  An orders probability of termination is a function of the orders 

ideological proximity to Congress and the Court.  An executive orders probability of 

termination is also a function of the availability of fresh policy space.  I will first discuss 

the findings for the conditional model, and then the findings for each of the competing 

theories of executive order duration. 

Conditional Model and Executive Order Duration 

Proximity to the gridlock interval is correlated to the issuance of executive orders 

as presidents seek to avoid being overturned by Congress.  This model demonstrates that 
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orders are subject to termination as their ideology moves away from the pivot points of 

the gridlock interval.  Proximity to the gridlock interval is statistically significant for two 

of the three variables tested.  When the ideological distance from the gridlock interval 

increases by .10, the likelihood that an order will be terminated increases by a factor of 

1.557.  Distance from the Senate median, on the other hand, diminishes the likelihood an 

order will be terminated.  Distance from the House median was not statistically 

significant. 

 The results are similar for the likelihood of an order being amended relative to the 

gridlock interval.  As expected, the odds of an order being amended increase as an order 

moves away from the gridlock interval. When the ideological distance from the gridlock 

interval increases by .10, the likelihood that an order will be amended increases by a 

factor of 1.74. 8  This is likely because the ideology of the policy in the order can be 

brought back toward the gridlock interval by making amendments.  Unlike terminations, 

for amendments the ideological distance from the Senate median was not statistically 

significant.  However, distance from the House median diminishes the likelihood of being 

amended. 

                                                 
7 Ideology is measured on a scale from -1 to 1.  A one unit increase in distance increases the 

likelihood of being terminated by a factor of 35.  However, the standard deviation for the variable is only 

.09.  The adjusted ratio log for an interval of 0.1 instead of 1 is 1.55.  

8 Ideology is measured on a scale from -1 to 1.  A one unit increase in distance increases the 

likelihood of being terminated by a factor of 55.  However, the standard deviation for the variable is only 

.09.  The adjusted ratio log for an interval of 0.1 instead of 1 is 1.74.  
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Proximity to the median of the Court is also correlated to the issuance of 

executive orders, but not in the direction expected.  Direct measures of ideological 

distance between the Court and the president reveal that an order becomes less likely to 

be terminated as the ideology of the policy moves away from the median of the Court.  

However, an order is more likely to be amended as the order moves away from the 

ideology of the Court.   This may be because questions of legality tend to be more 

narrowly defined than questions of policy, as a result, the Court may be satisfied (or at 

least avoided) by making small adjustments rather than full terminations.    

 For terminations, each of the four measures of fresh policy space is statistically 

significant.  Fresh policy space in either the House or Senate decreases the likelihood of 

termination.  Also as expected, when fresh policy space is available near the president 

(veto pivot) the likelihood of termination diminishes, but when the fresh policy space is 

available away from the president (filibuster pivot) the likelihood of termination 

increases.  Only one of the variables for fresh policy space was significant in regard to 

amendments.  When fresh policy space is available near the president (veto pivot) the 

likelihood of being amended diminishes.   

Party Control of the White House and Executive Order Duration 

  Each of the variables for party control of the White House is significant.  The 

results suggest that both timing and party are important to predicting the impact of White 

House control.  The importance of timing is observed in the fact that the odds of an order 

being terminated increases by a factor of 0.22 in the first year following a regime change 

in the White House, but just because the opposite party is in power does not indicate that 
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old orders will be eliminated.  In fact, the odds of being terminated actually diminish 

overall.  This is consistent with the expectation that presidents will revoke the orders of 

their opposite party predecessors in order to jump start their policy preferences, but 

suggests that beyond this transitional period presidents are not inclined to make sweeping 

adjustments to existing executive order policy.  Which party is in control of the White 

House also plays a role in the duration of executive orders.  The odds of termination 

decrease by a factor of -0.34 during Democratic presidencies, while the odds of orders 

being amended increases by a factor of 1.61.  These odds are reversed for Republican 

presidents.      

Bureaucratic Inertia and Executive Order Duration 

 Each of the three variables measuring inertia is significant, but only two are in the 

direction expected.  Both age and executive branch growth diminish the likelihood of an 

order being terminated which is consistent with expectations.  Cumulative amendments, 

however, have the opposite effect expected.  The more an order is amended the greater 

the probability of being terminated. 

Contrary to expectations, amendments are not an effective preservative for 

executive orders.  Each additional amendment increases the odds of termination by a 

factor of 0.08.  Perhaps an alternative explanation is that orders are frequently amended 

because they are flawed policy.  Consistent with this finding is the observation that the 

likelihood of being amended diminishes with age.  The impact of executive branch 

growth is more complicated.  Executive branch growth reduces the risk of termination, 
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but increases the likelihood of an order being amended.  This may suggest that executive 

branch growth only offers temporary extensions to the life of an order. 

Institutional Support and Executive Order Duration 

Several of the Congressional support variables are statistically significant.  First, 

variables indicating the level of party support in Congress generally demonstrate that the 

likelihood of termination diminishes as party support declines.  The likelihood of 

termination diminishes by a factor of 0.10 when government is divided.   

Ideological distance from the majority party is significant in both the House and 

the Senate, but the result is split.  Ideological distance between the Senate majority party 

median and the president increases the likelihood of termination, while distance between 

the House majority party median and the president decreases the likelihood of 

termination.  Regardless of which party is in the majority, times of transition tend to 

protect orders from termination as evidenced by the finding that any change of majority 

diminishes the likelihood of termination by a factor of -0.40. 

Both opposition in Congress and rising public approval are correlated with an 

increased likelihood of termination.  Congress is rarely successful overturning executive 

orders legislatively, however, it appears that Congress can bring about pressure that 

increases the likelihood of orders being terminated.  The accumulation of challenges in 

Congress does increase the odds of termination.  The odds of termination also increase as 

presidential approval ratings increase. 

Each of the Court support variables is statistically significant, and each is 

correlated with increasing likelihood of termination.  The hypotheses are that increased 
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Court challenges will increase the likelihood of termination, while additional Court 

appointments would reduce the likelihood of termination.  Consistent with the hypothesis 

increases in the number of Court challenges increases the likelihood of termination.  The 

number of appointments by an issuing president is statistically significant, and the 

coefficient is in the direction expected.  Increased Court appointments are correlated with 

a higher probability of being overturned. 
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Table 6.1 Likelihood of Executive Order Termination, 1959-1998 (Event History Analysis) 
Independent Variables 

(expected sign) 
 

Coefficient
Standard

Errors 
 

Z 
P>|z| 

(two tailed) Odds Ratio
Proximity to Gridlock Interval       

Dist. From Gridlock Interval (+) 3.56 0.89 3.98 0.000  35.25
Dist. to House Median (-) -0.68 0.60 -1.13 0.259  0.51
Dist. to Senate Median (-) -2.30 0.67 -3.43 0.001  0.10

Fresh Policy Space       
Change in Policy Space House (-) -6.29 3.48 -1.81 0.070  0.002
Change in Policy Space Senate (-) -7.40 3.44 -2.15 0.032  0.0006

Policy Space, Veto Pivot (-) -14.34 6.02 -2.38 0.017  0.00
Policy Space, Filibuster Pivot (+) 2.25 1.37 1.64 0.102 ** 9.45

Control of White House   
Opposite Party in Power (+) -0.49 0.09 -5.4 0.000  0.61

Regime Change (+) 0.51 0.11 4.55 0.000  1.66
Democratic President (-) -0.77 0.18 -4.37 0.000  0.46

Inertia       
Age (-) -0.13 0.01 -22.44 0.000  0.88

Cumulative Amendments (-) 0.18 0.02 10.94 0.000  1.20
Executive Branch Growth (-) -18.26 1.67 -10.94 0.000  0.00

Congressional Support       
Congressional Challenges(+) 0.06 0.03 1.81 0.071 * 1.06

Divided Government (-) 0.22 0.18 1.21 0.227  1.25
% Congressional Seat Change (+) 4.54 0.45 9.99 0.000  93.41

House Maj. Party Med. (+) -0.48 0.22 -2.21 0.027  0.62
Senate Maj. Party Med. (+) 0.90 0.20 4.41 0.000  2.45

Change of Majority (+) -0.92 0.16 -5.69 0.000  0.40
Presidential Approval (+) -0.003 0.003 -0.88 0.381  1.00

Court Support       
Court Appointments (-) 0.19 0.05 3.6 0.000  1.21

Court Challenges (+) 0.06 0.01 9.69 0.000  1.06
Distance from Median(-) -8.27 0.08 -11.00 0.000  0.0002

Other Variables       
Constant -0.06 0.33 -0.19 0.852  -

Bold:  p < .05 (two tailed) 
*         p < .05 (one tailed) 
**       p < .10 (one tailed)                                           

 

Number of observations =         51934  
LR chi2(22) =      1955.17
Prob > chi2 =        0.0000

Log likelihood = -5278.4161  
Pseudo R2 =        0.1563
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Table 6.2 Likelihood of Executive Order Amendment, 1959-1998 (Event History Analysis) 
Independent Variables 

(expected sign) 
 

Coefficient
Standard 

Errors 
 

Z 
P>|z|  

(two tailed)        Odds Ratio
Proximity to Gridlock Interval       

Dist. from Gridlock Interval (+) 4.01 0.99 4.04 0  54.98
Dist. to House Median (-) -2.39 0.65 -3.66 0  0.09
Dist. to Senate Median (-) -1.44 0.79 -1.83 0.068  0.24

Fresh Policy Space       
Change in Policy Space House (+) 1.69 4.22 0.4 0.689  5.40
Change in Policy Space Senate (+) 5.84 3.73 1.56 0.118 ** 342.60

Policy Space, Veto Pivot (-) -26.82 5.85 -4.59 0  0.00
Policy Space, Filibuster Pivot (+) 4.00 1.54 2.59 0.01  54.35

Control of White House   
Opposite Party in Power (+) -0.75 0.10 -7.19 0  0.47

Regime Change (+) -0.52 0.12 -4.19 0  0.59
Democratic President (+) 0.47 0.17 2.78 0.005  1.61

Inertia       
Age (-) -0.29 0.01 -30.07 0  0.75

Cumulative Amendments (-) 0.74 0.02 40.25 0  2.10
Executive Branch Growth (-) 4.39 1.59 2.76 0.006  80.97

Congressional Support       
Congressional Challenges(+) -0.03 0.03 -1.02 0.305  0.97

Divided Government (-) -0.59 0.19 -3.12 0.002  0.56
% Congressional Seat Change (+) 2.71 0.44 6.15 0  15.09

House Maj. Party Med. (+) 0.45 0.26 1.73 0.084 * 1.57
Senate Maj. Party Med. (+) 0.10 0.24 0.41 0.68  1.11

Change of Majority (+) 1.29 0.12 10.95 0  3.64
Presidential Approval (+) -0.01 0.004 -1.96 0.05  0.99

Court Support       
Distance from Median(-) 1.51 0.82 1.84 0.066 * 4.51

Court Appointments (-) -0.08 0.06 -1.46 0.145 0.92
Court Challenges (+) -0.02 0.01 -2.57 0.01  0.98

Other Variables       
Constant -0.94 0.366 -2.55 0.011  -

Bold:  p < .05 (two tailed) 
*         p < .05 (one tailed) 
**       p < .10 (one tailed)                                        

Number of observations         =    51934
LR chi2(22)          = 3786.00

Prob > chi2           =   0.0000  
Log likelihood            =  -3959.6  

Pseudo R2             =  0.3234  
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Summary 

Overall the results confirm the conditional model by demonstrating that the 

lifespan of executive orders are a function of the gridlock interval.  It has already been 

demonstrated that the issuance of executive orders is influenced by strategic 

considerations.  The result is that at times presidents have more liberty to adopt policy 

unilaterally than at other times.  So while presidents have the discretion to act unilaterally 

or not based on the ideological conditions presented to them at the time, presidents do not 

have the same level of control over the longevity of the policies they adopt as they do 

over their choice to issue an order.   

It appears from the evidence that the difference between the executive order as a 

weak policy tool (Gleiber and Shull 1992; Nathan 1983; Neustadt 1976) and the 

executive order as an absolute exercise of presidential power (Cooper 2002, Howell 

2003; Mayer 1999) is a factor of temporal conditions.  Presidents can issue more orders 

when their ideology falls within the gridlock interval because they are less likely to be 

overturned by either Congress or the Courts, and the orders themselves can persist longer 

when they remains ideologically within the gridlock interval.  In this respect, the 

conditional model reveals the conditions most likely to lead to the unilateral adoption of 

policy through executive orders, and the conditions most likely to enhance that orders 

durability over time.   

Because executive orders are unilaterally adopted, one of the frequent complaints 

against them is that they are an “end run” around the democratic process (CQ Weekly 

2002: 2861).  The evidence presented here certainly suggests that while executive orders 
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are unilateral, the constantly changing political conditions have the effect of containing 

that unilateral action within political boundaries near the median.  Presidents issue more 

orders near the pivot points of the gridlock interval so orders are less likely to be extreme 

ideological outliers.  Once an order has been issued, distance from the gridlock interval 

increases the likelihood an order will be either terminated or amended.  Fresh policy 

space created by the movement of the gridlock interval decreases the likelihood of 

termination when policy space is near the president’s ideology, and increases the 

likelihood of termination when the policy space is distant from the president’s ideology.  

Each of these tends to prevent unilateral policies from drifting too far from the mean. 
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CHAPTER VII 

 

CONCLUSIONS 

Executive orders are a significant source of presidential power although scholars 

disagree on the nature of that power.  On the one hand, Neustadt (1990) argues that 

executive orders are an indication of a president’s failure to persuade others to act as he 

desires.  Howell (2003), on the other hand, argues that executive orders offer “power 

without persuasion.”  This dissertation has introduced the conditional model of executive 

order issuance and duration in order to offer a synthesis to these competing views, and to 

offer a better understanding of the opportunities and constraints faced by the president 

when choosing to act unilaterally through executive orders.  The conditional model is 

designed to predict circumstances where presidents are strategically inclined to issue 

executive orders, and to identify conditions that determine the duration of an executive 

order once it has been issued. 

The Conditional Model of Executive Orders 

The conditional model uses spatial modeling like that introduced in Krehbiel’s 

pivotal politics model to analyze the strategic opportunities and constraints presented by 

the ideological distribution of institutional actors.  With respect to Congress, Krehbiel 

(1998) observes that constitutional factors like the veto and institutional rules like the 

filibuster mean that the American political system is not strictly a majority rule system.  

In Congress, the ideological space between the 34th percentile (the percent needed to 

prevent a veto override) and the 60th percentile (the percent needed to invoke cloture) is 
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referred to as the gridlock interval.  Gridlock accurately describes the circumstance of 

policy falling within this ideological range.  When existing policy is ideologically 

between the 34th and 60th percentile Congress cannot overcome a veto or invoke cloture 

on a filibuster in order to legislatively alter the policy.  The legislators that represent the 

34th and 60th percentiles are referred to as the veto pivot and the filibuster pivot 

respectively.  A similar model is used to describe the Supreme Court, but because there is 

no veto or filibuster in the Court there is no gridlock interval.  As a result, the conditional 

model spatially compares the ideology of the president to the ideology of the justices of 

the Supreme Court. 

A president is exposed to the potential of being overturned by Congress or the 

Court as he becomes ideologically distant from either institution.  This is because when 

the president’s ideology falls outside of the gridlock interval in Congress a super majority 

of Congress will prefer policies within the gridlock interval over the policy preference of 

the president.  In the Supreme Court, a majority of the justices will prefer policy positions 

near the median over those positions further away.   

In addition to using spatial models to measure ideological distance between 

actors, the conditional model also measures the fresh policy space created by movement 

of the gridlock interval over time.  When elections change the membership of the 

Congress or White House the position of the gridlock interval changes as well.  When 

this occurs, policy that was previously unavailable for change legislatively because it was 

ideologically within the gridlock interval will now be exposed.  This exposure of policy 
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creates fresh policy space presenting both legislative and unilateral opportunities to 

changes existing policy. 

The combination of these two factors (the president’s ideological distance from 

Congress and the Court, and the presence of fresh policy space) define four presidential 

conditions that predict a president’s likelihood of issuing an executive order.  Presidents 

may be unexposed or exposed to being revoked by Congress or the Supreme Court, and 

at the same time they may have fresh or stale policy space available to work within.  The 

conditional theory of executive order issuance holds that presidents are most likely to 

issue orders when they are unexposed to Congress or the Court and there is fresh policy 

space available.  Presidents are least likely to issue orders when they are exposed to 

Congress or the Court and there is no fresh policy space. 

Ideological proximity to Congress and the Court and the availability of fresh 

policy space are also the key strategic factors in the conditional theory of executive order 

duration.  However, the duration model is based on the executive order’s ideological 

distance to Congress and the Court rather than the president’s ideological distance to 

these branches.  The conditional model of executive order duration holds that an 

executive order will continue to persist as long as it is ideologically unexposed to 

Congress and the Court and there is fresh policy space.  An order becomes increasing 

likely to be terminated when the executive order is ideologically exposed to Congress and 

the Court and there is no fresh policy space. 
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Observations 

The conditional theory of executive order issuance and duration described in 

chapter three has received statistical support throughout this dissertation.  A number of 

observations made throughout this study bear further examination.  First, I will discuss 

the implications of the findings regarding the president’s ideological proximity to both 

Congress and the Court.  Second, I will discuss theoretical implications of the availability 

of fresh policy space. 

Ideological Proximity to Congress and the Court 

The evidence found in this dissertation supports the hypotheses of the conditional 

model of executive order issuance and duration.  However, there is much stronger 

support for Congressional measures than for judicial measures in the issuance model.  

Congressional measures also performed as expected in the duration model.  Judicial 

measures were significant in the duration model, but they are not always in the direction 

expected.    

Executive Order Issuance 

There is a strong correlation between a president’s proximity to the gridlock 

interval and the probability of issuing executive orders.  Presidents issue executive orders 

strategically and take into consideration their exposure to being overturned by Congress.  

This affirms that executive orders are political tools offering more than just 

administrative directives (Light 1991; Schramm 1981, 155-61).  Because they are 

political in nature the president applies similar strategies to those used in other means of 

policy adoption (Cameron 2000; Krehbiel 1998). 
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The data for the Court offer only minimal support for the conditional theory of 

executive order issuance, but there are a number of possible theoretical explanations for 

this result.  One possibility is that strategic decisions rely on good information about the 

ideology of the actors, and the president may have better information about 

Congressional ideologies than judicial ideology.  Another possibility is that consideration 

of the Court may be specific to certain policy areas, thus obscuring the influence of the 

Court when considering all policy areas simultaneously.   

First, strategic choices rely on perfect information, and it is likely that a president 

has greater access to information about the ideological preferences of Congress than he 

does the Court.  Members of Congress make their policy preferences public in a wide 

variety of ways:  public speeches, statements from the floor, introducing legislation, 

voting.  Members of the Court, on the other hand, generally refrain from commenting on 

issues that may appear before the Court.  This difference in access to information may 

shape a president’s consideration of each branch. 

The model tested in chapter five reveals that while the president’s proximity to 

the median justice was not a statistically significant factor in the issuance of executive 

orders, the number of justices appointed to the Court was significant.  This may be 

because the president has less information about how justices will vote, but devotes a 

substantial number of resources to learning about judicial appointments (Yalof 1999).  

Indeed, a president making frequent appointments to the Court has a better understanding 

of the Court’s ideology than a president who has not had the opportunity to make 

appointments.  In short, presidents gather information to appoint individuals who are 
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ideologically like themselves, which increases the likelihood that these judges will 

support the presidents’ executive actions. 

Second, the level of consideration a president gives to the ideology of the Court 

may be conditioned upon the policy area of the order to be issued.  For example, Yates 

and Whitford (1998) find that presidents receive greater support from the Court in cases 

involving foreign policy or military issue than they do for domestic and non-military 

cases.  As a result, the president may weigh the reaction of the Court more heavily when 

issuing a domestic policy order on civil rights than he does when issuing an order 

involving foreign policy. 

Executive Order Duration 

There is also a strong correlation between duration of an executive order and the 

order’s ideological proximity to Congress and the Court.  Greater ideological distance 

from the Congressional gridlock interval correlates with a greater risk of termination.  

Judicial variables are also correlated with ideological distance from an order, but the 

results are more nuanced. 

The duration data reveal that presidents seek to balance their strategic interests 

when issuing executive orders.  If presidents are exclusively interested in adopting good 

public policy, one might expect them to always issue orders consistent with their personal 

ideology.  Based on the findings in chapter six these orders would likely be short lived, 

but they would represent the president’s ideal policy.  If, on the other hand, presidents are 

exclusively interested in achieving historical significance, one might expect orders to be 

issued as close to the median as possible.  These orders would seldom be consistent with 
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the president’s personal ideology, but based on the findings in chapter six they would 

endure much longer.  Instead, we find that presidents balance these strategic goals by 

issuing as close to their personal ideology as possible without exposing themselves to 

being overturned by Congress or the Court.  In this way, they balance their strategic 

interests by adopting the best policy they can for as long as possible.  This suggests that 

while president’s strategically position these orders, the actual duration is likely beyond 

their control.   

The duration findings also support Krehbiel’s (1998) argument that ideology is 

more significant in the adoption of policy that party.  This is demonstrated in the finding 

that while an order is more likely to be terminated in the first year of a regime change, 

orders are actually less likely to be terminated when the opposite party occupies the 

White House.  This suggests that when there is a regime change, the incoming president’s 

response to existing executive orders may be more conditioned upon the ideological 

proximity of the order than on the party of the president who issued the order.     

The findings regarding an order’s ideological proximity to the Court did not 

perform exactly as expected, but still offer an interesting insight into the impact of the 

Court on the duration of executive orders.  The data suggest that there is a distinct 

difference in impact between the possibility of defeat in the Court and actual challenges 

in Court.  Presidents appear to adjust orders as their ideology moves away from the 

median of the Court, while they are more inclined to terminate orders when there are 

actual challenges in the Court.  
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An order’s ideological distance to the median of the Court is correlated to the 

duration of an order, but not in the direction expected.  Orders are less likely to be 

terminated as the ideological distance increases between the order and the Court, 

however, this distance is also correlated to more amendments.  This may be because, in 

the absence of actual legal challenges, presidents can make small adjustments in order to 

minimize ideological exposure to the Court rather than terminating the full order. 

The opposite is true when there is an increase in the number of actual Court 

challenges.  Increases in legal challenges are correlated with increased terminations and 

diminished likelihood of amendment.  This indicates that presidents make modest 

adjustments when ideological distance suggests there is the possibility of being over 

turned, but they are more inclined to terminate orders when tangible attempts to overturn 

them are employed. 

Availability of Fresh Policy Space 

This study also provides consistent support for the conditional theory with regard 

to the availability of fresh policy space.  The issuance model demonstrates that the 

gridlock interval provides both opportunity and constraint for unilateral action, while the 

duration model confirms the effectiveness of strategies used to extend the duration of 

executive orders.   

Executive Order Issuance 

This analysis confirms that fresh policy space is correlated with increases in the 

issuance of executive orders.  This extends the current understanding of executive orders 

in several ways.  First, it extends the existing models of executive order issuance to 
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include opportunities created by the movement of the gridlock interval in addition to the 

restraints on issuing orders imposed by the width of the gridlock interval.  Second, it 

demonstrates the strategic use of executive orders to adjust policy both assertively and 

defensively.  Third, it suggests that executive orders may be used strategically in 

conjunction with legislation rather than strictly as an alternative to legislation. 

Existing models of executive order issuance demonstrate that the gridlock interval 

restrains presidents from exclusively issuing orders consistent their ideological 

preferences (Deering and Maltzman, 1999; Howell, 2003).  The conditional model of 

executive order issuance extends this model by demonstrating that fresh policy space 

exposed by the shrinking or shifting of the gridlock interval creates opportunities for 

unilateral action.  When fresh policy is available near the gridlock interval, but opposite 

the president, orders are more likely to be both terminated and amended.  When fresh 

policy space becomes available near the filibuster pivot, a super-majority of Congress 

will prefer any policy near the president over the existing policy.  Presidents respond to 

this condition by increasing the number of executive orders issued.    

Second, presidents appear more inclined to issue orders proactively than 

defensively.  This is demonstrated in the difference between the president’s reaction to 

policy space near the filibuster pivot versus the veto pivot.  Fresh policy space near the 

filibuster pivot creates a strategic opportunity for the president to unilaterally move 

policy closer to his personal ideology.  Fresh policy space near the veto pivot generally 

indicates that the fresh policy space is between the president and the gridlock interval 

thus exposing policy near the president’s ideology to being overturned by Congress.  One 
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would expect the president to issue orders to protect these exposed policies.  Instead, this 

study reveals, presidents issue more orders when the fresh space is near the filibuster 

pivot, but not near the veto pivot.  This suggest that the president is less inclined to issue 

executive orders to protect existing policy near his personal ideology than he is to issue 

orders altering policy distant from his personal ideology. 

Third, unilateral action through executive orders occurs simultaneously with 

increased legislative action.  Presidents prefer adopting policy via legislation rather than 

unilaterally by executive order (Marchbanks 2005); however, the opportunities for 

unilateral and legislative action often occur at the same time.  Brandt (2004) demonstrates 

that fresh policy space creates opportunities for legislative action because policy that was 

previously protected from change by the gridlock interval becomes available for change 

when the gridlock interval shifts or shrinks.  The conditional model demonstrates that 

presidents increase the issuance of orders when fresh policy space is available.  Thus 

fresh policy space is correlated with increases in both legislative productivity (Brandt, 

2004: 28) and executive order issuance (Chapter 5).  Because these opportunities occur 

simultaneously, presidents appear to pursue unilateral opportunities through executive 

orders in conjunction with legislative opportunities.  In other words, executive orders 

may be a tool used in conjunction with legislative strategies rather than an alternative to 

legislation.  

Executive Order Duration 

The conditional model of executive order duration demonstrates that executive 

orders have the potential to be far more than temporary policies.  An order that is well 
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situated ideologically may persist for many years after it has been issued regardless of 

who occupies the White House.  These orders may even continue in effect when 

movement of the gridlock interval leaves them exposed if they are ideologically near the 

current president.  This is because fresh policy space near the veto pivot strongly reduces 

the probability of being terminated or amended. 

This extends current understanding of the strategic issuance of executive orders 

by exploring a strategic consideration implicit to the rejection avoidance theory of 

Deering and Maltzman (1999).  Deering and Maltzman (1999) find that presidents issue 

executive orders strategically in order to avoid being overturned.  As the duration model 

demonstrates, this strategy is not only effective in avoiding public defeat, but it also 

situates policy in such a way as to maximize both the president’s ideological preference 

and the duration of the policy.   

The findings also suggest that executive order duration may be far more 

theoretically complicated than executive order issuance.  This is because there is 

statistical evidence to support three additional theories of executive order duration.  First, 

the likelihood of termination diminishes with executive branch growth suggesting that 

bureaucratic inertia plays a role in policy duration.  Second, change in party control of the 

White House is correlated with higher rates of termination.  Third, measures of 

institutional support indicate that as support increases the possibility of termination 

decreases.   
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Future Research 

Based on the findings in this dissertation, there are a number of paths for future 

research that will further expand our current understanding of unilateral action.  One such 

path is to examine the contextual factors influencing a president’s decision whether to 

adopt policy unilaterally before going to Congress or to attempt legislation first.  Another 

possibility is the impact of interconnections between orders on their duration.  Lastly, the 

conditional model employed here to describe the strategic conditions shaping executive 

order issuance and duration may also be employed to examine other unilateral tools 

available to the president. 

This dissertation focuses exclusively on identifying the political conditions in 

which executive orders are likely to be issued and endure.  This examination does not 

answer when a president will unilaterally adopt policy versus pursuing legislation.  For 

example, why did Kennedy create the Peace Corps unilaterally through executive order 

before pursuing codification through legislation (Amin 1999), but Bush attempted to pass 

his Faith Based Initiative through Congress before adopting it unilaterally (CQ Weekly 

2002: 2861)?  Considering the finding of the conditional model that fresh policy space 

creates unilateral opportunity simultaneously with legislative opportunity, presidents may 

use executive orders as a means of balancing their policy agenda.  Eshbaugh-Soha (2005) 

finds that political and fiscal constraints limit the size and type of policies on a 

president’s agenda.  Presidents facing similar contextual constraints may use executive 

orders to hold agenda items until major policy agendas are acted upon.  
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By examining the termination and amendment of executive order, this study has 

taken the first steps toward examining the interconnectedness of executive orders, yet 

there is much more to consider.  Most executive orders only have minimal 

interconnectedness with others, however, there is a subset of orders with extensive family 

trees where a single order may give rise to dozens of amendments which themselves are 

later amended.  The conditional duration theory holds that these orders will be amended 

when they are ideologically outside of the gridlock interval, but this does not explain why 

some executive order policy becomes deeply embedded and other policy is simply set 

aside.  An examination of these policy strands may offer insight into the characteristics of 

orders that are most likely to endure over time.  Understanding these characteristics may 

extend our understanding of how presidents can create orders that will endure well 

beyond their tenure in office.     

Executive orders are not the only unilateral tool available for presidential use, and 

the conditional model of executive order issuance and duration may have applications in 

the examination of other unilateral tools of executive power such as proclamations or 

agreements.  Executive order policy is primarily directed toward the operation of the 

federal bureaucracy.  Similar strategic considerations may also apply when presidents 

shape public policy through executive proclamations or shape foreign policy by entering 

into executive agreements.  The organization of data regarding both executive 

proclamations and agreements is similar enough to executive orders to lend themselves to 

a similar type of analysis, and there is currently very limited literature regarding either 

one.    
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Concluding Remarks 

Executive orders are an important unilateral policy tool available to the president.  

Recognizing a president’s institutional opportunities and constraints in the use of this 

power is fundamental to our understanding of the president’s unilateral power relative to 

the competing powers of Congress and the courts.  This dissertation contributes to the 

presidential literature by demonstrating when presidents will act unilaterally though 

executive order, and how long policy will endure once it has been issued. 

This model demonstrates that there is evidence to support both the Neaustadtian 

(1976) view that executive orders are a limited unilateral power and the more recent view 

that they are a robust unilateral power (Cooper 2002; Howell 2003; Mayer 1999, 2001).  

When presidents are unexposed to being overturned and there is fresh policy space 

available, there are minimal institutional constraints to the president’s use of executive 

orders.  This circumstance most resembles the unrestrained unilateral power described by 

Howell (2003), Mayer (1999, 2001) and Cooper (2002).  However, when there is no fresh 

policy space and the president is exposed to being overturned, a president faces 

maximum institutional restraints.  These circumstances most resemble the failure of 

persuasion observed by Neustadt (1990).  

The conditional model of executive order issuance and duration is important 

because it offers a synthesis between the theories suggesting that executive orders are 

unrestrained presidential policy making (Cooper 2002; Howell 2003; Mayer 1999, 2001) 

and those suggesting executive orders are simply reactive to legislative policy (King and 

Ragsdale 1988; Light 1982).  This dissertation demonstrates that executive orders may be 
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either depending on the president’s ideological proximity to Congress or the Court and 

the availability of fresh policy space.  Thus political circumstances determine the actual 

unilateral power available to a president through executive orders. 
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APPENDIX A 
 

DETAILED DESCRIPTION OF DATA FOR CHAPTER V
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Variable 

 
Description 

Dependant Variable  
Annual Orders Issued Using data from the U.S. National Archive Disposition Table, I 

counted the number of orders issued from the date of inauguration to 
the anniversary of that date for all year between 1947 and 1998.  For 
example, the total orders issued for 1960 includes all orders signed 
between January 20, 1960 and January 19, 1961.  Twice during this 
period (1963 and 1974) presidents did not finish their full term.  I 
made no adjustment for these occurrences, and I continued to count 
from anniversary to anniversary.  I made this decision because in 
each case the president was replaced by an individual with similar 
characteristics, and since the overlapping periods were less than half 
of a year any personal variation is likely averaged out.  The result is 
that roughly 2 ½ months of Lynden Johnson’s executive orders are 
ascribed to John F. Kennedy’s for 1963, and 5 months of Gerald 
Ford’s 1974 executive orders are ascribed to Richard Nixon.  
 
A Durbin-Watson test of the dependent variable indicated serial 
correlation in the dependent variable, however, there is no 
theoretical reason why the number of orders issued in one year 
should have any impact on the number of order in the next.  Deering 
and Maltzman include a lagged dependent variable to control for 
this.  However, with no theoretical basis to include the lagged 
variable, I have chosen to exclude it.  The lagged variable is 
statistically significant when included, and none of the observations 
change significantly. 
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Exposure to 
Congressional 
Override 

 

House/Senate  
Gridlock Pivot 

Using Deering and Maltzman’s (1999) model of the gridlock 
interval, I calculated the ideological distance between the president 
and the nearest pivot in both the House and Senate.  Distances 
within the gridlock interval were negative, and distances outside the 
interval were positive.  All ideological scores were determined using 
Poole’s W-Nominate scores.  W-Nominate scores are limited 
because they do not allow for direct comparison between one house 
and another, However they do offer the greatest number of 
presidential observations for the time period observed which is 
valuable considering the relatively small number of observations.    
 

Fresh/Stale  
Change in Policy 

Space House/Senate 
For each chamber of Congress, this variable measures the 
ideological space that is not covered by the gridlock interval at t2 
that was covered by the gridlock interval at t0.  For example, if either 
edge of the gridlock interval contracts, I measure the absolute 
difference between the new pivot point and the closest previous 
pivot point.  If the gridlock interval expands or remains unchanged, 
the value is 0.  All ideological measures are from Poole’s first 
dimension W-Nominate scores. 

 
Change in Policy 

Space by pivot  
  

 
Using a uni-cameral model, this variable separately measures the 
ideological space near each pivot that is not covered by the 
Congressional gridlock interval at t2 that was covered by the 
Congressional gridlock interval at t0. 
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Exposure to Judicial 
Override 

 

Court Appointments Cumulative number of Supreme Court appointments made by a 
president. 
 

Court Challenges Cumulative number of cases involving executive orders reaching the 
Supreme Court during the course of a presidency as collected in the 
appendix to Power Without Persuasion (Howell 2003). 
 

Distance from Median 
 
 
 
 

 

I use rescaled Martin and Quinn scores to measure the ideology of 
the Court (2002).  Martin and Quinn scores allow for comparison of 
courts over time, and are also comparable to Poole’s Common Space 
Scores used to measure the ideology of Congress and the president 
when rescaled to a range between -1 and 1(Sala and Spriggs 2004). 
 

Congressional 
Support  
Divided Government 
 
 
 
 
 

 
 
Coded 1 for any year that either chambers majority party was 
different from the president’s party, and 0 for any year that the 
president and majorities from both chambers are of the same party.  
Data for this variable was based on data available from the 
Congressional History Department and the Congressional Office of 
the Clerk. 
 

% Congressional Seat 
Change 

Percent change in the percentage of Congress members of the same 
party as the president.  Data for this variable was based on data 
available from the Congressional History Department and the 
Congressional Office of the Clerk. 
 

Presidential Approval This variable was coded using Ragsdale’s (1998), annual average 
presidential approval rating from 1947-1998, and updated from the 
Gallup Poll Monthly for the years 1999-2006. 
 

President 
House/Senate Median 

Distance.  

Absolute ideological distance between the president and the median 
of each chamber using Poole’s first dimension W-Nominate scores 
to measure ideology.   
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Other Variables  
Year of Administration Variable coded using a count marker to indicate the number of years 

in office (1 to 8) (Deering and Maltzman, 1999; Krause and Cohen, 
1997).  
 

Executive Branch 
Growth 

Cohen and Krause (1997) suggest using the number of executive 
branch civilian employees as a measure of executive branch growth.  
I use the percentage growth or decline in the number of executive 
branch employees each year.  Data for this variable are available 
from the U.S. Census Bureau, Statistical Abstract of the United 
States:  2003. 
 

Regime Change Dummy variable 1 for the first year following a change of party in 
the White House, and 0 for all others. 
 

Reelection Year Dummy variable coded 1 for the years the incumbent is running for 
reelection, and 0 for all others. 
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APPENDIX B 
 

DETAILED DESCRIPTION OF DATA FOR CHAPTER VI 
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Variable 

 
Description 

Dependant Variables  
Terminated Coded 0 for not terminated 1 for terminated.  This includes one 

observation for each year an executive order is in effect up to 30 
years.  Using a sample of 2,311 executive orders issued between 
1959 and 1998 the total number of observations is 51,934.  Dates of 
termination were determined using four separate examinations of the 
data.  First, I coded dates of revocation from the National Archive 
Executive Order Disposition Table.  Second, I examined the text of 
the orders.  If the text included a date of termination or listed a 
specific time period that an order would be in effect, I calculated the 
termination date based on the date signed and the data provided in 
the text.  If an orders function is immediately fulfilled, I coded the 
termination data the same as the signed date.  For example, if the 
only function of an order is to terminate another order no additional 
action is needed.  Other examples are ceremonial orders, or orders 
sending employees home early on Christmas Eve.  Third, if orders 
were overturned by Congressional legislation I used the date the 
legislation was signed as the termination date for the order.  Finally, 
I used a similar procedure for orders terminated by the Supreme 
Court.  Data for terminations by legislation or judicial review is 
from Power Without Persuasion (Howell 2003).  
 

Amended Coded 1 for amended 0 for not amended.  This includes the same 
51,934 observations as the variable for terminated orders, however, 
one executive order may be amended a number of times over the 
course of thirty years.  All dates of amendment were taken from the 
National Archive Executive Order Disposition Tables. 
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Proximity to 
Gridlock Interval 

 

Dist. from Gridlock 
Interval 

Using Krehbiel’s model of the gridlock interval, I calculated the 
ideological distance between the president and Congress using 
Krehbiel’s uni-cameral spatial model.  Distances with in the 
gridlock interval were negative, and distances outside the interval 
were positive.  If the president is the veto pivot the distance is zero.  
All ideological scores were determined using Poole’s  
(1998) Common Space Scores which allow for comparisons across 
chambers and across congresses.  (This varies from chapter 5 
because Poole and Rosenthal’s (1997) W-Nominate Scores (1st 
Dimension) scores only allow for direct ideological comparisons 
within a single session of Congress.)  The uni-cameral model was 
used over possible bi-cameral models in order to eliminate the high 
levels of multi-collinearity revealed by the variance inflation factors 
(VIF). 

 
Dist. to House/Senate 

Median 

 
Absolute ideological distance between the president and the median 
of the House of Representatives using Poole’s (1998) common space 
scores to measure ideology.   

 
Fresh Policy Space 

 

Change in Policy 
Space by Chamber 

Measures the ideological space that is not covered by the House 
gridlock interval at t2 that was covered by the House gridlock 
interval at t0.  For example, if either edge of the gridlock interval 
contracts, I measure the absolute difference between the new pivot 
point and the closest previous pivot point.  If the gridlock interval 
expands or remains unchanged, the value is 0.  All ideological 
measures are from Poole’s common space scores. 

 
Change in Policy 

Space by pivot 

 
Using a uni-cameral model, separately measures the ideological 
space near each pivot that is not covered by the Congressional 
gridlock interval at t2 that was covered by the Congressional 
gridlock interval at t0.     
 

Cumulative 
Amendments 

The total number of times an order has been amended from the time 
of issue to the year of the current observation.  For example, if an 
order is issued in 1972 and then amended in 1974 and 1976, the 
amendment variable is 0 for the first two observations (1972, 1973), 
1 for the next two (1974, 1975), and finally 2 for all remaining 
observations until the order is terminated. 
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Control of White 
House 

 

Opposite Party in 
Power 

Dummy variable coded 1 for years when the party of the issuing 
president differs from the party of the president in the year of 
observation.  Variable coded 0 for all others. 
 

Regime Change Dummy variable 1 for the fist two years following a change of party 
in the White House, and 0 for all others. 
 

Democratic President Coded 1 for democratic presidents, 0 for Republican presidents 
(Ragsdale 1998) 

  
Inertia  

Age Coded as the number of whole years from the year of issue to the 
year of the current observation.   
 

Cumulative 
Amendments 

The total number of times an order has been amended from the time 
of issue to the year of the current observation.  For example, if an 
order is issued in 1972 and then amended in 1974 and 1976, the 
amendment variable is 0 for the first two observations (1972, 1973), 
1 for the next two (1974, 1975), and finally 2 for all remaining 
observations until the order is terminated. 
 

Executive Branch 
Growth 

 
 
 
 

 

Cohen and Krause (1997) suggest using the number of executive 
branch civilian employees as a measure of executive branch growth.  
I use the percentage growth or decline in the number of executive 
branch employees each year.  Data for this variable are available 
from the U.S. Census Bureau, Statistical Abstract of the United 
States:  2003. 
 

Congressional 
Support  
 
Divided Government 
 
 
 
 
 
 

Congressional 
Challenges 

 
 
 
Coded 1 for any year that either chambers majority party was 
different from the president’s party, and 0 for any year that the 
president and majorities from both chambers are of the same party.  
Data for this variable was based on data available from the 
Congressional History Department and the Congressional Office of 
the Clerk. 
 
The number of executive orders challenged by the Congress in 
session during the time observed.  Data from 1947 to 1998 was 
compiled by Howell (2003), and I employed Howell’s methodology 
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to supplement the data from 1999 to 2006. 
 

% Congressional Seat 
Change 

Percent change in the percentage of Congress members of the same 
party as the president.  Data for this variable was based on data 
available from the Congressional History Department and the 
Congressional Office of the Clerk. 
 

House/Senate Majority 
Party Median 

Absolute ideological distance between the president and the median 
of the House and Senate Majority Parties using Poole’s common 
space scores to measure ideology.   
 

Change of Majority Dichotomous variable coded 1 for any year that either chamber has a 
change of majority.  Coded 0 for all other years. 
 

Presidential Approval Annual average presidential approval rating from Ragsdale (1998), 
and updated to 2006 from the Gallup Poll Monthly. 
 

Court Support  
Distance from Median 

 
 
 
 
 

Court Appointments 

I use Martin and Quinn scores to measure the ideology of the Court 
(2002).  Martin and Quinn scores allow for comparison of courts 
over time, and are also comparable to Poole’s Common Space 
Scores used to measure the ideology of Congress and the president 
when rescaled to a range between -1 and 1(Sala and Spriggs 2004). 
 
Cumulative number of Supreme Court appointments made by the 
issuing president. 
 

Court Challenges Cumulative number of cases involving executive orders reaching the 
Supreme Court during the course of a presidency as collected in the 
appendix to Power Without Persuasion (Howell 2003). 
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