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A Short History Lesson 

Genocide has occurred many times throughout 

history, but was not defined as a crime until 

the mid-20th century. 

 
- Raphael Lemkin: Axis Rule in Occupied Europe (1944) 

- International Military Tribunal - Nuremburg, Germany (post-WWII) 

- United Nations Convention on the Prevention and Punishment of 

Genocide (1951) 

- International Criminal Tribunal for the Former Yugoslavia (1993) 

- International Criminal Tribunal for Rwanda (1995) 

- International Criminal Court (2002) 



Implications of the Crime 
• Can be a crime of “commission” or “omission” 

– Direct destructive acts, planning, instigating, ordering, 
aiding and abetting 

– Complicity, conspiracy to commit, public incitement, 
attempt to commit  

• Very difficult for an individual to commit 
– Often many individuals and organizations become 

associated with a criminal act 

– Often involves group criminal constructs and 
organizational hierarchies 

• Terrorist groups 

• Governments 

• Paramilitary/military groups 

• In such a complex crime, who should a tribunal 
attribute blame to? 



Genocide codified as law 

• In defining genocide, Article II of the Genocide 
Convention states: 

– Genocide means any of the following acts committed 
with intent to destroy, in whole or in part, a national, 
ethnical, racial or religious group, as such: 

• (a)  killing members of the group; 

• (b)  causing serious bodily or mental harm to members of the 
group; 

• (c)  deliberately inflicting on the group conditions of life 
calculated to bring about its physical destruction in whole or in 
part; 

• (d)  imposing measures intended to prevent births within the 
group; 

• (e)  forcibly transferring children of the group to another group 



Convictions 

• Tribunals have had problems securing 

convictions for genocide. 
– Krstic appeal overturns conviction 

– Jelesic trial - self-proclaimed “Serbian Adolf” found 

not guilty of genocide 

– Brdjanin trial 

• The differences of Rwanda 



Genocidal Mens Rea 

• “intent to destroy, in whole or in part,[a 

protected group of people]” 

 

• Standards of intent 

– “Purpose”; “Knowledge”; or “Recklessness’ 



Liability doctrines 

• “Command Responsibility” 

– Stated in tribunal statutes 

– Individual is guilty due to his role as a 
superior of a perpetrator 

• Joint Criminal Enterprise 

– Not explicitly mentioned in tribunal statutes 

– Applied through judicial decision 

– Three categories of criminal groups 



Command Responsibility 

• From the Celebici case of the ICTY: 

• 1.) the existence of a superior-subordinate 
relationship of effective control; 

• 2.) the existence of the requisite mens rea, namely 
the superior knew or had reason to know that the 
criminal act was about to be or had been 
committed; 

• 3.) the commander failed to follow the necessary 
course of action to prevent or punish the offense 
committed 



The Implications of Command 

Responsibility and Genocide 
• Risk of removal of the actus reus 

–  Compromising the principle of Individual 
Culpability 

• Different intent standards 

– “direct intent” vs. “knowledge” 

• Confusing §7(1) and §7(3) liability 
– Rule of Lenity: Is this fair to the defendant? 

• The Krstic appeals decision 



Joint Criminal Enterprise (JCE) 

• Category One: All of the participants in the joint criminal enterprise, 
acting in furtherance of a common plan, possessed the same criminal 
intention.  

• Category Two: All of the participants in the joint criminal enterprise 
were members of military or administrative groups acting pursuant to a 
common plan, where the accused held a position of authority within 
the command structure; although, he did not physically commit any of 
the crimes charged, he actively participated in enforcing the common 
plan by aiding and abetting the other participants in the joint criminal 
enterprise who did commit them.  

• Category Three: All of the participants were parties to a common 
plan to pursue one course of action, where one of the persons carrying 
out the agreed plan also commits a crime which, while outside of the 
scope of the common plan, was nevertheless a natural and foreseeable 
consequence of executing the common plan.  



The Implications of JCE and 

Genocide 

- Risk of removal of the actus reus of the 

crime 

- Risk of removal of the mens rea of the 

crime 

- How far can the doctrine be applied? 

- Military superiors? 

- Political leaders? 



Tribunal actors 

• How does JCE relate to: 

– Prosecutorial actions (indictments, case 

proceedings) 

– Defense counsel 

– Judges 



Tribunal Legitimacy 

• How far will JCE go and will genocidal mens rea 

disappear? 

• The importance of leaving sound jurisprudence for 

future trials and tribunals 

• “Getting it right” to prevent it from happening in the 

future 

• Retributive justice theory: punishing perpetrators 

• Restorative justice theory: healing victims and 

providing truth and closure 



End notes 

• Information and case files from the ICTY can 
be found at www.icty.org 
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