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Abstract 

The purpose of this research is to investigate the means by which chief justices choose to dissent 

from the majority on the United States Supreme Court. I present two competing theories 

concerning how a chief justice chooses to proceed once he places himself in the minority 

coalition. The first theory is the institutional responsibilities theory, which purports that the chief 

justice seeks to preserve respect and authority for the norm of consensus. Thus, the chief justice 

will author a dissenting opinion when he decides to dissent from the majority because the chief’s 

decision to dissent signals a fundamental disagreement with the rule of law announced in the 

majority opinion. The second theory is the administrative responsibilities theory, which asserts 

that the chief justice is less concerned with institutional matters because of the plethora of 

administrative responsibilities that constrain his time. Therefore, the chief justice will join a 

dissenting opinion authored by one of his colleagues rather than authoring his own. I test these 

theories using data on the dissenting behavior of chief justices during the Supreme Court’s 1946-

2008 terms. The results indicate that chief justices are overwhelmingly more likely to join a 

dissenting opinion than author a dissent when they are part of the minority coalition, thus 

indicating that administrative responsibilities are capable of influencing the opinion writing 

behavior of chief justices. 
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Introduction 

 Year after year, on the first Monday in October, the United States Supreme Court begins 

its new term. However, there is some uncertainty within this consistent occurrence. The 

uncertainty has nothing to do with the Court beginning its new term per se, but whether or not 

this will be the term when the chief justice exerts his leadership and discontinues, or heavily 

limits, the practice of separate opinion writing. John G. Roberts, Jr., shortly after being sworn in 

as chief justice, surprised many followers of the Supreme Court when he publicly expressed his 

desire to renew the Court’s tradition of unanimity (Schwartz 2008, 3). Roberts feared, as do 

many judicial scholars, that the Court might have its standing and legitimacy lessened if the 

current levels of individual judicial dissensus continue (Schwartz 2008, 3). For nearly 140 years, 

the Court maintained unanimity in the eye of the public (Epstein, Segal, and Spaeth 2001, 362). 

In fact, during this period, the Supreme Court averaged only 8.5 dissenting opinions per 100 

majority opinions (Walker, Epstein, and Dixon 1988, 362). In contrast, from 1941 to 1987, on 

average, the Court issued 73 dissenting opinions per 100 majority opinions (Walker, Epstein, and 

Dixon 1988, 362). The cause of this dramatic shift has been a topic of great scholarly debate. The 

cause of the shift will not be the focus of my research, but rather the effect this shift had on the 

dissenting practices of chief justices.  

 Investigating the dissenting practices of chief justices is essential for multiple reasons. 

Firstly, it has been well-noted that chief justices dissent at a lesser frequency than their 

colleagues on the U.S. Supreme Court (Brenner and Hagle 1996, 256; Collins 2008, 164; Corley, 

Steigerwalt, and Ward 2009, 32; Wahlbeck, Spriggs, and Maltzman 1999, 507). None of these 

studies, however, have taken an in-depth look at how a chief justice chooses to dissent when he 

does place himself in the minority coalition (i.e., authoring a dissenting opinion or joining a 
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dissenting opinion of a colleague). This is an important distinction in that the chief justice acts in 

a different capacity than the other eight members of the Court. Although his vote weighs exactly 

the same as every other member of the Court, the chief justice is responsible for the day-to-day 

institutional concerns of the Court, in addition to the almost endless plethora of administrative 

responsibilities that place a burden on his time. Thus, because the role of chief justice is much 

more complex than the role of associate justice of the Court, it is significant to investigate the 

means by which chief justices undertake their responsibilities. This investigation will give us a 

better understanding of the distinct role of the chief justice as a whole.  Second, looking at the 

dissenting patterns of specific chief justices will provide likely justifications for said behavior. 

Because the chief justice’s role is more complicated than any other member of the Court, it is 

easily inferred that the outside time constraints placed on the chief justice alone can alter his 

institutional behavior. Conversely, the declared devotions of specific chief justices can play a 

large role as well on his institutional behavior. Nonetheless, examining the dissenting behavior 

of chief justices—both collectively and individually—will afford us with a more comprehensive 

understanding of the role of chief justice. 

 In the next section, I explore relevant literature on the creation of the norm of consensus, 

its practices, dissenting behavior in general, and the demise of the norm of consensus. Then, I 

explain and present my two theories—the institutional responsibilities theory and the 

administrative responsibilities theory—and the ensuing hypotheses. The research design and 

exploration of data follow. Next, the conclusion and future research suggestions will be offered. 
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Consensus on the U.S. Supreme Court 

 It was in the case of Talbot v. Seeman (1801) that Chief Justice John Marshall, in his first 

term nonetheless, boldly altered the fate of Supreme Court opinions when he terminated the 

practice of seriatim opinions1 (Steamer 1986, 51). Marshall, instead, embraced the role of 

“spokesman” for the Supreme Court and issued just a single opinion (Steamer 1986, 51). In fact, 

Marshall issued every opinion for the Court in which he participated for the first seven of his 

thirty-four years as chief justice (Steamer 1986, 51). Marshall undoubtedly felt a unified 

Supreme Court was ideal. So much so, that he delivered the opinions of the Court in some 

instances that were “contrary to his own judgment and vote”2 (Steamer 1986, 51; Morgan 1954, 

181-182). It would appear that Marshall, by showing his devotion to unanimity through leading 

by example, began the phenomenon of “suffer[ing] in silence” (Caldeira and Zorn 1998, 875). In 

fact, of the 539 opinions Marshall authored during his tenure as chief justice, a mere six were in 

dissent—or about once every five and one-half years (Steamer 1986, 7). Thus, a norm of 

consensus was born which compelled the justices to conceal their personal disagreements from 

the public. 

 It is clear that a norm of consensus was in operation in the nineteenth and early parts of 

the twentieth centuries. Consider, for example, the largest percentage of recorded dissensus per 

term in the 1800-1941 era was the 1845 term, in which 13 of the 49 terminated cases had at least 

one recorded dissenting opinion, constituting about 26 percent of all cases (Epstein et al. 1996, 

195-199). Conversely, in the 1941-1994 era, the largest percentage of recorded dissensus per 

                                                 
1 Seriatim opinions are when every member of the Court wrote an opinion for every case in which involved (Garner 
2005, 1136). 
2 This quote comes from a letter that Associate Justice William Johnson wrote to Thomas Jefferson on December 10, 
1822. Johnson was on the bench for thirty of Marshall’s thirty-four years as chief justice. 
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term was the 1952 term, in which 90 of the 104 terminated cases had at least one recorded 

dissenting opinion, comprising about 86 percent of all cases (Epstein et al. 1996, 195-199).  

 Furthermore, consider the entire tenure of the Marshall Court (1801-1835), which 

terminated more than 1,000 cases—only 70 of which had a dissenting opinion (Epstein et al. 

1996, 195-199). This means that the Marshall Court only produced a dissenting opinion in 

roughly 7 percent of all cases. Compare that with the Fuller Court (1888-1910), which 

terminated more than 4,900 cases—only 380 of which had a dissenting opinion (Epstein et al. 

1996, 195-199). With the exception of the noticeable difference in the sheer number of cases 

terminated, the Fuller Court still managed to maintain a level of consensus not unlike that of the 

Marshall Court—only in about 8 percent of cases was a dissent filed. Finally, consider the Stone 

Court (1941-1946), which terminated more than 850 cases—an overwhelming 401 of which had 

a recorded dissenting opinion (Epstein et al. 1996, 195-199). This means that the Stone Court, 

which fell just three decades after the Fuller Court, produced a dissenting opinion in roughly 46 

percent of all cases. Thus, historical evidence mutes virtually all arguments against the existence 

of a norm of consensus in the pre-World War II era. 

 The existence of a norm of consensus is especially apparent from past research. The work 

of Epstein, Segal, and Spaeth (2001) is a prime example. In attempting to evince the existence of 

the norm of consensus, using the docket books of Chief Justice Waite, they compared the private 

conference votes with those published (i.e., U.S. Reports) during the Waite Court (1874-1888). 

The results were quite distinct: the Waite Court produced disagreement in the conference stage 

40 percent of the time, while only 9 percent of the dissents were actually published (Epstein, 

Segal, and Spaeth 2001, 366). Undoubtedly, a norm of consensus was in operation on the U.S. 

Supreme Court. 
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 The question many judicial scholars have attempted to answer, then, is why the norm of 

consensus deteriorated (Haynie 1992, 1158), mysteriously demised (Walker, Epstein, and Dixon  

1998), declined so dramatically (Goff 2005, 483), or disappeared (Caldeira and Zorn 1998, 875). 

Figure 1 displays the percentage of U.S. Supreme Court cases that had a recorded dissenting 

opinion from the 1800-2007 terms.3 From the year 1800 up until the early 1940s, because of the 

norm of consensus, the percentage of cases including a dissenting opinion rarely rose above 20 

percent and never rose above 30 percent. An obvious break occurs in the early 1940s and the 

percentage of cases with a recorded dissenting opinion never recovers. Numerous variables have 

been tested in the exploration of this question, and there does appear to be a clear leader: the 

leadership of the chief justice (e.g., Caldeira and Zorn 1998; Danelski 1986a; Haynie 1992; 

                                                 
3 Data from Figure 1 were obtained from Epstein et al. (1996) and Spaeth (2002, 2009). 
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Walker, Epstein, and Dixon 1998). The position of Chief Justice of the United States is, for 

certain, one of great prestige. However, as Danelski articulates, it is also one requiring many 

qualities including admiration, competency, and, most importantly, leadership (1986a, 586). 

Unfortunately, as some scholars have concluded, Chief Justice Harlan Fiske Stone (1941-1946) 

simply did not possess these key characteristics (Caldeira and Zorn 1998; Danelski 1986a; 

Haynie 1992; Walker, Epstein, and Dixon 1998). Conversely, Mason (1956) argues that Stone 

merely had a different vision for the role of chief justice. Mason illuminates this point with a 

quote from Stone: “I do not think it is the appropriate function of a Chief Justice to attempt to 

dissuade members of the Court from dissenting . . .” (1956, 608). Although another Stone quote 

suggests some restraint regarding dissenting opinions: “. . . if I should write [a dissenting 

opinion] in every case where I do not agree with some of the views expressed in the opinions, . . . 

all of my . . . friends would stop reading them”4 (Menez 1984, 90). Yet, it is difficult to hide 

from the facts: Chief Justice Stone dissented in more than 13 percent of the cases during his 

tenure (Ulmer 1986, 53). While 13 percent might not seem excessive, compare that with the 

percentage of dissent for Marshall, which was less than 1 percent, or even that of Hughes (who 

served directly prior to Stone), who dissented in only a little over 2 percent of all cases (Ulmer 

1986, 53).  

Figure 2 displays the percentage of cases in which the chief justice actually authored a 

dissenting opinion while he was placed in the minority coalition.5 Noticeably, Chief Justices Jay, 

Rutledge, and Ellsworth have a percentage of zero due to the strict practice of seriatim opinion 

writing. It is quite easy to see where the norm of consensus began and ended. It is worthwhile to  

                                                 
4 Obviously, this is concerning Stone’s own personal behavior toward authoring a dissenting opinion. There is no 
reason to believe that Stone felt this way about the dissenting opinions authored by his colleagues. 
5 Data from Figure 2 were obtained from Epstein et al. (1996) and Spaeth (2002, 2009). 
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note that of the eight chief justices who enforced the norm of consensus, the percentage of cases 

including a dissenting opinion authored by a chief justice never rose above 1 percent. A clearly 

observable increase in the percentage occurs when looking at Chief Justice Stone. While Stone 

may have limited his dissenting practices, he still produced more than a six-fold increase in the 

percentage of dissents than his predecessor, thus, effectively eliminating the existence of a norm 

of consensus. 

 But is a norm of consensus really important? Is it absolutely imperative that the Supreme 

Court produces unanimous decisions? At the root of the norm of consensus lies the idea that the 

authority of the Court will be “greatly strengthen[ed]” through unanimity (Rehnquist 1996, 58). 

Many judicial scholars have expressed concern for this topic. Pritchett argues that the frequency  
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with which dissenting opinions occur undermines the traditions and culture of the Court (1954, 

22). Halpern and Vines suggest that recurrent dissents will cause the influence and authority of 

the Court to be significantly diminished (1977, 471). Ulmer articulates that further litigation may 

be unknowingly promoted when the Court’s objectivity comes into question (1986, 51). Ulmer 

also adds that this could cause losing litigants, and those similarly situated, to strongly oppose 

compliance with Supreme Court opinions and precedents (1986, 51). Danelski argues that 

excessive conflict could generate hostile, ineffective, and unsettling decisions (1986b, 34). 

Smyth and Narayan state that the Court, when divided, could be in risk of assault and harassment 

from not only the other branches of government, but, also, the media (2006, 81). Finally, 

Associate Justice Antonin Scalia, in a 1994 lecture before the Supreme Court Historical Society, 

stated: “The foremost and undeniable . . . consequence of a . . . dissenting . . . opinion is to 

destroy the appearance of unity and solidarity” (1994, 35). 

 Conversely, Danelski and Scalia both play the role of devil’s advocate and provide a 

rebuttal. Danelski argues that conflict helps to fully illustrate issues by demanding specificity of 

arguments, not to mention investigating the strength and passion of justices’ dedication to any 

given argument (1986b, 34). Danelski also points out that dissenting opinions can possibly shape 

or guide the substance of the majority opinions (1986b, 37). Furthermore, Danelski concludes 

that dissenting opinions can carry momentous policy effects because they, most often, illuminate 

questionable precedents (1986b, 44). Scalia, contrary to Danelski, has first-hand experience, not 

only on the inner-workings of the Court, but more specifically, with dissenting opinions. “Unlike 

a unanimous institutional opinion,” argues Scalia, “a signed majority opinion, opposed by one or 

more signed dissents, makes it clear that these decisions are the product of independent and 

thoughtful minds, who try to persuade one another but do not simply ‘go along’ for some 
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supposed ‘good of the institution’” (1994, 35). Scalia continues his defense of the dissenting 

opinion by claiming that they actually “augment rather than diminish the prestige of the Court,” 

because there have been times “when history demonstrates that one of the Court’s decisions has 

been a truly horrendous mistake, [and] it is comforting—and conducive of respect for the 

Court—to look back and realize that at least some of the Justices saw the danger clearly, and 

gave voice . . . to their concern” (1994, 35). 

 Nevertheless, dissenting opinions have been quite the common occurrence in the U.S. 

Supreme Court since the early 1940s. There is no denying that conflict and disagreement are a 

ever-present force in the modern Supreme Court era. In response to the works of Caldeira and 

Zorn (1998), Danelski (1986a), Haynie (1992), and Walker, Epstein, and Dixon (1988)—all of 

which concluded that the leadership of Chief Justice Stone, or lack thereof, is to blame for the 

current levels of dissensus—a question arises: Have any of Stone’s successors attempted to 

reestablish the norm of consensus by leading by example? Obviously, the emphasis is on 

attempted, since conflict and disagreement are so ubiquitous in the modern Supreme Court era. 

Nevertheless, perhaps an attempt was made. Judicial scholars have concluded that contemporary 

chief justices, despite the age of dissensus, tend to author separate opinions, both concurring and 

dissenting, at a lesser frequency than their colleagues (Brenner and Hagle 1996, 256; Collins 

2008, 164; Wahlbeck, Spriggs, and Maltzman 1999, 507). Associate Justice Ruth Bader 

Ginsburg notes that Rehnquist, following his promotion to chief justice in 1986, significantly 

limited the frequency of his separate opinion writing (1990, 150). Perhaps Rehnquist’s 

dispositional shift was an effort to reestablish a consensual norm on the U.S. Supreme Court. In 

the next section, I present the two competing theories concerning how a chief justice chooses to 

proceed once he is dedicated to dissenting. 
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Theory and Hypotheses 

 It has been well-noted that chief justices practice a much more consensual behavior than 

their colleagues on the U.S. Supreme Court (Brenner and Hagle 1996, 256; Collins 2008, 164; 

Corley Steigerwalt, and Ward 2009, 32; Wahlbeck, Spriggs, and Maltzman 1999, 507). Given 

this fact, the primary objective of this research is to uncover how a chief justice chooses to 

dissent from the majority. Two competing theories are presented concerning the actions of the 

chief justice when he is a member of the minority coalition. The first is the institutional 

responsibilities theory, which purports that the chief justice seeks to preserve respect and 

authority for the norm of consensus. Thus, the chief justice will author a dissenting opinion when 

he decides to dissent from the majority because he will feel compelled to give voice to his 

disgust with the majority’s holding. The second is the administrative responsibilities theory, 

which asserts that the chief justice is less concerned with institutional matters as a result of the 

plethora of administrative responsibilities that constrain his time. Therefore, the chief justice will 

join a dissenting opinion of a colleague rather than authoring his own. 

The Institutional Responsibilities Theory 

 Under the tenure of Chief Justice John Marshall, a norm of consensus was born which 

compelled the justices to conceal their personal disagreements from the public. The norm of 

consensus was shaped by Marshall’s devotion to unanimity. Marshall even exhibited his 

dedication to the norm of consensus by acquiescing to the majority and delivering the opinions 

of the Court in several instances that were “contrary to his own judgment and vote” (Steamer 

1986, 51; Morgan 1954, 181-182). Thus, the phenomenon of “suffer[ing] in silence” (Caldeira 

and Zorn 1998, 875) began through Marshall’s inclination to lead by example. 
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 Moreover, the entire tenure of the Marshall Court (1801-1835) terminated more than 

1,000 cases—only 70 of which had a dissenting opinion (Epstein et al. 1996, 195-199). The 

norm of consensus continued for nearly 140 years and was enforced by eight chief justices. For 

example, the Fuller Court (1888-1910) terminated more than 4,900 cases—only a mere 380 of 

which contained a dissenting opinion (Epstein et al. 1996, 195-199). The norm of consensus is 

especially apparent from the research of Epstein, Segal, and Spaeth (2001). In attempting to 

evince the existence of the norm of consensus, using the docket books of Chief Justice Waite, 

they compared the private conference votes with those published (i.e., U.S. Reports) during the 

Waite Court (1874-1888). The results revealed that the Waite Court produced disagreement in 

the conference vote 40 percent of the time, while only 9 percent of the dissents were actually 

published (Epstein, Segal, and Spaeth 2001, 366). Undoubtedly, a norm of consensus was in 

operation on the U.S. Supreme Court. 

 Consequently, separate opinion writing has flourished on the U.S. Supreme Court due to 

the demise of the norm of consensus in the early 1940s.6 Nevertheless, judicial scholars have 

concluded that contemporary chief justices, despite the age of dissensus, tend to author separate 

opinions, both concurring and dissenting, at a lesser frequency than their colleagues (Brenner 

and Hagle 1996, 256; Collins 2008, 164; Corley, Steigerwalt, and Ward 2009, 32; Wahlbeck, 

Spriggs, and Maltzman 1999, 507). Prior to her nomination to the U.S. Supreme Court, Judge 

Ruth Bader Ginsburg of the U.S. Court of Appeals for the District of Columbia Circuit notes that 

Rehnquist, following his elevation to chief justice in 1986, significantly limited the frequency of 

his separate opinion writing (Ginsburg 1990, 150). Perhaps Rehnquist’s dispositional shift was 

                                                 
6 Several judicial scholars have concluded that Chief Justice Stone’s leadership, or lack thereof, is to blame for the 
demise of the norm of consensus (e.g., Caldeira and Zorn 1998; Danelski 1986a; Haynie 1992; and Walker, Epstein, 
and Dixon 1998). However, in this instance, the cause is not as central as the end result. 
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the result of his new responsibilities as the leader of the Court and he suddenly felt the obligation 

of setting an example for his colleagues. 

 Courtney Elwood, a former law clerk for Rehnquist, recalls that Rehnquist felt that “his 

‘strongest power’ was the authority to assign the opinion when he voted in the majority” (Corley, 

Steigerwalt, and Ward 2009, 146). Exercising the authority to assign the majority opinion—

which embodies the heart of the “Court’s policymaking process” (Segal and Spaeth 2002, 357)—

coupled with a desire to lead by example, surely provides significant incentive for the chief 

justice to vote with the majority. Thus, because the chief justice demonstrates a more consensual 

behavior than his colleagues, when he dissents, it is based on a fundamental disagreement with 

the majority, rather than for the mere sake of dissenting. Knowing that the chief justice only 

dissents when he adamantly opposes the reasoning and disposition of the majority, his decision 

to author a dissenting opinion can likely alter the content of the majority opinion. “The mere 

prospect of a separate writing,” argues Scalia, “[sometimes] renders the writer of the majority 

opinion more receptive to reasonable suggestions on major points” (emphasis in original) (Scalia 

1994, 41). Nevertheless, when the chief justice does place himself in the minority coalition, he 

surely feels the necessity to articulate his reasoning due to both the rarity of being in the minority 

coalition and the urge to protect the authority of the norm of consensus. When the chief justice 

does author a dissenting opinion, he can accomplish both of these rationalizations as well as 

place a personal mark on the case to permanently display his disapproval of the majority’s 

holding. The authoring of a dissenting opinion is truly an awesome and satisfying occurrence, as 

Scalia illuminates: 

To be able to write an opinion solely for oneself, without the need to 

accommodate, to any degree whatever, the more-or-less-differing views of one’s 
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colleagues; to address precisely the points of law that one considers important and 

no others; to express precisely the degree of quibble, or foreboding, or disbelief, 

or indignation that one believes the majority’s disposition should engender—that 

is indeed an unparalleled pleasure (emphasis in original) (Scalia 1994, 42). 

Thus, based on the totality of the circumstances—that is to say the lesser frequency with which 

the chief justice places himself in the minority coalition, the desire to protect the norm of 

consensus, the need to set an example for his colleagues, and the aspiration to articulate 

specifically both his disagreements with the majority’s holding and his individual reasoning—I 

hypothesize that when the chief justice is determined to dissent and thus places himself in the 

minority coalition, he is more likely to author a dissenting opinion rather than join a dissenting 

opinion authored by one of his colleagues. 

The Administrative Responsibilities Theory 

 Amongst the plethora of research surrounding the U.S. Supreme Court, and specifically, 

the chief justice, it remains a common denominator that the role of chief justice is dominantly 

considered as an adjudicative position as the titular leader of the Supreme Court. However, it is 

imperative to recognize that this viewpoint cannot provide a comprehensive understanding of the 

position of Chief Justice of the United States. The chief justice, similar to the heads of 

bureaucracies, also carries the burden of countless administrative responsibilities. These 

administrative responsibilities that encumber the chief justice can ultimately influence the chief 

justice’s behavior. This is not unlike the “myriad [of] responsibilities” that place significant time 

constraints on the Office of the Solicitor General (Nicholson and Collins 2008, 393; see also 

Horowitz 1977; Zeppos 1998). Nicholson and Collins (2008) argue that a “bureaucratic 

prospective” should be considered—along with the legal and political perspectives—when 
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analyzing the Office of the Solicitor General due to the administrative responsibilities that can 

possibly affect the productivity of the office (Nicholson and Collins 2008, 404). Moreover, 

acting as the head of an institution is the equivalent of balancing two full-time jobs. I argue that 

the primary job responsibilities can sometimes dissipate with the addition of administrative 

duties, which is illuminated upon considering the effect that becoming a departmental chair can 

have on research productivity. Fogarty (2003) argues that after an individual receives a 

promotion—and all of the administrative responsibilities that come along with the new 

leadership position—it is easy to focus a great deal of time on “facilitating the work of others” 

(Fogarty 2003, 22). To be more specific, once an individual undertakes the responsibility of a 

leadership position, a careful line must be walked in order to balance the new administrative 

duties with the previous responsibilities and expectations. This is a necessity so that the chair is 

still producing contributions to the department’s output, rather than simply overseeing the 

production of the department. 

 Therefore, the chief justice should be viewed in the same light as the Solicitor General (as 

the head of a bureaucracy) or a departmental chair (as the administrative leader of a university 

department) due to the countless similarities. Included in these similarities is the desire to 

personally be involved in the generation of a quality product, the need to oversee and ensure that 

a quality product is being generated, significant time constraints, and, perhaps most importantly, 

the balancing of administrative responsibilities with the primary job duties. Thus, upon 

reevaluation, the position of Chief Justice of the United States can be seen in a new perspective, 

which includes two separate aspects: (1) the institutional responsibilities concerning the 

termination of cases; and (2) the administrative responsibilities placed upon the chief justice 

which do not directly relate to the termination of cases. 



16 
 

 The chief justice carries abundant institutional responsibilities in the general running of 

the Court with regards to the termination of cases. The chief justice presides over the private 

conference sessions, in which the members of the Court discuss and vote on the cases that are 

before the Court (Segal and Spaeth 2002, 281-282). The chief justice also is responsible for the 

creation and circulation of the discuss list, which is a list of cases from the surplus of certiorari 

petitions the Court receives that are deemed worthy of the Court’s attention (Cross and Lindquist 

2006, 1671). The justices also vote on which cases to grant certiorari from the discuss list in 

conference sessions, again presided over by the chief justice (Segal and Spaeth 2002, 281-282). 

When the chief justice is a member of the majority coalition during the conference vote, he is 

responsible for assigning the author of the opinion of the Court (Segal and Spaeth 2002, 358). 

Moreover, the chief justice makes his opinion assignments through the circulation of an opinion 

assignment sheet (Maltzman, Spriggs, and Wahlbeck 2000, 38). Additionally, the chief justice 

presides over the oral argument sessions (Cross and Lindquist 2006, 1668). Thus, the chief 

justice carries the liability of directing the day-to-day operations of the Court. 

 Shifting the focus to the administrative responsibilities of the chief justice provides an 

“almost overwhelming” amount of commitments (Steamer 1986, 14; see also Cross and 

Lindquist 2006, 1674). To begin with, the chief justice presides over the entire federal judiciary, 

which surely was a less daunting task a century ago when there were roughly 100 federal judges 

(Resnik and Dilg 2006, 1579). Today’s federal judiciary consists of more than 2,000 federal 

judges—a dramatic 20-fold increase over the course of one century (Resnik and Dilg 2006, 

1579). As the head of the federal judiciary, the chief justice serves as chairman of the Judicial 

Conference of the United States, oversees and Administrative Office of the United States Courts, 

and chairs the Board of the Federal Judicial Center (Rutkus and Long 2005, 5-6). Additionally, 
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in the capacity as the head of the federal judiciary, the chief justice directs a budget in excess of 

$6 billion7 (Roberts 2008). Moreover, there are over 450 staff members that work in the Supreme 

Court building that the chief justice oversees (Resnik and Dilg 2006, 1588). The chief justice 

also serves as the diplomatic host for visiting jurists, both foreign and domestic (Resnik and Dilg 

2006, 1590). Additionally, the chief justice provides a year-in-review—as well as outlining any 

concerns—in his annual “State of the Judiciary” report (Resnik and Dilg 2006, 1608). 

Furthermore, the chief justice admits lawyers to the Supreme Court bar (Resnik and Dilg 2006, 

1589). The chief justice is also in charge of the appointment of judges to “special courts and 

committees,” including the seven seats of the Judicial Panel on Multidistrict Litigation, the 

eleven seats of the Foreign Intelligence Surveillance Act (FISA) Court, the three seats which 

make up the appellate court for the FISA Court, and the five seats of the Alien Terrorist Removal 

Court (Resnik and Dilg 2006, 1615-1616). Moreover, the chief justice must confirm all 

selections to serve on the North American Free Trade Agreement (NAFTA) alternative dispute 

resolution panels (Resnik and Dilg 2006, 1620). In addition, the chief justice selects “two of the 

eleven members of the Citizens’ Commission on Public Service and Compensation and one of 

the fifteen members of the National Historical Publications and Records Commission” (Resnik 

and Dilg 2006, 1620). Furthermore, in addition to making recommendations for the Board of 

Trustees of the James Madison Memorial Fellowship Foundation, the chief justice serves as the 

chancellor of the board for the Smithsonian Institution, and serves on several other boards 

including the National Gallery of Art and the Hirshhorn Museum and Sculpture Garden (Resnik 

                                                 
7 Chief Justice Roberts points out in his 2008 State of the Judiciary report that the entire federal judiciary received 
$6.2 billion for the 2008 fiscal year—which comprised one-fifth of 1 percent of the U.S. budget, which was in 
excess of $3 trillion. The 2008 year-end report is available at [http://www.uscourts.gov/ttb/2009-01/article01.cfm]. 
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and Dilg 2006, 1620). And finally, in the rare event, the chief justice will preside over the 

impeachment trial of the President of the United States8 (Rutkus and Long 2005, 4). 

 It is clear to see that time is a valuable commodity for the chief justice. It is perfectly 

within reason to suspect that the multitude of administrative responsibilities that fall on the chief 

justice can affect his institutional responsibilities. Chief Justice Warren emphasizes the 

unforgiving challenge of balancing both administrative and institutional responsibilities that 

required him to spend “four to six hours a day on administrative matters apart from my judicial 

work” (Resnik and Dilg 2006, 1622). Because of this balancing act, the chief justice surely feels 

a level of stress that is not fully comprehendible to his colleagues who do not endure the same 

administrative or institutional responsibilities which burden him. With so many administrative 

constraints imposed upon the chief justice, when he finds himself in the minority coalition, it 

may not be nearly as desirable to set an example for his colleagues by authoring a dissenting 

opinion in order to articulate exactly his level of disgust with the majority’s holding. Therefore, I 

hypothesize that because of the overloaded administrative and institutional responsibilities that 

encumber the chief justice, when he dissents from the majority, he is more likely to join a 

dissenting opinion authored by a colleague rather than authoring his own. 

  

                                                 
8 Interestingly, this is the only responsibility laid out for the chief justice in the U.S. Constitution (Art. I, Sec. 3, 
Clause 6). In fact, this is the only time the chief justice is referenced at all in the Constitution (Rutkus and Long 
2005, 4). 
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Methodology 

 To assess whether the institutional or administrative responsibilities hypothesis comports 

with reality, I examine the dissenting behavior of chief justices during the 1946-2008 Supreme 

Court terms. More specifically, I examine whether the chief justice (collectively including Chief 

Justices Vinson, Warren, Burger, Rehnquist, and Roberts) opts to author a dissenting opinion or 

join one of a colleague when he is a member of the minority coalition. The dissenting behavior 

of the chief justices is then measured against the dissenting behavior of the associate justices in 

order to form a basis for comparison. The data on dissenting behavior—for both chief and 

associate justices—were acquired from the Spaeth (2002, 2009) U.S. Supreme Court database. 

Relevant cases were extracted from the Spaeth database using the case citation as the unit of 

analysis. The data under investigation include all justices in the Court’s minority for cases 

decided with oral argument from 1946-2008. 

 First, I examine the aggregate dissenting behavior for all members of the Court from the 

1946-2008 terms. The key distinctions will be whether the member of the minority coalition was 

the chief justice or an associate justice, and whether or not the member of the minority coalition 

authored a dissenting opinion or joined a colleague’s dissenting opinion. Second, I examine the 

individual courts as they break down according to a specific chief justice in order to determine if 

there are any idiosyncrasies between individual chief justices. 
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Results 

 Table 1 reports the results concerning how members of the U.S. Supreme Court chose to 

dissent from the majority (i.e., did they author a dissenting opinion or did they join a colleague’s 

dissenting opinion?) during the 1946-2008 terms. Table 1 includes all cases in which a dissenting 

opinion was authored (n=11,658). The first column contains the dissenting behavior for the 

associate justices (n=10,712). The results reveal quite balanced behavior on behalf of the 

associate justices when they are positioned in the minority coalition. The associate justices chose 

to join a dissenting opinion of a colleague over 48 percent of the time (n=5,202), and chose to 

write a dissenting opinion over 51 percent of the time (n=5,510). The second column contains 

the dissenting behavior for the chief justices (n=946). Unlike the associate justices, the chief 

justices provide a not-so-evenhanded approach to being in the minority coalition. The chief 

justices chose to join a dissenting opinion of a colleague over 67 percent of the time (n=637), and 

chose to author a dissenting opinion over 32 percent of the time (n=309). Therefore, the chief 

justice is more likely to join a dissenting opinion in approximately two-thirds of the cases in 

which he is positioned in the minority coalition, a statistically significant difference. The chief 

justices’ dissenting behavior comports with the administrative responsibilities theory in that they 

are more than two times more likely to join a colleague’s dissenting opinion rather than author 

their own when a member of the minority coalition.  

 Table 2 reports the results as broken down by each chief justice’s Court. Looking at the 

associate justices for the Vinson Court provides an almost identical percentage to the aggregate 

dissenting behavior from Table 1, while Chief Justice Vinson’s dissenting behavior reveals that 

he relied on his colleagues greatly while in the minority coalition. Chief Justice Vinson joined a 

colleague’s dissenting opinion a greater percentage of the time than any other chief justice (75.86 
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Table 1 
Dissenting Behavior on the U.S. Supreme Court, 1946-2008 

 
     Associate    Chief 
     Justices  (n = 10,712)   Justices  (n = 946) 

 
 
Joined     5,202  (48.56%)   637  (67.34%) 
 
Wrote/Co-wrote   5,510  (51.44%)   309  (32.66%) 
 
Chi2 for Table = 122.55  (p < 0.001) 

 
 
n = 11,658. Numbers in parentheses indicate table percentages. 
 
 

percent of the time). Turning focus to the Warren Court (1953-1969), again, the associate 

justices provided a similar percentage to the aggregate dissenting behavior from Table 1. Just 

like Vinson, Warren demonstrated a high likelihood of joining a colleague’s dissenting opinion 

rather than authoring his own (72.91 percent of the time). Looking at the Burger Court (1969-

1986), the associate justices had a similar pattern of dissenting behavior where they were slightly 

more likely to author a dissenting opinion rather than joining one of a colleague. Chief Justice 

Burger displays the highest percentage of opting to author his own dissenting opinions up to this 

point (36.31 percent of the time). Although Burger’s dissenting percentages are not terribly 

different from that of the aggregate, a likely reason for the difference is due to the sheer number 

of cases terminated during Burger’s tenure (n = 4,057). Turning to the Rehnquist Court (1986-

2005), a noticeable shift in the dissenting behavior of the associate justices occurs. During 

Rehnquist’s tenure, the associate justices, for the first time, were slightly more likely to join a 

dissenting opinion of a colleague, rather than author their own (53.26 percent of the time). Chief 

Justice Rehnquist demonstrated almost exactly what the aggregate suggests, that is to say, he was  
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Table 2 
Dissenting Behavior by Court, 1946-2008 

 
     Associate    Chief 
     Justices    Justices 

 
 
Vinson Court (1946-1953) 
 Joined    584  (47.52%)    66  (75.86%) 
 
 Wrote/Co-wrote  645  (52.48%)    21  (24.14%) 
 
 Chi2 for Table = 26.11  (p < 0.001) 
 
Warren Court (1953-1969) 
 Joined    1,196  (46.87%)   148  (72.91%) 
 
 Wrote/Co-wrote  1,356  (53.13%)   55 (27.09%) 
 
 Chi2 for Table = 51.04  (p < 0.001) 
 
Burger Court (1969-1986) 
 Joined    1,738  (46.57%)   207  (63.31%) 
 
 Wrote/Co-wrote  1,994  (53.43%)   118  (36.31%) 
 
 Chi2 for Table = 35.19  (p < 0.001) 
 
Rehnquist Court (1986-2005) 
 Joined    1,437  (53.26%)   197  (68.17%) 
 
 Wrote/Co-wrote  1,261  (46.74%)   92  (31.83%) 
 
 Chi2 for Table = 23.4  (p < 0.001) 
 
Roberts Court (2005-2008) 
 Joined    246  (49.4%)    19  (45.24%) 
 
 Wrote/Co-wrote  252  (50.6%)    23  (54.76%) 
 
 Chi2 for Table = 0.27  (p = 0.605) 

 
 
n = 11,658. Numbers in parentheses indicate table percentages. 
 



23 
 

more likely to join the dissenting opinion of a colleague in more than two-thirds of the cases 

while he was in the minority coalition. Interestingly, turning to the Roberts Court (2005-2008), 

the trend of the associate justices being slightly more likely to author, rather than join, a 

dissenting opinion returns. Conversely, looking at Roberts’ dissenting behavior so far reveals a 

far more even-handed approach. In fact, Roberts is currently more likely to author a dissenting 

opinion when he is in the minority coalition (54.76 percent of the time). There are several 

possible explanations for the drastic difference in dissenting behavior displayed by Roberts. The 

sheer number of cases is likely to have a large impact on a study of this nature. Being so early in 

its run, the Roberts Court has only terminated 540 cases, which is a long way away from even 

the Vinson Court that terminated 1,316 cases, and a far cry from the Warren, Rehnquist, and 

Burger Courts, which terminated 2,755 cases, 2,987 cases, and 4,057 cases, respectively. Thus, 

the Roberts Court has the fewest number of cases included in this study. This could prove to be 

the culprit for the drastic difference displayed by Chief Justice Roberts. The likely answer, 

however, is that Chief Justice Roberts, as he articulated in his confirmation hearings, is 

attempting to return the Court to the tradition of the norm of consensus. Therefore, when Roberts 

is a member of the minority coalition, despite his plethora of administrative duties, he appears to 

be making a large effort to display his devotion to the norm of consensus by authoring a 

dissenting opinion.  

 Figure 3 displays the percentages of U.S. Supreme Court cases with dissenting opinions 

as broken down by the chief justice’s Court from 1800-2007.9 Again, the norm of consensus is  

clearly visible in the chief justiceships of Marshall through Hughes (1800-1941). We see that the 

Stone Court produced more than a three-fold increase from the preceding Hughes Court. 

Dissenting opinion writing seems to have spiraled out of control in the Vinson Court, despite 
                                                 
9 Data from Figure 3 were obtained from Epstein et al. (1996) and Spaeth (2002, 2009). 
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Vinson’s efforts to set a better example for his colleagues than Stone.10 The dissenting 

percentages have remained relatively stable through the chief justiceships of Warren, Burger, 

Rehnquist, and Roberts. However, it is worthwhile to note that 55 percent of the cases decided in 

Roberts’ first term were unanimous,11 which was the highest percentage of unanimously decided 

cases since the Stone Court produced unanimous decisions in 57 percent of all cases in the 1942 

term (Corley, Steigerwalt, and Ward 2009, 151-152). However, despite Roberts’ success in 

achieving an unknown level of consensus to his most recent predecessors, it seems that Roberts 

                                                 
10 Compare the percentage of dissenting opinions per chief justice’s Court with the percentage of cases that the chief 
justices actually authored a dissenting opinion (i.e., compare Figure 3 with Figure 2 on pg. 7). While dissenting 
opinions in general were growing in popularity on the Court, it seems that Vinson tried to set a better example than 
Stone with regards to the chief justice personally authoring a dissenting opinion. 
11 This was up from 37 percent in the last year of Rehnquist’s tenure (Corley, Steigerwalt, and Ward 2009, 152). In 
2004, the Court produced 30 unanimous decisions out of 80 terminated cases. Conversely, in 2005, the Court 
generated 43 unanimous decisions out of the 78 terminated cases.  
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was experiencing nothing more than a honeymoon period. The high level of consensus that 

Roberts enjoyed during his first term diminished back to a normal level—43 percent—in his 

second term before falling to a level that the Court has not experienced since Earl Warren was 

running the Court—30 percent (Corley, Steigerwalt, and Ward 2009, 154-155). Roberts 

attributed the high level of consensus in his first term to two main factors: (1) narrowly framing 

the issues; and (2) opinion assignment (Corley, Steigerwalt, and Ward 2009, 152). Concerning 

the first factor, Roberts commented: “I have a short amount of time, for sometimes very tough 

cases, to figure out how to present this that will make it most useful to the conference. In most 

cases, I think the narrower the better, because people will be less concerned about it” (Rosen 

2007a). With regards to the second factor, Roberts remarked: “Say someone is committed to 

broad consensus, and somebody else is just dead set on ‘My way or the highway . . .’ Well, you 

assign that [case] to the [consensus-minded] person, and it gives you a much better chance, out 

of the box, of getting some kind of consensus” (Rosen 2007a). Roberts also mentioned at his 

2006 Georgetown University Law Center commencement address that consensus encourages 

“clarity and guidance for lawyers and lower courts trying to figure out what justices meant” 

(Rosen 2006).  

 Associate Justice Antonin Scalia weighed in on the topic of consensus early in Roberts’ 

tenure. Scalia stated:  

Of course [consensus is] desirable, and I think we work hard to achieve it. You 

can get more agreement by deciding less. If you want to decide almost nothing at 

all, and decide the case on such a narrow ground that it will be of very little use to 

the bar in the future, you can get nine votes. [But everyone] want[s] [the Court] to 

take on the big question. [Deciding a case] on a little technicality won’t help the 
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bar at all. . . . I am not against narrow opinions. . . . There are a lot of good 

reasons for narrow opinions, but one of them is not to get nine votes (Mauro 

2006).  

Associate Justice Samuel Alito notes that Roberts has diligently “worked to prevent fractured 

opinions” (Mauro 2007). Associate Justice John Paul Stevens commented about Roberts’ efforts 

to achieve consensus. Stevens remarked: “I just think it takes nine people to do that. [Roberts did 

have] a bit of a honeymoon period. I think maybe the first few months we all leaned over 

backward to try to avoid writing separately in a couple of opinions, but I don’t think that will 

last” (Rosen 2007b).  

 Regardless of the disappearance of this high level of consensus in Roberts’ next few 

terms, Roberts’ achievement cannot be discounted. According to Roberts, his first term was quite 

an accomplishment. Roberts remarked: “A chief justice’s authority is really quite limited, and the 

dynamic among all the justices is going to affect whether he can accomplish much or not,” and 

that “[t]here is this convention of referring to the Taney Court, the Marshall Court, the Fuller 

Court, but a chief justice has the same vote that everyone else has. . . . [Therefore] the chief’s 

ability to get the Court to do something is really quite restrained” (Rosen 2007a). Roberts also 

addresses, in his opinion, the differences between successful and unsuccessful chief justices. 

Roberts suggests that certain chief justices were unsuccessful because they misunderstood the 

role of chief justice, “approaching it as law professors rather than as leaders of a collegial Court” 

(Rosen 2007a). Conversely, certain chief justices are successful because they can get the Court to 

act as one cohesive unit, rather than appearing like nine separate miniature law offices. “If the 

Court in Marshall’s era had issued decisions in important cases the way this Court has over the 

past thirty years, we would not have a Supreme Court today of the sort that we have. . . . [Which] 



27 
 

suggests that what the Court’s been doing over the past thirty years has been eroding, to some 

extent, the capital that Marshall built up. . . . I think the Court is also ripe for a similar refocus on 

functioning as an institution, because if it doesn’t, it’s going to lose its credibility and legitimacy 

as an institution” (Rosen 2007a). However, this is easier said than actually done. “You do have 

to [help people] appreciate, from their own point of view, having the Court acquire more 

legitimacy, credibility; [show them] that they will benefit, from the shared commitment to 

unanimity, in a way that they wouldn’t otherwise” (Rosen 2007a).  

Conclusion 

 This thesis makes two noteworthy contributions to judicial research focused on the U.S. 

Supreme Court. First, it is evident, as the results reveal, that the chief justice will be more likely 

to join a dissenting opinion when he places himself in the minority coalition rather than 

authoring his own. Numerous studies have been conducted concerning the demise of the norm of 

consensus (i.e., Caldeira and Zorn 1998; Danelski 1986a; Haynie 1992; Walker, Epstein, and 

Dixon 1988). All of these studies looked at the leadership of the chief justice as a cause, or at 

least an encouraging factor, for the demise of consensus on the Court. If, however, the leadership 

of the chief justice is central to the downfall of the norm of consensus, it is logical to investigate 

the means by which chief justices dissent from the majority. Specifically, it is crucial to endeavor 

to understand how a chief justice chooses to dissent. The administrative responsibilities theory 

analyzes the comprehensive role of the chief justice and accordingly explains why the chief 

justice is more likely to join a dissenting opinion of a colleague rather than author his own.  

Second, this research indicates, simply put, that the chief justice matters. Corley, 

Steigerwalt, and Ward (2010, 23) found that Roberts is more likely to achieve consensus than 

Warren and Burger and that Roberts is more likely to attain unanimous opinions than Warren, 
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Burger, and Rehnquist. Roberts, who clerked for Rehnquist, recalled that Rehnquist never 

focused much on unanimity (Rosen 2007a). Thus, as Corley, Steigerwalt, and Ward (2009, 147) 

argue, “Rehnquist was willing to sacrifice consensus-building . . . for a generally harmonious 

working environment.” Corley, Steigerwalt, and Ward (2010, 23) come to the conclusion that 

any chief justice who stresses consensus can accomplish it, even despite an ideologically divided 

Court. Additionally, Rosen (2007a) argues that chief justices are more likely to put what is good 

for the Court ahead of any personal views. Roberts remarked on that very subject, using 

Rehnquist as a prime example: “I think there’s no doubt that he changed, as associate justice and 

chief; he became naturally more concerned about the function of the institution” (Rosen 2007a). 

Roberts also notes that Rehnquist fundamentally disagreed with the landmark case of Miranda v. 

Arizona (1966), which revolutionized police protocol when arresting suspects, yet, ultimately 

authored the majority opinion that upheld Miranda in the case of Dickerson v. United States 

(2000) (Rosen 2007a). “He appreciated that it had become part of the law—that it would do 

more harm to uproot it,” argues Roberts, “and he wrote that opinion as chief for the good of the 

institution” (Rosen 2007a).  

This thesis has provided a comprehensive analysis of the role of the chief justice. 

Because of this analysis, it is now clearly apparent that the chief justice must be viewed in two 

separate, yet related, aspects: (1) the institutional responsibilities that concern the day-to-day 

activity of the Court and the termination of cases; and (2) the administrative responsibilities that 

place significant time constraints on the chief justice. Looking at these two aspects provides us 

with a better understanding of the role of chief justice. This can be of great significance to both 

judicial scholars and followers of the Supreme Court alike.  
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