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This thesis examines the history of groundwater management through the development of 

groundwater conservation districts in Texas. Political, economic, ideological, and scientific 

understandings of groundwater and its regulation varied across the state, as did the natural 

resource types and quantities, which created a diverse and complicated position for lawmakers 

and landowners. Groundwater was consistently interpreted as a private property right and case 

law protected unrestricted use for the majority of the twentieth-century even as groundwater 

resources crossed property and political boundaries, and water tables declined particularly during 

the second-half of the century. The case study of the Brazos Valley Groundwater Conservation 

District describes the complicated history of groundwater in Texas as the state attempted to 

balance natural resource legislation and private property rights and illuminate groundwater’s 

importance for the future. 
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CHAPTER 1 
 

INTRODUCTION 
 

Texas comprises vastly different geographical areas with a multitude of water supply 

sources. As a general rule eastern portions of the state enjoy more plentiful rainfall and surface 

water resources, such as rivers and lakes, than the more arid western portions of the state. The 

entire state depends heavily on groundwater to fulfill its needs. Groundwater is water beneath the 

earth’s surface, and can be water saturating soil or water stored in underground rock crevices. 

Most groundwater used by humans is confined to aquifers, which are large geological formations 

capable of bearing water. As all sections of the state rely heavily on these underground reserves 

groundwater is a concern for the entire state to address. 

The hundredth meridian is popularly seen as the dividing line between the eastern half 

and western half of the United States and exemplifies the imbalance between geography and 

water supplies of the well-watered eastern and the arid western portions of the country. The 

hundredth meridian runs through the middle of Texas creating vastly different environmental 

management needs. Annual precipitation within the state ranges from more than fifty-six inches 

on the eastern boundary to about eight inches in El Paso.1   

 Texas’s size and varying precipitation pose a unique dilemma for managing natural 

resources such as groundwater, which is not federally regulated. The state, throughout its history 

generally avoided centralized regulation. Due to this avoidance of centralized power, an 

individualistic ideology, and vastly different groundwater resource from one region to another, it 

is not surprising that the state has chosen to avoid a statewide approach to regulation. Rather than 

                                                           
1 Texas Department of Water Resources, “Water Planning in Texas: Past-Present-Future” (Austin: Texas 
Department of Water Resources, 1984), 2. 
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regulate, the state has largely put control over groundwater in the hands of the courts, allowing 

case law to dictate its use during the twentieth-century.     

In the mid-nineteenth century, migrants from the U.S. South came to Texas to farm 

cotton in the black soils of central and eastern Texas, allowing King Cotton and large scale 

farming to find an essential place in Texas history. While eastern parts of Texas enjoy more 

plentiful rainfall than western Texas, it is prone to droughts, and groundwater pumping was used 

to supplement surface water irrigation and crops during times of precipitation deficiencies. But 

growing cotton on the black gumbo was not the only agriculturally successful formula for Texas. 

The Texas Panhandle offered a vast area of treeless plain for growing crops. There, however, the 

lack of rainfall and surface water hindered the success and growth seen in more eastern, and less 

arid sections. 

During the great westward migration of the late nineteenth century, farmers poured into 

the American Great Plains. With the Homestead Act and promises that “rain would follow the 

plow,” farmers tried to eke a living in the ground of the plains. The southern portion of the Great 

Plains includes the north Texas plains. These vast grasslands of north Texas offered fertile soil 

without trees and rocks to get in the way of a plow.  But as settlers passed the hundredth 

meridian they faced the devastating problem of diminishing surface water in the “Great 

American Desert.” However, the lack of rain would eventually cease to be a problem as farmers 

harnessed an expansive supply of water just beneath their feet. The largest aquifer in the United 

States, the Ogallala, sprawls beneath the Great Plains from South Dakota and Wyoming, down to 

northwest Texas. The Ogallala accounts for more than half of the groundwater used in the state 

of Texas today. While the first Texas wells that tapped into the Ogallala for irrigation were 
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drilled during the nineteenth-century, intensive drilling activity began around 1950. The early 

wells were limited to depth of about fifty feet, but would later reach depths of 300 feet. 2 

Pumping the Ogallala allowed farmers to irrigate and convert one of the most arid regions 

of Texas into a profitable and successful area, agriculturally and economically dependent on 

groundwater. Groundwater technology turned the Great Plains and the “Great American Desert” 

into “America’s Breadbasket,” and Texas adapted to irrigated agriculture on a grand scale.    

Groundwater pumping followed a rather slow progression before the American industrial 

revolution, after which, producing capabilities increased exponentially. Groundwater pumping 

began with human and animal powered pumps, followed by windmills; then wood burning steam 

engines, centrifugal pumps, and internal combustible engines came into use. Wells began to 

pump more water and reach deeper into the aquifers, which began the decline of water tables. In 

the 1890s, the development of rotary or centrifugal pumps gave High Plains farmers access to 

deeper groundwater aquifers and greatly increased the capacity for pumping large quantities of 

water. The evolution from windmills, which pumped a few hundred gallons per day, to 

widespread high-speed irrigation pumps, capable of pumping six hundred to a thousand gallons 

per minute, took place over the first half of the twentieth century. 3  

Thus as technology advanced, so did the ability to pump water. Since 1900, Texas has 

expanded from a ranching, farming, and energy-based economy, to a complex, interdependent 

agricultural, energy, manufacturing, national defense, services, and high technology economy. 

As agricultural communities succeeded, towns developed and other industries followed, but 

                                                           
2 Dan Kelly, “Using it and Losing It: Water Management in Texas,” House Study Group Special Legislative Report, 
No. 110 (Austin: The Group, 1985), 4; Morton W. Bittinger  and Elizabeth B. Green, You Never Miss the Water Till 
...: The Ogallala Story (Fort Collins: Resource Consultants 1980), 24. 
3 Robert Jerome Glennon, Water Follies: Groundwater Pumping and the Fate of America's Fresh Waters 
(Washington, D.C.: Island Press, 2002), 24; The top level of groundwater is referred to as the water table and is used 
to describe the amount of water in a given aquifer; Donald Edward Green,  Land of the Underground Rain: 
Irrigation on the Texas High Plains, 1910-1970 (Austin: University of Texas Press, 1973), xxi. 
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water remained a necessary resource to maintain these communities and industries, even those 

not based on agriculture. 4  

Reliance on irrigation created a reliance on the hydrologic cycle. Groundwater holds a 

unique place in the hydrologic cycle, as precipitation comes in contact with the earth’s surface it 

seeks the lowest level possible. Some of this rainfall can become surface water (lakes, rivers, 

streams) while other precipitation continues to percolate into the ground, continuing to seek the 

lowest level it can reach due to the pull of gravity. Groundwater or “underground” water is 

defined as water occurring under the surface of the land. The term “groundwater” can include 

percolating water or artesian water, but not the underflow of surface water or streams in confined 

channels (see Figure 1). 5 

 

6 
Fig. 1. Groundwater life cycle. 

 
 

                                                           
4 Texas Department of Water Resources, “Texas Water Facts” (Austin, TX: Texas Coastal and Marine Council, 
November 1979), 5. 
5 Texas Water Code § 36.001, 5. 
6 “What is Groundwater?” U.S. Geological Survey Open File Report 93- 643, http://pubs.usgs.gov/of/1993/ofr93-643/, 
accessed April 2010. 

http://pubs.usgs.gov/of/1993/ofr93-643/
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Groundwater in its definition is presumed to be percolating. Some of this percolating 

water will be used by plants while the rest continues to move downward through empty spaces in 

soil, sand, or between rocks until it reaches a layer it cannot penetrate and fills the empty spaces. 

This is called recharge, and this is where groundwater is formed. Aquifers can be visualized as 

bowls of sand rather than giant underground lakes. The bowl is like the impermeable layer of 

rock that allows water to be held by the aquifer, and the sand is like the various materials the 

water percolates through. Aquifers like the Ogallala are virtually non-recharging and the 

majority of the water contained in the Ogallala was collected over the past 10,000 to 25,000 

years. Other aquifers recharge quickly, such as many of the minor aquifers throughout Texas, 

particularly in eastern sections of the state.  

Surface water and deeply intertwined, even thought the Texas legal system has governed  

them very differently. Groundwater can discharge, that is, be released into lakes or streams. This 

occurs when the water table (the highest level of water within an aquifer) is higher than the 

origin of the surface water, therefore as the water seeks the  lowest possible level, it is released to 

the “surface.”  Because of discharge and recharge, surface water and groundwater cannot be 

viewed as completely separate entities and they often affect each other during the hydrologic 

cycle.  

Surface water within Texas has been regulated by the state of Texas and interstate surface 

water flows are regulated by the federal government. Surface water in Texas is considered the 

property of the State while groundwater has remained a private commodity, owned in theory by 

those who own the land above these reserves. Groundwater has remained a private land right in 

spite of the fact that groundwater reservoirs do not follow property lines, making groundwater 

management an elusive undertaking for the state and remains a hotly debated issue. The reasons 
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for increased regulation of surface water more than groundwater  by Texas may be due to the 

greater involvement by the federal government, a greater understanding of surface water by a 

greater percentage of citizens, the shocking and memorable damage created by surface water 

floods and depletions, and the simple fact that it is visible.  

It is easy to notice when surface water diminishes; it does not take a scientific study to 

observe a river or lake running dry. Groundwater, however, is essentially invisible to the general 

citizenship. When water tables drop the public must rely on scientific data that is collected by 

geological and hydrological experts, or when well production is reduced or stops completely.  In 

addition to wells going dry, depleted groundwater can affect the supply of surface water, 

therefore becoming visual and quite dramatic to those affected.  

During the twentieth century, Texas had numerous accounts of surface water exhaustion 

due to a lack of groundwater recharge. If water tables are reduced below the level that feeds 

surface water sources, those streams and springs “dry up.”  The San Antonio Springs, for 

example, stopped flowing multiple times in the early twentieth century because of over-pumping.  

The San Antonio River did not solely fulfill the need of the city of San Antonio, and by 1920 

more than 150 wells had been drilled into the Edwards Aquifer drying up the San Antonio 

Springs for years at a time. Companies such as the San Antonio Water Works Company were 

contracted by the city to provide water to the growing city. But San Antonio did not just want 

water, they desired clean water to quench the thirst of the city. This “pure water” was the 

naturally filtered groundwater of the Edwards Aquifer. These municipal providers and large 

scale agricultural producers were some of the most prolific pumpers of groundwater in the area. 7  

  

                                                           
7 When the aquifer level drops below 676 feet, the springs run dry. 
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Fig. 2. Major aquifers of Texas. 8 

 
Each aquifer is unique, recharges at different rates, and slopes at different degrees, 

creating a difficult situation for managing the resource. Groundwater is a complex system of 

underground hydrologic and geologic systems, and while the scientific understanding of 

groundwater has advanced dramatically over the past century, the general public has not been 

well educated on the subject.  

                                                           
8 Texas Water Development Board, “Map: Major Aquifers of Texas” 
http://www.twdb.state.tx.us/mapping/maps/jpg/aqu_maj_8x11.jpg, accessed February 2011.  

http://www.twdb.state.tx.us/mapping/maps/jpg/aqu_maj_8x11.jpg
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Along with technology and population increases, the amount of water used has continued 

to increase.  Some of Texas aquifers have taken thousands of years to fill to their current levels, 

much longer than the time it takes to deplete them. The Ogallala provides more than half of the 

groundwater used in Texas, but the Ogallala’s recharge rate is less than 6 percent of average 

annual withdrawals for irrigation alone. Texas contains eight other major aquifers (Edwards- 

Balcones Fault Zone, Edwards-Trinity, Trinity, Seymour, Hueco-Mesilla Bolson, Pecos Valley, 

Gulf Coast, and Carrizo-Wilcox), three of which were over-drafted in the 1980s (see Figure 2).9   

During the past fifty years groundwater usage across the United States has continued to 

increase. In 1970, 19 percent of the water used in the United States came from groundwater. By 

1985, groundwater accounted for one-fourth of all fresh water used and provided drinking water 

for half of the nation. In the 1980s, about 95 percent of the rural population in the United States 

depended on groundwater for domestic consumption. Rural users of groundwater often depend 

on their private pumps for drinking water and agriculture uses. Due to the direct relationship of 

rural landowners to their groundwater pumps, rural citizens have often been the most vocal 

citizens when groundwater regulation is presented. 10   

Some have sought to describe Texas as part of the American Southwest, comparing the 

differences in the approach of Texas to the other states that developed their groundwater policy 

around the theme of centralization of authority. The majority of Texans have continually fought 

against this state control of a privately owned resource even as hydrology experts and scientific 

data show that groundwater is projected to be a severe challenge for the state as a whole. As an 

example, Jim Norwine, Regents Professor with the Department of Physics and Geosciences with 

                                                           
9 Overdrafted is defined as an aquifer that has been drilled beyond safe yields, often when drilling amounts exceed 
recharge rates; Kelly, “Using it and Losing It: Water Management in Texas”, 4-5. 
10 Terry Lee Anderson and Pamela Snyder, Water markets: priming the invisible pump (Washington, D.C.: Cato 
Institute 1997), 162.  
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Texas A&M University Kingsville described in 2005, that the American Southwest and Texas 

constitute the North American region with the “greatest and most worrying water challenge” 

because of five characteristics: limited water supplies; expanding populations, increasing 

expectations, and growing water demand; glaring imbalance between water-rich and water-poor 

sections; transnational water disputes; and the potential for drier futures due to global 

“greenhouse” warming.11  

In spite of the subject’s great importance, the history of groundwater use in Texas has 

been little studied, and only focused only on western portions of Texas. The majority of these 

histories examine the Ogalla aquifer.  Donald E. Green published Land of the Underground Rain 

in 1973 to discuss the Texas Plains, the development of agricultural pumping, and the first 

groundwater conservation in Texas. Morton W. Bittinger and Elizabeth B. Green published You 

Never Miss the Water Till…(The Ogallala Story) in 1980 to discuss the more scientifically 

historical aspects of the great aquifer in the context of multiple states. John Opie’s 1993 work, 

Ogallala, Water for a Dry Land, presents the story of the large aquifer and how it has affected 

the Great Plains and contains case studies of experiences with irrigation in northwestern Texas. 

While all of these books are excellent discussions of the importance of groundwater for Texas, 

they all do so regionally and look at only one aquifer.12  

Charles R. Porter examined the use of twentieth-century surface water and groundwater 

in San Antonio with his book, Spanish Water, Anglo Water. Porter focused on the city’s 

approach to governing water through the intersecting approaches of Spanish and English legal 

contexts. But again, his is a strictly regional approach and discusses one major aquifer, the 

                                                           
11 Jim Norwine, John R. Giardino, and Sushma Krishnamurthy, Water for Texas (College Station: Texas A&M 
University Press, 2005), 116. 
12 Green, Land of the Underground Rain: Irrigation on the Texas High Plains, 1910-1970 (Austin: University of 
Texas Press, 1973); John Opie, Ogallala: Water for a Dry Land (Lincoln: University of Nebraska Press, 1993). 
Bittinger, You Never Miss the Water Till ...: The Ogallala Story (Fort Collins, Colo: Resource Consultants, 1980. 
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Edwards. All of these regional approaches are valuable to the understanding of groundwater in 

Texas, but historical studies could greatly benefit from a more comprehensive study of Texas 

groundwater in order to grasp how the state has handled the resource over the past century.13      

All regions of Texas rely on groundwater, so why have histories of the subject in the state 

focused predominantly on only one region? A new story of Texas groundwater is needed to 

understand the future of the state’s management of the resource within a discussion of the entire 

state, not just one region, and one aquifer. A discussion of the nine major aquifers and the many 

minor aquifers is needed to provide historical context for future political actions of the state.  

This thesis seeks to understand how Texas has treated groundwater as both an 

environmental and political issue during the second half of the twentieth century and into the 

twenty-first century. As groundwater levels continued to decline public organizational opinions 

and voting trends have greatly influenced how the resource has been regulated. Since 1949, 

groundwater conservation districts have been the only organized attempt at regulating the 

pumping of groundwater in Texas. This thesis examines the events leading up to the creation of 

conservation districts and the increase in the number of districts during the last two decades of 

the twentieth century. Then it offers a detailed examination of the Brazos Valley Groundwater 

Conservation District in Eastern Central Texas. The Brazos Valley Groundwater Conservation 

District (BVGCD) is an example of the growing trend of conservation districts across the state at 

the beginning of the twenty-first century, particularly in eastern portions of the state rather than 

just arid regions that rely on aquifers with slow recharge rates that have been the subject of other 

groundwater histories. Through case study examinations of conservation districts such as the 

                                                           
13 Charles Porter, Spanish Water, Anglo Water: Early Development in San Antonio (College Station: Texas A&M 
University Press, 2009). 
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BVGCD a more comprehensive historical examination of Texas’s approach to the management 

of natural resources and property rights can be understood.      
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CHAPTER 2 
 

THE ORIGIN OF GROUNDWATER CONSERVATION DISTRICTS IN TEXAS 
 

 Attitudes toward groundwater greatly influence the actions taken, or not taken, to protect 

it as a natural resource. Groundwater is not visible and therefore education is needed for people 

to understand its creation, placement, quantities, and the effects of its use. Or as Morton W. 

Bittinger, the author of You Never Miss the Water Til… said, “A certain amount of mystery has 

always been associated with ground water. Unseen, until it comes gushing miraculously from a 

well, it seems to be a part of the unknown. Through the years incorrect concepts of underground 

rivers and lakes have been perpetuated because of a natural attempt to relate groundwater to 

sources known to everyone.”1  

 At the turn of the twentieth century, many Texans who relied on groundwater believed 

that it was a never-ending supply fed from a far away mysterious source from northwestern 

regions of the United States. This was particularly true in the northwestern portions of the state 

that relied so heavily on the Ogallala aquifer. Many plains farmers believed a local myth that the 

water came from a gigantic underground river. Some speculated that the runoff from the Rocky 

Mountains fed the underground river. In 1912 the agricultural agent for the Santa Fe Railroad, 

Harry Bainer, asserted, “Geologists and others who have studied the underground waters of the 

Panhandle and South Plains, say that much of the area here is underlaid with a great body of 

water. They claim that this water has its origin in the mountains to the north and west, and that it 

is an underground stream, flowing southeasterly. The claims of the geologists, apparently, are 

true.”2    

                                                           
1 Bittinger, You Never Miss the Water Till ...: the Ogallala story, 71. 
2 This idea is interesting because groundwater actually trickles in a southeastward direction through geological 
materials such as sand and gravel. Opie, Ogallala: Water for a Dry Land 3; Green, Land of the Underground Rain, 
165-167.  
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Still others suggested that groundwater came from a distant glacier and flowed 

underground to the aquifers of Texas. Lubbock County farmer, Don Biggers believed in this 

myth. He began irrigating his crops in 1911 and claimed that the water flowed past the bottom of 

his well at the speed of a mile an hour. Biggers said, “It was not melted snow from distant 

mountains, but glacier water from the Arctic, thousands of miles away. How it gets to the plains 

and then spreads out is a matter to be worked out.”3  

In 1904, O.E. Meinzer of the U.S. Geological Survey, often referred to as the “father of 

modern hydrology,” argued that “the fact is well established that the supply of groundwater does 

not come chiefly from the mountains, as is still popularly believed, but from the rain and snow 

that fall on the Great Plains.”  This is unlikely given data from the twentieth century that 

suggests that the average supply of recharge from precipitation on the plains occurs at a rate of 

less than one inch per year under irrigated ground, and .15 inches under dry land.4   

Scientific studies have proven that the Ogallala was the result of trapped ancient water, 

10,000 to 25,000 years prior to twentieth century attempts at understanding the vast aquifer. No 

matter what mythical source High-Plains Texans chose to believe in, one thing was consistent: 

they believed they had a never-ending source of fresh water under their feet. This idea of an 

inexhaustible supply continued into the 1950s.5   

During the 1920s and 1930s, scientific studies that led to the understanding of where the 

Ogallala water came from also began to illustrate that groundwater levels were lowering in the 

Texas plains, and that the decline varied between areas and years.  As the introduction of new 

                                                           
3 Opie, Ogallala: Water for a Dry Land, 163. 
4 David Deming, Introduction to Hydrogeology (Boston: McGraw Hill, 2002), 86-87;  Meinzer later served as chief 
of the Ground Water Division of the U.S. Geological Survey from 1912 to 1946;  O.E. Meinzer, “Note on Ground 
Water for Irrigation on the Great Plains,” In Ground Water for Irrigation in the Vicinity of Enid, Oklahoma, United 
States Geological Survey Water-Supply and Irrigation Paper, no. 345-34B (Washington, D.C., 1913), 22;  Opie, 
Ogallala: Water for a Dry Land, 3.  
5 Opie, Ogallala: Water for a Dry Land, 164.  
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wells continued to increase, so did the amount of water they produced. Walter White, a 

hydrologist of the U.S. Geological Survey, commented on the issue of well spacing in 1935, 

stating, “In parts of the High Plains the wells are spaced too closely and the present pumpage 

probably exceeds the limits of safety.”6    

Studies of the Texas Board of Water Engineers quantified the increase in well 

installments in the Texas High Plains. In 1937, only 600 irrigation wells were in use in the Texas 

High Plains. By the end of the year, the number of wells nearly doubled. From 1938 to 1943, the 

number of wells in the region increased from 120 to 480 wells per year. Clearly, the decade of 

the 1930s was a time of great growth for irrigation well installation, and the Texas Board of 

Water Engineers echoed White’s concerns.7  

The 1930s proved to be a pivotal time in Texas groundwater history as scientific evidence 

that groundwater levels were depleting in heavily used areas, disproved myths of an 

inexhaustible supply. The Texas Planning Board’s Water Resources Committee authored a 

publication in June 1938 titled, “The Need for Administrative Control of Ground Water in 

Texas.”  Within this paper the committee identified “the problem of groundwater regulation” in 

this way: 

Certain specific areas in which the ground water supply is already overtaxed, are in 
urgent need of some means to protect this supply from further withdrawals. Other 
sections are making greater demands on their ground water each year, which eventually 
will exceed the rate of underground flow. These sections will need to protect against 
lowering water tables, which is the inevitable consequence of overdevelopment. Still 
other areas are not now concerned with such problems, for they either depend upon 
surface water supplies, have no satisfactory ground water sources, or do not anticipate 
any intensive demand for ground water…not only must legislation for ground water 
control be consistent with existing surface water law, but it must be such as to benefit 

                                                           
6 Ibid. 
7 F.B. Leggat, Bulletin 5104 Development of Wells for Irrigation and Fluctuation of Water Levels in the High Plains 
of Texas to January 1951 (Austin: Texas Board of Water Engineers, 1951), 1. 
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areas in need of regulation, and at the same time work no hardship on sections where 
regulation is now unnecessary.8 

 
This publication spurred Governor James V. Allred to call a statewide meeting in Austin 

to discuss the problem of ground water regulation. This meeting held on July 29, 1938, 

showcased some of the premier hydrologists of the time. Walter White attended the Texas 

Statewide Ground-Water Conservation meeting and made this warning, “Practically everywhere 

that large supplies of water can be obtained from wells, the popular belief has developed that the 

water is inexhaustible. This belief in many parts of the United States has led to disastrous over-

development [of groundwater pumping].”9  

But the many Texans who chose to believe in the inexhaustible supply of the Ogallala 

were not the only ones confused by groundwater issues. Other portions of the state had long 

mined groundwater for commercial, domestic, and agricultural use, and well before the issue 

became important in West Texas the Texas Supreme Court had made a vitally important ruling 

concerning the resource. The case, Houston and Texas Central Railway Co. v. East arose in 

Denison, Texas in northeastern Texas. At the beginning of the twentieth century, Denison served 

as the crossroads to ten railways, including the Missouri, Kansas and Texas Railroad and the 

Houston and Texas Central Railway Company. Denison became a crossroads for railroads in 

north Texas, causing Denison’s population to jump from 3,000 residents in 1873 to more than 

10,000 in 1900. With so much growth, the town and its businesses needed water to serve this 

population boom.10  

                                                           
8 Texas Planning Board, “The Need for Administrative Control of Ground Water in Texas” (Austin, TX: June 1938) 
iv-v. 
9 Green, Land of the Underground Rain, 168.  
10 Robert E.Mace , Cynthia Ridgeway, and John M. Sharp, Jr., “Groundwater is no longer secret and occult - A 
Historical and Hydrologic analysis of the East case” in “Report 361, Conference Proceedings: 100 Years of Rule of 
Capture: From East to Groundwater Management” (Austin, June 15, 2004), 63-64. 
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Railroads in particular require a great amount of water. Rail stations required water for 

passengers, but also for the steam boilers that pushed trains down the tracks. The Houston and 

Texas Central Railroad Company sent staff to find a quality water supply for its railroads in the 

town. In July 1901, the company settled on a spot near the rail station, and near other wells that 

seemed to be producing adequate amounts of groundwater. But these wells were household 

wells, not mining with the intent of providing a business such as the Houston and Texas Central 

Railroad. The common household wells around the area were about five feet in diameter and 

reached below the surface about thirty-three feet. Houston and Texas’s well boasted a twenty 

foot diameter and sank sixty-six feet. Not only was this well over four times as wide and twice as 

deep, it also used a steam powered pump to produce about 25,000 gallons of groundwater per 

day.11 

Numerous wells in the neighborhood began to go dry, including the well owned by W.A. 

East. East pushed his neighbors to take action against the Houston and Texas Central Railroad by 

filing suit for damages of $1,100. The District Court of Grayson County found in favor of the 

Railroad Company concluding, “…no cause of action is shown in behalf of plaintiffs in any sum 

whatsoever, because I do not believe that any correlative rights exist between the parties as to 

underground, percolating waters, which do not run in any defined channel.” East then filed an 

appeal, and the Court of Civil Appeals overruled the District Court and ruled in favor of East, 

awarding him $206.25. The Houston and Texas Central Railroad then appealed to the Texas 

Supreme Court. The final decision went in favor of Houston and Texas Central Railroad, 

ensuring a right of absolute ownership to landowners through the “rule of capture,” the most 

influential ruling regarding groundwater in Texas history. 12  

                                                           
11 Ibid, 63-64. 
12 Ibid.  
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The lack of basic knowledge of groundwater was illustrated in the ruling of Houston and 

Texas Central Railway Co. v. East, when the Texas Supreme Court described groundwater in 

this way: 

 Because the existence, origin, movement and course of such waters, and the causes 
which govern and direct their movements, are so secret, occult and concealed that an 
attempt to administer any set of legal rules in respect to them would be involved in 
hopeless uncertainty, and would therefore be practically impossible.  
 

The confusion surrounding groundwater formations and movements, or “hopeless uncertainty” 

created the foundation for the most powerful precedent of Texas case law regarding 

groundwater.13      

The Supreme Court concluded in its ruling, “An owner of soil may divert percolating 

water, consume or cut it off, with impunity.  It is the same as land, and cannot be distinguished in 

law from land.  So the owner of the land is the absolute owner of the soil and of percolating 

water, which is a part of, and not different from, the soil.”  Thus the Court established the “rule 

of capture,” or “the law of the biggest pump.”  From this decision, those who have a well could 

drill as much water as they saw fit, regardless of whether or not it dropped the water table of 

adjacent landowners. 14   

The rule of capture found its origins in humid England’s common law in Acton v. 

Blundell.  The case used the doctrine of ad coelum, which states that for whoever owns the soil, 

it is theirs up to the sky and down to the depths, making the water part of the soil, and property 

of the landowner. This rule began its American legal life in the Eastern states, where water was 

and still is rather plentiful – a far different picture than the Texas High Plains that had very little 

                                                           
13 Houston and Texas Central Railway Co. v East, Tex, 146, 81 S.W. (1904). 
14 Ibid. 
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surface water resources and a virtually non-renewable aquifer on which to base its agricultural 

economy. 15  

The rule of capture remains the most powerful legal precedent controlling groundwater, a 

surprising fact perhaps in that it was based on a lack of information and understanding at the turn 

of the last century. However, the absolute ownership of groundwater established in this case is 

something rural landowners remain committed to at the turn of the twenty-first century. 

In essence, the rule of capture was a doctrine of non-liability.  Under this rule, a 

landowner whose well was depleted of groundwater by his neighbor’s over-pumping had no 

judicial remedy.  Instead, a landowner owned all the water produced by a well on his land, even 

though the well may have drained water from beneath other properties. If two adjacent neighbors 

owned groundwater, they had the same right to pump that water from the same aquifer, and 

neither could sue the other if their well went dry, because in theory they each had the right to 

protect their groundwater by having an equal right to produce it. The only remedy a landowner 

had to avoid being taken advantage of by the rule of capture was the simple fact that he had an 

equal right to produce from the same groundwater source as his neighbor, which promoted 

overuse of groundwater resources.16   

Groundwater may have been established as a private property right, but surface water 

remained a resource owned and regulated by the state. Surface water regulation would set the 

precedent for later attempts at groundwater regulation, as well as the first regulatory agencies to 

approach groundwater as a resource of the commons. In 1913, the regulation of surface waters 

                                                           
15 Marvin W. Jones and Andrew Little, “The Ownership of Groundwater in Texas: A Contrived Battle for State 
Control of Groundwater,” Baylor Law Review, 60 (Spring, 2009), 594. 
16 Jones, “The Ownership of Groundwater in Texas,” 594; The rule of capture has been upheld in numerous court 
cases involving groundwater disputes, such as: Texas Co. v. Burkett (1927), Pecos County Water Control and 
Improvement District No. 1 v. Williams (1954), Denis v. Kickapoo Land Co. (1989) and Sipriano v. Great Spring 
Water of America (1999). 
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found its way into the Texas Legislature with the Irrigation Act of 1913 when the state Board of 

Water Engineers was created to regulate the use of surface-stream water and artesian wells. The 

33rd Legislature of Texas passed the first major re-codification of irrigation laws with the 

creation of this board, essentially the state’s first water agency to regulate appropriations of 

water of any kind. The Board of Water Engineers then began to conduct groundwater surveys in 

Texas with the U.S. Geological Survey. The Texas Board of Water Engineers would become the 

most influential state agency regarding the collection of scientific information and regulatory 

appropriations from this point on. 17  

Water conservation also showed signs of advancement at the national level as 

Washington began to recognize the importance of water west of the Mississippi. Franklin D. 

Roosevelt formed the Great Plains committee in response to the Dust Bowl and concluded that, 

excluding New Mexico, states either had inadequate or no statutes relating to groundwater 

utilization control.  By 1948, only eight states in the country had laws to conserve or manage 

groundwater, although almost every western state had some type of state legislation to regulate 

surface streamflow. 18       

Surface Water flowing in rivers and streams was and remains considered a public 

resource in Texas.  Under the Texas Water Code, it is the property of the state. Rights to use 

surface water are granted via permits issued by the Texas Water Commission. This system of 

                                                           
17 Later, the Board of Water Engineers was reorganized under the name Texas Water Commission under the 57th 
Texas Legislature as part of the Texas natural resource Conservation Commission.  It was charged by Governor 
Price Daniel to prepare “A Plan for Meeting the 1980 Water Requirements of Texas”.  The terms Board of Water 
Engineers and Texas Water Commission are used interchangeably to refer to the same legislative entity, but note 
that the change from Texas State Board of Water Engineers to Texas Water Commission occurred in 1961 as seen in 
House Bill 12, 57th Legislature, 3rd Called Session; Texas Water Development Board, Water for Texas  (Austin: 
Texas Water Development Board, 1968), 2; John T. Thompson,  “Governmental Responses to the Challenges of 
Water Resources in Texas,” Southwestern Historical Quarterly, 70 (July 1966), 54.   
18 Green, Land of the Underground Rain, 170. 
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surface-water rights operates on the two basic principles of “beneficial use” and “prior 

appropriation.” 19  

Texas was greatly affected by droughts in 1910 and 1917, to the extent that Texas voters 

approved a Conservation Amendment to the Constitution in 1917, declaring a new state policy. 

This Amendment acknowledged that conservation of the state’s natural resources were public 

rights and duties, committing the state to a broad program of conservation, especially water. This 

amendment, however, seemed to be a reactive course of action to help the state in periods of 

acute resource depletion, due to flooding and drought, not a  preemptive attempt at providing 

regulatory efforts of natural resources. That responsibility would remain a matter of case law for 

the rest of the century. However, this amendment helped open the door to regulatory approaches 

in the future.20 

By the 1930s the Texas Board of Water Engineers along with the U.S. Geological Survey 

began to urge Texas legislators to enact groundwater conservation legislation in response to well 

data that showed declining groundwater tables. The Texas Water Development Board called for 

a law in 1934 that would place groundwater under the same control as surface water by first 

declaring the underground water of the state the property of the state; second, by guaranteeing 

vested rights to those who already made beneficial use of underground water; and third, by 

exercising proper control over future groundwater development.  This bill did not pass, and bills 

                                                           
19 Beneficial Use establishes a hierarchy of uses for which surface water may be appropriated.  Under Texas Water 
Code, household and municipal uses have the highest priority, followed in order by industrial uses, irrigation, 
mining, and mineral production, hydroelectric power, navigation, recreation, and “other beneficial uses” (Tex. Water 
Code sec. 11.024); Prior appropriation establishes a hierarchy among surface –water users, giving precedence to 
those whose rights have greater seniority.  “The first in time is the first in right.” (Tex. Water Code sec. 11.027); 
Kelly, “Using it and Losing It: Water Management in Texas,” 5-6. 
20 Texas Water Development Board, Report 361, Conference Proceedings, 100 Years of Rule of Capture: From East 
to Groundwater Management, 2; Thompson, “Governmental Responses to the Challenges of Water Resources,” 49.  
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introduced to the Texas legislature in 1937, 1941, and 1947 would follow the guidelines of this 

law, and all of these bills were defeated as well.21    

The repeated attempts to subject groundwater to state control polarized parts of Texas 

into pro-regulation or anti-regulation supporters. Urban centers in the Texas plains, such as 

Lubbock, and conservation associations, such as the Texas Water Conservation Association 

supported such legislation. Meanwhile, irrigation interests opposed and organized against these 

bills.  This is not surprising as the area has been developed almost exclusively with groundwater.  

In fact, most of the groundwater used in Texas is for agriculture, and though the percentages vary 

slightly from year to year, about 80 percent of all groundwater used in the state is for irrigating 

crops. Most opposition argued that a legislative measure governing groundwater would interfere 

with their rights to use that were established in Houston and Central Texas Railroad v. East. 

They believed, as had the Supreme Court of Texas, that the water under the land they owned was 

theirs to use as they wished. 22 

Unfortunately, groundwater does not stay confined to property lines, making the 

argument that percolating water should be viewed as part of the land a difficult theory to uphold 

for those in support of the rule of capture. While the water may percolate through the ground 

owned by a person, it does so seeking the lowest possible level it can reach due to gravity. The 

“lowest possible levels” or confining beds vary with the geologic structures of the aquifers, 

creating a continual movement of groundwater within aquifers with varying water levels. 

Furthermore, as water is pumped, cones of depression form. A cone of depression occurs when 

                                                           
21 Texas Board of Water Engineers, Eleventh Report of the Texas Board of Water Engineers (Austin: 1934) 36-37; 
Green, Land of the Underground Rain, 170-173.  
22 Texas Commission on Environmental Quality, and Texas Water Development Board, “Priority Groundwater 
Management Areas and Groundwater Conservation Districts: Report to the 80th Legislature,” (Austin: 2007), 13-25; 
Texas Water Development Board, Report 361, Conference Proceedings, 100 Years of Rule of Capture: From East to 
Groundwater Management, 40-43.   
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ground water is pumped from a well and an actual depression of the water level occurs. This 

causes the water level of the aquifer to be lowered, creating a gradient between the water in the 

aquifer and the water in the well. The water then flows from high to low water levels, producing 

a flow from the aquifer and into the well. This, along with the natural (un-pumped) hydrologic 

cycle creates a complex system of water movement beneath the surface of land, thus increasing 

the argument for groundwater in the theory of a common resource among citizens, rather than a 

property right. 

While the bills introduced into the Texas legislature that supported centralized regulation 

of groundwater were considered and defeated, the Texas High Plains experienced unprecedented 

increases in irrigation drilling. One study by the Texas Board of Water Engineers called the 

growth of new well drilling between 1943 and 1950 “phenomenal.” That seven-year period 

boasted the addition of 11,550 new irrigation wells, making the total number of wells in the 

region around 14,500, which was about 85 percent of wells for the entire state. This rapid 

increase in pumping combined with a series of years with less precipitation proved to be 

detrimental to the water levels of the Texas Plains during the 1940s.23 

As the water tables lowered in the Texas High Plains, many still refused regulation, 

especially central control by the state. Arlee Gowen, editor of Southwestern Crop and Stock, a 

farm magazine of the Texas High Plains, was quite vocal in his opposition to groundwater 

legislative control.  He said that Texas irrigators were “Carthaginians defending their city against 

the Roman onslaught…West Texas does not need water proration—it needs protection against 

proration!”  The High Plains Water Conservation and Users Association (HPWCUA) was 

created to oppose any type of legislation that planned to control groundwater, unless absolutely 

                                                           
23 Leggat, F.R. Bulletin 5104, “Development of Wells for Irrigation and Fluctuation of Water Levels in the High 
Plains of Texas to January 1951” (Austin: Texas Board of Water Engineers, 1951), 1. 
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necessary. The HPWCUA was comprised almost entirely of landowners and irrigation 

agriculturalists. While reports on the water levels of the region showed a general decline of water 

tables, specific well reports from the Texas Board of Water Engineers found that some water 

levels in the region actually increased during the previous few years, giving many HPWCUA 

supporters some legitimate reasoning to fight groundwater legislation. 24  

The HPWCUA gained momentum against a 1948 bill by the Texas Water Conservation 

Association which would have removed groundwater rights from absolute private ownership and 

placed them under the doctrine of correlative rights. This bill would also have prioritized 

municipal rights to groundwater above those of irrigation interests. Knowing that municipal and 

conservation groups were preparing a bill to try, one more time, to have groundwater placed 

under regulation by the state, the irrigation interests of the area began to prepare a bill to present 

to the Texas Legislature as well. This counter bill advocated a system of locally controlled 

groundwater districts, very similar to Texas’s soil-conservation districts. Since defeating the 

1947 bill that sought centralized authority of groundwater, the HPWCUA grew into a 3,200 

member-strong organization. Realizing the increased power of the HPWCUA and the failures of 

their three previous attempts, the Texas Water Conservation Association worked out a 

compromise bill based on locally controlled districts. This gave the irrigators the local control 

they wanted, and the conservation/municipal interests a step towards conserving and regulating 

groundwater.  Governor Beauford Jester signed the district groundwater bill into law in June 

1949, creating the only organized approach to groundwater regulation  in the state. Conservation 

interests saw it as a success. Likewise, irrigation interests saw it as a success.25  

                                                           
24 Green, Land of the Underground Rain, 176. 
25 Green, Land of the Underground Rain, 174-177 
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Creation of groundwater conservation districts would be voluntary (unless declared an 

emergency by the state), would be controlled by locally elected officers, and would be able to 

establish their own rules based on scientific evidence. Arlee Gowen shared his opinion on the 

victory of the irrigators of the Texas High Plains when he remarked, “Until such a time as they 

deem it necessary to call in state assistance to protect the water supply, West Texans can 

consider the water their own, to use or to waste as they please.” 26  

The groundwater conservation districts “provided for the conservation, preservation, 

protection, recharging, and prevention of waste of the underground water of underground water 

reservoirs.” To do this, districts made rules to prevent waste, issued drilling permits, required 

specified well spacing, established research projects and other enforcement of rules for 

conservation. It should be clearly stated, however, that the creation of groundwater conservation 

districts did not reverse the rule of capture for Texas. Those who established wells on their land 

within a water conservation district had to comply with district requirements for permits and well 

spacing requirements. But due to the Texas interpretation of private ownership of groundwater, 

no landowner could be denied the opportunity to use water from under his property. The districts 

were created to preempt state control of groundwater, a compromise to pacify conservation 

efforts and landowner rights. Few areas chose to join districts willingly.27  

These districts were to be established upon the presentation of petitions by local citizens, 

the Board of Water Engineers would then define the boundaries of the district according to 

geological information.  Then, property owners within each precinct of the district could vote to 

include the precinct in the district itself.  As Arthur P. Dugan, attorney for the High Plains Water 

Conservation and Users Association explained, “Restrictions upon withdrawals should be 

                                                           
26 Ibid.  
27 Kelly, “Using it and Losing It: Water Management in Texas”, 2; Bittinger, You Never Miss the Water, Til…, 78.  
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established only if water users within a district voted to impose such regulations upon 

themselves.”28   

Generally, the opinions of landowners in the High Plains opposed state control of rights 

to water, but agreed that if restrictions should be placed on the use of it, that should occur at the 

local level. While the legislature created the ability for Texas citizens to form groundwater 

districts in 1949, the first was not formed until 1951. For the next thirty years no more than ten 

groundwater conservation districts were created. Most of these districts were created during the 

1950s drought in the northwest and western portions of the State of Texas.29   

 

                                                           
28 Green, Land of the Underground Rain, 177. 
29 Ibid, 182.  



26 

CHAPTER 3 
 

GROUNDWATER CONSERVATION DISTRICTS IN THE SECOND HALF  
OF THE TWENTIETH CENTURY 

 
Although the legislature created the opportunity for Texas citizens to form groundwater 

districts by passing the Texas Groundwater District Act of 1949, the first was not formed until 

1951. Then, during the next thirty years, fewer than ten groundwater conservation districts were 

created. Five were created during the 1950s, all west of the hundredth meridian. And the first 

three of these were in the Texas High Plains. Only one district was created in the 1960s and two 

in the 1970s. Eighteen districts were established during the 1980s, and twenty during the 1990s. 

A trend among groundwater district formation appeared as the first districts created earlier in the 

century tended to be west of the hundredth meridian, and later districts tended to spread 

increasingly more into central and eastern portions of the state. 1 

The first district created was the Texas High Plains Underground Water Conservation 

District No. 1, which began operation in April 1952. By February 1, 1953 the district set forth its 

first regulations by setting permit requirements of all full-scale irrigation wells. This first district 

contained the entire counties of Lubbock and Parmer counties, as well as sections of eleven other 

counties, covering an area of more than 5 million acres. The Texas High Plains District began 

regulating irrigation wells that pumped more than 100,000 gallons per day, which was important 

because by 1954, 2,700,00 acres were under irrigation, a large increase from 650,000 acres in 

1946. 2 

The High Plains Underground Water Conservation District formed through a compromise 

between farmers and conservation interests. The goal of the districts was to keep groundwater 

                                                           
1The North Plains Groundwater Conservation District and the Panhandle Groundwater Conservation District were 
both created in January of 1956. Hudspeth County Underground Water Conservation District was created in October 
1957, and was followed by the Real-Edwards Conservation and Reclamation District in May of 1959.  
2Opie, Ogallala: Water for a Dry Land, 169. 
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regulation in the hands of local irrigators in order to maintain individual landowner rights to 

groundwater (established in Houston and Central Texas Railroad v East) but this groundwater 

would now be managed water. The district’s limited power in regulation was created with the 

intent of leaving all landowner “ownership” of groundwater intact, treating the resource more as 

a property right such as oil or gas, than a resource of the commons. The purpose was to show 

that groundwater conservation districts were not created to negate the rule of capture, but to work 

within it in the spirit of sustainable development. 

The Texas Legislature outlined the ways groundwater conservation districts conduct the 

development and implementation of conservation, education, research, and enforcement of 

regulatory powers granted by the state. The most popular way districts formed was through 

initial establishment by the Texas Legislature. These districts were then voted on by constituents 

within the areas included, as was done with the High Plains Underground Conservation District. 

The state legislature specified the powers and duties of the district being created, appointed 

temporary directors, and established procedures for director elections following passage of the 

district. Also, the Legislature could enable the district with additional authorities such as water 

improvement, or limit the powers of the district such as denying a district the right to eminent 

domain.  

The second way districts were created was through landowner petitions requesting the 

creation of a groundwater conservation district. This petition would then be filed with the 

executive director of the Texas Natural Resource Conservation Commission (TNRCC) for 

review. These petitions had to be signed by the majority of landowners within the proposed 

district in order to be considered for creation. Either way, joining a district was and remains a 

voluntary process, and one governed by a locally elected Board of Directors.  
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The Texas Water Code explains that groundwater conservation districts were created to 

provide for the conservation, preservation, protection, recharging, and prevention of waste of the 

underground water of underground water reservoirs. Many authorized powers were granted to 

the groundwater conservation districts in order to complete their goals. These powers included 

but were not limited to provisions for spacing of wells and their production; enforcement of rules 

by injunction or other remedy in a court; creation of surveys of groundwater facilities; the 

purchase, sale, transportation, and distribution of surface or groundwater for any purpose; the 

implementation of eminent domain; completion of research projects and the collection of data 

regarding the purposes of the district; the creation of rules and the requirement of permits for the 

transfer of groundwater out of the district; requirement of landowners to keep wells permanently 

closed or capped; levying annual taxes to pay district expenses; setting fees for administrative 

services both in and outside the district; and the issuance and sale of bonds and notes in the 

district name. 3 

Groundwater conservation district boards of directors were elected by the voters in the 

county or counties within the district boundaries. Generally five to eleven directors served four-

year terms. The most influential role was a district’s responsibility for adoption and enforcement 

of rules and orders. Not only were the districts created locally, managed by locally elected 

officials, and governed with rules that were created by the district, but the district was also 

funded with local revenue. There were two options for funding the districts locally, increase local 

property taxes to finance the operations and staff of the district, and/or require fees for each 

permit being obtained by local landowners. The High Plains Underground Water Conservation 

District’s financial operation depended on tax revenue garnered from a levy of five cents per 

hundred dollars per acre, which raised a total of about $42,000.00 for 1952. This guideline of 
                                                           
3Kelly, Using it and Losing It: Water Management in Texas, 2. 
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five cents per hundred dollars became the maximum taxable rate for all groundwater 

conservation districts.4 

Groundwater conservation districts were empowered to require permits for wells that 

produce more than a specified amount, as determined by forecasted groundwater needs. Districts 

set different “gallon-per-day” amounts that required a permit. Districts were not to deny permits 

for wells that would pump smaller amounts than the designated amount to require a permit, or 

restrict their pumping.  In essence, the districts were created not to regulate individual 

groundwater pumping, but to deal with large quantity pumping, such as that by large farms or 

commercial operations.  

Another important responsibility of groundwater districts was education. Groundwater 

districts were charged with informing their citizens of the latest scientific data and new 

technologies to encourage water efficiency by those who used the groundwater within the 

district. These districts were created to extend the production capabilities of groundwater 

resources, and one of the most important ways to accomplish this was through having a 

constituency of water affluent citizens who would reasonably use their groundwater supplies. 

Only by keeping the public informed and part of the local management of natural resources 

could this experiment in local autonomy work. Regulation of a commons resource through 

bottom-up environmental public-service structure allowed districts the potential for flexible and 

entrepreneurial change.5 

                                                           
4This rate was maintained until 1984 when it was raised to seven and a half cents per hundred dollars. Opie, Land of 
the Underground Rain, 172; Brazos Valley Groundwater Conservation District, District Rules, 8; The Legislature 
shall authorize the levy and collection within such districts of all such taxes, equitably distributed, as may be 
necessary for the payment of the interest and the creation of a sinking fund for the payment of such bonds and for 
the maintenance of such districts and improvements. Such indebtedness shall be a lien upon the property assessed 
for the payment thereof. Section 59, Article XVI, Texas Constitution, Added by Acts 1995, 74th Leg., ch. 933, § 2, 
eff. Sept. 1, 1995; This rate was maintained until 1984 when it was raised to seven and a half cents per hundred 
dollars. Opie,  Land of the Underground Rain, 172. 
5 Somma, "Institutions, Ideology, and the Tragedy of the Commons: West Texas Groundwater Policy," 55. 
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During the 1950s, Texas created only five districts. After the Texas High Plains 

Underground Water Conservation District’s creation in 1951, four years passed before the next 

conservation district formed as the North Plains Groundwater Conservation District along the 

northernmost border of the Texas Panhandle. The North Plains District held a confirmation 

election in 1955 that consisted of Sherman County, Hansford County, Ochiltree County, and 

portions of Hartley, Moore, and Hutchinson Counties north of the Canadian River. (In 1973 

Lipscomb County was voted into the district. In 1993 and 2004 additional portions of Dallam 

County were also annexed in to the district. This county was the northernmost district in the state 

and the Texas High Plains.  During 1955, the Panhandle Groundwater Conservation District was 

also created by the legislature. This district was situated south of the North Plains Groundwater 

Conservation District, north of the Texas High Plains Groundwater Conservation District and 

against the eastern border of the Texas Panhandle. This district consisted of Gray, Carson, Potter, 

and Armstrong counties; additional counties and portions of counties were voted into the 

Panhandle Groundwater Conservation District in 1988, 1991, 1994, 1997, and 2000. 6 

 Hudspeth County Underground Water Conservation District became a permanent district 

in October of 1957. This small district consisted of only the northeastern portion of Hudspeth 

County in West Texas, in the Trans-Pecos region. The last conservation district of the decade 

was created in May of 1959 under House Bill 447 by the 56th Legislature in the Real-Edwards 

Conservation and Reclamation District to manage the groundwater of the two counties.7  

                                                           
6 North Plains Groundwater Conservation District, “North Plains Groundwater Conservation District History,” 
www.npwd.org/new_page_4.htm (accessed March 15, 2011).  
7 The Hudspeth Country Groundwater Conservation district would later become inactive throughout the twentieth 
century until it was reorganized and received active status again in 2002. Hudspeth County Groundwater 
Conservation District, “Hudspeth County Groundwater Conservation District History,”  
http://www.recrd.org/Files/gerneral.html (accessed March 15 2011). 

http://www.npwd.org/new_page_4.htm
http://www.recrd.org/Files/gerneral.html
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During the 1950s Texas experienced a drought which hit the northwest and western 

regions particularly hard.  When droughts occur, groundwater use often increases to make up for 

the lack of precipitation, particularly for the industry that uses about 80 percent of 

groundwater—irrigation. As counties were reluctant to join groundwater conservation districts, 

the state continued its efforts to promote groundwater conservation. In 1952, Texas Governor 

Allen Shivers created the Governor’s Committee on Water Conservation, a ninety member board 

created to examine Texas water problems.  In response to the drought, J.B. Thomas, Chairman of 

the Governor’s committee on Water Conservation stated in 1953: 

Inasmuch as most areas of the State have had less than normal rainfall within recent 
years, our water laws, which seem to have been originally adopted on the theory of 
plenty, do not in certain respects meet the existing situation.  These laws are in part 
conflicting and overlapping; therefore, an extensive and careful review of them, of the 
State’s basic water policy, and of the administrative agency dealing with surface waters is 
obviously required.8 

 
 Individual groundwater conservation districts also began responding through the drought. 

The Texas High Plains Underground Water Conservation District changed its regulations in 

1954. New regulations that set larger minimum distances between wells were established. Old 

wells could no longer be replaced with larger ones without a permit from the district. Still the 

average water level in the High Plains Underground District fell twenty-eight feet or more 

between 1951 and 1958.9 

The Texas Water Development Board described this drought as the most severe in the 

state’s history. It was actually a series of three small droughts including the worst, preceded by 

the fifth and seventh-ranked droughts, a continuous series of rainfall deficiencies which created 

the most intense seven-year drought period that the state experienced within the seventy-year 

                                                           
8Green, Land of the Underground Rain, 182-1984. 
9Four-inch pumps were 200 yards, five-inch wells were 250 yards, six-inch wells were 300 yards, and eight-inch 
wells were 400 yards; Opie, Ogallala: Water for a Dry Land, 169. 
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period of rainfall records.  Later, dendrochronological studies suggested that the 1950-1956 

drought period ranked “among the most severe droughts of the past 400 years.”10 

Agricultural losses from the 1950s drought were estimated to have exceeded 3 billion 

dollars statewide. Economic studies of groundwater irrigation in the High Plains made by the 

Texas Agricultural Experiment Station discussed the effects of the drought: 

Irrigation expansion and increased water use during the drought and near-drought period 
of 1950-1954 have caused some significant changes in High Plains water supplies and 
irrigated farm production requirements. Farmers have lowered Pumps, dug additional 
wells, installed underground concrete tile distribution systems, and more than doubled the 
hours of pump operating time in an attempt to maintain farm water supplies. On irrigated 
farms developed before 1950, 85 percent have increased their capital investment by 6,642 
dollars, while the irrigated acreage was increased by only 28.9 acres per farm. For the 
areas as a whole, water use per-acre increased 7 percent, pump operating time increased 
35 percent and the acreage irrigated per well declined 26 percent during the five year 
period. Increased investment and a lengthened pumping season have raised the per-acre 
water cost from 7.06 dollars in 1949 to 15.05 dollars in 1954.11 
 
Droughts were costly for agriculture and terribly burdensome on groundwater levels. 

Increased groundwater pumping combined with a lack of recharge because of the lack of 

precipitation can cause water tables to decline at alarming rates. The horrific droughts of the 

1950s hit the west Texas area of Fort Stockton particularly hard and offer an example of what 

was possible when recharge rates decline and pumping continues. The Comanche Springs that 

fed Comanche Creek felt the brunt of this combination in Fort Stockton. Farmers and ranchers 

continued to drill water wells into the Trinity Sands that discharged into the springs. As they 

pumped water for their fields, they caused the water table to decrease to the point that discharge 

into the springs ceased altogether. This eliminated the entire surface water flow in Comanche 

Creek. Comanche Springs was not the only example of water tables dropping significantly in 

                                                           
10Dendrochronological studies are analyses of annual tree growth rings to determine dates and order of past events. 
“The Texas Water Plan”, Texas Water Development Board, II-2, II-3; Tree -ring studies in the Southwest have now 
extended knowledge on dendroclimatology back about 4000 years; Robert L. Lowry Jr., A Study of Droughts in 
Texas, Bulletin 5914, (Austin: Texas Board of Water Engineers, 1959), 3.   
11 Lowry, A Study of Droughts in Texas, Bulletin 5914, 18-20.   
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Texas, but it was a perceptible and shocking example of what could occur when pumping rates 

exceed recharge. 12  

Dramatic and visible results of the drought were not the only events garnering attention 

from Texans and state agencies. Larger, more gradual effects from the drought were recognized. 

The Texas Board of Water Engineers made this comment about the effects of droughts in 

December of 1959, “Droughts materialize so slowly and the effects are so long delayed that the 

damage is usually done by the time it is realized that a drought is being experienced. Of further 

importance is the fact that the effects of drought are usually wide-spread.” This was particularly 

true of groundwater resources across the state.13 

In reaction to the 1950s drought, the Texas legislature made a series of attempts to 

prevent its citizens from experiencing further depletion of water resources. When a catastrophic 

natural event hits, government entities often take action in search of ways to protect themselves 

from natural disasters. In 1957, the Texas Legislature created the Texas Water Development 

Board with a constitutional amendment that authorized the Board to administer a Water 

Development Fund totaling $200 million to assist communities at the local level in order to 

develop and maintain water supplies. That same year also saw the passage of the Texas Water 

Planning Act, which created a Texas Resources Planning Division within the Board of Water 

Engineers. 14     

Following the drought of the 1950s, the High Plains Underground Water Conservation 

District’s acreage under irrigation decreased from 3.33 million to 3.135 million between 1958 

                                                           
12Pecos County WCID No. 1 v. Clayton Williams, 271 S.W. 2nd 503.(Tex. Civ. App., El Paso 1954); Porter, Spanish 
Water, Anglo Water, 133.   
13Lowry, A Study of Droughts in Texas, Bulletin 5941, 3. 
14 Texas Water Code, Article 3, sec. 40-c. It is argued that Texas conservation efforts and legislative actions occur in 
response to natural disasters, just as the “drought of record” that occurred from 1950-1956; Jim Norwine, John R. 
Giardine, and Sushma Krishnamurthy, Water for Texas (College Station: Texas A&M University Press, 2009), 5; 
Texas Water Code, Article 3, sec. 40-c. 
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and 1969. During this same period, the number of irrigation wells increased from 35,833 to 

45,365, indicating that more wells were needed to supply fewer acres with adequate irrigation for 

production. The District also showed that more than 73 percent of the acreage within the district 

showed declining water tables, with depletion variations from less than a foot, to eight feet per 

observation well. 15 

 Interestingly, only one district achieved permanent status during the 1960s, even after the 

drought of record in the 1950s forced an increased use of groundwater. There is no general 

understanding of any reason for this as no historical studies attempt to answer why only one 

district formed during the 1960s. This lack of groundwater regulation during the 1960s is 

particularly intriguing as the state examined some extraordinary approaches to secure additional 

water resources to supplement the dwindling water reserves of Texas.  

The Public Works Appropriation Act of 1967 authorized the Bureau of Reclamation, 

Corps of Engineers, and Mississippi River Commission to analyze a project to divert Mississippi 

River water to west Texas and eastern New Mexico.  The cost of $16.6 billion was not practical, 

although west Texas continued to examine the prospect. With advancing technologies and 

dwindling water resources, movement of water continued to be a topic of conversation for the 

Texas Water Development Board. In 1968, the Texas Water Plan also advocated the diversion of 

over 5 million acre-feet of water a year from the Mississippi River to the High Plains; again, 

however, production costs were simply not economical for such a large movement of water. 

While these plans may seem wildly ambitious, they were followed by several other plans to 

divert large amounts of water to the Plains. The North American Water and Power Alliance 

                                                           
15Green, Land of the Underground Rain, 191. 



35 

sought to import water from western Canada to arid regions of the United States at 158 million 

acre-feet annually with an estimated cost of $100 billion. 16 

These large-scale water movement plans were too costly to be realistic options, but each 

led to detailed hydrologic plans with the intent of solving the issue of supplying arid regions of 

the United States with enough water to continue viable agricultural production. While they were 

financially impractical, the plans did two things for groundwater in Texas. First, they brought 

greater attention to the conservation of existing groundwater, and second, they began a dialogue 

of smaller scale water supply movement from east to west Texas. Most large-scale water transfer 

plans would cost several thousand dollars per acre-foot, per year, while pumping groundwater 

with natural gas cost only fifteen dollars an acre-foot and thirty dollars per acre-foot using 

electricity. Due to the fact that large scale irrigated crop production was profitable because of the 

low cost of groundwater irrigation, agricultural users of groundwater could be further enticed to 

“self-regulate” their use of groundwater. 17  

During the 1960s, Governor John Connally was concerned that federal agencies might 

preempt state preferences and called for the first Texas Water Plan in 1968.  The 1968 Texas 

Water Plan was created “as a flexible guide to the coordinated, long-range management, 

development, and redistribution of Texas’ water resources, and for the importation of water from 

out-of-State for the benefit of Texans throughout the State.”  The 1968 Texas Water Plan was the 

first of many plans created to develop plans throughout the twentieth century and into the 

twenty-first century. The Texas Water Plans after 1968 served as an important indicator for the 

state’s interpretation of both water supply at the time and how Texas viewed future needs as the 

                                                           
16Texas Water Development Board, An Assessment of Surface Water Supplies of Arkansas with Computations of 
Surplus Supplies and a Conceptual Plan for Import to Texas, a Report to Texas Water Development Board (Austin: 
1976); Texas Water Development Board, Water for Texas, Today and Tomorrow, Texas Water Development Board, 
Document no GP-5-1 (Austin: 1968), 4-11;  Opie, Ogallala: Water for a Dry Land, 246.  
17Opie, Ogallala: Water for a Dry Land, 170. 
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state attempted to address groundwater issues within the context of the larger state-wide plan. 

The Texas Water Plans served as a way for the state to work together to ensure their future 

projected water needs could be met, with groundwater conservation districts at the forefront of 

groundwater management. 18 

When addressing the Texas Water Commission, with whom he was entrusting the first 

Texas Water Plan, John Connally explained: 

In the public interest and to aid the economic growth and general welfare of the State, I 
urge that you explore all reasonable alternatives for development and distribution of all 
our water resources to benefit the entire state, including proposals contained in 
preliminary reports to the federal agencies. 
 

Perhaps the Governor was spurred on by the opinion of the Texas Research League that 

concluded, “Only the State has broad enough jurisdiction to plan the most effective coordination 

of water project development, and up until now the State has dispatched its responsibility for 

such coordination very poorly.” 19  

Only two groundwater conservation districts were created in the 1970s. At the same time, 

Texas doubled in irrigated acreage between 1950 and 1980.  Irrigators were irrigating more 

acres, but a trend towards more conservative irrigation practices became evident. Less-wasteful 

sprinkler and micro-irrigation systems increased in popularity that reduced the amount of water 

evaporation from irrigation. But even as these less-wasteful practices developed, some High 

Plains farmers continued to resist groundwater regulation. In You Never Miss the Water Til…The 

Ogallala Story, Morton Bittinger described the High Plains farmer as “resourceful, independent, 

and basically optimistic. He is not the type that wants a bureaucrat in his state capital or in 

Washington, D.C. telling him what he may or may not do.” Bittinger goes on to include some 

comments of Texas farmers, one said, “There is no S.O.B. smart enough to tell me how to run 
                                                           
18 Texas Water Development Board, 1968 Texas Water Plan, 9.  
19Ibid, 12-14. 
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my farm. Let each person do things his own way. This is freedom.” Another was quoted as 

saying, “All I want is to be left alone. If I can’t make it on my own I’ll go out of the farming 

business. This is the way it ought to be with everything. Survival of the fittest.” Perhaps it was 

this type of ideological thinking that only allowed two new groundwater conservation districts to 

be created in the 1970s, or perhaps it was the increased use of more efficient irrigation systems, 

or perhaps another drought was needed in order to cause an increase in district development. 20 

As Texas entered the 1980s another drought occurred that spurred an increase in 

groundwater usage and regulation activity.  In 1983, the Texas Department of Water Resources 

made this statement in its annual Status Report: 

The total dependable water supply in Texas is about 16 million acre-feet, 11 million acre-
feet from surface water and about five million acre-feet from groundwater sources.  But 
water use in Texas during 1980 totaled approximately 17.9 million acre-feet, with 10.9 
million acre-feet from groundwater sources.  The burden of closing the gap between safe 
yields on the supply side and increasing needs on the demand side does not fall 
exclusively to conservation.  Additional supplies need to be identified and developed.  
 

Thus, the 1980s experienced a rapid proliferation of groundwater conservation districts 

authorized for creation. During the decade, nineteen districts formed, the majority of these 

districts had borders that coincided with county political perimeters rather than geological 

boundaries like the first districts. A trend away from aquifer defined boundaries and toward 

districts formed along county lines began in the 1980s and continued into the twenty-first 

century. This trend conflicted with the original goal of district formation along scientifically 

defined perimeters and increased the importance of the Texas Water Plans by forcing districts 

who shared aquifers to work together to meet future needs. 21  

                                                           
20 Bittinger, You Never Miss the Water, Till…, 72. 
21 Texas Department of Water Resources, Water Conservation and Water Reuse in Texas, A Status Report (Austin: 
1984), 6; Bruce Wasinger, Groundwater Districts – A New Day in Texas, From “The Changing Face of Water 
Rights in Texas Meeting, February 1-2, 2001 (San Antonio: 2001), 1. 
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The 1990s saw an increase in activity regarding groundwater in Texas, both in terms of 

legislative activity and an increase in groundwater district creation. Districts continued to be 

formed along county boundaries. The legislature of Texas also continued to increase support for 

groundwater conservation districts. In 1997, during the 75th Texas Legislature, Senate Bill 1 

(SB1) recognized the importance of groundwater specifically, not only to agriculture, but for 

individuals, cities, counties, and industries. SB1 proposed more aggressive management of 

groundwater at district levels by granting more regulatory power to establish requirements for 

groundwater withdrawal permits and clearly defining these districts as the state’s preferred 

method of groundwater management. Another important aspect of SB1 was the Legislature’s 

comprehensive water-management plan, which included a more streamlined process for creating 

groundwater conservation districts.22 

Senator J.E. “Buster” Brown who served as a Republican member of the Texas 

legislature for more than twenty years and as Chairman of the Senate Natural Resources 

Committee from 1995 to 2002, authored of the proposed SB1.  It contained five statutory 

requirements: support the Texas Water Development Board’s groundwater availability modeling; 

continue and expand the Board’s grants for groundwater conservation equipment purchases; 

make the current voluntary groundwater use survey mandatory; expand the state’s real-time 

groundwater and well level monitoring network; and appropriate additional funds to the Board to 

provide flexibility to enable the Board to hire and retain qualified modeling and data collection 

personnel.23 

SB1 also provided technical assistance to the groundwater conservation districts by the 

Texas Natural Resource Conservation Commission and the Texas Water Development Board. 

                                                           
22Wasinger, Groundwater Districts – A New Day in Texas, 2; Texas Water Code, 36.0015. 
23Texas Water Development Board, Future of Groundwater Management in Texas, A Consensus Building Effort, 
Interim Report to the 78th Legislature November 2002, (Austin: 2002), 2. 
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This was particularly instrumental when forming district management plans. But along with this 

added power and help from SB1, a greater amount of accountability was demanded of the 

districts. Districts now were required to provide more comprehensive management plans, and 

those plans had to be in confluence with regional water plans, as well as certified by the TWDB. 

Districts also were made subject to audits on performance reviews in order to judge if the 

districts were meeting their planned objectives for groundwater management.24 

Also during the 76th Legislative session, thirty groundwater conservation districts were 

proposed for establishment. SB1’s author, Senator Brown, the 1999 Chairman of the Senate 

Natural Resources Committee, was one of the most wary of this large number of districts. His 

concerns centered on the fact that many of the proposed districts’ management plans would 

interfere with the sixteen regional water planning efforts of SB1. He was also concerned that 

these new districts were all based on political boundaries rather than aquifer boundaries. Brown 

seemed to be worried that formation of these new districts would counteract the larger planning 

efforts of sixteen regional groundwater planning areas and the 2002 Texas Water Plan which was 

already in development. He did not support the formation of these districts because he wanted 

the 2002 Texas Water Plan to be created, then to have the districts formed after its introduction, 

so the new districts could work within the framework of the Texas Water Plan.25 

The fact that the 76th legislature chose to thwart the creation of numerous new 

groundwater conservation districts can be interpreted in several ways. One is that the 76th 

Legislative session found thirty new districts to be an overwhelming number when compared to 

historical trends in groundwater conservation district formation. After all, only forty-four 

                                                           
24 House Committee on Natural Resources, Interim Report 2000, A Report to the House of Representatives, 77th 
Legislature (Austin: 1999), 15. 
25 The 76th legislature approved thirteen of the proposed districts for local election through the creation of a 
compromise bill, Senate Bill 1911. House Committee on Natural Resources, Interim Report 2000 (Austin: 1999), 
15-17.  
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districts had been formed in the fifty years since groundwater conservation districts were created 

in 1949, and now thirty were proposed at one time. This could have been an alarming and 

uncomfortable amount of approval for the Texas Senate. 

Another interpretation was that these districts’ creation was postponed in order to 

preserve the work already set in motion by the previous legislative session. After the 75th session, 

groundwater conservation districts needed to be consistent with regional and state water plans, so 

thirty new districts would be difficult to synchronize with the planning efforts already underway. 

The 76th Legislature postponed the creation of these districts in order to fulfill their goals of 

larger, more sweeping plans for groundwater conservation of larger areas of the state. By 

rejecting the formation of these thirty districts, with hopes of approving them at a later date, the 

districts could be created within the goals and guidelines created by the regional water plans of 

the state, aiding in the implementation of this larger groundwater management vision.26 

Either way, it is clear that in 1999 Texas groundwater found itself subject to the decisions 

of the 76th Legislature, a centralized state power. Rarely had groundwater districts been rejected 

by the Legislature before this point, and certainly not to this amount. The groundwater districts 

proposed during the 76th Legislature were overruled by the state before they could even be 

created, and the power of the state over groundwater management was exercised in a way never 

seen since the creation of the first groundwater conservation district. At this point it looked as 

though groundwater management was headed toward centralized state control, however, these 

districts were stalled in order to create them after the introduction of the 2002 Texas Water Plan. 

This was done in order to help the districts work within the goals of the new regional 

management areas, but this also gave the groundwater conservation districts a greater amount of 

                                                           
26 Ibid, 5-14. 
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managerial power over the groundwater within their boundaries, and also a greater voice in the 

larger regional planning efforts. 

 

 

 

 

 

 



42 

CHAPTER 4 
 

THE BIRTH OF THE BRAZOS VALLEY GROUNDWATER CONSERVATION DISTRICT 
 

By 2000, Texas had forty-seven groundwater conservation districts, and they had become 

the preferred method for managing that resource. The state’s use of localized conservation 

districts served as a vehicle to implement state-wide water plans while pacifying the Texan need 

for self-governance. The first decade of the twenty-first century would see the formation of an 

additional fifty-one districts, solidifying groundwater conservation districts as the preferred 

method of groundwater management for the state.  

The water plans that had been developed since 1968 by the Texas Water Development 

Board to direct state funding toward management efforts and  intended for groundwater 

conservation districts to work within larger frameworks of regulatory efforts, not just within their 

own political boundaries.  In 1999 the 76th Texas Legislature enacted Senate Bill 1 (SB1), which 

included a provision to base all state water plans on sixteen regional water areas composed of the 

groundwater conservation districts within each area. This would help implement a bottom-up 

approach for state water planning efforts by dividing the state into regional water planning areas 

called groundwater management areas (GMAs).  With this provision, SB1 placed even greater 

power in the hands of groundwater conservation districts. The 2002 Texas Water Plan states, 

“The process focused on local and regional decisions to help achieve the goal of increasing the 

chance of plan implementation over that of previous, more centralized plans.”1 

 

 

The 2002 Texas Water Plan had an enormous effect on the way groundwater would be 

handled because it became the most influential plan of action for areas with groundwater 
                                                           
1 Texas Water Development Board, 2002 Texas Water Plan (Austin: 2000), 5.  
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conservation districts (and those who would later join). The 2002 Texas Water Plan, like 

previous plans, contained a scientifically guided plan for the state’s future projected needs, and a 

framework of how to reach them. The Texas Water Plans helped guide the groundwater 

conservation districts in their planning efforts, helping to outline state projected needs. The 2002 

Texas Water Plan would become increasingly important in unifying the efforts of groundwater 

conservation districts across the state, helping to surmount the county and district line boundaries 

that became common in the 1990s.  Groundwater conservation districts were increasingly created 

on political boundaries, rather than boundaries based on geological formations. Dividing the state 

into sixteen regions forced districts to work together, rather than alone in their planning and 

subsequent regulatory efforts.  

Placing the groundwater conservation districts within GMAs and under the oversight of 

the Texas Water Development Board increased the desire for counties to join a groundwater 

conservation district. If the planning process for the future of the state began at the local level, 

then counties had more incentive to protect their own resources to keep their water managed by 

themselves. Conservation districts that began as a way to forestall centralized state control 

seemed to be finding their purpose in 2002 within a state-wide plan for the future through 

regulation. 

Since the 1968 Texas Water Plan, the Texas Water Development Board also recognized 

that the largest fresh water resources were in the eastern portions of the state, while southern and 

western portions would become the regions in greatest need of water. This created an increased 

need for oversight of water movement within the state. After the failed plans of moving water 

into the state from places such as the Mississippi River, the movement of water within Texas 

state lines became increasingly more attractive. Eastern portions of the state became concerned 



44 

that water would be taken or sold to western portions of the state, and the only option these 

counties might have to protect their water could come from groundwater conservation districts.2 

 An unprecedented number of conservation districts formed between 2000 and 2010. 

Fifty one districts were created in the decade, more than half of the total groundwater 

conservation districts in Texas. But why were so many new conservation districts created at this 

time? The answer probably lies in the 2002 Texas Water Plan statement that “By 2050, almost 

900 cities (representing 38 percent of the projected population) and other water users will need 

either to reduce demand (through conservation and/or drought management) or develop 

additional sources of water beyond those currently available to meet their needs during 

droughts.” The 2002 Texas Water Plan explained that if a drought were to occur in 2050, that 

nearly half of the municipal demand could not be satisfied by the water sources available at the 

turn of the millennium. 3  

The reason for such a projected short supply of water came from the expected population 

explosion for the state. According to projections in 2002, the state’s population would nearly 

double by 2050, jumping from 21 million to 46 million. Water needs would increase by 27 

percent. Most of this population growth was expected to occur in and around Texas’s urban 

centers, causing concern for groundwater competition between rural (mostly agricultural) and 

urban areas. Given the 2002 Texas Water Plan’s summary of existing water sources, 7 percent of 

municipal demand could not be met if a drought occurred; and 20 percent of irrigation demand 

could not be met. 4 

                                                           
2 Texas Water Development Board, 1968 Texas Water Plan, 1.  
3Texas Water Development Board, 2002 Texas Water Plan, 7. 
4 Andrew Sansom, “Guest Column: The 2010 Agenda: What Texas Should Do About Its Water Shortage,” Texas 
Tribune, January 25, 2010. http://www.texastribune.org/texas-newspaper/texas-news/what-texas-should-do-about-
its-water-shortage/, (accessed March 2010). Texas Water Development Board, 2002 Texas State Water Plan, 7. 

http://www.texastribune.org/texas-newspaper/texas-news/what-texas-should-do-about-its-water-shortage/
http://www.texastribune.org/texas-newspaper/texas-news/what-texas-should-do-about-its-water-shortage/
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Historically, approximately 80 percent of the groundwater used in Texas is for irrigation 

purposes, but by the close of the twentieth century rural Texas had only 15 percent of the state’s 

population. The Texas Water Development Board reported that in 2000, 6.4 million acres were 

under irrigation across the state. Thus the use of groundwater as suggested in 2002 projected that 

rural Texas would no longer be the largest consumer of groundwater by 2030. Instead, 

projections suggested that urban and suburban centers would increasingly become the largest 

consumers of water resources in Texas in order to meet the need of population explosions in 

those areas. 5 

When discussing the future needs for rural water, the Texas Water Development Board 

made several recommendations in the 2002 Texas Water Plan. The first recommendation was to 

consider protection of rural access to local water resources to ensure the economic viability of 

rural areas. The second suggested creating new financing mechanisms to support agricultural 

water conservation. The third recommendation was for the Texas legislature to consider 

requiring the disclosure of information to quantify the impact of water use on rural Texas. 

Clearly the Texas Water Development Board recognized the importance of protecting rural 

groundwater use given the large projected consumption by urban areas. 6  

Concerns raised by the 2002 Texas Water Plan provided the context for creation of the 

Brazos Valley Groundwater Conservation District (BVGCD), one of fifteen such districts made 

permanent in 2002. It had previously been created by the state legislature as a temporary district 

in 2001 through House Bill 1784, which was sponsored by Representative Steve Ogden of 

Bryan, Texas. This temporary district became effective September 1, 2001, indicating that no 

                                                           
5 Texas Water Development Board , 2002 Texas State Water Plan, 8; Texas Water Development Board, Report 347: 
Surveys of Irrigation in Texas: 1958, 1964, 1969, 1974, 1984, 1989, 1994, and 2000 (Austin: 2001), 1; Texas Water 
Development Board, 2002 Texas State Water Plan, 8. 
6 Texas Water Development Board, 2002 Texas State Water Plan, 8.  
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longer were districts being created only in western portions of the state. The BVGCD was 

formed by joining Robertson and Brazos Counties together into a district located in Eastern 

Central Texas along the Brazos River (see Figure 3). 7 

 
Fig. 3. Texas groundwater conservation districts. 8 

 

Robertson and Brazos counties were not completely dependent on irrigation-based 

agriculture like the first groundwater conservation districts in the Texas High Plains. Nor was 

this district dependent on a virtually non-renewable aquifer. Instead, the BVGCD was like many 

districts created at the start of the twenty-first century because its borders followed political 

boundaries; it lay above several aquifers (some of which recharge rather quickly); most of the 

                                                           
7 The BVGCD was first created by the 76th Texas legislature in SB 1911 as a temporary district and was able to 
operate with all respective duties and powers of a groundwater conservation district, except for the authority to 
adopt a management plan or levy taxes. The BVGCD was then confirmed by the voters of Brazos and Robertson 
counties through general election on November 5, 2002. It was at this point, the district received the full authorities 
of a groundwater conservation district, and for the purposes of this paper, considered “created.” Brazos Valley 
Groundwater Conservation District, Groundwater Management Plan – 2010, (Hearne: 2010), 2; Texas Water 
Development Board, 77th Legislative Wrap Up, 77th Legislative Session (Austin: 2001), 49; The BVGCD is bordered 
by Grimes and Washington counties to the South; Falls and Limestone counties to the North; Madison, Leon and 
Grimes counties to the East; and Milam and Burleson Counties to the West. 
8 Texas Commission on Environmental Quality, Groundwater Conservation District Map, April 2011. 
http://www.tceq.texas.gov/assets/public/permitting/watersupply/groundwater/maps/gcdmap.pdf. 

http://www.tceq.texas.gov/assets/public/permitting/watersupply/groundwater/maps/gcdmap.pdf
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two counties were rural but not completely dependent on irrigation; and local citizen landowners 

were gravely concerned about their property rights.  

In total, Robertson and Brazos counties cover about 1,456 square miles (about 932,000 

acres). The topography of the area consists of slightly hilly terrain in the center of the district 

with more flat terrain along the Brazos and Navasota Rivers. The highest elevation occurs in the 

center of Robertson County, about 550 feet above sea level, and the lowest altitudes of the 

district range around 140 feet. Because the district is bordered by two major Texas rivers, the 

Brazos and the Navasota, the two counties boast numerous creeks, making the BVGCD unique 

in that it is surrounded by a plethora of surface water. The Brazos River Authority holds the 

largest rights to surface water in the District, including Lake Limestone in northern Robertson 

County, and contracts unprocessed water to multiple entities in the area for municipal, industrial, 

and irrigation uses. However, only one water retailer in the two counties exists to sell surface 

water, the Wellborn Special Utility District. All other retailers in the two counties rely on 

groundwater resources. 9  

Robertson County is situated north and west of Brazos County and is mostly rural, more 

so than Brazos County. In 2000 the entire population of the county was approximately 16,000 

divided between the small towns of Hearne, Franklin, Calvert, and Bremond. Hearne, population 

approximately 4,500, is the largest town in the county and is also home to the BVGCD Office. 10  

In 2000, municipal use of water in Robertson County consisted of 2,836 acre-feet of 

groundwater, and no municipal use of surface water was reported. That same year, 17,888 acres 

were under irrigation, which used 14,535 acre-feet of groundwater and supplemented with 2,037 

                                                           
9 The district is bordered by the Navasota River to the east, and the Brazos River to the southwest; Brazos Valley 
Groundwater Conservation District, Groundwater Management Plan-2010, 3-12. 
10 Texas Counties - Census 2000Viewing Data for All Age Groups, 
http://www.county.org/resources/countydata/Bin/pl94-171.html, (accessed April 2011). 

http://www.county.org/resources/countydata/Bin/pl94-171.html
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acre-feet from surface water to total 16,572 acre-feet of water used for irrigation. Additionally, 

livestock accounted for 603 acre-feet of groundwater; and steam electricity used 4,322 acre-feet 

of groundwater (and used no surface water). Thus Robertson County’s greatest consumer of 

groundwater is irrigation, often upwards of four times the annual amount used by municipal 

interests.11  

Brazos County is situated on the southeastern border of Robertson County and boasts a 

population of about 152,000. Most of the county’s population resides in the twin cities of Bryan 

and College Station. Brazos County used at least nine times the amount of water as Robertson 

County for municipal purposes.12  

Brazos County’s use of groundwater was quite different than Robertson County’s. In 

2000, municipal use of water for the county consisted of 30,336 acre-feet (though like Robertson 

County, no surface water accounted for municipal use). That same year, irrigation use of 

groundwater consisted of 5,660 acre-feet supplemented with 1,258 acre-feet from surface water 

to water 8,325 acres of crops; livestock accounted for 413 acre-feet of groundwater; and steam 

electricity used 342 acre-feet of groundwater (with an additional 200 acre-feet of surface 

water).13  

                                                           
11 Texas Water Development Board, Report 347: Surveys of Irrigation in Texas 1958, 1964, 1969, 1974, 1979, 
1984, 1989, 1994, and 2000 (Austin: 2001), 65;  In 2004, municipal use of water for the county consisted of 2,614 
acre-feet (no surface water accounted for municipal use. That same year, irrigation use of groundwater consisted of 
19,244 acre-feet (supplemented with an additional 9,266 acre-feet from surface water); livestock accounted for 750 
acre-feet of groundwater; and steam electricity used 4,338 acre-feet of groundwater (and used 79 acre-feet of surface 
water). By 2007, Municipal use of groundwater dropped to 2,593 acre-feet (with no surface water supplementation) 
and used 11,557 acre-feet for irrigation (1,691 acre-feet of which was supplied by surface water). Brazos Valley 
Groundwater Conservation District, Groundwater Management Plan-2010, 20.  
12 Texas Counties - Census 2000Viewing Data For All Age Groups, 
http://www.county.org/resources/countydata/Bin/pl94-171.html, (accessed April 2011). 
13 (In 2004, municipal use of water for the county consisted of 28,713 acre-feet (no surface water accounted for 
municipal use). That same year, irrigation use of groundwater consisted of 11,027 acre-feet (supplemented with 626 
acre-feet from surface water); livestock accounted for 494 acre-feet of groundwater; and steam electricity used 183 
acre-feet of groundwater (and used 94 acre-feet of surface water). By 2007, Municipal use of groundwater was 
29,427 acre-feet (with no surface water supplementation) and used 7,711 acre-feet for irrigation.) Brazos Valley 

http://www.county.org/resources/countydata/Bin/pl94-171.html
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The BVGCD is like many districts created after 2000, in that it has multiple aquifers. In 

fact, this district contains the Carrizo-Wilcox, Queen City, Sparta, Yegua-Jackson, Brazos River 

Alluvium, and the Gulf Coast aquifers. Five are considered “significant” because of the amount 

of groundwater used from the aquifers and include: the Carrizo-Wilcox, Queen City, Sparta, 

Yegua-Jackson, and Brazos River Alluvium (see Figure 4).  

14 
Fig. 4. Aquifer outcrops located in Brazos and Robertson Counties. 

 
None of the aquifers are confined to the BVGCD. Each aquifer runs underneath the 

county boundaries of the district and into surrounding counties. For instance, the Carrizo-Wilcox 

aquifer runs from the Rio Grande in South Texas, across sixty counties, into Arkansas and 

Louisiana. Between 1990 and 2000, the Carrizo-Wilcox aquifer experienced a median water 

                                                                                                                                                                                           
Groundwater Conservation District, Groundwater Management Plan-2010, 19; Texas Water Development Board, 
Report 347: Surveys of Irrigation in Texas 1958, 1964, 1969, 1974, 1979, 1984, 1989, 1994, and 2000, 14. 
14 Brazos Valley Groundwater Conservation District, Groundwater Management Plan-2010, 8. 
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level depletion of 2.9 feet state-wide and was part of a general decline in the majority of wells 

across Texas. This aquifer serves Bryan and College Station, but also the Lufkin, Nacogdoches, 

and Tyler metropolitan areas; as well as the irrigation uses of the Winter Garden area of South 

Texas. The BVGCD is not the only district with vested interest in this aquifer, showcasing the 

importance of the Texas Water Plan and groundwater management areas (See Figure 5). 15 

Fig. 5. Geologic cross section of BVGCD. 
 

Since 1920, groundwater pumping lowered the water table of the Carrizo-Wilcox aquifer 

across the state. In southern portions, water declined an average of 100 feet and as much as 250 

feet in Crystal City. Even more significant water level declines occurred in Northeast Texas due 

to municipal and industrial pumping. Tyler, Lufkin, and Nacogdoches experienced water table 

                                                           
15 Texas Water Development Board, Report 371: Changes in Water Levels in Texas, 1990-2000 (Austin: 2008), 1, 
32; Texas Water Development Board, Carrizo-Wilcox Aquifer map and summary, 
http://www.twdb.state.tx.us/publications/reports/GroundWaterReports/GWReports/R345%20Aquifers%20of%20Te
xas/Majors/carrizo.pdf (accessed November 2010). 

http://www.twdb.state.tx.us/publications/reports/GroundWaterReports/GWReports/R345%20Aquifers%20of%20Texas/Majors/carrizo.pdf
http://www.twdb.state.tx.us/publications/reports/GroundWaterReports/GWReports/R345%20Aquifers%20of%20Texas/Majors/carrizo.pdf
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declines of 400 to 500 feet since the 1940s. Even Robertson County saw the decline of the water 

table in the aquifer, particularly in the most coveted portion of the aquifer, the Simsboro Sands 

formation (see Figure 6). 16 

Fig. 6. Carrizo-Wilcox aquifer, state view. 

 
Within the BVGCD, the Carrizo-Wilcox is the most prolific of the district’s aquifers. The 

Carrizo-Wilcox contains the Simsboro Sand, which is the greatest water yielding part of the 

aquifer in the district boundaries and provides for large capacity public supply and agricultural 

uses. The vast majority of pumping for the Carrizo-Wilcox occurs in Robertson County. The 

aquifer increases in mineral content in areas south of the Robertson/Brazos county line, making 

                                                           
16 Kelley N. Deeds, V.D.  Fryar, T. Jones, A.J. Whallon, and K.E. Dean, Groundwater Availability Model for the 
Southern Carrizo-Wilcox Aquifer. Report for the Texas Water Development Board, 2003. 
http://www.twdb.state.tx.us/Gam/czwx_s/CZWX_S_FinalReport_Part1.pd. 

http://www.twdb.state.tx.us/Gam/czwx_s/CZWX_S_FinalReport_Part1.pdf
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the most desirable and economically beneficial (beneficial because the better quality of water 

pumped requires less processing for consumption) pumping areas in Robertson County.17   

The Queen City, Sparta, and Yegua-Jackson aquifers also provide useable groundwater 

for the two counties. These three generally provide groundwater to large wells that produce 

upwards of 200 gallons per minute. Sparta aquifer produces enough water to be used for large 

scale public supplies and agricultural uses whereas the Yegua-Jackson aquifer is used primarily 

for domestic, stock, irrigation, limited industrial pumping, and some limited retail public water 

supply. 18  

The district also contains the Brazos River Alluvium which is an aquifer used almost 

entirely for irrigation purposes. This aquifer is found in a two-to-six-mile-wide zone of 

floodplain alluvial deposits located along the Brazos River, which is along the southwestern 

boundary of the BVGCD. This aquifer boasts an average thickness or depth of about 50 feet, but 

can exceed 85 feet. Groundwater availability amounts are not available for this aquifer. For 

decades the Brazos River Alluvium was pumped to the extent that wells could produce during 

the growing season for irrigation, essentially lowering the water table below that which the wells 

can reach each growing season. During the winter months this aquifer is recharged enough for 

the next growing season.19 

                                                           
17 (In a Texas Water Development Board Study, more than 90 percent of wells surveyed from the Carrizo-Wilcox 
aquifer (aquifer-wide) produced water with less than 1,000 milligrams per liter (mg/l) dissolved solids which is 
considered suitable for most purposes with little or no treatment. Excessive iron content is, locally to the aquifer, the 
main water quality problem associated with Carrizo-Wilcox  water.) Texas Water Development Board, Report 332: 
Ground-Water Resources of the Carrizo-Wilcox Aquifer in the Central Texas Region (Austin: 1991), 
http://www.twdb.state.tx.us/publications/reports/GroundWaterReports/GWReports/R332/R332.pdf, (accessed 
November 2010). 
18 Large pumping rate definition found in Brazos Valley Groundwater Conservation District, Groundwater 
Management Plan – 2010, 7. 
19 Texas Water Development Board, Report 41:Ground Water in the Flood-plain Alluvium of the Brazos River, 
Whitney Dam to Vicinity of Richmond, Texas (Austin: 1967), 206; Texas Water Development Board, Report 345: 
Aquifers of Texas (Austin: November 1985), 33-34.  

http://www.twdb.state.tx.us/publications/reports/GroundWaterReports/GWReports/R332/R332.pdf
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Robertson and Brazos counties were joined in the district because of the scientific and 

political relationship of the two counties. Most of the recharge zone for the aquifers of the 

counties is in the northwestern portion of Robertson County. As previously discussed, the 

aquifers flow southeasterly towards the cities of Bryan and College Station, meaning that most of 

the groundwater used is below Robertson County and northern Brazos County. By joining the 

two counties in a conservation district, Brazos County is protected from depletion due to the 

general percolation direction of the aquifer, and Robertson County is protected from depletion by 

Brazos County.20  

As Monique Norman, the BVGCD’s attorney was quoted: 

Brazos County could probably go on for quite a long time without putting a well into 
Robertson County. They have several wells basically on the county line. And they could 
continue to do that. The only way that Robertson County has any protection against 
Brazos County — to make sure they’re not drawing up the southern part of Robertson 
County — is to have them in a district.21 
 
The BVGCD was originally created as a temporary district by Texas Senate Bill 1911 in 

2001, ratified that same year by House Bill 1784, and confirmed through a general election in 

Brazos and Robertson Counties on November 5, 2002. Local opinions were similar to those 

expressed during the first groundwater conservation district formations. Landowners often 

wanted to keep the rights to their groundwater, without regulatory interference. Some irrigators 

shared this opinion in order to keep using their groundwater, and others wanted to protect their 

ability to sell their water rights to water marketers.22  

Texas Senator Steve Ogden, District 5, of Bryan (the sister city to College Station) 

pushed for the creation of BVGCD in the 1999 legislative session. Senator Ogden, a Republican, 

served as a member of the House from 1990-1997, and as a Senate member from 1997 to the 

                                                           
20 Laura Hipp, “Lawmaker urges area water district”, The Eagle, July 25, 2002. 
21 Ibid. 
22 Brazos Valley Groundwater Conservation District, Groundwater Management Plan-2010, 2. 
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present day and currently serves as the chairman to the Senate Finance Committee. Ogden was 

born and raised in Bryan, and spent more than twenty years working in oil and gas exploration in 

the area, and now serves as president of his own oil and gas firm, Ogden Resources, based in 

Bryan. 23 

Ogden believed water marketers would flock to the Brazos Valley because of the plethora 

of groundwater available, and he encouraged the creation of a groundwater conservation district, 

hopeful of protecting Brazos and Robertson County’s water from being sold to outside users.  

Given the district’s rather quickly recharging aquifers, Ogden said, “Our city is on possibly the 

largest untapped water reserve in the state. I think that if managed properly, our part of the state 

looks like the Saudi Arabia of water.”24 

Groundwater conservation districts were given powers that provided for the regulation 

and oversight of the purchase, sale, transport, and distribution of groundwater for any purpose, 

which included the power to require permits for transferring groundwater out of the district. If a 

district approves an application for an out-of-district transfer, then the district must specify the 

amount of water that may be transferred and the period for which the water may be transferred 

(noted as section 36.122 of the Texas Water Code). Odgen and others who wanted to have the 

ability to stop over pumping of the Brazos Valley’s groundwater resources would need to vote 

the district into permanent status to protect their groundwater. Groundwater conservation 

districts were the only regulatory option and the only way to prevent unmonitored exportation of 

groundwater from the area.25   

                                                           
23 The Texas State Senate, Representative Steve Odgen – District 5, 
http://www.senate.state.tx.us/75r/senate/members/dist5/dist5.htm (accessed March 2011). 
24 Ibid. 
25 Wasinger, Groundwater Districts – A New Day in Texas, 5. 

http://www.senate.state.tx.us/75r/senate/members/dist5/dist5.htm
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Local citizens held several meetings to discuss whether to confirm the BVGCD. During 

one meeting in July 2002 about 120 landowners shared their opinions with their elected officials. 

Representative Lois Kolkhorst, a member of the Texas House of Representatives from Brenham 

in Washington County (on the southern border of Brazos County) urged the creation of the 

BVGCD. As she explained, a groundwater conservation district was needed in order to impede 

water marketers from removing water from the Brazos Valley. Kolkhorst described the district as 

an “insurance policy” that would be “transparent until the day you need it.” She also warned, 

“There is going to be water leaving your counties.  In Texas, we are going to move water. It is 

not if, it is when.”26 

Representative Robby Cook, a Democrat from Eagle Lake, was also in attendance at the 

meeting. Cook’s legislative district would include part of Brazos County in the next year. He 

spoke of rural landowner concerns about vested groundwater rights, attempting to relate how the 

Texas Legislature had struggled to find a balance between property owners’ rights and the 

prevention of aquifer depletion. Cook said, “The Legislature has chosen to keep this issue as 

local as possible. We’re talking about protection for our grandkids and future generations.”27 

At least one person was not convinced by the statements of her state representatives. Jo 

Ann Hanson wrote a letter to the editor of the local newspaper, the Bryan College Station Eagle, 

conveying her discontent. “At the recent meeting of the BVGCD, politicians spoke of conserving 

our water, but no one said how they were going to conserve or protect it.” According to 

                                                           
26 Kolkhorst also supported the confirmation of a groundwater conservation district in her county. The Bluebonnet 
Groundwater Conservation District, which covered Grimes, Washington, Waller, Austin, and Walker counties, 
however only Grimes, Waller, Austin, and Walker counties voted to join the district, Washington County is not a 
member of a groundwater conservation district; Laura Hipp, “Lawmaker urges area water district”, The Eagle,  July 
25, 2002. 
27 Hipp, “Lawmaker urges area water district”, The Eagle,  July 25, 2002. 
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Hanson’s letter she was not fully aware of the powers of the district, and her letter expressed that 

frustration:  

When a resident asked how her water well would be protected if it ran dry from over 
production by someone else, she was advised she would have to hire a lawyer and file a 
law suit. Why would we need a water district if when your well goes dry the water 
district will do nothing to help? Nothing has been mentioned about how the district would 
regulate the companies that are going around buying water rights currently. The 
politicians quote production rates and show maps that say we have a lot of water but 
doesn’t the state [share] all this water? 
 

Hanson’s frustrations were not surprising. The powers of the district were and are complex, and 

the relationship between private property rights and groundwater conservation district regulation 

would continue to be debated into the next decade. Hanson continued, “Citizens are being asked 

to give total control of our water to an organization that has not set goals and will not divulge 

their future plans for our water. Yes, we need a water conservation district — but not this 

one.” 28 

Bill Riley of the BVGCD responded to Hanson’s letter, explaining that the district has the 

goal “to use available science to prevent drying up wells in the future.” And added that, 

 if a well is depleted, the district will determine the cause. Aquifers are very complicated, 
and the district will collect data on the wells in question, including withdrawal amounts, 
depths of wells, and distances between wells. The district’s hydrologist would then 
review the data and determine what was happening. If appropriate, the district could then 
alter or restrict well withdrawals accordingly to mitigate the impact on neighboring wells. 

 
Riley also encouraged citizens to participate actively in the meetings and ask the groundwater 

conservation district for information detailing the district functions.29   

Tom McDonald, a board member of the temporary BVGCD, explained in a news article 

that the “main thrust of the district was to protect it from the “onslaught of outsiders.” In fact, 

Brazos and Robertson counties had already experienced solicitation from water marketers by the 

                                                           
28 Jo Ann Hanson, “Letter to the Editor”, The Eagle,  Bryan, Texas, July 29, 2002. 
29 Bill Riley, “Letter to the Editor,” The Eagle, Bryan, Texas, July 31, 2002. 
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time debates of the permanent establishment of the BVGCD were underway. By July of 2002, 

The Metropolitan Water Company and the Brazos Valley Water Alliance had already signed 

about 1,000 groundwater leases in Brazos, Robertson, Burleson, and Milam counties. Robertson 

and Brazos Counties were targeted because of the cost-benefit ratio of transporting groundwater 

to nearby metropolitan areas and the prolific recharge rates of the area aquifers. This particular 

zone allows for greater pumping with less danger to the aquifer than aquifers with slower 

recharge rates, such as the Ogallala. The Simsboro Sands formation of the Carrizo-Wilcox 

aquifer also provides water that requires little purification, making it more economically 

attractive to metropolitan areas and water marketers.30  

The Brazos Valley Water Alliance, LP was formed in 2000 by Brazos County residents 

Lance Lester and Paul Siegert. The Alliance’s plan was to lease groundwater rights from 

landowners with access to the Carrizo-Wilcox aquifer, pool the profits together, and give them a 

portion of the profits with an additional 10 percent royalty. The Alliance offered a five-year lease 

or as long as water was produced from the land. Lester said the Alliance was modeled after a 

“farmer’s co-op” concept.  By 2002 the Alliance leased 50,000 acres from nearly 200 

landowners, and had a goal of one million acres leased. “We’re not an outside source coming in 

to compete with the local property owners,” Lester said. “We wish to ensure that by giving them 

the majority of the cash-flow stream and to unite all of them, that everyone’s protected and 

everyone shares.  We’ve seen tremendous success so far. I don’t see it to be a tremendously 

difficult task.”31 

Unfortunately for the Brazos Valley Groundwater Alliance, the BVGCD was voted as a 

permanent district on November 5, 2002. As of November 2010, the Brazos Valley Water 

                                                           
30 Hipp, “Lawmaker urges area water district”, The Eagle, Bryan, Texas,  July 25, 2002. 
31 Laura Hipp, “Water-rich Brazos Valley Attracts Thirsty Marketers,” The Eagle, Bryan, Texas, July 28, 2002. 
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Alliance had not filed requests for drilling permits with the BVGCD. In fact, the Alliance was 

quiet for years and the group’s website saw little development. The last news link was posted in 

2005, and the provided “lease agreement” for potential Alliance members was last dated 2007, 

with no further updates since. It seems that with the creation of the groundwater district, the 

water marketers were not able to advance in Robertson and Brazos Counties. 32  

The BVGCD thus became a permanent regulatory entity in Brazos and Robertson 

counties after 2002, but the powers of the district continued to be debated. The BVGCD included 

Robertson and Brazos counties in order to protect each county’s interests. During the district’s 

inception Brazos County Commissioner Tony Jones explained the bi-county district this way, “I 

think it will be good for everybody. We’ve [Brazos County] got the population, they’ve 

[Robertson County] got the water. It’s a good marriage because Brazos County’s larger 

population will end up providing much of the financial support for the district.” But this marriage 

was not seen as beneficial by everyone involved, particularly landowners. Debates about 

groundwater rights would continue throughout the decade even after the creation of the 

BVGCD.33  

 

 

 

 

                                                           
32 Brazos Valley Groundwater Conservation District, “Applications for Drilling/Operating Permits,” Brazos Valley 
Groundwater Conservation District Archives, accessed October 5, 2010. Seen in an examination of the Brazos 
Valley Groundwater Alliance website, http://brazoswater.com/index.php?option=com_frontpage&Itemid=1, 
accessed November 19, 2008. 
33 Craig Kapitan, “District aims to protect aquifer from ‘onslaught of outsiders,’” The Eagle, November 1, 2002. 

http://brazoswater.com/index.php?option=com_frontpage&Itemid=1
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CHAPTER 5 

OPERATION OF THE BRAZOS VALLEY  
GROUNDWATER CONSERVATION DISTRICT 2002-2010 

 
After the Brazos Valley Groundwater Conservation District’s (BVGCD) creation in 

2002, it exercised its regulatory powers, directing efforts toward its mission to protect and 

conserve the groundwater resources of Brazos and Robertson Counties. The BVGCD based its 

rules and management plan on “the best available science, the laws and rules in effect, and the 

area’s beneficial needs.” But the ideas of science, law, and beneficial need proved to be a 

difficult relationship for the district and its citizens.1  

Debates that centered on the concept of groundwater as a private property right 

developed after the BVGCD began exercising its powers. Residents of the area were not 

accustomed to limitations on the amount of water they could pump from their land. Landowners 

in the 1940s agreed to the creation of groundwater conservation districts because it kept 

groundwater under the control of local management rather than state control. The water was 

theirs, as one farmer said, “to use or waste as they please.” Would the landowners under the 

BVGCD hold on to the same attitude; was it theirs to use or waste as they pleased? Would the 

fact that the BVGCD worked within the larger groundwater management areas and the Texas 

Water Plan mean the BVGCD had the same control of their water as the first groundwater 

conservation district?  

The experiences of the BVGCD illuminated some of these issues. Landowners would be 

the most vocal about the roles of the BVGCD, similar to the creation of the first district. This is 

not surprising as they have a direct relationship to groundwater as a property right and 

landowners involved in agriculture would become the most outspoken. Robertson County was 

                                                           
1 Brazos Valley Groundwater Conservation District, Groundwater Management Plan-2010, 1.  
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the more rural of the two counties, and much like the rest of the state, irrigation was the largest 

consumer of groundwater in the county.  

Discussions of citizens at BVGCD meetings after the 2002 permanent installation offer 

examples of the fear that the district would strip landowners of private property rights. These 

discussions became a complex argument of economics, science, law, and conservation. In 

accordance with the 2002 Texas Water Plan, the BVGCD made plans to prorate water pumping 

to preserve the aquifers of the Brazos Valley; meanwhile, landowners wanted to protect their 

vested property rights for both personal use and the ability to sell those rights to water marketers.  

When the BVCGD was voted as a permanent regulatory agency, the district began 

registering and permitting wells. All wells used solely for domestic use and incapable of 

producing more than 50,000 gallons of groundwater per day were required to register with the 

district. These wells were exempted from obtaining a permit with the BVGCD and were 

registered with the district only for purposes of protection. No fees were charged for the 

registration of wells exempt from permitting. Should a new well that required only registration 

be drilled in the district, it had to be registered before drilling commenced and had to comply 

with the BVGCD requirements for installation of casing, pipe, and fittings in order to prevent 

groundwater waste due to inadequate equipment and to maintain the quality of groundwater 

within the respective reservoir.2  

Wells that required a permit needed approval by a majority vote of the BVGCD Board of 

Directors. Wells already in production, and that produced more than 50,000 gallons per day were 

                                                           
2Brazos Valley Groundwater Conservation District, ”Brazos Valley Groundwater Conservation District Rules,” 10-
19; Wells drilled or operated within the district under permits issued by the Railroad Commission of Texas were 
also exempt from regulation and permitting. 
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granted “historic use permits,” which were granted based on the highest annual amount of water 

withdrawn from an active groundwater well for beneficial use. 3  

Given that the BVGCD was created to “protect and conserve” the groundwater in Brazos 

and Robertson Counties, one of its most important tasks centered on the projected water demand 

of the district, which calculated for population growth, rainfall, and conservation. Like all other 

districts of the state, the BVGCD estimated the future need of the area and the development of 

plans and methods to meet that need. Unlike the 1904 East Case, based on a lack of 

understanding, groundwater conservation districts based their plans and their restrictions of 

groundwater pumping on scientific data. Groundwater management areas were implemented in 

order to help groundwater conservation districts work together, which was important because the 

political boundaries so popular for districts since the 1990s did not follow aquifer boundaries. 

The requirements for well registration and permits allowed the BVGCD to regulate groundwater 

pumping in an attempt to ensure groundwater for future needs.4 

Robertson and Brazos County landowners were still allowed to sell their water rights, 

even after the creation of the BVGCD, but the actual pumping of the groundwater would be 

subject to restriction. Many landowners saw this in conflict with the rule of capture, and in 

conflict with their private property rights. During a public hearing of the BVGCD, Bill Lightsey 

of Bryan said, “I don’t think the Texas Legislature intended to strip landowners of property 

rights. What kind of economic studies have been done? …I think not tying the water to the land 

is a big mistake.”5 

                                                           
3 Ibid, 1-19. 
4 Brazos Valley Groundwater Conservation District, “Brazos Valley Groundwater Conservation District Rules,”10-
19.  
5 Brazos Valley Groundwater Conservation District, “Brazos Valley Groundwater Conservation District Public 
Hearing Minutes,” September 1, 2004, 2; Brazos Valley Groundwater Conservation District, “Brazos Valley 
Groundwater Conservation District Rules,” 15. 
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Many landowners were further upset by the fact that they could not sell unrestricted (and 

therefore potentially very profitable) water rights to water marketers. Patrick Crimmons, a 

Brazos Valley Groundwater Alliance member explained the regulation by groundwater districts 

this way, “People are under the impression that once they [groundwater conservation districts] go 

into effect, they have lost their right to sell water. They have never had rules before and they are 

going through the painful process.” Landowners, of course, still had the right to sell water, just 

not in unlimited quantities. 6  

Marcus Greaves, who was a Board member at the district’s inception, shared his thoughts 

on groundwater as a land right during a 2004 BVGCD meeting:  

I know we’ve said that this Board is not here to set a price on water, but I also think we 
are not here to take away from the landowners.  I know this is not Oil, but the Oil and 
Gas companies do it.  There have been a lot of oil wells in fields that have not been 
depleted.  Look at the Oil & Gas Leases and figure out some way to write it so the 
landowner gets a percentage.  I know it would not have passed in Robertson County if 
they knew that now in the Rules the landowner is not going to be compensated for the 
water taken from under their land.  I know what the Rule of capture says, but I still feel 
that you are taking away a value from their property.7 
 
The concept that groundwater conservation districts took value away from land became a 

popular discussion among landowners both in and out of the BVGCD.  The Texas Landowner’s 

Council, a state-wide organization, argued that groundwater conservation districts were an 

infringement on property rights.  According to this group, state laws governing groundwater 

districts in Texas did not adequately recognize property rights or prevent districts from 

exploiting landowners. The organization also wanted to establish groundwater rights on a per-

acre basis, allowing landowners to produce water in proportion to the amount of land they owned 

overlying an aquifer. Jimmy Gaines, President of the Texas Landowner’s Council said: 

                                                           
6 Melissa Sullivan,“Residents voice groundwater concerns,” The Eagle. September 2, 2004. 
7 Brazos Valley Groundwater Conservation District, “Brazos Valley Groundwater Conservation District Public 
Hearing Minutes,” September 1, 2004, 2. 
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Landowners own all basic necessities for life, such as water, and are outvoted by those 
needing what they own.  The Bill of Rights was written to protect all individual rights 
from the majority, and therefore, rights were never meant to be subject to local control.  
With local control, a deed does not secure one’s groundwater rights.8  
 

 Some groundwater conservation districts actually allot pumping permits based 

predominantly on acreage, but in areas with such varying topography as Robertson and Brazos 

Counties, that kind of allotment is scientifically unsound. As Bill Riley, the General Manager of 

the BVGCD explained, the aquifer's downward slope makes it impossible to control the acreage 

each pump affects. Riley added, “A large well can affect another well twenty miles away, 

making it necessary to rely on a different [scientifically based] system limiting the total amount 

of wells that are tapped.”9 

 The Texas Landowner Council also argued that the voting process that created 

permanent groundwater conservation districts did not adequately represent the voice of Texas 

landowners. The Council agreed that the local elections that placed the district in charge allowed 

the citizen majority to prevail in classic democratic fashion, a practice likely to insure that rural 

landowners were not the majority. The Landowner’s Council argued that these locally controlled 

districts governed land rights but were elected by a vast majority of non-landowning citizens. In 

the case of the BVGCD, Brazos County (much less rural than Robertson County) easily 

approved the creation of the BVGCD with an overwhelming majority. But when Robertson 

County voted, the approval majority was only 52 percent. Was the Texas Land Council voicing a 

legitimate concern about Texas land owner rights?  Or should all Texans have an equal say in 

creating groundwater conservation districts?  

Landowners seemed displeased with the approach of groundwater conservation district 

regulation on private property rights, but they were not the only ones concerned with the 
                                                           
8 Texas Landowners Council, “The TLC Reporter” (February 2010), 1-5. 
9 Hipp,“Water-rich Brazos Valley Attracts Thirsty Marketers,”  The Eagle,  July 28, 2002. 
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practices of the BVGCD. Voters within Brazos and Robertson Counties both chose to join the 

district. The BVGCD was created to include Robertson and Brazos counties in order to protect 

each county’s interests to insure that each county had an adequate supply of groundwater. 

Historically, Brazos County uses considerably more groundwater than Robertson County.  Some 

years, like 2000, Brazos County used almost 15,000 more acre-feet than Robertson County. Both 

Counties rely heavily on the Carrizo-Wilcox aquifer, and both covet the higher quality water of 

the Simsboro formation of the aquifer. With the establishment of the bi-county district, 

Robertson County gained a more significant role in the management of the groundwater shared 

by the two counties. The intent of this was to allow Robertson County to protect its water from 

Brazos County, which drilled the majority of their municipal wells along the northern border of 

the county, bordering Robertson County and tapping into the Simsboro formation.10 

During the district’s inception the Brazos County Commissioner, Tony Jones explained 

the bi-county district this way, “I think it will be good for everybody. We’ve [Brazos County] 

got the population, they’ve [Robertson County] got the water. It’s a good marriage because 

Brazos County’s larger population will end up providing much of the financial support for the 

district. But this marriage has not been seen as beneficial by everyone involved. 11 

Residents of Robertson County expressed fears that Brazos County would gain too much 

power within the conservation district. A group of Robertson County landowners, called 

“Robertson First” suggested that Robertson County should have formed its own district or joined 

a district with other rural counties. The group argued that Robertson County had about 90 

percent of the usable water, and that if the district had not been formed, Robertson County could 

                                                           
10 Brazos Valley Groundwater Conservation District, “Groundwater Management Plan - 2010,” 19,20. 
11 Craig Kapitan, “District Aims to Protect Aquifer from ‘Onslaught of Outsiders,’” The Eagle, November 1, 2002. 
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charge Brazos County for water produced on land within Robertson County, which they saw as 

beneficial.12   

Individuals outside the Robertson First organization also had concerns that due to the fee-

based charges for water use within the BVGCD, Brazos County which would pay a larger annual 

amount, would therefore receive a larger influence over how the BVGCD operated. District fees 

amount to $0.12.5 per acre-foot of water used for irrigating agricultural crops and the more 

expensive, $0.0425 per 1000 gallons produced for all other wells (which mainly consisted of 

industrial and municipal wells). Jess McCrory of Robertson County owns Goodland Farms, 

which is a predominantly cotton-based farm, published his views in the local newspapers. He 

wrote, “The [Brazos Valley Groundwater Conservation District] has given away all the water 

that it considers to be available from the Simsboro aquifer to Bryan, College Station, Texas 

A&M University, and other Brazos County users and there is nothing left for Robertson 

County.” He added, “Bryan, College Station, and Texas A&M together pay about eighty percent 

of the District’s total revenue. Wonder why they get special treatment?”13  

McCrory was correct that the BVGCD received more fee-based income from the 

municipalities of Brazos County, but he should have recognized that the Board of Directors gave 

equal representation to each county. The Board of Directors was created to determine policy and 

regulate the withdrawal of groundwater within the BVGCD boundaries. The Board consisted of 

eight members who served in the various offices such as President and Vice President of the 

BVGCD. These eight members comprise four representatives from each county. Brazos County 

has a representative of rural water suppliers, agricultural interests, Bryan, and College Station. 

                                                           
12 Ibid. 
13 Brazos Valley Groundwater Conservation District, “Brazos Valley Groundwater Management Plan,” 14-20; Jess 
McCrory, “Response to Bill Riley’s Opinion Article that published in the Franklin News Weekly on Feb. 12,” 
Franklin News Weekly, February 19, 2008.  
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Robertson County has a representative of rural water suppliers, agricultural interests, municipal 

interests, and industrial interests. 14  

While the organizations such as the Texas Landowner’s Council and Robertson First 

argued about the constitutionality of groundwater conservation district formation and per-acreage 

allotment, and rural versus municipal interests, many landowners in the BVGCD expressed their 

displeasure with water restrictions as such. Some of these landowners were not involved in large-

scale production, did not have wells large enough to require permits, and did not necessarily 

want to lease their water rights to marketers – but they nonetheless did not like having the option 

taken away. They saw groundwater as a right they were entitled to because they owned land 

above an aquifer. Some landowners created the Brazos-Robertson Landowners Association to 

lobby the BVGCD after it achieved permanent status in 2002, but aside from a few outspoken 

individuals, the Brazos-Robertson Landowners Association has remained essentially silent as an 

organization. The organization was created by a ranch manager in Robertson County who said 

that the BVGCD was a “water-hoarding district,” and that, "Essentially, the ability to drill is a 

property right."15 

One member of the Brazos-Robertson Landowners Association, Leon Denena, voiced his 

support of groundwater as a vested property right. Denena was a life-long farmer and rancher in 

rural Robertson County and vehement of his disapproval of the restrictions introduced by the 

BVGCD.  By 2005, the sixty-seven-year old never had a need for major pumping, and 

occasionally drilled small domestic wells to provide for his livestock, and crops of cotton and 

corn. "I don't want anything that doesn't belong to me, but at the same time, I don't want anything 

                                                           
14 Brazos Valley Groundwater Conservation District, “Brazos Valley Groundwater Conservation District Rules,” 8. 
15 Kapitan, “Dispute taps into well rights,” The Eagle. July 10, 2005. 
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that does belong to me given away," Denena said. "I want to be sure that when [my children] 

take possession of that land, it's still intact with all its rights."16  

When Denena discussed the idea of his land with “all its rights” he referred to his ability 

to pump as much water as he pleased, as established by the rule of capture. For nearly a century, 

he could have pumped as much water as he wished with impunity. But Denena never did. In fact, 

none of his wells produced more than the 50,000 gallons per day amount that required a permit. 

Denena’s wells required registration with the BVGCD, but not an approved permit.17   

Denena had expressed his respect for water conservation and the need for water districts, 

but it seemed his role as a property owner trumped his support of the BVGCD. He explained that 

even if the aquifer [Simsboro section of the Carrizo Wilcox] had been tapped to capacity that 

other users “ought to reduce the amount they pumped in order to make room” for him. He said 

“that would be the only way to preserve his [property] right” as a landowner. Denena was 

concerned not only about property rights in terms of irrigating his corn and cattle, but because he 

believed groundwater marketing was profitable. Denena believed that one day groundwater 

would become a commodity to sell, like oil or natural gas. He also believed that when that day 

came, he deserved to be compensated.18  

The interpretation of groundwater as a commodity to be sold to water marketers was a 

concern for landowners. If they owned land above the coveted Simsboro formation of the 

Carrizo-Wilcox aquifer, they thought they had the potential for great economic gain by selling 

their groundwater rights to marketers. But with the institution of the BVGCD, which required 

permit approval for wells not used for domestic purposes and pumping rates of more than 50,000 

gallons per day, Robertson and Brazos County landowners lost the ability to lease or sell 

                                                           
16 Ibid. 
17 Ibid. 
18 Ibid. 
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unlimited water rights. Had they not voted for the establishment of the BVGCD, they certainly 

could have pumped as much as they pleased or leased/sold as much of their property right as 

they wished and be protected by the rule of capture. Ronnie Knesek was one of the landowners 

who jumped on the water marketing band-wagon before the establishment of the BVGCD. 

Knesek owned about 300 acres of mostly farm land, west of the small town of Lyons in Brazos 

County. He leased his water rights to the Brazos Valley Groundwater Alliance in May of 2002 in 

hopes of making money from the groundwater pumped from his land. Knesek had a similar 

approach to the future worth of groundwater as Denena, and explained, “I think it’s a matter of 

time until water’s going to be worth more than oil. It will be income for me and future 

generations.”19  

Knesek leased his water rights before the creation of the BVGCD and was therefore able 

to continue to collect the royalites promised by the water marketers in accordance with BVGCD 

rules. Knesek’s permit for the Simsboro formation became even more valuable in 2004 when the 

BVGCD announced that the amount of groundwater available for permit would only allow for 

about twelve more large-scale pumping permits. The remaining twelve permits would be last 

permits available without infringing on the BVGCD Water Plan. Wells that did not require 

permits were allowed to continue to register and produce from the Simsboro formation without 

further limitation. Knesek’s pumping continued because it complied with the district’s 

requirements for well spacing, and because the well did not pump more than 3000 gallons per 

minute, and because the district granted a historic use permit to Knesek. A historic use permit 

meant that landowners could obtain permits for wells in operation at the time the BVGCD Rules 

were adopted. The district, however, reserved the right to impose more restrictive permit 

conditions on new permit applications and applications for increased use by historic users. The 
                                                           
19 Hipp, “Water-rich Brazos Valley Attracts Thirsty Marketers,” The Eagle, July 28, 2002. 
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mission of the historic use permit was to allow those already utilizing groundwater within the 

district to continue operation, but to be monitored and limited after the creation of the district in 

order to ensure that future projected needs of the BVGCD could be met.20   

Because the BVGCD quickly reached such a limited amount of permitted water from the 

Simbsboro formation, historic use permits became even more important for those with granted 

access to the most sought after groundwater in the district. Those who had permits to the 

formation valued their granted rights more than ever and sought to maintain production levels of 

the groundwater they were allowed. Fears were that eventually those who did not use all of their 

allotted groundwater might face a reduced permitted amount. Groundwater conservation districts 

attempt to allocate appropriate amounts of water through permits in order to ensure a fair and 

reasonable amount of groundwater per user. By granting historical use permits, the districts 

attempt to grant historical users the amount of water needed to continue their previous average 

usage rates. Should a person over-estimate the amount used annually so that the permit holder 

held rights to more water than he produced annually, it could decrease the acre-feet available to 

other users. This became an issue for Cliff Skiles, a farmer who tried to prove the accuracy of his 

historic use permit in order to secure enough groundwater to continue his farming operations in 

Robertson County. The BVGCD argued that Skiles held more water permits than necessary to 

grow his crops, and the BVGCD wanted to reduce his annual pumping permit. 

According to newspaper reports and minutes of the BVGCD Meetings, Skiles and the 

Skiles Family Partnership were contesting a 48,000 acre-feet per-year permit (from various 

                                                           
20 Hipp, “Water-rich Brazos Valley Attracts Thirsty Marketers,”  The Eagle,  July 28, 2002; Brazos Valley 
Groundwater Conservation District, “Brazos Valley Groundwater Conservation District Rules,” 16-19; Rule 8.3-g 
states that “Changes in withdrawal and use of groundwater under a historic use operating permit may not be made 
without prior approval of the Districts, and such changes will jeopardize the historic use preservation. Evidence of 
historic use must be presented to the District before such a use may be preserved. For agricultural irrigation wells, 
the District shall not grant over 2 acre-feet per irrigated acre annually as historic use absent actual production, 
providing that the applicant’s well is capable of producing the requested withdrawal amount.  
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district aquifers) to irrigate 8,509 acres. The issue with Skiles’s permit arose when he applied for 

another permit for 8,300 acre-feet (which would be pumped from the Simsboro formation) to 

replace surface water lost in 2004. This request led to a reduction of Skiles’s historic use permits 

and a debate between Skiles and the BVGCD arose regarding the amount of groundwater needed 

to irrigate his fields. The BVGCD claimed that Skiles did not need as much water as he 

requested and that the granting of an additional 8,300 acre-feet annually could negatively affect 

surrounding wells, particularly several wells that served the city of Hearne. Skiles and the Skiles 

Family Partnership, LTD requested that their permit be increased to 20,481 acre-feet annually of 

groundwater from the Simsboro formation; however, the BVGCD argued that he had been 

granted an excess of water in the historical use permit he already held. This meant that the 

BVGCD was arguing that his permit should be reexamined with the purpose of decreasing this 

amount. Skiles filed suit against the BVGCD in 2006 in order to maintain his historic use permits 

and continued to appeal to the district for an additional permit to replace lost surface water.21  

The BVGCD argued that hydrologic data proved that the 20,481 acre-feet could not have 

been withdrawn from the Skiles wells that pumped from the Simsboro formation. The data 

indicated that the Skiles’ wells would have had to run all day, every day for 250 days in order to 

withdraw 20,481 acre-feet. Skiles disputed these data and argued that each of his wells could 

produce over 2,500 gallons per minute or more, but that the “or more” was not accounted for in 

the calculations by the BVGCD and that his wells could produce much more, as much as 4,000 

gallons a minute. Skiles would eventually invite hydrologists, BVGCD Board members, and the 

local paper, The Hearne Democrat to his farm to test eight of his wells, each of which were 

                                                           
21 David Thompson, “Skiles Demonstrates Water Pumping Capabilities,” The Hearne Democrat, March 25, 2009. 1, 
11. 
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shown to pump at least 3,000 gallons per minute (an amount that would support his claim that his 

wells could produce 20,481 acre-feet annually).22  

Skiles claimed that the requested amount of water was needed in order to produce food-

grade crops. Along with the argument over how much water he was entitled to historically, there 

was now a question of how much water was actually needed to irrigate his crops adequately. 

Skiles claimed that he used 3-3.5 acre-feet of water an acre to irrigate his crops, which was 

higher than what BVGCD experts claimed would be needed for food-grade crops. The BVGCD 

enlisted the expertise of Dr. Dana O. Porter, an Associate Professor at Texas A&M University 

and Extension Agricultural Engineer, who argued that Skiles’s crops would require only 1.6 

acre-feet per year. Two other experts were also called upon to give their estimated irrigation need 

for food-grade crops. Al Nelson, the Texas A&M Farm Superintendent, suggested that only 6 

inches per acre of irrigated water would be necessary. Dr. Juerg Blumenthal, an Associate 

Professor in the Texas A&M Soil and Crop Sciences Department, seconded the opinion that 6 

inches per-acre was a sufficient amount of irrigation.23 

Skiles offered his own experts to counter the BVGCD-suggested irrigation need of food-

grade crops.  Dr. Eugene B. Ellis, who holds a doctorate in plant breeding from Texas A&M, 

supported Skiles’s claim that food-grade crops required more water. Ellis explained to the 

BVGCD Board of Directors that “You need to prepare yourself to supply all the water the plant 

needs about 38 inches of water per acre…soybeans need about 30 inches.”  Perhaps one of the 

most illuminating aspects of the debate about necessary irrigation amount came from Dr. Porter, 

                                                           
22 Ibid.  
23 Thompson, “Water District Manager, Local Farmer at Odds Over Water Well Permitting,” 1, 9. 
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the expert brought in by the BVGCD. Dr. Porter suggested that in a drought year, Skiles would 

require 31,842 acre-feet, about 3.7 acre-feet a year.24  

There was another component to this discussion of food-grade crops. Crops such as 

soybeans, which Skiles produced, need plenty of water or else their quality is reduced. Soybeans 

actually lose ideal high protein-to-fat ratio if the plant is stressed due to a lack of water. If Skiles 

did not receive the adequate amount of groundwater to irrigate his crops, his food-grade yields 

would not be a high enough quality to be considered food-grade. This, of course, would make his 

farming operation less profitable.25 

The case ended after a mediated agreement between Skiles and the BVGCD in February 

2009 and Skiles was granted the permit amount he requested. The BVGCD Board of Directors 

unanimously approved the historic use permits as well as an official dismissal of the case. This 

granted Skiles permits for twelve Simbsboro formation wells totaling 20,481 acre-feet and 

permits for fifty-five wells that would produce another 10,000 acre-feet from the Brazos River 

Alluvium. This case served as an example of the ability of landowners to protect their own 

interests within the BVGCD, as well as the complexities of groundwater management because of 

variations in irrigation use due to crop needs, recharge rates, changes in surface water, well 

production, and the use of various aquifers. 26 

During the public meeting of the BVGCD that announced this decision, some in 

attendance voiced their support for the use of groundwater in agricultural uses, namely irrigation. 

One in particular, Tim Prater of Coufal-Prater Equipment LTD, a farm equipment business in the 

area, shared his support of the Skiles decision: 

                                                           
24 Ibid. 
25 Ibid.  
26 Kendra Maness, “Groundwater District Closes Book on Skiles Suit, issues Permits,” Hearne Democrat, 
November 25, 2009. 1,2.  
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They are utilizing the water for agricultural production that is very critical to this area, 
and I think that, you know, that is their desire to do it, and I think limiting them on that is 
not the right thing to do. We all know agriculture is a big part of this community. Their 
plans of using the water is for production of agriculture and that is dear to all our hearts 
here in this room.27 
 
Adjusting to prorated water permitting became a difficult and contested experience for 

those within the district boundaries. But the emergence of landowners as the most vocal citizens 

was not a surprise, because they are the members most directly affected by the decisions of water 

regulation. Citizens who reside in the city limits often rely on municipal supplies of water, while 

rural landowners are normally supplied by domestic wells. Rural landowners are also those 

engaged in farming, and therefore the greatest consumer of groundwater in Robertson County 

and throughout the state. It can be no surprise then, that these landowners so quickly announced 

their displeasure of the BVGCD when water restrictions were instituted.  

But how much of this was an actual restriction on groundwater production, and how 

much of this backlash was a response to a forced reevaluation of groundwater in terms of a 

vested land right? Take Leon Denena, for example. He was outspoken about the possible 

restrictions on his ability to pump groundwater, even though he did not produce enough water to 

request a permit with pumping restrictions. Denena’s displeasure with the groundwater 

conservation district was because he did not like having limitations on what his land could 

produce, whether he planned to pump that much water or not. He interpreted water like oil in the 

sense that it was a source of profit and a private property right, rather than a life sustaining 

resource that helped support other citizens and their interests. Opinions like Denena’s raised the 

question on whether groundwater should be treated like a commodity, especially when surface 

water is treated as communal property owned by the state. This is a question to be answered by 

                                                           
27 Ibid.  
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future generations. Within the BVGCD, groundwater remained a land right, but a limited land 

right. 

The Regional Water Planning Group that contains the BVGCD estimated that by the year 

2060, the district would demand 117,559 acre-feet of groundwater in order to fill local water use 

needs. In 2007 the BVGCD used 65,184 acre-feet of groundwater. Unfortunately the BVGCD 

expressed its fears that the projected numbers would not appropriately reflect the actual growth 

within the BVGCD, largely because reporting of irrigation use to the Texas Water Development 

Board was voluntary and the BVGCD historic use permits for irrigation substantially exceeded 

the Texas Water Development Board data. Therefore the BVGCD will move forward with its 

most desired aquifer permitted to maximum capacity, and a number of rural landowners still 

unsatisfied with how the regulatory powers of the district have developed. If two rather small 

counties with (in Texas terms) an abundance of water resources cannot agree on how to “share” 

their water, the entire state certainly will have difficulty accomplishing this same task. 28 

 

                                                           
28 Brazos Valley Groundwater Conservation District, Groundwater Management Plan - 2010, 20-21. 
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CHAPTER 6 

CONCLUSION 

A case study of the Brazos Valley Groundwater Conservation District illustrates most of 

the complicated issues that arise from groundwater use in Texas. Certain areas have more ground 

water than others, causing debates about whether to distribute water from areas with more 

plentiful underground waters to areas with fewer such resources. This problem, which can affect 

the state as a whole as West Texas and East Texas consider moving water from one area to 

another, appeared in the two-county BVGCD as participants struggled to regulate the water of 

the district in order to supply the “more thirsty” Brazos County with the more “plentiful” 

resources of Robertson County. Finding a balance in the management of the numerous aquifers 

with complex recharge zones and varying water table levels, and the many areas of Texas vying 

for the same aquifers has become a complicated and delicate task. Combine this situation with a 

state prone to severe droughts, and yet heavily dependent on the irrigation industry (even in 

eastern parts of the state), and it is clear that Texas is saddled with a tremendously difficult task, 

especially when the projected population increases are considered. 

In 1949 groundwater conservation districts were created as the result of a compromise 

between municipalities and conservationists on one hand, and landowners/irrigators of northwest 

Texas on the other. The purpose was to begin conserving the virtually non-renewable resource of 

the Ogallala aquifer. As time progressed, so did the creation of groundwater conservation 

districts across the state and in areas with a plethora of diverse groundwater resources. With the 

introduction of the 1968 Texas Water Plans, the state began a series of state-wide planning 

efforts to conserve water resources that would continue to increase in scope and scientific 

understanding as the years progressed. Such planning required an increasingly centralized 
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approach to groundwater conservation, because the major aquifers of the state crossed political, 

geographic, and even interstate boundaries. With the introduction of the 2002 Texas Water Plan, 

Texas increased the influence of regional planning guidelines and groundwater conservation 

district power, allowing the power and roles of groundwater conservation districts to increase 

even more in Texans’ lives. This increased power of conservation districts was granted in order 

to help the 2002 Texas Water Plan become a reality – essentially increasing the power of the 

districts in order to institutionalize a much larger, state-wide planning effort.  

The history of groundwater conservation districts is an account of the public regulation of 

a private resource – a difficult dance in a state committed to private landowners’ rights to natural 

resources. Texas did not overturn the private property right of Texas lands with the institution of 

groundwater conservation districts. Restrictions on groundwater pumping to ensure water for the 

greater population of the state was often welcomed in theory, but not in practice. The BVGCD 

saw this after its creation in 2002.  

The rule of capture guaranteed landowners ownership of everything below their land, and 

the use of it without regard for their neighbors. This ruling had not been overturned by any court 

case and is still in effect today. However, the increasing regulatory role of groundwater 

conservation districts in groundwater management prompted some to ask the legislature to 

reaffirm groundwater as a vested property right. In 2011, Senator Troy Fraser, Republican from 

Horseshoe Bay, introduced legislation to amend the state’s water code to ensure a legally 

protected ownership of groundwater for landowners. Senate Bill 332 was introduced by Fraser 

on February 2, 2011 and passed the Texas Senate on March 30, 2011 and later the House of 

Representatives on May 24, 2011 where it awaits the Governor’s signature.1 

                                                           
1 Texas Legislature Online History, Bill SB 332, Legislative Session 82(R), Council Document 82R 2286 PMO-F, 
http://www.capitol.state.tx.us/BillLookup/History.aspx?LegSess=82R&Bill=SB332, accessed May 10, 2011.  

http://www.capitol.state.tx.us/BillLookup/History.aspx?LegSess=82R&Bill=SB332
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SB 332 was written to confirm that groundwater beneath the surface of land (much like 

oil or natural gas) belongs to the owner of that land surface. This is, of course, different from 

surface water, which is property of the state. Thirteen landowner, agricultural, and wildlife 

organizations rallied together behind the bill, including the Texas Land Council, the Texas Farm 

Bureau, the Texas Wildlife Association, and the Texas and Southwestern Cattle Raisers 

Association.  While the rule of capture has not been overturned in a Texas courtroom, these 

groups argued that some groundwater conservation districts, the Texas Attorney General’s 

Office, and the Alliance of Groundwater Districts were attacking groundwater as a property right 

by filing various court cases across the state. The landowner groups claimed that these cases 

showed that some groundwater conservation districts did not recognize groundwater as property 

of the landowner until it was pumped from beneath the surface. The landowner groups wanted to 

ensure that groundwater would continue to be considered part of the land as established by the 

rule of capture in 1904 and seen as a property right even before it is pumped from beneath the 

surface. Many have argued that SB 332 does not change the current legal understanding of 

groundwater rights, just solidifies it through legislative action.2  

During an event held at Texas Tech University by the Texas and Southwestern Cattle 

Raisers Association, the Texas Wildlife Association, and the Texas Farm Bureau in 2010; 

attorney Russell “Russ” Johnson explained, “The worst [place] to settle a water issue is in the 

courts, a better place would be the Legislature where the intent is to balance local and state 

control.”  Johnson is no stranger to twenty-first century groundwater right discussions; he has an 

impressive list of court cases under his belt where he has often successfully defended the rights 

of landowners. Johnson also represented the Brazos Valley Water Alliance in 2004 and voiced 

                                                           
2 Joe Parker Jr., “Guest Column: SB 332 Strikes the Best Balance,” Odessa American, April 22, 2011. 
http://www.oaoa.com/articles/groundwater-64073-landowners-texas.html, accessed April 28, 2011. 

http://www.oaoa.com/articles/groundwater-64073-landowners-texas.html
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his opinion of the rules developed by the BVGCD, saying that the districts’ rules needed 

amending because the rules failed to protect landowners’ rights. He continued, “Our view is that 

all landowners have access to groundwater. The district [BVGCD] has a number of 

circumstances where a landowner wouldn’t have rights at all.”3 

SB 332 illuminates the Texan approach to groundwater conservation. Clearly, 

landowners want to maintain their property rights in the form of groundwater rights. As one 

Uvalde County Farmer said, “They want to say the water underground belongs to everybody.” 

That, he argued would be “disastrous” for farmers. Jason Skaggs, the executive director of 

governmental and public affairs for the Texas and Southwestern Cattle Raisers Association, 

explained vested groundwater rights this way, “If you have no rights, then you have no 

protection.” The idea that groundwater is a public resource, rather than a private commodity 

remains a central theme in groundwater management in Texas. Skaggs explained, “For the 

majority of landowners, it’s a property rights thing. It’s a Texas thing.”4 

Just as SB 332 passed the House, individual opinions surfaced regarding the bill. The 

Dallas Morning News published an opinion piece by Malcolm Harris, a landowner, rancher and 

lawyer in Austin. He voiced his concern about the bill, particularly given the 2011 spring 

drought diminishing groundwater recharge across the state and stating that groundwater 

conservation districts and their accomplishments are needed now more than ever. Harris said, 

“Sadly, our Legislature is poised to pass a bill, SB 332, that could cripple or even destroy the 

groundwater management system previously put into place. This would be ironic, given that the 

                                                           
3 Kevin Welch, “Groups Seek Support to Keep Groundwater Rules,” Amarillo Globe News, November 2, 2010, 
http://amarillo.com/news/local-news/2010-11-02/groups-seek-support-keep-groundwater-rules, accessed April 10, 
2011; Melissa Sullivan, “Residents Voice Groundwater Concerns,” The Eagle, September 2, 2004; Brazos Valley 
Groundwater Conservation District, “Public Hearing Minutes September 2, 2004,” (Hearne, Tex: 2004), accessed 
October 2010.  
4 William Pack and Colin McDonald, “Water Rights Pose Sticky Issue,” The Houston Chronicle, January 26, 2011. 
http://www.chron.com/disp/story.mpl/metropolitan/7399935.html, accessed April 10, 2011. 

http://amarillo.com/news/local-news/2010-11-02/groups-seek-support-keep-groundwater-rules
http://www.chron.com/disp/story.mpl/metropolitan/7399935.html
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Texas Constitution charges the legislature with the responsibility of ‘preserving and conserving’ 

natural resources.” Harris’s fears centered on the possibility that the bill would invigorate the 

rule of capture and undermine the water conservation system of integrated management through 

groundwater conservation districts. Harris continued: 

Recent groundwater management reforms very sensibly require groundwater districts to 
manage draw-down consistent with long-term supply. A blanket declaration of private 
entitlement does not align with this management plan, inviting ‘takings’ lawsuits against 
our groundwater conservation districts instead. The costs of these lawsuits will render our 
underfunded districts bankrupt.5 
 
Three days later, the Dallas Morning News published a response to Harris’s piece.  Mark 

McPherson of Dallas wrote that SB 332 was the legislature’s way of recognizing “the 

longstanding principle that Texas landowners owned the groundwater beneath their land” adding 

that this right never should have been questioned. McPherson said, “SB 332 became necessary 

because some groundwater conservation districts are trying to completely eliminate these water 

rights so they can regulate groundwater with virtually no accountability.” This opinion serves as 

an example of how some citizens understand the role of groundwater conservation districts and 

their regulatory powers. To further show McPherson’s misunderstanding of the hydrologic cycle 

and the goal of groundwater conservation districts, he suggested within his response that districts 

should be consolidated to have one district per aquifer and “allow groundwater conservation 

districts to only tax groundwater production and require all groundwater conservation districts to 

use the expertise and knowledge of the Texas Water Development Board.” Opinions like 

McPherson showcase the lack of education and understanding of so many Texans regarding 

groundwater and its regulation. Adequaate representation of citizens would be very difficult if 

                                                           
5 Malcolm Harris, “Legislative Attack on Conservation,” Dallas Morning News, May 25, 2011, 15A.  
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each aquifer has its own district, and the Texas Water Development Board already works closely 

with the 96 districts to create scientifically based planning.6 

Sixty years after the creation of groundwater conservation districts, groundwater remains 

a property right much like it had been described in the case Houston & Texas Central Railroad 

Co. v. East. The difference is that in 2011, groundwater conservation districts, where established, 

can place limits on the amount of groundwater pumped from the many aquifers of the state. 

Thus, unlike the East case, the development of groundwater conservation districts showed how 

Texas developed its understanding of groundwater and is now attempting to manage it through 

this scientific approach.  

Water has always been a vital component to the lives of Texans. By the mid-twentieth 

century groundwater was recognized as a precious and necessary resource to meet the growing 

needs of the state with the creation of groundwater conservation districts. In the next fifty years, 

the Texas population is expected to double, and the demand for water is expected to increase by 

27 percent. In 2000, Texas used 17 million acre-feet of water and future projected needs estimate 

that Texas will demand 21.6 million acre-feet by 2060. The Texas Water Development Board 

said in 2007 that the “existing water supplies - being produced with current permits, current 

contracts, and existing infrastructure during drought – are projected to decrease about 18 

percent…This decrease is primarily due to the accumulation of sediments in reservoirs and the 

depletion of aquifers.” This would force Texas to find a way somehow, to provide an additional 

8.8 million acre-feet of water by 2060 if new water supplies could not be developed.7 

The Texas Water Development Board and its various planning groups have identified 

nearly 4,500 strategies and projects that could potentially generate an additional 9 million acre-

                                                           
6 Mark McPherson, “Groundwater Ownership,” Dallas Morning News, May 28, 2011, 24A. 
7 Texas Water Development Board, 2007 Texas State Water Plan, 2. 
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feet per year. The cost of these plans is estimated at $30.7 billion. With such a hefty price tag, 

the conservation of Texas’s current water resources becomes increasingly more important. It 

remains unclear exactly how the state would provide the $30.7 billion to bring these plans to life, 

but such a drastic undertaking would undoubtedly involve all the state’s citizens to some degree, 

not just those with vested property rights.8 

Texas hydrological experts and lawmakers now understand more about the hydrological 

complexities of groundwater formation than ever before, and recognize that an increased 

population coupled with generally depleting resources is a dire concern for the future of the 

state’s groundwater needs. But the need to keep groundwater rights attached to the land has 

clearly been an ideal that Texans can not relinquish, and groundwater conservation districts 

currently remain the only established way to regulate groundwater for future generations –

property right or not. Given the devotion to local autonomy through groundwater conservation 

districts, the court’s refusal to rule against the “rule of capture,” and the proposed SB 233, it does 

not seem that Texans will relinquish their property rights to groundwater anytime soon.  This 

remains the case even though landowners have not been asked to relinquish their land rights, 

only to accept regulation of large-scale pumping. The concept of letting go of total private 

control of their land resources remains too painful for many landowners that see groundwater 

conservation districts as a slippery slope towards losing their rights to natural resources below 

their land.  

Groundwater regulation through conservation districts began as a compromise in 1949 

and is now a balancing act between private and public interests, with groundwater conservation 

districts representing the public and attempting to work for the majority, but many strong private 

interests still do not accept it as working. Given the population estimates and future projected 
                                                           
8 Ibid. 
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needs of groundwater resources for the next fifty years, the desire to hold groundwater as a 

private property right may not be amenable to a state in need of so much water, particularly by 

those Texans who do not own land, and therefore, do not own water. The concept of the “rule of 

the biggest pump” certainly could not reasonably apply to a population that resides mostly in 

urban areas and relying on a common resource. One fact does prevail— that it is unlikely, no 

matter the ownership of the water below Texas, that conservation districts such as the Brazos 

Valley Groundwater Conservation District will continue to provide a vital role in the 

management of such a precious and misunderstood resource.   
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