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While there has been a substantial body of research on interest group activity in 

U.S. federal courts, there has been comparatively little analysis of interest group 

engagement with state courts. Given that state courts adjudicate the vast majority of 

cases in the American legal system and very few cases are appealed to the Supreme 

Court, understanding why organized interests participate in these courts is of great 

importance. The present study analyzes interest group involvement as amicus curiae in 

all state courts of last resort from 1995-1999 to examine what factors motivate organized 

interests to turn to the courts. The results indicate that interest groups are primarily 

motivated by their policy goals in deciding which cases to file amicus briefs in, but that 

they are limited in their ability to file by institutional constraints unique to state courts 

of last resort. This research provides insight into interest group behavior, state courts 

and the role organized interests play in influencing legal outcomes in the American 

states. 
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CHAPTER 1

AMICUS BRIEFS IN STATE COURTS OF LAST RESORT

1.1. Introduction

Why do some cases decided in state courts of last resort attract the attention of

interest groups while others do not? Previous research has examined why organized interests

participate in cases at the U.S. Supreme Court (e.g. Hansford 2004, Salzman, Williams

and Calvin 2011) and the U.S. courts of appeals (Martinek 2006). These studies find that

institutional and case-related factors can serve as cues to interest groups about which cases

best serve as vehicles to achieve their policy goals. However, scholars have yet to explain

why organized interests participate in state courts of last resort. Given that state supreme

courts adjudicate the vast majority of cases that are appealed in the American legal system,

it is important to better understand how these groups engage these courts, and what factors

prompt them to do so.1 Most often, this participation occurs through the filing of amicus

curiae, or “friend of the court” briefs, with the group acting as a third party in a case to

advocate for their preferred case outcome. This is an important avenue of exploration as the

number of cases in state supreme courts that attract amicus briefs has increased dramatically

over time and across all states (Corbally, Bross and Flango 2004, Epstein 1994). It is apparent

that organized interests are increasingly attracted to filing these briefs, yet it is less clear

why some cases attract interest group attention while others are ignored. So while some

information is known about the way organized interests engage state courts, the question of

why these groups turn to the court to begin with is still unexplored.

The purpose of this study is to analyze the determinants of the filing of amicus curiae

briefs in state courts of last resort.2 This article examines both case-specific and institutional

1In this paper, the terms state court of last resort, state supreme court and state high court are used
interchangeably. They all indicate the court of last review in each in state. Likewise, the terms organized
interest and interest groups are used interchangeably but both refer to “a variety of organizations that seek
joint ends through political action” (Schlozman and Tierney 1986).

2This study examines amicus briefs that are filed in cases at the merits stage in state courts of last resort.
In some states, amicus briefs can also be filed in an earlier stage petitioning for review of a case analogous
to amicus filings at the certiorari stage in the U.S. Supreme Court.
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variables to investigate the underlying factors that motivate interest groups to file amicus

briefs in state supreme courts. I posit that interest groups are driven to file briefs when

cases are better able to serve as vehicles to accomplish the policy goals of the group. First,

following Hansford (2004), I theorize that groups will be attuned to case specific factors

that make some cases better means of achieving and sustaining preferred policy outcomes

and thus good candidates for the filing of an amicus brief. Second, given the institutional

variation across state courts of last resort in areas such as the difficulty of filing amicus briefs

and methods of judicial selection, I hypothesize that there are institutional constraints that

will impact the likelihood of filing amicus briefs.

Investigating the factors influencing interest group participation in state courts of

last resort is important for several reasons. First, state supreme courts directly impact

policy in virtually all areas of law and are usually the final arbiters of issues of property,

torts, family, and criminal law, as well as claims arising under state constitutions (Corbally,

Bross and Flango 2004). Analyzing interest group motivation to file amicus briefs adds

to our understanding of institutional and case related factors that help shape these highly

significant institutions.

Second, amicus briefs represent a democratic outlet for groups to voice their opinions

on issues before the court. Analyzing why groups choose to exercise this opportunity facili-

tates an increased understanding of how these judicial institutions function in a democratic

context. For while a majority of judges on state high courts are subject to some kind of

election whereby the preferences of the electorate are made evident, amicus participation

represents a more case specific expression of interest aggregation. Thus, understanding why

organized interests mobilize and choose to participate in this manner sheds light on a lesser

examined mechanism of the democratic nature of the judiciary in the American states.

Lastly, previous research has shown that amicus briefs influence judicial decision-

making on the U.S. Supreme Court, from the vote on the merits to the content of the

opinion itself (Collins 2004, 2007, 2008a, 2008b, Kearney and Merrill 2000). Scholars have

found a similar impact on state courts of last resort with amici increasing the rates of success
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for the parties they support, and equalizing the playing field between litigants (Songer and

Kuersten 1995, Songer, Kuersten and Kaheny 2000). Given that amicus briefs impact judicial

behavior, it is important to study why groups file these briefs to gain insight into what causes

this influential form of participation in the courts.

In the following section, I provide a brief overview of amicus curiae briefs in state

courts of last resort and present my theoretical framework. Next, I outline case and insti-

tutional hypotheses. I then develop an empirical model to explain why some cases attract

interest group attention, while the vast majority do not. After testing this model, I conclude

with a discussion on interest group activity in state courts of last resort and suggest future

pathways for research in this area.

1.2. Interest Groups and State Courts of Last Resort

Organized interests mobilize in political institutions with the hope of achieving and

sustaining their policy goals (Bentley 1908, Nownes 2013). They likely turn to the courts

with the same intention, choosing to participate in cases that further their policy agendas.

The most common form of participation is through the filing of amicus curiae briefs, which

have become commonplace in the U.S. Supreme Court. Amicus briefs are filed by a variety

of organized interests and have been found to influence litigant success, rates of dissent,

opinion content and the ideological direction of the decision (Behuniak-Long 1991, Collins

2004, 2007, 2008a, Kearney and Merrill 2000, Solowiej and Collins 2009). This influence is

likely because of the role that amicus briefs can play in increasing access to information for

the justices, as they provide judges with persuasive legal information about potential policy

outcomes (Collins 2004, Hansford 2004).

Looking at state supreme courts, Epstein (1994) finds that a wide range of interest

groups file amicus briefs, and organized interest participation as amici increased substantially

between 1965 and 1990. While this pattern indicates growth in the use of amicus briefs in

state high courts, it still pales in comparison with the increase in the filing of amicus briefs in

the U.S. Supreme Court where over ninety percent of cases have attracted at least one amicus

brief in recent terms (Collins 2012). Further research has demonstrated that interest groups
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increase the success rate of the litigant they support and can level the playing field between

repeat players and disadvantaged litigants in state high courts (Songer and Kuersten 1995,

Songer, Kuersten and Kaheny 2000). In the most comprehensive study of amicus briefs in

state courts of last resort to date, Corbally, Bross and Flango (2004) find that while there

has been an upward trend in the number of briefs filed, there is great variation across states

with regards to rules and restrictions on filing amicus briefs.

While it is understood that interest groups increasingly file amicus briefs in state

courts of last resort, it is less certain what factors prompt them to do so. Case factors,

such as the legal issue area or salience of the case, influence organized interests’ decisions to

file amicus briefs in the U.S. Supreme Court and the U.S. courts of appeals as these factors

enhance the potential policy impacts of a case (Martinek 2006, Salzman, Williams and Calvin

2011, Solowiej and Collins 2009). Given that organized interests have finite resources, they

must make decisions about which cases to participate in, and these case-specific factors can

function as heuristics for which cases maximize their policy prerogatives and thus warrant

attention over others. Interest groups who participate in state courts of last resort are likely

motivated by similar concerns over the attainment of their preferred policies, and thus need

to be attenuated to case-specific factors when deciding which cases to participate in. These

factors, such as case complexity and legal issue area, signal to interest groups when it is best

to file an amicus brief to further their policy goals, and when it is best to conserve their

resources.

Organized interests who wish to mobilize in state courts of last resort have additional

constraints besides their own resource allocation concerns, as these courts have institutional

structures that can limit the ability of interest groups to freely file amicus briefs. As Corbally,

Bross and Flango (2004) note states vary in the requirements imposed on groups seeking to

file amicus briefs, with some states making it far more difficult to file than others. Other

institutional constraints are less direct, such as if the state high court has control over their

agenda and selects the cases it wants to hear, or if it has mandatory jurisdiction over all

appeals because there is no intermediate appellate court in the state. Agenda control is a
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potential constraint to the filing of amicus briefs as state supreme courts without discretion

over their dockets must take mandatory appeals that may have less of an impact on policy

in the state, such as routine criminal appeals, and so organized interests must be selective

in deciding which cases to file briefs in those states (Squire 2008).

One important institutional constraint on the filing of amicus curiae briefs in state

courts of last resort is the method of judicial selection employed by the state. Interest

groups in states where the high court judges are elected often mobilize in judicial elections

to maximize the chances of the preferred policy outcomes in future cases by helping to elect

sympathetic judges (Thomas, Boyer and Hrebenar 2003). Therefore, groups in these states

must make decisions about whether it is better to expend resources in judicial elections or

in the filing of amicus briefs when prioritizing the best way to secure their preferred policy

outcomes in the state. So even if interest groups want to file amicus briefs in state supreme

courts, they are constrained in doing so, directly and indirectly, by institutional factors

unique to the state judicial environment in which they operate.

It is likely that both case related factors and institutional constraints come into play

when groups are deciding which cases to file amicus briefs in and which cases to pass over

in state courts of last resort. I expect that interest groups will file amicus briefs in cases

where case factors are favorable to their policy preferences, and that they are less likely to

file amicus briefs in state high courts with strong institutional constraints. This theoretical

framework informs the following nine hypotheses as to what influences the number of amicus

briefs that are filed in state courts of last resort.

1.2.1. Institutional Constraints

One key difference between state supreme courts and U.S. federal courts is the method

by which judges are selected. The method of judicial selection varies across the states from

appointment with retention election to partisan election, to processes with no electoral com-

ponent at all. The method of selection for judges on state courts of last resort can act as an

institutional constraint on the filing of amicus briefs as judicial elections are also opportuni-

ties for these groups to exert influence to increase the probability of favorable outcomes in

5



future cases before the judges they support (Thomas, Boyer and Hrebener 2003). In states

that elect their judges, interest groups often mobilize and expend resources to support judges

who align with their policy preferences, regardless of whether the election is partisan or not

(Abbe and Herrnson 2002). Groups operating in states that have judicial elections for state

supreme court judges must make strategic decisions about whether to expend resources in

filing amicus briefs or in the elections. Organized interests in states that use an appointment

method of judicial selection, where the judges serving on the court of last resort are appointed

by the state governor, legislature, judicial nominating commission or a mixture of the three,

do not have the same constraint as their primary opportunity to influence outcomes on the

state supreme court is through the filing of amicus briefs. Comparato (2003) finds that

interest groups are strategic in the arguments made in amicus briefs with regard to judicial

selection as well, such as making public opinion oriented arguments in states where judges

on the high court are subject to election. These findings suggest that organized interests

are aware of the unique constraints posed by variation in judicial selection methods, and

these constraints very likely influence their decision to file amicus briefs in addition to the

arguments made within them. This suggests the following hypothesis:

H1: The number of amicus briefs filed in a case will increase in cases adjudicated in states

where the judges are selected through appointment mechanisms.

Another potential constraint on the filing of amicus briefs in state courts of last resort

is the level of control over the agenda that the high court has. Ten states have no intermediate

court of appeals, therefore the state supreme courts in those states have mandatory appellate

jurisdiction over all of the state trial courts. With no control over their docket, the courts

of last resort in these states are forced to review many claims that may be meritless and

have little impact on policy. As Perry (1994) demonstrates, agenda control is a feature

central to the U.S. Supreme Court’s ability to decide which cases have major implications

for policy and to carve out a docket of important cases for precedent and policy outcomes.

This underscores the situation that state courts of last resort without agenda control are in,

as they are significantly less able to shape a docket of mostly cases with broad legal and
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policy impacts for their state. Interest groups are surely aware of this lack of discretion, and

it may function as a constraint to the filing of amicus briefs in state supreme courts as the

docket of the court is larger requiring more effort and resources to ascertain which cases to

file in. There may also be fewer cases in these high courts that have the potential to serve as

policy making vehicles, making them less attractive venues for organized interests.Therefore

the following hypothesis is suggested:

H2: The number of amicus briefs filed in a case will decrease in cases adjudicated in state

courts of last resort without agenda control.

Lastly, unlike at the U.S. Supreme Court, where it is relatively easy to file an amicus

curiae brief, state courts of last resort vary widely in their receptiveness to amicus filings.

Corbally, Bross and Flango (2004) find that while most state supreme courts have limits

on amicus filings, they vary in their restrictiveness. For example, some states require the

consent of both parties for leave to file a brief, while other state high courts do not require

the permission of the court or of the parties for amicus briefs to be filed. Restrictive rules

constrain the ability of interest groups to file amicus briefs in state courts of last resort. This

suggests the following hypothesis:

H3: The number of amicus briefs filed in a case will increase in cases adjudicated in state

courts of last resort with less restrictive filing requirements.

1.2.2. Case-Specific Factors

With interest groups primary goal being to attain long term policy impacts that are

far reaching, they are likely attracted to cases that can act as vehicles to achieve and sustain

policy (Hansford 2004). Cases that invoke issues of constitutional, rather than statutory,

law are anticipated to have a greater impact on the development of law and thus have more

significant policy implications. Constitutional cases have been found to attract amicus brief

filings in the U.S. Supreme Court (Salzman, Williams and Calvin 2011). State courts of

last resort are unique among appellate courts with regard to constitutional cases though

for two reasons. First, they are almost exclusively the final interpreters of their respective

state constitutions, and in these cases it is highly unlikely for a decision to be appealed
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to the U.S. Supreme Court. Second, they hear cases pertaining to both their state and

the federal constitution, doubling their role in American constitutional jurisprudence and

the possible policy implications of their decisions. While it is anticipated that challenges to

laws under the state and federal constitution will be more likely to attract amicus briefs than

statutory cases, it is likely that interest groups who file amicus briefs in state courts are more

concerned with state constitutional precedent because it directly impacts policy outcomes in

the environment in which they operate. Furthermore, it is likely that groups that file amicus

briefs in state supreme courts are mostly state based, and may be more interested in securing

state specific policy goals (Epstein 1994). Since it is highly unlikely that a case decided on

a state constitutional claim will be appealed to the U.S. Supreme Court, these cases are

likely seen as vehicles to achieve and secure state based policy outcomes. Therefore, it is

expected that organized interests are responsive to the potential impacts of constitutional

cases, suggesting the following hypothesis:

H4: The number of amicus briefs filed will increase when a case invokes a challenge under

the state constitution.

While cases invoking challenges under the state constitution may be particularly at-

tractive to organized interests, case which involve challenges under the U.S. constitution are

likely to be attractive vehicles for policy change as well. State supreme courts may inter-

pret and adjudicate cases relating to federal constitutional law, and thus may shape broad

policy outcomes that could be lasting and influential. Given this, and the previous asserted

theoretical expectation that constitutional cases in general present attractive opportunities

for interest groups to meld their policy preferences into law, I expect that:

H5: The number of amicus briefs filed will increase when a case invokes a challenge under

the United States constitution.

Because interest groups are concerned about policy influence, more salient cases are

likely to receive interest group attention because they typically relate to issues that have

broad legal, political, social or economic implications. Since salience is an indication that

there is broad public interest in a case, it suggests that the case has the potential to have
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impacts that are broad and far reaching given that the vast majority of cases seem to attract

little attention (Vining and Wilhelm 2010). Case salience likely acts as a cue to interest

groups signaling that a case has the potential for serious impact and is worthy of attention

(Solowiej and Collins 2009). Therefore this suggests the following hypothesis:

H6: The number of amicus briefs filed will increase in salient cases.

If organized interests use case information as cues for the policy implications of the

decision, one possible source of information is the number of litigants in a given case. While

disputes between two parties may impact others outside the case, the likelihood of broad case

impact increases when there are multiple parties. The presence of multiple parties indicates

that there are more actors with a direct stake in the case outcome. Cases with multiple

parties on one or both sides may signal that the case has significant impacts that could

affect several issue constituencies in the state. This information should indicate that a case

is a potentially good policy vehicle. Given this, the following hypothesis is proposed:

H7: The number of amicus briefs filed in a case will increase in cases with multiple parties.

Cases that are more complex, in that they pertain to several legal issues, likely

heighten interest groups’ perception of information uncertainty at the court. Judges on

most appellate courts are legal generalists, but cases that are complex require more exper-

tise and may facilitate an information deficit on the court. Hansford (2004) found that when

organized interests perceive judges to be information deficient they are more likely to file

amicus briefs in U.S. Supreme Court. This is also supported by other findings at the U.S.

Supreme Court and U.S. courts of appeals, where the number of laws or legal issues a case

implicates increases the likelihood of amicus brief filings (Martinek 2006, Salzman, Williams

and Calvin 2011). Complex cases indicate that a case requires more specialized knowledge,

and such information can be provided by organized interests who are by their nature ex-

perts in the respective policy areas. Following the extant research on case complexity and

information uncertainty in federal appellate courts, it is theoretically anticipated that this

functions much the same way in state courts of last resort. Thus:

H8: The number of amicus briefs filed in a case will increase as the number of legal issues
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increases in a case.

The ideological composition of a state court of last resort at the time a case is before

the judges is another case related factor that organized interests likely take into consideration

when deciding which cases to file amicus briefs in. Previous research has found that such

ideological heterogeneity serves as a cue to interest groups that less certain case outcomes

in policy areas are fertile ground for the filing of amicus briefs (Hansford 2004, Salzman,

Williams and Calvin 2011). Groups who use finite resources to file amicus briefs want to

reduce the odds that the outcome of a case is predetermined against their preferred policy

outcome; the ideological diversity on the state high court is probably perceived as a good

indicator of the certainty of the outcome. The more ideologically diverse a state court of last

resort is at the time a case is under review, the less certain the case outcome will appear to

interest groups creating a more favorable environment for the filing of amicus briefs. Thus

the following is expected:

H9: The number of amicus briefs filed in a case will increase as the ideological heterogeneity

of the court deciding the case increases.

1.3. Data and Methods

To subject the hypotheses developed above to empirical testing, I use data from

the State Supreme Court Data Archive (SSCDA), which is the most comprehensive set of

decisions from state courts of last resort, containing every decision from all fifty-two courts

from 1995 to 1998. This is the most widely used data set amongst scholars of state high

courts, and is the basis for measures of judicial ideology and case salience (Brace, Langer

and Hall 2000, Vining and Wilhelm 2010). The unit of analysis is the case.

The dependent variable is a count of the number of amicus curiae briefs filed in a

case. This variable was collected using the SSCDA data, which indicates only the presence

or absence of an amicus brief. Using Westlaw, I examined the cases and obtained a count of

the number of amicus briefs filed for every case in the data. Count data is preferable over a

variable simply indicating whether an amicus brief was filed as it allows for a more robust

analysis and comparison between factors which only one or a few briefs, and those which
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can contribute to more than one. Figure 1 shows the average number of amicus briefs per

case by state and demonstrates that there is considerable variation in the average number

of amicus briefs in state courts of last resort. Some states, such as California, Michigan, and

Wisconsin, have a larger average amount of amicus briefs than states such as Mississippi or

South Dakota, which have virtually none. California in particular stands out with an aver-

age of nearly two briefs per case, demonstrating that its state high court is a comparatively

popular venue for organized interests. This is noteworthy given that other large and popu-

lous states, such as Florida or Texas, do not appear to have nearly as many amicus briefs

on average. This considerable variation among states makes generalizable explanations for

interest group mobilization in state high courts especially important.

Figure 1 about here.

Since the dependent variable of the number of amicus curiae briefs per case is a count,

OLS regression is not appropriate (Long 1997). While the Poisson regression model is often

considered standard for count variables, it assumes that the conditional variance is equal to

the conditional mean, an assumption that is often not satisfied (Long 1997). Given this, a

negative binomial regression model is employed to relax this assumption and generate reliable

estimates.3 Additionally, given that there is considerable variation in amicus filing between

states (as seen in Figures 1), the model is clustered by state to mitigate any unaccounted

for state based heterogeneity.

Each of the independent variables used in the model was operationalized to test one of

the nine hypotheses from the previous section. To assess if the method of judicial selection

has an impact on the filing of amicus briefs, I include an Appointment variable. This is

coded as 1 if a state uses some form of appointment as the method of judicial selection, and

3Given the large number of zero observations in the dependent variable, a zero inflated negative binomial
regression was also run and the results were substantively unchanged. Given that there is no theoretical ra-
tionale for different data generating processes amongst the zero observations, the standard negative binomial
model is the most appropriate for this analysis (Long 1997).
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0 otherwise. The base outcome for this variable is all states that use judicial elections of

any kind. This variable captures the variation between the number of amicus briefs being

filed in states where organized interests can mobilize in the election of state high courts and

states where they cannot. I anticipate that this variable will be positively signed.

To examine the impact of a state supreme court’s ability to exercise discretion over

its docket, the variable Agenda Control is included in the model. The variable is coded as

1 if the state court of last resort is in a state with no intermediate court of appeals, and

0 otherwise. This variable captures the potential deterrent effect of state high courts that

must take many cases on mandatory appeals and thus are potentially less attractive venues

for policy making. I expect this variable to be negatively signed.

To evaluate the impact of restrictive filing requirements on whether an amicus brief

is filed, I use the variable Difficulty to File. Following the method employed by Corbally,

Bross and Flango (2004), I code this variable with 1 being the consent of the court absolutely

required and side supported by the amici must be ascertained, 2 being the consent of the

Court only being required if one or both of the parties denies the leave to file, and 3 being

the consent of the Court is not required. This scale is a continuum of most restrictive rules

to the least restrictive, and is expected to be positively signed.4

The model also includes a set of variables to test the influence of case related factors

on the number of amicus briefs being filed.5 To evaluate if interest groups are attracted to

cases that are salient, the variable Case Salience is used. Salience is calculated using the

Vining and Wilhelm (2010) measure, where a case is coded as 1 if it appeared on the cover

of the most circulated newspaper in the state, and 0 if it did not. I expect this variable to

4A variable to account for the possible influence of a case being heard en banc, or by all judges on the state
supreme court bench, was also considered because this was found to be a significant determent of amicus
briefs in the U.S. Courts of Appeals (Martinek 2006). However, it was not significant in the model. This is
likely because the vast majority of cases in state courts of last resort are heard en banc, and there do not
appear to be discernible systematic differences between cases that are and are not heard by the full court
across states.

5The extant literature on interest groups and the judiciary also suggests that organized interests may use
litigant resources as a heuristic in deciding to file amicus briefs. Given that the data used for this analyses is
case level, aggregated measures of litigant resources are not conducive to exploring this possible influence as
the side supported by the amici is not known. Future research should investigate this potentially influential
variable.
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be positively signed.

To analyze the impact of cases that invoke state or federal constitutional challenges on

the filing of amicus briefs I utilize the variables State Constitutional Challenge and Federal

Constitutional Challenge. These variables are coded with 1 representing a constitutional

challenge to the respective constitution, and 0 otherwise. The baseline category for both

variables is statutory cases. I anticipate that both variables will be positively signed.

To examine if more complex cases act as a cue to interest groups to file amicus briefs,

the variable Case Complexity is included in the model. If a case contains two or more legal

issues it is scored 1, with cases only containing one legal issue scored 0. I expect this to be

positively signed. To determine whether organized interests are more likely to file amicus

briefs when the state supreme court is ideologically heterogeneous, I construct an Ideological

Heterogeneity variable. To obtain this measure, I aggregate the Brace, Langer and Hall

(2000) Party Adjusted Judicial Ideology Scores for each judge on a given case and determine

the standard deviation in judge ideology for each case. Cases with larger standard deviations

in ideology will be more ideological heterogeneous then cases with lower standard deviations.

I expect this variable to positively signed. The final variables included in the model are

controls to account for expected variation in the filing of amicus briefs across issue areas

as previous studies have demonstrated that there is considerable variation in amicus filings

across issue areas (Collins and Solowiej 2009, Martinek 2006, Salzman, Williams and Calvin

2011). This variation is captured in a series of case issue area dummy variables taken from

the first issue indicated in the SSCDA data, and are Civil Government Cases, Civil Private

Cases, Juvenile Cases, and Non-Adversarial Cases. The base outcome for the case issue area

variables is criminal appeals cases.6

1.4. Results

Table 2 shows the results of the negative binomial estimation of the count of amicus

curiae in state courts of last resort. The Chi squared statistic from the Wald test indicates

that the model is a statistically significant improvement on predicting the count of amicus

6Summary statistics for all variables are shown in the appendix.
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briefs in a given case by choosing the modal category or an improvement over a constant-

only model. The statistically significant alpha estimate denotes that the negative binomial

regression is an improvement over a standard Poisson regression due to the presence of over-

dispersion in the data. Since the estimates generated by the negative binomial model cannot

be interpreted directly, a measure for the percent change in the number of amicus briefs filed

in a case is used (Long 1997). Each number reported signifies the percent change in the

count of amicus briefs given a one unit change in each of the independent variables that are

statistically significant with a p < 0.05 for a two-tailed test. All other variables were held

either at their mode, for dichotomous variables, or their mean, for continuous variables. For

the ideological heterogeneity variable, the percent change indicates the outcome of varying

the value of the variable from its mean to one standard deviation above its mean.

The results indicate that method of judicial selection is a significant institutional

constraint. Cases heard in states that use a method of appointment to select the judges to

serve on their state court of last resort have a higher number of amicus briefs when compared

to those cases decided in states that use judicial elections to makeup the bench of their high

court. A case being heard in a court using an appointment method of judicial selection yields

a 105 percent change in the expected count of amicus briefs filed in the case as compared to

courts using some form of election as their method of judicial selection. This is most likely

due to interest groups expending resources in judicial elections that might otherwise be used

to file amicus briefs.

The next institutional constraint tested in the model, agenda control, is also statis-

tically significant and in the expected direction. This indicates that cases decided in state

supreme courts that do not have control over their docket, because there is no intermediate

appellate court in their state, are less likely to attract amicus briefs. The model estimates

that there is an 80 percent decrease in the expected count of amicus briefs filed in a case

heard in state without agenda control when compared to a state where the high court has

discretion over its case docket. This is likely due to the way that a state supreme courts’

lack of agenda control functions as constraint on the resources of interest groups who may
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be interested in filing amicus briefs, as they would need to expend more time and effort to

decide which cases to file briefs in. Restrictive filing requirements, the most direct constraint

on the ability of interest groups to file an amicus brief, are found to have no statically signif-

icant impact on the estimated count of amicus briefs in state high courts. This is somewhat

surprising given that these rules make it harder for groups to file amicus briefs. It is plausible

that since amicus briefs are so infrequently filed in state courts of last resort, when interest

groups select a case based on its ability to serve as a vehicle to policy attainment they are

not deterred by onerous filing requirements.

The next set of variables captures the ways in which case factors impact the number

of amicus briefs in a given case. Cases that are challenges brought under a state or federal

constitution in a state court of last resort significantly increase the number of amicus briefs

filed, though the magnitude of the impact between state constitutional cases and federal

constitutional cases is substantially different. While both types of cases increase the count

of amicus brief when compared to statutory cases, the percent change in cases with state

constitutional challenges over cases with no challenge is higher than its federal counterpart.

In comparing these two variables, state constitutional cases yield a 208 percent increase

in the expected count of amicus briefs in a case, while federal constitutions yield only a

51 percent increase on the expected number of briefs, a substantial difference.7 It is likely

that this difference signals the perceived importance of state constitutional challenges to

interest groups, perhaps because many of the groups are state based and prefer to focus

their influence on cases that can be vehicles to influence state policy. Yet, the strong positive

and statistically significant relationship between cases with constitutional challenges, both

state and federal, and the increased number of amicus briefs filed, highlights that organized

interests view these cases as prodder policy vehicles than statutory cases.

Table 2 about here.

7An equivalence of coefficients test was run between the variables for state and federal constitutional chal-
lenges and yielded a Chi square statistic of 81.25 that was statistically significant at 0.01 level. This indicates
that they exhibit a different impact on the likelihood of an amicus brief and facilitates a direct comparison
of their marginal effects.

15



Cases which are salient and thus attract wide public attention have a positive rela-

tionship with the expected count of amicus briefs in a case, with salient cases yielding a 312

percent increase over non-salient cases. This is consistent with previous research on salience

in both the U.S. Supreme Court and in extant studies of state courts of last resort, whereby

broad public attention to a case is a good indication of wide and lasting policy implications

(Epstein 2000, Soloweij and Collins 2009, Vining and Wilhelm 2010).8

Complex cases, or cases with more than one legal issue implicated within them, are

found to have a strong negative relationship with the number of amicus briefs filed. The

model indicates that cases that are complex lead to a 31 percent decrease in the expected

count of amicus briefs. While this finding was not anticipated, it is likely that complex cases

require more resources for interest groups to prepare amicus briefs and that their uncertain

nature may act as a deterrent to filing.

The ideological heterogeneity of the state supreme court at the time of a case does

not appear to be an important factor in the number of amicus briefs filed, as the results find

no statistically significant relationship between a more heterogeneous court and a change

in the expected number of amicus briefs. This could suggest that interest groups look to

other cues when deciding if the bench is receptive to their preferred policy preferences and

in ascertaining how likely the optimal case outcome is. The issue area control variables

included in the model perform largely as expected, with each case issue area being more

likely to attract amicus briefs when compared to the baseline of criminal appeals cases.9

This effect is especially pronounced with non-adversarial cases, with these cases generating a

375 percent increase in the expected count of amicus briefs over criminal appeals cases. This

likely signals the attractiveness of these cases to organized interests as they involve advisory

8While there are some concerns with endogeneity using newspaper coverage as a proxy for salience when
examining the motivations for filing amicus briefs, just over 100 of the over 1900 cases that had an amicus
brief were considered salient. Thus, it is likely that there are case factors unique to salient cases that can be
isolated from others which prompt interest group attention and mobilization in state supreme courts.

9While the base outcome for the case issue areas is criminal cases, the results are unchanged when the base
outcome is changed to any other issue area.
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opinions and issues such as ballot initiatives, both which bear significant potential to impact

public policy.10

1.5. Conclusion

The purpose of this research was to examine what factors cause organized interests

to file amicus briefs in cases decided in a state court of last resort. This study contributes

to our understanding of the ways that interests groups participate in state supreme courts

by extending the theoretical contributions of extant research on why organized interests file

amicus briefs in U.S. federal courts by finding that state focused groups are also motivated

primarily by a concern for policy outcomes. This theoretical framework, that interest groups

seek to attain and sustain their preferred policies through the strategic filing of amicus briefs,

was supported in most of the empirical tests of the hypotheses. The results of this study

suggest that case specific factors, including whether or not the case was salient or complex,

are taken into account by interest groups when deciding to file an amicus brief in a state high

court. Furthermore, the findings suggest that cases that present challenges to laws under a

state or federal constitution are more likely to attract the attention of organized interests

to file an amicus brief. Yet, while cases that bring challenges under both constitutions are

more likely to produce amicus filings over statutory cases, cases that invoke claims of state

constitutional law have a greater impact on the probability of an amicus brief being filed.

This finding suggests that state constitutional cases are seen by interest groups who file

amicus briefs in state supreme courts as influential avenues of shaping policy outcomes in

their respective states.

Another significant contribution of this study is that organized interests seeking to

file amicus briefs in state courts of last resort are somewhat constrained in their ability to

do so through institutional mechanisms unique to these courts. For example, this study

finds that the method a state uses to select judges to serve on their high court significantly

10A model was estimated controlling for possible temporal variation and the results were substantively
unchanged. There is only slight temporal variation in the data as the sample of cases only includes four
years. It is likely that this time period does fit into the larger picture of linear temporal variation in the
amount of amicus briefs filed in state courts of last resort that has been observed in previous studies over
longer periods of time (Epstein 1994, Corbally, Bross and Flango 2004).

17



impacts the number of amicus briefs filed in cases heard in that state. States that use

a form of appointment for their method of judicial selection observe more amicus briefs

being filed as compared to states that use elections, as indicated by the results. This is likely

because interest groups have finite resources and can choose to expend them by mobilizing in

judicial elections or by filing amicus briefs, but usually not both. Additionally, this research

finds that whether or not a state supreme court has control over its agenda functions as

a constraint on organized interests who may file amicus briefs as they must utilize more

resources to ascertain which cases are of importance in states which do not have control over

their docket.

While this study makes an important step forward in addressing the need to better

understand the relationship between interest groups and state courts of last resort, there

are several major avenues for future exploration. First, while it is understood that interest

groups file amicus briefs in state courts of last resort, it is unclear what types of groups

participate in this way. Are these largely state-specific groups or national groups seeking

to impact state level policy? The answer is uncertain and thus future research is needed

to examine who exactly is filing amicus briefs in state high courts. Second, it is unclear

what influence amicus briefs have on the decision-making of judges in state courts of last

resort. While previous studies of amicus influence on the Supreme Court have discovered that

amicus briefs can shape the outcome of a decision in a case from the content of the opinion

to its ideological direction, limited research has been conducted for state supreme courts

(but see Epstein 1994, Corbally, Bloss and Flango 2004, Songer and Kuersten 1995, Songer,

Kuersten and Kaheny 2000). This study highlights the factors that motivate interest groups

to participate in state courts of last resort, and uncovers that there are unique differences

between interest group-court interactions in the federal courts and the fifty-two state supreme

courts in the United States. Therefore, it is important that scholars continue to explore this

relationship to gain insight into the way organized interests shape legal outcomes and impact

policy in state supreme courts. Since interest groups are a voice for citizens in government,

understanding this relationship facilitates a better understanding of how these important
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and powerful institutions fit into the American democratic system.
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APPENDIX

Tables and Figures
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Table A.1. Summary Statistics.

Variable Min Max Mean S.D. Expected Direction

Amicus Curiae Brief 0 22 0.137 0.738 Not Applicable

Judicial Appointment 0 1 0.259 0.438 +

No Agenda Control 0 1 0.222 .416 -

Ideological Heterogeneity 0 93 18.284 10.442 +

Difficulty to File 1 3 2.369 0.681 +

Case Salience 0 1 0.146 0.120 +

State Constitutional Challenge 0 1 0.038 0.191 +

Federal Constitutional Challenge 0 1 0.022 0.148 +

Case Complexity 0 1 0.183 0.387 -

Multiple Parties 0 1 0.259 0.438 +

Juvenile Cases 0 1 0.006 0.079 +

Civil Government Cases 0 1 0.296 0.457 +

Civil Private Cases 0 1 0.362 0.481 +

Non-Adversarial Cases 0 1 0.015 0.122 +
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Table A.2. Negative Binomial Estimation of Amicus Curie Filings in State

Courts of Last Resort, 1995-1998.

Variable Estimate (Robust SE) Percent Change Predicted Count

Judicial Appointment 0.719 ** (0.376) +105.3 +0.080

No Agenda Control -1.607** (0.335) -79.9 -0.104

Ideological Heterogeneity 0.017 (0.112) N.S N.S.

Difficulty to File 0.038 (0.255) N.S. N.S.

State Constitutional Challenge 1.126** (0.156) +208.3 +0.184

Federal Constitutional Challenge 0.412** (0.189) +51.0 +0.047

Case Salience 1.415** (0.167) +311.7 +0.281

Multiple Parties 0.495** (0.111) +64.1 +0.052

Case Complexity -0.367** (0.166) -30.7 -0.030

Juvenile Cases 1.168** (0.299) +221.7 +0.203

Civil Government Cases 1.073** (0.162) + 192.6 +0.129

Civil Private Cases 1.125** (0.187) + 208.1 +0.127

Non-Adversarial Cases 1.557** (0.332) +374.5 +0.336

Wald Chi2 = 423.08**

Alpha statistic= 10.77**

N= 27,670

Notes: The dependent variable is the count of amicus curiae briefs in a case. Entries are

negative binomial regression coefficients. Numbers in parentheses are standard errors. Percent

change indicates the percentage change in the expected count corresponding to a one unit

change in the variable. Predicted counts are the expected change in the predicted number of

amicus briefs given a one unit change in the variable. The model is clustered by state. The

baseline category for case issue area is juvenile cases. N.S. indicates that the variable was not

significant. **p<0.001 (two-tailed test)
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Figure 0.1. Average Number of Amicus Briefs Per Case By State
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