
Backaround on 
E nv i r o n 6 e  n t a I J u s t i c e 

Federal criteria for determining whether a project presents an environmental justice 
concern are current& subject to multiple interpretations. There are no federal 
statutes or regulations that specifically reference or address environmental justice, 
and the guidelines that are being developed by the Council on Environmental Quality 
are currently in draft form. 

The lack of consistent and clear federal criteria for determining what constitutes an 
environmental justice impact-and how to determine whether environmental justice 
issues have been effectively addressed-can create a dilemma for state agencies 
that wish to include-or have already included-environmental justice, along with 
legal, economic and technical issues, as a consideration when siting a facility 

The following information is therefore provided for those agencies and commissions 
seeking to site, to license, to construct and to operate a low-level radioactive waste 
disposal facility 
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I Background on Environmental Justice continued I 
National Environmental Justice Advisory Council 

Background 
EPA established NEJAC in September 1993 pursuant 
to the Federal Advisory Committee Act (FACA) to 
provide advice to the EPA Administrator on matters 
related to environmental justice. The first meeting of 
the Council was held in May 1994. (See LLW Notes, 
July 1994, p. 26.) NEJAC’s charter states that council 
members are appointed by the EPA Administrator in a 
balanced representation among the following sectors: 

0 

0 

0 

community-based groups; 

industry and business; 

academic and educational institutions; 

federal, state and local governmental agencies; 

federally recognized Tribes; and 

other non-government and environmental groups as 
deemed appropriate. 

A list of NEJAC members and organizational 
affiliations is provided for your information. 

Structure 
Personnel from EPA’s Of& of Environmental Justice 
support NEJAC. The EPA Office of Environmental 
Justice was created in 1992 and is located within the 
Office of Enforcement and Compliance Assurance. 
Clarice Gaylord, the Director of the Office of 
Environmental Justice, is the Designated Federal 
Official on NEJAC. 

NEJAC is divided into six subcommittees: 
Enforcement; Health and Research; International; 
Indigenous Peoples; Public Participation and 
Accountability; and Waste and Facility Siting. 
According to NEJAC bylaws, a majority vote of 
subcommittee members is sufficient to forward a 
subcommittee recommendation to the full NEJAC for 
review and approval. NEJAC subcommittees may also 
issue their own draft reports to the full NEJAC for 
review. 
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0 bject ives 
NEJAC provides recommendations and advice to the 
EPA Administrator on environmental justice matters. 
The bylaws state that NEJAC’s advice and 
recommendations shall be directed toward 

0 promoting continuing consultation and 
debate to ensure mutual understanding 
among the stakeholders and interests of the 
differing environmental justice perspectives, 
concerns, and needs of each; 

maximizing the extent to which each 
representative participanr understands, 
accepts, and addresses environmental justice 
issues; 

facilitating broad public sharing of 
information on environmental justice issues as 
well as alternative approaches and 
implementation strategies for addressing 
them; and 

promoting consideration of alternative 
resources for leveraging resources to address 
environmental justice needs. 



DISCLAIMER 

This report was prepared as an account of work sponsored by an agency of the 
United States Government. Neither the United States Government nor any agency 
thereof. nor any of their employees, makes any warranty, express or implied, or 
assumes any kgal liability or responsibility for the accuracy, completeness, or use- 
fulness of any information, apparatus, product, or process disclosed, or represents 
that its use would not infringe privately owned rights. Reference herein to any spe- 
cific commercial product, process, or service by trade name, trademark, manufac- 
turer, or otherwise does not necessarily constitute or imply its endorsement, recom- 
mendation, or favoring by the United States Government or any agency thereof. 
The views and opinions of authors expressed herein do not necessarily State or 
reflect thosc of the United States Government or any agency thereof. 



DISCLAIMER 

Portions of this document may be illegible 
electronic image products. Images are 
produced from the best available original 
document. 
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Environmental and Economic 
Justice 

Albuquerque, New Mexico 
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Director 
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U. S. Environmental Protection 

Washington, D.C. 
(designated federal official) 

Agency 
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Executive Director 
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Vice President 
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Foundation 
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Associate Director 
Energy Environment and 
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University of Tennessee 
Knoxville, Tennessee 
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Washington State Senate 
Olympia, Washington 

Deeohn Ferris 
Washington Office on 

Washington, DC 

Jean Garmache 
Tlingit and Haida Indian Tribes 

of Alaska 
Anchorage, Alaska 

Arnold0 Garcia 
Development Director 
Earth Island Institute 
Oakland, California 

Environmental Justice 

Grover Hankins 
Director 
Environmental Justice Project 
Texas Southern University. 
Houston, Texas 

Dolores Herrera 
Albuquerque San Jose 

Community Awareness 
Council, Inc. 

Albuquerque, New Mexico 

James Hill 
Arizona State University 
Pinetop, Arizona 

Lawrence Hurst 
Director, Communications 
Motorola, hc .  
Scottsdale, Arizona 

Lillian Kawasaki 
General Manager 
City of Los Angeles 
Department of Environmental 

Los Angeles, California 
M i i r s  

Richard Lazarus 
Visiting Professor 
Georgetown University Law 

Washington, DC 
Center 

Charles Lee 
Director of Research 
United Church of Christ 
Commission for Racial Justice 
New York, New York 

Gerald Prout 
FMC Corporation (WMX) 
Washington, DC 

Arthur Ray 
Maryland Department of the 

Baltimore, Maryland 
Environment 

Rosa Hilda Rarnos 
Community of Cataiio 
Catafio, Puerto Rico 

Peggy Saika 
Asian Pacific Environmental 

Network 
Oakland, California 

Haywood Turrentine 
Laborers-AGC Education and 

Trainin Fund 
Hoover, Afabama 

Baldemar Vdasqua 
Director 
Farm Labor Organizing 

Committee 
Toledo, Ohio 

Margaret Williams 
Citizens Against Toxic Exposure 
Pensacola, Florida 
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I Background on Environmental Justice continued I 
Federal Definitions re Environmental Justice 

According to EPA sta$ the definition of an “environmental justice concern” is based on the Executive Order on 
Environmentallustice, draft guidance drafted by the Council on Environmental Qualily and EPA, and EPAS National 
Peformance Review Team definition. The various documents do not contain identical definitions. To assist the reader in 
making comparisons, emphasis bas been added to the quotations in this sto3 

Executive Order on Environmental Justice 
The Executive Order states that federal agencies can 
achieve environmental justice by identifying and 
addressing-as appropriate-“disproportionately high 
and adverse human health or environmental effects of 
[federal agency] programs, policies, and activities on 
minority populations and low-income populations.” 

Presidential Memorandum 
When the Clinton Administration issued the Executive 
Order on Environmental Justice, President Clinton also 
released a Presidential Memorandum for the heads of all 
federal departments and agencies. The Presidential 
Memorandum was issued “to underscore certain 
provision[s] of existing law that can help ensure that all 
communities and persons across this Nation live in a 
safe and healthfid environment.” 

The following excerpts from the Presidential 
Memorandum are directives to federal departments and 
agencies: 

Each Federal agency shall analyze the 
environmental effects. including human health, 
economic and social effects, or  Federal actions, 
including effects on minority communities and 
low-income communities, when such analysis is 
required by the National Environmental Policy 
Act ... Mitigation measures outlined or analyzed, 
in an environmental assessment, environmental 
impact statement, or record of decision, whenever 
feasible, should address significant and adverse 
environmental effects of proposed Federal actions 
on minority communities and low-income 
communities. 

E PAS Environmental Justice Strategy 
EPA’s Environmental Justice Strategy addresses the 
directives of the Presidential Memorandum by stating 

For such actions [major federal actions requiring 
Section 309 reviews by EPA], EPA reviewers will 
focus on the spatial distribution of human health, 
social, and economic effects to ensure that agency 
decisionmakers are aware of the extent to which 
those impacts fall disproportionately on covered 
communities. 

National Performance Review Team’s 
Definition 
The National Performance Review Team stated that 

EPA must address the disproDortionate impact of 
environmental pollution on minority and low- 
income persons and communities, and the risk 
associated with such pollution through specific 
programs and funding mechanisms. 

Council on Environmental Quality Draft 
Guidance 

In May 1996, the Council on Environmental Quality 
(CEQ) formally requested that the NEJAC review and 
comment upon CEQ‘s Draaft Guidance for Addressing 
Environmental Justice under the National Environmental 
Policy Act. 

The [EPA], when reviewing environmental effects 
of proposed action of other Federal agencies under 
section 309 of the Clean Air Act ... shall ensure 
that the involved agency has fully analyzed 
environmental effects on minority communities 
and low-income communities, including human 
health, social, and economic effects. 
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Council on Environmental Quality Draft Guidance 

I 

I A note to reviewers in the front of the draft guidance states 

This guidance document (with accompanying guidance on key terms in Executive Order 12898) is a 
preliminary draft prepared by CEQ, in cooperation with other Federal agencies, for review and comments 
from the [NEJAC]. In developing the final version of this document, CEQ will consider comments from 
NEJAC members and any additional comments from other Federal agencies. 

General Principles 
The draft guidance contains the following “general 
principles for considering environmental justice under 
NEPA: 

To comply with the Executive Order, agencies 
should more actively examine the following 
issues: 

1) The composition of the affected community 
or population . . . 
2)Relevant public health data or projections 
concerning the potential for multiple or 
cumulative exposure to human health or 
environmental hazards in the affected 
population and historical patterns of exposure 
to risk and environmental hazards, to the extent 
such information is reasonably available ... 
3) Cultural, social, occupational, or economic 
factors that may amplify the effects of the 
proposed agency action ... 
4)  Public participation strategies ... 
5)  Community representation in the process ... 
[andl 

6)  Indian tribe representation in the process ... 
The Executive Order does not change the 
prevailing legal thresholds and statutory 
interpretations under NEPA and existing case 
law. For example, an environmental impact that 

is not “significant” within the meaning of 
NEPA would not be rendered significant simply 
because an insignificant impact has a dis- 
proportionate and adverse effect on a low- 
income or minority population. However, the 
impacts on low-income or minority populations 
often may lead to the identification of dis- 
proportionately high and adverse effects that 
previously would not have been considered. 

Under NEPA, the identification of a 
disproportionately high or adverse effect on a 
low-income or minority population does not 
preclude a proposed agency action from going 
forward, nor necessarily compel a conclusion 
that a proposed action is environmentally 
unsatisfactory. Rather, the identification of such 
an effect should heighten agency attention to 
alternatives, miti ation strate ies, and pre- 

population . . . 
ferences expressed gb y the affecte f community or 

Neither the Executive Order nor this guidance 
prescribe any specific format for examining 
environmental justice, such as designating a 
specific chapter or section in an EIS or EA on 
environmental justice issues. Agencies should 
integrate analysis of environmental justice 
concerns in an appropriate manner so as to be 
clear, concise, and comprehensible within the 
general format suggested by 40 CFR § 1502.10. 

continued on page S-vi 
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CEQ Ora$ Guidance (continued) 

Human Heath Effects 
The draft guidance defines “disproportionately 
high and adverse human health effects”: 

When determining whether human health 
effects are disproportionately high and 
adverse, agencies are to consider the following 
three factors to the extent practicable: 

Whether the health effects, which may be 
measured in risk and rates, are significant 
(as employed by NEPA), or above -enerall 

include bodily impairment, infirmity, 
illness, or death; and 

accepted norms. Adverse + health e ects may 

Whether the risk or rate of hazard exposure 
by a minority population or low-income 
population to an environmental hazard & 
significant (as employed by NEPA) 
aporeciably exceeds or is likelv to 
Gireciablv exceed the risk or rate to the 
Gerd  population or other appropriate 

Eomparison group; and 

Whether health effects occur in a minority 
or low-income population affected by 
cumulative or multiple adverse exposures 
from environmental hazards. 

Envi ro n menta I Effects 
The draft guidance also defines “disproportionately 
high and adverse environmental effects”: 

When determining whether environmental effects 
are disproportionately high and adverse, agencies 
are to consider the following three factors to the 
extent practicable: 

Whether there is or will be an imDact on the 
natural or ohvsical environment that 
si nificantl (as -employed by NEPA) and 
w e c t s  a minority or low-income 
population. Such effects may include 
ecolo+l, cultural, human health, economic, 
or social impacts on minority communities or 
low-income communities, when those impacts 
are interrelated to impacts on the natural or 
physical environment; and 

Whether environmental effects are significant 
(as employed by NEPA) and are or-may be 
having: an adverse impact on minority 
populitions or low-income populations that 
appreciablv exceeds or is likelv to appreciably 
exceed those on the general poiulation or other 
appropriate comparison group; and 

Whether the environmental effects occur or 
would occur in a minority population or low- 
income population affected by cumulative or 
multiple adverse exposures from environmental 
hazards. 

En forca bilify and Compliance 
d 

In closing, the draft guidance states 
I 

This guidance is intended only to improve the internal management of the Executive Branch with respect 
to environmental justice under NEPA. It shall not be deemed to create any right, benefit, or trust 
obligation, either substantive or procedural, enforceable by any person, or entity in any court against the 
United States, its agencies, its oficers, or any other person. Consequently, neither this guidance nor the 
deliberative process or products resulting from the implementation of this guidance shall be treated as 
establishing standards or criteria that constitute the basis for review of the actions of the Executive 
Branch. Compliance with this guidance shall not be justiciable in any proceeding for judicial review of 
agency action. 
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EPA’S Role in Federal Land Transfers 
Case Study: 

EPA has exercised two different roles in the Ward Valley 
siting process: a permittin role under Subpart I of 

advisory role under Section 309 of the Clean Air Act. 
NESHAPs-which has E een rescinded-and an 

In February 1996, Deputy Secretary of the Interior 
John Garamendi announced that the U.S. Interior 
Department (DOI) would order that a second 
supplemental environmental impact statement (SEIS) 
be prepared for the Ward Valley site and that tritium 
testing be conducted. (See LLWNotes, March 1996, pp. 
14-18.) On January 30, 1997 DHS filed suit against 
DO1 to “compel DO1 to transfer the Ward Valley land 
to the State [of California] and to issue the land patent 
approved by DO1 four years ago.” 

EPA Rescinds NESHAPs Subpart I 
On December 30, EPA rescinded Subpart I of the 
National Emission Standard for Hazardous Air 
Pollutants (NESHAPs) for NRC- and Agreement 
State-licensed facilities other than nuclear power 
reactors. (See LLW Notes, January 1997, pp. 13-15.) 
The NESHAPs rescission transferred the regulatory 
responsibility for the planned Ward Valley low-level 
radioactive waste disposal facility to the California 
Department of Health Services (DHS). California 
DHS is the NRC-designated Agreement State 
regulatory authority for the State of California. 

Clean Air Act Reviews 
Section 309 of the Clean Air Act states that EPA is 
required to 

review and comment in writing on the 
environmental impact of any matter relating to 
duties and responsibilities granted pursuant to this 
chapter [the Clean Air Act] or other provisions of 
the authority of the Administrator, contained in 
any (1) legislation proposed by any federal 
department or agency, (2) newly authorized 
federal projects for construction and any major 
federal agency action (other than a project for 
construction) [subject to Section 102(2)(c) of 
NEPA], and (3) proposed regulations published 
by any department or agency of the Federal 
government. 

Ward Valley 
It is unclear as to what EPA’s “duties and 
responsibilities granted pursuant to this chapter [the 
Clean Air Act] or other provisions of the authority of 
the Administrator” are regarding the planned Ward 
Valley disposal facility. Following the rescission of 
NESHAPs Subpart I, EPA does not exercise any 
regulatory authority over the planned Ward Valley 
disposal facility. 

Federal Agency Consultation under NEPA 
The National Environmental Policy Act (NEPA) 
provides for federal agency consultation on the 
development of an EIS. Under NEPA, the lead agency 
preparing an EIS may request that “any other Federal 
agency which has special expertise with respect to any 
environmental issue which should be addressed in the 
[EIS]” be a “cooperating agency.” Agencies may also 
request the lead agency for designation as a cooperating 
agency. Under NEPA, a cooperating agency is 
obligated to participate throughout the process of 
preparing an EIS. Agencies that are not designated as 
cooperating agencies are obligated under NEPA to 
review and comment pursuant to NEPA 
implementation guidelines: 

Federal agencies with jurisdiction by law or 
special expertise with respect to any environ- 
mental impact involved and agencies which are 
authorized to develop and enforce environmental 
standards shall comment on statements within 
their jurisdiction, expertise, or authority. 

Agencies that are not “cooperating” do not participate 
throughout the process of preparing an EIS or SEIS. 

continued on page viii 

Ward Valley Consultation I 
The U.S. Department of the Interior (DOI) is the 
lead agency for the Supplemental Environmental 
Impact Statement [SEIS] for the Ward Valley land 
transfer. DO1 has confirmed that DO1 has not 
requested that EPA be a cooperating agency under 
NEPA, nor has EPA requested that DO1 designate 
EPA as a cooperating agency. 
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€PA3 Role in Federal Land Transfers 
Case Study: Ward Valley (continued) 

Genera I I y Ap p I ica b I e Envi ro n m en ta I 
Standards 
Reorganization Plan No. 3 (1970) created EPA and 
granted EPA the authority to develop “generally 
applicable environmental standards” for protection of 
the general environment, including standards for 
radionuclides. 

In the past, EPA has proposed and withdrawn one set 
of standards for low-level radioactive waste disposal. 
More recently, EPA staff again discussed promulgating 
standards for low-level radioactive waste disposal-but 
the standards would apply only to DOE operations. 

At present, NRC regulations apply to commercial low- 
level radioactive waste disposal. EPA did comment on 
the development of NRC’s Licensivzg Requirements for 
Land Disposal of Radioactive Wzste (10 CFR Part 61) 
when they were proposed. As a result, NRC‘s Statement 
of Considkation for 10 CFR Part 61 states, 

Based on the [NRC] Commission’s analysis, NRC 
does not anticipate any need to change the 
technical requirements of [lo CFR] Part 61 to 
meet a future EPA standard. 

EPAs Role Under the Executive Order 
The Executive Order on Environmental Justice charges 
EPA with convening an Interagency Working Group 
on Environmental Justice, which consists of the 
Directors of executive branch departments, agencies 
and offices. The Working Group is to coordinate with, 
provide guidance to, and assist each agency with 
implementing the environmental justice strategies 
contained in the Executive Order. 

The Executive Order applies only to federal agencies. 
Under the Executive Order, each federal agency is 
responsible for developing and implementing an 
environmental justice strategy. The U.S. Department of 
the Interior (DOI) is a member of the Interagency 
Working Group. 

DO/$ Role Under the Executive Ofder 
The Executive Order also directed that DO1 

.- 3 

in coordination with the Working Group, and, after consultation with tribal leaders, shall coordinate 
steps to be taken pursuant to this order that address Federally-recognized Tribes. 

Under the Executive Order, DO1 developed and implemented an environmental justice strategy and 
responded to the DOI-specific directive contained in the Executive Order. However, the Fort Mojave Tribe’s 
December 1995 petition expressed dissatisfaction with Interior Secretary Babbitt’s position regarding the 
Ward Valley land transfer. Apparently, this dissatisfaction is why the Fort Mojave Indian Tribe petitioned an 
EPA advisory council regarding the planned Ward Valley hcility despite DOI’s environmental justice 
programs. (Several phone calls to the Ft. Mojave Indian Tribe to confirm the accuracy of this assumption were 
not returned.) 
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