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Message From the Secretary 

The end of the Cold War is perhaps the 
defining event of the 20th century, one 
which altered both the definition of 
national security and related missions of 
the Federal Government, especially the 
mission of the Department of Energy. 
Recognizing the need to rethink the 
basic national security missions in the 
post-cold war era, the Department 
initiated a broad slate of strategic and 
managerial reform initiatives that have 
already saved taxpayer dollars while 
enhancing the capability of the Department to fulfill 
core mission requirements. 

By redefining core missions and overhauling critical 
management systems, these reforms are transforming a 
Department—which was built to win the cold war and 
to respond to the energy crises of the 1970s—into a 
Department prepared to meet the challenges of the 21st 
century. The reports that support these reforms consis
tently identified privatization as a potentially powerful 
management tool to enable institutional change. In 
recognition of this and in support of the Clinton 
Administration's commitment to a government that 
works better and costs less, I formed the Privatization 
Working Group, chaired by the Department's Chief of 
Staff, Dan Reicher, to examine how privatization could 
help transform DOE. 

This report presents the findings and recommendations 
of the Privatization Working Group. By focusing on 
the three basic privatization methods available to the 
Department, and the key legal and policy issues 
associated with them, it provides practical policy 
guidance in the use of privatization as a management 
tool. It will be clear to the reader that the diversity of 

the Department's activities precludes a 
"one size fits all" approach to 
privatization. 

The report demonstrates that there is a 
broad array of privatization opportuni
ties within the Department. It assesses 
the key issues that must be addressed in 
determining whether and how to pursue 
each potential privatization. And it 
highlights the Department's significant 
privatization successes over the past 

2 years. The total value of DOE privatization projects 
currently under way exceeds $4 billion. The Depart
ment projects actual savings from privatization to be 
upwards of 25 percent relative to the cost of activities 
performed under traditional management and operating 
contracts. 

Now is the time to pursue privatization opportunities 
that meet the policy and principles articulated in this 
report. To this end, the Department will incorporate 
privatization opportunities in its strategic planning, 
budget development, and management. At the same 
time, the Department must be mindful that serious 
impacts can result from ill-conceived privatization. 

This report is the result of the dedicated efforts of 
many individuals inside and outside the Depart
ment. I particularly want to thank the Privatization 
Working Group, under Dan Reicher, for its exem
plary service. 

A Hazel R. O'Leary 
Secretary of Energy 

aUSTRIBUTlON OF THfS DOCUMENT IS UNLIMITED. 

MASTER 
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Message From the Chair 

When Secretary O'Leary asked me to 
chair the Privatization Working Group, 
1 knew we could only succeed with a 
diverse and dedicated DOE team and 
substantial stakeholder input. We 
assembled such a team and solicited a 
great deal of expert comment. The 
results are contained in this report—an 
indepth analysis of the major issues 
that surround privatization within the 
Department of Energy. The report, 
however, is more than analysis. It includes the 
results of a survey of the entire DOE system that 
identifies more than 200 potential privatization 
opportunities. 

The report also includes 13 case studies that explore 
actual DOE privatization efforts over the past 
2 years. Additionally, it summarizes the key legal 
authorities that govern each of the three types of 
privatization opportunities in the Department. 

The report makes a series of recommendations and 
outlines accompanying actions that will help the 
Department seize the opportunities presented by 
privatization and confront its challenges. As the 

report stresses, when wisely consid
ered and carefully implemented, 
privatization is a powerful strategic 
management tool that can remove the 
Department from activities that are not 
inherently governmental functions or 
core business lines; improve the 
management of remaining activities; 
reduce the costs of doing business; and 
shift greater performance and financial 
risk to the private sector. But the report 

also emphasizes that privatization is only a manage
ment tool, not a substitute for good management. 

I want to thank the members of the Privatization 
Working Group for their extraordinary efforts over 
the past year. They did the heavy lifting for this 
report and for much of the Department's privatization 
efforts over the past 2 years. In particular, I want to 
thank Kim Kendall for her tireless efforts at all 
levels to ensure the success of this project. On behalf 
of the group, I urge a sustained but careful commit
ment to privatization in the Department of Energy. 

Dan W. Reicher 
Chief of Staff 
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1. Introduction: 
Privatization in the DOE Context 

The decision to privatize comes from a policy 
determination that the Government no longer needs 
particular assets or no longer needs to be in control 
of all the means by which products or services are 
obtained or delivered. Most broadly defined, 
privatization substitutes, in whole or in part, private 
market mechanisms for the traditional Government 
role as employer, financier, owner, operator, and/or 
regulator of a product or service (see Figure 1-1, 
Privatization Continuum for Goods and Services). 
This definition admits a wide variety of actions, 
from innovative contractual arrangements to outright 
divestiture of activities or assets. But all of these 
actions share common objectives: To remove the 
agency from those activities that are not inherently 
governmental functions or core business lines; to 
improve the management of remaining activities; to 
reduce the costs of doing business; and to shift 
greater performance and financial risk to the private 
sector. 

Three Major Types 
of Privatization Initiatives 

This report divides privatization initiatives at the 
Department of Energy (DOE) into three major types: 
divestiture of functions, contracting out, and asset 
transfers. This taxonomy recognizes that the three 
types of privatization actions differ along several 

important dimensions. They include the residual 
level of government involvement, the impacts on 
Federal or contract employees, and the statutory and 
regulatory basis for action. It should be noted that 
some of the more complex privatization efforts can 
include aspects of all three types. Each type of 
privatization is discussed in greater detail in the 
following chapters and includes case studies from 
ongoing or completed DOE privatization efforts. 
(This report does not directly address the commer
cialization of DOE technologies or employee spinoff 
companies.) 

Divestiture of Functions 

Divestiture of functions involves eliminating from 
the Department those functions for which a Federal 
role is no longer required. Divestiture of functions 
that have been performed by the Federal Govern
ment is usually more complicated than an asset 
transfer (although asset transfers are often a compo
nent of a functional divestiture). In a divestiture, the 
Government transfers to private-sector control an 
entire ongoing enterprise, such as the Elk Hills 
Petroleum Reserve (see case study on page 4-2). 
Although the resulting private entity may still 
include the Government as a customer, the focus and 
scope of the enterprise are likely to change. Divesti
ture of functions can have a substantial impact on a 
community if the resulting private-sector entity 
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Figure 1-1. Privatization Continuum for Goods and Services 
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changes the terms of employment for former govern

ment or contractor workers, relocates, or curtails its 
operations (see Chapter 4). 

Contracting Out 

The majority of DOE's privatization efforts to date 
have involved contracting out activities. In the DOE 
context, contracting out can involve management and 
operating contractors subcontracting out specific 
tasks or the Department directly contracting for 
services previously provided by Federal employees 
or management and operating contractors. Contract

ing out introduces a host of legal and contractual 
issues that surround the contract award and its 
continued governance. Contracting out can take 
many forms, from traditional service contracts to 
private financing and leaseback arrangements. It can 
range from relatively simple tasks such as lawnmow

ing and custodial services to the complex and 
multifaceted Hanford Tank Waste Remediation effort 
(see case study on page 512; also see Appendix A, 
which lists potential privatization opportunities in 
DOE). Community impacts can range widely 
depending on the contractor chosen to perform the 
task and the extent to which affected workers are 
transferred to other jobs at the site or retained by the 
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contractor when subject to reductions-in-force (see 
Chapter 5). 

Asset Transfers 

An asset transfer involves the sale or other transfer 
of real property or personal property, such as the sale 
of precious metals in DOE's inventory. An asset sale, 
lease or donation implies little or no government 
involvement after transfer and affects property more 
than people (although employees engaged in main
taining assets may be affected). Nevertheless, the 
disposition of surplus assets presents a unique set of 
legal, procedural, and management challenges (see 
Chapter 6). 

Privatization as a 
Management Tool 

Privatization serves two primary purposes as a 
management tool. First, at a strategic level, it helps 
an organization focus on those work activities that 
represent its core expertise, skill, or value-added 
offering. For example, by contracting out non-core 
functions, the organization can better focus its 
management attention on critical matters and at the 
same time bring world-class performance to periph
eral functions. Second, at a tactical level, 
privatization is a means of reducing costs by ensur
ing that work activities are performed by the most 
productive, cost-effective means. 

For governmental activities, application of 
privatization as a management tool requires active 
and continual examination of functions to determine 
whether they are necessary and, if so, whether they 
are more appropriately or more effectively per
formed by private parties at some level of the 
activity. As with private organizations, the Govern
ment must differentiate between "core" or "inher

ent" governmental activities and those that are the 
appropriate subjects for private performance. 

Privatization is a means used to achieve the impor
tant objectives of removing the Department from 
those activities that are not inherently governmental 
functions or core business lines, improving the 
management of remaining activities, reducing the 
costs of doing business, and shifting greater perfor
mance and financial risk to the private sector. This 
important fact is often lost in rhetoric surrounding 
the appropriate role of government, which tends to 
obscure the more practical question of how to adapt 
government to changing needs. It is important to 
understand that privatization is not an objective 
itself. 

Privatization can take many forms. In the Depart
ment of Energy context, it can range from selling off 
surplus inventories or contracting out relatively 
simple services, to transferring to the private sector 
functions traditionally performed by the Department 
or its management and operating contractors. 
Whatever the form that privatization takes, it repre
sents an attempt by the Department to take advan
tage of the benefits of competitive markets. Market 
incentives can help minimize costs, spur innovation, 
and reward successful adaptation to change. When 
harnessed by government managers, competitive 
markets can become useful tools to accomplish 
missions at reduced costs to taxpayers. Managers 
can use privatization to optimize the in-house and 
contract workload mix and more effectively focus 
management attention on core functions. 

Privatization is not a cure-all for every management 
problem. When pursued purely for its own sake or 
otherwise misapplied, privatization can significantly 
impair management efficiency and effectiveness. 
Privatization is not suitable for many situations 
where core missions, inherently governmental 
functions, or other essential requirements dictate the 
retention of a more traditional government role, and 
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in cases where functions are more cost-effectively 
provided by in-house personnel. Successful 
privatization requires careful analysis of opportuni
ties and painstaking attention to process details. 
Privatization is a management tool, not a substitute 
for management. 

Finally, while privatization in the Government often 
resembles downsizing, outsourcing, or divestiture in 
the private sector, there are fundamental differences. 
Corporate entities typically decide to reduce their 
scope of operation in reaction to the imperatives of 
the marketplace or the demands of shareholders. The 
actions of the Federal Government are held to a 
different standard; government accountability 
exceeds the narrower scope of corporate responsibil
ity. Thus, while privatization actions help the 
Government to become more businesslike, it is 
neither possible nor desirable to completely mirror 
private sector decisionmaking. The social contract 
between government and the people most affected 
by government actions—individual government 
workers, communities dependent on government 
employment, and entire regions affected by the 
environmental legacy of national defense activities— 
is rightly considered more binding than the relation
ship between private sector entities and consumers. 
Congress recognized this "special relationship" 
through Public Law 102-484, the National Defense 
Authorization Act for FY 1993, Section 3161. 

Privatization Supports Other 
Key Reform Initiatives 

The Privatization Initiative represents one of several 
key reform efforts initiated by Secretary O'Leary. 
The first such effort was the Contract Reform 
Initiative, which identified new ways to manage the 
work of the Department. Completed in February 
1994, the Contract Reform Team's report, Making 
Contracting Work Better and Cost Less, outlined how 
performance-based contracting could result in 

dramatic savings to the taxpayer and increased 
productivity within the Department. This report set 
the stage for an ongoing contract reform effort that 
is now pervasive throughout the Department. The 
Secretary also commissioned a new strategic plan
ning process designed to refocus the Department on 
the new challenges facing the Nation. Completed in 
April 1994, the Department of Energy's Strategic 
Plan identified five business lines: Industrial Com
petitiveness, National Security, Energy Resources, 
Environmental Quality, and Science and Technology. 

Finally, the Strategic Alignment Initiative, announced 
in May 1995, provided a roadmap to a leaner Depart
ment by reducing duplication and aligning our 
activities to the business lines set out in the Strategic 
Plan. These planning and reform efforts, which 
complemented and extended Vice President Gore's 
National Performance Review, are redirecting 
Departmental resources to better meet core mission 
functions. 

The Contract Reform Initiative, the Strategic Plan, 
and the Strategic Alignment Initiative all recognized 
the potential for increased use of privatization as one 
means of reducing the cost of meeting core mission 
objectives. In many cases, privatization can enable 
the Department to reduce the cost of doing business 
while assisting our employees and local communities 

The Privatization Initiative is one of a number of key DOE reform initiatives 
complementing Vice President Gore's National Performance Review. 
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make the transition to a leaner, more efficient 
Department. 

Significant privatization efforts already have begun 
in DOE (Figure 1-2), with the total value of projects 
to date exceeding $4 billion. The Department 
projects actual savings from privatization to be 
upwards of 25 percent (and in some cases higher) 
relative to the cost of activities performed under a 
traditional M&O contract arrangement. 

The Department's Materials and Asset Management 
Program is facilitating the divestiture of surplus 
physical assets. The Department sold the Pinellas 
electronic component manufacturing plant at Largo, 
Florida, as a result of reconfiguring the nuclear 
weapons complex. The Department also has begun 
the process of divesting entire operations, such as the 
Naval Petroleum Reserve Number One (Elk Hills, in 
Kern County, California) and the National Institute 
for Petroleum and Energy Research in Bartlesville, 
Oklahoma. Laundry services have also been priva
tized at Hanford and the Idaho National Engineering 
Laboratory. Finally, many functions traditionally 
performed by large management and operating 
contractors on a cost-reimbursable basis at former 
weapons facilities have been contracted out to private 
sector companies on a fixed-price basis—for ex
ample, the power generation services at the Savannah 
River Site. 

Introduction: Privatization in the DOE Context 

The Privatization Working Group 

To date, the Department has been meeting 
privatization-related challenges on an ad hoc basis. 
Recognizing the need to employ a more comprehen
sive approach, Secretary O'Leary formed the 
Privatization Working Group in October 1995, 
chaired by then Acting Assistant Secretary for 
Policy, and now Chief of Staff, Dan Reicher. The 
Secretary directed the Working Group to develop a 
Departmentwide privatization policy, compile an 
initial inventory of privatization opportunities, 
describe how to overcome the challenges associated 
with privatization, and provide implementation 
support for key privatization initiatives. 

The Working Group first analyzed current 
privatization initiatives at DOE and other agencies to 
identify issues associated with privatizing assets, 
services, and facilities. It consulted with other 
Federal agencies, labor unions, the private sector, 
investment bankers, and representatives from the 
National Performance Review and the U.S. Enrich
ment Corporation. From this effort, the Working 
Group then developed the Department's guiding 
principles for privatization and developed a number 
of recommendations and action items to establish 
privatization as an ongoing management imperative. 
The Working Group also conducted a survey of 
potential privatization opportunities. 
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| g ~ Figure 1-2. Examples of Recent Privatization Initiatives 
P " at the Department of Energy 
g" ~" Case Study 

CEIk Hills Naval Petroleum Reserve, Kern County, California 1 (p. 4-2) 

gpational Institute for Petroleum and Energy Research, Bartlesville, Oklahoma 2 (p. 4-4) 

gWestern Environmental Technology Office, Butte, Montana 3 (p. 4-6) 

jjpBSnford Utilities, Richland, Washington 4 (p. 5-5) 

fjDrihalation Toxicology Research Institute, Kirtland Air Force Base, Albuquerque, 
-New Mexico 5 (p. 5-7) 

Iflanford Tank Waste Remediation System, Richland, Washington 6 (p. 5-12) 

PKnfo rd Decontamination Laundry Facility, Richland, Washington 7 (p. 5-23) 

pjPowef Facilities at Savannah River Site, Aiken, Georgia 8 (p. 5-24) 

pprecibus Metals Sales 9 (p. 6-4) 

lak Ridge Reindustrialization Initiative—Vision 2010, Oak Ridge, Tennessee 10 (p. 6-10) 

amarcL Facility, Oxnard, California 11 (p. 6-14) 

tfinellas Plant, Largo, Florida 12 (p. 6-16) 

ound Plant, Miamisburg, Ohio 13 (p. 6-17) 

jlp-eatment of Mixed Waste, Idaho National Engineering Laboratory, Idaho 
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{ * . 

Department of Energy Privatization Policy 

The Department of Energy embraces privatization 
as a strategic management tool and will use it 

where costeffective and appropriate. 

 Principle 1: Privatization should be 
, used strategically. While not an 

objective itself, privatization should 
he used as a strategic tool to better 

' structure and focus the Department's 
resources to meet the challenges of 

* its missions. 

Principle 2: Privatization transac

tions should be structured to ben

efit taxpayers and to balance risks 
and rewards. Appropriate cost/ben

efit analysis should demonstrate the 
economic value of a privatization pro

posal to the Government. However, 
the risks and rewards of a privati

zation initiative must be balanced for 
all parties to the transaction to ensure 
a business climate in which privati

zation will be successful. Sometimes 
"■ yther considerations such as environ

ment, safety, and health may cut 
against a decision to proceed with 
privatization even if the proposal may 
have economic value. 

Principle 3: Competition helps 
ensure successful privatization ven

tures. Privatization efforts should 
harness competition to enhance per

formance and maximize returns to 
i» taxpayers. The competitive forces of 

Privatization Principles 
the marketplace reward efficiency, 
challenge new players to participate 
and often lead to innovative 
approaches and technologies. How

ever, when other objectives (such as 
community transition) are also impor

tant, the Department should weigh the 
public interest in achieving those 
other objectives against the benefits 
of competition. 

Principle 4: Stakeholder involve

ment in privatization adds value 
and improves outcomes. Because 
privatization changes the way the 
Department conducts business, those 
affected by the change should partici

pate in shaping the process. Early 
stakeholder involvement not only 
helps build support for decisions, it 
is often a key source of innovative 
ideas that can enhance the success of 
a privatization. 

Principle 5: Worker and commu

nity transition assistance are essen

tial. While privatization initiatives 
may lead to DOE workforce restruc

turing and downsizing, they also can 
translate into new opportunities for 
workers and communities near DOE 
sites. The Department will seek to 
mitigate the negative economic and 

social impacts that may result from 
privatization. Where appropriate, 
workers whose jobs would be affected 
by privatization should be allowed to 
compete to retain the work inhouse 
by improving performance and low

ering costs. 

Principle 6: Environment, safety, 
and health responsibilities must be 
addressed. The Department must en

sure that the safety and health of 
workers and the public, as well as the 
protection and restoration of the 
environment, are fully addressed 
when it undertakes privatization 
efforts. When a potential privatization 
may involve external regulation, the 
Department must ensure that appro

priate regulatory agencies are noti

fied early in the process and that 
efforts are coordinated to ensure a 
smooth transition. 

Principle 7: Privatization requires 
a new way of doing business. The 
Department must develop new ways 
of thinking and new skills to success

fully develop and manage privati

zation initiatives. This new thinking 
must challenge traditional ways of 
doing business in the Department. 



When successfully implemented, privatization 
initiatives can produce measurable improvements 
to DOE in terms of resource realignment, strategic 
redirection, or cost-efficiency. This chapter presents 
the Privatization Working Group'srecommendations 
for specific actions to improve the implementation of 
privatization within the Department. Each recom
mendation is followed by one or more actions that 
are either currently under way or that will be under
taken in the near term. 

Recommendation 1 
The Department should integrate periodic evalua
tion of privatization opportunities into strategic 
planning and annual budget reviews. 

While privatization has consistently been identified 
as a potential strategic management tool, there has 
been no mechanism to routinely consider 
privatization opportunities. The downsizing of the 
Department and reorientation toward new missions 
demand a more proactive stance toward 
privatization. 

2. Recommendations 

Actions 

1. The Secretary's budget and staffing guidance for 
fiscal year 1998, requires each Secretarial Officer 
to identify "management savings and results" 
including those that may be derived from 
privatization activities. 

2. As part of the annual budget process, including 
guidance for fiscal year 1999, each Secretarial 
Officer should continually assess opportunities to 
substitute private capitalization and investment 
for Federal funds required to meet the 
Department's goals. The budget analysis should 
include projections for actual savings related to 
privatization activities both under way and 
planned, and timelines for their implementation. 

3. The Department will continue to seek alternative 
funding mechanisms for privatization efforts. 

4. In an effort to further explore and expand 
privatization opportunities, the Department will 
seek comment on this report. 
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Recommendation 2 
The Department should establish new institutional 
mechanisms to ensure a high-level focus on 
privatization. 

Privatization responsibilities are currently scattered 
throughout the Department of Energy in various 
Headquarters offices and throughout the field 
organizations. The Headquarters offices include 
Procurement; General Counsel; Policy and Interna
tional Affairs; Environmental Management; Defense 
Programs; Energy Research; Worker and Commu
nity Transition; Environment, Safety and Health; 
Contract Reform; Field Management; and the Office 
of the Secretary. The Privatization Working Group, 
with part-time representatives from each of these 
offices, has functioned during the past year as a 
coordinating entity in this area. However, this 
experience has highlighted the need for a small 
group of full-time employees to provide a focal 
point for coordinating and facilitating privatization 
activities throughout the Department. 

In addition, the Department currently has several 
different Executive Committees devoted to issues 
related to DOE business strategies. These Commit
tees are chaired by Principal Secretarial Officers and 
include the Executive Committee on Contract 
Reform and the Executive Committee on Asset 
Trust. The membership of these various Committees 
overlaps. A consolidation of these Committees 
would be beneficial. 

Actions 

1. The Contract Reform Project Office will be 
expanded to become the Office on Contract 
Reform and Privatization. Although operational 
responsibilities will remain with the program 
offices and the field sites, the Office on Contract 
Reform and Privatization will provide staff support 
and a focal point for coordinating and facilitating 

privatization activities throughout the Depart
ment. The Office will assist the Department in 
identifying and resolving crosscutting issues and 
areas of needed legislative and institutional 
change. The reporting relationship, to either the 
Deputy Secretary or the Under Secretary, will 
ensure prompt access to senior DOE manage
ment, thereby furthering innovative approaches 
and policy resolution. 

2. The Department will establish a Business Strate
gies Executive Committee to discuss the resolu
tion of intradepartmental issues relating to 
contract reform, privatization, asset management, 
and other business management matters. This 
Committee will be chaired by the Deputy Secre
tary or Under Secretary and will provide a forum 
for senior Departmental officials to address issues 
identified by staff of the Office of Contract 
Reform and Privatization and by program offi
cials. This Executive Committee will take over 
matters currently addressed by the Executive 
Committee on Contract Reform and the Executive 
Committee on Asset Trust. 

3. The Department's Materials and Asset Manage
ment function will continue to be a high priority 
of the Department. The long-term organizational 
framework for this function is currently under 
review within the Department, and recommenda
tions based on these reviews will be ready for 
decision in early 1997. 

Recommendation 3 
Privatization actions must involve both internal and 
external stakeholders from the earliest possible stage. 

Stakeholder involvement is essential for proceeding 
with privatization efforts, and the Department's 
commitment to secure stakeholder involvement early 
in its major decisions ensures accountability to the 
public. However, individual stakeholder interests are 
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sometimes not mutually compatible, or they may 
conflict with the Department's mission, statutory 
responsibilities, or budget priorities. In addition, the 
Department must ensure that safeguards are main
tained during competitive procurements and that 
stakeholder involvement does not jeopardize the 
integrity of the procurement process. 

Actions 

1. When employees are likely to be directly affected 
by a privatization action, all workers and affected 
labor unions will be consulted early in the pro
cess. 

2. The Department will continue to work through its 
Worker and Community Transition Office to 
mitigate any negative effects on workers and 
communities when the work force is restructured at 
the Department's defense nuclear and other facili
ties. 

3. To the maximum extent practicable, the Department 
will issue for comment to affected stakeholders 
Draft Requests for Proposals for privatization 
activities. This will notify interested parties of the 
proposed action and enable workers whose jobs 
may be adversely affected by privatization to 
compete to retain work in-house. 

Recommendation 4 
The Department should seek to enhance internal 
resources, acquire outside expertise, and provide 
training to ensure successful privatization initiatives. 

The Department has many highly qualified and 
experienced personnel in its core programs (science, 
defense, energy, environment) and support organiza
tions. However, the Department lacks certain 

expertise essential for successful privatization 
efforts. For example, very few Departmental person
nel have expertise in business finance, strategic 
business planning, and general corporate transac
tional work as they relate to privatization. A coher
ent Departmentwide strategy for privatization will, 
in many instances, require business and legal 
consultants who have experience in advising major 
corporations on their long-term disposition or 
acquisition strategies and implementation plans. The 
Department also needs experts in finance law to 
provide advice on costs and benefits, tax implica
tions, and terms and method of payments. The lack 
of resident expertise is likely to be exacerbated by 
declining personnel budgets in the Federal Govern
ment. 

Actions 

1. The Department will retain needed expertise in 
various fields to ensure successful privatization 
outcomes. For example, DOE is considering 
soliciting offers for multiple contract awards 
covering a wide range of privatization-related 
skills (for example, financial, legal, industry-
specific consultants, investment banking). This 
contract arrangement would permit quick access to 
needed expertise on an "as needed" basis. 

2. The Office of Contract Reform and Privatization 
will seek counsel from the Department of Treasury, 
which is establishing an entity to coordinate and 
support privatization efforts across the Federal 
Government. 

3. The Department will continue to consult with the 
National Performance Review, United States 
Postal Service Office of Asset Management, and 
other public and private sector entities regarding 
innovative methods of privatization. 
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Recommendation 5 
DOE should better integrate the perspectives of the 
business community into its privatization initiatives. 

One of the keys to successful privatization at the 
Department is the ability to structure business deals 
that will attract the business community by, for 
example, ensuring a proper balance between risk and 
reward. Accordingly, the Department should obtain 
the necessary support to structure privatization 
initiatives that will attract private-sector participants 
and explore ways to reduce structural impediments 
that may exist in government that impede this 
objective. 

Actions 

1. The Secretary of Energy Advisory Board or the 
Office of Contract Reform and Privatization will 
explore the establishment of a private finance 
working group to provide the Department infor
mation on investment criteria, insurance, under
writing, contract terms, and potential legislative 
changes to facilitate investment in privatization 
projects. 

2. The Department will encourage the current practice 
of issuing draft solicitation documents to seek 
industry input on improving our approach to and 
success with privatization initiatives. 

3. To stimulate private-sector interest and involvement 
in large-scale privatization efforts, the Department 
will continue to seek mechanisms to reduce the 
costs and time associated with contract proposal 
preparation. 

Recommendation 6 
Privatization opportunities should be competitively 
structured to the maximum extent feasible. 

The government's primary objectives from one 
privatization transaction to another will vary. For 
example, in a straightforward sale of surplus equip
ment, the Depailment's primary objectives are to 
divest stewardship and maximize financial return to 
the Government. In privatizing environmental 
remediation services currently performed under 
management and operating contracts, the 
Department's primary objectives are to reduce the 
costs of operation and achieve quality results more 
rapidly. In disposing of a weapons facility or site, 
however, the Department's objectives may include 
creating a replacement economic base for the local 
community. Generally speaking, some form of 
competition in the privatization process should 
facilitate optimum achievement of the Government's 
goals. As in all procurement or sales transactions, 
however, circumstances may dictate that nontradi-
tional approaches to competition be used or that 
noncompetitive techniques will be in the 
Government's interest. 

Actions 

1. When the primary objective of the Government is 
to obtain maximum value from a privatization 
opportunity (sale, lease, or other arrangement), 
reduce the cost of performance of a service, or 
obtain alternative innovative technical solutions to 
a problem, the privatization opportunity will be 
competed, unless the requirements for the accep
tance of an unsolicited proposal are met. 
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2. When the Department's business objectives are 
offset by a desire to minimize the adverse eco
nomic impact to a local community, the Depart
ment may determine, consistent with applicable 
authorities, that the public interest is best served 
by limiting competition or dealing solely with 
recognized community organizations. 

Recommendation 7 
Where privatization initiatives involve significant 
adverse economic impact to a community, the 
Department should encourage contractors and 
private companies to create new opportunities for 
affected workers and communities. 

Privatization can substantially alter the relationship 
between the Department and affected stakeholders, 
particularly Federal workers, contractor employees, 
and the communities where DOE facilities have 
been major sources of employment. 

Action 

The Department will include, as appropriate, eco
nomic transition measures in contract selection 
criteria. These may include such factors as commit
ment of private resources to a community and past 
performance in work force restructuring. 

Moreover, work force restructuring plans should be 
developed in coordination with, and in support of, 
the economic development objectives of nearby 
communities. Therefore, local officials and institu
tions involved in mitigating social and economic 
impacts anticipated to be caused by the Department's 
actions should be consulted in development of the 
plan. A plan should address ways the Department can 
support local business creation and expansion. 
Separate guidance was issued August 24,1994, on 
economic development efforts that may be supported 
by the Office of Worker and Community Transition. 

(Copies of this guidance may be obtained from the 
Office of Worker and Community Transition.) 

Recommendation 8 
Environment, safety, and health responsibilities must 
be defined and allocated among all responsible 
parties in a clear and definitive way. Regulatory 
considerations should be addressed early in the 
planning process. 

Another challenge to privatization is maintaining an 
adequate level of environment, safety, and health 
protection following the privatization of an activity. 
Regulators from other Federal or State agencies may 
be unable or unprepared to assume oversight of 
newly privatized DOE sites or assets. Memorandums 
of understanding (MOUs), and, in some cases, 
rulemakings or Federal or State legislation, may be 
required for the regulator to assume jurisdiction. To 
ensure a smooth transition, DOE must provide 
adequate notice and time for external regulators to 
prepare to assume new responsibilities. 

Actions 

1. Where issues arise regarding regulatory jurisdic
tion, the Department must be prepared to main
tain an ongoing role in environmental, safety, and 
health oversight to ensure the continuity of 
protection, until external regulation is in place. 

2. If a potential privatization involves a shift to 
external regulation, the Department of Energy's 
Office of Environment, Safety and Health, and 
appropriate regulatory agencies, must be notified 
and engaged very early in the process. Because of 
the requirement to notify external regulators, 
particularly the Nuclear Regulatory Commission 
and the Occupational Safety and Health Administra
tion early in a privatization effort, close coordina
tion between the Department's Headquarters and 
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field offices is vital. The impacts of external 
regulation will be carefully analyzed by the 
appropriate senior program officials at Headquar
ters and the field offices, with assistance from the 
Office of Environment, Safety and Health as 
needed. 

3. An ad hoc working group of Occupational Safety 
and Health Administration and DOE representa
tives is currently reviewing interagency issues 
surrounding privatization, specifically the 
resource implications and timing for transition of 
DOE privatized facilities to OSHA oversight. 

4. Because the Department is a responsible party in 
a privatization activity and, in some cases, may 
retain liability, it will ensure that leasing agree
ments or other legal instruments include explicit 
provisions for maintenance of adequate environ
ment, safety, and health programs. These legal 
instruments must also explicitly provide that the 
private entity is fully responsible for protecting 
the environment and worker health and safety 
since the privatization activity is under the control 
of the private entity and not the Department. 

Recommendation 9 
The Department should develop new mechanisms for 
covering privatization costs related to asset sales. 

Many asset sales or transfers will require funding to 
prepare the asset for sale or transfer. At a minimum, 
most asset sales or transfers will incur administrative 
costs such as inventorying and screening. Other asset 
sales or transfers may incur transportation and even 
decontamination costs. Current appropriated funds are 
required for such expenditures, with no provision for 

offsetting the costs of asset sales or transfers with 
proceeds generated by the sale or transfer. 

Actions 

1. The Department is performing a comprehensive 
review of current DOE assets that may be available 
for lease or sale and the potential revenues avail
able from such sources, and will discuss this issue 
and the need for additional legislation during the 
fiscal year 1998 appropriations process. This 
activity is consistent with the fiscal year 1997 
Energy and Water Appropriations Bill Conference 
Report. 

2. The Department will continue to explore the 
feasibility of utilizing joint ventures with the 
private sector to offset the costs of asset sales as 
well as to gain commercial disposition expertise 
(see Chapter 6). 

3. As part of the fiscal year 1998 appropriations 
process, the Department will submit a proposal for 
asset management pilot projects, which would 
allow the Department to retain proceeds from asset 
sales, either in whole or in part, to reduce future 
costs associated with asset management (see 
Chapter 6). 

4. The Department is exploring the application of 
Section 608 of the fiscal year 1996 Treasury, Postal 
Service and General Government Appropriations 
Act, to fund future privatization activities. This law 
authorizes Federal agencies to reuse funds gener
ated from the sales of assets that result from 
recycling or waste prevention programs (see 
Chapter 6). 
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3. Framework for 
Privatization Decisions 

Privatization initiatives have three distinct phases: 
analysis (whether or not to proceed), planning (how), 
and implementation (getting it done). Because 
privatization is a management tool and not a substitute 
for management, all three phases require sustained 
attention and appropriate stakeholder participation. 

Analysis 

Privatization analysis seeks to answer three funda
mental questions: (1) Is the activity or asset a viable 
candidate for privatization? (2) What are the costs and 
benefits expected from a privatization option? and (3) 
Is privatization sensible to pursue—do the tangible 
and intangible benefits outweigh the costs? The 
privatization decision will be reached differently with 
each asset or service determined to be a candidate and 
may require a complex set of analyses that could be 
unique to programs, sites, or the assets themselves. 
The ultimate decision rests with the program manag
ers. They are best equipped to evaluate the intricacies 
related to each potential privatization candidate. 

Candidate Screening 

Screening candidate activities or assets for 
privatization requires managerial, legal, market, and 
cost/benefit analysis. The managerial analysis 

focuses on whether the activity or asset is required 
to fulfill recognized missions or contribute to the 
Department's business lines. Legal analysis deter
mines whether the statutes and regulations govern
ing an activity or asset permit consideration of 
private-sector involvement. Legal or regulatory 
barriers can pose substantial obstacles that may 
require new directives or congressional action to 
overcome. Market analysis determines whether or not 
the private sector is likely to respond to the 
privatization proposal. Finally, a cost/benefit analy
sis determines if privatization is cost-effective. 

The initial function of screening analysis is to 
determine whether an asset or an activity continues 
to be required by the Government and, if so, whether 
or not it serves an inherently governmental function1 

or involves a core capability that must be maintained 
by the Federal Government. Services and assets that 
no longer have value to the Department's mission 

1 An "inherently governmental function" is a function so intimately 
related to the public interest as to mandate performance by 
government employees. Such a function cannot be contracted out. 
Federal Acquisition Regulation (FAR) Subpart 7.5 prescribes 
policies and procedures to ensure that inherently governmental 
functions are only performed by government employees. FAR 
Subpart 7.503(c) provides a nonexclusive list of examples of 
functions considered to be inherently governmental. The 
attachment to Office of Management and Budget Circular No. 
A-76 also contains a comprehensive list of commercial activities. 
These two documents provide guidance on determination of the 
status of a particular function. 
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should be eliminated, either through privatization, 
discontinuation, or disposal. If found to be an 
inherently governmental function or a DOE core 
mission responsibility, the activity is not a candidate 
for privatization, and DOE managers should con
sider alternative strategies to improve management. 
The Contract Reform Team Report and the National 
Performance Review provide guidance on alternative 
government management strategies in these cases. 

If screening analysis determines that a service or 
asset is critical to one of the Department's business 
lines but is not an inherently governmental function, 
the service or asset may still be a candidate for some 
types of privatization. However, it is important to 
determine the legal or regulatory basis under which 
the service is performed or the asset is retained. At 
this point, the screening analysis must examine 
commercial markets providing similar services or 
utilizing similar assets. Managers should look to the 
private sector (which for purposes of this report 
includes nonprofit entities) and State or local govern
ments that may be capable of delivering the same 
service or maintaining an asset at the same or greater 
level of quality at a lower cost. When it is apparent 
that the Department is required to or otherwise best 
suited for the job of performing a service or maintain
ing an asset, the Department should continue in its 
role. 

Cost/Benefit Analysis 

Once candidate activities or actions are determined 
to be potential privatization candidates, managers 
should conduct an economic cos^enefit analysis to 
determine if privatization is cost-effective. A rough 
analysis of potential benefit is part of the initial 
screening exercise, but a more comprehensive and 
formal analysis is needed as a basis to structure a 
privatization initiative. Also, intangible costs and 
benefits need to be considered. Different types of 
cost/benefit analyses are needed for different types of 

privatization. For asset transfers, managers must 
compare the economic costs and benefits of keeping, 
selling, or disposing of tangible assets. Divesting 
entire functions requires analysis similar to business 
valuation exercises. Contracting out services previ
ously performed by government workers or manage
ment and operating contractors requires managers to 
perform a "make or buy" analysis, according to 
Federal Acquisition Regulation (FAR) Subpart 15.D 
(see Chapter 5). 

To adhere to the Department's seven privatization 
principles (see page 1-7), the cost/benefit analysis 
should be augmented along several dimensions. For 
example, the need to continue environmental, safety, 
and health protections should be reflected in the 
analysis in ways that a straightforward business-
based approach may tend to ignore. Federal budget 
scoring rules or contract regulations may require 
specialized accounting and analysis techniques. 
When candidate activities could potentially result in 
the displacement of current contractor jobs, the 
affected workers and their representatives should be 
involved early and given the opportunity to provide 
input on ways to reduce the cost of retaining the 
work. 

Planning 

Candidate screening analysis and cost/benefit 
calculations are useful tools to help decide whether 
or not to proceed with a privatization project. The 
second stage of privatization is for the responsible 
DOE manager to develop a plan to realize the full 
potential of benefits revealed in the analysis phase. 
The planning exercise should be conducted at both 
the strategic and project levels and follow the 
precepts of performance-based management, 
including identifying results and the criteria for 
success. 
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The proposed privatization project must be integrated 
into the overall strategic management plan of the 
Department or sub-unit. While the screening and 
cost/benefit analysis focuses narrowly on the spe
cific candidate project, managers must also step 
back and examine the "big picture" implications of 
pursuing any single initiative. Planning ensures that 
unintended consequences do not ultimately impair 
the management of remaining governmental func
tions and that the newly privatized entity or asset fits 
into an overall management scheme. 

As part of project planning, the DOE manager must 
identify the legal requirements, establish timelines 
and milestones, and account for the resources 
needed to complete the privatization initiative. The 
planning process also requires a clear delineation of 
performance objectives and defined measures for 
determining success. 

In addition, planning for privatization initiatives 
requires a careful and thorough analysis of how 
budgeting will be done. Each privatization requires a 
budget approach tailored to meet the objectives of 
the privatization. For example, asset sales typically 
seek to maximize net revenues to the Government. For 
environmental management, the goal is to reduce the 
costs of cleanup. In some cases, new legislation can 
facilitate privatization, and DOE is currently exploring 
legislation permitting the Department to retain certain 
receipts from asset sales to support future 
privatization activities. Thus, there is no "cookie 
cutter" approach for budgeting for privatization. 

In general, budgeting for privatization can pose 
challenges that must be overcome in creative ways. 
This may involve, for example, classification by the 
Office of Management and Budget (OMB) of a 
large-scale waste-treatment project as a capital lease 
project. Under this approach, at the time a 
privatization contract is signed by DOE, an obligation 
of appropriated funds will be made for the estimated 
capital cost for the private contractor's facilities to 
treat the waste. However, no current outlays will be 
counted until the contractor actually begins treating 
the waste. This approach encourages greater cleanup 
while reducing the impact on the Federal budget. 

Implementation 

Implementing a privatization effort requires effective 
and sustained managerial control, not only to 
execute the project plan but also to respond to 
changing circumstances, new information, or addi
tional resource requirements. Successful implementa
tion efforts should result from the establishment of 
crosscutting management teams and the assignment of 
clear roles. Although each privatization project will 
have unique problems, it is especially important in the 
current stage of departmental privatization efforts to 
systematically collect and synthesize information in 
the form of case studies and lessons learned. Such 
information can be invaluable as inputs for the 
analysis and planning phases of subsequent projects. 
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4. Divestiture of Functions 

As a result of Vice President Gore's Reinventing 
Government Initiative, many Federal agencies have 
been reviewing their functions to determine the 
appropriate Federal role. At DOE, this review has 
resulted in a number of proposals to divest the 
Federal Government of functions for which a Federal 
role is no longer required. 

Through the Strategic Alignment Initiative, the 
Secretary also has focused the Department's planning 
on the most efficient ways to meet DOE's core 
business goals. These planning efforts ultimately can 
be expected to result in a number of proposals at 
local DOE sites to divest certain functions. Those 
planning efforts are just beginning to bear fruit as 
potential opportunities are being identified and 
discussions with local officials are being initiated. 

Although the distinction is blurry in some circum
stances, divestiture of functions differs from simple 
asset transfers in both scope and impact. A functional 
divestment strategy involves transfer of the operation 
as a whole to the private sector as opposed to a 
simple transfer of real or personal property. More 
specifically, it represents an effort to transfer an 
entire ongoing operation to private-sector ownership 
and management in those cases where the operation's 
potential value in the private marketplace depends on 
maintaining the operation as a coherent commercial 
entity. Thus, while the operation may include assets 
such as real estate, equipment, and materials, it also 

may include both managerial and wage employees 
who operate within a recognized managerial system. 

In contrast with contracting out, divestiture of 
functions is not premised upon the Government 
being a customer for the newly privatized concern. 
While the new commercial entity may count the 
Government among its customers in some cases, the 
intent of functional divestiture is weighted more 
toward removing the Government from an activity 
altogether rather than procuring the same level of 
services from private sources to increase efficiency 
and reduce cost. 

There is no single description of privatization efforts 
involving the divestiture of DOE functions because 
of the significant differences that exist among the 
functions that are candidates for privatization. Many 
DOE functions have significant national and even 
global importance; others have a more regional or 
local nature. Privatization of functions with national 
significance, such as the Power Marketing Adminis
trations, the Naval Petroleum Reserve, or the United 
States Enrichment Corporation, would be conducted 
differently than the privatization of a support func
tion at a local assembly plant. The constituency for 
the former would be national in scope, necessitating 
broad discussions of economic and social impacts, or 
even debates about the legitimacy of the 
Government's role. The constituency for the latter 
would be more clearly defined, allowing more 
focused discussions. 
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Case Study 1: Divestiture of the Elk Hills Naval Petroleum Reserve 
Background 
Since 1912, the Federal Government has 
managed the Elk Hills Naval Petroleum 
Reserve (NPR) in Kern County, Cali
fornia. The original purpose of the NPR 
was to ensure a supply of oil for the U.S. 
Navy. In 1976, in response to the 1974 
oil embargo, Congress directed the NPR 
to be put into production and operation. 
DOE has managed the NPR for the 
Federal Government since 1977. It is 
operated under a Unit Plant Contract 
with Chevron U.S.A. 

The Effort 
With the enactment of Title XXXIV of 
the National Defense Authorization Act 
for fiscal year 1996, DOE was directed 
to sell the U.S. interest in NPR 1, Elk 
Hills, California, by February 10,1998. 
The Elk Hills initiative revealed bipar
tisan congressional support to divest 
what historically had been considered a 
strategic national asset. 

However, the legislation also evidenced 
caution in disposing of such a large Gov
ernment asset. The statute contains nu
merous procedural safeguards designed 
to ensure that the Government receives 
full value for Elk Hills and that the sale 
is competitive. For example, the law re

quires that the Government retain eight 
outside consultants to help conduct the 
sale and sets out specific schedules and 
deliverables for each consultant: 

• An investment banker or financial 
adviser to administer the sale to be 
retained within 2 months 

• Five independent experts to assess 
the value of the reserve to be retained 
in 7 months and to complete their 
work in 11 months 

• An independent petroleum engineer 
to prepare a Reserve Report on the 
remaining recoverable oil and gas 
reserves within 11 months 

• An independent petroleum engineer 
to make recommendations for the 
finalization of equity within 
8 months. 

Additionally, the Secretary is required 
to establish a minimum price which, 
under the Act, may not be below the 
higher of the average of the five inde
pendent assessments or the average of 
the middle three independent assess
ments. Further, the Secretary is required 
to consult with a number of other agen
cies (OMB, the Treasury Department, 

and the General Services Administra
tion) at various points in the sales pro
cess. Contract(s) of sale are subject to a 
31-day "report and wait" requirement, 
and the sale may be suspended if the 
Secretary and the Director of OMB 
jointly determine that the sale is pro
ceeding in a manner inconsistent with 
achievement of a sale price that reflects 
full value or that some course of action 
other than immediate sale is in the best 
interests of the United States. Finally, the 
Comptroller General is tasked under the 
Act to "monitor" the Secretary's sales 
activities. 

Lessons Learned 
A detailed elaboration of lessons 
learned is premature at this point 
because the Department is in the early 
stages of the Elk Hills divestiture. How
ever, we have learned that the establish
ment of a dedicated DOE team to 
internally administer the sale has proven 
to be critical to the successful accom
plishment of the ambitious schedule of 
the Defense Authorization Act. This Di
vestiture Administration Team consists 
of a project manager, procurement spe
cialists, attorneys, and technical experts 
from DOE's Naval Petroleum and Oil 
Shale Reserve office and a representa
tive from OMB. 

Identification and 
Analysis of Opportunities 

Identifying and evaluating proposals for the divesti
ture of DOE functions requires strong coordination 
between the relevant Headquarters program office 
and the field implementation offices. The Headquar
ters program office is in the best position to objec
tively assess the impact on achieving planned 
mission goals. The Headquarters and field offices are 
essential to providing the cost/benefit analyses and 

assessment of prospective business information 
required for decisionmaking. The field offices must 
be careful to avoid situations creating conflicts of 
interest for the contractors assisting with the 
Department's privatization efforts. 

In considering privatization opportunities, program 
officials must ensure that the Department's core 
mission goals of national security, science and 
technology, industrial competitiveness, energy 
resources, and environmental quality continue to be 
met. During the 50 years of the Department's 
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research, testing, and production of nuclear weapons, 
many sites and facilities have developed unique and 
technically complex proficiencies with special 
equipment and facilities not generally available in the 
private sector. While many privatization decisions 
can be made using current data, the decisions on 
retention or disposal of national defense infrastruc
ture must be made with an eye to long-range implica
tions involving the availability of these assets, should 
the world political situation change. In evaluating 
some divestiture proposals, maintaining the core 
competency of the Department to carry on its 
national security missions may override interest in 
short-term efficiency or productivity gains. Decisions 
should be supported by thorough analysis with clear 
delineation of future impacts on the Department's 
capabilities. 

Assessment of divestiture options will also have to 
consider export control and nuclear nonproliferation 
issues relating to certain DOE technologies and 
property. The Department has established policies 
and procedures for the control of property disposi
tion, which are described in Personal Property Letter 
Issue No. PPL-970, dated March 25,1996, issued by 
the Deputy Assistant Secretary for Procurement and 
Assistance Management. These requirements are 
discussed more fully in Chapter 6. Obviously, each 
privatization opportunity will present its own unique 
set of possibilities, and the circumstances of each 
privatization opportunity will demand tailored 
decisionmaking. 

Community Impact and 
Stakeholder Involvement 

In considering potential privatization through divesti
ture of functions, the Department must actively 
solicit and clearly address stakeholder concerns. 
These concerns will vary depending on where the 
proposal stands on the national-local interest spec

trum. Divestiture of a function can have a significant 
impact on the community in which the DOE facility 
is located. Substantial efforts by DOE early in the 
privatization process are required to determine 
applicable legal requirements and to mitigate poten
tial adverse employment, economic, and environmen
tal effects. 

Once a potential privatization opportunity has been 
identified, public outreach to DOE internal and 
external stakeholders will allow the Department to 
gather the information necessary to ensure a good 
decision and can help tailor a successful project. 
Stakeholders include workers and affected labor 
unions, local elected officials, institutions of higher 
education, financial institutions, prospective business 
investors, industry consultants, current management 
and operating contractors, citizen organizations, and 
the general public. Early consultation with these 
stakeholders helps DOE ensure that privatization 
efforts proceed in the best interests of DOE, the 
Federal Government, and the taxpayers. Many 
communities have benefitted from the formation of 
DOE-supported community reuse organizations or 
economic transition groups. These efforts can have 
measurable benefits in mitigating negative impacts 
on the local economy. In addition, employment 
training and placement services should be made 
available to help find alternative uses for the DOE 
facilities. Reapplication by the private sector of 
under-used or unused DOE facilities is a valuable 
tool for communities to transform themselves from 
Federal employment-based economies into indepen
dent and innovative private business centers. 

Occupational Safety and Health 

The safety and health of workers and the public are 
fundamental responsibilities of the Department and 
its contractors. Where issues arise regarding regula
tory jurisdiction, the Department must be prepared to 
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Harnessing the Market: The Opportunities and Challenges of Privatization 

Case Study 2: Divestiture of the National Institute 
for Petroleum and Energy Research 

rr Background 
,~.The DOE National Institute for Petro
lr leiim and Energy Research (NIPER) is 
.iJocated in Bartlesville, Oklahoma. 
JSNTPER has been the Government's prin
«elpal petroleum research facility and has 
' : supported DOE's fossil energy research 
"̂ "firfd development efforts by providing 
Sfproject administration assistance to oil 
" technology projects. The Secretary's 
^Strategic Alignment announcement in 
^August 1995 required DOE to explore 
^■opportunities to privatize this research 
^laboratory, with a target date of June 
2^1996. At that time, BDMOklahoma, 
f§Hhc„ was the management and operat
6ttg"(M&0) contractor at the site. 

Ifelffort 
frfThe objectives of the privatization 
i^ Include reducing DOE oil program 
C costs, allowing for the disposition of the 

.federally owned buildings (some of 
,i™ which are more than 50 years old) and 
5*: real estate in Bartlesville, and minimiz
B£lH£the impact on the Bartlesville com
*S*"fliuhity. The privatization will be 
jfraceomplished in two steps. 
far?' 
!™ First, BDMOklahoma's parent com
"\s pany is establishing a stateoftheart 
^.commercial petroleum research facil

named BDMPetroleum Technolo

gies, a subsidiary of BDMFederal—at 
another location in Bartlesville. The 
purpose of the new facility is to provide 
research on a competitive basis for a 
wide variety of privatesector and gov
ernment customers. 

Second, BDMOklahoma and DOE 
have modified their existing M&O con
tract to provide for the performance of 
specified oil research activities previ
ously planned for performance under the 
M&O contract to be performed at the 
new commercial facility. The term of the 
new contract arrangement is the 2year 
period that was remaining in the term 
of DOE's contract with BDMOkla
homa. During these two years, some 
BDMOklahoma personnel at the Fed
eral site will be transferred to the new 
research center and become employees 
of BDMFederal. BDMOklahoma per
sonnel remaining at the Federal site will 
perform environmental restoration and 
other activities needed to allow DOE to 
declare the site "excess" and transfer it 
to the General Services Administration 
for disposal. Finally, upon expiration of 
the M&O contract, the new commer
cial research center is not guaranteed any 
work from DOE, but it is eligible to 
compete for new work from DOE. 

As a result, DOE will privatize its oil 
research functions, dispose of unneces
sary facilities and their associated costs, 
and minimize the cost of workforce tran
sition and economic impact on the com
munity. 

Current Status 
On August 1,1996, Secretary O'Leary 
announced that the Department had 
reached an agreement with BDM
Oklahoma and BDMFederal, leading 
to the privatization of the NIPER 
research, development, and demonstra
tion activities. This action will save tax
payers an estimated $25 million over the 
next 5 years. 

Lessons Learned 
At DOE, there often are numerous 
offices, both in the field and at Head
quarters, that have a stake in a proposed 
privatization action. This was the situa
tion with NIPER. Due to a coordinated 
team effort, actions leading to the sign
ing of the contract modification were 
completed on an accelerated basis. The 
early buyin and active participation of 
all groups with a stake in the stated 
objectives expedited the process and led 
to a far better resolution. 

maintain an ongoing role in environmental, safety, 
and health oversight to ensure the continuity of 
protection until external regulation is in place. In the 
transition of privatized sites, facilities, and operations 
to external regulation of safety and health, a number 
of important issues may arise. This section discusses 
those issues. 

those authorities. As DOE learned during the 
privatization of the Portsmouth, Ohio, and Paducah, 
Kentucky, gaseous diffusion plants, the Department 
is liable for correcting significant Occupational 
Safety and Health Administration (OSHA)based 
noncompliances identified prior to the transition to 
OSHA jurisdiction. 

Regulatory authorities must be advised of any 
jurisdictional change for safety regulation and the 
rights of employees to report regulatory violations to 

For OSHA to assume jurisdiction of a privatized 
facility, regulatory authority must be transferred from 
DOE to OSHA in a clear and definitive way. DOE 
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Divestiture of Functions 

and OSHA must provide public notice in the Federal 
Register that regulatory authority is being transferred. 
The vehicle used to transfer authority is an adden
dum to the Memorandum of Understanding (MOU) 
entered into between DOE and OSHA in 1992, 
which delineates their respective regulatory authori
ties. The DOE Office of Worker Health and Safety 
has developed a process to modify the MOU and 
develop the Federal Register notice. This office must 
be involved early in privatization initiatives to ensure 
that these important transition activities occur in a 
timely manner. 

OSHA has been concerned that the pace and scope of 
DOE privatizations will strain OSHA's limited 
resources. As a result, DOE and OSHA have formed 
an ad hoc working group to review interagency 
issues surrounding privatization. In addition, the 
National Academy of Public Administration (NAPA), 
under a DOE grant, is analyzing privatization issues 
in its broader review of DOE transition to external 
regulation. NAPA expects to publish its report in 
January 1997. Both efforts will identify resource 
impacts and the legal and jurisdictional issues 
associated with privatization and external regulation, 
and will support a smooth transition to external 
regulation. 

Environmental Issues 

The protection and restoration of the environment is 
a fundamental responsibility of the Department and 
its contractors. DOE is committed to maintaining and 
enhancing environmental quality when considering 
proposals for divestiture of functions. Since the 
components of a divestiture of function can include 
the transfer of real property or the leasing of facilities 
to the private sector, any proposed action must 
comply with applicable environmental laws, includ
ing the National Environmental Policy Act (NEPA), 

as appropriate. Conditions should be imposed to 
ensure that potential transferees, grantees, and 
lessees have the responsibility and capability to carry 
out appropriate environmental protection require
ments effectively. 

In addition, real-estate disposal actions involving 
DOE land or facilities will be conducted under GSA 
regulations and procedures, unless otherwise autho
rized. When reporting property excess to GSA for 
disposal, GSA will meet with DOE representatives to 
assess the environmental remediation needed before 
GSA can accept the property for disposal. With 
respect to the outleasing of DOE land and facilities 
to the private sector, appropriate conditions must be 
in the lease to identify the environmental liability of 
both the Government and the private entity, including 
the establishment of a baseline inventory and condi
tion report on the land or facility to be leased, and 
notice of any existing commitments with regulatory 
authorities. 

Continuing Government Support 

The continuing success of a private activity should 
not be dependent on indefinite Federal economic 
subsidization—that is, support in the form of reduced 
or no rent, transfer at less than fair market value, or 
continued presence on Federal lands where such 
presence is not vital to the activity, in order to 
maintain private performance of the function. 

Since several of the currently proposed privatization 
activities involve ongoing financial support from the 
Government as a step toward complete privatization 
at some later date, the negotiations should include a 
specific date after which the Government will no 
longer subsidize the contractor. Such incentives as 
free or reduced rent while the contractor seeks 
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Case Study 3: Privatization of the 
Western Environmental Technology Office 

Background 
The DOE Western Environmental Tech
nology Office (WETO), located in 
Butte, Montana, has been used as a test 
center in the development of waste man
agement technology. MSE, Inc., a 
wholly owned subsidiary of the Mon
tana Energy Research and Development 
Institute (MERDI), a nonprofit organi
zation, currently operates the facility 

The Effort 
DOE has recently completed privatiz
ing the WETO facility. The purpose of 
this privatization was to eliminate 
DOE's financial and management 
obligations, to reduce the Federal 
Government's costs of contracting for 
services to be performed at the site, and 
to facilitate technology transfer and com
mercialization activities by attracting 
greater private sector, university, and 
other technical support activities. 

The DOE privatization proposal for 
WETO was governed by agreements 
included within the original land pur
chase. In 1976, DOE's predecessor 
agency, the Energy Research and 
Development Administration, executed 
a real-estate agreement with the Butte 
Local Development Corporation, a non
profit corporation organized under the 
laws of the State of Montana. Gener
ally, the agreement provides that the 
Butte Local Development Corporation 
would offer a 53.15-acre tract of land 

to the Government for energy-related 
projects in exchange for a "right of first 
refusal" that would allow the Butte Lo
cal Development Corporation to pur
chase the real estate and improvements 
for approximately the fair market value 
when DOE no longer needed the land. 
In early 1996, MERDI initiated a pro
posal to purchase WETO, in conjunc
tion with the Butte Local Development 
Corporation, under the right of first 
refusal. This MERDI proposal was the 
impetus for DOE's efforts to determine 
the feasibility of privatizing WETO. 

Current Status 
In late 1995, DOE established an 
intradepartmental group consisting of 
various Headquarters and field divisions 
to evaluate privatization possibilities. 
The DOE Pittsburgh Energy Technol
ogy Center (PETC), which administers 
the site, engaged the Army Corps of 
Engineers to perform an environmental 
assessment of the site as well as a real-
estate appraisal to determine the fair 
market value of facilities and 
improvements. Additionally, PETC 
hired a contractor to assess the value of 
real and personal property and fixtures. 
DOE and the Butte Local Development 
Corporation began negotiations on the 
site's value based upon the result of 
these efforts. 

A second part of the privatization agree
ment calls for DOE to award a 5-year 
research program to MSE Technology 

Applications, Inc., a Butte firm that will 
operate the facility. DOE intends to pro
vide sufficient funding to ensure a con
tinuing robust environmental program at 
the facility. 

On September 30,1996, a signing cer
emony took place at WETO. The signed 
agreements transferred financial 
responsibility for the facility from DOE 
to the Butte Local Development Cor
poration and provided for 5 years of re
search and development effort to be 
performed by MSE, Inc., at the site. 

The Butte facility privatization plan will 
accomplish key departmental objec
tives, including immediate fair market 
value sale of a facility that no longer 
needs to be owned by the Federal Gov
ernment (the site was purchased from 
DOE for $3.4 million), 5-year cost sav
ings to taxpayers (estimated conserva
tively at $5 million), the minimization 
of adverse impacts on the local 
workforce (and the potential for expan
sion of high-technology jobs in the Butte 
area), and continuity of existing govern
ment research and development pro
grams at the facility. 

Lessons Learned 
This project underscores the extensive 
time necessary for real-estate appraisals. 
For future projects, it would be prudent 
to factor in additional lead time for re
ceipt of appraisals. 

private-sector clients should be done on a sliding 
scale, with the intent to force total and open competi
tion at some specified endpoint. It is important for 
DOE to stay focused on the ultimate goal, which is 

divestiture. Negotiations must address the length of 
commitment by the Government to support onsite 
activity. 
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Alternative Divestiture Mechanisms 

DOE intends to explore various alternative mecha
nisms for divestiture of functions, including competi 
tive requests for proposals, cooperative agreements, 
and sole-source contracts. In addition, certain 
divestitures may be legislatively mandated (see Elk 
Hills case study on page 4-2). 

Divestiture of Functions 

Key Legal Authorities 

The following charts represent the key legal authori
ties governing the divestiture of functions by the 
Department of Energy. They should not, however, be 
construed as a comprehensive listing of all legal 
authorities that may be applicable to a particular 
privatization activity. 
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DIVESTITURES 
KEY LEGAL AUTHORITIES 

Primary Legal Authorities for DOE Divestitures 

Atomic Energy Act of 1954, as amended 
42 USC §2011.81 sea,. 

Governs sale, lease and disposal of real and personal 
property for activities that further nuclear energy 
functions 

§ 161(g) authorizes sale, lease, grant and disposal of real 
and personal property as provided in the Act 

§ 161(j) authorizes disposition of radioactive materials and 
any other property in the interest of national security 

Federal Acquisition Regulation Subpart 45.6 
Reporting, Redistribution, and 

Disposal of Contractor Inventory 

Governs disposal of property accountable to 
most M&O contracts 

Federal Property and Administrative Services Act of 1949, as amended 
40 USC §471 at seq. 

Governs utilization and disposal of real and personal property 

Z Utilization of excess property under 
§202 (40 USC §483) 

Disposal of surplus property under 
§203 (40 USC §484) 

I 
Federal Property Management Regulations 

FPMR Part 101-42, Utilization and Disposal of Hazardous Materials and Certain Categories of Property 
FPMR Part 101-43, Utilization of Personal Property 
FPMR Part 101-44, Donation of Personal Property 
FPMR Part 101-45, Sale, Abandonment, or Destruction of Personal Property 
FPMR Part 101-47, Utilization and Disposal of Real Property 

Department of Energy 
Property Management Regulations 

DEAR Subpart 945.6 
Reporting, Redistribution, 

and Disposal of 
Contractor Inventory 

DOE Order 430.1, Life Cycle Management 
(August 24,1995) 

Requires DOE elements to use a value-added, quality-driven, graded approach to life-cycle management 

DOE Personal Property Letters 

970-1, Provides guidance concerning transfer of DOE personal property identified as necessary 
for economic development and located at DOE sites and facilities undergoing closure or 
reconfiguration (June 28,1995) (see Hall Amendment, § 3155 of FY 1994 National Defense 
Authorization Act) 

970-2, Authorizes deviations from DOE-PMR on (1) frequency of physical inventories for precious 
metals, and (2) frequency and method of physical inventories for sensitive property 
(February 23,1996) 

970-3, DOE Guidelines on Control of High-Rlsk Personal Property (March 25,1996) 



Other Legal Authorities for DOE Divestitures 

Sale or Disposal Lease Education Programs 

Atomic Energy Community Act of 1955, as amended 
42 USC § 2301 et seq. 

Provides for transfer of municipal functions, 
municipal installations, utilities and property to 
public and private entities at Oak Ridge, Los Alamos 
and Richland 

Currently, (1) at Oak Ridge, this transfer authority is 
no longer operative; (2) at Los Alamos, this transfer 
authority exists until June 30,1998; and (3) at 
Richland, the only remaining transfer authority is 
found at 42 USC § 2349, which authorizes DOE to 
lease real property and to sell or lease personal 
property and improvements located on the Hanford 
Site if DOE determines that the disposition will 
prevent or reduce the economic impact of actual or 
anticipated reductions in DOE programs 

§ 3155 of FY 1994 National Defense Authorization Act 
42 USC §72741 

(Hall Amendment) 

Authorizes transfer for consideration of personal 
property and equipment if Secretary determines that 
transfer will mitigate adverse economic 
consequences that might otherwise arise from 
closure or reconfiguration of a DOE facility 

Surplus Property Act, as amended 
50 USC App. § 1622(d) 
49 USC §§47151-47153 

Governs transfer of property for use as a public 
airport and disposals of transmission lines 

Naval Petroleum Reserves Production Act of 1976, 
as amended 

10 USC § 7420 et sag. 

Governs sale of petroleum produced from the naval 
petroleum reserves (§ 7430) 

Title XXXIV 
National Defense Authorization Act for FY 1996 

Governs sale of Elk Hills 

Energy Policy and Conservation Act, as amended 

42 USC § 6239 
Authorizes DOE to lease, sell or otherwise dispose of 

Strategic Petroleum Reserve (SPR) facilities necessary 
to implement the SPR plan 

42 USC §6241 
Governs drawdown and distribution of SPR 

§ 3154 of FY 1994 National Defense Authorization Act 
42 USC §7256 

(Hall Amendment) 

Authorizes DOE to lease excess acquired real 
property and related personal property at weapon 
production facilities for 10 years (more with options) 
when Secretary determines a lease will promote 
national security or is in the public interest 

Department of Energy Organization Act, as amended 
42 USC §7259 

Authorizes DOE to lease temporarily underutilized 
DOE controlled real property for up to five years 

Public Lands Authorization for Certain Uses 
43 USC § 931c 

Authorizes agencies to grant leases, permits 
and easements for land over which agencies 

have jurisdiction 

Stevenson-Wydler Technology Innovation Act, 
as amended 

15 USC §3710(1) 

Authorizes donation of education-related equipment 
to schools for math and science programs 

E.0.12999 (April 17,1996), Educational Technology: 
Ensuring Opportunity for All Children in the Next 
Century, requires the transfer or recycling of 
educationally useful Federal equipment to schools 
and nonprofit organizations 

Used Energy-Related Laboratory Equipment 
Grant Program 

Section 31 of AEA of 1954, as amended, and 
§§ 103 and 107 of Energy Reorganization Act of 1974 

Authorizes grants of used energy-related laboratory 
equipment to universities and colleges 



Legal Authorities Possibly Limiting DOE Authority for Divestitures 

Strategic and Critical Materials Stockpiling Act, as amended 
50 USC § 98c 

Requires DOE to transfer to the stockpile uncontaminated material for the production 
of defense-related items that meet certain criteria 

Federal Land Policy and Management Act of 1976, as amended 
43 USC §1701 el §eg. 

Governs all property under Bureau of Land Management jurisdiction and applies to 
land under the Department of the Interior which is occupied by DOE that has been 
withdrawn from the public domain 

McKinney Homeless Assistance Act 
42 USC §§11411 

Governs identification and utilization of buildings and property that are suitable for 
homeless assistance 

Transfer of Real Property for Wildlife Conservation Purposes 
16USC§§667b-d 

Governs transfer of Federal property to State agencies or to Department of Interior 
for wildlife conservation purposes upon determination by GSA Administrator 

United States Enrichment Corporation Privatization Act 
42 USC RK 2297h - h-13 

Restricts the ability of DOE to sell or transfer uranium; it specifically requires the 
Secretary to determine that any sale or transfer of natural or low-enriched uranium 
will not have an adverse material impact on the domestic uranium industry 



KEY LEGAL AUTHORITIES POSSIBLY APPLICABLE TO 
DOE DIVESTITURES 

Key Environmental Laws 

National Environmental Policy Act, as amended 
42 USC §4321 etseq. 

Requires all Federal agencies to prepare a detailed statement on the potential 
environmental effects that a proposed major Federal action may have on the 
quality of the human environment prior to making a decision to take such 
an action 

10 CFR Part 1021, DOE's National 
Environmental Policy Act 
Implementing Procedures 

LD DOE Order 451.1 (September 11, 
1995), National Environmental Policy 

Act Compliance Program 

Comprehensive Environmental Response, 
Compensation, and Liability Act, as amended 

42 USC §9601 st ssg. 

Prior to sale of real property, requires conduct of any needed action to 
cleanup contaminated property and to obtain State concurrence that any 
assets proposed for transfer pursuant to a divestiture are uncontaminated. 
For personal property, negotiation issue is whether DOE or lessee or buyer 
must undertake any CERCLA responsibilities. However, DOE may remain 
liable under CERCLA. 

I 
40 CFR Parts 300-310 

Toxic Substances Control Act, as amended 
15 USC §§ 2601-2671 

Provides for regulation of PCBs and asbestos, and requires maintenance of an 
inventory of manufactured chemicals and filing of pre-manufacture notifications 
for chemicals not in the inventory. EPA approval is required for PCB 
incinerators. Environmental responsibilities associated with any asset transfers 
pursuant to a divestiture may or may not transfer depending on negotiations 
between DOE and a lessee or buyer; will depend on which party maintains 
responsibility for potential polluting action. 

40 CFR Parts 700-799 

Resource Conservation and Recovery Act, as amended 
42 USC §6901 etseq. 

Provides for regulation of hazardous waste and non-underground storage 
tanks. Permit is required from EPA or States for certain management 
activities. Environmental responsibilities associated with a divestiture may or 
may not transfer depending on negotiations between DOE and a lessee or 
buyer; will depend on which party maintains responsibility for potential 
polluting action. 

40 CFR Parts 240-282 

Clean Air Act, as amended 
42 USC §7401 etseq. 

Requires regulation and EPA/State permits for emissions concerning criteria 
pollutants/air quality standards, hazardous/toxic pollutants, and acid rain. 
Permit amendment required for change in owner/operator. 

40 CFR Parts 50,60,61 and 80 

Clean Water Act, as amended 
33 USC §§ 1230 or 1251-1387 

Requires regulation and EPA/State permits for discharges and storm water 
runoff into waters of the United States, among other things. Permit 
modification required for transfer/change in owner/operator. 

T 
33 CFR Parts 320-330, 335-338 
40 CFR Parts 104-140,230-233, 

401-471 

E.0.11990, Protection of Wetlands, 
(May 24,1977, as amended by E.0.12608, September 9,1987) 



Key Occupational, Safety and Health Laws 

Occupational Safety and Health Act, as amended 
29USC§651eJseg. 

DOE has oversight responsibility for ensuring the safety 
and health of DOE employees and its contractors 
performing radiological and nonradiological work at DOE 
facilities. DOE is exempt from Occupational Safety and 
Health Administration (OSHA) safety and health 
requirements under H 4(b)(1) of the Act, which exempts from 
OSHA regulation federal agencies that exercise statutory 
authority to prescribe or enforce standards or regulations 
affecting occupational safety and health. Section 161(i)(3) 
of the Atomic Energy Act of 1954, as amended, provides 
DOE with authority to regulate occupational safety and 
health at Its facilities, thereby qualifying it for this 
exemption. 

When leasing or selling an asset pursuant to a divestiture 
(Le., a DOE facility), DOE should consider whether DOE, 
OSHA or State regulators will have safety and health 
oversight responsibility. This determination will depend 
upon the circumstances of the transfer (e.g.. nature of 
activity, type of asset, extent of State's delegated safety and 
health authority). 
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Key Liability Laws 

Price-Anderson Act 
42 USC § 2210(d) 

§ 170(d) of the Atomic Energy Act of 1954, as amended, 
authorizes DOE to enter into indemnification 
agreements with any person or company who may 
conduct activities under a contract with DOE that 
involves the risk of public liability; Lfi., any legal liability 
arising out of or resulting from a nuclear incident or 
precautionary evacuation. 

Key Export Laws 

Atomic Energy Act of 1954, as amended 
42 USC §2011 etseq. 

§ 57(b) (42 USC §2077) 

Requires DOE authorization of U.S. 
persons engaging directly or Indirectly 

in the production of special nuclear 
materials in other countries 

§§ 126-129 (42 USC §§ 2155-2158) 

Requires NRC licensing of exports of nuclear 
facilities, including reactors, major 

components and byproduct and source materials 

Export Administration Act of 1979, as amended 
50 USC App. § 2401 et sea. 

Requires Department of Commerce license for 
dual-use exports; l f i , , products with defense 

and civilian use 

Arms Export Control Act, as amended 
22 USC §2751 e l sag-

Requires license from the Office of 
Defense Trade Controls of the Department 

of State for export of military-related products 

Key Intellectual Property Laws 

Atomic Energy Act of 1954, as amended 

42 U.S.C. § 2182 
10 CFR 784 

Permits contractor or inventor to obtain from DOE a 
waiver of patent rights under certain circumstances, 
subject to reserved Government rights 

Federal Nonnuclear Energy Act of 1974, as amended 

42 U.S.C. § 5908 
10 CFR 784 

Permits contractor or inventor to obtain from DOE a waiver 
of patent rights under certain circumstances, subject to 

reserved Government rights 

Bayh-Dole Act, as amended 

35 U.S.C. § 202 
37 CFR 401 

Permits small businesses or nonprofit 
contractors to retain patent rights 
without requesting a patent waiver 

35 U.S.C. §§ 207-209 
37 CFR 404 
10 CFR 781 

Governs authorities for 
licensing DOE-owned patents 

Generally, Title 35 of the U.S. Code establishes the U.S. 
patent system and Title 17 of the U.S. Code establishes the 
copyright system. Laws codified in these titles 
permit the establishment of property rights in intellectual 
property. The above laws represent examples of key 
intellectual property statutes possibly applicable to 
DOE divestitures. 

Assets transferred pursuant to a divestiture may embody or 
be subject to the intellectual property rights ( e j t , patents, 
copyrights or software or proprietary data) of a third party, 
and the Government may not have the unfettered right to 
transfer such assets. Normally, if technology arose at a 
DOE facility, DOE would have a continuing right to use the 
technology for the benefit of the Government. Federal, State 
or common law may be applicable to determining the rights 
of parties to technology developed under a DOE contract. 



KEY LABOR LAWS 

Generally, the Davis-Bacon Act, Service Contract Act, Contract Work Hours and Safety Standards Act and the 
Walsh-Healey Act will no longer apply when DOE divests a function because there will not be a contract 
between DOE and a prime contractor that requires application of those laws. However, each divestiture 
should be considered on a case-by-case basis concerning applicability of these laws. 

Jf§8§|af|S|ffi^ 

§ 3161 of the FY 1993 National Defense Authorization Act 
42 USC § 7274h 

Upon determining that a change in the workforce at a DOE defense nuclear 
facility is necessary, the Secretary of Energy is required to develop a plan 
in consultation with employees, unions, union representatives, other 
stakeholders and communities for restructuring the workforce for the 
facility. A key objective of § 3161 Is that employees and affected 
communities receive notice 120 days in advance of anticipated changes in 
the workforce. Employees involuntarily terminated from employment at 
DOE defense nuclear facilities are generally entitled to a preference in 
hiring at other such DOE facilities. 

Any plan for restructuring a particular facility should be reviewed in 
consultation with the DOE Office of Worker and Community Transition and 
DOE site Human Relations or Industrial Relations staff to ensure 
compliance with § 3161 requirements. 

DOE Office of Worker and Community 
Transition, "Interim Planning Guidance 
for Contractor Work Force Structuring" 
(February 1996) 

Worker Adjustment and Retraining Notification Act 
29USC§2101etseg. 

If a divestiture results in termination of employment constituting a mass 
layoff or plant closing within the meaning of the Act, an employer must give 
60 days notice in advance of such action to employees and their labor 
representatives as well as to community representatives 

Employee Retirement Income Security Act 

29 USC § 1001 et seq.. as amended by 
Consolidated Omnibus Budget Reconciliation Act, 

Pub. L. 88-272,100 Stat. 82,22 (86) 

Divestiture decisions should be reviewed in advance to determine whether 
there will be pension or benefits consequences within the meaning of ERISA 

National Labor Relations Act, as amended 
Pub. L. 101-273 

Applicable collective bargaining agreements should be scrutinized for 
severance payments and recall obligations that may be triggered by a 
proposal transaction 

Transactions generally should be carefully scrutinized to ensure that a 
divestiture does not have a disparate impact on employees on the basis of 
age, disability, race, sex, protective leave or any other protected 
classifications, and for compliance with all pertinent statutory or legal 
requirements 

Age Discrimination in 
Employment Act, as amended, 

and Older Workers Benefits 
Protection Act, as amended 

29 USC § 621 st sag. 
■ 

Americans with Disabilities Act, 
as amended 

42 USC § 12101 et.seg. 

• Family and Medical Leave Act, 
as amended 

29USC§2601 etseg. 

Department of Energy Displaced 
Worker Health Benefit Program 

"Checklist for Reduction in Force 
Plans" prepared by DOE Office of 

General Counsel 
(June 1996) 

State and Local Labor Laws 
State and local plant closing laws, State unemployment compensation 
provisions and wage payment laws, and employee waivers and releases 
from liability are among potential issues that must be examined 



Key Legal Authorities Applicable to Use of 
Proceeds from DOE Divestitures 

Federal Property and Administrative 
Services Act of 1949, as amended 

40 USC § 485(e) 

When authorized by contract, allows a contractor to 
deduct direct costs of sales and to offset the remainder of 
the proceeds against amounts owed to a contractor under 
its contract 

I ; 
DEAR 970.5204-21 (d) 

Requires contractors to dispose of 
Government property and apply 

sales proceeds as directed by the 
Contracting Officer 

40 USC § 485a 

Authorizes agencies to return net proceeds from an 
asset sale to the Treasury; i.e., an agency may deduct 
direct sale expenses from gross proceeds 

DOE "Guidance on Asset Sales Under the Department's 
Strategic Alignment Initiative" from the Chief 
Financial Officer (May 31,1996) 

§ 608 of the Treasury, Postal Service and General 
Government Appropriations Act, 1997 

(contained in § 101(f) of Pub. L. 104-208) 

Authorizes Federal agencies to receive and use funds 
resulting from the sale of materials recovered through 
recycling or waste prevention programs 





The Department of Energy, as well as its predecessor 
agencies, has always relied on the management and 
technical expertise of the private sector for the 
operation of its weapon production and scientific and 
engineering facilities and sites. The objective of the 
management and operating (M&O) contract concept 
is to bring management expertise and commercial 
operational practices to bear in the operation of the 
Government's scientific, engineering, and production 
facilities. Because the management and operation of 
the facility or site is in direct fulfillment of the 
Department's mission, M&O contractors operate 
more as an extension of the Department and less as a 
true private enterprise. In consideration of national 
security and other concerns, the M&O contractor has 
traditionally performed many, if not all, of the 
functions associated with operating a site or facility. 
As a result, M&O contractors have not relied heavily 
on contracting out to improve either operational 
efficiencies or cost-effectiveness. Accordingly, 
activities within the Department under the heading of 
"contracting out" include the transfer of both 
traditional government enterprise and M&O contrac
tor activities to the private sector. 

Contracting out can take many forms, including the 
relatively straightforward award of a contract for 
services, long-term arrangements that involve 
innovative private project financing, lease-back of 
capital equipment, or long-term per-unit fees for 

5. Contracting Out 

service. In contrast with a functional divestiture, 
DOE retains a substantial continuing relationship 
under contracting out arrangements—often as a 
primary, and sometimes as the only, customer. In 
some circumstances, however, contracting out can 
provide a transitional mechanism for eventual 
divestiture. 

The Contract Reform Team Report issued in 1994 
recommended that DOE decrease its reliance on 
M&O contracts to accomplish required activities. 
The report recommended that the Department 
improve its "make/buy" decisionmaking process and 
explore more cost-effective contracting strategies. 
(The "make/buy" decisionmaking process analyzes 
whether it makes sense for the Department—Federal 
employees or M&O contractors—to make a good or 
provide a service instead of buying a good or service 
from outside sources.) The Secretary's Strategic 
Alignment Team reinforced the Contract Reform 
Team's recommendations by emphasizing downsiz
ing, cost controls, and alternative contract mecha
nisms. Thus, contracting out represents a 
privatization strategy that directly flows from and 
effectively complements reform efforts aimed 
primarily at the traditional M&O contracting system. 

In seeking cost efficiencies, DOE is looking to 
commercial entities outside the traditional M&O 
community as possible sources for performing work, 
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either directly or through a subcontract administered 
by a management contractor. As with contract 
reform, successful privatization of traditional Federal 
functions will depend on the Department being able 
to move from cost-reimbursement contracts with 
broad statements of work to more narrowly defined, 
fixed-price or incentive contracts that are competi
tively awarded. While the Department intends to shift 
risk to private industry, the success of contracting out 
will require striking a balance between the 
Government's needs to achieve cost savings and 
industry's need to ensure a reasonable return on 
investment. 

This chapter is divided into four sections. The first 
section discusses decision analysis for considering 
contracting-out proposals. The next section addresses 
the tradeoffs between risk and cost embodied in the 
terms and conditions of the contract. The third 
section discusses transitional issues in converting 
activities formerly conducted by the Government or 
M&O contractors to other entities (non-M&O 
contractors, State and local governments, nonprofits, 
and so forth). The fourth section raises post-award 
contract administration and management issues. 
Although presented separately, these four elements— 
analysis, terms and conditions, transition issues, and 
management—are interrelated. For example, the 
analytical decision to contract out must consider the 
likely terms and conditions to evaluate the risk-cost 
profile of a proposed contracting out. Post-award 
management issues depend on the terms and condi
tions of the contract as well as the conversion 
strategy employed. 

Decision Analysis for 
Contracting Out 

The Federal Government procures many goods and 
services from the private sector and has established a 

framework for deciding whether or not to contract 
out work currently performed by Federal employees. 
The primary guidance is contained in Office of 
Management and Budget (OMB) Circular A-76 
(August 4, 1983) and in the revised "Supplemental 
Handbook" (M[arch 1996). Unlike the case with other 
Federal Executive agencies, however, the majority of 
the Department of Energy's contracting-out consider
ations are not subject to OMB Circular A-76 because 
most of the Department's identified contracting-out 
opportunities are currently performed under M&O 
contracts. Moving portions of that work into the 
private sector is not subject to the provisions of A-76 
but, rather, must comply with the provisions of the 
Department's Acquisition Regulation concerning 
make-or-buy plans. 

Contracting out can and does occur through three 
distinct approaches: 

1. The Government contracts directly with the 
private sector for work that was done previously 
by Federal employees—for example, the 
privatization of the Department's technical library 
in the 1980s. 

2. The Government withdraws portions of work that 
were previously performed by an M&O contractor 
and contracts with another party in a manner that 
shifts more risk to the contractor and is less costly 
to the Government—for example, the privatization 
of the Hanford Tank Waste Remediation System. 

3. The M&O contractor subcontracts a portion of its 
contract work pursuant to a DOE-approved make-
or-buy plan. 

This chapter primarily addresses the second and third 
types of contracting out. These two types of contract
ing out are illustrated by recent privatization activi
ties undertaken by the DOE's Office of 
Environmental Management (EM). In recent years, 
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EM has focused aggressively on privatization that 
involves the purchase of an end-product or a service, 
such as treated waste, remediated soils, or services 
(power generation, for example). The EM 
privatizations have ranged from the multi-billion 
dollar Tank Waste Remediation System at the 
Hanford Site in Washington State to much smaller 
service contracts for cleaning contaminated laundry, 
treating sanitary waste, or providing power. Under 
the EM approach, the contractor is responsible for 
completing the work to deliver the product or 
service, and the product or service is delivered to 
DOE in accordance with contract specifications. If 
the EM privatized work involves facilities, the 
approach has involved contractor-owned and 
-operated facilities and has required private financ
ing. The EM privatization process also has required 
contractor selection under open fixed-price competi
tion. 

M&O Contracting Out 
Through Make-or-Buy Analysis 

Under the Contract Reform Initiative, DOE has 
proposed revisions to its regulations affecting make-
or-buy analysis. The Department published its new 
approach in a Notice of Proposed Rulemaking issued 
June 24,1996. Under the revised regulation, DOE 
will require an M&O contractor to develop and 
implement a make-or-buy plan that establishes a 
preference for providing property and services 
(including construction and construction manage
ment) on a least-cost basis, subject to program-
specific make-or-buy criteria. Program-specific 
make-or-buy criteria reflect specific mission or 
program objectives (such as national security, 
environment, safety and health, and workforce 
displacement and restructuring). These factors may 
be more important than a purely economic (that is, 
least-cost) rationale. The emphasis of this make-or-
buy structure is to eliminate bias for in-house 

performance where an activity may be performed at 
less cost or otherwise more efficiently through 
contracting out. In developing and implementing its 
make-or-buy plan, a contractor will be required to 
assess contracting-out opportunities and implement 
contracting-out decisions in accordance with the 
following criteria: 

1. Contractors will actively support internal produc
tivity improvement and cost-reduction programs 
so that in-house performance options can be made 
more efficient and cost-effective. 

2. Contracting-out opportunities will be considered 
with the maximum practicable regard for open 
communications with potentially affected employ
ees and their representatives. Accordingly, con
tractors will openly discuss their plans, activities, 
cost/benefit analyses, and decisions with the many 
stakeholders affected by such decisions, including 
representatives of organized labor, communities, 
and local businesses. 

3. Consistent with the requirements of section 3161 
of Public Law 102-484, the National Defense 
Authorization Act for FY 1993, regarding 
reconfiguration at defense nuclear facilities, the 
social and economic impacts of contracting-out 
decisions, including workforce displacement or 
restructuring, will be mitigated to the extent 
practicable. 

In addition, under the Contract Reform Initiative, the 
Department also developed more detailed criteria 
and decision tools for contractors to consider in 
analyzing and recommending make-or-buy actions, 
and for the Department's contracting officers and 
programmatic sponsors to use in evaluating those 
recommendations. The result was the Make-or-Buy 
Decision Tree (see Appendix B), which has been 
updated to reflect proposed rulemaking language and 
questions raised during implementation efforts to 
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develop a cost model. The Make-or-Buy Decision 
Tree addresses each of the following criteria: 

• Availability of the service or product from a 
commercial enterprise or other source 

• Impact of a "buy" decision on core competencies 

• Impact of a "buy" decision on national defense 
capability, special weapons safety, or security 

• Impact of a "buy" decision on environment, 
safety, or health issues 

• Impact of a "buy" decision on objectives for 
technology transfer or research advancement 

• Impact of a "buy" decision on cost and efficiency 

Stakeholder Involvement in the 
Make-or-Buy Process 

Potential stakeholders affected by make-or-buy 
decisions include businesses or other entities with the 
capability to provide a product or service under 
consideration for contracting out, the prime 
contractor's workers (and their representatives) 
whose jobs could be affected by a decision to 
contract out, and the local communities where the 
affected workers live. These different stakeholder 
groups should be consulted early regarding contract
ing-out decisions and given the opportunity to 
provide input to a make-or-buy analysis. Such 
consultations may identify new issues or alternative 
approaches to accomplishing the cost and perfor
mance goals of the contracting-out action. They 
should also foster more cooperative relationships 
among all of the affected parties at a site. 

The Make-or-Buy Decision Tree recommends that 
potential sources for contracting out be identified 

through market surveys or other appropriate means. 
Such surveys could be a means for identifying 
potential suppliers, notifying them of DOE's plans, 
and even soliciting their advice regarding the pro
curement. 

In addition to the Department consulting with 
affected employees on work force restructuring, the 
contractors should involve their workforce up front 
in make-or-buy analyses to help ensure a thorough 
analysis of the costs of current operations and 
consideration of all viable alternatives to reduce 
costs. Such employee involvement is a common 
feature of most high-quality organizations. There is 
little rationale for contracting out for a product or 
service if the current workforce can provide it with 
acceptable quality and at a competitive cost. 

DOE program offices and field locations are cur
rently investigating the use of several commercial 
models for performing least-cost analysis as well as 
developing cost models for specific procurements. 
Determining which costs should be considered in 
making a comparison is very important and a subject 
of debate among various stakeholders. For example, 
the results will vary considerably depending on 
whether costs associated with worker transition, life-
cycle costs for an extended period, or savings due to 
cost avoidance are considered. Section VII of the 
Make-or-Buy Decision Tree (Cost Issues) was 
designed to ensure that all applicable cost differ
ences, cost avoidances, and other relevant benefits 
are considered in a make-or-buy decision.1 

1 The Cost Issues section of the Make-or-Buy Decision Tree 
refers to a cost/benefit analysis matrix that is still in develop
ment. It will be issued by the Department at a later date. 
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Case Study 4: Hanford Utilities Privatization Project 

Background 
The Cold War placed many national 
security requirements on the operations 
at DOE's field sites. One of those re
quirements at the Hanford facility in 
Washington State was the need for a 
continual, uninterrupted and dedicated 
power supply. With the end of the Cold 
War and with the acquisition of new 
missions, the Richland Operations Of
fice (RL) began to investigate and 
evaluate different ways to restructure 
Hanford operations. 

In early 1995, in an effort to reduce 
costs, RL decided to evaluate possible 
areas for privatization. The manager of 
RL notified the local governments of 
intentions to pursue direct agreements 
with those local governments for infra
structure and support service functions 
If cost/benefit analyses indicated that it 
would be economically advantageous 
toRL. 

RL met with the onsite contractor and 
the labor union to discuss RL's inten
tion of investigating privatization. The 
union was informed that it would have 

a chance to keep the work if onsite costs 
were reduced. 

The Effort 
RL developed a formal process for 
evaluating potential privatization 
projects. Both the local government and 
the labor unions were fully briefed on 
the process, which, among other things, 
provided that the onsite contractor 
would have a fair chance to compete 
for the work. 

RL worked with the City of Richland 
to identify the scope of work that the 
city would be interested in taking over. 
The City of Richland expressed strong 
interest in providing utilities (electrical, 
water, and sewer) to the Hanford 300 
Area. RL provided the onsite contrac
tor and the City of Richland with the 
same statement of work and asked for 
a price on services. RL formally 
requested the onsite contractor to in
volve the labor unions in preparing the 
proposal. 

RL received a technical and cost pro
posal for providing utilities to the 
Hanford 300 Area from both the onsite 

contractor and the City of Richland. RL 
performed a cost-comparison analysis 
of both proposals, taking into consid
eration transition costs that would be 
incurred as a result of transitioning the 
300 area utilities to the City of Richland. 
The cost-comparison analysis indicated 
that the city's proposal would not yield 
savings to RL. 

Lessons Learned 
In this case, the onsite M&O contrac
tor recognized that a significant cost el
ement of supplying electricity was the 
cost of labor. To be competitive, the 
onsite contractor had to reengineer its 
business practices and reduce staffing 
levels. These efforts allowed the onsite 
contractor and workforce to underbid 
the City of Richland's proposal and 
retain the work. 

This case demonstrates that the poten
tial of contracting out work is an effec
tive incentive for an M&O contractor 
to identify ways to reduce costs. As this 
case demonstrates, the primary objec
tive is to determine the most economic, 
productive method of performance;— 
not simply to contract out. 

Must the Contract Be Competed? 

Generally speaking, competition for the disposition 
of assets or the procurement of goods or services is 
an effective way to ensure that the Government 
obtains the best value for the taxpayer. Competition 
stimulates "sharp pencils," in financial terms, and 
motivates contractors to put forward their most 
innovative thinking when technical solutions to 
problems are desired. This competition may serve the 
privatization interest by helping to ensure the best 
price as well as to determine the best approach for 
the effort. In the case of asset disposition, competi
tion may also serve to establish a market for pricing 

purposes when fair market value is not readily 
identifiable. 

For these and other reasons, Federal and departmen
tal policy generally requires that procurement, 
financial assistance, and certain property dispositions 
be accomplished through competitive processes. The 
Competition in Contracting Act, for example, 
requires the use of "full and open competition" in the 
procurement of goods and services—except under 
limited circumstances defined in the act. 

Competition, or at least, traditional competitive 
processes, however, may not always be in the 
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Government's best interest. Competition may conflict 
with other departmental objectives. For example, an 
immediate competition for the privatization opportu
nity may foreclose local community participation. In 
certain circumstances, there may be a public interest 
in providing short-term transition assistance to the 
community (such as providing a noncompetitive 
government contract or offering to sell or lease a 
facility on favorable grounds.) Thus, when other 
objectives (such as community transition) are also 
important, the Department must weigh the public 
interest in achieving those other objectives against 
the benefits of competition. The Department should 
also consider structuring a competitive process for 
facility or site disposition that can achieve other 
important objectives and recognize that the best 
overall value to the Government may not be based on 
financial value alone. Such a competition should 
provide incentives for the private sector to maximize 
return to the Government while also addressing other 
governmental objectives. The competition could, for 
example, include as an evaluation criteria the experi
ence of prospective offerors in developing commu
nity job and training opportunities or reemployment 
of displaced workers. 

The requirement to competitively procure services 
may inhibit some of the Department's privatization 
initiatives, especially projects that contemplate using 
contracting out as a transition to eventual functional 
divestiture. For example, the Department has identi
fied a number of small laboratories and facilities, 
parts of which may no longer be required to serve the 
Department's needs. Private commercial entities have 
expressed an interest in buying or leasing these 
facilities and redirecting the excess capacity for 
nongovernmental purposes. These commercial 
entities are interested in converting these facilities or 
laboratories from Federal to private control and are 
often willing to contribute private capital to commer
cialize the operations. However, given the risk 
associated with developing such new ventures, the 
commercial entities are interested in providing the 

Government's continuing requirements while devel
oping related business opportunities. Assuring a 
source of revenue (through the government contract) 
to the private entity while it establishes the commer
cial viability of its operations makes the opportunity 
more attractive to private investors and more likely to 
be successful. However, in the event that the Govern
ment is required to compete the contract for the 
continuing services, the private entity may not be 
interested in privatizing the Federal operations. 

To date, DOE has found sufficient flexibility in 
Federal law and regulations to accomplish its objec
tives in those cases when a typical competitive 
process does not serve the public interest. However, 
this situation will be monitored to determine if 
greater flexibility may be needed in the future to 
achieve privatization objectives. 

Determining the Appropriate 
Contractual Vehicle 

The Department should consider the entire range 
of potential contractual vehicles in analyzing 
contracting-out candidates. Beyond real-estate 
transactions (which may include leases and sales 
agreements), the most common contractual vehicles 
used in DOE are procurement contracts, cooperative 
agreements, and grants. 

The Federal Grant and Cooperative Agreement Act 
establishes the following criteria for selecting the 
appropriate contract vehicle: 

• A grant is used when the principal purpose of the 
relationship is to carry out a public purpose of 
support or stimulation authorized by law, and 
substantial involvement is not expected between 
the Government and the recipient. For example, a 
grant may be given to a historically black college 
to support its energy and science programs in the 
case when the Department does not intend to 
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Case Study 5: Privatization of inhalation Toxicology Research Institute 

Aerial view of the Inhalation Toxicology Research Institute. 

Background 
The Department of Energy's Inhalation 
Toxicology Research Institute (ITRI) is 
a government-owned, contractor-
operated research facility located at 
Kirtland Air Force Base in Albuquer-

- que, New Mexico. ITRI's mission as a 
,. ...management and operating (M&O) 
jg; contract was to identify and describe the 
~ Jiealth effects associated with energy-
- "related materials released in the work
er-place or general environment, with the 

' emphasis on inhaled materials. ITRI has 
*" been operated since 1960 by the 

Lovelace Biomedical and Environmen-
J tal Research Institute (LBERI) and its 

parent organization, the Lovelace Insti
tutes. LBERI is a nonprofit organiza-

" fion established for the purpose of 
performing medical research. The cur
rent contract expired on September 30, 
1996. 

Current Status 
DOE negotiated lease arrangements 
with the Air Force and Lovelace. At the 
same time, DOE worked with Lovelace 
to develop a cooperative agreement that 
benefits both parties. The formal 
announcement of the privatization was 
made on October 1, 1996. 

Lessons Learned 
Numerous alternative business 
approaches were evaluated before 
focusing on this arrangement. Both 
DOE and the contractor were frustrated 
by the lack of flexibility inherent in the 
M&O contract. To overcome this 
obstacle, both parties needed a common 
vision for "doing business" and defin
ing the essential roles and 

responsibilities for achieving that 
vision. The key was having both par
ties recognize that evolving mission re
quirements and declining budgets 
necessitated a new business arrange
ment in which future DOE funding 
would be limited to supporting research 
services. 

While Lovelace assumes greater busi
ness risk, it also has the opportunity to 
market business to private clients. It cur
rently has more than 30 active propos
als under consideration for a total value 
in excess of $25 million. A competi
tive award for approximately $5 mil
lion from another Federal agency is 
pending. 

The Effort 
In recent years, flat budgets and 

"Increasing administrative costs have 
caused DOE's direct research budget 

' to decline. To maintain the viability of 
„ this valuable national resource, DOE 

considered alternative contracting 
' _ methods for operating the facility. The 
\ , llternative chosen is to lease the ITRI 
" 'Jfacility to Lovelace, thus allowing 

Lovelace to utilize the facility for non-
;'-DOE work. Under this concept, DOE 

"̂%iH support needed research require-
* ments from the facility through coop

erative agreements. The M&O status of 
Cz_ the contract and the designation of ITRI 

—as a federally Funded Research and 
Development Center have been elimi
nated. 
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actively participate in the program. This serves the 
public interest by stimulating the sciences related 
to energy use. 

• A cooperative agreement is used when the 
principal purpose of the relationship is to carry out 
a public purpose of support or stimulation and 
substantial involvement is expected between the 
Government and the recipient. For example, a 
cooperative agreement may be entered into with a 
national association of energy providers to support 
training and outreach activities. In this case, the 
Department would expect to participate actively in 
the development of the agenda and in sending 
participants to the meetings. 

• A procurement contract is used when the 
principal purpose of the arrangement is to acquire 
property or services for the direct benefit or use of 
the Government. For example, the Government 
would place a contract to buy the services of a 
vendor to provide technical support to a program 
office for use in accomplishing its mission. 

These guidelines indicate that the "principal purpose" 
of the transaction should determine whether a 
transaction should be a procurement contract, a 
cooperative agreement, or a grant. However, these 
guidelines allow significant discretion in defining the 
principal purpose, which the Department should 
exercise when analyzing privatization options. In 
particular, the Department should examine the 
distinguishing features of the award process and the 
content of each contract vehicle when considering 
privatization initiatives. For example, the Competi
tion in Contracting Act applies to procurement 
contracts but not to cooperative agreements and 
grants. There are standard provisions set out in the 
Federal Acquisition Regulation (FAR) and the 
Department of Energy Acquisition Regulation 
(DEAR) for acquisitions, and in the Financial 
Assistance Rules for grants and cooperative agree
ments. 

As discussed in the previous section, competition 
requirements can hinder projects that attempt to use 
contracting out as a transition phase to full divesti
ture. If such a project can be defined as a cooperative 
agreement, for example, the Competition in Con
tracting Act requirements do not apply and the 
Department may be able to utilize this flexibility to 
structure an effective transition to functional divesti
ture. 

Terms and Conditions 

Economic value is created when market exchange 
confers benefit to both the buyer and seller, and 
exchanges occur only when mutual benefits exist. 
The terms and conditions of the contract between the 
buyer and seller determine the degree of mutual 
benefit by allocating risk and reward. These maxims 
apply to government privatization initiatives. If the 
contract shifts too much risk to the private sector— 
especially financial risk that can increase the cost of 
attracting investment—costs can increase to the 
extent that either the privatization would not save 
money for the Government or private sector interest 
in the procurements may be eroded. If, on the other 
hand, the Government does not shift enough risk to 
the private sector, a contract can limit the ability to 
minimize costs. 

The Department must establish realistic, well-
defined, and equitable allocations of the financial 
risks in each privatization project. An equitable 
allocation of risks requires that both parties to the 
transaction be familiar with the marketplace and fully 
appreciate the proposed scope of work. A careful 
balancing of these factors will result in the protection 
of the Government's interests, broad participation by 
qualified contractors, and reliance on the expertise of 
the private sector in accordance with best commer
cial practices. 
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The allocation of financial risk is especially impor
tant in converting from government provision of 
capital-intensive products or traditional cost-plus 
M&O contracts to fixed-price contracts with the 
private sector. In addition, because of the unique and 
highly complex missions of DOE, many programs 
that are good candidates for privatization are monop
sonies (only one buyer) that are unattractive to 
vendors who consider this arrangement a "captured" 
industry. This introduces added risk and makes 
obtaining contract financing more difficult. 

Traditional corporate (full) recourse financing may 
be available for some of the Department's 
privatization activities. However, given the fact that 
many of the contracting-out opportunities will 
involve large-scale facilities, single-purpose/single-
payment streams, and the interest of the developer in 
diversifying risk, project (limited or nonrecourse) 
financing will likely be the preferred approach 
pursued by contractors for these opportunities. 

Much of the capital required by the private sector to 
finance privatized projects may be raised from debt 
financing. For privatization to succeed in these 
situations, DOE must ensure that such projects are 
attractive to the financial community. The Committee 
for Environmental Management's October 1995 
report, Report on Privatization to DOE's Environ
mental Management Program, reported that finan
ciers say that they need the following: 

• Long-term contracts 

• Minimum product delivery guarantees 

• Limitations on the right to terminate 

• Indemnification for noncommercial risks 

Mitigation of these issues would result in a substan
tial reduction of contract and performance risk. The 
availability of debt financing and the interest rate 

charged for that debt is primarily a function of how 
those risks are allocated. If risk allocated to the 
private sector is judged too high, or if the risks are 
considered uncontrollable, private financing will not 
be available at all. This is particularly true for the 
type of project financing required for several of 
DOE's projected waste-treatment programs that have 
limited commercial application. To the extent that 
some of these projects are first-time applications of 
specific, complex technologies, the financial commu
nity is not anxious to participate without recognition 
that some program risks must be mitigated by the 
Government. 

It is also recognized that other sources of capital are 
available to the Department. Government financing 
may be an alternative in some privatized initiatives 
or for some phases of the imtiative. Other approaches 
that may be considered are the use of government 
guarantees, advanced purchases, or related hybrid 
approaches. In many cases, the Department needs to 
understand which risks in a given project or initiative 
are not acceptable to the private sector and then 
determine whether (1) the Government is better 
positioned to mitigate those risks and (2) it is appro
priate for the Government to accept those risks. Each 
of these alternatives needs to be weighted and 
carefully considered before determining the best 
business approach to be pursued. 

In addition, contractors cite the likelihood of changes 
in laws or regulations during an extended period of 
contract performance, which also introduces uncer
tainties and associated performance risk. This may 
substantially affect a contractor's ability to make a 
return on investment commensurate with the risk 
assumed by the company at contract award. 

Length of Contract 

Contract length can provide the financial community 
with some certainty regarding the stream of 
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payments used to service and retire debt. While most 
privatization efforts require long-term commitments 
by the Department in order to be successful, the 
Government's ability to provide such a commitment 
is hampered by the following limitations: 

• Absent a waiver from the Department of Labor, 
contracts subject to the Service Contract Act may 
not be for a term longer than 5 years. 

• Pursuant to the Antideficiency Act, appropriated 
funds must be obligated at the time of contract 
award to cover contract costs. 

Termination Liability 

The Federal Acquisition Regulation (Subpart 49.5) 
prescribes the termination for convenience clauses 
that are required for various types of contracts. These 
clauses provide the Government with the unilateral 
right to terminate a contract, at any time, when the 
contracting officer determines that it is in the 
Government's interest. These clauses also predeter
mine the allowability of certain costs and the proce
dures for handling disputes, to simplify the 
termination process. Specifically, cost allowability is 
subject to the Government's cost principles, which 
make interest and some financing charges unallow
able. The cost principles do allow for the recovery of 
some financing charges, such as facilities' capital 
cost of money, but at the applicable Treasury rate, 
which is usually much lower than the prime rate. 

The standard government contract clause, "Termina
tion for Convenience" (T for C) reflects the tradi
tional relationship between the Government and 
private contractors, but may require adjustment for 
privatizations. Industry representatives believe that 
the Government's use of the T for C clause can 
impede participation in privatization efforts, particu
larly with respect to securing financing for capital-

intensive projects. Industry cites two major problems 
with the T for C clause in privatizations that involve 
third-party financing: (1) the high risk of the Govern
ment terminating a contract prior to completion and 
(2) the unallowability of interest charges and the 
limitation on the amount of recoverable profit. These 
risks can drive up the cost of obtaining financing and 
in some cases even cut off the prospects of obtaining 
financing. 

The T for C clause provides DOE with important 
rights. In its sovereign capacity, the Government 
needs the flexibility to react to the Nation's needs in 
a constantly chamging environment. Thus, the 
Government is able to use its unilateral right to 
cancel projects due to, for example, inadequate 
funding, change of direction from Congress, or 
reallocation of limited financial resources. The T for 
C clause has not impaired private-sector participation 
in most traditional fixed-price contracts because the 
Government provides progress payments to the 
contractor during the course of the work, thus 
ensuring an adequate cash flow and limiting the need 
for private financing. In return, the Government 
takes delivery of the goods or services in the event of 
a termination. 

While recognizing the importance of the T for C 
concept to the Government in its sovereign capacity, 
this concern needs to be carefully and appropriately 
balanced with the needs and expectations of contrac
tors and financiers that they will receive appropriate 
compensation and a reasonable rate of return. 

A number of the privatization projects currently 
under consideration call for the private vendor to 
finance, construct, own, and operate the facility or 
project. In these initiatives, the Department seeks to 
use fixed-price contracts for services while making 
limited or no progress payments during the construc
tion phase of the project. Under these plans, large 
upfront costs will not be recovered by the vendor 
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until the delivery of services. Thus, contractors could 
be at substantial risk if a project is terminated by the 
Government prior to full recovery of the private 
investment. A decision to contract with the Govern
ment under such terms would engage companies' 
resources, including financing arrangements, for a 
considerable period of time. Thus, unless the needs 
of private industry and the Government are carefully 
balanced, contractors and financiers would be 
hesitant to devote necessary resources for govern
ment projects. 

In addition, securing financing often entails signifi
cant costs that are unallowable under the traditional 
T for C clause and therefore not recoverable in the 
event of a termination. Contractors specifically cite 
the expectations of their financiers for a return on 
investment commensurate with the risks inherent in 
project financing. Those costs, as well as the oppor
tunity costs a contractor may have foregone while 
pursuing government business, may exceed the 
amount of profit considered allowable under the T 
for C clause. Thus, without proper balancing, the 
clause may make financing difficult or very costly to 
obtain and may impair a contractor's ability to pursue 
a privatization project. 

One approach used to successfully address these 
important concerns of the vendor has been to include 
contract language that states that the Government 
intends to obligate sufficient funds to meet or exceed 
any annual termination liability and incurred perfor
mance payment requirements. Further, where private 
financing is a critical element, the clause could, in an 
approved deviation from the FAR, provide that 
allowable costs will include the financing cost and 
any legal, underwriter, third-party credit support, and 
other professional fees directly related to obtaining 
the financing. Such costs must be reasonable and 
allocable. Of course, the Government's entire 
obligation under the T for C clause would be contin
gent upon the availability of appropriated funds from 
which payment for contract purposes can be made. 
Under certain circumstances, it may be appropriate to 

negotiate a ceiling on termination costs prior to 
contract award (see Recommendation 5). DOE 
should also explore other alternatives that can 
provide the necessary balance between government 
and private-sector needs and requirements. 

Other Terms and Conditions 
That Need To Be Addressed 

In addition to the foregoing, other terms and condi
tions that need to be considered in a privatization 
initiative include the following: 

• Performance expectation levels must be clear, 
including product acceptance criteria, "cleanup" 
requirements, if any, and interactions with other 
Government contractors. 

• Appropriate use of applicable indemnities, such as 
Price-Anderson, or pre-existing conditions. 

• Protection of the contractor against government 
nonperformance through such concepts as "idle 
facility" or "idle capacity" charges. 

• Inclusion of some protection of the contractor 
against circumstances beyond its control (for 
example, a change in law) and for which insur
ance is unavailable or prohibitively expensive. 
Privatization transactions in the Department often 
involve the creation of specialized facilities 
constructed and operated for a single customer to 
perform a single task under a long-term arrange
ment that provides for the payment of firm fixed 
prices upon the delivery of a service or product. 
The special nature of this contractual relationship 
imposes restrictions on the privatization contractor 
that normal businesses serving the broad market
place do not face. These restrictions become 
particularly apparent when the contractor is faced 
with circumstances outside its control that have 
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Case Study 6: Privatization of Hanford Tank Waste Remediation System 

Construction of the double-shell underground storage tanks at the Hanford Site began in 
1977. Each lank has a capacity of 1 million gallons of high-level liquid radioactive waste. 

Background 
Radioactive waste has been stored in 
large underground storage tanks at the 
Hanford Site in Washington State since 
1944. Approximately 56 million gal
lons of waste containing approximately 
240,000 metric tons of processed 
chemicals and 177 mega-curies of 
radionuclides are currently being stored 
m 177 tanks. These caustic wastes are 
in the form of liquids, slurries, saltcakes, 
and sludge. In 1991, the Tank Waste 
Remediation System (TWRS) program 
was established to manage, retrieve, 
treat, immobilize, and dispose of these 
wastes in a safe, environmentally 
sound, and cost- effective manner. 

The TWRS contracting strategy tradi
tionally has involved government-
owned, contractor-operated (GOCO) 
facilities under a cost plus award-fee 
contract. Under its privatization strat
egy, DOE plans to change its contract
ing approach to purchase services from 
contractor-financed, contractor-owned, 
contractor-operated (that is, privatized) 
facilities under fixed-price contracts. 

Effort 
At the start of the TWRS privatization 
initiative, DOE's Office of Environ
mental Management performed a series 
of studies to determine the feasibility 
of privatization. Feasibility was 
reviewed with respect to the services 
that could best be provided, the scale 
of the services, the timing of the ser
vices, and the regulatory framework for 
the services. This required an evalua
tion of various issues, including: (1) the 
TWRS activities that could best be per
formed on a privatized basis, (2) the 
contracting approach that should be 
employed (for example, how many 
phases and contracts should be 
awarded), (3) the desired product types 
and the acceptance specifications for 
each product type, (4) the level of risk 
that should be assumed by the Govern

ment and the contractors, and (5) the 
costs that should be incurred by the 
contractors and the pnce that should be 
charged to DOE. 

Various TWRS activities were sepa
rately reviewed as candidates for 
privatization. These reviews looked at 
the storage, characterization, retrieval, 
treatment, and immobilization of waste. 
Treatment and immobilization services 
were determined to be most suitable for 
privatization because they could be 
defined with sufficient precision to be 
subject to a fixed-price procurement. In 
addition, treatment technology of simi
lar complexity and scale to the first 
phase of the TWRS pnvatization had 
been demonstrated commercially at 
various locations, including production 
facilities in Great Britain and France. 

Once it was determined that there was 
a service that industry could perform on 
a privatized basis, DOE sought to 
determine the best approach to procure 

the service. DOE determined that a 
phased implementation approach 
would ensure the greatest likelihood of 
success because this approach would 
allow the Department to reduce vari
ous financial, technical, and regulatory 
uncertainties before it commits itself to 
various subsequent stages of the 
privatization effort. 

In order to purchase the waste treatment 
and immobilization services, DOE had 
to establish requirements for both the 
primary and secondary process prod
ucts and identify those services that the 
contractor should provide to DOE. 
DOE developed specifications for the 
primary products (immobilized low-
activity and high-activity waste) and the 
secondary process products (cesium 
and other radionuclides). The contrac
tors will be responsible for the disposal 
of products that do not meet the 
required specifications. Without such 
precise specifications, it is possible that 
a contractor could provide an unaccept-

5-12 



Contracting Out 

Case Study 6 (continued) 

r \ 
' able service incompatible with DOE re

quirements. 

T Under the TWRS privatization, DOE 
, also will change its traditional approach 
' of assuming all risk for waste 
, remediation. Instead, DOE will provide 

a costeffective balancing of risks be
, tween the Government and the contrac
*" tor. For example, the private contractor 
• will be responsible for performance risk 
 (for example, producing immobilized 
_  waste that meets DOE specifications). 

In comparison, under the traditional 
cost plus awardfee contract, payment 
is made as work is performed, whether 

■ OT not the waste is treated to produce 
acceptable waste forms. 

. To develop an estimate of the cost of 
 privatization, DOE prepared a financial 
"_ model. This model takes a capital cost 
, estimate (design, construction, permit
► ting, operation, and deactivation) and 
V. estimates "private industry" costs 

(profit, taxes, return on equity, interest). 
By adding the "private industry" costs, 
it is possible to develop a more realistic 

' estimate of the price DOE will pay. 

Currently, two phases of TWRS 
... privatization are envisioned: Phase I, a 

£T proofofconcept and commercial dern
ier onstration phase; and Phase II, a full

scale production phase. 

Phase I has the following objectives: 

Demonstrate the technical and busi
ness viability of using privatized fa
cilities to treat Hanford tank waste 

Define and maintain required levels 
of radiological, nuclear, process, and 
occupational safety 

Maintain environmental protection 
and compliance 

Photograph taken in 1978 shows the nearly completed tank farm. The concretereinforced 
vessels have two carbon steel shells, and the space between the shells is monitored for leakage. 

• Substantially reduce the lifecycle 
costs and time required to treat 
Hanford tank waste. 

Phase I consists of two parts. Part A is 
a 20month period to establish the tech
nical, operational, regulatory, business, 
and financial elements required by 
privatized facilities that will provide 
tank waste treatment services on a 
fixedunitprice basis. Based on Part A 
performance, one or more of the con
tractors who successfully perform Part 
A will be authorized to perform waste
treatment services for DOE in Part B. 
Part B is a period of 10 to 14 years dur
ing which the authorized contractor(s) 
will finance, design, construct, operate, 
and deactivate the wastetreatment fa
cilities. During Part B, fixed unit prices 
will be paid only for completion and 
acceptance of wastetreatment services 
meeting contract specifications. Part B 
has a potential value exceeding $5 bil
lion. 

If Phase I efforts are successful, DOE 
plans a second competitive procure
ment for Phase II activities. Phase II 
would be the fullscale production 
phase, and it is currently expected to 
begin in 2004. The current Phase II plan 
involves two competitively selected 
fixedprice contractors who will fi
nance, design, construct, operate, and 
deactivate wastetreatment facilities. 
The objectives of Phase II include 
implementing the lessons learned from 
Phase I, processing all tank waste into 
forms suitable for final disposal, and 
meeting or exceeding regulatory per
formance milestones. 

Current Status 
In November, 1995, DOE issued for 
public comment a draft request for pro
posal (RFP) for Phase I of the 
privatization effort. Comments from 
vendors and other interested parties 
were received, and DOE issued the fi
nal RFP in February 1996. The RFP 

%_ 
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Case Study 6 (cont[nued}__ 

This 1978 view of the nearly completed tank farm at Hanford shows the mass backfill 
operation. 

incorporated numerous suggestions 
from the public comments. It contem
plated at least two awards to take 
advantage of alternate technical 
approaches and to foster competition in 
both cost and technology. 

In the spring of 1996, two contractor 
teams submitted proposals. Each of the 
offerors satisfied the qualification cri
terion set forth in the RFP and provided 
a basis for negotiations. Negotiations 
with the contractor teams began in mid-

1996. In September 1996, awards were 
made to each of the contractor teams 
that had submitted proposals. 

In preparation for contract award, DOE 
established an in-house organization re
sponsible for the regulation of the ra
diological, nuclear, and process safety 
of the contractor's facilities in Phase I. 
In Phase II, it is planned that the Nuclear 
Regulatory Commission will assume re
sponsibility for regulating radiological 
and nuclear safety. The Occupational 

Safety and Health Administration will 
regulate occupational safety and health 
in both phases. In addition, DOE will 
continue to maintain overall account
ability for safety and health matters 
throughout the privatization effort. 

With the TWRS privatization strategy, 
the Department is embarking on the 
most complex and most expensive en
vironmental management project in the 
Nation's history. The strategy is char
acterized by the following: 

• Technical challenges—for example, 
in retrieval, immobilization, storage, 
and disposal 

• Private-sector challenges and 
demands 

• Stakeholder challenges and 
demands 

• Political challenges exacerbated by 
the high cost and long duration of 
the project. 

Lessons Learned to Date 
Draft RFP. The technique of issuing a 
draft RFP was invaluable both in sig
naling to industry DOE's privatization 
intent and in obtaining the views of the 

the potential to increase the time required for or 
the cost of performing the work. 

The possibility of the Government providing 
credit assurances in order to drive down the cost 
of financing the project. 

Intellectual Property 

Privatization contemplates a new type of contracting 
with more risk for performance and the development 
of new technology being assumed by the contractor. 

Questions about intellectual property rights unique 
to privatized contracts will need to be addressed. For 
example— 

• After termination of the contract, will the Govern
ment need rights in intellectual property in order 
to continue the privatized activity? 

• Will the Government need to maximize competi
tion in future similar activities or is the Govern
ment prepared to give the privatization contractor 
a competitive advantage in future contracts by 
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!t«JCaseStudy6(continued)^ , , „ . , 

stakeholders and potential offerors prior 
. to finalizing the procurement approach. 

^Qualified Source Evaluation Team. 
«C_Many complex issues must be under
,7 "Stood before privatization can be suc
.* .jcessful. A qualified team should be 
l" jestablished and colocated to ensure that 
■5?all personnel understand the overall ob
'. jectives and the specific needs of all the 

5Jpecialties. The core of the team should 
f5£ transition from preparation of the solici
4j:Jatibn_to contract negotiations and then 
^Ltocontract administration. It also is es
''"_„ setitial for the team to have clear guid

ance, support, and access to senior 
j ■ management. 

J "Risk Allocation. This is the single most 
^important feature of the "deal" to be es
tablished There must be an equitable 
« i allocation of risk between DOE and the 

contractor. The contractor must be held 
,  responsible for the risks that it can con
^ trol—for example, technical and per
' "formance risks. DOE needs to be 
* responsible for risks that it can control— 
 i fo r example, governmentfurnished 
*J items and minimum waste quantities. 

«J Bridge to Privatized Service. In the 
1. TWRS privatization, the contractors 

will be paid a fixed amount for satis
factory completion and acceptance of 
all Part A deliverables (those that will 
define the technical, operational, regu
latory, business, and financial ele
ments). This payment approach is a key 
element in the privatization strategy be
cause the Part B contractor(s) will re
ceive no payments whatsoever until 
wastetreatment services are delivered 
and accepted, a period which could be 
as long as 8 to 10 years. 

Regulatory Issues. Regulatory issues 
will be complex and require extensive 
time and resources to resolve. Transfer 
of regulatory oversight to an external 
regulatory agency, such as the Occu
pational Safety and Health Administra
tion or the Nuclear Regulatory 
Commission, does not happen auto
matically. There may be jurisdictional 
issues as to Federal or State regulation, 
and the regulator may need resources 
to develop and enforce regulations (see 
the discussion later in this chapter). 
Resolution of these issues involves 
substantial time and effort. 

Competition. Competition is broader 
than the number of contractors submit
ting proposals. In the TWRS instance, 

each of the contractor teams submitted 
two proposals, one for lowactivity 
wastetreatment services only and one 
for lowactivity and highlevel waste
treatment services. These proposals pro
vided the ideal combination for 
competition: one contractor team's pro
posal embodied a new technology that 
offered the potential for significant per
formance improvements and reduced 
ultimate waste disposal requirements. 
Competition was further enhanced by 
the possibility of different services from 
each contractor (differing combinations 
of treatment of lowactivity and high
activity waste) and the performance and 
business characteristics of each 
contractor's proposals. 

In addition, competition between the 
two contractors during Part A serves to 
maintain price competitiveness and fos
ters the likelihood of more favorable (to 
the Government) Part B terms and con
ditions. During Part A, the Government 
maintains the flexibility to select paral
lel solutions (low only, or combined low 
plus high) and has the right to autho
rize none, one, or both contractors to 
proceed with Part B. 

limiting Government rights in technical data used 
in performing the privatized activity? 

Does the Government desire assurances that the 
technology will be available for use at other sites 
or on other projects outside of the initial site for 
the privatized activity? 

Will any publicinterest groups need access to 
technical data about a privatized activity to be 
assured that environmental and safety concerns 
have been addressed? 

• Will contractors be reluctant to share their 
commercial technology with the Government for 
fear of losing the protection of the results of their 
prior investment or of losing their competitive 
advantage in obtaining future Government 
contracts? 

Some privatization projects will require that the 
contractor demonstrate that its proprietary technology 
works. If the technology demonstrated has not 
actually been reduced to practice, the demonstration 
will bring into play patent statutes requiring that 
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DOE obtain rights in newly demonstrated technol
ogy. For example, DOE may be required by law to 
obtain a government-purpose license to allow the 
Government to use the demonstrated technology at 
other sites. 

Liability, Cost-Reimbursement, and Insurance 

When activities previously performed either by DOE 
M&O contractors or by government employees are 
converted to non-M&O prime contracts or subcon
tracts, one of the key questions is to what degree the 
government will transfer liability risks to the private 
contractors. If the Government transfers full liability 
for all risks to a contractor, the associated insurance 
costs will likely lead to increased product or service 
prices. Alternatively, the Government may enter into 
an agreement to reimburse the contractor for costs 
incurred for damages or injuries to third parties. The 
Government may also opt for a combination of both 
contractor-procured insurance and government cost 
reimbursement. 

Cost reimbursement can affect both contract cost and 
performance. The Department must weigh the 
potential for cost savings from cost reimbursement 
(reduced insurance costs, and so forth) against the 
potential cost to the taxpayer for the risks associated 
with potential claims coverable under cost reimburse
ment. Cost reimbursement may also have a negative 
effect on contractor performance by removing the 
incentive of financial responsibility for careless 
actions. In practice, the Department often has sought 
to blend a transfer of risk to the contractor with a 
partial cost reimbursement of contractor liability in 
order to balance risk and cost. For example, in the 
Notice of Proposed Rulemaking (NOPR) to imple
ment certain contract reform initiatives published in 
the Federal Register on June 24,1996, the Depart
ment proposed the shifting of certain risks to M&O 
contractors. Specifically, the NOPR proposes, among 
other things, that liabilities and costs to third parties 

arising from contract performance are presumed to 
be unallowable unless the contractor can demonstrate 
that such costs did not result from willful misconduct 
or lack of good faith on the part of the contractor's 
managerial personnel or the failure of the 
contractor's managerial personnel to exercise prudent 
business judgment. After receipt and consideration of 
public comment, the Department plans to finalize the 
rule. 

Transition Issues 

When the Government contracts out activities or 
services previously performed by government 
employees or M&O contractors, the action raises a 
number of transition issues. The most important of 
these center around labor and management, occupa
tional safety and health, environmental, communica
tions and procurement integrity, constraints on 
disclosure, and unsolicited proposals. 

Labor and Management 

DOE recognizes the need to minimize the impact of 
privatization on affected employees, the community, 
and the operation of DOE sites. DOE will promote 
open, forthright, two-way communications with 
potentially affected employees, union representa
tives, and community leaders to develop options for 
dealing with the impact. The Department's Office of 
Worker and Community Transition, as the designated 
point of contact for labor-policy issues, will work 
with DOE field organizations to coordinate the 
Department's efforts to respond to issues related to 
privatization. 

The primary objectives of contract reform, including 
contracting out, are to improve performance and 
reduce costs at DOE facilities. The "tools" available 
for achieving these objectives include fixed-price 
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contracts, adopting best-in-class commercial prac
tices, use of "work smart" standards for safety and 
health, reengineering work practices, and 
privatization, among others. The appropriate use of 
these tools at DOE facilities is necessary to adapt to 
changing missions and shrinking resources. 

In establishing reengineering and privatization 
programs, DOE has a significant interest in the 
human-resources management practices of its current 
prime contractors as well as the human-resources 
policies of subcontractors or new contract awardees 
that result from privatization efforts. DOE prime 
contractors employ more than 120,000 people, and 
human-resources costs represent the bulk of the 
expenses associated with these contracts. A work 
environment that achieves the proper balance of 
employee responsibility, employment stability, and 
attention to cost should result in higher quality and 
productivity. 

DOE managers should encourage contractors to 
consider the following, where appropriate: 

• Productivity improvement programs and make-or-
buy analyses may help identify opportunities for 
improving performance and reducing costs. Make-
or-buy analyses should involve employees from 
the beginning and be independently verifiable. For 
example, creation of onsite labor-management 
committees to provide a forum for dialogue and 
consultation on these programs may often be 
appropriate. 

• Workforce restructuring should be accomplished 
in a manner that, to the maximum extent practical, 

mitigates the social and economic impacts on 
current employees and their communities. With 
respect to eligible employees of a defense nuclear 
facility, employees displaced by workforce 
restructuring shall be provided a preference in new 
hiring consistent with section 3161 of the National 
Defense Authorization Act for fiscal year 1993. 
Section 3161 mitigates the effects of post-Cold 
War downsizing at Federal facilities.2 

• When work is contracted out, contractors shall 
comply with all applicable labor laws and regula
tions, including union recognition and successor-
ship where appropriate. The major statutes that 
govern labor standards include the Davis-Bacon 
Act, the Copeland Anti-Kickback Act, the Walsh-
Healey Public Contracts Act, the McNamara-
O'Hara Services Contract Act, and the Contract 
Work Hours and Safety Standards Act. Successor-
ship issues should be decided in accordance with 
the established rules developed under the National 
Labor Relations Act (NLRA) (see the outline of 
legal issues at end of this chapter). 

2 Section 3161 provides specific objectives to minimize 
worker and community impacts, including, where practical, a 
hiring preference to displaced workers. Additionally, in 
situations where positions become available through a 
contracting-out or follow-on contract, the current employees 
should first be offered their same or a similar job with the 
replacement contractor to avoid a layoff. The Department's 
criteria for determining eligibility for the hiring preference is 
found in the Interim Planning Guidance for Contractor 
Workforce Restructuring. Copies of this guidance may be 
obtained from the Department's Office of Worker and 
Community Transition. 
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Occupational Safety and Health 

The Atomic Energy Act of 1954, together with the 
Occupational Safety and Health Act of 1970, vest 
DOE with the authority to regulate occupational 
safety and health at its facilities. In cases where the 
work being contracted out is to be conducted on 
federally owned or leased land that is used by the 
private contractor, DOE requirements must be 
applied to the contractor until such time that the 
Federal Occupational Safety and Health Administra
tion (OSHA) or an authorized State assumes regula
tory authority. The major difference between DOE 
requirements and OSHA's standards is that DOE 
requires contractors to establish and implement a 
formal worker-protection management program. 

Privatization of DOE facilities or activities may 
result in the transfer of regulatory oversight from 
DOE to OSHA or an OSHA-authorized State. 
Because of the requirement to notify external regula
tors, particularly OSHA, early in a privatization 
effort, close coordination between the Department's 
headquarters and field offices is vital. Where issues 
arise regarding regulatory jurisdiction, the Depart
ment must be prepared to maintain an ongoing role 
in environmental, safety, and health oversight to 
ensure the continuity of protection until external 
regulation is in place. 

Before OSHA can assume jurisdiction of a privatized 
facility, regulatory authority must be transferred from 
DOE to OSHA in a clear and definitive way, and 
DOE and OSHA must provide public notice in the 
Federal Register that regulatory authority is being 
transferred. The vehicle used to transfer authority is 
an addendum to the Memorandum of Understanding 
(MOU) entered into between DOE and OSHA in 
1992, which delineates their respective regulatory 
authorities. The DOE Office of Worker Health and 
Safety, in conjunction with OSHA, has developed a 

process to modify the MOU and develop the Federal 
Register notice, and must be involved early in 
privatization initiatives. 

As learned at Saivannah River (see the case study on 
page 5-24), the Federal or State OSHA may not 
immediately assume jurisdiction for a variety of 
reasons. In the Savannah River case, the transfer of 
regulatory jurisdiction was delayed as a result of 
questions regarding how the Government obtained 
the land and whether or not the operation was truly a 
private enterprise. And, as DOE learned during the 
privatization of the Portsmouth, Ohio, and Paducah, 
Kentucky, gaseous diffusion plants, DOE is liable for 
correcting significant OSHA-based noncompliances 
identified prior to the transition. 

OSHA has been concerned that the pace and scope of 
DOE privatizations will strain the agency's limited 
resources. As a result, DOE and OSHA have formed 
an ad hoc working group to review interagency 
issues surrounding privatization. Current negotiations 
are focused on the transfer of jurisdiction for recently 
privatized facilities. In addition, the National Acad
emy of Public Administration (NAPA), under a DOE 
grant, is analyzing privatization as it considers the 
broader issue of DOE transition to external regula
tion. NAPA expects to publish its report in January 
1997. Both efforts will identify resource impacts and 
the legal and jurisdictional issues associated with 
privatization and external regulation and will seek to 
facilitate a smooth transition to external regulation 
(see Recommendation 8). 

Nuclear Safety 

The regulatory transition for nuclear safety is more 
problematic than for environment, safety, and health. 
Under the Atomic Energy Act, DOE currently self-
regulates nuclear safety and, with a few exceptions, 
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its activities and those of its prime contractors are 
excluded from the jurisdiction of the Nuclear Regula
tory Commission (NRC). However, increasing 
awareness of public health and safety issues pertain
ing to aging DOE nuclear facilities led Congress to 
create the Defense Nuclear Facilities Safety Board 
(DNFSB) in 1988. The DNFSB is responsible for 
independent oversight of all activities relating to 
nuclear safety within DOE's nuclear weapons 
complex. The DNFSB reviews and analyzes facility 
and system design, operations, practices, and events 
and makes recommendations to the Secretary neces
sary to ensure adequate protection of public health 
and safety. 

Facilities currently adhere to the DOE-approved 
authorization bases, which establishes a facility's 
authority to operate, as well as additional require
ments in DOE rules, orders, and standards. DOE has 
enforcement authority for all rule-based requirements 
and has contractual authority to enforce DOE Orders 
incorporated into its contracts. 

The December 1995 report of the Advisory Commit
tee on External Regulation of Department of Energy 
Nuclear Safety, Improving Regulation of Safety at 
DOE Nuclear Facilities, recommended that the 
Department move toward external regulation of 
nuclear safety. In response to that report, Secretary 
O'Leary created the DOE Working Group on Exter
nal Regulation which was charged with providing 
recommendations for implementing the Advisory 
Committee's findings and recommendations. In its 
December 1996 report, the Working Group narrowed 
eight implementation options down to two. The 
option chosen by the Secretary established the NRC 
as the regulator of DOE nuclear facilities over a 
10-year period and phases out the DNFSB, with its 
remaining staff merging with NRC in the last phase. 
Transition would take place immediately after 
enabling legislation is passed. 

It is likely that DOE will continue to exercise 
approval authority over the facility's authorization 
bases because, as owner of the facilities, DOE would 
retain some obligation to maintain nuclear safety. 
DOE will likely act in its capacity as owner in 
interagency relations with the regulators. Contractual 
mechanisms will be the primary mechanism for DOE 
to maintain at least limited control over safety at 
privately owned facilities dedicated to DOE work. 

When considering a particular privatization involving 
nuclear materials, DOE must conduct a careful 
analysis of the impact of the transition to NRC 
jurisdiction. DOE is not currently organized to 
regulate privatized operations. Consequently, as was 
the case with the Hanford Tank Waste Remediation 
System, privatization may require DOE to establish 
entirely new regulatory units, requiring additional 
personnel, increased funding, and substantial startup 
time. In addition, differences between DOE and 
NRC requirements could affect fundamental deci
sions regarding site selection and facility features and 
could significantly affect the cost and schedule of the 
privatization. For example, the transition to NRC 
regulation of the gaseous diffusion plants in connec
tion with privatization of the Department's former 
enrichment enterprise could cost DOE more than 
$100 million to bring the plants into compliance with 
NRC requirements. 

While legislation is needed to attain external regula
tion of most DOE nuclear facilities and activities, the 
Department is working with the NRC and the 
DNFSB to hasten the transition. As with external 
regulation of occupational safety and health, there 
are steps that must be completed before nuclear 
safety can be externally regulated at a DOE-owned 
or -leased site. First, assuming the proposed external 
regulator has the requisite legal authority, DOE and 
the regulator should notify the public of the transfer 
of regulatory jurisdiction over the facility, perhaps by 
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publishing a notice in the Federal Register. Second, 
if gaps existing in its current regulation, the regulator 
must establish new regulations and standards that 
address the DOE activity. Also, as recognized by the 
Advisory Committee on External Regulation of DOE 
Nuclear Safety, there must be coordination during 
any transition period to avoid gaps or conflicts in 
nuclear safety requirements. Finally, there must be an 
adequate transition period to accomplish the transfer 
of jurisdiction. 

In addition, DOE must still maintain a strong internal 
safety management system. This safety management 
system would establish "corporate policy," provide 
an interface with the regulators, and control risks. 

Environment 

The transfer of jurisdiction in the environmental area 
does not involve the same regulatory changes 
required for occupational safety and health or nuclear 
safety because DOE does not self-regulate environ
mental compliance (except for standards for radiation 
protection of the public health and environment). 
Nevertheless, privatization requires careful analysis 
and allocation of environmental responsibilities. The 
Environmental Protection Agency (EPA) and State 
and local agencies are responsible for enforcement. 
In general, a lease or other contract document would 
outline how to transfer and allocate responsibility for 
environmental regulation. For example, DOE trans
ferred the Paducah and Portsmouth gaseous diffusion 
plants to a government-owned corporation. DOE 
retained responsibility for the conditions that existed 
at the time of the transfer, and it retained manager 
and co-operator status for certain storage facilities. 
DOE negotiated the lease of specific facilities and 
prepared MOUs to define roles and responsibilities 
under the lease. 

Communications and Procurement 
Integrity Considerations 

Consistent with Federal policy and law, DOE policy 
provides for open communications at every phase of 
the Department's acquisitions, from market research 
through contract performance. The Department 
encourages employees to disclose the maximum 
authorized information about Departmental needs to 
industry during the acquisition process. To ensure 
fair and equal access to information, it is also the 
Department's policy to ensure consistency in the 
information provided to companies and to demon
strate balance and lack of bias in dealings with the 
private sector. However, statutes such as the Procure
ment Integrity Act and other regulations restrict 
certain types of disclosure during this process. 

Once the Department has developed its acquisition 
strategy for a given requirement, it maintains as 
much communication as is legally permitted during 
the acquisition process. During the presolicitation 
phase of the acquisition, the Department may issue a 
request for information to identify potential sources 
and to clarify the Department's needs as well as the 
private sector's ability to meet programmatic require
ments. In addition, the Department often releases 
draft statements of work or draft solicitations for 
review. This process enables companies to provide 
information, insight, and comments to help the 
Department refine its business approach. Confer
ences to discuss subcontracting opportunities, 
sometimes held in conjunction with presolicitation 
conferences, also help facilitate communication 
among all parties. After release of a solicitation, 
communications become considerably more struc
tured and formal, but the goal of promoting under
standing and clarity remains. 
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Constraints on Disclosure 

The Department's policy of maximum information 
exchange consistent with law and regulation is 
applicable to its attempts to increase privatization. 
Persons who communicate with industry need to be 
careful to avoid any disclosures that confer an 
advantage on one or more potential competitors. In 
addition, the Department is prohibited from disclos
ing certain types of information, such as the follow
ing: 

• Classified information 

• Proprietary information, trade secrets, and confi
dential commercial or financial information 

• Source selection plans, technical evaluation plans, 
and other source-selection information 

• Information obtained from prospective offerors 
and others to prepare government estimates 

• Information not releasable under specific statutes, 
such as the Privacy Act 

• Information subj ect to Department-imposed 
restrictions 

Unsolicited Proposals 

The Department of Energy frequently receives 
unsolicited proposals from offerors who hope to 
obtain contract or assistance awards. In most cases, 
unsolicited proposals are submitted to the Unsolicited 
Proposals Coordinator in the Office of Clearance and 
Support of the Office of the Deputy Assistant 
Secretary for Procurement and Assistance Manage
ment. Upon receipt, the coordinator does a prelimi
nary review to determine if the proposal qualifies as 
an unsolicited proposal. Proposals will be rejected if 

there is a lack of programmatic interest; they fail to 
demonstrate a unique or innovative method, ap
proach, or idea; there is a lack of funds for support; 
or the proposal substantially duplicates known or 
recent research of a current or planned solicitation. 
The final determination as to the acceptability of an 
unsolicited proposal is made by the relevant program 
office. 

In the context of privatization, firms may be reluctant 
to submit unsolicited proposals that provide what 
they believe to be proprietary or unique solutions to 
Departmental problems if they believe the Depart
ment may take their solutions and use them in a 
competitive solicitation. To avoid this problem, the 
Department must safeguard the proprietary data 
submitted and follow the FAR and DOE Orders 
governing unsolicited proposals. 

The Department is currently reviewing its handling 
of unsolicited proposals. Program office responses 
are being tracked to identify major roadblocks in the 
review and approval process and the order governing 
unsolicited proposals is being rewritten to incorpo
rate changes to ensure that submitters get a more 
timely response from the Department. 

Contract Administration 
And Management 

Privatization efforts require new approaches in many 
areas, such as financing, risk allocation, and contrac
tual clauses. In the area of contract administration 
and management, new techniques, procedures and 
practices may have to be developed to ensure the 
success of the privatization effort. This is especially 
true if the contractual arrangement becomes a fixed-
price mechanism as opposed to a cost-type mecha
nism. Fixed-price contracts are fundamentally 
different than cost-type contracts and require 
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different management approaches from both govern
ment and contractor personnel. For example, a fixed-
price contract requires a much more precise 
statement of work and more highly specified terms 
and conditions than typically are needed for a cost-
based contract. Greater specificity allows the con
tractor to more realistically estimate its costs before 
award, but requires the Government to more explic
itly state its requirements upfront and also requires 
more indepth analysis of contractors' estimated 
prices. Because DOE traditionally has relied on cost-
reimbursable contracts, some contracting officials 
may lack experience in analyzing alternative cost 
scenarios or defining their requirements. 

Monitoring Cost and Performance 

To the extent that privatization results in a DOE 
prime contractor competitively subcontracting 
requirements that it formerly provided, the impact to 
DOE on contract administration and management 
should be negligible. To the extent that privatization 
results in new prime contracts for work that was 
previously accomplished by M&O contractors, the 
contract administration and management duties of 
DOE employees may increase and may require a 
different skill mix than currently exists. With the 
ongoing streamUning initiatives, many experienced 
procurement personnel have left the Department, 
leaving potential gaps in Departmental resources. 
The Department must take steps to ensure that 
sufficient contract management personnel are 
available to administer its fixed-price contracts 
effectively (see Recommendation 4). 

Contract Payment 

Under cost-type contracts, which are the most 
common arrangements at DOE, contractors are 
reimbursed for their costs related to contract expendi

tures. Because of the size of its M&O contracts and 
the administrative burden in processing monthly 
invoices, DOE has relied heavily on the use of 
advance payments using a letter of credit for its 
M&O contractors. This allows a contractor to draw 
money down in advance for its operating expenses 
each month. This method is the least risky method 
for a contractor and requires no contractor financing. 

The traditional approach used throughout the 
Government is fixed-price type contracts. This 
mechanism provides the maximum incentive for a 
contractor to begin providing services or delivering 
goods quickly in order to recover capital investments 
as early as possible, recognizing that profits are 
highly dependent on early and successful completion. 
In this approach, private contractors would provide 
any needed infrastructure for contract performance— 
including building any needed facilities—with their 
own financial resources and recover their costs based 
on the fixed-price for goods or services. In moving 
toward more fixed-price contractual mechanisms, 
DOE understands that other management techniques 
and requirements will be necessary to award and 
administer fixed-price contracts. 

Applicability of the Truth in Negotiations Act 
and Cost Accounting Standards Provisions 

When the Government contracts out for goods and 
services, a number of accounting and regulatory 
requirements must be factored into the contract. For 
example, under the Truth In Negotiations Act 
(TINA), offerors may be required to submit certified 
cost or pricing data for procurements exceeding the 
$0.5 million threshold unless an exception to the data 
submission requirements applies. Under the excep
tions, certified cost or pricing data will not be 
required for the acquisition of a commercial item or 
in cases where the price agreed upon is based on 
adequate price competition or set by law or 
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Case Study 7: Privatization of Hanford Decontamination Laundry Facility 

 Background 
The DOE Richland Operations Office 
tfl Washington State was faced with the 

. need to replace the outdated Hanford 
Site's 42yearold governmentowned, 

■ ■{•contractoroperated decontamination 
j^aundry facility. The estimated cost to 
vJbufld a new facility on the Hanford Site 
 was more than $20 million. In an effort 

to find a more costeffective solution 
^Jo meeting Hanford's decontamination 

". laundry needs, DOE decided to issue a 
competitive solicitation to acquire 
offsite commercial laundry services. 

The Effort 
 A contract for laundry services was 

signed on August 5, 1992, with 
"]r Interstate Nuclear Services of Spring
rjjfield, Massachusetts. Groundbreaking 
"~i for a new decontamination laundry, to 
V '̂be owned, built, and operated by Inter
 state Nuclear Services, took place in 

Richland in December 1992. In August 
v 1993, one year after contract award, In
 terstate Nuclear Services' Richland de

contamination laundry facility began 
"Sbperating and accepting laundry from 

 . the Hanford Site as well as from other 
^facilities. INS was responsible for ob

* Plaining all necessary licenses and per
'■" rnits for operating their facility. 

SENS provides cleaning, decontamina
r~="tlbn, and pickup and delivery services 
. jPbr personnel protection clothing and 
tSsspirator masks for the Hanford Site. 

"TNS expects to process about 4.5 mil
ilion pounds of laundry yearly at the 
Richland facility. Hanford's decontami

7" nation laundry needs of approximately 
_ 3.1 million pounds represent almost 70 

The Hanford laundry processes 3 million to 4 million pounds of contaminated and 
noncontaminated clothing each year. Each washer has a 600pound capacity. 

percent of the plant's business; the re
maining 30 percent comes from other 
entities, including the Washington Pub
lic Power Supply System and the Idaho 
National Engineering Laboratory. 

Lessons Learned 
By contracting with the private sector 
for decontamination laundry services, 
DOE is saving approximately $3 mil
lion per year in operating costs and has 
avoided spending more than $20 mil
lion to construct a new onsite decon
tamination laundry facility. As an 
additional benefit, a new business was 
attracted to the City of Richland and has 
created privatesector jobs and contrib
uted to the city's economic diversifica
tion efforts. Another benefit of the 
privatization of the Hanford decontami

nation laundry services is that it has al
lowed the Richland Operations Office 
to meet a TriParty Agreement mile
stone to discontinue laundry effluent 
discharge to the soil column ahead of 
the January 1995 deadline. 

As one of the early privatization efforts, 
this project also demonstrated the need 
to involve affected stakeholders, includ
ing organized labor, early in the pro
cess. Since this project was conceived 
and implemented, Section 3161 of the 
National Defense Authorization Act for 
fiscal year 1993 was enacted. That 
provision's requirements for workforce 
restructuring plans, with required con
sultation and notification, would have 
addressed many of the difficulties en
countered during this privatization. 
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Case Study 8: Privatization of Power Facilities at Savannah River Site 

-Background 
^C*The DOE Savannah River Site (SRS), 
*," Hear Aiken, South Carolina, has a 
(i=r/0-megawatt electric- and steam-gen-
i.~Bfating powerhouse, more than 100 
prjniles of electrical transmission lines, 
p*1ffldj 6 substations. These facilities were 
iEEailt in the early 1950s for power sup-
glply. Westinghouse Savannah River 
Efcgmpany (WSRC) is the current man-
|j|jgement and operating contractor for 
.'-_ the site. 

;«rfne Effort 
| J Jn late 1994, the DOE Savannah River 
glQperations Office determined that the 
^lowest cost for power to the site could 
?srr>e obtained through the privatization of 
r- onsite power production and transmis-
- ^lon facilities. Privatization also would 
(---̂ eliminate the need for an upgrade to the 
--^existing plant, a project that had been 
fcsytuthorized for a total project cost of $91 
fgpuIlionJui this case, the effort included 
^aspects oftwo types of privatization— 
ggSamely asset transfer and contracting 
jauqut. 

E A s the utility with legal territorial rights 
E^mthis area, South Carolina Electric and 
jeCfas Company (SCE&G) was the only 
^company from which DOE could pur-
ff^hase retail electricity. Therefore, a 
^sole-source procurement action was 
Wrparsued. Privatization was accom-
gTplished through a utility contract that 
fglfciuded a 10-year lease for the site's 
E484-D Powerhouse, supporting facili-
ifeties, and steam pipelines, and a 40-year 
Sfcfease for transmission facihties and sub

stations. Both leases were executed un
der the authority of section 161gof the 
Atomic Energy Act. 

Based on the results of the first year of 
the contract, DOE projects that cost re
ductions for power and steam will ex
ceed $150 million over a 10-year 
period. The management contractor 
projected a loss of 150 to 200 jobs; 
however, SCE&G would employ about 
50 of these employees. 

Current Status 
The actual transfer of facilities to 
SCE&G occurred on October 1,1995, 
and the necessary environmental per
mits were transferred shortly thereafter. 
Transfer of occupational safety and 
health jurisdiction was problematic. The 
State of South Carolina did not want to 
assume jurisdiction, and it took 7 
months to work out the details of trans
fer to the Federal Occupational Safety 
and Health Administration (OSHA). 

The first 3 months of billing for elec
tricity and steam by SCE&G was 
approximately $5.4 million less than 
would have been billed by WSRC 
using fiscal year 1994-95 actual cost
ing rates. The actual realized savings 
will be somewhat less due to direct tran
sition costs and the general and admin
istrative overhead costs of the 
management contractor, which cannot 
be fully eliminated. However, DOE ex
pects actual savings to grow as transi
tion activities are completed and 
overhead is reduced. 

Lessons Learned 
One of the lessons learned in privatiz
ing the powerhouse at Savannah River 
is that if a potential privatization in
volves external regulation, the 
Department's Office of Environment, 
Safety and Health and appropriate regu
latory agencies must be notified and en
gaged very early in the privatization 
process. 

Another lesson learned is that failure 
to properly communicate the 
Department's intentions to organized 
labor, which had been employed in the 
maintenance of the facility for many 
years, has strained local labor relations. 

A third lesson learned concerns the ap
plicability of the Davis-Bacon Act (see 
Key Legal Authorities, at the end of this 
chapter). The Department has taken the 
position that this privatization is an ac
quisition of utility services and not a 
contract to operate a powerhouse. The 
powerhouse is leased to SCE&G, who 
may choose to utilize the D-Area pow
erhouse to meet its contract obligations; 
however, SCE&G's obligation to pro
vide steam and electricity to the Savan
nah River Site is independent of the 
D-Area powerhouse lease. Because the 
utility service contract with SCE&G 
does not contain requirements for con
struction work, the Davis-Bacon Act 
does not apply. 
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regulation. If a contractor provides certified cost or 
pricing data found to be inaccurate, incomplete, or 
out-of-date, the Government is entitled to a price 
adjustment, including profit or fee, for any signifi
cant amount by which the contract price was in
creased because of the defective data. In addition to 
the price adjustment amount, the Government is 
entitled to interest on any overpayments and penalty 
amounts on certain of these overpayments. 

FAR Part 31 (Cost Principles) specifies what costs 
are allowable under a government contract. Many 
costs that are considered routine business expenses 
(such as advertising, interest charges, and so forth) 
are not allowable contract costs. Further, the Cost 
Accounting Standards (CAS) apply to certain 
government contracts and require the use of specified 
accounting practices when accounting for costs 
incurred on government contracts. These standards 
differ from the generally accepted accounting 
principles to which most commercial entities adhere 
and may require firms to establish distinct accounting 
systems unique to the government contract work. 

The provisions of TINA and CAS have no commer
cial counterpart and are often viewed by industry as 

Contracting Out 

unduly burdensome. Additionally, the effective 
application of these unique government contract 
requirements also require government oversight and 
tend to increase a contractor's cost in providing the 
desired goods and services. Thus, the costs of 
complying with these requirements may make a 
particular privatization initiative unattractive. 

Further, to the extent that the Department is seeking 
to encourage private companies to assume greater 
risks in government contracting, the burden of 
complying with the unique Federal accounting 
requirements may discourage some businesses that 
have not already established a Federal contracting 
unit. 

Key Legal Authorities 

The following charts represent the key legal authori
ties governing the contracting out for goods and/or 
services by the Department of Energy. They should 
not, however, be construed as a comprehensive 
listing of all legal authorities that may be applicable 
to a particular privatization activity. 
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Key Legal Authorities 

Federal Property and Administrative 
Services Act of 1949, as amended 

41 USC §251 etseq. 

(codifies Competition in Contracting Act, Federal 
Acquisition Streamlining Act, and Federal 

Acquisition Reform Act) 

• Federal Acquisition Regulation 

• DOE Acquisition Regulation 

• DOE Orders 

• DOE Acquisition Letters 

Availability of Funding 

Most DOE programs are covered by no year funding; 
I.e.. once appropriated, funds remain available until 
expended. Multiyear contracting is therefore possible 
under certain circumstances. However, DOE must 
comply with the AntiDeficiency Act, 31 USC § 1341 
(prohibits agencies from incurring obligations in 
excess of available appropriations) and 41 USC § 11 
(prohibits agencies from incurring obligations in 
advance of appropriations). 

Decision to Procure 

Procurement contract is appropriate where principal 
purpose of arrangement is to acquire property or 
services for direct Government benefit, or in a make or 
buy situation, to acquire property or services through a 
subcontract by an M&O contractor or other DOE 
prime contractor. 

M&O Contractor uses Make or Buy 

M&Os must follow DEAR 970.1507 sL sea. 
(61 Fed. Reg. 32588) (June 24,1996). 
Determinations must be based on leastcost 
subject to program specific make/buy criteria. 

DOE uses OMB Circular A76 for work currently 
performed by DOE 

DOE prime contractor uses FAR Subpart 15.7 

Methods of Procurement 

• Unsolicited proposal  need Justification 

• Solesource  need justification 

• Competition 

Federal Grant and Cooperative Agreement Act 
31 USC §§ 63016308 

10 C.F.R. Part 600, Financial Assistance Rules 

DOE program financial rules; e.g.. 10 C.F.R. 
Part 602, Epidemiology and Other Health Studies 
Financial Assistance Program 

DOE Guide to Financial Assistance 

DOE Financial Assistance Letters 

Availability of Funding 

Most DOE programs are covered by no year funding; 
i.e.. once appropriated, funds remain available until 
expended. Multiyear contracting is therefore possible 
under certain circumstances. However, DOE must 
comply with the AntiDeficiency Act, 31 USC § 1341 
(prohibits agencies from Incurring obligations in 
excess of available appropriations) and 41 USC § 11 
(prohibits agencies from incurring obligations in 
advance of appropriations). 

Decision to Use Financial Assistance 

Financial assistance contract is appropriate 
where principal purpose of arrangement is for 
a public purpose, Le„ if the product has potential 
public benefit instead of for immediate 
governmental use. 

used when no substantia! • Grants s 
involvement between DOE and the 
grantee is anticipated 

• Cooperative agreements are used 
when substantial involvement between 
DOE and the recipient is anticipated 
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KEY LEGAL AUTHORITIES POSSIBLY APPLICABLE TO 
DOE CONTRACTING OUT 

r. Key Environmental Laws 

National Environmental Policy Act, as amended 
42 USC §4321 etseq. 

Requires all Federal agencies to prepare a detailed statement on the potential 
environmental effects that a proposed major Federal action may have on the 
quality of the human environment prior to making a decision to take such an action 

10 CFR Part 1021, DOE's National 
Environmental Policy Act 
Implementing Procedures 

Clean Air Act, as amended 
42 USC §7401 etseq. 

Requires regulation and EPA/State permits for emissions concerning criteria 
pollutants/air quality standards, hazardous/toxic pollutants, and acid rain. 
Permit amendment required for change in owner/operator. 

DOE Order 451.1 (September 11, 
1995), National Environmental Policy 

Act Compliance Program 

40 CFR Parts 50, 60, 61 and 80 

Comprehensive Environmental Response, 
Compensation, and Liability Act, as amended 

42USC§9601 etseg. 

DOE may contract out work that Involves CERCLA responsibilities; 
negotiation issue is whether DOE or contractor must undertake 
CERCLA responsibilities. However, DOE remains liable under CERCLA. 

Clean Water Act, as amended 
33 USC §§ 1230 or 1251-1387 

Requires regulation and EPA/State permits for discharges and storm water 
runoff Into waters of the United States, among other things. Permit 
modification required for transfer/change in owner/operator. 

33 CFR Parts 320-330,335-338 
40 CFR Parts 104-140,230-233, 

401-471 

40 CFR Parts 300-310 
E.0.11990, Protection of Wetlands, 

(May 24,1977, as amended by E.0.12608, September 9,1987) 

Toxic Substances Control Act, as amended 
15 USC §§ 2601-2671 

Provides for regulation of PCBs and asbestos, and requires maintenance of an 
inventory of manufactured chemicals and filing of pre-manufacture notifications 
for chemicals not in the Inventory. EPA approval is required for PCB 
incinerators. Environmental responsibilities may or may not transfer pursuant 
to DOE contracting out work; responsibilities for TSCA compliance will depend 
on negotiations between the parties 

IE 
40 CFR Parts 700-799 

Resource Conservation and Recovery Act, as amended 
42 USC §6901 etseq. 

Provides for regulation of hazardous waste, non-underground storage tanks. 
Permit is required from EPA or States for certain management activities. 
Environmental responsibilities may or may not transfer pursuant to DOE 
contracting out work; responsibilities for RCRA compliance will depend on 
negotiations between the parties 

■ 
40 CFR Parts 240-282 
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Key Occupational, Health and Safety Laws 

Occupational Safety and Health Act, as amended 
29 USC § 651 et sea. 

In general, when contracting out a service or function, 
the contractor is already subject to OSHA oversight 
and will remain so throughout the contract. 

Key Nuclear Safety Laws 

Atomic Energy Act of 1954, as amended 
42 USC §2011 etseq. 

AEA governs and ensures licensing, regulatory and 
oversight authority by the appropriate agency (DOE, 
Defense Nuclear Facilities Safety Board or the Nuclear 
Regulatory Commission) over possession of radioac
tive materials by any person 

I 
Exemption for DOE from 
NRC Licensing Authority 

With few exceptions, &g. the Office of Civilian 
Radioactive Waste Management, DOE regulates itself 
and its prime contractors concerning nuclear safety 
pursuant to § 161(i)(3) of the Act. Generally, DOE and 
its prime contractors are exempt from NRC licensing 
authority. 

I 
DOE is not a "person" under § 11 of the AEA 

§ 110a of the AEA exempts most DOE 
contractors from NRC licensing authority 

■ 
Generally, NRC regulations (e.q..10 CFR §§ 30.12 and 
70.11) exempt DOE prime contractors from NRC 
licensing authority for performance of work for DOE at 
a U.S. Governmentowned or controlled site; research 
or development, manufacture, storage, testing or 
transportation of atomic weapons or components; or 
use or operation of nuclear reactors or other 
nuclear devices in a U.S. Governmentowned vehicle 
or vessel. 



Key Liability Laws 

Price-Anderson Act 
42 USC § 2210(d) 

§ 170(d) of the Atomic Energy Act of 1954, as amended, 
authorizes DOE to enter into indemnification agreements 
with any person or company who may conduct activities 
under a contract with DOE that involves the risk of public 
liability; Le., any legal liability arising out of or resulting from 
a nuclear incident or precautionary evacuation. 

Key Intellectual Property Laws 

Laws Governing Ownership and 
Government Rights of NewTechnology 

Developed Under DOE Contracts 

Laws Governing Liability for Misuse 
of Intellectual Property Under DOE 

Contracts 

Atomic Energy Act of 1954 
as amended 

42 U.S.C. § 2182 
Governs inventions relating 

to atomic energy 
42 U.S.C. § 2043 

Provides for dissemination of DOE 
sponsored data unless clarified or 

otherwise restricted 

Bayh-Dole Act, as amended 
35 U.S.C. § 200 et seg. 

Governs inventions made by 
small businesses and universities 

Energy Reorganization Act of 1974 
as amended 
Section 103 

Governs rights in technical data and 
provides for dissemination of data 
developed under DOE sponsorship 

Federal Nonnuclear Energy Act 
42 U.S.C. § 5908 

Governs inventions relating to all 
technical fields other than atomic 

energy 

Judicial Code - Patent and 
Copyright Cases 
28 U.S.C. § 1498 

Authorizes obtaining damages, 
but not an injunction, for Govern

ment liability for patent or 
copyright infringement, whether or 

not the patent or copyright was 
developed with Government 

funding 

Disclosure of confidential 
information generally 

18 U.S.C. § 1905 
Provides criminal sanctions for 

unauthorized disclosure of 
proprietary data by a Government 

employee 

Other than M&O contracts, the standard FAR and DEAR terms and 
conditions do not address long-term arrangements involving activities 
either conducted at a Government site or conducted on a continuous 
basis where intellectual property rights that survive the termination of 
the transaction are necessary to protect the Government's interests. 
Rights in patents, copyrights or data necessary to continue to operate 
or maintain a site or continue an activity after termination of a transac
tion must be addressed. 
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KEY LABOR LAWS 

National Laladr Relations Act, As Amended 

Project Labor Agreements 

Project Labor Agreements (PLAs) are pre-hire agreements applicable 
only to tbe construction industry under the NLRA. PLAs permit wage 
rates, fringe benefits, hours of work, grievance procedures, etc. to be 
negotiated between construction unions and construction contractors 
prior to the employment of any workers on a construction site. The 
scope and effect of PLAs may be expanded by reliance upon the War 
Powers Act in appropriate circumstances. PLAs are common at most 
DOE sites and should be considered when DOE and its M&Os contract 
out construction work for the first time at a given site. New, 
nonsignatory employers may, in appropriate circumstances, be 
obligated to honor PLAs in whole/part when they come on to the site. 

Collective Bargaining Agreements 

Labor laws related to Collective Bargaining Agreements (CBAs) 
should be considered when contracting out involves (1) DOE 
changing contractors; or (2) some other change in the existing 
contract labor arrangement, e^g., where (a) the M&O subcontracts 
out work currently performed by the M&O; (b) the M&O replaces a 
subcontractor; or (c) an M&O subcontractor subcontracts 
outwork. 

• The existing contractor may have an obligation to bargain with 
any collective bargaining representatives of its existing 
employees about a decision to contract out work currently 
being performed by those employees. 

• The existing contractor may also have an obligation to bargain 
with any such representatives about the effects of contracting 
out work. 

• A new contractor or subcontractor will be considered a 
successor under the NRLA with an obligation to bargain with 
the union as the bargaining agent for its employees if (1) the 
operations are substantially unchanged, Le., the work to be 
subcontracted out is substantially similar; and (2) a majority of 
the workforce will be from the unit represented by the union. 

• Note however, that a contractor may by contract be obligated 
to honor existing CBAs by contract or pursuant to Section 4(c) 
of the Service Contract Act. 

• Applicable collective bargaining agreements should be 
scrutinized for severance payments and recall obligations that 
may be triggered by proposed transactions. 



Other Key Federal Laws 

Davis-Bacon Act, as amended 
40 USC §§ 276a-276a-7 

Requires prevailing wages to be paid to workers 
under Federal contracts for construction, 
alteration, modification and/or repair of public 
buildings or public works in excess of $2000 

Service Contract Act, as amended 
41 USC § 351 et seg. 

In appropriate circumstances, requires prevailing 
wages to be paid to workers under Federal 
contracts in excess of $2,500 where principal 
purpose is furnishing of services through use of 
service employees in the United States 

Contract Work Hours and Safety Standards 
Act, as amended 

40 USC §§ 327-333 

Provides that laborers and mechanics shall not 
be required or permitted to work more than 
40 hours in a workweek unless they recieve 
overtime pay 

Walsh-Healey Act, as amended 
41 USC §§ 35-45 

Applies to contracts in excess of $10,000 for the 
manufacture and supply of articles and 
equipment made through a regular dealer or 
manufacturer 

Special Issue for Management and 
Operating Contractors 

If an M&O contractor is going to 
subcontract work covered by the SCA for 
the first time, the subcontractor 
employees are subject to the prevailing 
wage determination for the first year of 
the contract absent a determination that 
such wages and benefits are substantially 
at variance with those prevailing in the 
locality. However, beginning in the 
second year, pursuant to fl4(c) of the 
SCA, if the employees are subject to a 
Collective Bargaining Agreement (CBA) or 
enter into a CBA during the first year of 
the contract, the M&O contractor must 
pay the employees no less than the wage 
rates and fringe benefits contained in the 
CBA. 

^ititel:hd::local^;Laws; 

State and local plant closing laws, State unemployment 
compensation provisions and wage payment laws, and 
employee waivers and releases from liability are among 

potential issues that must be examined 
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Key Laws Creating DOE Obligations to Employees and Communities 

When DOE Restructures or Closes a DOE Facility 

Worker Adjustment and Retraining 
Notification Act 

29 USC §2101 etseq. 

If contracting out results in termination of employment 
constituting a mass layoff or plant closing within the 
meaning of the Act, an employer must give 60 days notice in 
advance of such action to employees and their labor 
representatives as well as to community representatives 

Employee Retirement Income Security Act 
29 USC § 1001 et seq„ as amended by 

Consolidated Omnibus Budget Reconciliation Act, 
Pub. L. 88-272,100 Stat. 82, 22 (86) 

Contracting out decisions should be reviewed in advance to 
determine whether there will be pension or benefits 
consequences within the meaning of ERISA 

Transactions generally should be carefully scrutinized to 
ensure that contracting out does not have a disparate impact 
on employees on the basis of age, disability, race, sex, 
protective leave or any other protected classifications, and 
for compliance with all pertinent statutory or legal require
ments 

T 
Age Discrimination in Employment Act, as 

amended, and Older Workers Benefits 
Protection Act, as amended 

29 USC §621 etseq. 

Americans with Disabilities Act, 
as amended 

42 USC §12101 etseq. 

Family and Medical Leave Act, 
as amended 

29 USC § 2601 et seq. 

§ 3161 of the FY 1993 National 
Defense Authorization Act 

42 USC § 7274h 

Upon determining that a change in the workforce at a DOE 
defense nuclear facility is necessary, the Secretary of Energy is 
required to develop a plan in consultation with employees, 
unions, union representatives, other stakeholders and 
communities for restructuring the workforce for the facility. A 
key objective of § 3161 is that employees and affected 
communities receive notice 120 days in advance of anticipated 
changes in the workforce. Employees involuntarily terminated 
from employment at DOE defense nuclear facilities are 
generally entitled to a preference in hiring at other such DOE 
facilities. 

Any plan for restructuring a particular facility should be 
reviewed in consultation with the DOE Office of Worker and 
Community Transition and DOE site Human Relations or 
Industrial Relations staff to ensure compliance with §3161 
requirements. 

DOE Office of Worker and Community 
Transition, "Interim Planning Guidance 
for Contractor Work Force Structuring" 

(February 1996) 

"Checklist for Reduc
tion in Force Plans" 
prepared by DOE 
Office of the Deputy 
General Counsel for 
Environment and 
Civilian and Defense 
Nuclear Programs 
(June 1996) 

Department of Energy Displaced 
Worker Health Benefit Program 



The Department of Energy is responsible for what 
once was the largest government-owned industrial 
complex in the country, comparable to the largest of 
the "Fortune 500" corporations. In many ways, the 
DOE complex is analogous to any aging industrial 
complex where maintenance and other infrastructure 
costs generally increase while production declines. 
This situation is exacerbated by the custodial respon
sibility for an asset inventory that exceeds require
ments, is expensive to maintain, and faces increasing 
environmental compliance costs. These custodial 
costs—for surveillance and maintenance of excess 
facilities, provision of power and other utilities, 
environmental monitoring and security, and ware
housing excess equipment and materials—are 
estimated to be at least $2 billion per year, based on 
site cost data collected by the Department's Office of 
Environmental Management. With the end of nuclear 
weapons production, much of the inventory associ
ated with this activity is surplus. The Department 
estimates it will cost $11.3 billion to stabilize, 
deactivate, decontaminate, and decommission surplus 
nuclear facilities. 

The Department launched a series of initiatives to 
assess the nature and extent of the asset and materials 
inventory. A survey was conducted to provide a 
broad view of the size and characteristics of the 
inventory. For a subset of that inventory, those 
materials that may pose significant waste costs, an 

6. Asset Transfers 

initiative referred to as the Materials-In-Inventory 
was launched to determine management practices 
and systems for guiding disposition decisions and to 
identify barriers to proper materials management and 
prompt disposition. 

In response to these efforts, the Department is 
currently developing a Materials and Asset Manage
ment Program. The overall aim is to align the 
Department's assets and materials with its current 
and future missions, reduce management costs, 
promote the transformation of potential waste into 
useful assets, designate some excess assets for sale, 
and promote environmental goals through innovative 
reclamation and recycling initiatives. The Depart
ment plans to reform its current policies and prac
tices, apply incentives for safe and efficient 
management through contract reform, privatize 
certain materials and assets, and use excess physical 
assets to promote local private economic opportuni
ties. 

In its first large-scale asset sale, which occurred in 
late 1995 (see case study on page 6-4), the Depart
ment netted $3 million from the sale of surplus gold, 
silver, and other precious metals. The Department 
completed a number of asset sales in 1996, including 
a $3.1 million sale of precious metals, $1.1 million 
sale of Normal Uranium, $5.2 million sale of timber, 
and $800,000 sale of gas turbine generators. In 
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addition, DOE is pursuing a sale of 780 metric tons 
of heavy water at the Savannah River Site with a 
potential net value of more than $35 million. 

Inventory Overview 

The asset inventory of DOE falls into four categories: 
(1) real property, including land, buildings, and 
facilities; (2) personal property, such as machines 
and equipment, that are not structurally a part of a 
building or structure; (3) personal property in the 
form of nuclear materials; and (4) personal property 
in the form of nonnuclear materials, such as metals 
and chemicals. 

The land holdings of the Department encompass 
more than 2.4 million acres, an area greater in size 
than the District of Columbia and the States of 
Delaware and Rhode Island combined. More than 
20,700 specialized facilities and associated buildings 
are located on this land, including more than 1,600 
laboratories, 89 nuclear reactors, 208 accelerators 
and related structures, and 665 production and 
manufacturing facilities. The uses of these facilities 
include radiochemical processing, precision machin
ing, electrical component assembly, warehousing, 
and administrative functions. 

The Department's personal property inventory 
includes items needed to fulfill the industrial mis
sions of the Department (such as equipment and 
tools), carry out the management functions of the 
Department (such as office furniture and equipment), 
and oversee the operation of large reservations (such 
as vehicles and aircraft). Included within this inven
tory are more than 17,000 pieces of large industrial 
or construction equipment. This equipment inventory 
ranges from unique pieces designed for the construc

tion of critical nuclear weapon components to 
equipment commonly found in machine shops. 

The inventory of nuclear materials and radioisotopes 
with commercial potential includes depleted uranium 
and enriched uranium, as well as more than 17,000 
radioactive sources used in research, industry, and 
medical treatment. 

The inventory of nonnuclear materials includes the 
following: 

• More than 130,000 tons of chemicals—a quantity 
that is roughly equivalent to the annual production 
output of a Large chemical manufacturer. 

• More than 270,000 tons of scrap metal—equiva
lent to more than two modern U.S. Navy aircraft 
carriers in weight. (In addition to what is already 
in the inventory, large amounts of scrap will 
become available as buildings are cleaned out and 
taken down. The dismantlement of just one of 
DOE's facilities, the Gaseous Diffusion Plant in 
Oak Ridge, Tennessee, is projected to generate an 
additional 300,000 tons.) 

• More than 17,000 pieces of large industrial 
equipment. 

• More than 40,000 tons of base metals, including 
over 10,000 pounds of precious metals. 

• Approximately 55,000 tons of stockpiled fuel oil 
and coal for some 67 steam and power plants at 
DOE industrial sites. 

• Approximately 246 million barrels of crude oil 
and 58 trillion cubic meters of natural gas in 
DOE's Naval Petroleum Reserve. 
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Disposition 

The Department must maintain some of its key assets 
to meet U.S. national security missions and to 
conduct science and environmental research. For the 
remainder of these assets, transfers of some type may 
be possible. For example, the Department currently 
plans to dispose of much of the excess enriched 
uranium by transferring it to the U.S. Enrichment 
Corporation to produce fuel for commercial nuclear 
reactors. Other assets may not have a readily recog
nizable private-sector use or may not be in a condi
tion attractive to potential private-sector users. For 
these assets, DOE should assess strategies of alterna
tive uses, reclamation, or disposal. For example, the 
Department is considering ideas for economic 
utihzation of much of the depleted uranium inventory 
as an alternative to expensive disposal as a waste. 

A number of issues arise in developing major asset 
transfer initiatives within DOE: legal authorities, 
national security needs, environmental issues, cost/ 
benefit analyses, sales strategies, financial account
ing, institutional incentives, and institutional compe
tencies. A brief discussion of each of these issues, 
and several case studies, follow. 

outright for DOE activities, (2) leased from the 
Defense Department and other agencies, or 
(3) withdrawn from the public domain. Generally, 
lands withdrawn from the public domain are occu
pied under withdrawal authority from the Department 
of the Interior. Disposition of such properties is 
limited by the original grant of withdrawal. There
fore, privatization opportunities on such lands may 
be constrained. Similarly, lands leased from the 
Defense Department remain subject to the limits of 
agreements signed with that agency. With respect to 
lands purchased outright for DOE activities, the 
Department, like most Federal agencies, reports its 
excess real property holdings to the General Services 
Administration (GSA) for disposal. However, DOE 
also has authority to dispose of its own real property 
under the Atomic Energy Act and to a limited extent 
under the Atomic Energy Community Act. 

With regard to the disposal of personal property, the 
Department must first report personal property to the 
GSA to enable other Federal agencies to utilize such 
property. Property not utilized by other Federal 
agencies is subject to screening for donation before 
offering the materials for sale in private markets 
(see the section on Sales Strategies on page 6-8 for 
additional discussion on this process). 

Legal Authorities 

Key authorities for transferring real property and 
personal property are listed at the end of this chapter. 
It is important to recognize that DOE has limitations 
on its authority to transfer real property and that 
there are specific steps it must follow prior to 
disposition of personal property. 

The underlying status of ownership of DOE real 
estate defines the opportunities available to the 
Department to transfer real property. Most of the 
land managed by DOE is either (1) purchased 

The Department's economic development programs 
have, from the beginning, been based on the proposi
tion that stakeholders in the affected communities 
were best judges of appropriate economic mitigation 
programs. The Department's Worker and Community 
Transition program has encouraged creation of local 
organizations, called Community Reuse Organiza
tions, in communities affected by Departmental 
downsizing to determine the best strategies for 
economic adjustment. These activities may be 
governed by Public Law 103-160, Section 3154, 
Lease of Property at Department of Energy Weapons 
Production Facilities, and Section 3155, Authority to 
Transfer Certain Department of Energy Property (see 
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Case Study 9: Precious Metals Sales 
Background 
At the request of the Secretary of 
Energy, the Office of Policy conducted 
the firstever complexwide inventory 
of Departmental assets. That baseline 
effort identified large inventories of ma
terials and other assets that exceeded 
declining mission needs, including 
more than 10,000 pounds of gold, sil
ver, platinum, and other precious met
als. The inventory did not count 
precious metals in weapons scheduled 
for dismantlement or consider what 

DOE's nonweapon precious metals are 
worth—about $52 million.1 

During the same time, the 
Department's Inspector General 
reviewed the management of precious 

■ metals throughout DOE and con
cluded that a large portion of the pre
cious metals inventory was potentially 
surplus to current missions. As a result 
of the inventory and the Inspector 
General's report, the first sale focused 
on the disposition of surplus precious 
metals. DOE field organizations were 
asked to identify surplus materials 
within their inventories. Their response 
was the basis of Secretary O'Leary's 
announcement in May 1995 that the 
Department would conduct its first sale 
of surplus precious metals. 

Initially, the Department approached 
the Defense Logistics Agency for its 

,'. assistance in conducting the sale on be
. half of DOE. Subsequently, the 

Department decided that DOE's Oak 
Ridge Operations Office could conduct 
the sale more efficiently because it has 
maintained and operated a precious 
metals pool for the Department's De

,'U.S. Department of Energy Office of Inspec
tor General. Audit of Department of Energy's 
Administration of Precious Metals. DOE/IG

. 0325. June 20, 1995. 

Tiny gold microshells on a U.S. quarter. 

fense Programs Office for many years. 
As part of the new asset management 
effort, the Oak Ridge precious metals 
pool was converted into a Precious 
Metals Business Center, which con
ducted the initial sale as its first order of 
business. 

The Effort 
In preparation for the sale, the Oak 
Ridge Precious Metals Business Cen
ter explored whether the amount of pre
cious metals identified in the May 1995 
announcement was still available for 
sale and determined the materials' con
dition. The Oak Ridge Precious Metals 
Business Center found that, in the 
interim, the amount had decreased some
what due to new requirements and that 
about half the amount needed additional 
refining before it was marketable. How
ever, the Center also determined that a 
significant amount of precious metals 
could be made available from other 
sources within the Department. Thus, 
the sale was split into three phases. The 

first phase focused on the precious met
als that were already on consignment 
with precious metals brokers and thus 
were available for immediate sale. The 
second phase focused on inventory that 
needed to be refined prior to sale. The 
third phase will involve materials now 
identified as "in use" and, therefore, will 
require additional coordination and a de
termination of need prior to sale. 

Current Status 
The sale under phase 1 was announced 
in the Commerce Business Daily (CBD) 
and consummated in November 1995. 
The Department obtained more than $3 
million in net proceeds from the sale. 

The second phase of the sale com
menced in March 1996. A contract for 
precious metals refining was awarded 
by the M&O contractor for the Precious 
Metals Business Center, to the 
Engelhard Corporation. Under this con
tract, approximately 1,900 troy ounces 
were recovered, most of which was 
platinum. The remainder included gold, 
iridium, rhodium, ruthenium, and pal
ladium. In addition, 1,700 troy ounces 
of mostly gold was recovered from 
Pantex's weapon disassembly efforts 
(discussed later in this case study). 

In planning the sale of these recovered 
metals, DOE coordinated with the 
Department of Defense (DOD) since the 
fiscal year 1996 National Defense Au
thorization Act requires DOE to trans
fer certain precious metals for 
disposition to DOD, unless DOD de
termines they are not suitable for DOD 
stockpile disposition activities. By let
ter of June 17, 1996, DOD concurred 
with a DOE sale of the gold and silver. 
The platinum was not sold, but rather 
used to fill a request from DOE's own 
National Ignition Facility. A CBD 
announcement for the gold and silver 
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Case Study 9 (continued) 
was issued by DOE in June 1996. 

^Although DOE received three bids on 
"*~ The metals, none was near market value 

and the sale was not consummated. 
DOE is currently analyzing why the 

~ bids were low. 

relatively small sale, this informal pro
cess would not suffice for larger vol
umes or more complex sale efforts. A 
complete inventory should assist the 
Department's planners in determining 
what assets are needed to meet mission 
goals. 

Other institutional barriers involved 
internal accounting concerns. Precious 
metals purchased through programmatic 
funding were required to be maintained 
on that particular program office's ac
counting records. To make the precious 
metals available for sale, the account
ing system would have required that the 
Oak Ridge Precious Metals Business 
Center purchase this inventory from the 
other DOE field components. This ap
proach would require the Materials and 
Asset Management Program to obtain 
largescale funding prior to any sale. 
This issue was resolved for the first sale 
by directing field components to trans
fer surplus precious metal inventories to 
the Center for subsequent sale. Long
term resolution will require accounting 
changes to provide incentives for future 
sales. DOE plans to seek specific au
thority in the fiscal year 1998 appropria
tions process for specified pilot projects 
that will allow for reinvestment of de
rived proceeds into efforts designed to 
reduce the cost of maintaining DOE as
sets. 

A second accounting concern involved 
recording receipts from the sale. In keep
ing with the deficitreduction goals of 
the Administration, these proceeds are 
slated for return to the Federal Treasury. 
This step, however, required the creation 
of a new accounting mechanism within 
both the Treasury Department and DOE 
to accept the receipts. (See related dis

cussion under Financial Accounting Is
sues in this chapter). 

The lessons learned from the Novem
ber 1995 sale are significant, particularly 
in the context of the total potential pre
cious metals available for sale in the fu
ture. Starting in February 1996, the 
Department of Energy started "mining" 
precious metals from dismantled nuclear 
weapons. Published reports cited by the 
DOE Inspector General estimate that the 
U.S. nuclear weapon inventory will be 
reduced from an excess of 25,000 
weapons to less than 5,000 weapons. 
The precious metals include primarily 
gold and silver and are contained in elec
tronic nonnuclear and other components 
of nuclear weapons. There are about 
1,000 tons of precious metalbearing 
scrap projected to be generated from 
weapon dismandement over the next 10 
years with a potential value estimated 
by DOE's Inspector General at $36 mil
lion. 

The goal of the "mining" program for 
precious metals from nuclear weapons 
is to return money from precious metal 
sales to the U.S. Treasury and to avoid 
hazardouswaste regulatory costs. The 
effort is succeeding. The first of many 
anticipated shipments to the precious 
metal refinery have already returned 
more than 1,300 troy ounces of gold and 
1,400 troy ounces of silver. The cost to 
DOE to dispose of these materials was 
estimated to be approximately 
$180,000. The cost to DOE to recover 
the metals was $120,000. The striking 
result from these efforts is that the metal 
from this first shipment is valued at over 
a half million dollars and will be 
included in followon sales by the Pre
cious Metals Business Center. 

: The third phase of the sale involves 
̂"mfcfals that are in the "in use" inventory 

Sfjffidas such allows the Center to focus 
§»"5P longrange management issues. In 
i§~ February 1996, the Center issued a re
k. quest throughout the Department for 
*»„ annual forecasts of withdrawals and re
"z .turns to the Precious Metals Pool. The 
|»Tequest covered the 19961998 period 
■î jjo allow for management planning. Ini
r r Bal responses were received from 17 
^"IDOE sites. Additional responses are still 
*!> being received as sites identify metals 
fe being released from program use. 

;A The third sale will be of precious met
*" *als recovered from the material identi
*T,vfied as surplus by these 17 sites. 
f Approximately 7,500 troy ounces of 

„,.inaterial containing precious metals is 
Jjj Included. This is about twice as much 
t material as was sent to the refining con
,_ tractor in preparation for the second 
j , _sale. Although material composition will 
£i=Lvary, it appears that the precious metals 
^.recovered after refining will be consid
£7erably larger than the amount recovered 
f. in the earlier effort. 

({".lessons learned 
"~ A number of institutional barriers were 
J"" identified during phase 1. The first was 
* ~ihe lack of a formalized process for 
^"determining what assets were excess 
<?| throughout the Department. The inven
J " lory available for the sale was identi

•fied by querying the DOE field offices 
/••f rather than through a more formal 
f \ mechanism. Although adequate for this 
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the outline of key legal authorities on pages 
6-18 through 6-25). 

National Security Implications 

Export control and nuclear nonproliferation issues 
relating to certain DOE personal property have had a 
significant impact on the way that DOE conducts 
property transfers and the overall business of dis
posal, as in the sale of usable reprocessing equipment 
at the Idaho National Engineering Laboratory in 
1993.' A hasty disposition effort can have significant 
and expensive implications. The Department has 
established several new policies and procedures for 
the control of property disposition, which are embod
ied in "Personal Property Letter," 970-3, March 25, 
1996, issued by the DOE Deputy Assistant Secretary 
for Procurement and Assistance Management. This 
guidance sets up a screening process for excess 
equipment and materials to determine whether these 
assets have the potential, either alone or in combina
tion with other such assets, to be used in a national-
security-sensitive manner. The guidance also 
includes screening criteria to ensure that the Depart
ment does not release assets that might cause envi
ronmental and public safety concerns. It specifies the 
responsibilities and outlines the procedures that DOE 
must undertake when the Department disposes of so-
called "high risk" surplus property. 

A related national security concern may arise be
cause of the classified nature of some of the sites and 
materials involved in asset transfers. Classification 
often results in restricting access to the assets by 
interested private entities and, in some cases, to 
information important to conducting the sale. Declas
sification of the assets, involving assessments of 

1 See U.S. Department of Energy Deputy Assistant Secretary for 
Security Evaluations, Office of Environment, Safety and Health. 
"Release of Nuclear-Related Property and Associated Documenta
tion by the Department of Energy since 1989." December 1994. 

national security sensitivity, current tactical and 
strategic need, and impact on related materials and 
missions, will be a critical step in such cases. The 
recent sale of lithium by the Oak Ridge Operations 
Office is an example of a successful declassification 
effort in support of an asset sale. Demilitarization by 
disassembly, shredding, or other means, such as 
occurs in recycling activities associated with nuclear 
weapon components, will also be required in many 
instances. Finally, physical access to a restricted site 
may not be available, necessitating a move of the 
assets, if possible, to an open area. Whether alleviat
ing a national security concern involves declassifica
tion, demilitarization, physical movement, or some 
combination of these, the end result will be to 
increase the cost of the transaction to the Govern
ment and the overall complexity of the transaction. 

Environmental Issues 

The protection and restoration of the environment is 
a fundamental responsibility of the Department and 
its contractors. DOE is committed to maintaining and 
enhancing environmental quality when considering 
proposals for asset transfers. Since an asset transfer 
can involve the transfer of real property or the 
leasing of facilities to the private sector, any pro
posed action must comply with applicable environ
mental laws, including the National Environmental 
Policy Act (NEPA), as appropriate. Transfer condi
tions need to ensure that potential transferees, 
grantees, and lessees have the capability to carry out 
appropriate environment, safety, and health require
ments effectively. 

In addition, real estate disposal actions involving 
DOE land or facilities are conducted under GSA 
regulations and procedures, unless otherwise autho
rized. When reporting property excess to GSA for 
disposal, GSA meets with DOE representatives to 
assess the environmental remediation necessary for 
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GSA to accept the property for disposal. With 
respect to the outleasing of DOE land and facilities 
to the private sector, appropriate conditions must be 
in the lease to identify the environmental liability of 
both the Government and the private entity, includ
ing the establishment of a baseline inventory and 
condition report of the land or facility to be leased, 
and notice of any existing commitments with 
regulatory authorities. 

A large portion of the DOE asset inventory is 
potentially radioactively contaminated, including 
large stocks of scrap metals. At present, there is no 
national standard with respect to radioactively 
contaminated materials. Absent such a standard, 
DOE follows the DOE 5400.5 process, which 
requires case-by-case or site-specific reviews to 
determine authorized limits. The process requires 
that doses associated with release of the material 
must be below DOE dose limits and dose constraints 
and must be as low as is reasonably achievable 
considering costs and other factors. Materials that, as 
a result of this process, are determined to pose a 
potential health risk are not available for transfer 
outside of the DOE complex. For certain of these 
materials, restricted uses within the complex are 
available and are being explored. An example of 
such a restricted use is the use of slightly contami
nated metals as containers (casks) for storage of 
radioactive waste. However, for most other materials, 
treatment and disposal as a low-level radioactive 
waste is the only option. 

The U.S. Environmental Protection Agency (EPA) 
and the U.S. Nuclear Regulatory Commission (NRC) 
are in the early stages of considering promulgating a 
national standard for radioactively contaminated 
scrap metals. Standards for reuse and recycle are 
highly controversial. Thus, EPA and NRC are 
thoroughly exploring the issue and proceeding 
cautiously. DOE supports the EPA and NRC effort to 
identify an appropriate standard that is protective of 
public health and the environment and will continue 

to provide EPA and NRC with data and information 
to support their analyses in this area. 

Occupational Safety and Health 

The safety and health of workers and the public are 
fundamental responsibilities of the Department and 
its contractors. Where issues arise regarding regula
tory jurisdiction, the Department must be prepared to 
maintain an ongoing role in environmental, safety, 
and health oversight to ensure the continuity of 
protection, until external regulation is in place. In the 
transition of privatized sites, facilities, and operations 
to external regulation of safety and health, a number 
of important issues may arise. This section discusses 
those issues. 

Regulatory authorities must be advised of any 
jurisdictional change for safety regulation and the 
rights of employees to report regulatory violations to 
these authorities. As learned at Savannah River (see 
case study on page 5-24) the Federal or State OSHA 
may not immediately assume jurisdiction over DOE 
facilities for a variety of reasons. In the Savannah 
River case, a privatization with both asset transfer 
and contracting out components, the transfer of 
regulatory jurisdiction was delayed as a result of 
questions concerning how the Government obtained 
the land and whether or not the operation was truly a 
private enterprise. And, as DOE learned during the 
privatization of the Portsmouth and Paducah gaseous 
diffusion plants, DOE is liable for correcting signifi
cant OSHA-based noncompliances identified prior to 
the transition. 

For OSHA to assume jurisdiction of a privatized 
facility, regulatory authority must be transferred from 
DOE to OSHA in a clear and definitive way. DOE 
and OSHA must provide public notice in the Federal 
Register that regulatory authority is being transferred. 
The vehicle used to transfer authority is an 

6-7 



Harnessing the Market: The Opportunities and Challenges of Privatization 

addendum to the memorandum of understanding 
(MOU) entered into between DOE and OSHA in 
1992, which delineates their respective regulatory 
authorities. The DOE Office of Worker Health and 
Safety has developed a process to modify the MOU 
and develop the Federal Register notice. This office 
must be involved early in privatization initiatives to 
ensure that these important transition activities occur 
in a timely manner (see Recommendation 8). 

OSHA has been concerned that the pace and scope of 
DOE privatizations will strain OSHA's limited 
resources. As a result, DOE and OSHA have formed 
an ad hoc working group to review interagency 
issues surrounding privatization. In addition, the 
National Academy of Public Administrators (NAPA), 
under a DOE grant, is analyzing privatization issues 
in its broader review of DOE transition to external 
regulation. NAPA expects to publish its report later 
this year. Both efforts will identify resource impacts, 
as well as the legal and jurisdictional issues associ
ated with privatization and external regulation, and 
will support a smooth transition to external regula
tion. 

Cost/Benefit Analysis 

To determine whether or not the Department should 
keep, sell, or dispose of assets, managers should 
perform a cost/benefit analysis, the nature of which 
should be tailored to the complexity of the transac
tion. These analyses should reflect the full life-cycle 
costs of asset transfer decisions, even in cases where 
Federal Government accounting of costs and receipts 
tends to focus only on the current fiscal year in 
which the sale is conducted. 

The purpose of the life-cycle cost/benefit analysis is 
to ensure that appropriate recognition is given to 
long-term costs of maintenance or disposition as 
waste materials. For example, the costs of selling 

assets that require decontamination prior to sale 
could exceed the revenues generated by the sale. 
However, the sale could mean the elimination of 
substantial long-term costs for asset maintenance or 
waste disposal. In many instances, the costs avoided 
by asset transfer may be the ultimate arbitrator of the 
cost/benefit analysis. 

Sales Strategies 

In selling personal property, DOE must follow the 
requirements of the DOE and Federal Property 
Management Regulations. These regulations require 
DOE to advertise an offer of property and to utilize 
standard forms that define the terms and conditions 
of the sale in detail. DOE, often through its M&O 
contractor, announces a request for proposal (RFP) in 
the Commerce Business Daily (CBD) in which the 
asset is identified in detail (including the amount and 
condition), the mechanism and any qualifications for 
the transfer are defined, and the highest price for the 
asset is solicited. 

Although DOE has conducted asset sales in the past, 
the sales tended to be small-scale scrap and surplus 
disposal sales. To meet the Secretary's commitments 
to efforts to reduce the Federal budget deficit, DOE 
will have to make use of creative approaches to asset 
sales. Among those approaches under consideration 
are increased use of consignment sales, request for 
qualifications (RFQ) approach, and joint ventures 
with business. 

Consignment Sales 

Numerous industries in the private sector are devoted 
to selling surplus equipment or inventories, often on 
a consignment basis. Firms such as liquidators accept 
surplus inventory, prepare sales and deliver goods 
into markets while splitting the proceeds with the 
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original owner on a predetermined basis. This type 
of arrangement was used by the Rocky Rats Field 
Office in the disposition of personal property located 
at the Oxnard Site in California (see case study on 
page 6-14). Used equipment vendors typically 
purchase old equipment outright at substantial 
discount, refurbish the equipment, and offer it for 
sale. Since the broker or resale firm is involved in the 
market on a day-to-day basis, it can achieve substan
tial economies of scale that provide adequate profit 
margins, with the potential for larger returns to the 
Government over traditional disposal methods. These 
arrangements can be especially useful to entities such 
as DOE that normally will not enter the market on an 
ongoing basis. Managers involved in large-scale asset 
transfers should consider these types of companies in 
planning their sale program. 

Request for Qualification 

Under an RFP arrangement, DOE defines the terms 
and conditions of sale in detail. These requirements 
effectively prevent the private sector from participat
ing in developing alternative, possibly more cost-
effective ways to meet the objective. A growing 
number of Federal agencies now routinely involve 
private-sector expertise in divesting assets through 
the use of the more flexible RFQ approach. This 
method may secure better results by engaging the 
private sector in more of a partnership role from the 
outset. This approach has also been endorsed by the 
National Performance Review. DOE managers 
should explore how they may utilize the RFQ 
approach to improve asset management efforts. 

One approach to using an RFQ would be to issue a 
CBD notice that (1) describes the assets to be 
disposed of and (2) announces an RFQ inviting 
bidders to propose the best private-sector practice for 
the disposition and use of those assets. The selection 
of a private partner would then be based on proposals 
that deliver the most value to the Government, not 

just in terms of price but also on demonstrated 
ability to provide superior asset management, 
financial skills, and services. Under these contracts, 
compensation can be based on performance and 
results. This RFQ approach may be an attractive 
means of capturing the value of DOE's physical 
assets and services because it secures early and 
extensive private-sector involvement in developing 
conditions of sale that maximize the value of 
Federal assets. This RFQ approach has been used 
successfully by other Federal agencies, including the 
U.S. Postal Service and the National Institutes of 
Health (NTH). 

Since 1982, the Postal Service has operated an 
Office of Asset Management that has used the RFQ 
approach to capitalize on underperforming assets. 
This office now generates more than $140 million 
per year in earnings, and the assets range from 
excess land, buildings, and services to even the lease 
of antenna space at thousands of postal sites across 
the country. Using the RFQ approach, GSA and NIH 
have worked with the Postal Service asset manage
ment group to design, finance, and, ultimately, 
construct a $380 million clinical research center at 
NIH's Bethesda, Maryland, medical complex. NASA 
has used the Postal Service expertise to lease out 
unused time on its wind tunnels. Through a memo
randum of understanding, DOE could obtain the 
expertise of the Postal Service's Office of Asset 
Management, as well. The potential benefits to the 
Department of such an arrangement should be 
explored. 

Joint Ventures 

Using an RFQ approach, the relationship between 
DOE and its private-sector partners can take a 
number of forms, based on the response judged most 
likely to achieve the objectives for the assets or 
services under negotiation. For example, the Depart
ment could enter into a joint-venture partnership 
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Case Study 10: Oak Ridge Reindustrialization Initiative Vision 2010 

"Background 
*^"The DOE Oak Ridge reservation in 
»"jOak Ridge, Tennessee, is one of the 
* original Manhattan Project sites. Its mis-
. ;sion has historically revolved around the 

«H production and use of enriched uranium 
ssf-In defense and commercial applications. 
*- The reservation is administratively 

divided into three sites. The Oak Ridge 
,., * National Laboratory (ORNL), where 
^7 much of the original uranium process 
-_ research and development was per-
-- Jbrmed, is now a multiprogram labora-
~ toryT The K-25 site is the location for 
x~ the Oak Ridge Gaseous Diffusion Plant, 
C "ahtfiscove uranium-enrichment facility. 
j - Currently, the primary mission at the K-
m U5 site is environmental restoration and 
-l^waste management. The Y-12 site is a 

"production facility with specialized 
,J= -capabilities in such areas as precision 
-' machining and forging. The Lockheed-
^ Martin Corporation is the current man-
- mgement and operating contractor for all 

three sites. 

The Effort 
The DOE Oak Ridge Operations Of
fice (ORO) has embarked on its plan to 
reduce the Federal presence in Oak 
Ridge and to create local employment 
opportunities through private enterprise. 
This initiative, called Vision 2010, 
makes excess Federal facilities and other 
assets available for private-sector use as 
a means of defederalizing and 
reindustrializing portions of the Oak 
Ridge reservation. Initially, the initiative 
focuses on excess facilities at the K-25 
site. However, it is envisioned to ulti
mately include eligible properties at 
ORNL and Y-12. Recently passed leg
islation (the Defense Authorization Act 
of 1994, Public Law 103-160, Section 
3154), pertaining to facilities to be 
closed or reconfigured, authorized the 
Secretary of Energy to lease facilities 
and equipment for less than market 
value under appropriate terms and con
ditions. Under the legislation, ORO can 
lease such facilities to the Community 
Reuse Organization of East Tennessee 
(CROET) for industrial development. 

ORO envisions proposals that would 
bring private tenants to the facilities, in 
some cases leveraging proceeds from 
sales of very large inventories of scrap 
metal for necessary decommissioning 
and decontamination efforts to make the 
facilities more attractive to potential ten
ants. 

Current Status 
Three leases between ORO and 
CROET are currently in place or under 
development. One lease, for 1,000 acres 
for industrial development at the K-25 
site, was executed on January 16,1996. 
A second lease, for metal fabrication at 
a portion of Building 1401 at the K-25 
site, was executed on April 5, 1996. 
A third lease, for the barge facility at K-
25, was signed on April 26,1996. 

The ORO announced the availability of 
properties at the K-25 and Y-12 sites 
in the Wall Street Journal, on the 
Internet, and in the Commerce Business 
Daily. These properties were showcased 
to industry representatives at an infor-

designed to maximize the return to the Federal 
Government from the sale of surplus assets while 
minimizing the up-front costs to DOE. Under such 
joint-venture relationships, the successful bidder 
becomes the general partner, and the Government 
takes the role of limited partner. The general partner 
would be responsible for all activities necessary to 
sell the assets, including marketing, packaging, and 
other processing costs. These costs would be re
couped by the general partner from the proceeds of 
the successful sale or project development. The 
profits from the sale would be split between the 
partners (that is, the Government and the general 
partner) according to the percentages negotiated at 
the beginning of the process. This approach has the 
advantage of creating an incentive to maximize 

return and minimize the cost of the transaction, 
because the private partner would realize a share of 
the net profits. It would also allow DOE to use 
private-sector marketing expertise to enhance the 
salability of the asset. 

The joint-venture approach to managing asset 
divestiture was successfully used by the U.S. Resolu
tion Trust Corporation (RTC), and is now being 
considered by the Defense Logistics Agency (DLA). 
The RTC was able to sell off billions of dollars of 
assets using only a handful of Federal staff because 
the joint-venture partners provided specialized 
private-sector expertise necessary for divesting assets 
as diverse as shopping centers, oil wells, and bank 
loans. 
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Case StudyJOJcpntinued) 

p=jpatipn exchange workshop conducted 
CApril 2-4, 1996. As a result of the 
rkshop, there are a dozen serious pro-

Ifjp^als for use of specific facilities at the 
"135l i t e . 

I Lessons Learned 
____jttumber of issues have surfaced that 

Bgcanpose significant obstacles to realiz-
gfajgthe goals of Vision 2010. First, DOE 
f^gufrently lacks the authority to retain 
STievenues gained from these activities to 
SFuse In funding future activities. This 

' is crucial to providing the neces-
^gry funds to maintain progress (see 

gage56-13 for discussion of proposed 
gislation). Again, in accordance with 

[[Congressional mandates in the fiscal 
pl^£ajgij?7~E^ergy and Water Confer-
BI^Elce Report, DOE will seek specific 
jjjljpiority in the fiscal year 1998 appro-
tpjJriations process for specified pilot 
jirjrqfects that will allow for reinvestment 
B o f proceeds into efforts designed to re-
jSpluce the cost of maintaining DOE assets 

^Second, DOE accounting guidance is 
ggpajsq of primary importance. The ability 

to plan for funding via revenues, 
determine the proper distribution of 
costs, and agree on accounting prin
ciples will facilitate actions to reuse or 
recycle assets. Efforts are under way to 
establish a DOE-wide accounting sys
tem for managing proceeds from asset 
sales. 

The third issue is declassification of 
information pertaining to the manufac
ture and use of gaseous diffusion bar
rier technology. Declassification is 
necessary to make the assets attractive, 
and in some cases available, to commer
cial parties. DOE is studying whether 
the technology should be declassified 
and to what extent it can be made avail
able to the private sector. DOE is con
tinuing discussions with private industry 
regarding the possible leasing of gaseous 
diffusion technology for commercial use 
and establishing a private manufactur
ing capability at Oak Ridge. 

Fourth, Vision 2010 has made it clear 
that DOE needs to be able to offer a con
tract or lease of Federal property for an 

extended period to interest businesses 
in investing in capital improvements on 
the property. An early exchange of draft 
"generic" lease terms and conditions can 
greatly speed up the process. DOE is 
examining the legal authorities required 
to permit longer term leasing arrange
ments at its facilities. 

Finally, early identification of the envi
ronmental issues and involvement with 
the appropriate regulators is essential. 
Notification and approval for permit and 
other compliance purposes, as well as 
NEPA requirements, may take signifi
cant time. ORO found that environmen
tal compliance requirements can pose 
some difficult challenges. This was par
ticularly evident when the State of Ten
nessee determined that CROET would 
be considered an "operator" under ap
plicable environmental laws, creating 
additional potential responsibilities and 
liabilities for the organization. 

Joint ventures could have broad applicability to the 
DOE asset transfer program. One example is a 
regional liquidation concept, whereby DOE enters 
into an arrangement with a firm specializing in 
liquidating excess assets. The bulk of the inventory 
burden, including condition assessment and identifi
cation of potential value, would be placed on the 
joint venture, which would operate under incentives 
to maximize net return. This could limit the 
Department's up-front inventory costs, which can be 
substantial in situations where major portions of a 
site are no longer required for DOE programmatic 
missions. This concept has been applied in the 
private sector where, for example, a regional liquida
tor was brought in to divest the assets of Pan Ameri
can Airlines. The joint-venture concept also could 

play a major role in divesting DOE assets that have 
either a very narrow use or no readily recognizable 
counterpart in the private sector. This type of asset 
sale would require flexible partnerships with particu
lar industrial sectors, possibly leading to the creation 
and spinoff of new industrial concerns. 

Financial Accounting Issues 

Although DOE has been disposing of surplus assets 
for many years, past disposals have been on a small 
scale and have generated annual revenues of only 
approximately $4 million to $5 million. 
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The transfer of assets on a significantly larger scale 
raises several financial accounting issues, including 
the following: 

• Procedures for accounting for revenues from the sale 

• Guidance on allowable costs associated with the sales 

• Scoring the transfers of assets for Federal budget 
deficit-reduction purposes 

Under the Department's Strategic Alignment Initia
tive, certain revenues resulting from large-scale asset 
sales will be credited to the Treasury Department for 
deficit reduction. The fiscal year 1996 budget 
required DOE to generate a total of $15 million of 
revenues from asset sales in fiscal year 1996 with a 
fiscal year 1996-2001 total of $75 million. 

Accurate and complete records of all revenues 
generated through asset sales are necessary to ensure 
proper credit to the Department and efficient trans
fers of money to the Treasury. Accordingly, the 
Office of the Chief Financial Officer, in conjunction 
with the Office of Policy and the Oak Ridge Precious 
Metals Business Center, has developed an accounting 
procedure to manage receipts generated by asset 
sales under the Department's Strategic Alignment 
Initiative. The procedural guidance from the Chief 
Financial Officer, entitled "Guidance on Asset Sales 
Under the Department's Strategic Alignment Initia
tive," has been distributed throughout the complex. 

This guidance directs how the costs of each large-
scale asset sale are to be accounted for since substan
tial costs will be incurred for activities directly 
related to sales, such as separation, decontamination, 
packaging, and transportation. However, it is some
times difficult to distinguish such costs from the 
costs of other programmatic activities for the pur
poses of either Federal budgeting or life-cycle 
costing. For example, decontamination of an asset 
may be a requirement of the Environmental Manage

ment program, although the operating plan might 
not call for decontamination for several years. In 
such cases, costs may have to be applied to the sale 
under Federal budgeting rules of net receipts.2 

The Chief Financial Officer guidance also identifies 
legitimate costs associated with asset sales (for 
example, hiring in-house or outside experts, prepar
ing assets for disposition, transportation, etc.). The 
deduction of costs will differ based on whether the 
sale is conducted by DOE or by a contractor. Efforts 
are under way between the Department and OMB to 
work out the details of crediting asset transfers for 
purposes of deficit reduction. 

In accordance with congressional mandates in the 
Conference Report for the fiscal year 1997 Energy 
and Water Appropriations Act, DOE will seek 
specific authority in the fiscal year 1998 appropria
tions process for specified pilot projects that will 
allow for reinvestment of derived proceeds into 
efforts designed to reduce the cost of maintaining 
DOE assets. 

Institutional Incentives 

The success of privatization in an era of scarce 
resources will depend on managerial incentives that 
encourage innovation, reward risk-taking and build 
support. However, funding asset sales may not be a 
high priority for a program responsible for meeting 
legally enforceable compliance milestones or Presi-
dentially mandated strategic stockpile levels. It will 
be necessary to create incentives that encourage these 
programs to allocate sufficient funding for 

2 Language provided in the Conference Report for the fiscal 
year 1997 Energy and Water Appropriations Act clarified that 
only costs directly associated with the sale may be deducted 
from resulting proceeds. 
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privatization efforts to maximize the revenue stream 
to the Federal Government. 

Section 608 of the Treasury, Postal Service and 
General Government Appropriations Act for Fiscal 
Year 1996 may provide some incentives by authoriz
ing all Federal agencies to receive and reuse funds 
resulting from the sale of material recovered through 
recycling or waste-prevention programs. The Depart
ment will assess the potential for linking this author
ity to proceeds resulting from future sales of 
Department assets that result from recycling or 
waste-management cost-avoidance efforts. 

The Department has submitted proposed legislation 
that addresses the issue of institutional incentives 
more directly. This legislation, developed in conjunc
tion with the Office of Management and Budget, 
authorizes the Department to conduct an asset 
management and disposition program. Proceeds from 
that program, up to a level of $110 million by the 
end of fiscal year 2002, are to be used for Federal 
budget deficit reduction. These proceeds are clearly 
stated as net of administrative costs necessary to 
prepare the assets for sale and other direct costs 
necessary to conduct the sale, thus eliminating the 
disincentive of providing programmatic funding to 
conduct the sale. 

Receipts from either the lease or sale of government 
assets, less the costs directly related to the lease or 
sale, are expected to be remitted to the United States 
Treasury unless specific authority is contained in the 
Appropriations Act permitting the Department to 
retain these receipts to offset funding requirements 
(according to the fiscal year 1997 Energy and Water 
Appropriations Bill Conference report.) 

In addition to the above, the conferees also suggested 
that the Department perform a comprehensive review 
of current government assets that may be available 
for lease or sale and the potential revenues available 
from such sources, and be prepared to discuss this 

issue and the need for additional legislation during 
the fiscal year 1998 appropriations process. Such a 
review is currently under way at the Department. 

A key element in this draft legislation is the provi
sion for pilot efforts designed to improve the 
Department's ability to reduce the custodial costs of 
maintaining the asset base through creative use of 
asset transfers, thus creating a significant incentive 
for increased programmatic participation. This 
provision allows the Department to conduct pilot 
programs for recovering, reusing, decontaminating, 
decommissioning, and disposing of excess Depart
ment assets and using, as necessary, the proceeds 
from dispositions conducted under the program as a 
source of funds for the program. 

The reuse of surplus electronic equipment from DOE 
facilities is an example of a possible pilot project. 
DOE could become a major player in the develop
ment of a domestic industry focused on the reuse of 
electronic equipment, while creating a solid revenue 
stream.3 The emergence of this industry responds in 
part to legislative and regulatory initiatives in Europe 
that will require manufacturers to take back their 
products at the end of their useful life. It also recog
nizes potential profitability to U.S. business of 
focusing on the tail end of a sector that has experi
enced immense growth (for example, personal 
computers). The major constraint on industry has 
been a lack of supply of surplus equipment, not 
demand for recycled products. Thus, DOE's vast 
inventories of surplus equipment could be important 

3 According to the Innovation, Creativity and Capital Institute 
at the University of Texas, Austin, the explosive growth in 
electronics worldwide, electronic products recycling and reuse 
is increasingly being recognized as a business opportunity. It 
estimates that 75 percent of all obsolete electronic equipment 
in the United States, particularly personal computers, are in 
storage and contain valuable resources. As one of the 
government's largest users of electronic equipment, DOE 
discards a large amount of excess equipment, which could be 
an important "feed" material for the electronic recycling/reuse 
industry. 
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Case Study 11: Sale of The Oxnard Facility 

Background 
The historic mission of the DOE High 
Energy Rate Forging (HERF) facility, 
located in Oxnard, California, was the 
production of forgings for weapon parts. 
The Department initially contracted with 
the facility to secure this service. The 
HERF technology is unique to the Ox
nard facility and was never adopted by 

- commercial industry. In 1984, when it 
was clear that the company was going 

- - out of business, DOE purchased the fa-
--cility to support its needs. In 1994, DOE 
decided to close the facility upon 

~ completion of its defense-related mission 
In 1996. The site is administered by the 
DOE Rocky Hats Field Office (RFFO). 

The Effort 
In the fall of 1994, RFFO and the 
Greater Oxnard Economic Develop
ment Corporation (GOEDC) began 
Exploring economic development 

-opportunities associated with the clos

ing of the Oxnard facility. GOEDC is a 
nonprofit adjunct of the City of Oxnard, 
California. In May 1995, DOE 
approved a plan to sell the Oxnard 
facility to GOEDC, with GOEDC then 
reselling the facility to a private end-
user. DOE also provided a Community 
Reuse Organization grant to GOEDC. 

Early on in this process, DOE commis
sioned a market analysis to better 
understand the commercialization 
potential of the technology. This analy
sis demonstrated that potential specialty 
niches for HERF products existed in the 
aerospace and medical industries but did 
not determine whether HERF could be 
cost-effective. Further exacerbating the 
situation was the fact that the forging 
industry in the United States is in de
cline, with little capital reinvestment or 
expansion occurring. The forging indus
try has shrunk approximately 10 percent 
per decade since World War II. 

Current Status 
GOEDC first identified interest by the 
private sector in purchasing the facility 
and then moved ahead with preparations 
for the sale. To learn the level of inter
est, GOEDC published a request for in
terest in the Commerce Business Daily 
(CBD). They received more than 30 
responses, including responses from a 
number of "mainstream" forging com
panies. Based on this level of response, 
GOEDC published a request for pro
posals in the CBD to solicit offers to 
purchase the Oxnard facility. The 
selection criteria included the following: 
price, terms, and conditions; business 
plans; ability to utilize existing 
employees and technology; and environ
mental compliance. Although four pro
posals were received by the due date, 
two were judged nonresponsive. 

GOEDC requested "best and final 
offers" from the two responsive 

to industry's success. The Department sponsored a 
workshop with more than 80 electronic and recycling 
industry representatives in late August 1996 to 
further explore this issue. A number of recommenda
tions were issued, including the establishment of a 
national pilot project, sponsored by both the Federal 
Government and private sector. The Department is 
currently preparing an action plan to implement the 
recommendations. 

Another potential pilot involves implementation of 
the Record of Decision for the Stockpile Stewardship 
and Management Environmental Impact Statement, 
that will result in large numbers of DOE facilities 
becoming excess to the defense mission. The costs 
for deactivation, surveillance and maintenance, 
decontamination and decommissioning, and, ulti

mately, disposal will be substantial. The many 
valuable assets that will become excess to the 
Department's needs could potentially be used to 
leverage private economic development. The Depart
ment of Defense has created successful joint ventures 
with businesses at Army munitions facilities; DOE is 
now studying their potential as pilot projects at 
weapon sites. These joint ventures have the potential 
to preserve industrial capabilities, reduce or eliminate 
government landlord costs and provide employment 
and economic growth. DOE may include one or 
more pilot proposals covering sites affected by the 
Stockpile Stewardship and Management decisions as 
part of the congressionally mandated asset manage
ment proposals, if such a direction is determined to 
be the most appropriate solution to the site-specific 
decision. 
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- Case Study 11 (continued) 

J~j)fbposers and informed both proposers 
that their offers were too low. Based on 
recomrneTidations from GOEDC's 

- Source Selection Board, GOEDC be
gan exclusive negotiations with one of 

.. the companies. After a series of nego
tiations, in January 1996, RFFO and 

~ GOEDC reached a tentative sales agree-
J ment reflecting a better return to the Gov-
-ernment. However, GOEDC's 

purchaser subsequently informed 
~ GOEDC and RFFO that they were not 
" "able to obtain financing and would not 
- be able to purchase the facility. 

After a round of proposals and counter-
- proposals between RFFO and GOEDC 

failed to reach a workable deal, RFFO 
. proceeded to dispose of the property 
_- through more conventional (that is, non-
-* economic development) methods. The 

personal property was sold on June 25, 
1996, for $1.8 million, of which DOE 

netted nearly $1.4 million. The $1.8 
million sale amount was well above the 
appraised value. RFFO is proceeding 
with the General Counsel's office and 
GSA on the sale of the real property. 

Lessons Learned 
RFFO tried to sell Oxnard as an inte
grated business unit versus simply liq
uidating its constituent parts. 
Considering the number of responses to 
the request for interest (30), it appears 
that the availability of the facility was 
well known, but the limited response to 
the request for proposals (4), revealed 
that the facility was not very attractive 
to industry, especially to the forging 
industry, from which no company sub
mitted a proposal. 

The experience with Oxnard highlights 
the potential difficulties encountered in 
attempting to sell a surplus business in 

an integrated ongoing fashion rather 
than simply liquidating its surplus assets. 
Generally, an integrated facility (real 
property, equipment, supplies, and so 
forth) is assumed to be of higher value 
than the total of its constituent parts. This 
will not always be the case, however, 
as demonstrated by this case study; 
sometimes the market for a facility is just 
not there. 

It is interesting to note that the company 
that was to have bought the facility from 
GOEDC intended to purchase the Ox
nard facility as part of a larger complex 
merger and acquisition involving three 
separate businesses. When financing for 
the larger deal fell through, the Oxnard 
sale fell victim as well. This aspect of 
the experience points out the need for 
DOE to have a better appreciation for 
what is behind a purchase proposal. 

Other potential pilots include implementation of 
Vision 2010 at Oak Ridge, a portion of which 
involves the transfer of scrap metals to a private 
concern and using the resulting revenues to perform 
much needed decommissioning and decontamination 
at the site (see case study on page 6-10). An asset 
disposal effort at the Rocky Flats site would speed up 
the disposal of surplus equipment and materials by 
making a portion of the proceeds from the sales 
available for use in performing the required environ
mental and security clearances before the materials 
can be released. 

Institutional Competencies 

Successful asset transfer efforts require strong 
business management skills. Knowledge of markets, 

specific industrial sectors, emerging industrial 
process changes, contract law, and countless other 
financial and business conditions are necessary to 
ensure a fair return to the taxpayer. 

DOE staff sometimes do not have the specialized 
knowledge and skills required for asset transfers, 
although some of this expertise is available to its 
contractor's parent organizations. Other agencies 
have obtained the requisite expert financial advice 
from noted private-sector investment advisors. For 
example, the U.S. Enrichment Corporation, a 
government-owned corporation, has recently con
tracted for expertise to assist the corporation in its 
privatization efforts. Similarly, the Resolution Trust 
Corporation engaged financial advisors to assist in its 
divestiture operations, enabling the sales of billions 
of dollars of assets with minimal additional Federal 
staff (see Recommendation 4). 
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Case Study 12: Privatization of The Pinellas Plant 

Background 
The DOE Pinellas Plant, located in 
Largo, Florida, was built in 1957. The 
plant's historic mission included the 
design, development, and production of 
special electronic and mechanical equip-

Thent for nuclear weapons applications, 
"including neutron generators, specialty 
capacitors, thermal batteries, crystal 
resonators, oscillators, and clocks. In late 
1993, DOE made a decision to close the 
Pinellas Plant as a result of the declin
ing weapon production mission. Pro
duction of components was completed 
at the end of fiscal year 1994. Nuclear 
weapon reconfiguration was completed 
in fiscal year 1995. Operations at the 
plant now consist of production capac
ity consolidation, records and property 
dispositioning, and deactivation and 
characterization activities required to 
leave the plant available for commercial 
use. All DOE activities are scheduled 
for completion by the end of fiscal year 
1997. Lockheed-Martin is the current 
DOE management and operating con
tractor for the site. 

The Effort 
In March 1995, the Federal Government 
sold the Pinellas plant to the Pinellas 
County Industry Council (PCIC). PCIC 
is a nonprofit organization created by 

State legislation to promote industrial 
growth in the local community. DOE 
leased back space required for adminis
trative personnel as well as the space in 
which deactivation and characterization 
activities will continue until the end of 
fiscal year 1997. 

Current Status 
DOE deactivation, characterization, 
consolidation, and dispositioning efforts 
are complete on approximately one-third 
of the facility. Activities are on sched
ule for transferring approximately 98 
percent of the facility to the full control 
and responsibility of PCIC by the end 
of fiscal year 1997. The contract with 
Lockheed-Martin was recently modified 
to include specific performance incen
tives for exceeding the cleanup sched
ule. The PCIC is actively seeking tenants 
to occupy the facility. To date, 80 per
cent of the available rental space is 
leased. Among these new businesses are 
three specialty electronic manufacturing 
firms, two of which involve the com
mercialization of technologies devel
oped at DOE facilities. One firm is 
manufacturing highly specialized radia
tion detectors developed at the DOE 
Santa Barbara facility, while the other 
is manufacturing a tumor-detecting in
strument developed at the DOE Los 
Alamos National Laboratory. The third 

firm is taking advantage of the electron
ics manufacturing basis of the site and 
will be designing and manufacturing 
communications electronics. In addition 
to these three firms, a soldering school 
and a graphics design company have 
moved onto the site as a result of the 
low cost. 

Lessons Learned 
In privatizing a facility such as the 
Pinellas Plant where the DOE mission 
is being eliminated, local community in
volvement is crucial. In this case, the 
community established a nonprofit eco
nomic development corporation to take 
ownership of the facility. The commu
nity must be involved with all efforts to 
make the facility economically viable 
and consistent with the community's 
long-range needs. It also is essential for 
DOE and local community interests to 
reach consensus on privatization goals 
and methods. Once achieved, this con
sensus must be maintained as adjust
ments and updates are made to changing 
priorities and circumstances. This re
quires that the DOE field office have 
the authority and means to lead the pro
cess. It also requires that the DOE field 
office be an aggressive, proactive force 
to promote privatization. 

Key Legal Authorities 

The charts that begin on page 6-18 represent the key 
legal authorities governing asset transfers by the 

Department of Energy. They should not, however, 
be construed as a comprehensive listing of all legal 
authorities that may be applicable to a particular 
privatization activity. 
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Case Study 13: Privatization of The Mound Site 

Background 
DOE's Mound Plant, in Miamisburg, 
Ohio, supported the nuclear weapons 
program since 1948. The historic mis
sion of the Mound site was to be an in
tegrated research, development, and 
production facility focusing on non-

. nuclear and tritium-containing compo
nents for nuclear weapons. In May 
1993, the Department determined that 
the plant was no longer needed to meet 
the defense mission. Continuing efforts 
at the plant include the completion of 
defense work over the next 2 years, 
transfer of special nuclear materials to 
other sites, and continuation of the Ra
dioisotope Thermoelectric Generator 

. .(RTG) program of the Department. An 
accelerated program—"Mound 
2000"—focuses on completing the 
cleanup no later than 2005. The current 
management and operating contractor 
for the site is EG&G Mound Applied 

"Technologies, Inc. 

The Effort 
The Mound site comprises about 300 
acres of land. Two-thirds is developed 
with more than 150 buildings and a self-

' contained utility infrastructure. The re
maining one-third of the site is vacant, 

" unimproved land. The site is also des
ignated as a CERCLA Superfund site. 
The surrounding region is a heavy in
dustrial area of Southwestern Ohio. The 
local community is promoting the eco
nomic development of the site, trying 
to attract private business to the site to 
use the buildings, equipment, and tech
nology for commercial business. 

The Department's plan is to restore and 
convey for value the entire Mound site 
to the City of Miamisburg to reduce Fed
eral custodial and maintenance costs. 

The Mound Plant stopped making parts for nuclear weapons in 1995 and is now a cleanup site. 

Approximately 100 acres of vacant land 
will be included in the conveyance to 
the City. 

Current Status 
An agreement in principle regarding the 
sale of the site to the Miamisburg Mound 
Community Improvement Corporation, 
as agent for the City of Miamisburg, 
Ohio, was signed in October 1996. This 
document is not a contract for sale, but 
rather an agreement to negotiate terms 
for any future sale, if a sale of the prop
erty is determined to be in the best in
terests of both parties. 

Lessons Learned 
Two lessons were learned in this effort. 
The first was that disposing of a 
Superfund site before the completion of 
environmental cleanup is difficult. The 
ability to market the site to potential 
owners is limited by the perception of 
environmental contamination and the as
sociated potential liability. The U.S. En
vironmental Protection Agency (EPA) 

is legally required to provide its ap
proval before title to such property can 
transfer. Although parcels can be sold 
or transferred as cleanup proceeds, de
mands from the local community and 
commercial business for key parts of the 
site, coupled with DOE's continuing 
operations at the site, complicate the 
overall cleanup schedule. 

The second lesson learned was the rec
ognition that an integrated site utility 
system can be an impediment to site de
velopment. The community's vision for 
the future of the Mound site, consistent 
with the size and scope of other indus
trial companies in the region, is one of 
multiple owners of buildings and land, 
and the layout of the Mound site sup
ports that vision. However, small busi
nesses or business that are less 
dependent on a variety of utility services 
may require separate links to those ser
vices, and incur associated higher costs 
as a result. 
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KEY LEGAL AUTHORITIES 

Primary Legal Authorities for DOE Asset Transfers 

Atomic Energy Act of 1954, as amended 
42 USC §2011_et sea-

Governs sale, lease and disposal of real and personal 
property for activities that further nuclear energy 
functions 

§ 161(g) authorizes sale, lease, grant and disposal of real 
and personal property as provided in the Act 

§161(1) authorizes disposition of radioactive materials and 
any other property in the Interest of national security 

Federal Acquisition Regulation Subpart 45.6 
Reporting, Redistribution, and 

Disposal of Contractor Inventory 

Governs disposal of property accountable to 
most M&O contracts 

Federal Property and Administrative Services Act of 1949, as amended 
40USC§471etseg. 

Governs utilization and disposal of real and personal property 

:z: 
Utilization of excess property under 

§202 (40 USC §483) 

Z5Z 
Disposal of surplus property under 

§203 (40 USC §484) 

Federal Property Management Regulations 

FPMR Part 101-42, Utilization and Disposal of Hazardous Materials and Certain Categories of Property 
FPMR Part 101-43, Utilization of Personal Property 
FPMR Part 101-44, Donation of Personal Property 
FPMR Part 101-45, Sale, Abandonment, or Destruction of Personal Property 
FPMR Part 101-47, Utilization and Disposal of Real Property 

Department of Energy 
Property Management Regulations 

DEAR Subpart 945.6 
Reporting, Redistribution, 

and Disposal of 
Contractor Inventory 

DOE Order 430.1, Life Cycle Management 
(August 24,1995) 

Requires DOE elements to use a value-added, quality-driven, graded approach to life-cycle management 

DOE Personal Property Letters 

970-1, Provides guidance concerning transfer of DOE personal property Identified as necessary 
for economic development and located at DOE sites and facilities undergoing closure or 
reconfiguration (June 28,1995) (see Hall Amendment, § 3155 of FY 1994 National Defense 
Authorization Act) 

970-2, Authorizes deviations from DOE-PMR on (1) frequency of physical inventories for precious 
metals, and (2) frequency and method of physical inventories for sensitive property 
(February 23,1996) 

970-3, DOE Guidelines on Control of High-Risk Personal Property (March 25,1996) 



Other Legal Authorities for DOE Asset Transfers 

Sale or Disposal Lease Education Programs 

Atomic Energy Community Act of 1955, as amended 
42 USC §2301 el SSg. 

Provides for transfer of municipal functions, 
municipal installations, utilities and property to 
public and private entities at Oak Ridge, Los Alamos 
and Richland 

Currently, (1) at Oak Ridge, this transfer authority is 
no longer operative; (2) at Los Alamos, this transfer 
authority exists until June 30,1998; and (3) at 
Richland, the only remaining transfer authority is 
found at 42 USC § 2349, which authorizes DOE to 
lease real property and to sell or lease personal 
property and improvements located on the Hanford 
Site if DOE determines that the disposition will 
prevent or reduce the economic impact of actual or 
anticipated reductions in DOE programs 

§ 3155 of FY 1994 National Defense Authorization Act 
42 USC §72741 

(Hall Amendment) 

Authorizes transfer for consideration of personal 
property and equipment if Secretary determines that 
transfer will mitigate adverse economic 
consequences that might otherwise arise from 
closure or reconfiguration of a DOE facility 

Surplus Property Act, as amended 
50 USC App. § 1622(d) 
49 USC §§47151-47153 

Governs transfer of property for use as a public 
airport and disposals of transmission lines 

Naval Petroleum Reserves Production Act of 1976, 
as amended 

10 USC §7420 i t seg. 

Governs sale of petroleum produced from the naval 
petroleum reserves (§ 7430) 

Title XXXIV 
National Defense Authorization Act for FY 1996 

Governs sale of Elk Hills 

Energy Policy and Conservation Act, as amended 

42 USC §6239 
Authorizes DOE to lease, sell or otherwise dispose of 

Strategic Petroleum Reserve (SPR) facilities necessary 
to implement the SPR plan 

42 USC §6241 
Governs drawdown and distribution of SPR 

§ 3154 of FY 1994 National Defense Authorization Act 
42 USC § 7256 

(Hall Amendment) 

Authorizes DOE to lease excess acquired real 
property and related personal property at weapon 
production facilities for 10 years (more with options) 
when Secretary determines a lease wil l promote 
national security or is in the public interest 

Department of Energy Organization Act, as amended 
42 USC § 7259 

Authorizes DOE to lease temporarily underutilized 
DOE controlled real property for up to five years 

Public Lands Authorization for Certain Uses 
43 USC § 931c 

Authorizes agencies to grant leases, permits 
and easements for land over which agencies 

have Jurisdiction 

Stevenson-Wydler Technology Innovation Act, 
as amended 

15 USC § 3710(1) 

Authorizes donation of education-related equipment 
to schools for math and science programs 

E.0.12999 (April 17,1996), Educational Technology: 
Ensuring Opportunity for All Children in the Next 
Century, requires the transfer or recycling of 
educationally useful Federal equipment to schools 
and nonprofit organizations 

Used Energy-Related Laboratory Equipment 
Grant Program 

Section 31 of AEA of 1954, as amended, and 
§§ 103 and 107 of Energy Reorganization Act of 1974 

Authorizes grants of used energy-related laboratory 
equipment to universities and colleges 



[Legal Authorities Possibly Limiting DOE Authority for Asset Transfers 

Strategic and Critical Materials Stockpiling Act, as amended 
50 USC § 98c 

Requires DOE to transfer to the stockpile uncontaminated material for the production 
of defense-related Items that meet certain criteria 

Federal Land Policy and Management Act of 1976, as amended 
43 USC §1701 et. seg. 

Governs all property under Bureau of Land Management jurisdiction and applies to 
land under the Department of the Interior which is occupied by DOE that has been 
withdrawn from the public domain 

McKinney Homeless Assistance Act 
42 USC §§11411 

Governs identification and utilization of buildings and property that are suitable for 
homeless assistance 

Transfer of Real Property for Wildlife Conservation Purposes 
16 USC §§ 667b-d 

Governs transfer of Federal property to State agencies or to Department of Interior 
for wildlife conservation purposes upon determination by GSA Administrator 

United States Enrichment Corporation Privatization Act 
42USC§§2297h-h-13 

Restricts the ability of DOE to sell or transfer uranium; It specifically requires the 
Secretary to determine that any sale or transfer of natural or low-enriched uranium 
will not have an adverse material impact on the domestic uranium industry 



KEY LEGAL AUTHORITIES POSSIBLY APPLICABLE TO 
DOE ASSET TRANSFERS 

Key Environmental Laws 

National Environmental Policy Act, as amended 
42 USC §4321 etseq. 

Requires all Federal agencies to prepare a detailed statement on the potential 
environmental effects that a proposed major Federal action may have on the 
quality of the human environment prior to making a decision to take such 
an action 

10 CFR Part 1021, DOE's National 
Environmental Policy Act 
Implementing Procedures 

LD DOE Order 451.1 (September 11, 
1995), National Environmental Policy 

Act Compliance Program 

Comprehensive Environmental Response, 
Compensation, and Liability Act, as amended 

42 USC §9601 fit sea. 

Prior to sale of real property, requires conduct of any needed action to 
cleanup contaminated property and to obtain State concurrence that asset 
proposed for transfer is uncontaminated. For personal property, negotiation 
issue is whether DOE or lessee or buyer must undertake any CERCLA 
responsibilities. However, DOE may remain liable under CERCLA. 

40 CFR Parts 300-310 

Toxic Substances Control Act, as amended 
15 USC §§2601-2671 

Provides for regulation of PCBs and asbestos, and requires maintenance of an 
inventory of manufactured chemicals and filing of pre-manufacture notifications 
for chemicals not in the inventory. EPA approval is required for PCB 
incinerators. Environmental responsibilities associated with an asset may or 
may not transfer depending on negotiations between DOE and a lessee or 
buyer; will depend on which party maintains responsibility for potential 
polluting action. 

40 CFR Parts 700-799 

Resource Conservation and Recovery Act, as amended 
42 USC §6901 etseq. 

Provides for regulation of hazardous waste and non-underground storage 
tanks. Permit is required from EPA or States for certain management 
activities. Environmental responsibilities associated with an asset may or 
may not transfer depending on negotiations between DOE and a lessee or 
buyer; will depend on which party maintains responsibility for potential 
polluting action. 

40 CFR Parts 240-282 

Clean Air Act, as amended 
42 USC §7401 etseq. 

Requires regulation and EPA/State permits for emissions concerning criteria 
pollutants/air quality standards, hazardous/toxic pollutants, and acid rain. 
Permit amendment required for change in owner/operator. 

40 CFR Parts 50,60,61 and 80 

Clean Water Act, as amended 
33 USC §§ 1230 or 1251-1387 

Requires regulation and EPA/State permits for discharges and storm water 
runoff into waters of the United States, among other things. Permit 
modification required for transfer/change in owner/operator. 

33 CFR Parts 320-330,335-338 
40 CFR Parts 104-140,230-233, 

401-471 

E.0.11990, Protection of Wetlands, 
(May 24,1977, as amended by E.0.12608, September 9,1987) 



Key Occupational, Safety and Health Laws 

Occupational Safety and Health Act, as amended 
29 USC §651 etseq. 

DOE has oversight responsibility for ensuring the safety and 
health of DOE employees and its contractors performing 
radiological and nonradiological work at DOE facilities. DOE is 
exempt from Occupational Safety and Health Administration 
(OSHA) safety and health requirements under H 4(b)(1) of the 
Act, which exempts from OSHA regulation federal agencies that 
exercise statutory authority to prescribe or enforce standards or 
regulations affecting occupational safety and health. Section 
161(i)(3) of the Atomic Energy Act of 1954, as amended, 
provides DOE with authority to regulate occupational safety and 
health at its facilities, thereby qualifying it for this exemption. 

When leasing or selling an asset (Le., a DOE facility), DOE 
should consider whether DOE, OSHA or State regulators will 
have safety and health oversight responsibility. This 
determination will depend upon the circumstances of the 
transfer (e.g.. nature of activity, type of asset, extent of State's 
delegated safety and health authority). 

Key Nuclear Safety Laws 

Atomic Energy Act of 1954, as amended 
42 USC §2011 etseq. 

AEA governs and ensures licensing, regulatory and oversight 
authority by the appropriate agency (DOE, Defense Nuclear 
Facilities Safety Board or the Nuclear Regulatory Commission) 
over possession of radioactive materials by any person 

Exemption for DOE from NRC Licensing Authority 

With few exceptions, &g. the Office of Civilian Radioactive 
Waste Management, DOE regulates itself and its prime 
contractors concerning nuclear safety pursuant to § 161(i)(3) of 
the Act. Generally, DOE and its prime contractors are exempt 
from NRC licensing authority. 

I ~ 
DOE is not a "person" 
under § 11 of the AEA 

■ 
§ 110a of the AEA exempts most 

DOE contractors from NRC I 
licensing authority 

Generally, NRC regulations (e.q..1Q CFR §§ 30.12 and 70.11) 
exempt DOE prime contractors from NRC licensing authority for 
performance of work for DOE at a U.S. Government-owned or 
controlled site; research or development, manufacture, storage, 
testing or transportation of atomic weapons or components; or 
use or operation of nuclear reactors or other nuclear devices in a 
U.S. Government-owned vehicle or vessel 

A recipient of a DOE asset that contains or uses radioactive 
material probably will need to obtain a license from the NRC or 
State that has obtained regulatory authority from the NRC under 
§274 of the AEA 



Key Liability Laws Key Export Laws Key Intellectual Property Laws 

Price-Anderson Act 
42 USC § 2210(d) 

§ 170(d) of the Atomic Energy Act of 1954, as amended, 
authorizes DOE to enter into indemnification 
agreements with any person or company who may 
conduct activities under a contract with DOE that 
involves the risk of public liability; Lfi., any legal liability 
arising out of or resulting from a nuclear Incident or 
precautionary evacuation. 

Atomic Energy Act of 1954, as amended 
42 USC §2011 etseq. 

§ 57(b) (42 USC §2077) 

Requires DOE authorization of U.S. 
persons engaging directly or indirectly 

in the production of special nuclear 
materials in other countries 

§§ 126-129 (42 USC §§ 2155-2158) 

Requires NRC licensing of exports of nuclear 
facilities, including reactors, major 

components and byproduct and source materials 

Export Administration Act of 1979, as amended 
so usc App. § 2401 et seg. 

Requires Department of Commerce license for 
dual-use exports; i.e_„ products with defense 

and civilian use 

Arms Export Control Act, as amended 
22 use §2751 etseq. 

Requires license from the Office of 
Defense Trade Controls of the Department 

of State for export of military-related products 

Atomic Energy Act of 1954, as amended 

42U.S.C. §2182 
10 CFR 784 

Permits contractor or inventor to obtain from DOE a 
waiver of patent rights under certain circumstances, 
subject to reserved Government rights 

Federal Nonnuclear Energy Act of 1974, as amended 

42 U.S.C. § 5908 
10 CFR 784 

Permits contractor or inventor to obtain from DOE a waiver 
of patent rights under certain circumstances, subject to 

reserved Government rights 

Bayh-Dole Act, as amended 

35U.S.C. §202 
37 CFR 401 

Permits small businesses or nonprofit 
contractors to retain patent rights 
without requesting a patent waiver 

35 U.S.C.§§ 207-209 
37 CFR 404 
10 CFR 781 

Governs authorities for 
licensing DOE-owned patents 

Generally, Title 35 of the U.S. Code establishes the U.S. 
patent system and Title 17 of the U.S. Code establishes the 
copyright system. Laws codified in these titles 
permit the establishment of property rights in intellectual 
property. The above laws represent examples of key 
intellectual property statutes possibly applicable to DOE 
asset transfers. 

Assets may embody or be subject to the intellectual 
property rights (e.g.. patents, copyrights or software or 
proprietary data) of a third party, and the Government may 
not have the unfettered right to transfer such assets. 
Normally, if technology arose at a DOE facility, DOE would 
have a continuing right to use the technology for the benefit 
of the Government. Federal, State or common law may be 
applicable to determining the rights of parties to technology 
developed under a DOE contract. 
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L KEY LABOR LAWS 3 
Federal Labor Laws Creating DOE Obligations to Employees and 
Communities When DOE Restructures or Closes a DOE Facility 

§ 3161 of the FY 1993 National Defense Authorization Act 
42USC§7274h 

Upon determining that a change in the workforce at a DOE defense nuclear 
facility is necessary, the Secretary of Energy is required to develop a plan 
in consultation with employees, unions, union representatives, other 
stakeholders and communities for restructuring the workforce for the 
facility. A key objective of §3161 is that employees and affected 
communities receive notice 120 days in advance of anticipated changes in 
the workforce. Employees involuntarily terminated from employment at 
DOE defense nuclear facilities are generally entitled to a preference in 
hiring at other such DOE facilities. 

Any plan for restructuring a particular facility should be reviewed in 
consultation with the DOE Office of Worker and Community Transition and 
DOE site Human Relations or Industrial Relations staff to ensure 
compliance with § 3161 requirements. 

DOE Office of Worker and Community 
Transition, "Interim Planning Guidance 
for Contractor Work Force Structuring" 
(February 1996) 

Worker Adjustment and Retraining Notification Act 
29 USC §2101 eJ seg. 

If an asset transfer results in termination of employment constituting a 
mass layoff or plant closing within the meaning of the Act, an employer 
must give 60 days notice In advance of such action to employees and their 
labor representatives as well as to community representatives 

Employee Retirement Income Security Act 

29 USC § 1001 et seq., as amended by 
Consolidated Omnibus Budget Reconciliation Act, 

Pub. L. 88-272,100 Stat. 82,22 (86) 

Asset transfer decisions should be reviewed in advance to determine 
whether there will be pension or benefits consequences within the 
meaning of ERISA 

National Labor Relations Act, as amended 
Pub. L. 101-273 

Applicable collective bargaining agreements should be scrutinized for 
severance payments and recall obligations that may be triggered by a 
proposal transaction 

Transactions generally should be carefully scrutinized to ensure that an 
asset transfer does not have a disparate impact on employees on the basis 
of age, disability, race, sex, protective leave or any other protected 
classifications, and for compliance with all pertinent statutory or legal 
requirements 

■ 
Age Discrimination in 

Employment Act, as amended, 
and Older Workers Benefits 
Protection Act, as amended 

29 usc § 621 et seg. 

Americans with Disabilities Act, 
as amended 

42 USC § 12101 et- seg. 

Family and Medical Leave Act, 
as amended 

29 USC § 2601 et SSg. 

Department of Energy Displaced 
Worker Health Benefit Program 

"Checklist for Reduction in Force 
Plans" prepared by DOE Office of 

General Counsel 
(June 1996) 

State and Local Labor Laws 

State and local plant closing laws, State unemployment compensation 
provisions and wage payment laws, and employee waivers and releases 
from liability are among potential issues that must be examined 



Key Legal Authorities Applicable to Use of 
Proceeds from DOE Asset Transfers 

Federal Property and Administrative 
Services Act of 1949, as amended 

40 USC § 485(e) 

When authorized by contract, allows a contractor to 
deduct direct costs of sales and to offset the remainder of 
the proceeds against amounts owed to a contractor under 
its contract 

i ; 
DEAR 970.5204-21 (d) 

Requires contractors to dispose of 
Government property and apply 

sales proceeds as directed by the 
Contracting Officer 

40 USC § 485a 

Authorizes agencies to return net proceeds from an 
asset sale to the Treasury; La., an agency may deduct 
direct sale expenses from gross proceeds 

DOE "Guidance on Asset Sates Under the Department's 
Strategic Alignment Initiative" from the Chief 
Financial Officer (May 31,1996) 

§ 608 of the Treasury, Postal Service and General 
Government Appropriations Act, 1997 

(contained in § 101(f) of Pub. L. 104-208) 

Authorizes Federal agencies to receive and use funds 
resulting from the sale of materials recovered through 
recycling or waste prevention programs 





7. Privatization Opportunities 

This chapter summarizes a survey of potential 
privatization opportunities throughout the Depart
ment of Energy. These opportunities were identified 
through a questionnaire provided to all major 
departmental offices. The survey was not intended to 
be comprehensive, but rather to illustrate the types 
of projects that are possible candidates for 
privatization. Although costs and benefits are not 
well defined and certain information will change as 
further analyses are performed, these data are a 
useful "snapshot" of privatization actions already 
undertaken or under consideration. 

Although some privatization projects included in 
this inventory are mature enough to justify discus
sions with industry, labor, and other stakeholders, 
many others are simply ideas that may never materi
alize. For all potential privatization efforts, it is the 
Department's position that the perspectives of 
industry, labor, and other stakeholders be solicited 
early in the planning process. To that end, the entire 
list of potential and actual privatization opportunities 
identified as a result of this survey are included as 
Appendix A. 

Survey Data 

The field and Headquarters identified 234 potential 
privatization opportunities. These proposals were 

grouped by privatization type (Asset Transfer, 
Divestiture of Function, and Contracting Out) and 
by functional area. These areas include: 

• Facility operations, such as buildings and grounds 
maintenance 

• Emergency services, such as firefighting, ambu
lance, and certain security functions 

• Personnel support, such as cafeteria management 
and healthcare units 

• Administrative support, such as payroll 

• Environmental management, including 
remediation of contaminated sites and provision 
of waste-management facilities and operations 

• Other missions, such as isotope production 

• Alternative financing 

• Asset management, primarily asset sales 

• Other functions 

Figure 7-1 summarizes the types of privatization 
opportunities included within the survey. As the 
results show, opportunities for contracting out far 
outnumber other privatization opportunities. This 
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result was not unexpected because DOE has a long 
history of purchasing goods and services from the 
private sector. Expanding procurements from outside 
sources is a logical near-term privatization activity. 
Further, the survey followed on the heels of the 
Contract Reform Initiative, which underscored the 
importance of make-or-buy analyses to facilitate 
least-cost provision of goods and services. 

Figure 7-2 shows the survey results by functional 
area. For clarity, the functional areas related to 
maintaining a facility (that is, facility operations, 
administrative support, emergency services, and 
personnel support) were grouped under the heading 
"Landlord" in the pie chart on the left. The breakout 
for these functions is provided in the pie chart on the 
right. The landlord functions, primarily related to 
facility operations and administrative support, 
dominate the privatization proposals in the survey. 
Most of the rest of the proposals are involved with 

environmental management or asset-management 
functions, reflecting recent major privatization 
efforts in those two fields. 

Benefits of Privatization 

DOE personnel were asked to estimate the financial 
benefits that could be derived from their 
privatization efforts; however, less than one-third of 
all submissions provided an estimate of any benefit. 
The survey captured four types of financial benefits: 

• Annual cost savings—Reductions in annual 
expenditures or annual costs from levels previ
ously identified in budgets, programs, or other 
fiscal plans. 

Figure 7-1. Potential Privatization Projects by Type 

Asset Transfer 
45 

Contracting Out 
179 

Divestiture of 
Function 

6 

Most proposals use contracting out as a privatization vehicle. 
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• Avoided costs—Unbudgeted expenditures that are 
avoided as a consequence of some privatization 
action. For example, eliminating the need to plan, 
design, and construct a new warehouse to store 
weapon components that are identified as excess 
and subsequently disposed of would yield a cost 
avoidance. 

• Life-cycle cost savings—Reductions in the total 
price of an item over its life cycle from previously 
identified life-cycle cost estimates. Includes 
reductions in costs for maintenance and repair, 
operations, utilities, and disposal. 

• Receipts—Gross revenues generated by the sale 
or lease of real or personal property. 

These four types of financial benefits are discussed 
in the following subsections. 

Annual Cost Savings 

Although only limited financial data were provided, 
the survey results indicated that the majority of the 
total savings from privatization would be derived 
from contracting out (outweighing the savings 
derived from asset transfer and divestiture of func
tions combined). The result is due primarily to the 
preponderance of contracting-out proposals in the 
survey. Savings from contracting out come through 
competition and reduced M&O overhead expenses 
which, in turn, reduce the DOE cost for goods or 
services. For example, the Richland Operations 
Office identified 12 opportunities for contracting out 
environmental management functions that could 
reduce annual expenditures or permit additional 
work with no additional appropriation of funds. 

Figure 7-2. Potential Privatization Projects by Functional Area 

Asset 
Management 

39 , 

Breakout of All Projects Landlord Projects by Functional Area 

Financing 

Other 
Missions 

10 

Environmental 
Management 

48 

Facilities 
Operations 

59 
— \ _ 

Emergency 
Services 

13 

Administrative 
39 

Personnel 
Support 

18 

The preponderance of projects are landlord functions. 



Harnessing the Market: The Opportunities and Challenges of Privatization 

Avoided Costs 

These benefits were projected to result from not 
having to perform a task, usually construction 
related, that would have been necessary if that task 
were not privatized. Such tasks often involve replac
ing extensive decontamination and decommissioning 
of a facility with appropriate reuse by the private 
sector. The Paducah Area Office suggested this 
approach for its vacant Metal Reduction Facility. 
This would relieve the office of estimated decon
tamination and decommissioning costs well in 
excess of $100 million. In other cases, such as an 
opportunity suggested by the Rocky Flats Field 
Office, the disposal of personal property and non-
nuclear material will reduce landlord expenditures. 
Rocky Flats and Oak Ridge are now working to 
allow private firms to "mine" the site for used metals 
to decontaminate, reform, and reuse, thereby remov
ing them from costly waste management. Another 
suggestion for avoiding costs is to contract out 
projects that require a vendor to build or buy facili
ties and equipment, relieving DOE of that responsi
bility. For example, the Savannah River Site negoti
ated to purchase its electrical power from the local 
public utility (see case study on page 5-24). This 
Will eliminate the need for DOE to build the onsite 
generating facility that would have been needed 
within the next 10 years. 

Life-Cycle Cost Savings 

Estimates of life-cycle cost savings were sought to 
determine how expenditures over the long term 
would decline as a result of privatization. However, 
the results provided limited insight because few 
estimates were made and, where they were made, 
the approaches were often inconsistent. 
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Receipts 

Most projected monetary receipts stem from selling 
and leasing DOE's currently unneeded real and 
personal property. Each site's excess personal 
property is now publicized through the Reportable 
Electronic Automated Property System (REAPS). 
Items of insufficient value to be included in REAPS, 
or those not claimed by other sites after being 
publicized through this vehicle, are available for sale 
or donation to other government agencies and to the 
public. By law, DOE may also sell personal property 
and lease real property to community-based organi
zations at less than fair market value. Like other 
Federal departments, DOE continues to sell most of 
its unneeded property under the auspices of the 
Federal Property and Administration Services Act of 
1949, as amended. DOE has established a target for 
the annual amount of receipts for use in reducing the 
Federal budget deficit. DOE-sponsored legislation to 
require such contributions from the Department is 
pending. 

Additional Benefits 

The survey results also identified four other benefits 
that may be derived from privatization activities: 

• Enhanced economic benefits to the nearby 
community. 

• Better response time in the provision of goods 
and services, as well as increased options to DOE 
managers in obtaining those goods and services. 

• Potential for privatized entities to obtain commer
cial work beyond DOE, with resulting employ
ment opportunities for former M&O employees. 



Privatization Opportunities 

Cost savings that will permit the reapplication of 
already appropriated funds to additional mission-
related work. 

Obstacles to Privatization 

About one-quarter of the respondents mentioned at 
least one substantial obstacle to privatization; many 
offered three or four. These responses fell into four 
broad groupings: (1) financial, (2) internal require
ments, (3) external requirements, and (4) labor 
issues. These four groups are discussed in the 
following subsections. 

Financial Obstacles 

The most often cited obstacle to privatization was 
found in the area of asset transfer—namely the lack 
of dedicated or "seed" money to prepare, analyze, 
market, package, or otherwise prepare assets for 
disposition. Under current law, all proceeds are to be 
returned to the Treasury, thus eliminating proceeds 
as a source of seed money. There is also the diffi
culty in redirecting funds from one budget account 
to another for use in financing this preparatory work 
(see case study on precious metals sales on page 
6-4). Finally, there is some reluctance to privatize 
services now performed by existing contractors 
because of potential contract termination payments 
that may need to be made to these contractors and 
their employees. 

Internal DOE Requirements 

Many respondents cited relatively short term limits 
on DOE contracts as a serious obstacle to attract 
qualified substitute contractors to perform mission 
work. They also cited term limits on property leases 
as a major deterrent to generating receipts from 

leasing vacant and developed real property. The 
Rocky Flats Field Office suggests that it could 
accomplish many of its missions through the private 
financing of facilities, but is concerned that this 
approach may be stifled because the relatively short 
term nature of DOE contracting may not provide a 
sufficient payback period for the investors. Although 
confident of long-term benefits, some sites were 
concerned about inefficiencies during the transition 
phase, as work passes from incumbents to newly 
selected contractors. A related concern was that 
outside purchases would permanently lengthen the 
accustomed vendor response time to requests for 
goods or services. Another concern, although 
apparently difficult to determine and subject to 
additional analysis, was that increases in the internal 
contract administration costs for a vendor might 
actually be larger than the savings produced when 
comparing only the new and former gross contract 
prices. 

External Requirements 

All respondents who proposed contracting out 
environmental and other highly technical program 
work cited Environmental Protection Agency (EPA) 
or Nuclear Regulatory Commission (NRC) permit
ting and other regulations. The Richland Operations 
Office saw these requirements as well as DOE's 
inability to ensure long-term funding support for 
contracts as the key obstacles to contracting out its 
expensive long-term environmental cleanup projects. 

Labor Issues 

The most widely cited concerns about contracting 
out and, to a lesser extent, asset transfers involve 
potential impacts on organized labor. Many respon
dents raised a concern that new DOE contractors 
may employ non-union labor. At a minimum, they 
felt that this could be construed as DOE undermin-
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ing the collective-bargaining rights of workers. This 
concern also was raised with regard to leasing DOE 
facilities to non-union entities. 

Summary and Next Steps 

The responses to the privatization survey provide 
insight to potential methods by which DOE can 
restructure its programs in efficient and cost-
effective ways. The Department's familiarity with 
contract procurement may explain the dominance of 
contracting out in the list of privatization opportuni
ties. A sizable minority of the proposals involve 
asset transfers, which may be a reflection of the 
recent attention given to disposal of surplus assets 
within the Department. Divestiture of functions tend 
to be highly complex undertakings, which may 
explain the relative paucity of these types of 
proposals. 

Due to the preliminary nature of many of these 
proposals, the estimates of costs and benefits are not 
uniform. For projects where financial analyses were 
more fully developed, there was a diversity in 
approaches to estimation. This suggests that a 
common, or at least a comparable, approach to cost 
accounting would enhance the Department's ability 
to make better estimates of cost savings. The Make-
or-Buy Decision Tree (see Appendix B) is the first 
major step in this regard. Similarly, DOE needs 
well-crafted guidelines concerning cost avoidance 
that will capture only those costs that the Depart
ment can reasonably be expected to incur if the 
proposed privatization initiative does not go forward. 
DOE has initiated a benchmarking study of cost 
accounting methodologies and cost avoidance 
estimation practices. The Department will use the 
results of these studies to develop appropriate 
guidance that will allow consistent application 
across the complex. 
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A - l . Actual and Potential Privatization Projects Listed by Functional Area 

Functional Area Location Project 
Administrative 
Administrative 
Administrative 
Administrative 
Administrative 

Argonne NL 

Argonne NL 

Brookhaven NL 

Brookhaven NL 

Brookhaven NL 

APS Residence 
Payroll Processing 

PC Support 
Payroll 
Architectural/Engineering Services 

Administrative 
Administrative 
Administrative 
Administrative 
Administrative 

Brookhaven NL 
Brookhaven NL 
Brookhaven NL 
Fermilab 
HQ/ER 

Mail Distribution 
Computer Operations 

Lodging 
Travel Services 

Fermi and Lawrence Awards 

Administrative 
Administrative 
Administrative 
Administrative 
Administrative 

HQ/HR 
Kansas City 
Kansas City 
Kansas City 
Kansas City 

Working Capital Fund 
Word Processing/Graphic Arts 
Excess and Reclamation 
Data Center Operations 
Information Systems 

Administrative 
Administrative 
Administrative 
Administrative 
Administrative 

Los Alamos NL 
Los Alamos NL 
Nevada Test Site 
Nevada Test Site 
Nevada Test Site 

Microsystems Maintenance and PC Stores 
Duplicating Services 
Property Records Management 
Graphics Services 
Printing Services 

Administrative 
Administrative 
Administrative 
Administrative 
Administrative 

Nevada Test Site 
Pantex 
Princeton Lab 
Princeton Lab 
Princeton Lab 

Information Management Services 
Duplicating Services 
Payroll Services 
Accounts Payable Services 
Mail Services 

Administrative 
Administrative 
Administrative 
Administrative 
Administrative 

Princeton Lab 
Rocky Flats 
Rocky Flats 
Rocky Flats 
Rocky Flats 

Medical Services 
Telecommunications and Computers 
Procurement Quality Engineering 
Standards Integration and Assurance 
Payroll 

Administrative 
Administrative 
Administrative 
Administrative 
Administrative 

Rocky Flats 
Savannah River 
Savannah River 
Savannah River 
Savannah River 

Information Management 
Radioactive Laundry 
Telecommunication 
News Clipping 
Computer Training 

Administrative 
Administrative 
Administrative 
Asset Management 
Asset Management 

WIPP 
WIPP 
Fermilab 
Brookhaven NL 
Brookhaven NL 

Information Systems Help Desk 
Presentation 
Medical Facilities 
Heavy Equipment Maintenance 
Automobile Fleet Operations 
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Actual and Potential Privatization Projects Listed by Functional Area—Continued 

Functional Area Location Project 
Asset Management 
Asset Management 
Asset Management 
Asset Management 
Asset Management 

ETEC 
Fermilab 
Hanford 
Hanford 

Hanford 

Site Reuse 
Unused Office Space 
Building Reuse 
Screened Sales of Property 
Property Sales 

Asset Management 
Asset Management 
Asset Management 
Asset Management 
Asset Management 

Hanford 
Idaho NEL 
Los Alamos NL 
Mound 
Mound 

Property Donations 
Lease of Power Burst Facility 
Radioactive-Liquid-Waste Treatment Facility 
Isotope Production and Sales 
Radiometric Calorimetry 

Asset Management 
Asset Management 
Asset Management 
Asset Management 
Asset Management 

Nevada Test Site 
NPR 
Oak Ridge 
Oak Ridge 
Oxnard 

Drilling Technology 
Divestiture of NPR (Elk Hills) 
Land and Facilities 
Precious Metals 
Site Real Property 

Asset Management 
Asset Management 
Asset Management 
Asset Management 
Asset Management 

Paducah 
Paducah 
Pinellas 
Rocky Flats 
Rocky Flats 

Metal Reduction Facility 
UF4 T-Hoppers and Material 
Real Property Sales 
Metal Working Machinery 
Materials Handling Equipment 

Asset Management 
Asset Management 
Asset Management 
Asset Management 
Asset Management 

Rocky Flats 
Rocky Flats 
Rocky Flats 
Rocky Flats 
Rocky Flats 

Accelerated Life Testing 
National Conversion Pilot Project 
Woodworking Machinery 
Emergency Services Equipment 
Electrical and Electronic Equipment Used for Quality Assurance 

Asset Management 
Asset Management 
Asset Management 
Asset Management 
Asset Management 

Rocky Flats 
Rocky Flats 
Rocky Flats 
Rocky Flats 
Rocky Flats 

Maintenance and Repair Shop Equipment 
Instruments and Laboratory Equipment 
Precious Metals, Metals, and Petroleum Products 
Miscellaneous Support Equipment 
Site Real Property 

Asset Management 
Asset Management 
Asset Management 
Asset Management 
Asset Management 

Savannah River 
Savannah River 
Savannah River 
Savannah River 
Savannah River 

Land Reuse 
Land Lease 
186 Basin Facility 
Facility Reuse in M Area 
Facility Reuse in P Area 

Asset Management 
Asset Management 
Emergency Services 
Emergency Services 
Emergency Services 

Savannah River 
SPR 

Argonne NL 
Brookhaven NL 
Fermilab 

Wastewater Treatment Facility 
SPR Commercialization Project 

Protective Services 
Security 
Emergency Management Services 
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Actual and Potential Privatization Projects Listed by Functional Area—Continued 

Functional Area Location Project 
Emergency Services 
Emergency Services 
Emergency Services 
Emergency Services 
Emergency Services 

Emergency Services 
Emergency Services 
Emergency Services 
Emergency Services 
Emergency Services 

Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 

Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 

Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 

Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 

Hanford 
Hanford 
Kansas City 
Kansas City 
Mound 

Nevada Test Site 
Princeton Lab 
Rocky Flats 
Rocky Flats 
Rocky Flats 

Albuquerque 
Brookhaven NL 
Fernald 
Hanford 
Hanford 

Hanford 
Hanford 
Hanford 
Hanford 
Hanford 

Hanford 
Hanford 
Hanford 
Hanford 
Hanford 

HQ/RW 
Idaho NEL 
Idaho NEL 
Mound 
Oak Ridge 

Oak Ridge 
Oak Ridge 
Oak Ridge 
Oak Ridge 
Oak Ridge 

Oak Ridge 
Oak Ridge 
Oak Ridge 
Paducah 
Pantex 

Law Enforcement Services 

Fire Protection and Emergency Health Services 
Fire Protection Services 

Security Services 
Emergency Response 
Fire Protection 

Security and Emergency Preparedness Services 
Security 
Mobile Gamma Ray Sentry 
HEPA Filter Testing 

Mobile Treatment Units 
Copy Services 
Waste Pits Remedial Action 
Low-Level Waste Compaction 
Metal Fabrication 

Low-Level Mixed-Waste Stabilization 
Debris Macroencaipsulation 
Integrated Recycling/Reclamation/Compaction Facility 
Tank Waste Remediation System 
Thermal Treatment 

Low-Level Waste Oil Treatment 
Tributyl Phosphate Treatment 
Conversion of Asbestos Waste 
Decontamination Laundry Service 
Advanced Training Technologies 
National Spent Nuclear Fuel Transportation 
Advanced Mixed-Waste Treatment 
Pit 9 Demonstration 
Metrology 
Inorganic Sludge Treatment 
Environmental Sampling 
Vision 2010 
Transuranic Waste Treatment 

Broad Spectrum Mixed-Waste Treatment 

West End Sludge Treatment 
Inorganic Sludge Treatment and Disposal 
Remote-Handled TRU Waste Treatment 
Wastewater and SludgeTreatment 
Fluorine Generator Cells and Equipment 
Environmental Regulations Compliance 
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Actual and Potential Privatization Projects Listed by Functional Area—Continued 

Functional Area Location Project 
Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 

Portsmouth 
Rocky Flats 
Rocky Flats 
Rocky Flats 
Rocky Flats 

Lithium Hydroxide Removal 
Nondestructive Assay/Testing 
Radiological Instrument Calibration 
Asbestos Abatement and Management 
Analytical Laboratories 

Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 

Rocky Flats 
Rocky Flats 
Savannah River 
Savannah River 
Savannah River 

Highly Enriched Uranyl Nitrate 
Waste Certification 
Analytical Laboratory Services 
Radiation Monitors 
Saltstone Facility 

Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 

Savannah River 
Savannah River 
Savannah River 
Savannah River 
Savannah River 

Analytical Services 
Mixed-Waste Treatment 
Waste Facilities in H and S Areas 
Basic Ordering Agreements 
Heavy Water 

Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 
Environmental Cleanup 
Facilities Operations 

Savannah River 
Savannah River 
Savannah River 
West Valley 
Argonne NL 

Sanitary Wastewater System 
Low-Level Waste Reduction 
Computer Software Development 
Temporary Technical Support 
Custodial Services 

Facilities 
Facilities 
Facilities 
Facilities 
Facilities 

Operations 
Operations 
Operations 
Operations 
Operations 

Brookhaven NL 
Brookhaven NL 
Brookhaven NL 
Brookhaven NL 
Brookhaven NL 

Custodial Services 
Housekeeping 
Laundry 
Machine/Fabrication Shop 
Painting 

Facilities 
Facilities 
Facilities 
Facilities 
Facilities 

Operations 
Operations 
Operations 
Operations 
Operations 

Brookhaven NL 
Brookhaven NL 
Brookhaven NL 
Brookhaven NL 
Brookhaven NL 

Grounds Maintenance 
Refuse Collection and Disposal 
Rigging Services 
Gasoline Stations 
Packaged Boiler Maintenance 

Facilities 
Facilities 
Facilities 
Facilities 
Facilities 

Operations 
Operations 
Operations 
Operations 
Operations 

Fermilab 
Fermilab 
Fermilab 
Fermilab 
Fermilab 

Refuse Collection 
Onsite Taxi/Shuttle 
Janitorial Services 
Vehicle Maintenance 
Carpentry and Painting 

Facilities Operations 
Facilities Operations 

Facilities Operations 
Facilities Operations 
Facilities Operations 

Fermilab 
Fermilab 

Golden 
Grand Junction 

Hanford 

Rigging Services 
Vending Machines 
Office Space for the NREL 
Grand Junction Project Office Operations 
300 Area Utilities Transition 
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Actual and Potential Privatization Projects Listed by Functional Area—Continued 

Functional Area Location Project 
Facilities Operations 
Facilities Operations 
Facilities Operations 
Facilities Operations 
Facilities Operations 

Hanford 
Hanford 
Hanford 
Hanford 
Hanford 

Energy Savings Performance 
Electrical Services 
Fast Flux Test Facility Tritium Production 
Railroad Operations 

HVAC Privatization 

Facilities Operations 
Facilities Operations 
Facilities Operations 
Facilities Operations 
Facilities Operations 

HQ/DP 
ITRI 
Kansas City 
Kansas City 
Kansas City 

Site Transition and Reuse Initiative 
ITRI Commercialization 
West Boilerhouse 
Building and Grounds Services 
Utilities Services 

Facilities Operations 
Facilities Operations 
Facilities Operations 
Facilities Operations 
Facilities Operations 

Kansas City 
Kansas City 
Kansas City 
Los Alamos NL 
Mound 

Transportation 
Stores 
Real and Personal Property Maintenance 
Compressed-Gas-Facility Operations 
Maintenance and Utilities 

Facilities Operations 
Facilities Operations 
Facilities Operations 
Facilities Operations 
FaciUties Operations 

Nevada Test! 
Nevada Test I 
Nevada Test! 
Nevada Test! 
Nevada Test; 

Site 
Site 
Site 
Site 
Site 

Motor Pool Operations 
Janitorial Services 
Radio Pager Operations 
Housing Services 
Warehousing 

FaciUties Operations 
Facilities Operations 
Facilities Operations 
FaciUties Operations 
FaciUties Operations 

Nevada Test Site 
Oak Ridge 
Pantex 
PETC 
Princeton Lab 

Internal Office Equipment Moves 
Sanitary Waste Disposal 
High-Explosives Mission 
NIPER 
Janitorial Services 

Facilities Operations 
FaciUties Operations 
FaciUties Operations 
Facilities Operations 
Facilities Operations 

Savannah River 
Savannah River 
Savannah River 
Savannah River 
Savannah River 

Consolidated Water System 
Offsite Buildings 
Architectural and Engineering Services 
Power and Steam Generation and Transport 
Motor Repair 

Facilities Operations 
FaciUties Operations 
Facilities Operations 
Facilities Operations 
Facilities Operations 

Savannah River 
Savannah River 
West Valley 
West Valley 
West Valley 

Construction Contracting 
Sanitary Waste 
Transportation Services 
AOC Snow Removal 
Janitorial Services 

Facilities Operations West Valley 

FaciUties Operations WETO 
Facility Assets Reapplication Fernald 
Facility Assets ReappUcation Mound 
Facility Assets Reapplication Mound 

Landscaping Services 
WETO Privatization (Butte) 
Uranium 
Asset Leasing 
Real Estate Disposal 
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Actual and Potential Privatization Projects Listed by Functional Area—Continued 

Functional Area Location Project 
Faculty Assets Reapplication 
Facility Assets Reapplication 
Facility Assets Reapplication 
Financing 
Financing 

Oakland 
Savannah River 
Savannah River 
Rocky Flats 
Rocky Flats 

Stainless Steel Pump 
Timber 

Turbine Generators 

TRU Waste Storage FaciUty 
Low-Level Waste Storage Facility 

Financing 
Financing 
Financing 

Other Mission 
Other Mission 

Activity 
Activity 

Rocky Flats 
Rocky Flats 
Rocky Flats 

Argonne NL 
HQ/NE 

Plutonium Storage Facility 
RCRA Subtitle C Storage Facility 
Site Deactivation, Decommissioning, Deconstruction, 
and Demolition 
Nondestructive Testing 
Production of Isotope Products and Services 

Other Mission 
Other Mission 
Other Mission 
Other Mission 
Other Mission 

Activity 
Activity 
Activity 
Activity 
Activity 

Los Alamos NL 
Los Alamos NL 
Nevada Test Site 
Rocky Flats 
Savannah River 

Los Alamos Air Transportation 
Hazardous Material Transportation 

Testing Services 
Precision Joining Center 
Savannah River Technology Center (SRTC) 

Other Mission 
Other Mission 
Other Mission 
Work Force 
Work Force 

Activity 
Activity 
Activity 

Savannah River 
Savannah River 
West Valley 
Fermilab 
Kansas City 

Machine Shop 
TNX Operations 
Temporary Technical Support 
Cafeteria 
Medical Services 

Work Force 
Work Force 
Work Force 
Work Force 
Work Force 

Kansas City 
Los Alamos NL 
Nevada Test Site 
Nevada Test Site 
Oak Ridge 

Cafeteria 
Wellness Center 
Medical Services 
Cafeteria 

Safety Glasses Dispensing 

Work Force 
Work Force 
Work Force 
Work Force 
Work Force 

Oak Ridge 
Oak Ridge 
Oak Ridge 
Pantex 
Pantex 

Physical Therapy 
Cafeteria 
Medical Facility 
Environmental Protection Monitoring 
Laundry Services 

Work Force 
Work Force 
Work Force 
Work Force 
Work Force 

Pantex 
Pantex 
Pantex 
Rocky Flats 
Rocky Flats 

Food Sevice Operations 
Health Care Services 

Internal/External Radiation Dosimetry 
Training 
Medical/Dosimetry 
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A-2. Actual and Potential Privatization Projects Listed by Location 

Location Project Description 
Albuquerque 
Argonne NL 
Argonne NL 
Argonne NL 
Argonne NL 

Mobile Treatment Units 
APS Residence 
Protective Services 
Nondestructive Testing 
Custodial Services 

Contract out for design and production of mobile waste-treatment units 
Operate an onsite residence facility near the Advanced Photon Source 
Privatize and modify protective services 
Contract out for nondestructive testing services 
Contract out for custodial services 

Argonne NL Payroll Processing 
Brookhaven NL Architectural/Engineering Services 
Brookhaven NL Copy Services 

Brookhaven NL Packaged Boiler Maintenance 
Brookhaven NL Laundry 

Contract out for payroll processing services 
Contract out for Architectural and Engineering services 
Contract out for duplication services 
Contract out for packaged boiler maintenance 
Contract out for laundry services 

Brookhaven NL 
Brookhaven NL 
Brookhaven NL 
Brookhaven NL 
Brookhaven NL 

Lodging 
Custodial Services 
Machine/Fabrication Shop 
Mail Distribution 
Gasoline Stations 

Contract out for guest lodging services 
Contract out for custodial services 
Contract out for machine/fabrication shop operations 
Contract out for mail distribution services 
Contract out for operations of onsite gas stations 

Brookhaven NL 
Brookhaven NL 
Brookhaven NL 
Brookhaven NL 
Brookhaven NL 

Painting 
Housekeeping 
Automobile Fleet Operations 
Computer Operations 
Heavy Equipment Maintenance 

Contract out for faculties painting services 
Contract out for housekeeping services 
Contract out for automobile fleet operations 
Contract out for computer operations services 
Contract out for heavy equipment maintenance 

Brookhaven NL 
Brookhaven NL 
Brookhaven NL 
Brookhaven NL 
Brookhaven NL 

PC Support 
Refuse Collection and Disposal 
Rigging Services 
Grounds Maintenance 
Security 

Contract out for PC support services 

Contract out for solid waste collection and disposal 
Contract out for rigging services 
Contract out for grounds maintenance 
Contract out for security services 

Brookhaven NL 
ETEC 

Fermilab 
Fermilab 
Fermilab 

Payroll 
Site Reuse 

Janitorial Services 
Onsite Taxi/Shuttle 
Unused Office Space 

Contract out for payroll services 
Permit reuse of DOE-owned buildings/contractor-owned land by cost-
sharing facility cleanup 
Contract out for janitorial services 
Contract out for onsite passenger transportation services 
Sell or lease unused office space 

Fermilab 
Fermilab 
Fermilab 
Fermilab 
Fermilab 

Cafeteria 
Medical Facilities 
Vehicle Maintenance 
Emergency Management Services 
Travel Services 

Contract out for cafeteria operations 
Contract out for medical services 
Contract out for maintenance of combustion engine vehicles 
Contract out for security, fire protection, and central alarm services 

Contract out for travel services 

Fermilab 
Fermilab 
Fermilab 
Fermilab 
Fernald 

Rigging Services 
Refuse Collection 
Vending Machines 
Carpentry and Painting 
Uranium 

Contract out for rigging services 
Contract out for refuse collection services 
Contract out for vending machines services 
Contract out for carpentry and painting services 
Sell excess normal uranium 

Fernald 
Golden 

Waste Pits Remedial Action 

Office Space for the NREL 

Contract out for remediation of Operable Unit 1 
Privately construct and lease-to-purchase office space for NREL 
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Actual and Potential Privatization Projects Listed by Location—Continued 

Location Project Description 
Grand Junction 

Hanford 
Hanford 
Hanford 
Hanford 

Grand Junction Project Office 
Operations 
Advanced Training Technologies 

Tributyl Phosphate Treatment 
Conversion of Asbestos Waste 
FFTF Tritium Production 

Contract out to provide specialized services to operate GJPO and its remediation 
program 

Contract out for advanced training technologies 

Contract out for incineration of TBP Waste 
Mineralogical conversion of asbestos into a nonhazardous waste 
Contract out the production of tritium at the Fast Flux Test Facility 

Hanford 
Hanford 
Hanford 
Hanford 
Hanford 

Tank Waste Remediation System 
Energy Savings Performance 
Electrical Services 
300 Area Utilities Transition 
Low-Level Waste Oil Treatment 

Contract out the clean up of 56 milUon gaUons of stored waste 
Contract out water consumption reduction in the 200 and/or 300 Areas 
Contract out for electricity 
Transfer electrical, water, and sewer systems to the City of Richland 
Contract out for treatment of low-level waste oil 

Hanford 
Hanford 
Hanford 

Hanford 
Hanford 

Debris Macroencapsulation 
Thermal Treatment 

Integrated Recycling/Reclamation/ 
Compaction Facility 

Decontamination Laundry Service 

Railroad Operations 

Contract out for macroencapsulation of mixed waste debris 
Contract out for thermal treatment of mixed waste 

EstabUsh a single point for recycling/reclaiming/compacting slightly contaminated 
metals 

Contract out for decontamination laundry service 

Contract out for onsite railroad operations 
Hanford 

Hanford 
Hanford 
Hanford 
Hanford 

Fire Protection and Emergency 
Health Services 

Low-Level Waste Compaction 
Property Donations 
Low-Level Mixed-Waste Stabilization 
Screened Sales of Property 

Contract out for fire protection and emergency health services 

Contract out for low-level-waste compaction services 
Donate excess personal property to local schools and similar organizations 
Contract out for stabihzation of low-level mixed waste 
Port of Benton screens excess personal property for use by local businesses 

Hanford 
Hanford 
Hanford 

Hanford 
Hanford 

Law Enforcement Services 
Building Reuse 
HVAC Privatization 

Metal Fabrication 
Property Sales 

Contract out for some law enforcement services with Benton County 

Lease onsite building that houses a privately owned extrusion press 
Contract out for operations of sitewide heating, ventilation, and air-
conditioning systems 
Contract out for metal fabrication services 
Sell excess property for fixed prices and at auction 

HQ/DP 
HQ/ER 
HQ/HR 

HQ/NE 

HQ/RW 

Site Transition and Reuse Initiative 
Fermi and Lawrence Awards 
Working Capital Fund 

Production of Isotope Products and 
Services 

National Spent Nuclear Fuel 
Transportation 

Contract out for management of excess or underused real estate 
Contract out for the administration of the Fermi and Lawrence Awards process 
Establish internal capacity to provide administrative services usually provided by other 
agencies 

Permit competitively selected enterprise to produce, market, and distribute 
certain isotopes 

Contract out for waste acceptance, transportation, and storage of HDW 
and services for commercial spent nuclear fuel 

Idaho NEL 

Idaho NEL 
Idaho NEL 
ITRI 
Kansas City 

Lease of Power Burst Facility 

Advanced Mixed-Waste Treatment 
Pit 9 Demonstration 

ITRI Commercialization 
Information Systems 

Lease Power Burst Faculty to the Idaho Brain Tumor Center for medical 
radiobiology purposes 
Contract out for treatment of mixed wastes 
Contract out for treatment of radioactive waste 
Permit a contractor to lease ITRI and sell services to DOE and others 
Contract out for information systems 
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Actual and Potential Privatization Projects Listed by Location—Continued 

Location Project Description 
Kansas City Fire Protection Services 
Kansas City Medical Services 
Kansas City Building and Grounds Services 

Kansas City Utilities Services 
Kansas City Transportation 

Contract out for firefighting services on the site 

Contract out for medical services 
Contract out for buildings and grounds services 
Contract out for utilities engineering and maintenance services 
Contract out for materials transportation services 

Kansas City Stores 
Kansas City Real and Personal Property Maintenance 
Kansas City West Boilerhouse 
Kansas City Word Processing/Graphic Arts 
Kansas City Data Center Operations 

Contract out for operation of component inventory 
Contract out for maintenance of plant assets 
Contract out to provide onsite steam and chilled water 
Contract out for onsite word-processing and graphics support 
Contract out for report printing and publishing support 

Kansas City 
Kansas City 
Kansas City 
Los Alamos NL 
Los Alamos NL 

Cafeteria 
Security Services 
Excess and Reclamation 
Wellness Center 
Duplicating Services 

Contract out for onsite cafeteria 
Contract out for improved security services 
Contract out for property management services 
Contract out the operations of the Wellness Center 
Contract out for duplicating services operations 

Los Alamos NL Radioactive-Liquid-Waste Treatment 
Facility 

Los Alamos NL Hazardous Material Transportation 
Los Alamos NL Compressed-Gas-Facility Operations 
Los Alamos NL Microsystems Maintenance and PC Stores 
Los Alamos NL Los Alamos Air Transportation 

Contract out for the operations and maintenance of the Uquid-waste treament 
facility 
Contract out for onsite and offsite hazardous material transportation services 

Contract out for operations of compressed-gas facility 
Contract out for maintenance of microsystems and PCs 
Subsidize commercial air carrier service to Los Alamos 

Mound 
Mound 
Mound 
Mound 
Mound 

Metrology 
Asset Leasing 
Real Estate Disposal 
Radiometric Calorimetry 
Emergency Response 

Contract out metrology services 
Lease real and personal property under economic development provisions 

Sell about 100 acres of the site 
Contract out research, development, fabrication, and testing of calorimeters 
Contract out fire protection, emergency medical, and hazardous-material-spills services 

Mound 
Mound 
Nevada Test Site 
Nevada Test Site 
Nevada Test Site 

Isotope Production and Sales 
Maintenance and UtiUties 
Housing Services 
Information Management Services 
Motor Pool Operations 

Contract out for isotopes production and sales 
Contract out for facilities and utilities operations and maintenance services 
Contract out for onsite housing services for employees and subcontractors 
Contract out for information management services 

Contract out for operations of motor pool 
Nevada Test Site 
Nevada Test Site 
Nevada Test Site 
Nevada Test Site 
Nevada Test Site 

Cafeteria 
Medical Services 
Radio Pager Operations 
Janitorial Services 
Printing Services 

Contract out for cafeteria operation 
Contract out for medical services 
Contract out for radio pager operations and maintenance 

Contract out for janitorial services 
Contract out for printing services 

Nevada Test Site 
Nevada Test Site 

Nevada Test Site 
Nevada Test Site 
Nevada Test Site 

Internal Office Equipment Moves 
Warehousing 

Graphics Services 
Testing Services 
Property Records Management 

Contract out for office equipment moves throughout the site 
Contract out for storage of site equipment and shipping/receiving of equipment 
to/from offsite location 

Contract out for the site's priniting plant functions 
Contract out for calibration laboratory and chemical analysis laboratory services 
Contract out for property record keeping services 
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Actual and Potential Privatization Projects Listed by Location—Continued 

Location Project Description 
Nevada Test Site 
Nevada Test Site 
NPR 

Oak Ridge 

Oak Ridge 

Drilling Technology 

Fire Protection 
Divestiture of NPR (Elk Hills) 

Wastewater and SludgeTreatment 

Safety Glasses Dispensing 

Transfer the technology related to "big hole" drilling 
Contract out for fire protection services 
Sell facility on a competitive basis or reform it into a wholly owned government 
corporation 
Contract out wastewater and sludge treatment facility 

Contract out for safety glasses dispensing services 
Oak Ridge Physical Therapy 
Oak Ridge Environmental SampUng 
Oak Ridge Sanitary Waste Disposal 

Oak Ridge Cafeteria 

Oak Ridge Medical Facility 

Contract out for physical therapy services 
Contract out for environmental sampling services 
Contract out for sanitary waste disposal services 
Contract out for cafeteria operations 
Contract out for medical facihty operations 

Oak Ridge Inorganic Sludge Treatment and Disposal 
Oak Ridge Remote-Handled TRU Waste Treatment 
Oak Ridge West End Sludge Treatment 

Oak Ridge Broad Spectrum Mixed-Waste Treatment 
Oak Ridge Transuranic Waste Treatment 

Contract out for the treatment and disposal of inorganic sludge 
Contract out for TRU waste treatment 
Contract out for sludge treatment and disposal 
Contract out for retrieval, transportation, and treatment of a variety of mixed wastes 

Contract out for retrieval and treatment of onsite transuranic wastes 
Oak Ridge Inorganic Sludge Treatment 

Oak Ridge Precious Metals 
Oak Ridge Vision 2010 
Oak Ridge Land and FaciUties 
Oakland Stainless Steel Pump 

Contract out for the treatment and disposal of inorganic wastes 
Conduct a series of sales of excess precious metals 
Permit commercial reclamation and reuse of contaminated materials and equipment 

Lease 1,000 acres and barge facility 
Sell excess stainless steel pump 

Oxnard 
Paducah 
Paducah 
Paducah 
Pantex 

Site Real Property 
Fluorine Generator Cells and Equipment 
UF4 T-Hoppers and Material 
Metal Reduction Facility 
Food Service Operations 

Sell buUdings and land at site 
Sell 117 fluorine generator cells and related equipment 
Sell UF4 T-hoppers and material 
Contract out for restart of C-340 reduction facility 
Contract out for onsite food services 

Pantex 
Pantex 
Pantex 
Pantex 
Pantex 

High-Explosives Mission 
Environmental Regulations Compliance 
Laundry Services 
Duplicating Services 
Environmental Protection Monitoring 

Contract out for the operations of the Pantex high-explosives mission 
Contract out for environmental permit appUcation preparation and compliance services 
Contract out for onsite laundry services 
Contract out for onsite duplicating services 
Contract out for bioassay services 

Pantex Health Care Services 
Pantex Internal/External Radiation Dosimetry 
PETC NIPER 
Pinellas Real Property Sales 
Portsmouth Lithium Hydroxide Removal 

Contract out for onsite health services 
Contract out for health physics services and maintain bioassay program 
Privatize NIPER 

Sell Pinellas Plant 
Sell excess lithium hydroxide stored on the site 

Princeton Lab Medical Services 
Princeton Lab Accounts Payable Services 
Princeton Lab Mail Services 
Princeton Lab Janitorial Services 
Princeton Lab Security and Emergency Preparedness 

Services 

Contract out for medical services 
Contract out for accounts payable services 
Contract out for maU services 
Contract out for janitorial services 
Contract out for security and emergency preparedness services 
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Actual and Potential Privatization Projects Listed by Location—Continued 

Location 
Princeton Lab 
Rocky Flats 

Rocky Hats 

Rocky Flats 

Rocky Flats 

Rocky Flats 
Rocky Flats 
Rocky Flats 
Rocky Flats 
Rocky Flats 

Rocky Flats 
Rocky Flats 

Rocky Flats 

Rocky Flats 
Rocky Flats 
Rocky Flats 
Rocky Flats 
Rocky Flats 
Rocky Flats 
Rocky Flats 
Rocky Flats 
Rocky Flats 
Rocky Flats 
Rocky Flats 
Rocky Flats 
Rocky Flats 

Rocky Flats 
Rocky Flats 

Rocky Flats 

Rocky Flats 

Rocky Flats 
Rocky Flats 

Rocky Flats 
Rocky Flats 

Rocky Flats 
Savannah River 
Savannah River 
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Project 
Payroll Services 

Metal Working Machinery 
Precious Metals, Metals, and Petroleum 
Products 
Woodworking Machinery 
Electrical and Electronic Equipment 
Used for Quality Assurance 
Materials Handling Equipment 
Emergency Services Equipment 
HERA Filter Testing 
Instruments and Laboratory Equipment 
Accelerated Life Testing 
Miscellaneous Support Equipment 
Site Real Property 
Site Deactivation, Decommissioning, 
Decontamination, and Demolition 
Low-Level Waste Storage Facility 
Plutonium Storage Facility 
RCRA Subtitle C Storage Facility 
TRU Waste Storage Facility 
Maintenance and Repair Shop Equipment 

Security 
Information Management 
Training 
Waste Certification 
Payroll 

Medical/Dosimetry 
National Conversion Pilot Project 
Analytical Laboratories 

Telecomm and Computers 
Standards Integration and Assurance 

Asbestos Abatement and Management 

Highly Enriched Uranyl Nitrate 

Procurement Quality Engineering 
Precision Joining Center 

Radiological Instrument Calibration 
Mobile Gamma Ray Sentry 

Nondestructive Assay/Testing 
ConsoUdated Water System 
Heavy Water 

Description 
Contract out for personnel payroll 

Sell lathes, mills, presses, saws, and so forth 
Transfer copper brass, gold, RCRA -controlled substances, and so forth 

Sell woodworking machinery and equipment 
Sell oscilloscopes, automated inspection equipment, radiation detection 
equipment 
SeU forkUfts, aerial lifts, carts 
Sell hazardous spill cleanup kits, ambulance, pumper trucks, hoses 
Commercialize quality-assurance services on HEPA filters 
SeU distillers, beakers, tables microscopes 
Contract out material life testing services to employee spinoff 

Sell athletic, cafeteria, audio/visual equipment 
Sell buildings and land at site 
Private financing of activities needed to vacate the site 

Private financing of a low-level waste storage facility 
Private financing of a plutonium storage facility 
Private financing of a RCRA Subtitle C Storage Facility 
Private financing of TRU waste storage facihty 

Sell motors, pumps, bearings, pipes 
Contract out for security services 

Contract out for information management services 
Contract out for ES&H, engineering, materials management, and other training needs 
Contract out for waste generation and certification activities 
Contract out for payroll services 
Contract out for medical and dosimetry services 
Commercialize recycling and reforming of scrap metals 
Contract out for analytical activities such as field sampling and bioassay 

Contract out for telecommunications and computer operations 
Contract out for development of sitewide standards for program, pohcy, 
and procedures 
Contract out for inspection, sampling, and characterization of asbestos 
in buildings 

Contract out for the removal of highly enriched uranyl nitrate 

Contract out for quality-assurance for procurement activities 
Contract out for research and development of new joining concepts and short-run 
production to employee spinoff 

Contract out for radiation instrumentation calibration services to employee spinoff 
Contract out for mobile in-situ gamma ray characterization services to employee 
spinoff 
Contract out for nondestructive assay and testing of waste containers 
Contract out for operations of consolidated water systems 
SeU heavy water 
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Actual and Potential Privatization Projects Listed by Location—Continued 

Location Project Description 
Savannah River 186 Basin Facility 
Savannah River Radiation Monitors 
Savannah River Analytical Laboratory Services 
Savannah River Savannah River Technology Center 
Savannah River TNX Operations 

Lease faciUty to aquaculture business 
Contract out for calibration and maintenance of radiation monitors 
Contract out for operations of analytical laboratory services 
Contract out for operations of SRTC 
Contract out for operations of TNX Facility 

Savannah River 
Savannah River 
Savannah River 
Savannah River 
Savannah River 

Timber 
Waste Facilities in H and S Areas 
Facility Reuse in M Area 
Sanitary Wastewater System 
Computer Software Development 

Sell timber from the site 
Contract out for liquid and/or gaseous nitrogen for use in waste facilities 
Lease buildings in M Area 
Contract out for sanitary wastewater services 
Contract out for software development 

Savannah River 

Savannah River 
Savannah River 
Savannah River 
Savannah River 

Power and Steam Generation and 
Transmission 
Low-Level Waste Reduction 
Basic Ordering Agreements 
Construction Contracting 
Motor Repair 

Lease out electrical and steam generation and transmission lines 

Contract out for volume for services to reduce low-level waste 
Contract out to quickly obtain specialized services for environmental restoration work 
Contract out with fixed-price contracts for onsite construction work 
Contract out for specialized motor repair services 

Savannah River 
Savannah River 
Savannah River 
Savannah River 
Savannah River 

A and E Services 
Turbine Generators 
Saltstone Facility 
Radioactive Laundry 
Facility Reuse in P Area 

Contract out A and E services 
Sell surplus gas turbine generators 
Contract out operations of Saltstone Facility 
Contract out laundering of slightly rad-contaminated clothing and breathing respirators 
Lease 105-P Assembly Area building 

Savannah River 
Savannah River 
Savannah River 
Savannah River 
Savannah River 

Land Reuse 
Computer Training 
Machine Shop 
News Clipping 
Offsite Buildings 

Lease 75 acres of land on site 
Contract out for computer training services 
Contract out for routine, unclassified machine shop work 
Contract out for news clipping services 
Contract out for cleaning and maintenance services at DOE buildings leased 
offsite 

Savannah River Sanitary Waste 

Savannah River 
Savannah River 
Savannah River 
Savannah River 

Telecommunication 
Mixed Waste Treatment 
Wastewater Treatment FaciUty 
Land Lease 

Contract out for the collection and hauling of sanitary waste from the site to an 
offsite landfill 
Contract out for telecommunications operations 
Contract out for the treatment of about 500,000 gallons of mixed waste 
Donate wastewater treatment facility to Aiken County 
Lease 70 acres of site land to a wood flooring manufacturer 

Savannah River 
SPR 
West Valley 
WestVaUey 
West Valley 

Analytical Services 
SPR Commercialization Project 
Temporary Technical Support 
Temporary Technical Support 
AOC Snow Removal 

Contract out for routine laboratory analyses 
Lease unneeded assets to private concerns 
Contract out for temporary technical support at the vitrification plant 
Contract out for temporary technical support services 
Contract out for snow removal services 

West Valley Janitorial Services 
WestVaUey Landscaping Services 
WestVaUey Transportation Services 

WETO WETO Privatization (Butte) 
WTPP Information Systems Help Desk 

Contract out for janitorial services for the Ashford Office Complex 
Contract out for landscaping services at the Ashford Office Complex 
Contract out for bus transport between the Ashford Office Complex and West 
Valley main plant 
Privatize WETO facilities 
Contract out for information systems support 

WIPP Presentation Contract out for graphics and presentation development 
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Appendix B 
Make-or-Buy Decision Tree 

The Make-or-Buy Decision Tree is a direct result of 
one of the recommendations of the Department's 
Contract Reform Team Report, published in 1994. 
This report recommended that the Department 
improve its make-or-buy decisionmaking process 
and explore more cost-effective contracting strate
gies. In seeking cost-efficiencies, DOE is looking to 
commercial entities outside the traditional M&O 
community as possible sources for performing work, 

either directly or through a subcontract administered 
by a management contractor ("buy"). 

The Decision Tree is an analytical tool for ensuring 
that a decision that an M&O contractor will continue 
to "make" a product or service in-house, rather than 
"buying" it from outside commercial sources, 
properly meets one or more specific exceptions, and 
that the reasons for the exception(s) are documented. 
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Make-or-Buy Decision Tree 

Section I 

Yes No 

1. Is there a satisfactory outside source (or sources)? 

If "YES," continue remainder of form. If "NO," do work in-house and attach 
Section II, "Commercial or Other Source Availability," and supporting rationale. 

2. Would procurement from an outside source disrupt or delay an essential program? 

If "NO," continue form. If "YES," perform work in-house and attach Section III, 
"Core Competency," and supporting rationale. 

3. Is the work considered to be necessary to a "core competency" and therefore must 
be performed in-house? 

If "NO," continue form. If "YES," perform work in-house and attach Section III, 
"Core Competency," and supporting rationale. 

4. Is the work considered to be necessary for maintenance of a critical defense capa
bility and/or to maintain national security interests? NOTE: These would normally 
also be considered as core competencies. 

If "NO," continue form. If "YES," perform work in-house and attach Section IV, 
"Defense Capability/Special Weapon Safety/Security," and supporting rationale. 

5. Does the work involve significant environmental danger to either the general public, 
contractor employees, or the environment that requires immediate action and that 
precludes the use of a contractor? 

If "NO," continue form. If "YES," perform work in-house and attach Section V, 
"Environmental and Safety Issues," and supporting rationale. 

6. Does the work involve technology transfer and research advancement issues that 
may have to be handled in-house? 

If "NO," continue form. If "YES," perform work in-house and attach Section VI, 
"Technology Transfer and Research Advancement," and supporting rationale. 
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Yes Wo 

7. Is temporarily surplus manpower available in-house to justify a "make" decision 
that would otherwise be a "buy" decision? NOTE: This may only be appropriate 
where the work scope is also temporary and is within the capability of the surplus 
manpower. 

If "NO," continue form. If "YES," perform work in-house and attach Section VTJ, 
"Cost Issues," a Make-or-Buy cost benefit analysis (currently under development), 
and supporting rationale. 

8. Can the work be performed in-house for less cost than an outside source? (This 
should be based on an analysis of cost using Section VII, "Cost Issues.") 

If "NO," attach Section VII and continue form. 

If "YES," attach Section VII with supporting rationale and perform work in-house. 
NOTE: Where possible, proposals should be solicited from outside sources for 
comparison against the contractor's in-house estimate. 

9. Purchase from outside source. 

Section II—Commercial or Other Source Availability 

To the greatest extent possible, Department of Energy contractors shall seek out qualified sources of supply 
who can satisfactorily meet contractor requirements at least cost. 

Yes No 

1. Is the item or service readily available from the commercial sector (including small 
businesses, small disadvantaged businesses, women-owned businesses, and busi
nesses in labor surplus areas) or other sources? 

If "NO," continue with form and provide supporting rationale. If "YES," return to 
Section I. 

2. Has a market survey been conducted to determine whether two or more commercial 
sources are available and interested in providing the product or service? 

If "NO," continue with form and provide rationale as to why market survey was not 
conducted. If "YES," provide summary of techniques used to conduct market 
survey and results of survey. 
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Yes No 

3. Are other sources (for example, contractor at another DOE facility, other govern
ment source) available? 

If "NO," continue with form and describe any potential sources that were 
considered. 

4. Can an outside commercial source (including small businesses, small disadvantaged 
businesses, women-owned businesses, and businesses in labor surplus areas) or 
other source be readily developed (development of technical expertise, purchase of i 
special tooling and equipment)? \ 

! 
If "NO," provide rationale. If "YES," return to Section I. | 

Section III—Core Competencies 

DOE contractors shall maintain sufficient capabilities in core competencies to meet DOE-assigned mission 
requirements. The contractor and DOE must have a clear mutual understanding of what the core competen
cies for a contract are. 

Definition: Core Competencies—A set of unique customer-oriented requirements for products, services, or 
technologies that are critically essential for meeting current or future mission requirements, maintaining 
facility operations, controlling outsourced activities, conducting authorized research and development 
projects, and/or maintaining technological capability. 

yes Wo 

1. Has DOE or some other agency (in the case of a Work for Others situation) 
specified that the prime contractor shall perform the work? 

If "YES," provide specific details regarding the government direction. 

If "NO" continue with form. 

2. Is it essential that the prime contractor maintain a critical capability because of a 
weak vendor/supplier base? 

If "YES," provide supporting rationale. 

If "NO" continue with form. 
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Yes No 

3. Is it essential that the prime contractor retain this effort to maintain the continu
ity of research effort already being performed by the prime contractor? 

If "YES," provide supporting rationale. 

If "NO," continue with form. 

4. Does the prime contractor need to retain a small cadre of sufficiently specialized 
and talented managers or technical experts to adequately oversee their outsourced/ 
subcontracted activities (both supplies and services)? 

If "YES," provide supporting rationale, including brief description of number of 
in-house personnel and number and dollar value of subcontracting activity. 

If "NO," continue with form. 

5. Does the prime contractor need to preserve existing capabilities for an essential and 
unique technology source? 

If "YES," provide supporting rationale. 

If "NO," continue with form. 

6. Are these technological capabilities necessary to provide essential capabilities 
in reasonably foreseeable future core competencies as well as current core compe
tencies? 

If "YES," provide supporting rationale. 

If "NO," continue with form. 

7. If schedules are not met for essential or critical projects and schedules can not be 
effectively maintained through the use of a subcontractor, will substantial additional 
costs be borne by the Government? 

If "YES," provide supporting rationale. 

If "NO," return to Section I. 
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Section IV—Defense Capability/Special Weapon Safety/Security 

DOE contractors shall ensure that essential defense capabilities are maintained, security issues are fully 
considered, and safety issues are adequately resolved during the make-or-buy decision process. 

Yes 

1. Is the product or service critical to an essential defense capability, and/or does the 
product or service relate to special weapons safety and security issues? 

If "YES," continue with form. 

If "NO," return to Section I. 

2. Has DOE (or some other Federal agency with DOE's concurrence) specifically 
identified specific processes, services, or products that must be performed or 
fabricated by the prime contractor (e.g., subcontractor, other DOE prime contractor, 
or Government agency) in the interests of defense capability or national security? 

If "YES," comply with DOE direction and provide details regarding DOE direction. 

If "NO," continue with form. 

3. Has DOE (or some other Federal agency with DOE's concurrence) specifically 
identified specific processes, services, or products that must be performed or 
fabricated by some other organization (e.g., subcontractor, other DOE prime 
contractor, or Government agency) in the interests of defense capability or national 
security? 

If "YES," comply with DOE direction and provide details regarding DOE direction. 

If "NO," continue with form. 

4. Does the product or service require the handling, processing, or fabrication of 
controlled nuclear material, other controlled material, and/or other controlled 
components and subcomponents that would require DOE approval before the 
product or service can be outsourced? 

5. Does the prime contractor and/or other contractors currently have the technical 
expertise, equipment, and/or plant facilities to build the product or perform the 
service without impacting other DOE programs? 

6. Would a either a "buy" or "make" decision result in a loss of personnel with essen
tial technical expertise? 

If "YES," provide supporting rationale. 
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Yes No 

7. Is the proposed make-or-buy decision consistent with DOE short- and long term 
defense requirements? 

8. Do special weapon security and safety considerations preclude contracting out? 

If "YES," provide supporting rationale. 

9. Is it desirable to expand or develop alternate sources of supply in order to maintain 
defense supply capabilities? 

Section V—Environmental and Safety Issues 

The Department's prime contractors will perform make-or-buy decisions with the ultimate objective of 
ensuring that potential risks to human health and the environment are eliminated or reduced to prescribed 
safe levels in a timely manner 

Yes No 

1. Does the potential hazard to the general public, contractor employees, subcon
tract employees, and/or the environment constitute a serious threat or emer
gency situation that requires immediate action that precludes the use of a subcon
tractor? NOTE: If the response to the threat or emergency involves both exigent 
short-term corrective actions and long-term corrective actions, time considerations 
may very likely preclude a "buy" decision for the short-term corrective action, but 
may not necessarily preclude a "buy" decision for the long-term portion of the 
corrective action. 

If "YES," provide supporting rationale. 

If "NO," continue with form. 

2. Do industrial or commercial activities generate similar types of hazardous, radioac
tive, sanitary, mixed, transuranic, and mixed waste generated by the DOE facility? 

If "YES," provide brief description of industrial or commercial situation and 
continue with form. 

If "NO," skip to question 5 of this form. 
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Yes No 

3. Have industrial or commercial activities already perfected or marketed treatment, 
storage, or disposal techniques that can be used/modified to meet DOE's require
ments? 

If "YES," a "buy" decision is warranted unless some other overriding consideration 
is present. 

If "NO," provide supporting rationale and continue with form. 

4. Can treatment, storage, or disposal techniques that have been used to meet DOE's 
requirements be used or modified to meet industrial and commercial applications? 

If "YES," a "buy" decision is usually warranted to facilitate technology transfer 
unless some other overriding consideration is present. 

If "NO," continue with form. 

5. Do contractors have the necessary expertise to treat, store, or dispose of hazardous, 
radioactive, and mixed waste generated by the DOE facility in a safe, environmen
tally sound manner, and to comply with applicable laws, regulations, and agree
ments in a cost-effective manner? 

If "YES," a "buy" decision is usually warranted unless some other overriding 
consideration is present. 

If "NO," continue with form. 

6. Can contractors develop and implement innovative, cost-effective processes to 
utilize existing technologies; increase industry capability for solving DOE environ
mental restoration/waste management problems; or prevent future pollution and 
waste generation problems? 

If "YES," a "buy" decision is usually warranted unless some other overriding 
consideration is present. 

If "NO," continue with form. 

7. Can contractors perform environmental waste management and remediation activi
ties in a safe, environmentally sound, and cost-effective-manner at a particular site 
for specific types of waste products? 

If "YES," a "buy" decision is usually warranted unless some other overriding 
consideration is present. 

If "NO," return to Section I. 
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Section VI—Technology Transfer and Research Advancement 

Departmental applied technology programs supporting strategic goals in the marketplace (for example, 
alternative energy sources or energy applications, energy-efficient technologies, or environmental cleanup 
technologies with commercial applications) will use "buy" decisions as the preferred path to deployment 
since the private sector has to necessarily take the lead on issues of commercial applications, market opportu
nities, and economic requirements. Similarly, the Department will promote (where feasible) the development 
of independent private-sector capabilities for providing technical requirements and conducting innovative 
research projects in order to encourage a competitive marketplace for continuing research and development 
activities for critical energy science and technology programs. 

yes Wo 

1. Are there any potential commercial or industrial applications for the product or 
service being developed? 

If "YES," provide brief description of the likely commercial marketplace and 
continue with form. 

If "NO," return to Section I. 

2. Is the existing technology or existing research adaptable for commercial or indus
trial applications (both current applications and applications that are reasonably 
foreseeable in the near future)? 

If "YES," continue with form. 

If "NO," provide supporting rationale. 

3. Do industrial or commercial firms have the technical expertise, research facilities, 
and/or manufacturing capabilities to adapt existing research findings to develop the 
industrial and commercial applications of the technological product or service? 

If "NO," provide supporting rationale and perform work in-house. 

If "YES," a "buy" decision is warranted unless some other overriding evaluation 
criteria warrant a "make" decision. 

4. Do industrial or commercial firms have the technical expertise and research facili
ties to continue existing research? 

If "NO," provide supporting rationale and perform work in-house. 

If "YES," a "buy" decision is warranted unless some other overriding evaluation 
criteria warrant a "make" decision. 
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Section VII—Cost \ssues 

The Department's prime contractors will obtain quality performance at least cost, consistent with departmen-
tally approved, program-specific factors. Indirect-cost functions and routine services should be bought unless 
the prime contractor can perform at a lower cost or other overriding reasons leading to a "make" decision are 
thoroughly documented. 

Yes No 

1. Are products being manufactured or activities currently being performed by the 
prime contractor in areas where the company is not expected to be preeminent in 
product or service quality or cost-effectiveness? 

2. Does the product or service constitute work that is significantly different from the 
prime contractor's current operations? 

3. Is there a commercial market for these products and services? If there is a commer
cial market: 

a. Do potential contractors have greater technical expertise or ready access to 
skilled labor, manufacturing equipment, proprietary technologies, new tech
nologies, or raw materials that the prime contractor does not? 

b. Do potential contractors have cost advantages due to experience in this field? 

c. Are these cost advantages made more significant by technological and competi
tive uncertainties in the marketplace? 

4. Will capital equipment or facilities be required to implement a "make" decision? If 
additional capital equipment or facilities are required: 

a. Will a substantial capital or labor investment be required before the prime 
contractor can make the product or perform the service? 

b. Is sufficient capital funding available to implement the "make" decision? 

c. Will the additional capital equipment and facilities be fully utilized on this 
project? 

d. Can the additional equipment and facilities be used on other projects? 
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Yes No 

e. Are there major risks in this area (for example, rapid technological obsoles
cence in this area, schedule risks, or liability)? 

f. Will rapid technological obsolescence likely make a dedicated facility obsolete 
prior to obtaining a fair return on the investment? 

g. Will the requirement for the product or service continue for a sufficiently long 
period to justify the investment? 

5. Can potential contractors allocate nonrecurring costs and/or overheads (for 
example, development of necessary skills, construction of dedicated equipment and 
facilities, manufacturing overhead, engineering overhead) among several clients? 

6. How frequently will the product or service be used? If the product or service is 
required on an infrequent basis: 

a. Can the product be rented or the service performed by temporary employees? 

b. Are competent suppliers available to meet short-term or infrequent require
ments? 

c. Will the product or service utilization rate (if performed in-house) be suffi
ciently high to prevent an underutilization of assets? 

7. Does the prime contractor currently have the labor, equipment, or facility resources 
to make the product or provide the service without incurring any additional expen
ditures? 

a. What effect will a "make" decision have on other prime contractor projects? 

b. Are the prime contractor's labor, equipment, or facility resources currently 
being underutilized? Will they be underutilized? 

c. If current resources are being underutilized, does the utilization of existing 
resources result in less overall cost to the Government even though commercial 
suppliers can provide the product or service at a lower unit price? 

d. Would developing alternate supply sources or dual sources provide added 
flexibility for contracting in emergencies and/or handling peak workload 
requirements? 
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yes Wo 

8. Can performance objectives and/or product specifications be sufficiently defined to 
put in a statement of work to a contractor to allow for a procurement that is not 
cost-reimbursement based—that is, fixed-price? 

9. Have performance measures been sufficiently defined to measure the quality of the 
contractor's product for supply items or the contractor's performance for services? 

10. If the answers to the above questions indicate that either a "make" or a "buy" 
decision is feasible, a cost/benefit analysis should be conducted between the 
"make" and "buy" alternatives and/or competitive proposals solicited from commer
cial sources to determine which alternative provides for quality performance at least 
cost without jeopardizing national security interests or other departmental priorities. 
The cost/benefit analysis should be a life-cycle cost analysis that covers the period 
of performance for the potential subcontract resulting from a "buy" decision, or 
some appropriate period that accounts for significant cost differences or future cost 
avoidance between a "make" or "buy" decision. The cost analysis should answer the 
following questions (a matrix of costs that should be considered for both current 
and optimized in-house performance of the work vs. contracting out with the private 
sector is currently under development and will be issued at a later date): 

a. What are the total costs that will be incurred if the prime contractor makes the 
product or provides the service? These should also be viewed as the total costs 
that would be eliminated if the contractor were to no longer produce the product 
or service. For example, when evaluating the elimination of a certain number of 
labor hours associated with a service, one must determine what indirect rates 
should be applied to the deleted labor costs. Clearly, that portion of the labor 
overhead or G&A rates that apply directly to the deleted hours (social security, 
fringe benefits, etc.) should be included in the calculation. However, there are 
portions of the indirect rates that would not disappear with the deleted product 
or service and should, therefore, not be included in the evaluation (e.g., amor
tized facility maintenance, a portion of electrical power not eliminated, remain
ing indirect administration costs, etc.) This analysis should assess the cost of 
both the current in-house effort and the cost of an optimized or the most effi
cient in-house effort—seek the input of the work force and their representatives 
on ways to optimize and reduce costs of the in-house effort. 

b. What are total costs (including the purchase price) that will be incurred if the 
prime contractor buys the product or service (e.g., technical liaison with the 
subcontractor and/or provision of facilities, equipment, raw material, and labor 
resources to the contractor)? 
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Yfes^ No 

c. Are there other benefits besides reduced costs that argue in favor of a buy 
decision? List these benefits and describe the extent to which they may offset or 
augment cost considerations. 

11. Based upon the detailed cost/benefit analysis and the responses to the questionnaire, 
is it in the best interests of the Government for the prime contractor to "buy" the 
product or service or to retain the work in-house using either the current or a 
reengineered, more efficient process? 

If "YES," buy the product or service (with the appropriate DOE approvals for 
security considerations). 

If "NO," make the product or perform the service in-house at the optimized or most 
efficient cost (with the appropriate DOE approvals for security considerations). 
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Appendix C—Definitions 

Competitive Procurement: The effort by more than 
one offeror to obtain a contract, with the winner 
being selected on the basis of criteria established in 
a solicitation issued by the purchasing office. 

Cooperative Agreement: A type of financial assis
tance involving the transfer of money or property to 
a recipient or subrecipient to accomplish a public 
purpose of support or stimulation authorized by 
Federal statute where the Government intends to 
have substantial involvement. 

Cost/Benefit Analysis: A best-value analysis used in 
competitive negotiated contracting to select the most 
advantageous offer by evaluating and comparing 
factors in addition to cost or price. 

Cost Comparison Analysis: Review and evaluation of 
(1) the separate cost elements and proposed profit 
contained in an offeror's or contractor's cost or 
pricing data and (2) the judgmental factors applied 
in projecting the estimated costs, for the purpose of 
forming an opinion on the degree to which the 
proposed costs represent what the cost of the con
tract should be, assuming reasonable economy and 
efficiency. Cost analysis is used to establish the basis 
for negotiating contract prices when price competi
tion is inadequate or lacking altogether and when 
price analysis, by itself, does not ensure price 
reasonableness. 

Cost Plus Award Fee Contract: A cost-reimbursement 
contract that provides for a fee consisting of (1) a 
base fee (which may be zero) fixed at inception of 
the of the contract and (2) an incentive-type fee, 
based upon a periodic judgmental evaluation by the 
Government, sufficient to provide motivation for 
excellence in such areas, as quality, timeliness, 
technical ingenuity, and cost-effective management 
during contract performance. 

Cost-Reimbursement Contract: A contract that 
provides for payment to the contractor of allowable 
incurred costs to the extent provided in the contract. 

Fixed-Price Contract: A type of contract providing 
for a price that is not subject to adjustment on the 
basis of the contractor's cost experience in perform
ing the contract. 

Government-Owned Contractor-Operated Facility: An 
industrial or R&D facility that is owned by the 
Government but operated by a contractor. 

Joint Venture: A legal entity in the nature of a 
partnership engaged in the joint prosecution of a 
particular transaction for mutual profit. Unlike a 
partnership it does not entail a continuing relation
ship between the parties. It requires a community of 
interest in the performance of the contract or project, 
a right to direct and govern the policy in connection 
with the contract or project, and a duty, which may 
be altered by agreement, to share in both profit and 
losses. 
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Life-Cycle Costing: The total cost to the Govern
ment of acquiring, operating, supporting, and (if 
applicable) disposing of the items being acquired. 

Make-or-Buy Analysis: The process by which a 
determination is made as to which major items to be 
produced or work efforts to be performed should be 
in the prime contractor's facilities and which should 
be subcontracted. This analysis may consider cost, 
timeliness, technical excellence and socioeconomic 
considerations. 

Management and Operating Contract: An agreement 
under which the Government contracts for the opera
tion, maintenance, or support on its behalf of a 
government-owned or government-controlled 
research, development, special production, or testing 
establishment wholly or principally devoted to one or 
more major programs of the contracting Federal 
agency. 

Proprietary Information: Information contained in a 
bid or proposal, cost or pricing data, or any other 
information submitted to the Government by a 
contractor and designated as proprietary. 

Sole-Source Contract: A contract for the purchase of 
supplies or services that is entered into, or proposed 
to be entered into, by an agency after soliciting and 

negotiating with only one source. Such contracts are 
entered into if there is only one source known to be 
able to perform the contract, or if one source for 
justifiable, reason is found to be most advantageous 
for the purpose of contract award. 

Statement of Work: That portion of a contract that 
describes the actual work to be done by the contractor 
by means of (1) specifications or other minimum 
requirements, (2) quantities, (3) performance dates, 
(4) time and place of performance of services, and (5) 
quality requirements. 

Subcontract: A contract or contractual action entered 
into by a prime contractor or subcontractor for the 
purpose of obtaining supplies, materials, equipment, 
or services under a prime contract. 

Surplus Property: Contractor inventory not required 
by any Federal agency. 

Unsolicited Proposal: A written proposal that (1) is 
submitted to a Government agency on the initiative 
of the submitter for the purpose of obtaining a 
contract with the Government and (2) is not in 
response to a formal or informal request (other than 
an agency request constituting a publicized general 
statement of need). 
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