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Gdijornia Depamnmt of Health Services v. Babbitt 

California DHS Sues U S .  Interior Department 
to Compel Land Transfer 

On January 31, the California Department of Health 
Services (DHS) and its Director, S .  Kimberly Belshe, 
filed suit against the U.S.Department of the Interior, 
its Secretary--Bruce Babbitt, and the U.S. Bureau of 
Land Management. The action, which was filed in the 
U.S. District Court for the District of Columbia, 
seeks to compel the Interior Department to transfer 
the Ward Vdey site to DHS for use in siting a low- 
level radioactive waste disposal kcility. The federal 
government's answer to the lawsuit is due on April 1 , 
1997. 

On January 30, California Governor Pete Wdson(R) 
sent letters to Secretaqv Babbitt and U.S. Senator 
Dianne Feinstein (D-CA) informing them of the 

tion. The letters announced that Wdson 
has p"d"gfiT directe DHS to immediately begin conducting 
site tests for tritium and chlorine-36 at Ward Valley as 
recommended by the National Academy of Sciences 
(NAS) in its 1995 report on the planned faciliv. 
Wilson also requested the removal of protesters on 
and around the Ward Valley site in order to provide 
security for the sensitive testing procedures. 

The Issues 
The complaint contains various claims for relief, each 
of which is summarized below. Persons interested in 
additional infbrmation are directed to the complaint 
itself. 

STER 

FaiZure to P e r f m  Minzberiul Duty 

The plainti% assert that the defendants have a 
ministerial duty to issue a patent conveying the Ward 
Valley site under terms and conditions consistent with 
a January 19, 1993 Record of Decision signed by 
then-Interior Secretary Manuel Lujan. 

In issuing its Record of Decision, Interior 
announced that all conditions to the issuance of 
the patent had occurred, including the 
completion of the required environmental 
impact reports, issuance of a findmg of No 
Signrficant Impact under NEPA, and payment 
of the $500,000 price for the land by US 
Ecology, California's license designee ... The 
Record of Decision concluded that the transfer 
of the land to the State of California would serve 
important public objectives ... Defendants are 
bound by this Record of Decision. 

continued on page 16 
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LLW Forum Holds Winter Meeting 
NRC Commissioner Dicus Addresses Group 

The Low-Level Radioactive Waste Forum met in San Diego, California, on February 11 to 14,1997. Twenty-six 
Forum Participants, Alternate Forum Participants, and meeting designees representi 22 compacts and states 
participated. Additional information was provided by 15 resource people h m ,  various y, the States of California 
and Utah; the National Governors' Association; the Western Governors' Association; the National Conference of 
State I-egislatures (NCSL); the Department of the Army; DOE; NRC; the U.S. Geologjcal SurvqrlDepartment 
of Interior; the Electric Power Research Institute; Chem-Nuclear Systems, Inc; and Scientific Ecology Group, 
Inc. 

Also in attendance, as observers, were 16 other state and compact officials; one staff person fiom NCSL; two DOE 
contractor staff members; three NRC staff members; one s d  person fiom the NRC's Advisory Committee on 
Nuclear Waste (ACNW); and 12 representatives of other interested parties includmg a national generators' 
association, a regional enerators' organization, two disposal facility operators, three generators, two consulting 
firms and one anti-nu 3 ear group. 

Highhghts of the meeting follow. 

Forjkber infinnation, see LLW Fomm Meetin? e o r t .  F e b m y  11-14, 199% Prepared by AJZon Associates, Inc. 

Discussion with Commissioner Dicus 
of the NRC 
NRC Commissioner Greta Dicus discussed 

NRC's strategic assessment process; 

external regulation of the U.S. Department of 
Energy; 

certification of the U.S. Enrichment Corporation; 

potential legislation re radioactive waste 
management; 

NRC's proposed rulemaking on radiological criteria 
for decommissioning and NRC's interaction with 
EPA; and 

the international ridioactive waste convention. 

Prior to her appointment to the NRC, Dicus served as 
the Forum Participant for the Central Compact 
Commission. 

Overview of U.S. Geological Survey Studies 
Near Beatty, Nevada: 1976-1 996 
An official of the U.S. Geological Survey (USGS) 
summarized results fiom USGS studies of the 
unsaturated zone near the closed low-level radioactive 
waste disposal site at Beatty, Nevada. He also explained 
the applicability of these results to waste disposal in an 
arid environment. He noted that the USGS program 
on low-level radioactive waste was terminated in 1994, 
but that basic data collection and limited research has 
continued under other auspices, and that the h t t y  
testing may be pursued under the USGS Toxic 
Substances Hydrology program. 

Fonun Participants expressed support for continuation 
of USGS activities in this area. 

continued on page 5 
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DOD Management of Low-Level Radioactive Waste (Number 97.2.1) 
Adopted on February 13, 1997 

Whereas, The Department of Defense Executive Agency for Low-Level Radioactive Waste has served :LS a 
sulgie point of contact for the states and compacts engaged in low-level radioactive waste rnamgement; 

Whereas, Utilizing the services of the Executive Agency by Defense and other federal agencies is cost effective 
and reduces the cost to the nation’s taxpayers; 

Whereas, Worlung with one single ent representing the Department of Defense has reduced state and 
compact time and frustration over d&g with multiple installations and service practices; and 

Whereas, The Department of Defense is reviewing the authorities and responsibilities of the Executive 
Agency therefore, be it 

Resolved, That the Low-Level Radioactive Waste Forum memorializes the U.S. Department of Defense to 
maintain a single Executive Agency responsible for management of low-level radioactive waste. 

Resolved, That the Low-Level Radioactive Waste 
appropriate individuals within the U.S. Department of Defense of this resolution. 

Fonun insuucts the Forum Convenor to notify 

LLW Forum Support for the Texas Low-Level Radioactive Waste Disposal 
Compact Consent Legislation (Number 97.2.2) 

Adopted on February 13, 1997 

Whereas, The Low-Level Radioactive Waste Policy Act of 1980 and its 1985 amendments make states 
responsible for the disposal of commercial low-level radioactive waste generated within their borders; 

Whereas, This same federal law encourages states to brm regional compacts to meet this obligation; 

Whereas, Nine regional compacts, comprising forty-one states, have been consented to by the U.S. 
congress; 

Whereas, The Texas Low-Level Radioactive Waste Disposal Compact-whose members include Texas, 
Maine and Vermont-was negotiated and adopted by its member states to meet their responsibilities under 
federal law; and 

Whereas, The Low-Level Radioactive Waste Fonun, since its inception in 1986, has assisted compacts and 
mafEliated states in meeting their obligations pursuant to federal low-level radioactive waste legislation; 
therefore, be it 

Resolved, That the Low-Lwel Radioactive Waste Fonun encourages the U.S. Congress to expeditiously 
provide its consent, without amendment, to the T- Low-Level Radioactive Waste Disposal Compact. 
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LLW Forum Support for the Amendments to the Midwest Interstate 
Low-Level Radioactive Waste Compact (Number 97.2.3) 

Adopted on February 14, 1997 

Whereas, The Low-Level Radioactive Waste Policy Act of 1980 and its 1985 amendments make states 
responsible for the disposal of commercial low-level radioactive waste generated within their borders; 

Whereas, This same federal law encourages states to form regional compacts to meet this obligation; 

Whereas, Nine regional compacts, comprising foq-one states, have been consented to by the U.S. 
Congress; 

Whereas, Amendments to the Midwest Compact-whose members include Indiana, Iowa, Minnesota, 
Missouri, Ohio and Wisconsin-were enacted by each member state’s legislature and signed into law by 
each member state’s Governor; and 

Whereas, The Low-Level Radioactive Waste Forum, since its inception in 1986, has assisted compacts and 
unaff3ated states in meeting their obligations pursuant to federal low-level radioactive waste legislation; 
therefore, be it 

Resolved, That the Low-Level Radioactive Waste Forum encourages the U.S. Congress to expeditiously 
provide its consent, without amendment, to the Midwest Interstate Law-Level Radioactive Waste 
Compact Amendments. 

Resolved, That the Low-Level Radioactive Waste Forum encourages the President to expeditioush/ sign 
the M i b e s t  Interstate Low-Level Radioactive Waste Compact Amendments. 

LLW Forum Meeting (continued) 

Waste Curies, Volumes and Toxicity: Relationship to Disposal Fees and Surcharges 

B a m d  Site An official of Chem-Nuclear Systems, 
Inc. described the applicable surcharges and the new 
pricing structure fbr low-level radioactive waste disposal 
at Chem-Nuclear’s ficility in Barnwell, South Carolina. 
He discussed key elements of the new pricing and 
explained the customer cost impact. A Scientific 
Ecology Group representative explained the change in 
waste treatment objectives brought about by the new 
pricing system for disposal at Barnwell and how 
generators seem to be responding. He also discussed the 
general &ea of the new disposal rates on waste 
management. A U.S. Army official then described the 
impact of the new pricing schedule on the Department 
of Defense. 

Hanford Commercial Site A staf€ person for the 
Northwest Compact explained the regulation and 
structure of the rates charged by US Ecology for 
disposal of low-level radioactive waste at the Hanford 
commercial site. 

Future Pennsylvania Site A Pennsylvania officid 
discussed how the fee system for the future site for low- 
level radioactive waste disposal site in Pennsylvania will 
be structured to promote waste management goals. 

continued on page 6 
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LLW Forum Meeting (continue4 

Executive Session 
Forum Participants adopted a motion that 

the LLW Forum recognize the extraordinary 
efforts of the State of Washington in executing 
with the U.S. Department of Energy the current 
3-year grant for the UW Fonun support and 
selection of the contractor, and express specific 
appreciation and gratitude to Jeff Breckel and 
Mike Garner. 

Forum Participants also adopted a motion that 

the LLW Forum acknowledge the important 
contributions made by Joe Stohr during his tenure 
as Executive Director of the Northwest Compact 
and wish him all success in his new assignment. 

1996 FinanCia Report The Forum Management 
Advisor reported that the LLW Forum operated slightly 
under budget for calendar year 1996. 

1997 Projected Budget The Forum Management 
Advisor reminded Forum Participants that the 1997 
budget is a flat budget, the same amount as allocated 
for 1996, thus representing a budget reduction when 
idlation and increasing costs are considered. 

LLW Fonun Structure and Funding Forum 
Participants adopted a motion that 

the LLW Forum hold off on the issue of 
incorporation until the May meeting or until the 
issue of indemnification is resolved. 

LLW Forum Business Session 
1998 Meeting Locations LLW Fonun meetings wilI 
be held in 1998 in 

San Diego, California February 
SoZ4thesm Compactl/Ca~mia 

Wyoming/Monmna 
Northwest Cornpan 

Annapolis, Maryland 
Appalabiam Compact 

May 

October 

- 
Election of Convenor 

Gregg Larson 

was unanimously re-elected Forum Convenor for 
calendar year 1997. 

Election of Executive Committee 
The following individuals were UnanimousIy re- 
elected to serve as members of the Executive 
Committee tbr calendar year 1997: 

Janice Deshais 
William Dornsife 
Kathryn Haynes 
Lee Mathews 
Don Womeldorf 

Jeff Breckel 
(ex officio on behalf of the State ofwashington) 

Bylaws of the Low-Level Radioactive Waste Folnun, 
Inc. Forum Participants adopted a motion that 

the LLW Forum adopt the Bylaws of the Low- 
Level Radioactive Waste Forum, Inc. to becoime 
effective upon incorporation. 
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Panel Discussion: DOE Low-Level 
Radioactive Waste Management 
DOE Centers of Excellence A DOE headquarters and 
a DOE Idaho official discussed the creation of Centers 
of Excellence for specific DOE functions. The 
presentations included the history behind and rationale 
for creating Centers of Excellence; the specific issues 
addressed by and functions of the various Centers of 
Excellence; and the structure, purpose, and status of the 
Idaho Center of Excellence fbr low-level radioactive 
waste and mixed waste. 

National Low-Level Wate Management Program 
Activities A DOE headquarters official, a DOE Idaho 
official, and a DOE contract smffperson reported on 
DOE headquarters program activities, includmg the 
ann& report to Congress, and on 1997 projects to 
assist states and compacts. 

Planning and Prioritization of Projects to Assist States 
and Compacts A DOE headquarters and a DOE 
Idaho official discussed interaction between states and 
compacts and DOE in planning and prioritizing 
technical assistance projects for 1998 and beyond; and 
interaction between states and compacts and DOE in 
planning and prioritizing 1997 technical assistance 
projects. 

Forum Participants then approved a motion that 

The LLW Forum endorses the two-step procedure 
that DOE has outlined for review of the technical 
assistance pro ram to states and compacts. This 

projects and associated resource allocations for the 
upcoming heal year at the UW Forum spring 
meeting, and a second report on the projects and 
dollar allocations at the LLW Forum fill meeting. 

procedure in c f  udes an initial review of proposed 

Regulatory Issues 
The Forum Discussion Group Coordinator reported 
on the meeting of Regulatory Issues Discussion Group. 
(See related story, this issue.) 

National Conference of State Legislatures' 
LLRW Working Group 
The Chair of the NCSL w o r k  group explained the 
membership and purpose of the group, summarized 

meeting in San Francisco. He noted that NCSL 3 past meetings of the group, and discussed an upco 

consider amending its policy on radioactive waste 
management at the organization's 1997 annual 
meeting. (See UWNut-es, February 1997, p. lo.) He 
also noted that NCSL has developed a series of 
documents relevant to low-level radioactive waste. 

Post-Closure Site Ownership: LLRW, 
11e.(2) Waste, and Other Wastes 

Commercial Low-Level Radioactive Waste An NRC 
staff person discussed NRC and Agreement State 
requirements, as well as Utah's alternative approach. 

Other Radioactive Materials The NRC staff person 
then discussed the post-closure ownership 
requirements for Special Nuclear Materials; Site 
Decommissioning Management Plan (SDMP) sites; 
and &el-cycle facilities. A DOE headquarters official 
discussed the post-closure ownership requirements for 
1 le.(2) waste. 

DOE h-Level  Radioactive Waste The DOE and 
NRC officials then discussed post-closure ownership 
requirements both for DOE waste, if disposed of at a 
privately owned site exclusively for DOE waste, and for 
DOE sites, if NRC eventually regulates DOE disposal 
operations. 

continued on page 8 

A DOE headquarters official discussed DOE's plans for 
producing tritium at commercial reactors; DOE's 
intent to investigate the impact, if any, of the use of 
mixed oxide (MOX) &el in commercial reactors on the 
resulting low-level radioactive waste stream; external 
regulation of DOE; and legislative proposals to abolish 
DOE. 
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UW Forum Meeting (continued) 

Panel Discussion: Commercial LLRW 
Management in the Context of Other 
Radioactive Waste Management 
A State Perspective: Impact on Policy Decisions of 
Hosting Both DOE and Commercial Facilities The 
Forum Participant from the State of Washington 
discussed Washmgron’s perspective on how hosting 
both DOE and commercial kdities impacts the state’s 
process for making policy decisions. 

A Regional Perspective: Western States’ Equity Issues 
and Implications for Corridor States A staff person for 
the Western Governors’ Association (WGA) discussed 
WGA policy regarding DOE waste disposal and WGAls 
protocols for specific shipments of DOE wastes. 

A National Perspective: the Federal. Facility 
Compliance Act and the National Dialog A s d  
person for the National Governors’ Association 
discussed the Federal Facility Compliance Act (FFCA) 
Task Force process and NGA’s activities vis-a-vis the 
National Dialog. 

A Federal Perspectiw: DOE Waste Management A 
DOE headquarters official discussed external 
regulation of DOE; DOE use of commercial hcilities; 
spent fuel; foreign reactor waste; and the 10-year plan. 

Waste Manifesting and Tracking 
Report of the LLW Fonun Waste Information 
Working Group The F o m  S d  Coordinator for the 
working group reported on the most recent meeting of 
the working group. (See related story, this issue.) 

Forum Participants approved the working group’s 
recommendation that the working group be abolished 
but that Afion be instructed to complete work on the 
agreement for uniform application of manifesting 
procedures among states and compacts for presentation 
to the full LLW Forum at a future meeting. 

8 UWNofes March 1997 

Other Topics 
Other topics discussed at the meeting induded 

new develo ments in states and compacts, i n c l u i k  
a lawsuit &ed in January 1997 by the Califmia 
Department of Health Services (DHS) to compd the 
transfer of federal land in Ward Vdq,  Califbrnia, to 
DHS for use in siting a low-level radioactive waste 
disposal kcility (see related story, this issue); 

regulation of and access to the Envirocare ficility in 
Utah; 

the future role of the Department of Defense’s 
Executive Agency for Low-Level Radioactive Vllaste, 
and potentiaI disposal of DOD’s waste at a DOE 

Electric Power Research Institute projects designed 
to assist utilities in dry active waste minimhattion, 
wet waste minimization, and mixed waste treatment; 

h&ty 

federal risk harmonization efforts inclum the 
activities of the Interagency Steering Commintx on 
Radiation Standards (ISCORS); and 

agenda planning for the May 1997 meeting. 

-iZ¶S, ea! 

DISCLAIMER 

This report was prepared as an account of work sponsored by an agency of the United States 
Government. Neither the United States Government nor any agency thereof, nor any of their 
employees, makes any warranty, express or implied, or assumes any legal liability c r  responsi- 
bility for the accuracy, completeness, or usefulness of any information, apparatus, ]product, or 
process disclosed, or represents that its use would not infringe privately owned rights. Refer- 
ence herein to any specific commercial product, process, or service by trade name, trademark, 
manufacturer, or otherwise does not necessarily constitute or imply its endorsement, rewm- 
mendation, or favoring by the United States Government or any agency thereof. The views 
and opinions of authors expressed herein do not necessarily state or reflect those of the 
United States Government or any agency thereof. 



LLW Forum continued I 
LLW Forum Waste Information Working Group Meets 

Members Continue Work on Draft Agreement 
Presentations and Discussion Attendance 
The Waste Information Working Group met on 
February 13 in conjunction with the UW Forum 
meeting. The focus of the meeting was a drafi 
agreement concerning uniform application by states 
and compacts of policies for manifesting sealed sources, 
incinerator waste, and decontamination waste being 
shipped for disposal. During the course of the meeting, 
members 

heard a presentation by Marc Tenan, Executive 
Director of the Appalachian Compact and John 
Carroll, General Counsel for the Appalachian 
Compact, explaining their proposed revisions to the 
drafi agreement; 

proposed changes to the drafi agreement; 

agreed to informally continue work on the 
agreement; and 

agreed to recommend to the full LLW Forum that 
the Waste Information Working Group be formally 
disbanded. 

Consideration of Draft Agreement by 
LLW Forum 

Working group members and other LLW Forum 
Participants will continue to work on the agreement to 
address any ambiguities resulting from NRC's rule and 
to provide uniform disposal responsibility guidelines 
for these waste streams. Another drafe agreement will 
be discussed by a group of interested parties at the May 
1997 LLW Forum meeting. 

The following Waste Mormation Working Group 
members were present at the meeting 

Carol Ami& of the Massachusetts Low-Level 
Radioactive Waste Management Board; 

Janice Deshais of the Northeast Compact; 

William Dornsife of the Pennsylvania Department 

Kevin Mccarthy of the Connecticut Bureau of Air 
Marmgement, Monitoring and Radiation Division; and 

Marc Tenan of the Appalachian Compact. 

Others participating in the meeting were 

Tom Carlisle of the Illinois Department of Nuclear 

0 Jack Spath of the New York State Energy Research 

Don Womeldorf of the Southwestern Compact; 

John Carroll of the Appalachian Compact 

Holmes Brown, Todd Lovinger, and M. A. Shaker of 

Observing were 

Dale Randall of the Maine Advisory Commission on 

of EnvironmentaI Protection; 

Safety; 

and Development Authority; 

(participating by conference call); 

the LLW Forum/Afton Associates, Inc. 

Radioactive Waste; 

Steve Mapley of the U.S. Department of the Army 

Ramon Dada  of Wyle Laboratories; and 

Bonnie Ross of the Sabo Government Relations 
Group. 

For firther information, contact ZaU Lovinger of Afon 
Associatess/LLW Forum, at (202547--2620. 
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I LLW Forum continued 

LLW Forum Regulatory Issues Discussion Group Meets 
Presenfatiuns Focus on Performance Assessment, 

Mixed Waste 
Presentations and Discussions 
The Regulatory Issues Discussion Group met on 
February 12 in conjunction with the LLW Forum 
meeting. During the course of the discussion group 
meeting, members 

heard a report from an NRC staff person on the 
requirements for engineered barriers contained in 10 
CFR Part 61 and how NRC will address credit for 
engineered barriers in the branch technical position 
on performance assessment; 

' heard a report f b m  two state representatives on state 
perspectives regarding NRC's branch technical 
position on performance assessment; 

briefly discussed the use of mixed oxide fuel in 
commercial nuclear power reactors and the use of 
commercial nuclear power reactors for tritium 
production (a full discussion was deferred to the full 
LLW Forum meeting because the scheduled 
presenter missed  the discussion group meeting due 
to an airline flight delay-see related article, this 
issue); 

heard a report from a discussion group member on 
the status of the mixed waste pilot project and the 
ongoing efforts to collect state-specific data on 
commercial mixed waste; 

discussed the next steps for the mixed waste pilot 
project, including the schedule for compilation of 
data; 

agreed to recommend to the fidi LLW F o m  that a 
DOE representative provide a report on DOE'S 
privatization initiatives and the possible &em on 
commercial mixed waste management at the next 
meeting of the LLW Forum. 

Attendance 
Attending the Regulatory Issues Discussion Group 
meeting were the following discussion group members: 

Carol h i c k  of the Massachusetts Low-Level 
Radioactive Waste Management Board; 

William Dornsife of the Pennsylvania Department 
of Environmental Protection; 

Ronald Gingerich of the Connecticut Hazardous 
Waste Management Service; 

Teresa Hay of the Midwest Compact; 

Carl Lischeske of the California Department of 
Health Services; 

Lee Mathews of the Texas LOw-Lmel Radioactive 
Waste Disposal Authority; and 

Don Womeldorf of the Southwestern Cornpact. 

Others participating in the meeting were 

Jeff Breckel of the Washington Department of 
Ecology; 

discussed with DOE representatives how external 
regulation of DOE and DOE privatization and Development Authority; 
initiatives could affect commercial mixed waste 

Jack Spath of the New York State Energy Research 

management; John Weingart of the New Jersey Low-Level 
Radioactive Waste Disposal Facility Siting Boar& 

Peter Baldridge of the California Department of 
Health Services; 

briefly discussed DOES proposal for external 
regulation of DOE; and 
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Joseph Esker of the Midwest Compact and the 
Minnesota Pollution Control Agency; 

e Michael Hogan of the New Jersey Department of 
Environmental Protection; 

Dale Randall of the Maine Advisory Commission on 
Radioactive Waste; 

T i  Harris of NRC; 

James Kennedy of NRC; 

Terry Plummer of DOE; 

0 Jeff Snook of DOE-Idaho; and 

Holmes Brown, Laura Scheele, and M. A. Shaker of 
the LLW Forum/Afton Associates, Inc. 

Observing were 

Kenneth Alkema of Envirocare of Utah, Inc.; 

Eugene Gleason of Envirocare of Utah, Inc.; 

0 Howard Larson of NRC‘s Advisory Committee on 
Nuclear Waste; 

Bonnie Ross of Sabo Government Relations Group; 
and 

Jim Shaffher of US Ecology, Inc. 

- U S  

rtker in$ rmation, contact Laura Sckeele, 
For R e p  l? tory Issues Discussion Group Coordinator, at 
(202)547-2G20. 

Northwest C o m p ~ ~ h i n g t o n  

Envirocare Investigation 
Transferred to Feds 
The Utah Attorney General’s Office has turned over to 
federal officials the criminal investigation of the 
financial relationship between Khosrow Semnani, 
owner of Envirocare of Utah, and Larry Anderson, a 
former state re tor. Scott Matheson of the U.S. 

tion for the U.S. Department of Justice. The invesr Fede Bureau of Investigation (FBI), which acts as the 
Department of Justices investigative arm, will 
participate. Several other federal agencies are also 
expected to be involved, including the Nuclear 
Regulatory Commission, the Environmental 
Protection Agency, and the Internal Revenue Service. 

Attorney’s 0 P ice in Utah will coordinate the 

Rationale 
Various federal agencies and the Utah Attorney 
General’s Office have engaged in a “cooperative &onyy 
to share information about the inv tion for several 

Division of Radiation Control and Todd Utzinger of 
the Utah Attorney General’s Office, however, a decision 
was recently made to transfix the investigation to the 
U.S. Attorney’s Office for several reasons: 

months. According to W h  Sin 2 ‘r of the Utah 

Utah investigators have been unable to thoroughly 
interview Larry Anderson because he currently 
resides in the State of Nevada, and Utah inves ‘ tors 
have limited authority outside of state bom%ies. 
Federal investigators are not subject to the same 
jurisdictional limitations and have much broader 
investigative authority. 

Federal investigators hwe much greater resources 
available to them, including those of the FBI and 
other federal agencies. Utah’s resources are more 
limited in scope. 

Federal law provides for more severe penalties for the 
crimes being investigated. 

The US. Attorney’s Office has easy access to a grand 
jury for assistance in the investigation and 
consideration of indictments. 

continsred on page I2 
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I States and Compacts continued I 
Utah Attorney General Jan Graham had previously 
received a $2,500 contribution from Khosrow 
S d .  

Questions have been raised about the 
appropriateness of the involvement of the Utah 
Attorney General’s Office in the investigation due to 
Anderson’s claim that he received “informal advice” 
from the office prior to incorporating Lavicka-a 
consulting company involved in the investigation. 

Background 
The investigation arose after Anderson and Lavich 
filed suit last October in state district court against 
Semnani and Envirocare alleging that the defendants 
owe them in excess of $5 million for site application 
and consulting services related to the licensing and 
operation of the Envirocare disposal facility. Papers 
filed in that action have revealed that over an eight-year 
period S e m i  gave to Anderson cash, gold coins, and 
real property to- approximately $600,000 in d u e .  
(See LLWNotes, January 1997, pp. 1, 5-12.) 

Envirocare Licensing Decisions 
NRC Denial of NRDC Petition The U.S. Nuclear 
Regulatory Commission recently denied a January 8 
petition filed by the Natural Resources Defense 
Council (NRDC) concernin Envirocare of Utah and 
Khosrow S e d .  Specifi&y, the petition requested 
that NRC 

revoke the three major radioactive waste permits 
held by Envirocare, 

prohibit the grant of future licenses anywhere in the 
United States for Semnani or any company with 
which he has a ”significant relationship”; and 

suspend Utah‘s status as an NRC Agreement State. 

(See LLWNotes, January 1997, p. 8.1 

The decision to deny the petition was transmitted in a 
February 7 letter from NRC Acting Executive Director 
Hugh Thompson, Jr. to NRDC Director of Nuclear 
Programs Thomas C o b .  

Although the NRC is concerned about the 
implications raised by the issues identified in 
petition, at this time we do not believe that 
specific information exists to take the action 
requested in the petition. We will be closely 
monitoring the investigations of this issue being 
conducted by the State of Utah to ensure that we 
are aware of any information that may warrant 
action on our part. 

The letter states that, as provided in 
10 CFR2.206(~)(1), the decision to deny the pcxition 
will constitute the fkd action of the Commission 25 
days after its issuance ”unless the Commission, on its 
own motion, instirutes a review of the Decision within 
that time.” 

Recent news reports indicate that NRlDC has appealed 
NRC‘s decision to deny the petition, arguin that NRC 

“undisputed evidence that the state of Utah and 
Envirocare have violated a host of NRC regdations 
designed to ensure the safety of the licensing process 
and prevent conflicts of interest.” The effect of such an 
appeal is unclear, however, given that 10 CFR 
2.206(~)(2) states that ”[n[o petition or other request 
for Commission review of a Director‘s decision under 
t h i s  section will be enterrained by the Commission.” 

is obligated to take immediate action % ecause of 

Utah Regulators’ Position re License Review At a 
February 7 monthly meeting of the Utah Radiation 
Control Board, officials of the state’s Division of 
Radiation Control reported that they had detennined 
that none of Envirocare’s licenses need to be re- 
reviewed outside of the regularly scheduled five-year 
r e n d  process that is currently under way. 

For fit-rher infirmution on the stam of Envirocarei 
license renewai see LLWNotes, January 1937, p. 7: 

Forficrtber injbmation on Utah regulatory structure, see 
LLWNotes, January 199Zp.  12. 

-TDL 

The preceding information was distributed to 1” +Oortc??Z 
Participants and ALtmte Forum Participants, FeahaL 
Liaisons and&tmtes  via fasimile transmission! in a 
N w s  Flash on FebrClary2Z199Z 

12 LL W Notes March 1997 



Host State TCC Meets in Laughlin, Nevada 
The Host State Technical Coordinating Committee (TCC) met in Laqhlin, Nevada, on Januuy 28. The meeting 
was followed by a January 29 tour of the planned low-level radioactive waste disposal site in Ward Valley, 
California. 

Meeting Program Attendance 
The following items constituted the TCC agenda: The TCC meeting was attended by 

a status report on the Mobile Low-Level Radioactive 
Waste Verification System; 

a status report on the National Low-Level Waste 
Management Program’s development of an the LLW Forum liaison to the TCC; 
independent process to review waste forms and 
containers in accordance with NRC’s Branch 
Technical Position on Waste Form; 

nine state persons fiom seven host states (Califbrnia, 
Connecticut, Nebraska, North Carolina, Ohio, 
Pennsylvania, and Texas); 

one person fiom the U.S. DOE Idaho Operations 
Office; 

state highlights and reports; 

agency and or tional reports, including reports 
&om D O E - I K N R C ,  the National Low-Level 
Waste Management Program, and the Nuclear 
Energy Institute; 

a presentation on the ToxGon Vitrification process 
for low-level radioactive waste; 

a presentation on a Macintosh version of an icon- 
driven performance assessment system; 

one person from DOE’S National Low-Level Waste 
Management Program at Idaho National 
Engineering and Environmental Laboratory; 

two persons from the NRC; 

one person from a tribal-based environmental 
organization; 

two persons from industry-based organizations; 

six persons from private companies; and 

a presentation on the Ward Valley site, the proposed 
hcility design, and the license for the planned Ward 
Valley low-level radioactive waste disposal hcility 

the election of the Convenor and the TCC Planning 
The TCC plans to meet again on May 19 in Salt Lake 
City, Utah. The meeting will be followed by the DOE 

Ruben Alvarado of Texas was re-elected as TCC Low-Level Radioactive Waste Conference on 
Convenor. May 20-22. 

approximately seven persons who did not register on 
the attendance list. 

Upcoming Meeting 
Committee. 

Planning Committee members are 

Joe AmareJlo (Connecticut), 

Paul Guichard (North Carolina), 

0 Carl Lischeske (California), and 

Robert Owens (Ohio). 

For firtber infirmation, contact TCC Moahator Thomas 
&rr of DOE5 National Low-Level Wme Management 
Program at (208)52G84G5. 

-U S  
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BLM to Require New Permit for California Site Testiing 
As instructed by California Governor Pete Wilson in 
late January, the California Department of Health 
Services (DHS) had planned to begin conducting site 
tests at Ward Valley soon. The entire testing process was 
expected to be concluded within three months, i.e., in 
June 1997. Howwer, a recent letter from the Bureau of 
Land Management (BLM) may delay the state’s plans. 

B LM : Add i t i o na I Authorization Needed 
On March 21, Ed Hastey, the Stare Director of BLM’s 
California State Office, wrote to Carl Lischeske, 
Manager of DHS’ Low-Level Radioactive Waste 
Program, claiming that the proposed testing is outside 
the scope of permitted work at the site. Citing an 
Administrative Determination of which neither DHS 
nor its licensee, US Ecology, has a record, Hastey stated 
that the work proposed by DHS “is not authorized and 
may not be carried out until a new permit may be 
issued.” Hastey also indicated that, “because of 
Endangered Species Act concerns,” BLh4 would need 
to consult with the Fish and Wildlife Service, which 
would have to issue a biological opinion in advance of 
the testing. 

Proposed Testing 
As planned by DHS, the testing will involve the 
following steps: 

A principal scientist will draft a study protocol, 
which is to include testing for both chlorine-36 and 
tritium and probably also analysis of other chemicals 
or isotopic tracers. Peer review will be conducted by 
a panel of four scientists, including some former 
members of the National Academy of Sciences 
Committee that studied Ward Vdley. A final 
determination as to study design will be made by the 
principal scientist after consideration of comments 
received from the peer review panel. 

A series of test holes of varying depths will be drilled 
at various locations, and samples will be taken at 
various depth intervals, as specified in the study 
protocol. The drilling will be conducted by a 
contractor of the licensee under the direction of a 
separate DHS contractor. 

Several laboratories will perform sample analyses, 
with samples being split and sent to separate 
laboratories to ensure the reliabiliry of the analytical 
results. Analytical results will be reponed to the 
principal scientist. 

The principal scientist will validate the data, 
ensuring their quality and reliability. 

The principal scientist will evaluate the data, with 
peer revim. The principal scientist will prepare a 
report, to be made available to the public, 
documenting the study. 

DHS Requests DOE’s Assistance in Tests 
On Jan~wy 27, Lischeske sent a letter to DOE asking 
that DOE’s National Low-Level Waste Management 
Program fund the peer review portion of the testing. 
The letter included a cost estimate of $25,000. 
Lischeske subsequently submitted another request, on 
March 18, seelung about $60,000 in funding for 
Lawrence Livermore National Laboratory to “pc:rform 
some of the sample preparation and analytical work for 
tritium and chlorine-36.” 

For firtber in$mtion, con- Czrl Lischeske of DHS at 
(91 a3.23-3693. 

-lT>L, CN 

Civil RigMs Complainf by Local lndian Ribes 
On February 6, five American Indian tribes fileld an 
administrative civil rights complaint with the 
Interior Department asserting that rransferring; the 
Ward Vdey site to the State of California, or 
closing it for environmental testing, would 
discriminate against them. The tribes complain 
that construction and operation of the proposed 
Ward Vdey low-level radioactive waste disposal 
hcility would desecrate tribal ceremonial grounds. 
Staff of the California DHS, however, report that 
the department did cultural investigations 
throughout the region and concluded tha.t it 
contained no sites sacred to Native Americans. (See 
LLWNotes, February 1997, pp. 6-7.) 
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Senate Judiciary Commiitee 
Approves Texas Compact Bill 

1 On March 20, the Senate Judiciary Committee 
1 conducted a markup on legislation to grant 
1 congressional consent to the T- Low-Level 

Radioactive Waste Disposal Compact. The bill, 1 S. 270, was approved by the committee without 
amendments. It now awaits consideration by the 
full Senate. 

S. 270 was introduced in the U.S. Senate on 
February 5. Identical legislation, H.R 629, was 
introduced in the U.S. House of Representatives on 
February 6. The House bill has been referred to the 
Subcommittee on Energy and Power of the House 
Commerce Committee. Both the House and 
Senate bills are identical to legislation introduced 
during the 103rd and 104th Congresses. 

For additom1 infirmation and a List o,fco-sponsotr, 
see UWNotes, February 1937, pp. 20-21. 

US. Department of E k q y  

PeCia Sworn In as Energy 
Secretary, Grumbly Departs DOE 
On March 12, the U.S. Senate voted to confirm 
Federico Peiia as Energy Secretary. Vice President Vice- 
President Al Gore administered the oath of office to 
Secretary Peiia on March 21. The following excerpt is 
taken fiom a March 13 speech by Secretary Pefh to 
DOE employees. (Emphasis added.) 

I want to start my administration energetically. In 
hct, I will be testifying today before the Senate 
Interior Appropriations Committee, and I have 
three more budget hearings scheduled for next 
week. To help me get going quickly, I am ready to 
announce nine members of my senior team. I am 

' e  Holstein has agreed to serve as 

the National Economic Council and has served on 
the Presidential Advisory Commission on 
Radioactive Waste Management. Elizabeth 
Montoya, a former employee at Los Alamos as 
well as the White House, will be my Depury Chief 
of S&. The public affairs director will be Brooke 
Anderson, who was Co essman 

formerly with Leon P a m ,  
United States chief of s d  will join as Senior 
Policy Advisors. Recognizing the high quality of 
DOE employees, I have asked Dan Reicher and 
Kyle Simpson to join my s d  as Senior Policy 
Advisors. Moving up within DOE are Leigh 
Slaughter from General Counsel and Anna 
Ferrera of the Policy Office, who will serve as 
Special Assistants in my office. The collective 
talent and experience of this team will ensure that 
DOE continues to meet its commitments and 
help implement my priorities. 

my chiefof that s 3 Elgie focused on energy issues at 

Chief of Staff. Tom V 3 enga 

On March 24, DOE Undersecretary of Energy Thomas 
Grumbly resigned his position. He will leave the 
Department on April 4 to take an executive position at 
ICF Kaiser. 
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califmnia Department of Health Services v. Babbitt (continued) 

The plain& argue that the defendand Mure to 
transfer the land has a significant potential adverse 
impact on the health, safety, and w e h e  of the citizens 
of California and the other compact states because it 
has resulted in their continued exposure to the hazards 
associated with the temporary storage of low-level 
radioactive waste in hospitals, universities, and 

assert, are located in densely-populated UT T an sites, centers. 
businesses. Most of these temporary sto 

For Actions in Excess of Aut.m*ty, and 
For &e of fi&*on, Under FLPMA 

The plaintif5 assert that the defendants have an 
affirmative duty to inrerpret and implement their 
responsibility over the transfer of federal land in a 
manner consistent with the Federal Land Policy and 
Management Act (FLPMA), which provides for such 
transfers if they serve the national interest: Plainti6 
assert that defendants further have an affirmative duty 
to interpret and implement their federal land transfer 
responsibilities consistent with federal policy as set 
forth in the Atomic Energy Act (AEA), the Low-Level 
Radioactive Waste Policy Act (LLRWPA), and the 
Southwestern Low-Level Radioactive Waste Compact 
Consent Act (Compact Consent Act). The defendants 
are, according to the plaintiffs, prohibited from 
inserting any terms, covenants, conditions, or 
reservations in the issuance of land transfer patents that 
would interfere with, limit, restrict, contradict, or 
modify these federal statutes. 

The plaint& allege that the defendants have acted in 
excess of their authority and abused their discretion 
under FLPMA by 

fihng to issue a patent based upon the January 1993 
Record of Decision that determined the transfer 
would serve important public objectives; 

refusing to issue a patent until plaintiffs conducted a 
hearing not required by FLPMA, National 
Environmental Policy Act, or the Record of 
Decision; 

refusing to issue a patent until completion of the 
NAS review; 

refusing to proceed with the land transfer based 
upon the findings of the NAS Report withoiit 
receiving certain bin+ commitments from die 
State of California; 

refusing to issue a patent because plainti% would 
not grant to Interior or others oversight of the 
facility--“ [flederal law does not authorize the Stare 
of California to transfer or delegate to Interior, or 
share with Interior, the State’s authority to regulai:e 
for purposes of radiation safety”; 

refusing to issue a patent in order to conduct tritium 
testing at the Ward Valley site “for which Defendanls 
lack expertise”; and 

demonstrating through the above-described series of 
demands that they will continue to refuse to issue a 
patent to transfer the land in contravention of the 
express federal policies set forth in the the 
LLRWA, and the Compact Consent Act-“[b]y 
their actions, Defendants have constructively denied 
Plaint83 application for direct sale of the Warid 
Valley land notwithstanding the Record af 
Decision. ” 

The plainti6 claim that many of the defendand 
actions violate the exclusive coIlunitment of authority 
to protect against radiation hazards that is granted to 
the plaintiffs under the Agreement States provision ad 
the AEA, state law, and the Compact Consent Aa:. 
“Defendants have no statutory authority to r date for 

regulate LLRW disposal ficilities.” 
protection against radiation hazards, or au 3 ority to 

For A h e  of Dzjrreton U’ NEPA 

The National Environmental Policy Act (NEPA) grants 
to the defendants the discretion to determine whether 
preparation of a Supplemental Environmental Impact 
Statement (SEIS) is required. The plainti& assert that 
NEPA only requires the defendants to prepare an SEIS 
when (1) the agency makes substantial changes in the 
proposed action that are relevant to environmental 
concerns, or (2) there are significant new circumstances 
or information relevant to environmental concerns and 
bearing on the proposed action or its impacts. 
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The pkint& ar e that the defendants have abused 

Prepare, and by continuing to prepare, an SEIS in the 
absence of information or circumstances that warrant 
preparation of an SEIS under applicable regulations, 
and by refusing to issue a patent during preparation of 
the SEIS. They contend that such action is arbitrary 
and capricious and should be corrected by the court. 
“The Administrative Procedure Act ... authorizes a 

court to compel agency action unlawfdly 

unlawful and set aside agency action, findings and 
conclusions fbund to be arbitrary, capricious, an abuse 
of discretion, or otherwise not in accordance with law.” 

their discretion r y issuing the Notice of Intent to 

withhel reviT or unreasonably delayed, and to hold 

The plain& contend that the only hctors which may 
be considered by Secretary Babbitt in determining 
whether to transfer the Ward Vdey site, and in 
establishing the terms and conditions of the patent, are 

(1) the policies established in the LLRWPA and the 
Compact Consent Act; 

(2) the relative responsibility of plain&, as the 
designated agents under state and federal law for 
protection against radiation hazards, to determine 
that the issuance of a radioactive materials license 
satisfies all public health and safety requirements; 
and 

(3) the extensive environmental review of the Ward 
Valley project prepared jointly by the plainti& and 
defendants. 

The defendants, on the other hand, assert that they are 
entitled to evaluate the suitability of the Ward Valley 
site under their authority to include terms and 
conditions in patents “necessary to insure proper land 
use and protection of the public interest.” 

Accordingly, the plainti& allege that a dispute has 
arisen as to the regulatory scope of the defendants’ 
authority under FLPh4A and as to the plainti%‘ rlghts 
under FLPMA, the AEA, the California Radiation 
Control Law, the LLRWA, and the Compact Consent 
Act. The plaint35 are seeking a judicial determination 
as to those qhts  and duties. 

Relief Requested 
The plaintif& are requesting that the court 

enter an order instructing defendants to issue a 
patent immediately, in accordance with the January 
19, 1993 Record of Decision; 

issue a declaration that defendants’ authority under 
FLPMA is limited by the federal policies expressed 
in the California Desert Conservation Area 
Management Plan, the AEA, the U R W A ,  and the 
Compact Consent Act; 

issue a declaration that the defendants have no 
authority under FLPMA to re te for the purpose 
of protecting the public h P th and s a f q r  or the 
environment against radiation hazards; 

issue a declaration that the defendants have no 
statutory authority under FLPMA to withhold 
issuance of the patent for the Ward Vdey site in 
order to engage in activities concerning the 
suitability of the site or hcility to protect against 
radiation hazards, or to include terms or conditions 
in the patent regarding such suitability issues; and 

issue a declaration that, as long as California remains 
an Agreement State, the plain& have the exclusive 
responsibility to protect the public health and safev 
&st radiation hazards from low-level radioactive 
wasre subject to the LLRWA and with respect to 
the Southwestern Compact’s regional disposal 
hcility. 

continued on page 18 
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Background: California Department of Health Services v. Babbitt 
The following is a brief explanation of events leading up to the fling of the suit as described in the State of 
California’s complaint. Persons interested in additional information are therefore directed to the referenced 
articles in the UWNota and to the referenced documents themselves. 

Formation of Compact, Selection of Site, 
and Preparation of EIR/S 
In response to the Low-Level Radioactive Waste 
Policy Act and its 1985 amendments, California 
entered into the Southwestern Low-Level 
Radioactive Waste Disposal Compact with the States 
of Arizona, North Dakota, and South Dakota. 
California was designated as the compact’s first host 
state and is thereby charged with responsibility for 
timely development of a regional low-level 
radioactive waste disposal bcility. The state chose US 
Ecology as its contractor and identified land at Ward 
Valley on which to site its bcility. Because the land is 
awned by the federal government, California’s State 
Lands Commission sought to have it conveyed to the 
state by an administrative process known as 
indemnity selection under which state lands are 
exchanged for those owned by the federal 
government. The California Department of Health 
Services and the U.S. Bureau of Land Management 
jointly prepared an environmental impact 
repon/statement (EIWS) addressing environmental 
impacts of the indemnity selection and the proposed 
ficility as required by the National Environmental 
Policy Act (NEPA) and the California Environmental 
Quality Act (CEQA). A final joint EIWS was issued 
in April 199 1. The EIWS concluded that the residual 
impacts of the Ward Vdey disposal facility after 
mitigation were not significant. 

Change in Method of Land Conveyance 
and Interior’s Announcement of its 
Intention to Sell the Land 
In July 1992, DHS filed an application with the U.S. 
Bureau of Land Management to purchase the Ward 
Valley site through direct land sale, which DHS had 
determined to be preferable to indemnity selection. 
(See LLWNO~RF, AugusdSeptember 1992, p. 13.) the 
U.S. Bureau of Land Management elected to prepare 
a supplemental environmental impact statement 
(SEIS) to evaluate any environmend implications.of 

e of method of conveyance. The SEIS 
conclude the d”fi that no environmental consequences were 
found and that aIl of the conditions necessary for a 
direct land sale of the site were met. On January 7, 
1993, then-Secretary of Interior Manuel Lujan 
redesignated the final SEIS as a “Supplemend 
Environmental Assessment” and made a finding of 
“no significant impact” under NEPA with respect to 
the change in method of conveyance. Lujan also 
issued a written statement announcin the Interior 

the State of California. (See LLW Notes, January 
1993, pp. 1-2.) The next day, US Ecology paid 
$50Oy0O0-the amount determined by the U.S. 
Bureau of Land Management to represent the site’s 
fiir market value-to the Interior Department for 
the land. (This purchase money was later returned to 

Department’s intention to sell  the War c f  Vdey site to 

us Ecology. ) 

TRO Blocks Land Transfer 
On the same day that US Ecology paid for the land, 
however, the U.S. District Corn for the Northern 
District of California issued an order temporarily 
restraining Interior from delivering to DHS the 
patent to the Ward Vdey site. The temporary 
restraining order arose under Desert Tortoise v. Lujan, 
an action initiated by several environmental and anti- 
nuclear groups in an attempt to prevent the land 
transfer until federal agencies desi ated critical 

Species Act. (See LLWNotes, January 1993, p. 8.) 
habitat for the desert tortoise under $? e Endangered 
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Issuance of a Record of Decision 
The temporary restraining order did not, homer, 
prevent Lujan from issuing a Record of Decision. 
Lujan issued a written record on January 19, 1993, 

his decision to approve the land sale. The 
recor “T incorporated a U.S. Fish and Wildlife Service 
biological opinion that found no jeopardy to the 
desert tortoise, the final EIS and final Supplemental 
Environmental Assessment for the project, and 
Lujan’s finding of no significant impact with respect 
to the change in method of conveyance. The record 
contained several conditions for the direct sale, 
including that the land would revert to the federal 
government if the state did not hold a hearing 
previously agreed to by state officials on remaining 
scientific questions “unless precluded by a court of 
competent jurisdiction.” 

Court Ruling that Adjudicatory Hearings 
are Not Required 

On May 7, the California Court of Appeal in 
Ca@rnia Radioactive Materialj Management Forum 
y. Depammt of Heuhh S m m  ruled that neither 
state nor federal law require hrmal adjudicatory 
hearings to be held. (See LLW Notes, May 1993, pp. 
15-17.) Governor Wilson subsequently agreed to 
conduct a limited hearing anyway, at Babbitt’s 
request. 

license Issuance and lease Execution 
On September 15, 1993, the U.S. Bureau of Land 
Management issued a final SEIS concluding that the 
Ward Valley project served a valuable public purpose, 
created no significant adverse environmental 
impacts, and complied with all federal laws and 
regulations. The next day, DHS issued an operating 
license to US Ecolo and executed a lease for the site 
conditioned upon subsequent transfer of the land 
to DHS. (See LLW Notes, September 1993, pp. 1, 
3-4.) 

Babbitt Postpones Action 

Publication of the Wilshire Report and 
Subsequent NAS Review 
On December 8, 1993, a report known as the 
“Wdshire Report” was released by three geologists 
employed by the U.S. Geolo ‘cal Survey but acting as 
private individuals. The o ogists expressed concern 

proposed ficility might contaminate the Colorado 
River. (See  LLW Notes, Winter 1993, pp. 14-19.) 
Their report expanded upon concerns previously 
expressed in a memo to Babbitt dated June 2, 1993, 
which was referenced in the final SEIS as containing 
no new information or issues beyond those 
responded to in the April 1991 final EIWS. 
Nonetheless, in March 1994, Babbitt requested that 
the Board on Radioactive Waste Management of the 
National Academy of Sciences (NAS) assemble an 
independent experr panel to evaluate issues raised in 
the Wilshire Report. (See LLW Notes, 
February/March 1994, p. 15.) Following its review, 
the NAS issued a report on May 11, 1995, 
concluding that contamination of ound water by 

that contamination of the Colorado River was not a 
credible or si nificant issue. The NAS report 

be performed only to “enhance the data base for 
monitoring the complex unsaturated zone.” (See 
LLWNotes Supplement, June 1995, pp. 8-10.) 

based upon a review o F f  the draft E N S  that the 

facility operations would be “b h r  y unlikely,” and 

recommended & t further site characterization work 

continued on page 20 

On November 24, 1993, Babbitt notified Wilson by 
letter that he was postponing the hearing and land 
transfer pending the outcome of litigation 
challenging the state’s issuance of a license. (See 
LLWNotes, Winter 1993, pp. 14-19.) 
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Backround c;zlifomba Department of Health seryices v. Babbitt (continued) 

Babbitt’s Agreement to Transfer the Land 
and the Court’s Upholding of the License 
and EIRE 
M e r  publication of the NAS report and in response 
to a request fiom Wilson, Babbitt announced that he 
would proceed with the land transfer subject to 
“receiving a binding commitment from the State of 
California that the additional safeguards 
recommended by the Academy panel be carried out, 
that the total volume and radioactivity of the 
materials to be disposed of at the site will be limited 
to the amounts currently specified in condition 20 of 
the state license for the facility, and that there be a 
specific limit on plutonium.” Babbitt concluded that 
“[wlith appropriate conditions based on the 
recommendations of that report, I am now codident 
that the transfer is in the public interest.” In 
September 1995, California offered Babbitt an 
agreement stating that DHS would implement 
specified recommendations of the NAS report and 
abide by other conditions in return for issuance of 
the patent. The following month, the California 
Court of Appeal upheld the validity of the Ward 
Valley license and the sufficiency of the EIWS in Fort 
Mdave Indian Tribe a C z L z ~ % ~ i a  Dqartment of 
Health Services. (See LLWNotes, October 1995, pp. 
23-25.) 

Interior’s Rejection of California’s Transfer 
Agreement and Announcement of the 
Preparation of a Second SEIS 
On October 20, 1995, Deputy Interior Secretary 
John Garamendi rejected California’s proposed 
agreement because it limited the ability of Interior or 
others to oversee the state’s regulation of the Ward 
Valley fscility. (See LLW Notes, October 1995, 
pp.14-16.) Garamendi then announced that the 
U.S. Bureau of Land Management would prepare a 
second SEIS and would conduct funher testing to 
establish the d e t y  of the Ward Valley site. 

The stated justifications fbr the second SEIS were 

the passage of five years since preparation of the 
EIS; 

Interior‘s “responsibility to assure the pubk  that 
their health and safety concerns are adequately 
addressed”; 

consideration of “the effect of the uanskr on 
nearby Indian sacred sites”; and 

reports prepared by the U.S. Geological Survey 
(USGS) about a low-level radioactive waste 
disposal ficility in Beany, Nevada, even though- 
by Interior’s own account-USGS had concluded 
that the reports were “too inconclusive to be 
relevant” to the Ward Vdey site. 

Garamendi announced that Interior would not take 
any action on the land transfer until completion of 
the SEIS, which was expected to take a year. (See 
UWNotes,  March 1996, pp. 14-18.) 

DHS’ Objections to the Preparation of a 
Second SEIS 
On May 17, 1996, the U.S. Bureau of Land 
Management issued a Notice of Intent to Prepare an 
SEIS for the Ward Valley land transfer. (See 
LLW Notes, JunelJuly 1996, pp. 16-17.) In July, 
DHS filed formal objections to the prepation of the 
SEIS, advisin the U.S. Bureau of Land Management 
that no si& cant new circumstances or information 
exist to justify its preparation. Representatives of the 
U.S. Bureau of Land Management and DHS 
subsequently met, and in November 1996 DHS 
advised the US. Bureau of Land Management that 
none of the comments received during the scoping 
process for the second SEIS contain srgnrficant new 
information. DHS requested the U.S. Bureau of 
Land Management to set aside its decision to prepare 
the SEIS and to transfer the land. On December 11, 
1996, the U.S. Bureau of Land Management issued a 
Request for Proposal to prepare the second SEIS. 

-7DL 

The preceding infirmation was distributed to Forum Participants and Akernate Forurn Participants, FehaL Liaisons 
andAlternates via fmsimik earnmission in a Naus F h b  on Febmry 11, 199% 
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U S .  Supreme Court Tackles Property Rights Issues 
This term, the U.S. Supreme Court accepted for review 
two cases that involve the ongoing struggle between the 
rights of private propeq owners and concern for 
protecting the environment and endangered species. 
Forum Participants may be interested in the cases due 
to their potential impact on siting decisions. Persons 
desiring further information are directed to the case 
documents themselves. 

Suitum v. Tahue Regional Planning Agency 
The U.S. Supreme Court is expected to issue a narrow 
ruling by July in a case involving a relatively significant 
clash between property rights and environmental 
protection. The case concerns a claim for compensation 
by an 82-year old Nevada landowner, Bernadine 
Suirum, who has been prohibited fiom building a 
home on her property near Lake Tahoe by a 
government agency that claims erosion fiom the house 
would damage the clarity of the mountain lake. Upon 
making that determination, the Tahoe Regional 
Planning Agency offered Suitum “tradable 
development rights” (TDRs), which could be sold to 
landowners in unprotected parts of the Tahoe area to 
allow them to do more extensive construction than 
they could do otherwise. Suitum’s TDRs are estimated 
to be worth as much as $35,000, but her property is 
valued at more than $100,000. Her attorney says she 
does not want the TDRs and should not be forced to 
accept them. 

The giving of TDRS instead of cash payments to 
landowners whose buildmg rights are being restricted is 
a technique widely used by state and local governments 
to rotea fsrmland, historic buildings, open spaces, 
e n 5 e r e d  species, sensitive watersheds, and scenic 
coas lands. Suiturn claims the practice is unfair, 
arguing that the government has denied her all use of 
her property and is constitutionally obligated to 
compensate her in. cash. The regulatory agency 
dsagrees, &mung that Suitum must try to salvage 
some economic benefit fiom her property-such as by 
sale of &e TDRs-before she is entitled to turn to the 
courts for compensation. Two lower courts have agreed 
with the agency that the issue of a compensatory cash 
payment by the regional planning agency is not ready, 
or “ripe,” for review. 

Although the Supreme Court is expected to rule only 
on the narrow issue of “ripeness”-whether or not the 

daim should be heard yet-the case has attracted 
national attention because the Court’s decision could 
darify what hurdles landowners must clear before 
pursuin a daim that government regulation amounted 
to a “& of their private propeq. Friend of the 
court briefi have been filed in support of S u i n u n  by the 
American Farm Bureau Federation, Defenders of 
Property Ri hts, the American Homeowners 
Foundation, z e  American Land Rights Association, 
and the National Association of Homebuilders. 
Support for the regulatory agency has been filed by 
seven states, i.e., Hawaii, Nevada, New Jersey, New 
York, Maryland, Montana, and Vermont; the American 
Planning Association; the National League of Cities; 
the National Governorsy Association; the National 
Trust for Historic Preservation; and California 
Governor Pete Wilson. 

I i 
If the U.S. Supreme Court upholds the findings of 
the lower courts that the issue is not yet ripe for 
review, then the case will be closed. If the court 
rejects the lower  courts^ opinions, then the case will 
be remanded to a lower court for a rrial on the 
merits of the case. 

Bennett v. Spear 
On March 19, the U.S. Supreme Court issued a ruling 
in Benlzett t! S ear, holding that landowners can can sue 

economic loss. 
under the fe B eral Endangered Species Act because of 

The casestems fiom the ap eal of a decision issued by 

held that citizens do not have standing to bring suits 
under the Endangered Species Act based on such loss. 

Federal Legislative Approach Congress could also 
address the issue of citizen losses incurred as a result of 
the Endangered Species Act. Currently, a bill 
(H.R 752) is pending before the House Resources 
Committee that would reaffirm the right of citizens to 
file suir for economic damages under the Endangered 
Species Act. The bill, which is titled the “Citizens Fair 
Hearing Act of 1997,” was introduced by 
Representative Helen Chenoweth (R-ID) on February 
13 and has 46 co-sponsors. No similar bill is pending 
in the U.S. Senate. 

-rnL 
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GAO to Study Dol’s Actions 
In a letter dated February 3, nine U.S. Senators and 
Representatives requested a “timely General 
Accounting Ofice determination” concerning the 
following issues related to the Interior Department’s 
process for the Supplemental Environmental Impact 
Statement (SEIS) on the proposed Ward Vdey land 
uansfer: 

whether or not any “relevant and significant new 
environmental, radiological, hydrological, or other 
issues” have arisen concerni Ward Vdey since the 

report in April 1995; 
issuance of the National Aca 7 emy of Sciences (NAS) 

whether or not any new signrficant issues have been 
identified by Interior in its SEIS scoping process for 
the Wud Vdey hcility that have not previously 
been considered in the licensing, scientific, or 
judicial review performed to date; 

to what extent the Interior Department has sought 
and used other sources of expertise-including 
NRC, DOE, the California Department of Health 
Services’ completed licensing proceedmg, and the 
NAS report-in iden+g new radiological issues 
to be addressed in the second SEIS; 

what findings or statements have been made by 
NRC or DOE regarding the adequacy of California’s 
licensing process; 

whether the Interior Department has ever used 
factually incorrect information provided to it by 
non-government sources when the correct 
information was available from government sources; 

to what extent Calibrnia has considered cultural 
resource issues; and 

whether Interior has considered the environmental 
justice impacts of the “no action” alternative under 
which wastes are stored in urban areas with 
significant minority populations. 

The following members of Congress signed the letter to 
GAO: 

Senator Frank Murkowski (R-AK), Chair of 
the Senate Energy and Natural 
Resources Committee 

Representative Don Young (R-AK), Chair of 
the House Resources Committee 

Representative Ken Calvert (R-CA) 

Representative Ron Packard (R-CA) 

Representative Joe Barton (R-TX) 

Represenrauve Dan Schaefer (R-CO) 

Representative Brian Bilbray (R-CA) 

Representative David Dreier (R-CA) 

Representative Tom Campbell (R-CA) 

Accordin to General Accounting Office s d ,  GAO 
has decifd to proceed with an investigation of &e 
above-stated issues, has informed DO1 of the 
congressional request, and has requested Dol’s 
cooperation. After GAO develops GAo a s Tes ted  process 
for studying the issues, w meet with 
Congressional s m f f  to reach an agreement on the scope 
of work and a timetable for completing the study. 

-m.L 

The preceding in@rmation wm dzjhibuted to Forum 
Paaicipants and A t m t e  Forum Participants, Feedera,E 
Liaisons and Alternates via facsimiile transmission in LI 
News Fhb on February 11,1937. 
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Congress Scrutinizes FY '98 Budget Requests 
Congress has began its review 0fE;Y 98 budget requests submitted by variow$&al agencies. Below is a hi$summa?y 
ofselected agencies' reqwsts. 

U.S. Department of Energy 
DOE has submitted a $16.G-b&0n budget request, 
which is 2.6 percent higher than the previous yeax's 
budget of $16.2 billion. The majority of the increase is 
for construction and privatization projects. 

The request includes $6.8 billion fbr environmental 
restoration and waste management, approximately $1.1 
billion more than last year's estimated expenditures of 
$5.7 billion. Only $1.5 billion, however, is allocated b r  
waste management-a decrease from last year's 
estimated expenditures of $1.8 billion. Of that, $4.3 
million has been requested for the National Low-Level 
Waste Management Program. 

Only $1.5 billion, however; is 
allocated for waste management-a 
decrease from last year's estimated 
expenditures of $1.8 biliiun. Of that, 
$4.3 million has been requested for 
the National 1 o w-Level Waste 
Management Program. 

DOE'S budget request includes $380 million for 
civilian radioactive waste management, of 

which "&!! 325 million is for continued characterization of 
Yucca Mountain for potential use as a hgh-level waste 
repository. This represents level funding fbr the project. 

U.S. Environmental Protection Agency 
EPA's FY '98 budget request is $7.65 billion-$850 
million more than was appropriated by Congress in FY 
'97. The majority of the increase is allocated fix the 
agency's Superfund program, to assist in efforts to 
double the pace of Superfund cleanups. This allocation 
is likely to be controversial given that the Superfund law 
has been up for revision for the past four years. 

U.S. Interior Department 
Interior's FY '98 budget request of $7.5 billion is 6.6 
percent higher than estimated current expenditures. 
The increase can be attributed largely to ecosystem 
restoration efhrts, higher parks operations allocations, 
and elevated tribal trust funds-inclu- a $77- 
million increase in the budget of the Bureau of Indian 
Miirs. The $1.1-billion budget request for the Bureau 
of Land Management is slightly less than the bureau's 
anticipated expenditures for 1997. 

Interior Secretary Bruce Babbitt testified at hearings on 
the budget request beginning in late February. The 
hearings are expected to continue through mid-April. 

U.S. Nuclear Regulatory Commission 

NRC has submitted a bu et of $481.3 million for FY 
%an NRC's FY '97 bu et. '98-$4.5 million more 

The request includes $84.8 million fbr NRC's nu ear 
materials and nuclear waste program, a $4 .7 -don  
increase from this year. Within this account, the 
allocation for high-level waste activities was raised to 
$17 million, an increase of $G million. The low-lev4 
radioactive waste and decommissioning request was 
reduced from $17.8 million rhis year to $17.4 million 
in FY '98. The requested level of h d i n g  for other 
nuclear materials and waste activities was also reduced, 
fiom $7.7 million to $7.2 million. 

2 

NRC's budget request includes a $2.1-million increase 
in h d m g  levels fbr its management and support 

which is budgeted in FY '98 at $154.5 
on The budget request reduces proposed h d i n g  

levels for the commission's Inspector General from $5 
million to $4.8 million. 

The majority of NRC's budget-a proximately $462.3 
million out of a budget request of f 48 1.2 million-d 
be o&et by fees on nudear utilities and other licensees. 

-7DL 
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Senate Committee Passes High-Level Waste Bill 
Clinton Threatens Veto 

On March 13, the U.S. Senate Energy and N a n d  
Resources Committee passed S. 104, the Nuclear Wate 
Policy Act of 1997, by a vote of 15 to 5. (See 
U W  Nom, February 1997, p. 22.) The controversial 
bill-which calls for construction of a temporary high- 
level waste storage facility at Yucca Mountain, 
Nevada-is opposed by Nevada’s two Democratic 
Senators. In addition, President Clinton has threatened 
to veto the bill, arguing that it would desi te Yucca 
Mountain as the nat;on’~ nuclear waste r sposal site 
without a thorough review and would divert resources 
from the permanent repository now under study. 

Amendments 
Prior to passage of the bill, the committee approved 
several amendments and rejected others after vigorous 
debate. Among those approved were 

a proposal by Senator Larry Craig (R-ID) requiring 
that at least h e  percent of the hgh-level waste 
received each year by the interim facility be of 
defense origin; and 

two amendments by Senator Ron Wyden @-OR) 
stipulating (1) that standards be adopted for 
transportation of waste to the interim facility that are 
commensurate with those currently applied to 
transuranic waste shipped to the Waste Isolation 
Pilot Program (WIPP) in New Mexico, and (2) that 
DOE‘S Hanford site be eliminated as a potential 
commercial spent fuel interim site. 

The committee rejected several amendments offered by 
Jeff Bingaman (D-NM), including proposals to extend 
deadlines, limit the facility’s capaciry, and increase 
environmental reviews of the proposed facility site. 

Background 
Prior Legislation The legislation is similar to a bill 
that was passed by the Senate during the 104th 
Congress by a vote of 63 to 37-four votes shy of the 
two-thirds majority needed to override a Presidential 
veto. Although similar legislation had been introduced 
in the House, it was never brought to the floor. (See 
U W  Notes, AugusdSeptember 1996, p. 37.) 

Prior Judicia Involvement The U.S. Court of 
Appeals for the District of Columbia Circuit held in 
July 1996 that DOE has a statutory obligation to begin 
talung spent &el by 1998 even tho h a permanent 

1997, a group of nuclear utilities and a national 
coalition of states and Attorneys General Ned twro 
additional suits seelung, among other things, to enforce 
the district court’s order. Those cases are currently 
pen% before the U.S. Court of Appeals for the 
District of Columbia Circuit. (See LLWNoti, Febmuy 
1997, p. 22.) 

disposal ficility will not yet be availa 7 le. In January 
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I New Materials and Publications 

~~ ~ ~ 

Document Distribution Key 
Forum Participants LLW Notes Recipients 

A Alternate Forum Participants 
E Forum Federal Liaisons 

Forum Federal Alternates 
Forum Media Contacts 
Forum Press Monitors 
LLW Forum Document Recipients 

LLW Forum Meeting Report Recipients 

LLW Forum 
DM LLW Forum Meeting Report, 
F e k v  11-14 199% Afion 
Associates, Inc. February 1997. 
Proceedmgs from the LLW Forum 
winter meeting i n d u h  
attendance listing. (Distributed on 
Mar& 11, 1997.) 

DM Premquisites$r a Stable 
Disposal Future at Barnwell 
Presented to the Low-Level Waste 
Fonun February 1997 Meeting. 
Overhead slides presented by 
George Antonucci, Director, New 
Site Development, Chem-Nudear 
Systems, Inc. on February 12, 
1997. (Distributed on March 11, 
1997.) 

DM Nao Wme Processing Strategies 
f i r  LLRWii4anagement Service 
Supplietr. Overhead slides 
presented by James Gibson, 
National Sales Manager, Scientific 
Ecology Group, Inc. on February 
12, 1997. (Distributed on March 
1 1 , 1997.) 

LLWForum Contact 
In$rmation. Afton Associates, Inc. 
March 1997. Contains contact 
information for LLW Forum 
Participants and Alternate Forum 
Participants, Federal Liaisons and 
Alternates; and representatives of 
compacts and their member states, 
host states and sited states; 
unaffiliated states; state 
organizations; federal agencies; and 
Congressional committees. 
(Distributed on March 1 1 , 1997.) 

Letter from Gregg Larson, 
LLW Forum Convenor, to Jeff 
Breckel, Interstate Liaison, and 
Michael Garner, Policy Analyst for 
Technical Assistance and 
Regulatory Coordination, of the 
Wxhinqon Department of 
Ecologys Nudear Waste Program 
t ransmitt ing a resolution that 
Forum Participants passed during 
the February 1997 LLW Forum 
meeting. March 12,1997. 

PA Letter from Gregg Larson, 
LLW Forum Convenor, to Jefiey 
Snook, Program Manager, National 
Low-Level Waste Program, DOE, 
transmitting a resolution that 
Forum Participants passed during 
the February 1997 LLW Forum 
meeting. March 1,1997. 
(Distributed on March 11, 1997.) 

Letter from Greg Larson, 
LLW Forum Convenor, to Paul 
Kaminski, Undersecretary of 
Defense for Acquisition and 
Technology, transmi- a 
resolution that Forum Partiupants 
passed during the February 1997 
LLW Fonrm meeting. Attached 
was a copy of the LLW Forum 
resolution on U.S. Department of 
Defense management of low-level 
radioactive waste. February 24, 
1997. (Distributed on March 1 1, 
1997.) 

continued on page 26 
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New Materials and Publications continued 

States and Compacts 
Midwest Compact/Ohio 

Midwest Intentate Low-Level 
Radioactive Ware Compact 
Commission Dutabook. Midwest 
Compact Commission. February 
1997. Includes information on 
radioactive material use, 
commercial LLRW generators in 
the compact region, LLRW 
classification, regional and national 
disposal volumes and curies, and 
radiation doses and decay rates. To 
obtain a copy, contact Sandra 
Schmidt of the Midwest Compact 
Commission at (612)293-0126. 

Stutewide Public In$rmution 
and Involvement Progmm on Low- 
Level Rudioudve Wme 
Mamgment in Ohio. Ohio Low- 
Level Radioactive Waste Facility 
Development Authority October 
1996. Outlines steps that the Ohio 
Authority will take in order to 
encourage meanin@ public 
involvement and participation in 
decisions related to the siting, 
development, licensing, and 
operation of a low-level radioactive 
waste disposal ficility in Ohio. To 
obtain a copy, contact the Ohio 
Authority at (614)644-2776. 

Wc Live in a Radioactive 
Workd. Brochure. New Jersey 
Low-Level Radioactive Waste 
Disposal Facility Siting Board. 
October 1996. Explains how 
radioactive materials are used in 
everyday life. 

Traqoorn'ng Radioacn've 
Materiuh in  NmJmey: Some Fact. 
Brochure. New Jersey Low-Level 
Radioactive Waste Disposal Facility 
Siting Board. October 1996. 
Explains some facts about the 
transportation of radioactive 
materials in New Jersey, how the 
material is packaged, and where the 
materials axe being transported to 
and from. 

To obtain the above-listed 
documents, contact the Siting 
Board at (609)777-4247. 

Letter from John R Pierson, 
Deputy Director and Chief 
Counsel, and Peter Baldridge, 
Senior. Staff Attorney, Department 
of Health Services, Hdth  and 
Welfare Agency, State of Caifornia, 
to Laura Yoshi, Chief, Cross Media 
Division, Region 9, EPA, re 
California's history of addressing 
the concerns of the Native 
American tribes about the Ward 
Valley, Califbrnia low-level 
radioactive waste disposal facility 
project and EPAk involvement with 
respect to environmental justice 
and Wardvalley. March 12,1997. 

Letter from Carl Lischeske, 
Manager, Low-Level Radioactive 
Waste Program, Department of 
Health Services, Health and 
W&are Agenq, State of California, 
to Clarice Gaylord, Director, Office 
of Environmental Justice, EPA, re 
environmental justice 
considerations relevant to the Ward 
Valley, Califbrnia low-level 
radioactive waste disposal facility 
project. Januuy 23, 1997. 
(Distributed at the LLW Forum 
meeting in Sari Diego, California, 
on February 1 1,1997.) 

Southestem Low-Level 
Mwcxtive Wme Commission 
AnnuulRepmt: July 1,1995 to 
June 30,1996. Southwestern 
Commission. Janua.1~1997. To 
obtain a copy, contact Don 
Womeldorf of the Southwestern 
Commission at (9 16)323-30 19. 

Stmukzrd &view Phn on 
Power Reactor Licensee Finuncial 
Qual;sations and Decommissioning 
finding Awrance. 
(NUREG1577). Draft Report for 
Comment. Division of Reactor 
Program Management, Office of 
Nuclear Reactor Regulation, NRC:. 
January 1997. Describes the 
process NRC uses to review the 
financial qualifications and 
methods of providing 
decommissioning funding 
assurance required of power reactcr 
licensees. 
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to obtain federal government information 
By Telephone 

DOE Press Office ...................................................... .(202)586-5806 
DOE Public Information Office, Secondary Distribution Center .................... .(202)586-9642 . EPA Public Information Center ............................................ .(202)260-7751 
GAO Document Room .................................................. .(202)512-6000 
Government Printing Office (to order entire Federal Register notices) ................. .(202)512-1800 
NRC Public Document Room ............................................. .(202)634-3273 
U.S. House of Representatives Document Room ................................ .(202)225-3456 

By Fax 
U.S. Senate Document Room ............................................. .(202)228-2815 
When making document requests, include a m a h g  address where the document(s) should be sent. 

By Internet 
EPA Listserve Network Contact John Richards h r  information on receiving FederalRegiter notices 

GPO Access (for the Congressionel Record Federal &&err, congressional bills and other government 

............ .VOICE (202)260-2253 FAX (202)260-3884 INTERNET fichards.john@epaud.epa.gov 

................................... .web browser-Superintendent of Document’s home page at 

.......................... .&-in by modem-(202)512-1661, type “swais” and log in-as “guest” 
................ .general i&ormauon- VOICE (202)512-1530 or INTERNET h~p@eids05.ei&gpo.gov 

documents and access to more than two dozen government databases) 

http://www.gpo.~v/su-doov/su_docs/aces/aaces001 .hd 

Receiving LLWNotes by Mail 
U W  Notes and the Summary wort: Low-hel  Radioactive Wme Mamgmezt Mvities in the States and 
Cmpacts are distributed to state, compact and federal officials designated by LLW Forum Participants or 
Federal Liaisons. 

Members of the public may apply to DOE’S National Low-Level Waste Management Pro at the Idaho 
National. Engineeg  and Environmental Laboratory (INEEL) to be placed on a public s a t i o n  mailtng 
list for copies of UWNutes and the supplemental Summary Report. Afion Associates, the LLW Forum’s 
management finny will provide copies of these publications to INEEL. The LLWFom will monitor 
distribution of these documents to the general public to ensure that information is equitably distributed 
throughout the states and compacts. 

To be placed on a list to receive U W  Notes and the Sy mi& please contact Donna M e ,  
Senior Adminhrative S e&& INEEL at (2M).52&0234. As of &rch lP%, back iwum of &oh 

5285 Port Royal Road Springfield VA 22161, (703)487-8547. 
publications, are avaihb L fiom the National Technical Information S h e ,  US. Dqartment of Commerce, 
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