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Cite as 44 NRC 315 (1996) CU-96-13 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Shirley Ann Jackson, Chairman 
Kenneth C. Rogers 

Greta J. Dicus 
Nils J. Diaz 

Edward McGaffigan, Jr. 
I .  
! 

In the Matter of Docket No. 50-440-OLA-3 

CLEVELAND ELECTRIC ILLUMINATING 

(Perry Nuclear Power Plant, 
COMPANY, et a/. 

Unit 1) 

I 
I 
i 
! December 6,1996 

The Commission reviews an Atomic Safety and Licensing Board decision 
that concluded that any change to the Perry Nuclear Power Plant's withdrawal 
schedule for reactor vessel material specimens must be treated as a license 
amendment, and granted the Intervenors' motion for summary disposition. LBP- 
95-17'42 NRC 137 (1995). The Commission reverses and vacates the Licensing 
Board's decision. The Commission finds that not all agency approvals granted 
to licensees constitute license amendments. 
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REGULATIONS: 
APPENDIX H, 0 II.B.3) 

Section II.B.3 of 10 C.F.R. Part 50, Appendix H, requires licensees to seek 
prior NRC Staff approval for all material specimen withdrawal schedule changes. 

INTERPRETATION (10 C.F.R. PART 50, 

I OPERATING LICENSE AMENDMENTS 
In evaluating whether an NRC authorization represents a license amendment 

within the meaning of section 189a of the Atomic Energy Act, courts repeatedly 

i 
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have considered whether the NRC approval'granted the licensee any greater 
operating authority or otherwise altered the original terms of a license. 

- 
$ 3  , ,  

OPERATING LICENSE AMENDMENTS 
Where an NRC approval does not permit the licensee to operate in any greater 

capacity than originally prescribed and all relevaht regulations and license terms 
remain applicable, the authorization does not amend the license. 

OPERATING LICENSE: AMENDMENTS 
Any changes to the material specimen withdrawal schedule that conform to 

the ASTM standard referenced in Appendix H will not exceed the operating 
authority already granted under the licensee's license and therefore will not 
represent a license amendment. That the NRC Staff may wish to verify in 
advance that a proposed withdrawal schedule revision conforms to the required 
technical standard does not make the Staff approval a license amendment. 

MEMORANDUM AND ORDER 

I. INTRODUCTION 

In this Decision we review the Atomic Safety "and Licensing Board's Mem- 
orandum and Order, LBP-95-17, 42 NRC 137 (1995). The order granted a 
motion for summary disposition submitted by Intervenors the Ohio Citizens 
for,Responsible Energy (OCRE) and Ms. Susan L. Hiatt. In granting the mo- 
tion, the Board concluded that any change to the Perry Nuclear Power Plant's 
withdrawal schedule for reactor vessel material specimens must be treated as 
a license amendment. Cleveland Electric Illuminating Company (the Licensee) 
petitioned for review of the Licensing Board's decision. We granted review in 
CLI-96-4, 43 NRC 51 (1996). Cleveland Electric and the Nuclear Regulatory 
Commission Staff (Staff) urge the Commission to reverse LBP-95-17. The In- 
tervenors support the decision. We reverse and vacate LBP-95-17. 

, I  

II. BACKGROUND 

This proceeding stems from Cleveland Electric's request for a license amend- 
ment. The amendment, issued by the NRC Staff on December 18, 1992, trans- 
ferred the withdrawal schedule for reactor vessel material specimens from the 
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Perry plant’s technical specifications to the facility’s updated safety analysis 
report (USAR).’ 

The Material Specimen Withdrawal Schedule 

At issue in this proceeding is what is commonly referred to as either the 
material specimen or surveillance capsule withdrawal schedule. The withdrawal 
schedule is one component of the NRC‘s program to monitor and ensure the 
structural integrity of reactor pressure vessels. Long-term exposure to neutron 
radiation and elevated temperatures in a reactor vessel affects‘ vessel materials. 
Over time, the ductility of ferritic materials decreases, thereby decreasing the 
vessel materials’ “fracture toughness,” or resistance to fracture. 

Appendix H to 10 C.F.R. Part 50 sets forth a surveillance program to 
monitor the fracture toughness of beltline materials in light-water reactor vessels. 
Appendix H directs licensees to attach a particular number of surveillance 
“capsules” to ‘specified areas within the reactor vessel, typically near the inside 
vessel wall at the beltline. Each capsule contains a number of material specimens 
that remain exposed to radiation during plant operation. Under the Appendix H 
surveillance program, licensees must periodically withdraw capsules from the 
reactor vessel. Capsule removal permits the material specimens to be tested for 
changes in ductility and fracture toughness - effects of the neutron irradiation 
and elevated temperatures in a given reactor pressure vessel. 

How frequently a capsule must be removed for testing and evaluation is 
determined by a standard of the American Society for Testing and Materials 
(ASTM), which Appendix H incorporates by reference and directs licensees to 
apply. See 10 C.F.R. Part 50, Appendix H, SIII.B.1, referencing ASTM E 185- 
82, “Standard Practice for Conducting Surveillance Tests for Light-Water Cooled 
Nuclear Power Reactor Vessels.” The ASTM standard provides licensees with 
the criteria for determining both the minimum number of surveillance capsules 
that need to be installed within the reactor vessel at the start of the plant’s life, 
and when in the plant’s life - measured in effective full-power years - a 
capsule should be withdrawn for evaluation. 

Cleveland Electric’s request to remove the withdrawal schedule from the tech- 
nical specifications was prompted by NRC Generic Letter 91-01. Issued by the 
NRC Staff in January 1991, the letter advised licensees that the material speci- 
men withdrawal schedule need not be retained in plant technical specifications. 
Similar generic letters encouraging licensees to remove other line-item provi- 
sions from plant technical specifications have been and continue to be issued as 
part of the Staff‘s policy to improve standard technical specifications by prun- 

‘See 58 kd Reg. 5438 (Jan. 21, 1993). The license amendment also revised the Perry plant’s reactor vessel 
pressure/femperahlre limits, but the Intervenors did not challenge this portion of $e amendment 
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ing technical specifications of items not deemed “of controlling importance to 
safety.” See “Final Policy Statement on Technical Specifications Improvements 
for Nuclear Power Reactors,” 58 Fed. Reg. 39,132, 39,136 (July 22, 1993), us 
amended, 60 Fed. Reg. 36,953 (July 19, 1995). 

Section 182a of the Atomic Energy Act (MA) requires technical specifica- 
tions to be incorporated in every license to operate a production or utilization 
facility. The AEA M e r  requires the technical specifications to include infor- 
mation on the amount, kind, and source of special nuclear material, the place of 
use, and the specific characteristics of the facility. 42 U.S.C. 0 2232. What other 
information should be included in technical specifications - to ensure public 
health and safety - is left for the Commission to determine, and prescribe by 
rule or regulation. 

The NRC rule outlining the required contents of technical specifications is 
10 C.F.R. Q 50.36, promulgated in 1968.’ Largely due to section 50.36‘s “lack 
of well-defined criteria,” however, the number of items included. in technical 
specifications mushroomed after the rule was issued, and essentially came 
to include all “Commission requirements governing the operation of nuclear 
power reactors.’g Because technical specifications are part of an operating 
license, any change to the technical specifications requires a license amendment. 
Consequently, as the number of items in standard technical specifications grew, 
so did the number of license amendment applications, as licensees sought to 
alter line-item provisions that had been inserted in plant technical specifications. 

By the early 1980s, the NRC Staff concluded that the burgeoning number of 
items commonly included in standard technical specifications was both divert- 
ing Staff and licensee attention from the most significant safety requirements 
and unnecessarily burdening agency and industry resources with a severalfold 
increase in license amendment applications. To remedy t h i s  trend, the Staff ini- 
tiated a Technical Specifications Improvement Project? The project resulted in 
a policy to limit technical specifications to those items deemed most important 
to safety: 

As part of the new policy to streamline and improve technical specifications, 
the NRC Staff over the past several years has been identifying which items 
can be removed - without safety consequences - from the standard technical 
specifications. Items so identified can be transfenred to the licensee’s updated 
safety analysis report or some other licensee-controlled dockent. In late 1990, 
the Staff concluded that the material specimen withdrawal schedule could be 

1 I 

‘33 Fed. Reg. 18,610 @ec. 17, 1968). 
’“Rial Policy Statement on Technical Specifications Improvements for Nuclear Power Reactors,’’ 58 Fed. Reg. 
39,13539,133 (July 22, 1993). 
41d 
’Id, 58 M Reg. at 39,135. See also 60 M Reg. 36,953,36957-58 (1995). 

318 

I ,  ’ ,  

, 
, .  ’ L .  

. ,  
< ,  , 



moved €tom the standard technical specifications to the licensee’s updated safety 
analysis report. Generic Letter 91-01 encouraged this transfer. 

Responding to the generic letter, Cleveland Electric requested the challenged 
license amendment. The amendment deleted the actual withdrawal schedule 
from the Perry technical specifications. Instead of containing the actual schedule 
for material specimen removal, the technical specifications now provide as 
follows: “The reactor vessel material surveillance specimens shall be removed 
and examined to determine changes in reactor pressure vessel material properties 
as required by 10 C.F.R. 50, Appendix H.’, 

The Intervenors’ Argument 
Intervenors OCRE and Ms. Watt petitioned for a hearing on the Perry license 

amendment. OCRE describes itself as a nonprofit corporation dedicated to 
research and advocacy on nuclear reactor safety. Several OCRE members reside 
within 15 miles of the Perry facility. Ms. Watt is an officer of OCRE, and resides 
approximately 13 miles from the plant. The Intervenors’ asserted interests in 
this proceeding include “the preservation of their lives, their physical health, 
their livelihoods, the value of their property,’, and their legal right to participate 
meaningfully in Perry plant issues that could affect these interesk6 In March 
1992, the Licensing Board denied the Intervenors’ request for a hearing, ruling 
they lacked standing to intervene.’ The Commission reversed the ruling on 
standing: and remanded the case to the Licensing Board, which ultimately 
admitted one contention. 

The Intervenors’ sole contention raised one legal argument: that removal of 
the withdrawal schedule from the plant technical specifications violates section 
189a of the Atomic Energy Act, 42 U.S.C. 0 2239(a). Section 189a requires the 
Commission to provide notice and an opportunity for a hearing to any member 
of the public whose interest might be affected by a proceeding to grant, revoke, 
renew, or amend an operating license. The Intervenors’ basic claim is that 
section 189a entitles them to notice of, and an opportunity for a hearing on, 
any change to the Perry material specimen withdrawal schedule. Any schedule 
change, they claim, would be a de facto license amendment. 

Prior to this license amendment proceeding, the Perry plant withdrawal sched- 
ule was included in the technical specifications. Because technical specifications 
are an integral part of an operating license, changes to technical specifications 
require a license amendment. Accordingly, before the withdrawal schedule was 
removed from the Perry technical specifications, any change to the schedule 

6Petition for Leave to Intervene and Reqmt for a Hearing (Aug. 26,1991) (“Iutemnors’ Petition”) at 4. 
‘LBP-92435 NRC 114 (1992). 
*CL.1-93-21,38 NRC 87 (1993). 
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would have required a license amendment. Now, after the amendment, the 
withdrawal schedule no longer -is included as a line-item' in the license." The 
withdrawal schedule! has been transferred to the USAR, a'4icensee-controlled 
document that c& be modified without a license amendmentl so long as the 
modifications do'not involve a'change to the technical spkcifications or an un- 
reviewed safety question. See 10 C.F.R. g50.59. Possible future changes to 
'the Perry withdrawal schedule; therefore; will not necesssrily require a license 
amendment. The Intervenors claim that even though the withdrawd schedule 
has been removed from the technicd specifications, any changes to the sched- 
ule would still represent de facto license amendments, whether the Commission 
chooses to label them as such or not. 

In characterizing all possible withdrawal schedule changes as license amend- 
ments, the Intervenors,do not argue that it was improper to remove the schedule 
from the license: Indeed, they conceded before the Licensing Board that there 
is no legal requirement that the withdrawal schedule remain in the technical 
specifications. They stress, instead, that any future changes to the Perry plant 
withdrawal 'schedule will be de facto license amendments because' Appendix H 
sII.B.3 requires prior NRC approval for any revision to the withdrawal sched- 
ule? ,' 

This Staff "approval," argue the Intervenors, constitutes a material licensing 
action, requiring a formid license amendment. In the Intervenors' view, "a 
licensee action for which NRC approval is required prior to implementation . . . 
is a license amendment., even if i t b  not explicitly designated as such."l0 Because 
prior agency approval for a schedule change was, and continues to be, required 
by regulation, the only effect of removing the withdrawal schedule from the 
technical specifications, claim the' Intervenors, was to exclude the public from 
schedule changes." In short, the Intervenors claim that my 'action requiring 
prior NRC approval is a de facto license amendment, warranting section 189a 
hearing rights. 

The Licensing Board's Decision 
Cleveland Electric and the NRC Staff argued two main points before the 

Board. One, they claimed that the Interienors misinterpreted section II.B.3 of 
, ,  I .  

'Appendix H to Part 50 was revised in January 1996, and supersedes in full the formkr Appendix €I. Section 
IIB.3, an often-cited provision in this proceeding, is now found under 10 C.F.R. Part 50, Appendix H pIlI.B.3. 
The language of the rule remains the same. Because the parties in this proceeding repeatedly refer to the older 
provision, we chose for clarity to do so as well. For the convenience of readers, the 1996 Code of Federal 
Regulntionr provides the text of both the new and the superseded Appendix H. 
"Intervenors' Brief in Support of Commission Amrmation of bP-95-17 @?ay 29,1996) ("Intervenors' Brief") 
at 2 
"Intervenors' Petition at 6. 
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Appendix H, which in their view does not require prior Staff approval for every 
withdrawal schedule change. Two, they argued that even if prior Staff approval 
of all schedule changes is required, such changes will not always be material 
licensing actions, and therefore will not always require a license amendment. 

In LBP-95-17, the Licensing Board concurred in full with the Intervenors. 
Although the Board let stand the license amendment removing the withdrawal 
schedule from the technical specifications, the Board ordered the NRC to treat 
future proposed withdrawal schedule changes as license amendments, to be 
accompanied by notice and hearing rights under section 189a of the AEA. 
42 NRC at 149. Because the Intervenors did not challenge removal of the 
withdrawal schedule from the technical specifications, the Board did not address 
whether any law or regulation requires the schedule to be retained in the terms 
of the license. Instead, the Board focused upon “whether a change in the 
withdrawal schedule is a material license issuance decision.” Id. at 142. 

The Board f is t  flatly rejected the Staff‘s argument that section II.B.3 does not 
require prior Staff approval for every change to a withdrawal schedule. Having 
found that all changes do require prior approval, the Board went on to conclude 
that such changes, apriori, require license amendments. In the Board’s view, the 
“linchpin” of the Intervenors’ argument was their claim that the Commission’s 
regulations require prior approval of any change to the withdrawal schedule. Id. 
at 143. If the Intervenors were correct in their interpretation of section II.B.3, 
concluded the Board, “then their summary. disposition motion must be granted 
and the Applicants’ cross-motion must be denied.” Id. Without elaboration, 
the Board in effect agreed with the Intervenors’ claim that if prior approval is 
required for a change, that change is the equivalent of a license amendment. See 
id. at 148-49. 

For the reasons detailed below, we first conclude, as the Board did, that 
the Intervenors’ interpretation of Appendix H is correct: Section II.B.3 in 
Appendix H requires Staff approval of withdrawal schedules, original or revised. 
But contrary to the Board’s reasoning, we nevertheless find that not all changes to 
a material specimen withdrawal schedule - even if some form of Staff approval 
is involved - are material licensing actions requiring a license amendment. 

III. ANALYSIS 

Appendix H to Part 50,s II.B.3 

We begin by looking at section II.B.3. Because the Intervenors have equated 
need for prior Staff approval with license amendments, we f is t  examine whether 
section II.B.3 in Appendix H even requires licensees to seek prior Staff approval 
for all withdrawal schedule changes. We find that it does. 
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The’ disputed section LI.B.3 reds as follows: 

A proposed withdrawal schedule must be submitted with a technical justification as specified 
in 5 50.4. The proposed schedule must be approved prior to implementation. 

The Staff submits that, “[wlhile the regulation explicitly requires Commis- 
sion prior approval of a ‘proposed schedule,’ it nowhere addresses the question 
of whether Commission approval of proposed changes to an already approved 
schedule is required.”12 According to the Staff, the Licensing Board went “be- 
yond the plain words of the regulation” to conclude that “a ‘proposed sched- 
ule’ includes not just a proposed schedule but also any proposed changes to 
an approved schedule, regardless of whether those changes are in~ignificant.”’~ 
Unfortunately, the Staff does not provide the Commission with a clear and con- 
sistent explanation of what exactly are the “previously” or “already” approved 
schedules to which the Staff repeatedly refers, and which, presumably, did re- 
quire prior Staff a~pr0val.I~ 

The Licensing Board and the Intervenors interpreted the Staff‘s argument to 
be that section II.B.3 explicitly requires prior approval of a licensee’s initial 
withdrawal schedule, but not of all possible changes to an already approved 
schedule. On this view, any later revisions would only require prior Staff 
approval if they do not conform to the ASTM standard for withdrawal schedules, 
incorporated by reference in Appendix H. Relying upon the Staff‘s arguments, 
the Licensee similarly stresses that Appendix H “does not specify whether it 
is only the initial schedule that must be approved or whether changes to that 
[initial] schedule must also receive prior approval.”15 

Like the Licensing Board, we find that the plain language of section II.B.3 
requires licensees to submit any “proposed schedule” to the Staff. Appendix H 
makes no distinction between requirements for original and revised schedules. 
Nor can we infer any reason for such a distinction. First, the very nature of 
a withdrawal schedule is such that modifications may need to be made. If, 
for example, results from testing the first material specimens prove inconsistent 
with expectations, the withdrawal schedule may need to be revised. Appendix 
H thus provides for, and indeed may mandate, possible schedule revisions. It 
stands to reason, then, that if there were different requirements for implementing 
original and revised schedules, Appendix H would make this clear. Secondly, 

“NRC Staff’s Brief in Support of Commission Rkversal of LBPi95-17 (“Staff Brief’) (Apr. 26.1996) at 7. 
13NRC Staff‘s Answer to Licensee’s Petition for Commission Review (Nov. 30, 1995) at 5 n.5. 
I4See ako, e+, NRC Staff Response to Intervenors’ Motion for Summary Disposition (Mar. 7, 1994), aUached 
Affidavit at 3 (Appendix H ”does not explicitly &dress the requirements for changes to a previously approved 
schedule”). 
15Licensees’ Brief on Review of Licensing Board Dedsion UP-95-17 (“Licensee’s Brief‘) (April 26. 1996) at 
24. 
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where both initial and revised schedules must satisfy the same ASTM industry 
standard and, where prior approval of “initial” schedules is of interest at all, we 
cannot discern why there would be no interest in also checking, also “approving,” 
revised schedules, to ensure that they too meet the required standard. 

We also reject the Staff‘s claim that licensees need not submit a revised 
schedule for the Staff‘s review as long as the schedule conforms to the ASTM 
standard. The plain language of section II.B.3 does not intimate any exceptions 
to the required Staff review of “proposed schedules.” Such a significant 
exception - likely to encompass most schedule revisions - surely would have 
been noted conspicuously in the rule, or at least somewhere in Appendix H. 
The Staff relies upon Appendix Hs “legislative history,” but that history is 
inconclusive. Indeed, the most recent regulatory history tends to suggest that 
all proposed schedules will receive Staff approval.16 

In short, the language and history of the rule are unsupportive of the Staff‘s 
interpretation. We also need not look far to find many instances when the 
Staff itself has stated that prior approval of all schedule changes is required. For 
example, the Federal Register notice for the very license amendment that brought 
about this proceeding states plainly that “the relocation of the surveillance 
capsule withdrawal schedule from the TS to the USAR in accordance with GL 
91-01, is a purely administrative change; NRC prior approval is still necessary 
for any change to the schedule itself.”’7 

Looking again to Staff statements about the Perry license amendment, the 
Safety Evaluation provides the following: “The movement of the specimen 
withdrawal table from the TS to the USAR is only an administrative change. 
The withdrawal schedule is not impacted and must receive NRC approval before 
it can be changed.”** The Safety Evaluation further notes that licensees shall 
include in the USAR the “NRC-approved revisions’’ to the withdrawal schedule.1g 
These statements do not allude to any category of withdrawal schedules exempt 
from Staff review. 

In addition, the Federal Register notices of several other similar license 
amendments involving removal of the withdrawal schedule from technical spec- 

I 
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I6Rr instance, a provision in the proposed rule requiring that the Commission be given 30 days advance notice 
of a capsule withdrawal was dropped from the final rule after a commenter suggested it was unnecessary because 
section II.B.3 already required withdrawal schedules to be submitted for approval. See Final Rule, “liactun 
Toughness Requirements for Light-Water Nuclear Pow& Reactors,” 48 Fed. Reg. 24,008 (1983). In addition, a 
reporting requirement that test results be submitted to the Commission within 90 days of capsule withdrawal also 
was dropped from the final rule and changed to 1 year, ”because capsule withdrawal schedules must be-approved 
by the Director, Office of Nuclear Reactor Regulation, as provided in paragraph ILB.3 of Appendix H.” See id, 
48 Fed. Reg. at 24,008. In short, references to section ILB.3 in the rule’s Statement of Considerations add to the 
impmion that the prior approval requirement is general and unqualified. 
1756 Fed. Reg. 33,961, 33,962 (July 24, 1991) (emphasis added). 
‘*Letter from James Hall, NRC, Office of Nuclear Reactor Regulation, to Michael Lyskr, Vice h i d e n (  
Cleveland Electric (Dec. 18,1992), attached Safety Evaluation by NRR, at 6. 
lgSafety Evaluation at 4 (emphasis added). 
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ifications also expressed - without qualifications - the need for prior Staff 
approval of schedule changes. See, e.g., 59 Fed. Reg. 2859, 2867 (Jaa.19, 
1994) (Re: Waterford Steam Electric Station, Unit 3: “Updates to the sched- 
ule will still be required to be submitted to the NRC prior to implementation 
per Section II.B.3 of Appendix H,to 10 C.F.R. Part 50 . . . . The schedule 
wig continue to receive NRC review and approval prior to implementation of 
updates to the schqlule”); 56 Fed. Reg.,29,267 (June 26, 1991) (Re: Calvert . 
Cliffs Nuclear Power Plant, Units 1 & 2 , “changes to this schedule are con- , ,  
trolled by the requirements of Appendix H . . . which require NRC approval 
and are mbtained in the Updated Safety Analysis Report’). 

Of particular note, Cleveland Electric’s letter requesting the Perry license 
amendment explicitly relates the understanding that ,Appendix H, 0 KB.3 “re- 
quires prior approval of ‘any changes :to the subject schedule.”20 More signif- 
icantly, the leper advises that a companion letter of the same date is being 
submitted to the NRC requesting approval - pursuant to Appendix H - of 
a revised material specimen withdrawal schedule.2l ‘I$e  technical justification . 
provided for the proposed revised schedule was that it was “consistent with” the 
applicable A S T M  standard for >withdrawd schedules.” Apparently,, Cleveland 
Electric was not proposing a schedule that conflicted with the ASTM standard. 
But under $e Staff‘s interpretation of Appendix H, the Licensee never would 
have needed to request approval for the revised schedule because that schedule 
conformed to ,the required standard. 

,The Staff‘s-Safety Evaluation ,of the Perry license amendment ‘acknowledges 
that “[iln a separate letter dated March 15, 1991, the licensee rguested staff 
approval of a revised surveillance capsule withdrawal sche&.de, as required by 
10 CFR Part 50, Appendix H.”= The Staff goes on to “approve”, this, revised 
schedule, and directs Cleveland Electric to include the new schedule in the next 
Perry USAR.24 ,‘Although the Staff approved the new schedule, at the same 
time that it granted the Perry license amendment, the license amendment did., , 
not involve revising, $e, withdrawal schedule. The license amendment notice 
never referred to a proposed revised schedule. Moreover, the Safety Evaluation 
explicitly declared that the Perry withdrawal schedule was “not impacted” by 
the license amendment. Review, then, appears to have been conducted just as 
the correspondence indicates - pursuant to the requirement set forth in section 
II.B.3. 

”Letter from Michael Lyster, Centerior Energy, to NRC, Re: Technical Specification Change Request, Attach- 
ment 2 at 1 (Mar. 15, 1991) (emphasis added). 

“Letter from Michael Lyster, Centerior Energy, to NRC, Re: Approval Request (Mar. 15, 1991) at 1. 
=Safety Evaluation by NRR at 1. 

21Id at 1. 

=Id at 5. 
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1 Despite these many indications that the Staff’s practice has been to review 
schedule revisions, the Staff argues that the Board erroneously rejected the 
Staff’s “historical interpretation and application of the rule.” Staff Brief at 8. 
The Staff nevertheless concedes that contradictory statements have been made 
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and that the correct interpretation of the rule is “subject to question.’m 
In its brief before the Commission, the Staff for the first time suggests 

what the Commission believes is the correct interpretation of, and reasoning 
behind, section II.B.3. The Staff notes that if Appendix H incorporates the 
self-implementing ASTM standard, then any withdrawal schedule that conforms 
to the ASTM standard is “ipso facto already approved for implementation.’’ 
Staff Brief at 12. Why then, asks the Staff’ would the Commission still require 
approval of all schedules? In response, the Staff suggests an alternative to its 
earlier reading of the rule: “Commission approval of all schedule changes is 
required - but only to verify that the changes are consistent with the ASTM 
standard.” Id. 

The Commission agrees with this alternative reading of the rule. We believe 
that the rule, correctly understood, provides the Staff with the opportunity to 
verify in advance that a proposed schedule - original or revised - indeed 
conforms to the applicable ASTM standard for material specimen withdrawal 
schedules. The Staff in fact has stated that it “reviewed proposed schedules 
and modifications to determine if they were consistent with the withdrawal 
schedules set forth” in the applicable ASTM In short, section II.B.3 
as promulgated in 1983 requires an approval or check by the Staff to ensure that 
the proper ASTM standard is used correctly. The plain language of the rule, 
and even indications of past Staff practice, supports this conclusion. 

The Staff is certainly free to change rule interpretations if appropriate. But 
the Staff may not adopt an interpretation unsupported by the language and his- 
tory of the rule. The various interpretive glosses proposed by the Staff - about 
initial versus revised schedules and other distinctions not found in the rule - 
do not explain away section II.B.3’s unqualified prior approval requirement. We 
cannot find in the current rule’s text or its history any allusion to a separate 
category of withdrawal schedules excluded from the prior approval requirement. 
We therefore agree with the Licensing Board that the Staff‘s currently espoused 

=NRC Staff‘s Answer to Licensee’s Petition for Commission Review (Nov. 30,1995) at 6 n.9. 
26NRC Staff Response to Intervenors’ Motion for Summary Disposition (Mar. 7, 1994). attached Affidavit at 4. 
See also NRC Staff’s Reply Brief (lune 18, 1996) at 6 n.8 (“To be sure, the Staff might review such changes in 
advance, to verify that they are in fact consistent with the ASTM standards incorporated by reference in Appendix 
I€’). 
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interpretation of section II.B.3 cannot be squared with the, plain language of the 
rule.n i 

Licensing Authority and Appendix H Approvals 

As amended, section 189a of the Atomic Energy Act requires the Commission 
to afford interested parties notice of, and an opportunity for a hearing on, the 
“granting, suspending, revoking, or amending” of any license or construction 
permit. 42 U.S.C. 5 2239(a). Having found that section II.B.3 requires licensees 
to submit all proposed schedules for the Staff‘s approval, the question before 
us then becomes: Are the Staff approvals referenced in Appendix H de facto 
license amendments, as the Intervenors claim? Contrary to the assumption made 
by the Licensing Board, we do not find that all such approvals are de facto 
license amendments. 

We begin by looking at the legislative history of the M A .  That history, 
unfortunately, does not clarify what constitutes a license amendment within 
the meaning of section 189a. But it does make clear that Congress wished to 
provide hearing rights for only “certain classes of agency action,” not As 
initially proposed, the AEA did not contain any hearing rights pr0vision.2~ A 
later draft proposed a hearing opportunity to parties “materially interested in any 
‘agency action.’ ’73O But this provision was found “too broad, broader than it was 
intended to be,”31 and led to section 189a’s very specific list of Commission 
actions warranting hearing rights. If a form of Commission action does not fall 
within the limited categories enumerated in section 189a, the Commission need 
not grant a 

In evaluating whether challenged NRC authorizations effected license amend- 
ments within the meaning of section 189a, courts repeatedly have considered the 
same key factors: did the challenged approval grant the licensee any “greater 
operating authority,’733 or otherwise “alter the original terms of a l i~ense”?~  If 
so, hearing rights likely were implicated. For example, in Citizens Awareness 

27The Staff informed the Licensing Board that it  was considering amending Appendix H to specify “the 
c i rch tances  under which the changes to a previously approved withdrawal schedule OII be made.” NRC Staff 
Response to Intervenors’ Motion for Summary Disposition (Mar. 7, 1994), attached Affidavit at 9. The Staff h z  
yet to propose an amendment to the rule. 
“Sun Luk Obispo Mofhersfor Pence v. NRC, 751 F.2d 1287, 1313 @.C. Cu. 1984) (SLO) (referencing remarks 
of Sen. Hickenlooper. 100 Cong. Rec. 10,171 (1954), reh’g en bunc on orher grad, 789 E2d 26, cert. denied, 
479 US. 923 (1986). 
29See H.R. 8862, 83d Cong., 2d Sess. 5 189 (1954). reprinted in 1 Atomic Energy Comm’n Legislative History 
of the Atomic Energy Act of 1954 (“Legislative History”) at 105,167-68 (1955). 

31 100 Cong. Rec. 10,171 (1954) (Sen. Pastore’s remark), reprinted in 3 Legislative History at 3175. 
32SLo. 751 F.2d at 1315. 
331n re Three Mile I s W  Alert, 771 E2d 720,729 (3d Cir. 1985). cert. denied 475 US. 1082 (1986). 
34SL0, 751 E2d a[ 1314. 

- 30H.R 9757.83d Cong., 2d Sess. 5 181 (1954), reprityed in 1 Legislative History at 541,625. 
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Network, Znc. v. NRC, 59 F.3d 284, 295 (1st Cir. 1995) (CAN), the decision 
upon which the Intervenors most rely, the court found that the challenged NRC 
approval “undeniably suppZement[edr the original license. The agency had per- 
mitted the licensee to dismantle major structural components, an activity that the 
court found unauthorized by the original license and agency rules. Similarly, 
in another case, where the NRC Staff extended the duration of a low-power 
license, a reviewing court viewed the Staff approval to be a license amendment 
changing a term of the license, and therefore triggering an opportunity for a 
hearing under section 189a?’ 

The Intervenors correctly claim that “[ilt is the determination that an action 
is a license amendment, not the significance of the amendment, that triggers 
Section 189a hearing rights.” Intervenors’ Brief at 7. They also accurately have 
distilled the existing case law on NRC license amendments to conclude that any 
agency action permitting a licensee to go beyond “existing license authority” 
is a license amendment within the meaning of the Atomic Energy Act. Id. 
But nowhere do we find support for the Intervenors’ sweeping premise that any 
“action for which NRC approval is required prior to implementation already is 
a license amendment.” Zd at 2. This generalization suggests - erroneously - 
that any time the NRC Staff grants prior approval, the Staff is permitting actions 
that will exceed existing licensing authority. 

Applicable case law includes several examples of NRC approvals that did not 
trigger section 189a hearing rights. See, e.g., Massachusetts v. NRC, 878 F.2d 
1516 (1st Cir. 1989) (NRC authorization of plant restart, which followed Staff‘s 
review of forty-seven ordered modifications, was not a license amendment); In 
re Three Mile Island Alert, Znc., 771 F.2d 720,729-30 (3d Cir. 1985) (decision 
lifting license suspension and authorizing restart under stipulated conditions was 
not a license amendment), cerf. denied, 475 U.S. 1082 (1986); SLO, 751 F.2d 
at 1314 (lifting a license suspension “does nothing to alter the original terms of 
a license” and is not a license amendment). Where the NRC approval does not 
permit the licensee to operate “in any greater capacity” than originally prescribed 
and all relevant safety regulations and license terms remain applicable, the NRC 
approval does not “amend” the license. See KeZZey v. Selin, 42 F.3d 1501,1515 
(6th Cir.), cert. denied, 115 S .  Ct. 261 1 (1995); Massachusetts v. NRC, 878 F.2d 
at 1521-22. Only those actions falling “beyond the ambit of the prescriptive 
authority granted under the license” necessitate a license amendment. CW?, 59 
F.3d at 295. 

Here, any changes to the material specimen withdrawal schedule that conform 
to the ASTM standard referenced in Appendix H will not alter the Perry license, 
and will not permit the Licensee to operate in any greater capacity than the 

i 
I 

1 

I 

35SLo. 751 F.2d at 1314-15. 
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original license prescribes. 'To so conclude, we look to the actual terms of the 
Perry operating license. There we find that the technical specifications direct 
Cleveland Electric to conduct all testing and surveillance of material specimens 
according to Appendix H. Appendix H, in turn, requires all withdrawal schedules 
to meet an applicable ASTM standard. 

This means in effect that the Perry license specifies an NRC-approved 
methodology - the ASTM standard - to be used in developing either an 
initial or a revised schedule. The ASTM standard establishes specific technical 
criteria for determining where in the reactor vessel to place surveillance capsules, 
how many capsules should be used, and how often capsules should be removed 
for testing. By effectively incorporating the ASTM standard, the Perry license 
provides delineated parameters for Cleveland Electric to use in calculating an 
appropriate withdrawal schedule. 

As long as its withdrawal schedule meets the applicable ASTM standard, 
Cleveland Electric is not exceeding operating authority already granted in its 
Perry operating license. The ASTM standard anticipates that during the course 
of a nuclear power plant's life the withdrawal schedule may need to be revised; 
the standard allows and provides for such changes. The terms of the Perry 
license thus already provide for - already authorize - some possible schedule 
changes. Any revised schedule that conforms to the ASTM standard can be said 
to be "encompassed within delineated categories of authorized conduct." CAN, 
59 F.3d at 294. 

The Perry operating license no longer contains the actual current material 
specimen withdrawal schedule. A mere adjustment in the schedule, then, 
does not necessarily alter or violate the "terms of the license," which require 
only that the licensee meet 10 C.F.R. 50, Appendix H, no more and no less. 
It is true that before the withdrawal schedule was removed from the Perry 
technical specifications, any change to the schedule would have required a license 
amendment. But there is no statutory or regulatory requirement that every 
operational detail listed in the USAR be subject to a technical 
Moreover, the Intervenors explicitly did not contest the transfer of the schedule 
to the Perry USAR. 

That the Staff may wish to verify in advance that a proposed revision 
conforms to the required technical standard does not make Staff approval a 
license amendment. By merely ensuring that required technical standards are 
met, the Staff's approval does not alter the terms of the license, and does not 
grant the Licensee greater operating authority. Such a review indeed enforces 
license requirements. As an enforcement policy matter, the Staff may wish to 
police some licensee-initiated changes before they go into effect. To insist - as 

36See Porthnd General Electric Co. umjan Nuclear Plant), ALAB-531,9 NRC 263,273 (1979). 
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the Intervenors do - that the NRC Staff may never require prior approval for any 
change or activity without effecting some sort of major licensing action, would 
frustrate the agency’s ability to monitor licensees and enforce regulations.37 
As we already have noted, not every change that occurs at a nuclear power 
plant, even if significant, represents a license amendment. See, e.g., SLO, 751 
F.2d at 1314. Again, the key consideration should be: Did the agency action 
“supplement” the existing operating authority prescribed in the license? See 
CANJ 59 F.3d at 295; see also P & R Ternrner v. FCC, 743 F.2d 918,928 (D.C. 
Cir. 1984) (because FCC “merely required the broadcaster to operate within 
the terms of its authorization, its, actions could not be regarded as a license 
modification”). 

The Intervenors state that they merely seek “to participate in the regulatory 
proces~.’’~~ They have not been denied that opportunity. Appendix H was pro- 
mulgated under appropriate notice-and-comment rulemaking procedures. The 
Intervenors had the opportunity to raise concerns about the adequacy and ap- 
propriateness of the ASTh4 standard, +d about any other item in Appendix 
H. In addition, line items cannot be removed from the technical specifications 
without a license amendment, which offers another opportunity for public par- 
ticipation. If the Intervenors believed that the nature and significance of the 
material specimen withdrawal schedule was such that it needed to remain in the 
Perry technical specifications - as a specific term of the Perry license - the 
Intervenors could have raised that argument in this proceeding. They instead 
concurred with the NRC Staff that there is no statutory or regulatory requirement 
that the withdrawal schedule remain in the Perry license. 

There may be other opportunities to challenge changes in the withdrawal 
schedule. As the NRC Staff states in its brief, “where a proposed change to a 
withdrawal schedule does not conform” to the required ASTM standard, “prior 
Commission approval and a license amendmenffg with its attendant notice and 

37 “[Mlembers of the public cannot be allowed to litigate before the Commission any and all issues that occur to 
them without demolishing theregulatory process.” Bellottiv. NRC, 725 F.2d 1380,1382 0 . C .  Cir. 1983). See alro 
American Cylinder Manufacturers Cornminee v. Departmenr of Transportation, 578 F.2d 24.27-28 (2d Cir. 1978) 
(American Cylinder) (Department of Transportation “approvals:’ certifying whether cylinder manufacturers met 
safety specifications, “reflect merely a method for policing [lawfully adopted] regulations”). The Administrative 
Procedure Act’s broad definition of “license” under 5 U.S.C. §I 551(8),(9). does not encompass reviews that serve 
merely to confirm compliance with existing license requirements. See American Cylinder, 578 F.2d at 27. 
381ntervenors’ Answer to NRC Staff Response to Intervenors’ Motion for Summary Disposition and Licensees’ 
Cross Motion for Summary Disposition (Apr. 5,1994) at 5. 
39The Commission notes that a change to the withdmwal schedule that does not conform to the ASTM standard 
referenced in Appendix H presumably would conflict with the Perry technical specification requirement that the 
“reactor vessel material surveillance specimens shall be removed and examined. . . as required by 10 CF.R 50, 
Appendix H.” Such a change to the FSAR that conflicts with the technical specifications would require a license 
amendment pursuant to 10 C.F.R. 5 50.59(~)(2), regardless of whether an unreviewed safety question is involved. 
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opportunity for hearing, [would] be required.” Staff Brief at 20.4O In addition, 
the Intervenors may have the opportunity to raise enforcement concerns about 
the Perry withdrawal schedule through the 10 C.F.R. 0 2.206 petition process. 

As a final matter, we note that the Staff approval Appendix H calls for is 
not the type of determination that lends itself readily to an adjudicatory hearing. 
Under Appendix H, the Staff evaluates a proposed withdrawal schedule in terms 
of objective, technical, preestablished criteria. Such assessments fall well within 
the NRC Staff‘s technical expertise and its regulatory oversight role. See, e.g., 
Union of Concerned Scientists v. NRC, 735 F.2d 1437, 1451 (D.C. Cir. 1984) 
(assessing results of licensee’s preoperational testing, to ensure results meet 
objective “acceptance criteria,” “falls squarely within the NRC Staff‘s technical 
expertise”), cert. denied, 469 U.S. 1132 (1985). Confirming compliance with a 
self-implementing, detailed, industry standard does not call into play the various ’ 

common reasons for requiring an adjudicatory hearing under Subpart G of 10 
C.F.R. Part 2, ‘such as the need to weigh various parties’ observations or the 
utility of cross-examination. 

, I  

IV. CONCLUSION AND ORDER . 

For the reasons stated in this Decision, the Commission hereby, reverses and 

It is so ORDEWD. 
vacates the Atomic Safety and Licensing Board order LBP-95-17. 

For the Commission 

JOHN C. HOYLE 
Secretary of the Commission 

Dated at Rockville, Maryland, 
this 6th day of December 1996. 

40See a h  Staff Affidavit at 8, attached to NRC Staff Response to Intervenors’ Motion for Summary Disposition 
(“Staff Response”) (Mar. 7, 1994); NRC Staff‘s Reply Brief at 34, Staff Brief at 16, 17 11.28; Staff Response at 
27.28-29. 
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LOUISIANA ENERGY SERVICES, L.P. 
(Claiborne Enrichment Center) 

I 

December 3,1996 

I In this Partial Initial Decision in the combined construction permit-operating 
license proceeding for the Claiborne Enrichment Center, the Licensing Board 
resolves in favor of the Intervenor environmental contentions 5.4 and K con- 
cerning the adequacy of the NRC Staff's treatment in the final environmental 
impact statement of the need for the facility and the no-action alternative and 
contention Q concerning the Applicant7s financial qualifications to construct the 
proposed facility. 

RULES OF PRACTICE: BURDEN OF PROOF 
The NRC, not the Applicant, has the burden of complying with NEPA. Duke 

Power Co. (Catawba Nuclear Station, Units 1 and 2), CLI-83-19, 17 NRC 
1041, 1049 (1983). But the label of a contention as an environmental or NEPA 
contention does not automatically allocate the burden of proof. Rather, it is 
the subject matter of the contention that determines upon whom the burden 
technically falls. I 
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NEPA: CONSIDERATION OF ALTERNATIVES 
The study and description of alternatives is the “linchpin” of the environ- 

mental impact statement process. Monroe County Conservation Council, Znc. v. 
Volpe, 472 F.2d 693, 697-98 (2d Cir. 1972). 

NEPA: ENVIRONMENTAL IMPACT STATEMENT 
NEPA’s requirement of a :detailed statement” serves a number of purposes. 

First, it requires the agency to compile a reviewable environmental record 
demonstrating the agency has made a good faith effort to consider the envi- 
ronmental values NEPA seeks to safeguard and taken a hard look at the envi- 
ronmental consequences of its action. Second, the detailed statement serves as 
an environmental full disclosure law providing .agency decisionmakers, as well 
as the President, the Congress, the Council on Environmental Quality, and the 
public the environmental cost-benefit information that Congress thought they 
should have about each qualifying federal action. Third, “the requirement of a 
detailed statement helps insure the integrity of the process of decision by pre- 
cluding stubborn problems or serious criticism from being swept under the rug.” 
Silva v. Lynn, 482 F.2d 1282, 1285 (1st Cir. 1973). 

NEPk. PROCEDURES 
Although the action-forcing procedures of NEPA “are almost certain to affect 

the agency’s substantive decision, it is now well settled that NEPA itself does 
not mandate particular results, but simply prescribes the necessary process.” 
Robertson v. Methow Valley Citizeris Council, 490 US. 332, 350 (1989). 

REGULATIONS: INTERPRETATION (10 C.F.R. 0 51.45(c)) 

It is clear that 10 C.F.R. $51.45(c) requires the Applicant to include in 
its Environmental Report (ER) a cost-benefit analysis of the proposed facility. 
In the words of the regulation, that analysis must “consider[] and balance[l” 
the various environmental effects or costs of the proposal against the various 
“environmental, economic, technical and other benefits” of the project. The 
“need” for the facility is simply a catchword for the principal or primary benefit 
of the proposed facility that goes on the benefit side of the cost-benefit ledger. 
A cost-benefit analysis cannot be performed consistent with the Commission’s 
regulations and section 102(2) of NEPA without weighing the benefits or need 
for the project on one side of the equation with the costs or environmental effects 
of the project on the other side. 

: ,  

. I  
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REGULATIONS: 
APPENDIX A) 

INTERPRETATION (10 C.F.R. PART 51, 

The Commission’s regulations specifically direct that the Staff‘s final envi- 
ronmental impact statement address the need for the proposed facility. See 10 
C.F.R. Part 51, Appendix A, 10 C.F.R. §§51.70@), 51.90. 

NEPA: NEED FOR FACILITY 

Labeling the regulatory requirement as the “need“ for the proposed facility is 
merely a shorthand expression to describe the principal beneficial factor that is to 
be weighed against the various costs of the proposal in striking the cost-benefit 
balance required by NEPA and the Commission’s implementing regulations. 

I 

NEPA: NEED FOR FACILITY 
Whatever the principal benefit provided by the proposed facility, it must be 

addressed in the final environmental impact statement as the need for the facility 
and, “to the fullest extent practicable,” the benefit must be quantified. 

I 

NEPA: NEED FOR FACILITY 
I Because the need for the proposed facility is definitionally the primary benefit 

against which the various costs of the project are weighed in the cost-benefit 
analyses and NEPA does not dictate any substantive outcome for the cost-benefit 
balancing process, the principal benefit of the project does not have to arise to 
any minimum level or meet any other prescribed standard. 

I 

i 

I 
I 
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REGULATIONS: 
Because NEPA and the Commission’s implementing regulations require the 

Staff to address the no-action alternative in the final environmental impact 
statement, and the Commission’s regulations, in turn, require the Applicant 
to discuss in the ER the alternatives to the proposed action that will help 
the Staff to develop and explore the alternatives that must be discussed under 
secti0.n 102(2)Q of NEPA, section 51.45@) necessarily requires the Applicant 
to address the no-action alternative in its environmental report. 

INTERPRETATION (10 C.F.R. 0 51.45@)) 

! 
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NEPA: CONSIDERATION OF ALTERNATIVES 
The adequacy of the Staff's treatment of the no-action alternative in he final 

environmental impact statement must be judged by the rule of reason. Citizens 
Against Burlington, Znc. v. Busey, 938 F.2d 190,' 195 (D.C. Cir. 1991). 

FINANCIAL QUALIFICATIONS: MATERIALS LICENSE 
Pursuant to the general interpretational rule that statutory or regulatory 

provisions that relate to the same subject matter should be construed in pari 
materia (see 2B Sutherland Stat. Const. @51.01, 51.03 (5th ed.~ 1992))' 10 
C.F.R. 0 50.330, as the other agency regulatory provision dealing with financial 
qualifications, is the likely source for obtaining insight about how to interpret 
the general language of the Note following 10 C.F.R. 0 70.22(a)(8). 

FINANCIAL QUALIFICATIONS: MATERIALS LICENSE 
The history of the Commission's Part 50,and Part 70 financial qualifications 

requirements fully supports a parallel construction of those regulations in terms 
of the showing necessary to establish that an applicant "appears to be financially 
qualified" uhder 10 C.F.R. 0 70.23(a)(5). 
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PARTIAL INITIAL DECISION 
(Resolving Contentions J.4, K, and Q) 

This Partial Initial Decision contains our findings of fact and conclusions of 
law on contentions J.4, K, and Q filed by the Intervenor, Citizens Against Nu- 
clear Trash (“CANT”), in this combined construction permit-operating license 
proceeding. The Applicant, Louisiana Energy Services, L.P. (“LES”), seeks a 
30-year materials license to possess and use byproduct, source, and special nu- 
clear material in order to enrich uranium using a gas centrifuge process at the 
Clariborne Enrichment Center (“CEC”) it intends to build in Claiborne Parish, 
Louisiana. 

The CEC is to be constructed on a 442-acre site located some 5 miles 
northeast of the town of Homer, Louisiana, immediately between, and adjacent 
to, the two unincorporated, African-American communities of Center Springs 
and Forest Grove. The design capacity of the CEC is 1.5 million separative 
works units (“SWUs”) per year and, as originally proposed, the Applicant stated 
its intent to build the facility in three phases over 6 years, with each phase 
consisting of identical 0.5 million SWU per year units. At full production, the 
CEC will process approximately 4700 metric tons of UF6 annually, generating 
870 metric tons of enriched uranium and 3800 metric tons of depleted uranium 
tails. 

Direct capital costs of the CEC are estimated to be $855 million in 1990 
dollars exclusive of escalation, capitalized interest, contingency, or replacement 
centrifuges. Decontamination and decommissioning are estimated to take 7 
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years. Decommissioning is estimated to cost $518 million in 1996 dollars of 
which 94% is the cost for disposition of tails. In 1990 dollars, decommissioning 
is estimated to cost $409 million. The total investment, in 1990 dollars, in- 
cluding direct construction, interest escalation, capitalized interest, contingency, 
replacement centrifuges, decontamination, and decommissioning is estimated at 
$1.6 billion. 

Because the CEC’is the first private, nongovernment enrichment facility seek- 
ing a license in the United States, this licensing proceeding presents a number 
of questions of first impression. In Part I, we address environmental contentions 
J.4 and K. These contentions are founded upon the National Environmental 
Policy Act of 1969, ,42 U.S.C. 0 4321 et seq. (“IiEPA”), and deal with the ques- 
tion whether the Applicant’s Environmental Report (“ER”) and the Staff‘s Final 
Environmental Impact Statement (“FEIS”) adequately address the “need for the 
facility” and the “no-action alternative.” In Part 11, we resolve nonenvironmental 
contention Q that challenges the Applicant’s financial qualifications to construct 
and operate the CEC. 

I. NEPA NEED FOR FACILJIY AND NO-ACTION 
ALTERNATIVE 

A. Contentions 5.4 and K 

Under the heading “Inadequate Assessment of Costs Under NEPA,” the 
Intervenor asserts in contention 5.4 that: 

The Environmental Report does not adequately describe or weigh the environmental, 
social, and economic impacts and costs of operating the CEC. Moreover, the benefit-cost 
analysis fails to demonstrate that there is a need for the facility. See, e.g., Public Service 
Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-422.6 NRC 33,90 (1977) 
(in a power production licensing case, “need for power” is “a shorthand expression for the 
‘benefit’ side of the cost-benefit balance which NEPA mandates”). On the whole, the costs 
of the project far outweigh the benefits of the proposed action. 

BASIS: NEPA q u i r e s  the NRC to fully assess the impacts of the proposed licensing 
action, and to weigh its costs and benefits. LES’ Environmental Report contains a brief 
‘%benefit-cost analysis” that is improperly slanted in favor of the benefits of the project, and 
contains little discussion of the potentially significant impacts and their environmental and 
social costs. ER 8 8.0. The discussion is inadequate with respect to the following issues: 

I 

. . . .  
4. Section 1.2 of the ER, which purports to discuss the need for the CEC. provides no 

such information. It briefly outlines the suppliers of enriched uranium to the United S h s  
in 1988, and provides an unexplained table of world enriched uranium needs from 1990 
and 2010, but gives no current or projected information on uranium supply. This is not 
surprising, since it is commonly known that existing U.S. enrichment capacity is more than 
adequate to meet projected domestic needs through 2010. See, e.g., GAO/RC!E!D-89-170BR, 
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Uranium Enrichment: Some Impacts of Proposed Legislation on DOE’S Program LES 
vaguely states that LES should get a license without delay in order to avail itself of a “critical 
opening” in the uranium market that is expected to begin in 1996 “because U.S. customers 
have terminated their commitments for over 40 percent of their enrichment requirements 
scheduled to be supplied by the Department of Energy during the late 1990’s.” A generalized 
statement of LES’ marketing hopes for the 1990’s does not constitute a demonstration that 
additional enriched uranium production capacity is needed. LES should be required to 
evaluate existing and projected production capacity both in the U.S. and abroad, and to 
evaluate existing and projected enriched uranium demand in the United States. motnotes 
omitted.] 

CANT’S contention K, entitled ‘No Discussion of No-Action Alternative,” 
states that: 

The ER violates NEPA because it does not contain an adequate discussion of alternatives to 
the proposed action. 

BASIS: NEPA, as implemented by 10 C3.R. §51.[45], requires that environmental 
reports must include, inter alia, a discussion of “alternatives available for reducing or avoiding 
adverse environmental effects.” LES’ ER fails to satisfy this requirement in the critical 
respect that it does not discuss the no-action alternative. Given the significant environmental 
costs of this project and the fact that LES has not demonstrated a need for the facility, this 
alternative should have been analyzed in detail. motnotes omitted.] 

In opposing the admissibility of contention J.4 before the Licensing Board, 
the Applicant argued that “the economics of the proposed facility are not within 
the scope of the ER and need not be addressed under NEPA’, and that “the 
economic wisdom of its proposed venture is simply not an environmental issue 
germane to the NEPA analysis.” LBP-91-41, 34 NRC 332, 351 (1991). The 
NRC Staff did not oppose the admission of the contention. The Board admitted 
contention J.4, ruling that it “raises a litigable issue” that involves the legal 
question of “[wlhat, if any, consideration must be given to the need for the 
facility in fulfilling NEPA responsibilities?, Id. The Staff also did not oppose 
the admission of contention K in the context of considering the Applicant’s 
NEPA cost-benefit analysis, but the Applicant argued that there is no explicit 
regulatory requirement that the ER address the no-action alternative and that 
the applicable Staff regulatory guidance does not state that an assessment of the 
no-action alternative must be included in the ER. The Board admitted contention 
K finding that “a genuine dispute exists with LES on the need to discuss the 
no-action alternative.” Id at 353. 

Although CANT’S contentions J.4 and K are phrased only in terms of 
challenges to the Applicant’s ER, these contentions necessarily encompass the 
Staff‘s environmental impact statement (“EIS”) as well. As the Applicant states, 
“[alt bottom, Contention J.4 involves disagreement as to (1) whether LES and 
the NRC are required to consider ‘need‘ for the CEC in the ER and FEIS 
respectively, and, if some consideration is required, (2) the appropriate focus of 
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that determination (including the proper definition of 'need' in this context).,' 
Applicant's Proposed Findings of Fact and Conclusions of Law (May 26, 1995) 
at 39 [hereinafter App. P.F.]. Similarly, at bottom, contention K involves a 
disagreement as to whether the treatment of the no-action alternative in the ER 
and FEIS is adequate. 

As the Commission has declared, 

[wlhile all environmental contentions may, in a general sense, ultimately be challenges to 
. the NRCs compliance with NEPA, factual aspects of particular issues can be raised before 
the DES [Draft Environmental Statement] is prepared. As a practical matter, much of the 
information in an Applicant's ER is used in the DES. 

Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), CLI-83-19, 17 
NRC 1041, 1049 (1983). This being so, the Commission held that contentions 
cannot be deferred until the draft or fin4 EIS is issued by the Staff but must, 
where possible, 'be formulated and filed based upon the Applicant's ER. Zd. 
Accordingly, contentions like Intervenor's J.4 and K that assert deficiencies in the 
Applicant's ER also necessarily include the same general deficiency that remains 
applicable with respect to the EIS. See 10 C.F.R. Q2.714(b)(2)(iii). And here, 
of course, the Applicant and the Intervenor in their evidentiary presentations on 
these contentions included evidence on all aspects of the issues. 

Further, as we stated in LBP-96-7,43 NRC 142, 144-45 (1996), with respect 
to other Intervenor contentions in this proceeding, 

the Subpart G rules of practice for the conduct of formal adjudicatory hearings provide in 
10 C.F.R. 8 2.732 that the applicant has the burden of proof in the proceeding. Thus, in 
order for the applicant to prevail on each contested factual issue, the applicant's position 
must be supported by a preponderance of the evidence. Philadelphia Electric Co. (Limerick 
Generating Station, Units 1 and 2), ALAB-819,22 NRC 681,720 (1985); Pacijc Gas and 
Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAFl-763. 19 NRC 571, 
577 (1984). See 1 Charles H. Koch, Jr., Administrative Law and Practice 3 6.44 (1985). 

Where environmental and JYEPA issues are involved, however, care must be 
taken in applying the Commission's general burden of proof rule. This is 
because the NRC, not the Applicant, has the burden of complying with NEPA. 
Catawba, CLI-83-19, 17 NRC at 1049. But the label of a contention as an 
environmental or NEPA contention does not automatically allocate the burden 
of proof. Rather, it is the subject matter of the contention that determines upon 
whom the burden technically falls. Thus, because the Commission's regulations 
require the Applicant to file an ER (see 10 C.F.R. $51.60) and prescribe its 
contents (see 10 C.F.R. Q 51.45), the Applicant has the burden on contentions, 
or those portions of contentions like J.4 and K, asserting deficiencies in the ER. 
See Consumers Power Co. (Midland Plant, Units 1 and 2), CLI-74-5, 7 AEC 
19, 31 (1974). See generally United States Energy Research and Development 
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Administration (Clinch River Breeder Reactor Plant), CLI-76-13,4 NRC 67,77 
(1976). Similarly, because the Staff ultimately is responsible for preparing the 
EIS required by NEPA (see 10 C.F.R. #51.80, 51.97(c)), the Staff generally 
has the burden on contentions, or those portions of contentions like J.4 and 
K, that allege deficiencies in the EIS. Further, because the Staff, as a practical 
matter, relies heavily upon the Applicant’s ER in preparing the EIS, should the 
Applicant become a proponent of a particular challenged position set forth in 
the EIS, the Applicant, as such a proponent, also has the burden on that matter. 
See Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), 
ALAB-471, 7 NRC 477, 489 n.8 (1978). 

Finally, overlying all NEPA issues in this proceeding are the additional 
obligations that the Commission has placed upon the Licensing Board in the 
hearing notice. First, the Commission instructed us to determine whether the 
Staff‘s environmental review conducted pursuant to 10 C.F.R. Part 51 was 
adequate. Second, it charged us with determining whether the agency had 
complied with the requirements of section 102(2)(A), (C), and (E) of NEPA. 
Lastly, the Commission directed us independently to consider the cost-benefit 
balance among the conflicting factors contained in the record of the proceeding. 
See 56 Fed. Reg. 23,310 (1991). See also 10 C.F.R. 551.105. Although 
obviously related, these obligations placed upon us by the Commission to ensure 
the agency’s compliance with NEPA are independent of the parties’ burdens 
with respect to the Intervenor’s environmental contentions. 

B. NEPAOverview 
Because the Intervenor’s contentions are footed on the requirements of NEPA, 

a brief review of that Act is necessary to any analysis of these contentions. As 
the regulations of the Council on Environmental Quality state, “[tlhe National 
Environmental Policy Act (NEPA) is our basic national charter for protection 
of the environment.” 40 C.F.R. 5 1500.1. Section 101 of NEPA “declares a 
broad national commitment to protecting and promoting environmental quality,” 
Robertson v. Methow Valley Citizens Council, 490 US. 332,348 (1989), and sets 
forth the Act’s basic “substantive goals for the Nation,” Vermont Yankee NucZear 
Power Corp. v. NRDC, 435 U.S. 519,558 (1978), that the federal government 
should “use all practicable means and measures” to protect environmental values. 
42 U.S.C. $4331(a). Section 101(b) of the Act then provides that “it is the 
continuing responsibility of the Federal Government to use all practicable means, 
consistent with other essential considerations of national policy” to, inter alia, 
avoid environmental degradation, “attain the widest range of beneficial uses of 
the environment without degradation . . . or other undesirable and unintended 
consequences,” and “preserve important historic, cultural, and natural aspects of 
our national heritage.” 42 U.S.C. §4331(b). 
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To attain these sweeping substantive goals, section 102 of the Act contains 
a set of “action-forcing’’ procedures. Kleppe v. Sierra Club, 427 U.S. 390,409 
& n.18 (1976). See Calvert Cliffs’ Coordinating Committee v. AEC, 449 F.2d 
1109, 1113 & n.7 (D.C. Cir. 1971). The section directs that “to the fullest 
extent possible” all federal agencies shall ‘’utilize a systematic, interdisciplinary 
approach” in environmental planning and “in decisionmaking which may have 
an impact on man’s environment.” 42 U.S.C. $4332(2)(A). To ensure that 
environmental considerations become part of the decisional calculus, section 
102(2)(B) instructs agencies to “identify and develop methods and procedures 
. . . which will ensure that presently unquantified environmental amenities and 
values may be given appropriatk consideration in decisionmaking along with 
economic and technical considerations.” 42 U.S.C. Q 4332(2)(B). As the court 
stated in Calvert Cliffs’, 449 F.2d at 11 13, 

“[e]nvironmental amenities” wil l  often be in conflict with “economic and technical consider- 
ations.” To “consider” the former “along wiW: the latter must involve a balancing process. 
In some instances environmental costs may outweigh economic and technical benefits and 
in other instances they may not. But NEPA mandates a rather fmely tuned and “systematic” 
balancing analysis in each instance. 

In order to effectuate this NEPA balancing analysis, section 102(2)(C) 
requires that all agencies 

include in every recommendation or report on proposals for legislation and other major 
W e d  actions significantly affecting the quality of the human environment, a detailed 
statement by the responsible official on - 
(i) the environmental impact of the proposed action. 

(i) any adverse environmental effects which cannot be avoided should the proposal be 
implemented, 

( i )  alternatives to the proposed action, 

(iv) the relationship between local short-term uses of man’s environment and the maintenance 
and enhancement of Iong-term productivity, and 

(v) any irreversible and irretrievable commitments of resources, which would be involved in 
the proposed action should it be implemented. 

42 U.S.C. Q4332(2)(C). In addition to the discussion of alternatives in the 
detailed statement set forth in section 102(2)(C)(iii), the requirement for a 
thorough study and a‘detailed description of alternatives was given further 
emphasis by Congress in NEPA section 102(2)(E) (formerly section 102(2)@)) 
that all federal agencies, to the fullest extent possible, “study, develop, and 
describe appropriate alternatives to recommended courses of action in any 
proposal which involves unresolved conflicts concerning alternative uses of 
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available resources.” 42 U.S.C. 0 4332(2)Q. Indeed, the study and description 
of alternatives is the “linchpin” of the environmental impact statement process. 
Monroe Copnty Conservation Council, Znc. v. Volpe, 472 F.2d 693, 697-98 (2d 
Cir. 1972). As explained by the court in NRDC v. Callmay, 524 F.2d 79,92-93 
(26 Cir. 1975) (citation omitted): 

It is absolutely essential to the NEPA process that the decisionmaker be provided with a 
detailed and careful analysis of the relative environmental merits and demerits of the proposed 
action and possible alternatives, a requirement that we have characterized as “the linchpin 
of the entire impact statement.” Indeed the development and discussion of a wide range 
of alternatives to any proposed federal action is so important that it is mandated by NEPA 
when any proposal “involves unresolved conflicts concerning alternative uses of available 
resources.” This requirement is independent of and of wider scope than the duty to file the 
EIS. 

Thus, NEPA’s requirement of a “detailed statement,” including the develop- 
ment and description of alternatives mandated by sections 102(2)(C) and (E), 
serves a number of purposes. First, it requires the agency to compile a re- 
viewable environmental record demonstrating the agency has made a good faith 
effort to consider the environmental values NEPA seeks to safeguard, Minnesota 
PZRG v. Butz, 541 F.2d 1292, 1299 (8th Cir. 1976), cert. denied, 430 U.S. 922 
(1977); Trout Unlimited v. Morton, 509 F.2d 1276, 1282 (9th Cir. 1974); Silva 
v. Lynn, 482 F.2d 1282, 1284 (1st Cir. 1973); Monroe County, 472 F.2d at 697, 
and taken a hard look at the environmental consequences of its action. Robert- 
son, 490 U.S. at 350; NRDC v. Morton, 458 F.2d 827, 838 @.C. Cir. 1972). 
Second, the detailed statement serves as an environmental full disclosure law 
providing agency decisionmakers, as well as the President, the Congress, the 
CEQ, and the public the environmental cost-benefit information that Congress 
thought they should have about each qualifying federal action. Minnesota PZRG, 
541 F.2d at 1299; Trout Unlimited, 509 F.2d at 1282; Silva, 482 F.2d at 1285; 
Morton, 458 F.2d at 833; Alabama ex rel. Barley v. Corps of Engineers, 411 
F. Supp. 1261, 1267 (N.D. Ala. 1976). See Robertson, 490 U.S. at 349. Third, 
and perhaps most importantly, “the requirement of a detailed statement helps 
insure the integrity of the process of decision by precluding stubborn problems 
or serious criticism from being swept under the rug.” Silva, 482 F.2d at 1285. 
The EIS accomplishes this by “gather[ing] in one place a discussion of the rel- 
ative impact of alteratives so that the reasons for the choice of alternatives are 
clear.” Minnesota PZRG, 541 F.2d at 1300. 

Although the action-forcing procedures of NEPAl“are almost certain to affect 
the agency’s substantive decision, it is now well settled that NEPA itself does 
not mandate particular results, but simply prescribes the necessary process.’’ 
Robertson, 490 U.S. at 350. Thus, NEPA is designed to lead the mule to water, 
but NEPA cannot make it drink. See Strycker’s Bay Neighborhood Council, 
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Znc. v. Karlen, 444 US. 223, 227-28 (1980); Vermont Yankee, 435 US. at 558; 
Calvert Cliffs’, 449 F.2d at 1115. As the Supreme Court stated in Robertson, 
490 U.S. at 350-51 (citations and footnote omitted): 

If the adverse environmental effects of the proposed action are adequately identified and 
evaluated, the agency is not constrained by NEPA from deciding that other values outweigh 
the environmental costs. . . . Other statutes may impose substantive environmental obliga- 
tions on federal agencies, but NEPA merely prohibits uninformed - rather than unwise - 
agency action. 

In other words, “[tlhe project when’ finished may be a complete blunder - 
NEPA insists that it be a knowledgeable blunder.” Matsumoto v. Brinegar, 568 
F.2d 1289, 1290 (9th Cir. 1978). 

C. Witnesses and Exhibits 
Consistent with the Commission’s burden of proof rule and in accordance 

with the stipulation of the parties, the Applicant presented its case first, followed 
by the Intervenor, and then the Staff. In support of its position on Intervenor’s 
contentions J.4 and K, the Applicant presented the testimony of Michael H. 
Schwartz and Peter G. LeRoy. (Schwartz-LeRoy fol. Tr. 383.) Mr. LeRoy, the 
Licensing Manager of the CEC, was responsible for compiling the information 
on the need for the CEC facility in the Applicant’s ER that is part of the 
license application. He also was responsible for compiling the information in 
the Applicant7s responses to the Staff‘s requests for additional information on 
the need for the facility and for the Applicant’s response to the public comments 
on the draft EIS for the CEC. (Id. at 1-2.) 

Mr. Schwartz is employed by Energy Resources International, Inc. (“ERI”), 
an organization specializing in technical and economic consulting, nuclear 
fuels planning and procurement, and resource and market analysis. ERI also 
publishes the annual Nuclear Fuel Cycle and Price Report. (Zd. at 2-4.) Mr. 
Schwartz has earned a bachelor of science and a master of science degree 
in nuclear engineering and he has taken graduate level courses in finance, 
economics, and management. (Zd, Attach. 2.) In his current position with 
ERI and in his previous position ks a senior consultant with Pickard, Lowe, 
and Garrick, Inc., Mr. Schwartz has been involved in the complete range of 
nuclear fuel procurement and market analysis related activities including analysis 
of the domestic and international markets’ for uranium enrichment services. 
Specifically, he has been involved with preparation of market price projections, 
development of utility nuclear fuel procurement plans, preparation of client 
bid specifications for nuclear fuel cycle materials and services, development 
of evaluation guidelines for vendor proposals, performance of commercial 
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evaluations of vendor proposals, and development of recommendations for 
clients in support of contract negotiations. (Id at 3.) Mr. Schwartz has also 
published extensively in his areas of interest. (Id, Attach. 2.) 

The prefiled direct testimony of Mr. LeRoy and Mr. Schwartz on contentions 
J.4 and K was admitted pursuant to a pretrial stipulation of the parties and 
without any further objection at the hearing. (Tr. 383.) The Applicant did not 
offer these witnesses as experts and, because of the stipulation on admissibility 
and the fact that neither the Intervenor nor the Staff raised any further objection, 
the Board at trial did not rule on the qualifications of Mr. LeRoy or Mr. 
Schwartz as experts. Obviously, as the LES official responsible for compiling 
the information in the Applicant's ER, Mr. LeRoy is qualified to testify on 
that information and the related submittals to the NRC. As a practical matter, 
however, Mr. LeRoy provided little testimony and shed little light on the matters 
involved in these contentions. Further, although not offered as an expert witness 
by the Applicant, we find that Mr. Schwartz is qualified by knowledge and 
experience to testify as an expert on the issues involved in contention J.4 
concerning the need for the CEC facility.' 

In support of its contentions J.4 and K, the Intervenor presented the testimony 
of David E. Osterberg, a partner in the firm of Osterberg and Sheehan, Public 
Utility Economists, of Scappoose, Oregon, and Osterberg Consulting of Mt. 
Vernon, Iowa. (Osterberg at 1 fol. Tr. 451 and Exh. A.) Mr. Osterberg has 
earned bachelor of arts and master of arts degrees in economics and earned a 
master of science degree in agricultural economics, and one in water resources 
management. He taught economics as an instructor at the University of 
Wisconsin-Green Bay and as an assistant professor of economics and business at 
Cornel1 College in Iowa. Currently, he is an adjunct professor in the Department 
of Geography at the University of Iowa. For 12 years until 1995, Mr. Osterberg 
also served as a representative in the Iowa General Assembly. During his tenure 
in the Iowa House of Representatives, he served, in 1991-1992, as Chairman 

'Pursuant to a stipulation of the parties, the following Applicant exhibits were admitted into evidence relating to 
these contentions: Applicant's Exhibit 10, LES l e m  to NRC dated April 30,1992 (with Attachment A containing 
responses to NRC request for additional i n f o d o n  concerning need for the facility) (App. Exh. 10); Applicant's 
Exhibit 11, LES letter to NRC dated July 23,1992 (with Attachment A containing response to NRC request for 
additional information concerning the n ~ ~ t i o n  alternative) (App. Exh. 11); Applicant's Exhibit 12, LES letter to 
NRC dated May 1.1992 (with Attachments A, B, D, G, I, J, and L containing nonproprietary responses to NRC 
request for additional i n f o d o n  concerning LES' financial qualifications) (App. Exh. 12); Applicant's Exhibit 
13, LES letter to NRC dated May 1,1992 (with Attachments C and E containing proprietary responses to NRC 
request for additional i n f o d o n  concerning LES' financial qualifications) (App. Exh. 13); Applicant's Exhibit 
14. LES letter to NRC dated December 22, 1994 (with Attachment E containing proprietary revised version of 
LES Project F m c i a l  Plan) (App. Exh. 14); Applicant's Exhibit 17. LES letter to NRC dated March 29, 1994 
(with Attachments A and B containing responses to request for additional i n f o d o n  concerning LES' ER and the 
draft EIS) (App. Exh. 17). r r .  706.) The Applicant also introduced Intervenor's Exhibit I-DO-33, Attachment D 
to LES letter to NRC dated December 22,1994 (nonproprietary update of LES Project Financial Plan) (I-DO-33). 
vr. 706.) Additionally, Applicant's Exhibit I@), the CEC Environmental Report (App. Exh I@)), was previously 
admitted into evidence pursuant to a stipulation of the parties during the Phase I hearings. vr. 31.) 
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of the Committee on Energy and Environmental Protection and, in 1987-1990, 
as Chairman of the Committee on Agriculture. While in the legislature he also 
was a member of the Iowa Energy Policy Council and the Agricultural Energy 
Management Council. (Osterberg at 1-2 fol. Tr. 451 and Exh. A.) As a consulting 
economist, Mr. Osterberg has testified as an expert witness for various clients 
before4regulatory commissions in Florida, Illinois, Indiana, Iowa, New York, 
South Carolina, South Dakota, and Tennessee. He also has worked for the 
Nebraska Energy Office and the Omaha Public Power District and participated 
in an energy study for the State of Missouri. (Osterberg at 2-3 fol. Tr. 451 and 
Exh. A.) He also has written and spoken extensively in his areas of interest. 

The prefiled direct testimony of Mr. Osterberg was admitted pursuant to 
a pretrial stipulation of the parties and without further proper objection at 
the hearing. (Tr. 451.) The Intervenor offered Mr. Osterberg’s testimony 
as his expert opinion on contentions J.4 and K and as that of an expert in 
energy economics. (Tr. 447, 450.) We find that Mr. Osterberg is qualified by 
knowledge, experience, training, and education to testify as an expert on the 
issues involved in these contentions, and that he is qualified to testify as an 
expert in energy economics. 

The Applicant states, however, that “[tlhe Board declined Intervenor’s request 
for a ruling on Mr. Osterberg’s expert status” and suggests that Mr. Osterberg 
was not qualified as an expert to testify on all the matters addressed in his 
testimony. (App. P.F. at 53-55.) Although the Applicant’s statement that the 
Board declined to rule on Mr. Osterberg’s qualifications is literally true as far 
as it goes, the Applicant’s statement ignores the context of our ruling. 

The Board did not rule upon Mr. Osterberg’s qualifications because there was 
simply no need to make such a ruling in light of the parties’ prior stipulation of 
admissibility of Mr. Osterberg’s prefiled direct testimony on the full range of 
matters involved in contentions J.4 and K. Even assuming that an objection to 
the qualifications of Mr. Osterberg might have been entertained in light of the 
parties’ pretrial stipulation to the admissibility of his prefiled direct testimony 
that covered the full range of matters involved in contentions J.4 and K, after 
the Intervenor’s tender of Mr. Osterberg, the Applicant did not state a proper 
objection or request voir dire on any or all of Mr. Osterberg’s qualifications to 
testify as an expert on the matters involved in these contentions. Rather, the 
Applicant merely indicated it would let its “cross-examination speak for itself 
as to the level of that expertise in this proceeding.” (Emphasis added.) (Tr. 
45 1 .) 

The Applicant, of course, properly may bring out on cross-examination the 
lack of factual basis for an expert’s opinion on a matter; however, the elicitation 
of such testimony goes to the weight to be accorded any particular expert opinion 
and not (as the Applicant’s comment at the hearing seemingly indicates) to the 

. (Osterberg fol. Tr. 451 Exh. A.) 
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qualification of,the expert to give his opinion. See Fed. R. Evid. 702, 703, & 
705 and advisory committee’s notes. Because the parties’ pretrial stipulation on 
admissibility stands as a bar to any objection, and, in any event, the Applicant 
failed at the hearing to make an objection that was proper in either form or 
substance to challenge Mr. Osterberg’s qualifications, there was no reason for 
the Board to make any ruling. 

Thus, contrary to the implication of the Applicant’s proposed finding, the 
Board’s ruling had nothing to do with any supposed lack of qualifications of 
Mr. Osterberg as an expert witness on the matters involved in these contentions. 
Although the Applicant’s cross-examination showed that Mr. Osterberg could 
not, for example, recite from memory the current price range for uranium 
ore or fuel fabrication (Tr. 463-64), such matters are not directly relevant to 
these contentions and the Applicant’s cross-examination did not demonstrate 
that Mr. Osterberg was not qualified, for example, by education, or training, or 
experience, to testify as an expert on the economic and other issues involved in 
these contentions? Instead, we find Mr. Osterberg to be a credible, soundly 
grounded economist whose direct testimony on these contentions is amply 
documented and well supported with materials from the professional and trade 
literature, and all his testimony is deserving of serious consideration and 
substantial weight? 

*In this regard, we note that Mr. Osterberg testified that the standard tools for economic analysis are applicable 
for evaluating the need and economic viability of the CEC, and, while t h m  are additional factors that must be 
considered with a nuclear facility, the supply, demand, and price of the product are relevant to every market. fir. 
482-83, 516, 518.) Similarly, the Applicant’s witnesses on the Intervenor’s financial qualifications contention, 
stated in their prefiled direct testimony that freemarket assumptions apply to the enrichment services market. 
(Doudiet-Amold at 19 fol. Tr. 563.) 

Pursuant to a stipulation of the parties, the following Intervenor exhibits were admitted into evidence on these 
contentions: Intervenor’s Exhibit I-DO-19, Energy Information Administration, U.S. Dep’t of Energy, World 
Nuclear Ourlook 1994, DOE/EL44436(94), Dec. 1994, at k-xi, 7 - 1 0 . 3 9 4 5 7  (I-DO-19); Intervenor‘s Exhibit 
I-DO-20, Energy Information Administration, U.S. Dep’t of Energy, World Nuclear Capaciw and Fuel Cycle 
Requirements 1993, DOE/EIA-0436(93), Nov. 1993, at k-xi, 33 (I-DO-20); Intervenor’s Exhibit I-DO-21. ‘The 
New Birth of Urenco:’ Nukem Market Report, June 1994, at 4-13 (I-DO-21); Intervenor’s Exhibit I-DO-22, 
“Interview:’ Nukem Market Report, June 1994, at 14-20 (I-DO-22); Intervenor’s Exhibit I-DO-23, “Outlook on 
USEC,” Special Report, Nuclear Fuel, Oct. 11, 1993, at 1-17 (I-DO-23); Intervenor’s Exhibit I-DO-24, Charles 
H. Montange, The Federal Uranium Enrichment Program and the Criferka and Full Cost Recovery Requirements 
of Section 161 of the Atomic Energy Act, 2 J. Mie L. & Pol’y 1, 21-25 (1986-87) (I-DO-24); Intervenor‘s 
Exhibit I-DO-25, Energy Information Administration, U.S. Dep’t of Energy, Monthly Energy Review, Nov. 1994, 
at 10347 (I-DO-25); Intervenor‘s Exhibit I-DO-26, Energy Information Administration, U.S. Dep’t of Energy, 
Annual Energy Outlook 1994 wifh Projections to 2010. DOE/EIA-0383(94), Jan. 1994, at 7.172-78 (I-DO-26); 
Intervenor’s Exhibit I-DO-27, “Should Investors Be Concerned About Rising Nuclear Plant Dewmmissioning 
Costs?” Shearson Lehman Brothers, Electric Utilities Commentary, Jan. 6,1993, at Executive Summary, 1-28 
(I-DO-27); Intervenor’s Exhibit I-DO-28, Energy Information Administration, U.S. Dep’t of Energy, Monthly 
Energy Review, Aug. 1994, at 1-14, 112, 137-38 (I-DO-28); Intervenor’s Exhibit I-DO-29, Commiaee on Eirture 
Nuclear Power Development, National Research Council, Nuclear Power: Technical and Instifufioml Opfions 
for fhe Fufure, 1992, at 2-3, 3843 (I-DO-29); Intervenor’s Exhibit I-DO-30, Charles M. Studness, “Stranded 
what, Exactly?” Public UfiUies Forfnighfly, Dec. 1, 1994, at 4042 (I-DO-30); Intervenor’s Exhibit I-DO-31, 
“Portland GE Says Closing Trojan Was Least-Cost Decision,” Public Ufilifies Forfnighfly. Feb. 15,1993, at 11-12 
(IDO-31); Intervenor’s Exhibit I-DO-32, Charles E. Bayless, “Less Is More: Why Gas M i n e s  Will T d o m  
Electric Utilities,” Public Utilities Fornighfly. Dec. 1. 1994, at 21-25 (I-DO-32); Intervenor’s Exhibit I-DO-33, 

(Continued) 
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The Staff presented the testimony of Merri L. Horn in support of its position 
on contentions J.4 and K. (Horn re J.4, Horn re K fol. Tr. 500.) Ms. Horn is 
an environmental engineer in the Enrichment Branch, Division of Fuel Cycle 
Safety and Safeguards, Office of Nuclear Material Safety and Safeguards, and 
is the Environmental Project Manager for the CEC license application. (Horn re 
J.4, Attach. 1 fol. Tr. 500.) Pursuant to the pretrial stipulation of the parties, and 
without any further objection at the hearing, Ms. Horn's prefiled direct testimony 
regarding these contentions was admjtted. (Tr. 500.)4 

D. Adequacy of FEE Treatment of Need Issue 
CANT'S contention J.4 challenges the sufficiency of the treatment in the 

Applicant7s ER and the Staff's FEIS of the need for the facility. Among 
other things, the contention asserts that the Applicant has failed to demonstrate 
a genuine need for the facility by showing that additional enriched uranium 
production capacity is needed. Arguing in the alternative that the Commission's 
regulations do not require it to address the need for the facility at all in its ER, 
the Applicant also takes the additional position that its treahent of the need for 
the CEC in the ER, as supplemented by LES' responses to Staff requests for 
information, is a legally sufficient evaluation of the need issue. (Schwartz-LeRoy 
at 4,6-9 fol. Tr. 383; App. P.F. at 39-41,55.) The Applicant also claims that the 
Staff has appropriately considered the need issue in its FEIS. (Schwartz-LeRoy 
at 12 fol. Tr. 383; App. P.F. at 127-28.) Similarly, the Staff asserts that the 
Applicant's treatment of the need issue in the ER is sufficient and that the Staff 
has adequately considered the need issue in the FEIS. (Horn at 3-6 fol. Tr. 500.) 
NRC Staff's Proposed Findings of Fact and Conclusions of Law in the Form of 
a Partial Initial Decision Regarding Contentions B, J, K, and Q (May 26, 1995) 
at 46 [hereinafter Staff's P.F.]. Because the Staff's discussion of the issue of 
the need for the CEC in the FEIS is based upon, and parallels, the information 
provided by the Applicant in the ER and LES' supplemental responses to the 
Staff's requests for information, we nekd not separately address the adequacy 
of the Applicant's treatment of the need issue in the ER.5 Therefore, we turn to 

Attachment D to LES letter to NRC dated December 22,1994 (nonproprietary update of LES Project Financial 
Plan) (I-DO-33); Intervenor's Exhibit I-DO-34, United States Geneml Accounting Office, Uranium Enrichnt.- 
Congressional Action Needed to Revitalize the Program, GAORCED-88-18, Oct 1987, at 21-23 (I-DO-34); 
Intervenor's Exhibit I-DO-35, answers of Noahem States Power Company to MPUC m e s o t a  Public Utilities 
Commission] Information Requests on Greystone, at 00474 (answer to question 12) (I-DO-35). (Tr. 452.) 
41n accordance with the same stipulation, the following Staff exhibit relating to these contentions was admitted 

into evidence: NRC Staff's Exhibit '2, NUREG-1484, "Final Environmental Impact Statement for the Construction 
and Operation of GC, Homer, Louisiana" (1994) (Staff Exh. 2). (Tr. 501.) 
5Alth0ugh conceding that the Commission's regulations require that the Applicant's ER contain a cost-benefit 

analysis of the proposed action and include sufficient data to aid the Commission in the development of its 
independent analysis, the Applicant and the Staff nevertheless resort to a superficial literalism to argue that because 
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the ultimate question in contention 5.4 of whether the treatment of the need for 
the facility issue in the FEIS is adequate. 

1. Applicable Standcird 

The Commission’s regulations implementing section 102(2) of NEPA, 10 
C.F.R. Part 51, also contain an Appendix A entitld “Format for Presentation of 
Material in Environmental Impact Statements.” Section l(a) of the Appendix 
sets forth the matters that generally must be addressed in an environmental 
impact statement, including item 4, labeled “Purpose of and need for action.” 
A similarly titled section 4 of the Appendix then provides that 

[tlhe statement will briefly describe and specify the purpose of [and] the need for the proposed 
action. The alternative of no action will be discussed. In the case of nuclear power plants, 

the word “need” does not appear in the Commission’s regulations prescribing the contents of the environmental 
report, there is no requirement that i t  address the need for the facility in its ER. (Schwartz-LeRoy at 8-9 fol. Tr. 
383; App. P.F. at 41; Horn at 3 fol. Tr. 500, Staff P.F. at 45.) It is, however, clear that 10 C.F.R 551.45(c) 
requires the Applicant to include in its ER a cost-benefit analysis of the proposed facility. In the words of the 
regulation, that analysis must “considern and balancer the various environmental effects or costs of the proposal 
against the various “environmental, economic, technical and other benefits” of the project As the Intervenor’s 
contention correctly indicates, the “need” for the CEC is simply a catchword for the principal or primary benefit of 
the proposed facility that goes on the benefit side of the cost-benefit ledger. As should hardly need explication. a 
cost-benefit analysis, or a benefit-cost analysis, Cannot be performed consistent with the Commission’s regulations 
and section IOZ(2) of NEPA without weighing the benefits or need for the project on one side of the equation 
with the costs or environmental effects of the project on the other side. See Calven Cliff, 449 F A  at 1113. 

This self-evident and seemingly simple proposition has long been recognized in agency reactor licensing 
decisions. As the Appeal Board stated, 

[t]he demand for electricity is of course the justification for building any power plant Satisfaction of that 
demand is the principal beneficial factor weighed against the environmental costs in striking the balance 
the National Environmental Policy Act requires. In other words, “ ‘[nleed for power’ is a shorthand 
expression for the ‘benefit’ side of the cost-benefit balance which NEPA mandates for a proceeding 
considering the licensing of a nuclear plant’” 

Public Service Co. of Oklahoma (Black Fox Station, Units 1 and 2). -473, 10 NRC 775, 804 (1979) 
(quoting Rocksfer Gar and Electric Cop.  (Sterling Power Project, Nuclear Unit No. I), ALAB-502,8 NRC 383, 
388 n.11 (1978) quoting Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2). ALAB-422.6 
NRC 33,90 (19771.) Accord Public Service Co. of I n d h a  (Marble Hill Nuclear Generating Station, Units 1 and 
2). ALAB-459,7 NRC 179,184 (1978); Duke Power Co. (Catawba Nuclear Station, Units 1 and 2). ALAB-355, 
4 NRC 397,405 (1976); Niqara Mohawk Power Cop.  (Nine Mile Point Nuclear Station, Unit 2). ALAB-264, 
1 NRC 347,352 (1975). See Vermont Yankee Nuclear Power Cop.  (Vermont Yankee Nuclear Power Station), 

Equally without merit is the Applicant’s assertion that the agency’s power reactor precedents requiring the 
applicant to demonstrate the need for the facility are inapplicable to the LES enrichment facility. According to the 
Applicant, this is so because reactor licensees historically have operated in a regulated, monopolistic utility market 
whereas LES seeks to market its enrichment services in an unregulated, nonmonopolistic market in which existing 
capacity can be displaced regardless of whether the capacity needs to be replaced or supplemented. (Schwartz- 
LeRoy at 14 fol. Tr. 383; App. P.F. at 44.) But the Commission’s regulations implementing NEPA require the 
applicant of a proposed facility -regardless of the type of facility - to establish the need for the facility so that 
that sserted benefit - regardless of whether the need is great or small - can be weighed against the project’s 
environmental costs in the required cost-benefit analysis. Whether the uranium enrichment market or the electric 
utility market is regulated or not, or monopolistic or not, is completely irrelevant to that portion of the NEPA 

(Continued) 

ALAB-179.7 AEC 159, 175 (1974). 
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consideration will be given to the potential impact of conservation measureS in determining 
the demand for power and consequent need for additional generating capacity. 

, 

Further, the Commission regulations prescribing the contents of the draft and 
final environmental impact statements, 10 C.F.R. 00 51.70(b), 51.90, state, 
respectively, that the Staff should use the format set forth in Appendix A 
in preparing environmental impact statements. Those same regulations also 
provide, in language similar to that detailing the cost-benefit analysis that 
must be included in an applicant's environmental report, that the cost-benefit 
analysis contained in draft and final environmental impact statements "will, to the 
fullest extent practicable, quantifj the various factors considered" and "[tlo the 
extent that there are important qualitative considerations or factors that cannot 
be quantified, these considerations or factors will be discussed in qualitative 
terms." 10 C.F.R. $51.71(d). See 10 C.F.R. $51.90. See also BaxZty, 411 F. 
Supp. at 1268-69; Vermont Yankee, ALAB-179, 7 AEC at 174-76. Thus, the 
Commission's regulations specifically direct that the Staff's FEIS address the 
need for the CEC. 

Labeling this requirement as the "need" for the proposed facility is merely 
a shorthand expression to describe the principal beneficial factor that is to be 
weighed against the various costs of the proposal in striking the cost-benefit 
balance required by NEPA and the Commission's implementing regulations. 
See supra note 5. Therefore, whatever the principal benefit provided by the 

cost-benefit analysis that m p k  weighing the need for the facility against the environmental costs of the project 
The Intervenor's expert, Mr. Osterberg, was quite correct when he testified that "just because it  is in a different 
kind of market doesn't mean need is not a question." (Osterberg Tr. 519.) 

Also without merit is the Staff's additional argument that its regulatory guidance regarding the Commission's 
environmental regulations does not require the Applicant to address the need for the CEC in its ER In her prefiled 
direct testimony, the Staff Environmental Project Manager for the LES license review referred to Regulatory Guide 
4.9. "Reparation of Environmental Reports for Commercial Uranium Enrichment Facilities" (1975) and testified 
that "Regulatory Guide 4.9. . . does not discuss any requirement for applicants to provide information or discuss 
need for the facility. However, the regulatory guide, at section 1.2 'Need for Facility' lists several items which an 
applicant is encouraged to desaibe or discuss in an environmental reporL" (Horn re J.4 at 3 fol. Tr. 500.) 

Even though regulatory guidance is just that, advisory not obligatory, and regulatory guides are not substitutes 
for regulations, such guides nevertheless "pmna the Staff's view of how to comply with the regulatory 
requirements." LBP-96-7. 43 NRC at 147. In this instance, noting (at 1) that its purpose "is to provide 
assistance to applicants for the development of environmental reports dealing with the construction, operation, and 
decommissioning of uranium enrichment facilities," Regulatory Guide 4.9 states in section 1.2, entitled "Need for 
Facility," that "[tlhe degree of enrichment and quantities of separative work that will be pmvided for domestic 
use should be described A %year projection of national and foreign nquirements for the services'should be 
supplied." Id at 4.%. Thus, in clear and unmistakable terms, Regulatory Guide 4.9 states that the Applicant 
should addnss in its ER the need for the facility and it calls for the Applicant to desaibe that need in t e r n  of 
a %year projection of "requirements for the services:' is., need for SWUs. Because the word "requirement" 
means "something that is . . . nedd," no other reading of the Staff guidance is reasonable. See Websrer's Third 
NOU Intet'?!&OMl DictwMty 1919 (1971). 

In the face of these unequivocal statements in Regulatory Guide 4.9 that the Applicant should address the need 
for the facility in its ER - statements that represent the Staff's view of how to comply with the Commission's 
regulations - the Staff's testimony quoted above, at best, makes no sense and, at worst, is disingenuous. Most 
importantly, however, this kind of Staff testimony is completely unhelpful to the Licensing Board in resolving the 
matters before it. 
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CEC, it must be addressed in the FEIS as the need for the facility and, ‘20 the 
fullest extent practicable,” the benefit must be quantified. 

And, contrary to the suggestion in the Intervenor’s contention J.4, the 
Applicant is not limited to establishing the need for the CEC by showing 
that additional capacity for enriching uranium is essential to meet current or 
future demand - although such a showing is certainly one obvious way of 
demonstrating the benefit of the facility. Rather, because the need for the 
proposed facility is definitionally the primary benefit against which the various 
costs of the project are weighed in the cost-benefit analysis and NEPA does 
not dictate any substantive outcome for the cost-benefit balancing process, the 
principal benefit of the project does not have to arise to any minimum level or 
meet any other prescribed standard? In other words, whatever the benefit of the 

6Having been introduced by the Staff to Regulatory Guide 4.9 (see supra note 5). we note an additional troubling 
matter with obvious relevance to the need for the facility issue and the ultimate cost-benefit analysis in the Staff‘s 
EIS. In Chapter 8, entitled “Benefit-Cost Analysis,” the. Staffregulatory guidance states that: 

This Chapter should demonstrate through a benefit-wst analysis of the proposed plant why in the 
applicant’s judgment the aggregate benefits outweigh the aggregate costs. Even though the NRC will 
independently prepaie a benefit-cost analysis of the proposed plant in its Environmental Statement, the 
applicant should perform its own analysis to aid the NRC in its evaluation 

The applicant should note that the major objective of the prepomion of the environmental reporr ir 
to demonstrate that the aggregate benefits outweigh the aggregate cosu for the proposed phnt. 

Reg. Guide 4.9 at 4.9-25 (emphasis supplied). Although r e p u t i n g  the Staff‘s view of how to comply with 
the Commission’s regulations, this Staff guidance seemingly is at odds with the very purpose of the National 
Environmental Policy Act and the Commission’s implementing regulations. 

As indicated, NEPA calls for a forthright and objective analysis of the Varous costs and benefits of a proposed 
project. NEPA is an environmental full disclosure law and as such it does not dictate any preconceived result 
for that analysis, much less mandate a result requirhg the benefits to outweigh the costs. See supra p. 341. 
Similarly, the Commission’s implementing regulations do not call for such a preconceived result for the cost- 
benefit analysis preformed in the Applicant’s ER. Indeed, far from preordaining a specific outcome for that 
analysis, the regulations require the Applicant to provide in its ER “sufficient data to aid the Commission in its 
development of an independent analysis,” 10 CF.R 9 51.45(c), and instruct the Applicant that “[tlbe information 
submitted pursuant to . . . this section should not be confined to information supporting the proposed action but 
should also include adverse information” 10 C.F.R §51.45(e). 

The Staff‘s view of the Commission’s regulations set out in Chapter 8 of Regulatory Guide 4.9 is disquieting 
and brings to mind the Appeal Board’s admonition in Florida Power & Light Co. (St h u e  Nuclear Power 
Plant, Unit 2). ALAB435.6 NRC 541.544 (1977). Although in St. Luck the Appeal Board was concerned with 
an alternative site analysis in a construction permit proceeding, the general thrust of its remarks bear repeating 
here: 

We regret the necessity of having to state that the record of this case does not instill confidence 
in us that the staff always acts with that de- of care. which would demonstrate its commitment to 
the vigorous enforcement of NEPA’s commands regarding alternate site inquires. At different times in 
this proceeding. the staff appeared to treat compliance with NEPA as a hurdle in the path of, rather 
than a prerequisite to, the issuaDce of a nuclear power plant license. Manifestly. the staff’s attitude 
toward environmental questions should be parallel to its generally commendable stance in the safety 
area. There, the staff quite properly treats an applicant’s statements as those of a decidedly interested 
party. Accordingly, the staff reviews them with a trained, dispassionate. and skeptical eye. Where the 
environment is concerned, the same sort of review should be the n o m  

Lest we be misunderstood, we harbor no bias for or against any p a r t i a h  outcome of the staff‘s 
review of environmental matters. But a staff conclusion that an applicant’s proposal p& muster is 
valuable only to the extent it represents the results of vigorous probing for possible shortcomings. Where 
that has been done, there is much more reason to h u t  the validity of the conclusion 6 NRC at 544 
(footnotes omitted). 
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proposed facility and whether that benefit is great or small, it must be addressed 
and, if practicable, quantified in the FEIS' as the need for the facility. 

2. Assertion of Need in the ER and FEIS 

Here, as the Intervenor's contention asserts, the Applicant's ER, under the 
heading of 'Need for Facility," merely states the yearly production capacity 
of the CEC of 1.5 million SWUs per year and asserts that this amounts to 
15% of the requirements of domestic nuclear power plants. The ER then lists 
the suppliers of enriched uranium to the United States in 1988 and sets out 
a table of world enrichment services requirements for the years 1991 to 2010 
prepared by E N  in 1990. (App. Exh. l(h) at 1.2-1, Table 1.2-1.) In response 
to NRC Staff requests for additional information, the Applicant amended its 
ER to include ERI's 1991 mid-range projections for the years 1991 to 2030 
of world enrichment services requirements and nuclear power growth, ERI's 
forecast of world enrichment capacity in the year 2000, and a graph depicting 
LES' estimation of the uncommitted SWUs market in the United States fiom 
1992 to 2000. (App. Exh. 10 at A-1, Tables 1,2, and 3, Graph 1.) Additionally, 
the Applicant asserted that: 

The fundamental case for the CEC is that it can and will compete on economic grounds, 
allowing US. electric utilities a competitive source of supply so that they can in turn achieve 
the lowest cost reliable supply of electricity to their rate payers. This is achieved primarily 
because the centrifuge process uses only a small fraction of the electric power required by 
the competing diffusion plants. Also, its relatively benign environmental impact assures 
that this cost advantage will, if anything, grow in the future as environmental restrictions 
on enrichment plants and on the electric power sources which supply them come under 
increasingly severe restrictions. 

A competitive domestic market will also act as a self-regulating mechanism to keep 
the DOE operations, whether managed by DOE or a successor corporation, operating as 
efficiently as possible. The successful introduction of a world-class technology to the United 
States will also provide a more complete perspective when future decisions to add or replace 
capacity must be made on a national basis. 

(App. Exh. 10 at A-3 to A-4.)7 
In the FEIS, the NRC Staff adopts the Applicant's assertion of need for the 

CEC. It states that "[blecause existing world enrichment capacity is adequate to 
meet demand for the foreseeable future, the need for this facility lies primarily 
in the need for an additional market competitor in the U.S., rather than in 
a need to increase world or U.S. enrichment capacity." (Staff Exh. 2 at 1-5 

7The Applicant repeats this same formulation of the need for the CEC in a number of additional responses to 
Staff requests for information on the no-action alternative (App. Exh. 11 at A-2) and on financial qualifications 
(App. Exh. 12, Attach D at 5; App. Exh. 13, Attach. E a! 5; App. Exh. 14, Attach. E at E5). 
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(citation omitted).) As support, the Staff first reiterates ERI’s 1991 demand 
forecast that, by the year 2000, requirements for enriched uranium in the United 
States are expected to increase slowly. It next states that premature reactor 
shutdowns affecting demand cannot be quantified at this time and it then lists 
the Applicant’s estimates of the uncommitted SWU market in the U.S. through 
the year 2000. Finally, it recounts the Applicant7s belief that the market provides 
an entry opportunity for LES to compete against the United States Enrichment 
Corporation (“USEC”). In conclusion, the Staff asserts that the CEC could be 
an effective competitor because the USEC’s gaseous diffusion plants (“GDPs”) 
are old and need maintenance and upgrades, use 50 times the electricity per 
SWU as the CEC, and may face increases in the cost of power due to required 
environmental upgrades on the plants supplying electricity. (Id) 

After setting out the above described discussion of the need for the CEC, 
the FEIS closes with a brief description of the United States-Russian weapons 
to plowshares agreement whereby the United States will purchase low enriched 
uranium (“LEU’y) blended down from high enriched uranium (“HEU”) from 
dismantled nuclear weapons. According to the FEIS, the agreement requires the 
United States to purchase the equivalent of 92.1 million SWUs over the 20-year 
period from 1994 to 2013 with lo%, or approximately 1.8 million SWUs per 
year, supplied from 1994 to 1998 and 90%, or approximately 5.5 million SWUs 
per year, supplied from 1999 to 2013. The Staff states that the Russian LEU 
supplied from 1999 to 2013 is about 3.7 times larger than the coincident CEC 
output and represents about 15% of projected world demand, more than 50% of 
projected U.S. demand, and almost half of all uncommitted world demand. (Id 
at 1-5 to 1-7.) 

Although not included in its main discussion of need in the FEIS, the Staff 
states in an introductory summary to the FEIS: 

It should be noted that the enrichment market in the future will continue to be highly 
competitive. . . . Although the exact timing and impacts of the Russian supplies and other 
potential competition are uncertain, they are likely to result in downward pressure on U.S. 
and world SWU prices. The potential pricedepressing effect of the Russian LEU introduces 
an additional uncertainty concerning the economic feasibility of the CEC in the proposed 
time period. 

(Zd. at xviii.) 

3. Board Findings on Parties’ Positions 

At the evidentiary hearing on CANT‘S contention J.4, the Applicant repeated 
its formulation of the need for the CEC (Schwartz-LeRoy at 12-13 fol. Tr. 
383) and presented additional supply, demand, price, and market information 
in support of its position. (Id at 14-55.) In a nutshell, the Applicant asserted 
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that, even though current and future enrichdent capacity exceeds demand, the 
CEC will be able to produce its full capacity of 1.5 million SWUs per year at 
a price falling within ERI's future price forecasts and, therefore, can compete 
on the basis of price to capture 15% of the demand for enrichment services 
in the U.S. fkom current producers. The Staff took the position that the FEIS 
adequately describes the need for the CEC. (Horn re 5.4 at 4-5 fol. Tr. 500.) 
The Intervenor, on the other hand, challenged the Applicant's supply, demand, 
price, and market information and the Applicant's claim that LES would bring 
price competition to the market. (Osterberg at 4-25 fol. Tr. 451.) 

Initially, it bears repeating that the CEC will use gas centrifuge technology 
licensed by Urenco and that the facility has a design capacity of 1.5 million 
SWUs per year. Also we note that pursuant to the provisions of the propri- 
etary "Agreement of Limited Partnership of Louisiana Energy Services, L.P." 
("Partnership Agreement"), the CEC, as a practical matter, cannot market its 
enrichment services outside the United States ( I -DO4 art. E, 9 9.2(c); art. V, 
$9 5.1, 5.2(a) & (d), 5.3(a), Schedule B; Osterberg Tr. 821-22; I-DO-23 at 13) 
and, in any event, the Applicant intends only to market its services in the U.S. 
(Schwartz-LeRoy at 27 fol. Tr. 383.) Further, because of the manner in which 
commerce for the various components of the nuclear fuel cycle developed, ura- 
nium enrichers perform a service on customer-owned uranium hexafluoride but 
the enricher retains the depleted uranium tails. This enrichment service, again 
because of an historical anachronism, is measured in terms of the work or effort 
required to enrich the material to the desired level, called a separative work unit 
or SWU. Thus, when examining the supply component of the enrichment market, 
the principal focus historically has been on the capacity to provide enrichment 
services or SWUs. With the advent of transactions such as the purchase by the 
United States of large quantities of Russian LEU derived from blended-down 
weapons HEU, however, the enriched uranium is purchased by weight and a 
conversion to SWUs is necessary in order to make symmetrical comparisons. 

With this background we first address the issues of supply and demand for 
enrichment services. The Applicant and the Staff do not assert that the CEC 
is needed to meet current or future demand. Nonetheless, these fundamental 
market forces are relevant to their assertions that the principal benefit against 
which the costs of the facility are weighed is the CEC's ability to bring price 
competition to the enrichment services market, thereby permitting the CEC's 
utility customers to achieve the lowest-cost electric rates. 

. .I 

a. Supply 
Currently, the four major producers of enrichment services are (I) the 

United States Enrichment Corporation with GDPs in Paducah, Kentucky, and 
Portsmouth, Ohio; (2) Eurodif with a GDP in France; (3) Urenco with gas 
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centrifuge facilities in Germany, the United Kingdom, and the Netherlands; 
and (4) Russia with gas centrifuge facilities. (I-DO-23 at 4; I-DO-20 at 33, 
Table 16; Schwartz-kRoy at 14 fol. Tr. 383.) In addition, Japan, the People's 
Republic of China, Brazil, Argentina, and Pakistan have modest capabilities 
to produce enriched uranium; at present, however, these capacities, with the 
possible exception of a small amount in the People's Republic of China, are 
either solely for internal use or are not economically competitive on the world 
market. (Schwartz-LeRoy at 14,31 fol. Tr. 383; I-DO-23 at 4.) 

According to the 1992 amendment to its ER, which included an undated 
table of worldwide enrichment capacity compiled by ERI, worldwide enrichment 
capacity stood at 43.7 million SWUs per year in 1990. Of that figure, 19.2 
million SWUs per year were listed as the capacity of what were then the 
Department of Energy's Paducah (11.3 million) and Portsmouth (7.9 million) 
GDPs. ERI forecasts that, in the year 2000, there would be 49.1 million SWUs 
per year of worldwide capacity with the same 19.2 million SWU per year 
capacity from the domestic. GDPs. (App. Exh. 10, Attach. A, Table 3.) 

At the hearing, the Applicant did not introduce into the evidentiary record 
ERI's latest 1994 nuclear fuel cycle supply, demand, and price report containing 
its complete market forecasts. See supra p. 342. See also I-DO-19 at 57, Table 
31 note c. Instead, the Applicant's witness, Mr. Schwartz, testified that in 1995 
worldwide enrichment capacity was approximately 42 million SWUs per year 
which he labeled as being "generally consistent" with ERI's 1990 estimate of 
43.7 million SWUs per year. He forecast that, by the year 2000, there is an 
upper-end potential for 51 million SWUs per year from worldwide production 
facilities. (Schwartz-LeRoy at 16-17 fol. Tr. 383.) According to Mr. Schwartz, 
capacity increases by Urenco and Russia could result in an additional 6.5 million 
SWUs per year by that time and the People's Republic of China, Japan, and 
other minor suppliers have the potential to add another 1.5 million SWUs per 
year. (Zd. at 20, 21.) 

In variously qualifying his estimates and forecasts, the  applicant,^ expert 
noted, first, that 15% of ERI's projected 51 million SWU per year capacity in 
the year 2000 was made up of relatively high-cost portions of GDP capacity in 
the United States and France. With respect to the U.S. facilities, he predicted 
that, because only 6.5 million of the Portsmouth plant's 7.9 million SWU per 
year capacity is considered economically competitive, the USEC would decide 
either to place the plant on stand-by or retire it by the year 2000. (Zd at 
21.) He indicated in other testimony, however, that the USEC has made public 
announcements that it has no current plans to close either of the GDPs anytime 
soon and that the President and CEO of USEC has been reported in the trade 
press as saying the expected life of the GDPs was another 15 years. (Zd at 
18, 51.) In addition, he noted that 25% of ERI's projected world capacity 
figure was located in Russia and, therefore, was vulnerable to political and 
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economic uncertainties. Further, he stated that the Russian capacity was subject 
to trade restrictions in Western Europe and the United States. Specifically, 
he mentioned the enormously complex Russian Suspension Agreement and its 
1994 Amendment that restrict the amount of Russian uranium that can enter the 
United States. (Zd. at 17, 21,43-45.) 

In addition to the enrichment production capacity he described, Mr. Schwartz 
indicated that up to 9 million more S W s  per year could became available to 
commercial markets from blended-down Russian and American HEU. In this 
regard, he asserted that the agreement for the USEC, as the Executive Agent for 
the United States, to purchase 500 metric tons of Russian weapons HEU over 
20 years could, under current schedules, result in the delivery to the USEC of 
enriched uranium equivalent to 2 million SWUs per year over the next 5 years 
which could rise to as much as 7 million SWUs over the following 15 years. (Zd. 
at 41-43.) Similarly, he indicated that sales from the stockpiles of the United 
States could amount to 300 metric tons of HEU reaching the market as LEU, 
which is equivalent to a total of 47 million SWUs or about 3 million SWUs per 
year. (Id. at 53.) In summary, he forecast that, excluding production from the 
USEC's Portsmouth plant, but including Russian and American HEU-derived 
supply, "the resulting supply of enrichment services should be sufficient to meet 
expected levels of demand during the next 20 years." (Zd. at 21-22.) 

With respect solely to enrichment capacity of the United States, Mr. Schwartz, 
consistent with ERI's earlier estimate included in the Applicant's ER, asserted 
that the capacity of USEC's two GDPs was 19.2 million SWUs per year with 
11.3 million of that at Paducah and 7.9 million at Portsmouth. He reiterated 
that a portion of the USEC capacity was not economically competitive and also 
stated that USEC currently has contract commitments for some 4 million SWUs 
per year to customers outside the United States.. Nonetheless, he concluded that, 
because ERI's mid- and high-range forecasts for demand in the United States 
called for no more than 9.5 million and 11 million SWUs per year, respectively, 
during the next 20 years, current USEC enrichment capacity was sufficient to 
meet such demand through the year 2010. (Zd. at 27-28.) 

The Intervenor's expert, Mr. Osferberg, testified that it was generally ac- 
knowledged that the supply of SWUs was greatly in excess of any reasonable 
need for this product. (Osterberg at 5 fol. Tr. 451; Tr. 483.) Specifically, 
he relied upon the then-latest December 1994 estimates of the Department of 
Energy's independent statistical and analytical agency, the Energy Information 
Administration ("EIA"), reporting that "[tlhe current worldwide enrichment ca- 
pacity of 46.7 million SWU is more than enough to meet the expected demand" 
0-DO-19 at xi; Osterberg at 5 fol. Tr. 451) and the 1993 EIA estimate that placed 
worldwide enrichment capacity at 46.1 million SWU stating that, "[c]learly, with 
capacity far in excess of annual requirements, the enrichment services market 
is highly competitive." (I-DO-20 at xi; Osterberg at 5-6 fol. Tr. 451.) Mr. 
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Osterberg also referenced other sources such as (1) a June 1994 Nukem Market 
Report article on Urenco that stated the world’s four major SWU suppliers alone 
had a capacity of 45 million SWUs per year versus a global demand on the or- 
der of 34 million SWUs per year and concluded “[iln short, the market appears 
destined to remain oversupplied for a very long time” (I-DO-21 at 9; Osterberg 
at 6 fol. Tr. 451); and (2) an October 11, 1993 Nuclear Fuel special report on 
USEC stating that Urenco’s managing director, speaking at the 1993 enrichment 
conference, placed existing worldwide enrichment capacity at about 45 million 
SWUs per year with the four major producers accounting for 43 million SWUs 
per year, but with a demand of 34 million SWUs per year. (I-DO-23 at 2,4.) 
These figures led the publication to conclude that “overcapacity is the dominant 
fact of life for enrichers in the 199Os, making enrichment services a buyer’s 
market.” (Zd. at 2; Osterberg at 6 fol. Tr. 451.) 

The Intervenor’s expert also asserted that worldwide enrichment production 
capacity was expanding, not contracting, but he emphasized that this expansion 
in various countries does not imply that there is any economic justification for 
expanding SWU capacity in general. Rather, almost all of the expansion was 
directed by specific national policy considerations within each county because, 
unlike the United States, most of these countries do not have enough enrichment 
capacity to serve their domestic demand. (Osterberg at 7 fol. Tr. 451.) In 
particular, he pointed to the announced expansion of Japanese and Urenco 
capacity as increasing EJA’s capacity estimates from 46.1 million SWUs in 
1992 to 47.1 million SWUs in 1995. (Osterberg at 6 fol. Tr. 451; I-DO-20 at 
33.) Further, he claimed that Russia’s effective capacity recently has grown as it 
has converted military SWU production to domestic purposes and he cited this 
factor as partially accounting for the 10% capacity differences between E W s  
higher estimates and ERI’s lower ones. (Osterberg at 7 fol. Tr. 451; Tr. 523-25.) 
Finally, CANT’S expert expressed optimism that the Russian HEU purchased 
by the United States under the weapons to plowshares agreement would come 
onto the market and he stated that it was unreasonable to conclude otherwise. 
(Tr. at 521-22.) 

The estimates of the Applicant and the Intervenor of current and future 
worldwide enrichment capacity do not precisely correspond. Nonetheless, 
their respective estimates and forecasts are not widely divergent and there is 
no significant disagreement that current and future supply exceeds demand 
requirements. Further, in assessing those forecasts, we recognize that because 
forecasts look into the future on the basis of the information available today, 
they provide no absolute answers. Rather, they must be judged on their 
reasonableness. Here, the estimates or forecasts of ERI relied upon by the 
Applicant or those of EIA relied upon by the Intervenor are not unreasonable. 
Therefore, based upon those forecasts, we find that the current and future 
worldwide supply of enrichment production capacity and the supply of enriched 
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uranium available to the commercial market exceeds, and will continue to exceed 
well into the future, worldwide demand requirements. We find that the same 
situation pertains to the supply situation within the United States. 

On the record before us, we do, however, find unreasonable Mr. Schwartz's 
caveat to his worldwide supply forecast that if any of the major sources of 
enrichment services are interrupted, then the expected level of world demand 
would exceed supply. (Schwartz-LeRoy at 22 fol. Tr. 383.) Even giving no 
consideration to the testimony of Mr. Osterberg, Mr. Schwartz's own testimony 
on future supply stands in direct contravention of his caveat, which was not 
supported with any other significant evidence establishing the likelihood or 
reasonableness of such a scenario. Further, it seems apparent that the 1996 
enactment of the USEC Privatization Act, Pub. L. No. 104-134, 110 Stat 1321 
(1996), provides additional assurance that LEU derived from Russian weapons 
HEU will reach the commercial market, albeit on a slightly delayed but more 
generous schedule. That Act also Appears to pave the way for some of DOE'S 
existing stockpiles of enriched uranium to reach the commercial market in the 
near and intermediate term and with respect to the long term, it authorizes 
future commercial sales of such DOE material in a way that limits the material's 
adverse impacts on uranium mining, conversion, and enrichment industries in 
the United States. See 42 U.S.C. 0 2297h-10. 

b. Demand 
Outside of military applications and use in small quantities as fuel for research 

reactors, the only use for enriched uranium is as fuel for nuclear reactors in 
order to produce electricity. Therefore, in gauging the demand component of 
the market for enriched uranium, the determinative factors are the number of 
nuclear reactors that are currently operating and those expected to be operating 
in the future. As a general rule of thumb, a typical 1000-megawatt reactor 
requires approximately 100,000 SWUs per year of enrichment services. 

In its ER, the Applicant included a table listing EN'S 1990 projected world 
'enrichment requirements from 1990 to 2010 forecasting, inter alia, that, in the 
years 1995, 2000, 2005, and 2010, world SWU demand would be about 30 
million, 33 million, 37 million, and 40 million SWUs per year, respectively. 
ERI's 1990 forecast listed SWU demand for the United States in the years 
1995, 2000, 2005, and 2010 as 9.5 million, 8.5 million, 8.7 million, and 10.2 
million, respectively. (App. Exh. l(h), Table 1.2-1.) Although at the hearing the 
Applicant did not introduce into evidence EN'S latest 1994 nuclear fuel cycle 
-report containing its complete market forecasts, the Applicant'ss.expert, Mr. 
Schwartz, testified that the current world SWU demand was about 28 million 
SWUs per year. He stated that ERI's latest mid-range forecast projected that 
SWU demand would grow slightly between 1995 and 2000, increasing to about 
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31 million by 2010 and approach 32 million SWUs per year by 2015. He gave 
ERI's current low-range SWU demand forecast for the years 2000, 2010, and 
2015 as 27 million, 26 million, and 22 million SWtJs per year, respectively, 
and the high-range forecast for these years as 31 million, 38 million, and 42 
million SWUs per year, respectively. Regarding the SWU requirements of the 
United States, the Applicant's expert testified that current U.S. demand was 
9.5 million SWUs per year. He further stated that ERI's mid-range forecast 
projected that demand was not expected to exceed 9.5 million SWUs through 
the year 2010, after which demand will decline. In ERI's high-range forecast, 
demand was not expected to exceed 11 million SWUs per year. In contrast, 
ERI's low-range demand forecast for the United States showed a decline into 
the future. (Schwartz-LeRoy at 22-23, 25-26, 27 fol. Tr. 383; Tr. 393,432.) 

Mr. Schwartz explained that EM'S 1990 S W  world demand forecast set out 
in the Applicant's ER for the years 2000, 2005, and 2010 was approximately 
13%, 18%, and 22% higher, respectively, than ERI's current mid-range forecast. 
He attributed ERI's overestimation of demand to the very significant reduction 
in the prospects for Russian expansion of its nuclear power program that came to 
light in the West in the 1990s along with the recession in Europe during the early 
1990s that led to a reduction in electricity production and reduction in the nuclear 
role. (Schwartz-LeRoy at 26 fol. Tr. 383; Tr. 433-34.) Mr. Schwartz testified 
that, because EN does not currently see any substantial nuclear generating 
growth in those parts of the world, accurate forecasting today depends upon the 
extent to which existing plants will continue to operate. (Tr. 434.) 

Mr. Schwartz explained that EN'S world SWU forecasts are based upon three 
corresponding projections of nuclear electric generation capacity representing 
low-, mid-, and high-range nuclear power growth scenarios to take into account 
the uncertainties involved in long-term predictions of economic and political 
climates around the world. (Schwartz-LeRoy at 23-24 fol. Tr. 383.) He stated 
that ERI's worldwide mid-case growth forecast shows an average nuclear growth 
capacity rate of 1.0% through the year 2010, dropping to about 0.3% thereafter 
as the effects of plant retirements begin. This same forecast shows no growth 
of nuclear capacity in the United States through the year 2010, followed by a 
decline of 2.4% per year as older plants retire. The mid-case forecast for the 
United States assumes that, in the next 7 to 15 years, six nuclear power plants 
will retire prior to the expiration of their operating licenses. Mr. Schwartz 
asserted that EN'S mid-case growth forecast is consistent with current trends 
and he considers it the most likely scenario at the present time. (Schwartz- 
L,eRoy at 24, 54 fol. Tr. 383; Tr. 432.) ERI's high-case growth forecast for 
nuclear generation is generally consistent with announced utility schedules for 
identified nuclear plants in the midterm and projects an annual growth rate of 
approximately 2.2% on a world basis through the year 2015, which is twice 
the growth rate of ERI's mid-case growth forecast. The high-case forecast for 
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the United States shows life extension for some reactors beyond their original 
licenses and, in lateryears, some new reactors. (Schwartz-LeRoy at 25 fol. Tr. 
383; Tr. 416-17.) ERI's worldwide low-case growth forecast indicates a future 
lack of support for the nuclear option by most countries, including the United 
States, which results in no annual growth on a world basis through 2010 followed 
by a decline of 2.6% per year. Under this scenario, t le  addition of new nuclear 
generation capability beyond those units already nearing completion is limited 
to Japan, Korea, and France and, in the United States, it is assumed that seven 
plants will shut down prematilrely over the next 8 years. (Schwartz-LeRoy at 
25 fol. Tr. 383; Tr. 432.) 

Because the demand for SWUs is directly dependent on the number of reac- 
tors requiring nuclear fuel services, the Intervenor's expert also testified regard- 
ing the number of nuclear reactors likely to be operating in the future and the 
various factors that needed to be taken into account in various demand projec- 
tions. According to Mr. Osterberg, estimates of the number of nuclear reactors 
likely to require enrichment services have suffered from extreme optimism, start- 
ing with the 1973 Atomic Energy Commission estimate that by the year 2000 
nuclear reactors would total 1,200,000 megawatts, more than ten times what we 
will see in that year. (Osterberg at 7-8 fol. Tr. 451; I-DO-24 at 22.) He testified 
that he had never seen an estimate for how many nuclear power plants are going 
to exist or how many SWUs are going to be needed that was too low. Rather, 
such estimates are always too high. (Tr. 791.) 

Mr. Osterberg introduced EIA's 1994 nuclear capacity estimates and noted 
that these forecasts had been revised downward over time. (I-DO-19; Osterberg 
at 8 fol. Tr. 451.) He noted that EIA's 1994 forecasts reduced its previous 
year's 1993 high-case capacity projection for the year 2010 by 17 Gigawatts 
electric ("GWe,'). Unlike ERI's forecasts, the EIA presents only low- and high- 
case scenarios. EIA's then-latest December 1994 low-case forecast projects that 
worldwide nuclear capacity will increase slightly from 338.1 GWe in 1993 to 
354.7 GWe in the year 2010, representing an annual growth rate of 0.3%, while 
its high-case projection goes fiom 338.1 GWe to 410.3 GWe in the year 2010, 
representing an annual growth rate of 1.1%. (I-DO-19 at ix-x; Osterberg at 
8 fol. Tr. 451.) Mr. Osterberg testified that EIA's 1994 low-case projection 
failed to take into account the 1994 year-end action ?fitire Tennessee Valley 
Authority ("TVA") to halt construction of threepuclear units, so that EIA's 
low-case estimates are high by approxim?ely'3.6 GWe. With respect to the 
United States, EIA's 1994 forecast projects that nuclear capacity will decline 
slightly from 99.0 GWe in 1993 to 90.7 GWe in the year 2010 in its low case and 
from 99.0 GWe in 1993 to 94.7 GWe in the year 2010 in its high case. Again, 
however, EIA's domestic forecast did not take into account TVA's action halting 
three units. (I-DO-19 at x; Osterberg at 9 fol. Tr. 451.) 
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The Intervenor’s expert indicated that EM’S nuclear capacity estimates also 
remain too high because they do not properly take into account the early 
retirement of currently operating nuclear reactors. For the same reason, he 
stated that EN’S worldwide S W U  estimates remain too high even though in its 
1994 forecast ERI reduced’its estimate almost 40 million SWUs per year for 
the 1994-2005 period. He leveled the same criticism at ERI‘s domestic SWU 
demand that continues to rise over time. (Osterberg at 11 fol. Tr. 451.) Noting 
his agreement with Wall Street financial analysts’ predictions in 1993 that over 
the next several to 10 years up to twenty-five operating nuclear reactors could 
close prematurely (I-DO-27 at l), Mr. Osterberg cited the following factors 
that led him to conclude domestic nuclear plant closings will be substantial 
and higher than ERI predicts: (1) continued high operating and maintenance 
(“O&M”) costs for nuclear plants that since 1987 have exceeded the costs for 
coal-fired plants that are nuclear technology’s main competitor (Osterberg at 
12 fol. Tr. 451; I-DO-19 at 39-40; I-DO-28 at 4); (2) changes in historic utility 
regulation that have forced utilities to demonstrate how they can produce energy 
services most cheaply (Osterberg at 13 fol. Tr. 451; I-DO-19 at 7,9); (3) direct 
competition for utilities from practices like retail wheeling that could lead to 
stranded investments in nuclear plants with high O&M costs (Osterberg at 14 
fol. Tr. 451; I-DO-30); and (4) specific events in the life of a nuclear plant such 
as the need to replace a steam generator (Osterberg at 15-16; I-DO-28 at 8; I- 
DO-31.) Finally, the Intervenor’s expert testified that, for the foreseeable future, 
new domestic electric generating demand will be met by small- to medium-size 
gas turbine units, not new nuclear or even coal baseload units, and that efficiency 
(i.e., producing “negawatt” hours not kilowatt hours) will be responsible for a 
large share of the energy services in the future. (Osterberg at 17-18 fol. Tr. 451; 

Like the forecasts of SWU supply of the Applicant and the Intervenor, their 
estimates and forecasts of (1) nuclear generation capacity and rates of growth or 
decline and (2) SWU demand do not precisely correspond. Indeed, because of 
the manner in which the witnesses for the Applicant and the Intervenor presented 
their demand estimates and forecasts, their respective projections cannot be 
directly compared. What is clear, however, is that their estimates and forecasts 
are not widely divergent and there is no significant disagreement that current 
and future demand requirements for SWUs are far less than the production 
capacity for enriched uranium and equivalent SWUs from, inter alia, down- 
blended HEU. Once again, we cannot find that either the estimates or forecasts 
relied upon by the Applicant or the Intervenor are unreasonable. For present 
purposes it is sufficient to find, as we do, that current and future worldwide 
demand requirements for SWUs are substantially less and will continue to be 
substantially less well into the future than the worldwide production capacity 
for enriched uranium and supply of SWU’equivalents. Further, we find that the 
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current and future demand requirements for SWUs within the United States are 
substantially less and will continue to be substantially less well into the future 
than domestic production capacity for enriched uranium and the supply of SWU 
equivalents. 

We note that in resolving this market demand question and this contention, 
it is not necessary to choose among the various premature nuclear plant closing 
scenarios forecast by the experts for the Applicant and the Intervenor - the 
most pronounced area of disagreement between them. The Applicant's high- 
case forecast for the United States includes life extension for some reactors and 
some new reactors in the later years. Its mid-case forecast, which Mr. Schwartz 
found most liiely, and its low-case forecast include six plant closings over the 
next 7 to 15 years and seven plant closings over the next 8 years, respectively. 
The Applicant's expert also mentioned a 1994 forecast of eight to ten plant 
closings over the next 4 to 6 years by former NRC Commissioner Asselstine, 
who is currently a senior vice president of Lehman Brothers. (Tr. 432-33.) The 
Intervenor, on the other hand, relies upon a 1993 forecast by other analysts at 
then Shearson Lehman Brothers who estimated up to twenty-five plant closings 
in the next 10 years. (I-DO-27 at 1.) 

Although we are a bit dubious of Mr. Schwartz's claim that ERI's forecasts 
are "quite consistent" (Tr. 433) with those of former Commissioner Asselstine, 
what is clear is that there is general agreement there will be a significant number 
of premature nuclear plant closings in the United States in the coming years. 
Indeed, even under the Applicant's concededly unliiely high-case forecast where 
there are no plant closings, demand does not exceed supply. Nor would that 
situation change under any of the other liiely permutations mentioned by the 
witnesses. Obviously, if the Intervenor's forecast ultimately proves correct, the 
already significant and substantial excess supply of SWUs over demand will 
only be further exacerbated. 

c. Competition and Character of Market 

As should hardly be surprising in a market where supply greatly exceeds 
demand requirements, the market for SWUs is very highly competitive. The 
Applicant's expert as well as the expert witness for the Intervenor both agree 
on the general degree of competition in the market for enrichment services and 
the character of the market itself. 

The Applicant's expert, Mi. Schwartz, testified that the market for enrichment 
services "very much is an international market." (Tr. 398.) He also unequivo- 
cally stated that the international market for enrichment services today "is very 
highly competitive." (Tr. 399.) Consistent with this testimony, Mr. Schwartz 
also testified that USEC's customers in the United States include about 85% of 
Americh utilities with requirements of 8 million SWUs per year as well as a 
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predominant share of up to 3.5 million SWUs per year of the requirements of 
Japan, South Korea, and Taiwan. He stated that USEC also had customers in 
France, Germany, Mexico, Sweden, Switzerland, Spain, and Yugoslavia that ac- 
count for about 750,000 SWUs per year. (Schwartz-LeRoy at 16 fol. Tr. 383.) 
The Applicant’s expert predicted that over the long term he expected USEC 
would be able to retain about 75% of its foreign business. (Tr. 413.) Further, 
he testified that 15% of the demand in the United States currently was met by 
suppliers other than USEC and he forecast that, by the year 2000, USEC will 
retain only 45 to 75% of its United States utility business, losing that market 
share to Urenco, Eurodif, Russia, and LES. (Tr. 396-97.) Finally, he noted that 
Urenco had been able to compete in the United States “[vlery effectively.” (Tr. 
43 1 .) 

Similarly, the Intervenor’s expert, Mr. Osterberg, testified that although in 
the past DOE maintained a monopoly position as world supplier of SWUs, that 
situation has completely changed so that today the SWU market is competitive 
and worldwide. (Osterberg at 23 fol. Tr. 451.) Among other things, he 
referenced a 1987 Report of the General Accounting Office concluding that 
the enrichment services market was international (I-DO-34 at 21) and a June 
1994 Nukem Market Report article about Urenco that stated “[c]ompetition in 
the global SWU market is becoming fierce as the nuclear fuel market continues 
to contract” (I-DO-21 at 8) and quoted Dr. Klaus P. Messer, the Chief Executive 
of Urenco, as declaring that “[tlhe current enrichment market is so limited that 
if you want to expand, you have to take business away fiom another enricher.” 
(Zd. at 9; Osterberg at 23-24 fol. Tr. 451.) 

Further, that article recites that Urenco has 9% of the global market, USEC 
43%, Eurodif 23%, Russia 21%, and a few minor players account for 4%. 
(I-DO-21 at 9.) In his testimony, Mr. Osterberg criticized the Applicant’s 
discussion in its ER amendments and the Staff‘s discussion in the FEIS on 
the need for the facility because they assume there is a domestic market of 
SWUs that needs additional competition when, in fact, the market for SWUs 
is international and already very competitive. (Osterberg at 5 fol. Tr. 451.) 
He asserts that because the market is international and depends on both the 
supply of all current producers of SWUs and the various alternatives to new 
SWU production, events outside the United States will greatly impact the LES 
project. Thus, he testified there is no such thing as an exclusively domestic 
market because domestic utilities that need to purchase enrichment services do 
not limit their purchases to the United States, but buy worldwide. According to 
Mr. Osterberg, the worldwide enrichment market is highly competitive and will 
continue to be so for the foreseeable future. (Zd at 24-25; I-DO-21 at 9.) 
On the basis of the record before us, we find that the enrichment servic& 

market is international and fiercely competitive. Further, we find that the market 
will remain very highly competitive for the foreseeable future. 
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d. Price and LES' Price Competitiveness 

Although the expert witnesses for the Applicant and the Intervenor generally 
agree that the supply of SWUs exceeds demand requirements and that the SWU 
market is international and very highly competitive, they disagree on the effect 
these economic factors will have on LES' entry into the market as a SWU 
supplier that, in the Applicant's words, "can and will compete on economic 
grounds, allowing U.S. electric utilities a competitive source of supply so that 
they can in turn achieve the lowest cost reliable supply of electricity to their 
ratepayers." (App. Exh. 10 at A-3.) Stated otherwise, on the question whether 
LES will bring real price competition to the SWU market as an additional 
domestic supplier - which is the asserted benefit to be weighed against the 
various costs of the facility in the NEPA-required cost-benefit analysis - they 
are in substantial disagreement. 

The Applicant's expert testified that ERI's projections of future enrichment 
market prices for term contracts use a methodology that combines uncommit- 
ted requirements with uncommitted supply in accordance with clearing price 
economic considerations to obtain long-term, cost-based prices. ERI's method- 
ology separates each supplier's facilities into production capacity increments; 
production-cost-based prices are then estimated in discounted cash flow analyses 
that account for all production costs and assume a return on capital investment. 
The estimated production costs of each supplier are used in a production-cost- 
based clearing price model to project market prices. 

Using this method, Mr. Schwartz testified that ERI forecasts that, for 1996 
to 1998, average enrichment prices, in 1994 dollars, will be in a range between 
$92 and $105 per SWU and, for 1999 to 2001, average enrichment prices will 
be in a range between $98 and $113 per SWU. After 2000, ERI projects market 
prices will remain relatively flat in a range between $100 and $115 per SWU. 
(Schwartz-LeRoy at 29-32 fol. Tr. 383.) On cross-examination, Mr. Schwartz 
revealed that ERI's price-range forecast for the years after 2000 included the 
production of the CEC and, if the production of the CEC were not included, 
ERI's forecast price would be $2 to $3 higher or between $103 and $118 per 
SWU. (Tr. 386-87,442.) 

Mr. Schwartz also testified that the pricing agreement for Russian down- 
blended HEU provides that for 1994 the enrichment component of the LEU 
purchased by the USEC is priced at $82.10 per SWU. (Schwartz-LeRoy at 42 
fol. Tr. 383.) Further, he stated that the USEC's marginal cost of production was 
$55 per SWU. He indicated that USEC pays a cost of several dollars per SWU 
for implementing the disarmament policy of the United States at the current 
agreement price and predicted a future offset from the U.S. government so that 
ultimately USEC's blended price of a mix that also included American and 
Russian HEU would be about $70 per SWU. (Tr. 388,400.) 
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Mr. Schwartz asserted that, if the price offered by LES falls into ERI’s 
forecast price range, LES should be competitive. (Schwartz-LeRoy at 34 fol. 
Tr. 383.) He testified that the fact that there is excess supply capacity in the 
enrichment services market is not pertinent to determining the need for the 
CEC. He stated that the objective of utilities purchasing enrichment services is 
to minimize their fuel costs and maximize the security of supply, so another 
supplier in the United States offering services on a competitive basis would be 
welcome. (Zd. at 28.) Similarly, he asserted that the marketing of Russian HEU 
in the United States is not a problem with respect to LES’ ability to compete 
even if all of the Russian material is sold into the market. (Tr. 427.) In like vein, 
Mr. LeRoy testified that LES’ current projections and financial model analyses 
indicate that LES can reasonably expect to be competitive in the enrichment 
services market within EM’S forecast price ranges and still cover its construction 
and operation costs. (Schwartz-LeRoy at 37-39 fol. Tr. 383.) 

The Applicant’s witnesses for the financial qualifications contention also 
testified that LES seeks to capture 17% of the enrichment services market in the 
United States by selling the full 1.5 million SWU per year output of the CEC. 
(Doudiet-Arnold at 12 fol. Tr. 563.) These witnesses stated that the $816 million 
hard construction costs of the CEC (in 1992 dollars) would be financed using 
a debt-to-equity ratio of between 60140 and 70/30 with 60 to 70% of the funds 
borrowed from international banks and the remaining 30 to 40% equity raised 
from the limited partners of the LES partnership. The Applicant’s witnesses 
indicated that the financing would be for a 10-year term and they forecast an 
8.5 to 9% interest rate. (Zd. at 14, 17, 28; Tr. 654, 656.) 

In this regard, Mr. Schwartz asserted that the LES would be able to compete, 
even though it was carrying the capital costs of a new facility, because the 
operating costs of the CEC centrifuge facility are extremely low compared to 
gaseous diffusion plants. (Tr. 424.) He then indicated, without defining his 
terms, that “[ilts production costs are approximately 25 percent of the production 
- excuse me - the operating costs of its competitors.” (Tr. 425.) The 
Applicant’s expert stated that because centrifuge enrichment producers have 
most of their costs on the “capital side” as opposed to the “operating side” it 
gives such producers much more flexibility to meet market pricing than enrichers 
using GDPs. (Tr. 508, 416, 424, 513.) On cross-examination, however, he 
testified that such flexibility does not mean that LES could produce SWUs 
at lower prices because the total production costs of the CEC and gaseous 
diffusion producers, which include both the capital and the operating costs, 
are comparable. Rather, Mr. Schwartz agreed that such flexibility meant that 
centrifuge enrichment producers can offer lower prices but they will be paying 
their investors less as a consequence. (Tr. 513-14.) Further, he testified that 
LES could sell SWUs into the market at prices as low as $60 per SWU and 
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cover all of its operating costs and debt before its profit component goes to zero. 
(Tr. 424.) 

The Applicant's expert also asserted that a new entrant into the enrichment 
services market does not need to sell substantially below the market price to 
enter the market. According to Mr. Schwartz, this is so because the level of 
competition that exists today, unlike 10 years ago, has resulted in pricing being 
much closer to the cost of production than in the past so that margins are now 
smaller. (Tr. 508.) Mr. Schwartz said that an existing supplier could drop its 
price in an attempt to keep competitors out but it could not do that for all of its 
sales because the supplier must cover its fixed cost. He stated that a supplier can 
compete for a particular transaction and win it with lower prices but a supplier 
cannot continuously do that for all transactions. (Tr. 509.) 

With regard to the particular competitors now in the enrichment market, Mr. 
Schwartz asserted that the European competitors will not revert to standard 
competitive tactics and drop their prices to preclude LES from entering the 
market because there is a currency exchange rate risk for them and he "would 
expect that there will be a l i t  to how much they are willing to tie up with 
U.S. business to control that risk." (Tr. 414-15.) With respect to the USEC, 
Mr. Schwartz testified thac based on history, he did not expect it to act to keep 
LES out of the market. (Tr. 415.) He indicated that, in the past when prices 
were much higher than today, USEC's predecessor, DOE, dropped its prices 
very drastically in the face of competition from the then new market entrants, 
Eurodif and Urenco, but those producers were, nevertheless, able to compete. 
(Tr. 430.) He stated that he did not "see a situation where the current market 
competitors are going to drop their prices substantially below where they are 
today to keep LES from competing." (Tr. 430-31.) 

Finally, Mr. Schwartz testified that based on what ERI had seen over the 
last 10 years, each increment of competition is very important and it is the 
willingness of individual suppliers to go after enrichment services that keep 
prices from rising. (Tr. 416.) He stated that a new competitor would not cause 
prices to be lowered further; instead, prices would be maintained at the levels 
he predicted, thereby forestalling future price increases caused by the lack of 
competition. (Tr. 401-02.) 

The Intervenor's expert testified that, in a market with an oversupply of SWU 
capacity and a shrinking demand, it is possible for a very low-cost producer to 
find a share of the market. (Osterberg at 19 fol. Tr. 451.) He emphasized, 
however, that a new producer has to have substantially lower costs to get 
into one of these markets. (Tr. 493-94.) Mr. Osterberg asserted that LES is 
unlikely to fill the role of a very low-cost producer because, even assuming 
the C E C ' s  low production costs, LES will be carrying the heavy capital costs 
of an undepreciated plant. (Osterberg at 19 fol. Tr. 451.) In this regard, he 
contrasted the CEC with current SWU producers, all of which carry lesser 
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capital costs because their plants are older and are partially or fully depreciated. 
Mr. Osterberg noted that the Russians will continue to be the low-cost producer 
of SWUs and that Urenco, which uses similar technology to that proposed by 
LES, can produce more cheaply from partially depreciated plants in Europe 
than the CEC. He stated that Eurodif will likely continue to compete using its 
older gaseous diffusion plant, and the USEC plants, which are quite old and 
substantially depreciated, will continue to be competitive as they do not carry 
a large burden of capital costs that must be amortized. (Id at 20.) As one 
of Intervenor’s exhibits shows, Eurodif‘s GDP began operating in 1982, while 
Urenco’s three. European plants started up between 1975 and 1985, and USEC‘s 
Paducah and Portsmouth GDPs were completed in 1951 and 1956, respectively. 
(I-DO-23 at 3-4.) 

Mr. Osterberg further testified it is a fundamental economic principle that the 
already constructed plants of LES’ competitors can be expected to continue 
to produce as long as something above marginal costs is being covered. 
Consequently, it is not low operating and maintenance costs that dictate whether 
the CEC has the ability to compete successfully, it is the CEC‘s total costs - 
including paying its lenders for its construction costs - that will determine the 
CEC’s ability to compete because it has not yet been constructed. Mr. Osterberg 
concluded that logic dictates that, even with low operating and maintenance 
costs, the CEC is unlikely to be a successful competitor with producers that do 
not have such heavy capital costs. (Osterberg at 20-21 fol. Tr. 451.) 

Similarly, Mr. Osterberg stated that LES’ claim that the level of demand and 
supply will not affect LES’ position as a competitor overlooks the fact that the 
CEC will not exist until LES constructs it. According to Mr. Osterberg, because 
supply and demand are so far apart in the enrichment market, LES will not get 
the opportunity to construct the CEC because the project is too risky to attract 
lenders at a rate of return low enough for the project to proceed. (Tr. 528-29, 
536-37,543-44. See ako I-DO-44, Exh. D at D-4.) In that regard, he asserted 
that LES’ estimated interest rate was unreasonably low. (Tr. 537,539.) Because 
supply and demand in the relevant market are so far out of kilter, he indicated 
that hypothetical questions that assume the construction of the CEC and then 
seek to measure the impact make an assumption that does not make economic 
sense. (Tr. 529-30.) 

Mr. Osterberg testified there were several answers to the question of the 
amount of price competition LES would bring to the enrichment services market. 
(Tr. 531.) He stated that, on the one hand, “LES is saying that it isn’t going 
to make it very much more competitive at all with the prices staying about the 
same as they are.” Ur. 530.) He asserted that LES’ own projections show that 
LES’ entry into the market will have very little effect on price (Tr. 539-40) and 
he stated that a $3 differential in LES’ forecast range of $100 to $115 per SWU 
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in the years after 2000 on an estimate that is 6 years out "is kind of like [pocket] 
change." (Tr. 531.) 

Mr. Osterberg stated, on the other hand, there is also the possibility of a 
big competitive effect if prices are driven down substantially by the entry of 
a new supplier at a time when there is already excess supply in the market. 
(Id.) According to the Intervenor's expert, the assumptions that go into the 
pricing model determine which of these two scenarios will occur. Because of 
the number of assumptions that must be made in predicting price, he stated 
that it is much harder to predict than predicting just supply or demand. Mr. 
Osterberg said that to forecast price, it is necessary to fist predict supply as 
well as demand and also predict the behavior of the other market participants on 
the supply curve. He stated that, here, the market behaviors of USEC, Eurodif, 
Urenco, and the Russians all play a part in forecasting price and it is difficult to 
predict their behaviors. Mr. Osterberg declared that this difficulty in predicting 
competitor behavior translates into another of the risk factors he believes will 
preclude the facility from ever being built in this market. (Tr. 531-34, 540- 
42, 545.) To illustrate the size of the risk, he pointed to the 22% differential 
between ERI's 1990 and 1994 demand forecasts for the year 2010. He noted 
that while predicting demand is easier than predicting price, a similarly sized 
error in the price forecast would have a very, very large negative effect on LES. 
(Tr. 540-41.) Additionally, he disagreed with ERI's pricing model assumption 
that USEC and the other producers would allow LES to take away a portion of 
the market without fighting. (Tr. 540, 495-96.) 

Mr. Osterberg testified, however, that if prices were significantly driven down 
by LES' entry into the market, LES may not be able to pay off its lenders. (Tr. 
530, 533.) Indeed, he concluded it was not only possible that LES would not 
survive, but if prices were driven down far enough, other producers would fail as 
well. (Tr. 530,532.) Finally, with respect to currency exchange csks influencing 
foreign producers' behavior toward LES, Mr. Osterberg testified that currency 
exchange rate risks can be easily and readily taken care of using the foreign 
exchange markets and, therefore, such risks are not significant. (Tr. 546-48.) 

It is apparent from the record before us that the central benefit of the CEC 
identified by the Applicant in its ER and the Staff in the FlEIS is that LES will 
bring real price competition to the enrichment market as a domestic supplier. 
Indeed, price competition,is the quintessence of economic competition and, 
as the record in this proceeding also demonstrates, that asserted benefit is 
quantifiable. Yet here, neither the Applicant nor the Staff has quantified the 
effect of such price competition on the enrichment services market "to the 
fullest extent practicable," as required by the Commission's regulations. 10 
C.F.R. $0 51.45(c), 51.71(d). See supra p. 348. ,Therefore, it is necessary that 
the FEIS include a quantification of this asserted benefit of the CEC so that 
factor can be weighed against the various costs of the facility in striking the 
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required cost-benefit balance. As the record as a whole shows, however, when 
this asserted benefit of the CEC is quantified, in order for it to withstand scrutiny 
as a “benefit,” a significant qualification must be appended. 

The Applicant’s expert, Mr. Schwartz, testified that if the price offered by 
LES fell into ERI’s projected competitive market price range, then LES should 
be competitive. Similarly, Mr. LeRoy testified that, according to LES’ current 
projections and financial model analyses, LES can reasonably expect to be 
competitive in the enrichment services market within the market price range 
provided by Mr. Schwartz and EM. But being able to be competitive within a 
forecast price range is not equivalent to bringing real price competition to the 
current and future enrichment market - the asserted benefit of the CEC. 

As we have already found, the enrichment market is an international one and 
fiercely competitive among four major producers with enrichment capacity and 
SWU equivalents far exceeding current or future forecast demand. Moreover, 
that demand is essentially inelastic. (Osterberg Tr. 491.) This combination of 
factors leads us to conclude, contrary to the Applicant’s assertion, that excess 
supply over demand in the enrichment market is highly pertinent to determining 
the benefit the CEC will provide. These market factors have led to what the 
Applicant’s witness himself characterized as, and we already have found is, a 
very highly competitive market. And, in order to bring real price competition to 
such a market, LES must bring to it significantly lower costs that translate into 
significantly lower prices. LES cannot merely be competitive with the already 
established producers within the forecast price range and get into the market. 
Although Mr. Schwartz testified that the C E C ‘ s  centrifuge technology gives them 
low operating costs and this, in turn, gives LES market pricing flexibility, he also 
conceded that LES’ total costs of producing SWUs, which includes operating 
and capital cost, were comparable with gaseous diffusion enrichers. 

This last point is important because, as the Interventor’s expert economist 
correctly points out, the Applicant must borrow a large amount of capital to 
finance construction of the CEC. With the current and future enrichment services 
market forecast showing significant oversupply, the proposed facility presents 
substantial investment risks (i.e., lending risks), thereby raising the investment 
return (i.e., interest rate) the project must provide to attract financing. This, in 
turn, raises the proposed project’s costs, thereby lessening the likelihood that 
the CEC will bring real price competition to the enrichment market. 

Indeed, contrary to the Applicant’s proposed findings that paint Mr. Osterberg 
as taking numerous incompatible positions with respect to the effect of LES’ 
entry into the enrichment services market (App. P.F. at 117-22), his testimony, 
in context, is not contradictory. Rather, Mr. Osterberg correctly points out 
that there is not a single answer to the question of the effect of LES’ entry 
into the market because the answer depends upon the assumptions made in the 
pricing model, including predicting the competitive behavior of all the market 
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competitors. As already indicated, Mr. Osterberg disagreed with a number 
of the ApplicanVs price model assumptions and stated that the uncertainty 
surrounding these assumptions translates into such significant investment risks 
that the CEC will not be built in the present market. But even without 
accepting the Intervenor’s view, the  applicant,^ own price projections show 
the exceedingly minimal impact the CEC will have on price competition in the 
enrichment services market. 

The Applicant7s expert testified that ERI forecast that average enrichment 
prices, in 1994 dollars, for 1999 to 2001 will be in the range of $98 to $113 
per SWU and this forecast did not include any of the CEC‘s production. After 
the year 2000, Mr. Schwartz testified that ERI forecast that average enrichment 
prices will remain relatively flat in the range of $100 to $115 per SWU and this 
forecast included CEC‘s production. He revealed on cross-examination that, in 
the years after 2000, EFU’s forecast price would be $2 to $3 higher without 
CEC‘s production included. As the Intervenor’s expert economist pointed out, 
however, this mathematical differential in the modeled price is very small in the 
context of a price model that is forecasting a $15 price range 6 years out. We 
agree with his characterization that such a difference is ‘pocket change” in light 
of the inherent uncertainties in forecasting price that many years in the future. 
Further, because of the already fiercely competitive nature of the current and 
future enrichment market, we do not find credible the Applicant’s assertions that 
the market price differential could be greater than $2 to $3 because of the lack 
of competition without the CEC. 

Furthermore, we find that the Applicant’s price model, which models supply, 
demand, and the competitive ,behavior of the other market participants on 
the supply curve, makes assumptions about the behavior of the other market 
participants that are unrealistic and not credible. For example, the Applicant 
asserts that, based on the history of USEC‘s predecessors, USEC will not 
act aggressively to keep LES from entering the market. But the USEC was 
established by Congress in the Energy Policy Act of 1992 specifically for the 
purpose of operating “as a business enterprise on a profitable and efficient basis,” 
42 U.S.C. 0 2297(a)(l), and is charged with setting the price for its services on a 
basis “that will allow it to attain the normal business objectives of a profitmaking 
corporation.” 42 U.S.C. 0 2297c-l(a). To assume that the less than businesslike 
practices of the old Atomic Energy Commission and DOE in selling enrichment 
services will continue relative to LES and a new market entrant, flies in the face 
of the USEC‘s congressional mandate. Rather, we find that the special report on 
USEC published in Nuclear Fuel, which was admitted into evidence pursuant to 
the stipulations of the parties, reflects more accurately how USEC will operate. 
In that report, William Timbers, the head of USEC, is reported as indicating that 
“the new corporation will operate with many fewer employees than DOE had 
and will aggressively market SWU and other services. Unlike DOE, he says, 
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which relied on a one-size-fits-all contract, the USEC aims to tailor its contracts 
to individual customer’s needs.” (I-DO-23 at 2.) Further, that report states: 

Timbers proclaimed the difference between the USEC and its predecessor would be as 
distinct as night and day. He said the USEC would offer as many contract arrangements as 
needed to meet customers’ needs and that it would have prices as competitive as any other 
company in the field. “USEC is in business to make a profit and satisfy its customers,” said 
Timbers. “At USEC, customer satisfaction is ‘Job 1.”’ 

(Id. at 8.) 
Similarly, we can give little credence to the Applicant’s assertion that the 

European producers will not revert to standard competitive practices to keep 
LES from entering the market and taking their respective market shares because 
currency exchange risks limit those competitors’ willingness to compete for 
American business. Not only is the currency exchange risk easily taken care of 
by using the foreign exchange markets, but the Applicant’s own witness forecast 
that by the year 2000, USEC, which currently has an 85% share of American 
enrichment requirements, will retain only 45% to 75% of its market share, losing 
it to Eurodif, Urenco, Russia, and LES. Performing the simple mathematics 
associated with the Applicant’s projection demonstrates the currency exchange 
risk is not a significant deterrent to European producers seeking to fill American 
demand requirements. Similarly, this forecast refutes the proffered notion that 
domestic utilities would rather not deal with foreign producers. 

4. Board Conclusion Regarding Adequacy of NEPA Cost-BeneJit 
Need Analysis 

Based upon the record before us, we conclude that the actual benefit of the 
CEC is not accurately represented by the Applicant in the ER and the Staff in 
the FEIS and the discussion of need in the FEIS is inadequate. Specifically, we 
find that contrary to the conclusion of the ER and the FEIS, the CEC merely will 
be a fifth producer whose total costs of producing SWUs are comparable to the 
other market competitors in an already very highly competitive market where 
the current and future supply of SWUs far exceeds current and future demand. 
Consequently, rather than bringing the benefit of significant price competition to 
the enrichment services market as an additional domestic supplier, the evidence 
before us clearly shows that, when quantified, the CEC will have little, if any, 
effect on price competition in the enrichment services market. 

Therefore, pursuant to 10 C.F.R. 551.102, the discussion in the FEIS on 
the need for the facility is hereby supplemented by our decision on this 
contention and the underlying adjudicatory record. See PhiZadeZphia Electric 
Co. (Limeiick Generating Station, Units 1 and 2), ALAB-819, 22 NRC 681, 
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706 (1985). Further, the benefit of competition as we have described it above 
is the benefit that must be weighed against the various costs of the project in 
the EPA-mandated cost-benefit analysis. We reiterate, however, that NEPA 
is a procedural environmental full disclosure law and it does not dictate any 
particular substantive outcome as a result of the cost-benefit analysis. 

In addition to the foregoing findings on contention J.4, we have carefully 
considered all of the other arguments, claims, and proposed findings of the 
parties on this contention and find that they are without merit or that they are 
not material to this contention. 

E. No-Action Alternative 
On its’face the Intervenor’s contention K challenges the adequacy of the 

Applicant’s ER for failing to include any discussion of the no-action alternative? 
As we previously explained, however, the contention also is deemed to challenge 
the sufficiency of the Staff‘s treatment in the FEIS of that same alternative. See 
supra pp. 337-38. 

In the FEIS, the Staff‘s discussion and analysis of the no-action alternative 
is set forth on three-quarters of a page in five brief paragraphs. (See Staff Exh. 
2 at 4-77.) First, the Staff indicates that the no-action alternative is the denial 
of the NRC license, so the impacts, both positive and negative, discussed in the 
previous 76 pages of chapter 4 of the FEIS regarding the various environmental 

*In response to the Intmenor’s contention as initially framed, both the Applicant and the Staff argue that the 
Commission’s regulations do not require the Applicant to include any discussion of the no-action alternative in 
the environmental report. Although the Commission’s regulation prescribing the contents of the environmental 
report does not explicitly direct that the Applicant’s ER address the no-action alternative., (any more than that 
same regulation contains an explicit direction that the ER address the need for the facility, see supra note 5). 
that is the clear import of the regulation and the most reasonable reading of it Specifically, 10 C.F.R. 551.60 
requires that a license applicant for the construction and operation of a uranium enrichment facility must prepare 
an environmental report containing the information specified in 10 C.F.R 8 51.45. In turn, that regulation requires 
the environmental report to discuss 

[allternatives to the proposed action. The discussion of alternatives shall be sufficiently complete to 
aid the Commission in developing and exploring, pursuant to section 102(2)(E) of NEPA, “appropriate 
alternatives to recommended courses of action in any proposal which involves unresolved conflicts 
concerning alternative uses of available resources.” To the extent practicable, the environmental impacts 
of the proposal and the alternatives should be presented in comparative form. 

10 CER §51.45@)(3). 
The study and discussion of alternatives is the linchpin of the EIS process and it is well settled under NEPA 

that “[iln considering proposed government action, which significantly affects the quality of ow environment, 
the decision-makers should have placed before them during the decision-making process a complete statement of 
the effect of the proposed action including the comparative effect of no action at all.” Mafswnoro, 568 E2d at 
1290. See Calverf Cliffs’, 449 E2d at 1114. Indeed, the Commission’s regulations implementing NEPA state that 
among the alternatives the FEE must address is the alternative of no action. 10 C.F.R. Part 51, Appendix A, 
10 CER. §§51.7O(b), 51.90. See also 49 Fed. Reg. 9352, 9353 (1984). Because NEPA and the Commission’s 
implementing regulations require the Staff to address the no-action alternative in the FEE, and the Commission’s 
regulations, in turn, require the Applicant to discuss in the ER the alternatives to the proposed action that will 
help the Staff to develop and explore the alternatives that must be discussed under section 102(2)(E) of NEPA, 
section 51.45(b) necessarily requires the Applicant to address the no-action alternative in its ER. The arguments 
of the Applicant and the Staff to the contrary are without merit. 
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consequences of the project would be eliminated and the site is assumed to revert 
to its former use. Second,' it states that, environmentally, the continuation of 
logging on the site at the same rate as before would allow soil erosion, surface 
water contamination, and an imbalance of biological diversity. Third, the Staff 
states that, socioeconomically, the impact of the no-action alternative would 
perpetuate the depressed economic conditions in the area and the region would 
continue to depend upon its current commercial, industrial, and agricultural base. 
Fourth, it indicates that, statewide, the impact of the no-action alternative is the 
failure to obtain, largely through multiplied effects, 450 jobs per year during 
construction and 600 jobs per year during operation. Fifth, and finally, the 
Staff states that, nationally, the impact of the no-action alternative is that there 
would be no change in the pressure on other enrichment suppliers to maintain 
competitive positions, the loss of an additional domestic supplier, and the loss 
of the opportunity to substitute an energy-efficient process for the older gaseous 
diffusion process. (Staff Exh. 2 at 4-77.) The Staff reiterates these same points 
in a five-sentence discussion of the no-action alternative in the introductory 
summary. (Id. at xviii.) Further, at the beginning of chapter 2 of the FEIS the 
Staff, in three sentences, reiterates that the no-action alternative is the denial 
of the LES license application and consequently LES could either sell or lease 
the site for agricultural, timbering, or other industrial uses, in which case Parish 
Road 39 transversing the property would not need to be relocated. (Id. at 2-1.) 

The Staff asserts that its treatment of the no-action alternative is sufficient 
because the no-action alternative merely refers to the situation where no license 
is issued and the CEC is not built, so neither the benefits nor the impacts are 
realized. (Horn re K at 3-4 fol. Tr. 500; Staff P.F. at 79.) Similarly, the Applicant 
argues that the Staff has addressed adequately the issue because the no-action 
alternative is merely the converse of the cost-benefit analysis. According to the 
Applicant, the no-action alternative would involve simply reversing the cost- 
benefit analysis, such that the benefits of going forward with the project become 
costs of no action and the costs associated with the project became benefits. 
(Schwartz-LeRoy at 58-59 fol. Tr. 383; App. P.F. at 125.) 

The Intervenor, on the other hand, asserts that where, as here, there is no 
demonstrable need for the facility, the no-action alternative becomes even more 
important. According to the Intervenor, if the CEC is not built, the potential 
adverse environmental effects on air, groundwater, surface water, and other 
natural resources will be eliminated and an additional 120,000 tons of toxic, 
radioactive tailings will not be added to the waste inventory because the down- 
blending of HEU, whether foreign or domestic, does not result in any more 
toxic wastes. Thus, the Intervenor argues that the FEIS is inadequate because 
the Staff should have reviewed and weighed in its cost-benefit analysis all of the 
individual impacts that would not be incurred if the CEC were not built. Finally, 
the Intervenor states that because the Staff failed even to recognize the negative 
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impacts of the CEC on the neighboring communities, it is not surprising that 
the Staff analysis of the no-action alternative is entirely deficient. (Osterberg at 
27-28 fol. Tr. 451.) [CANT’S] Proposed Findings of Fact and Conclusions of 
Law Regarding Contentions J.4 and K, Need and No Action @lay 26, 1995) at 
34-35 [hereinafter CANT P.F.]. 

We must judge the adequacy of the Staff‘s treatment of the no-action 
alternative in the FEIS by the rule of reason. Citizens Against Burlington, 
Inc. v. Busey, 938 F.2d 190, 195 (D.C. Cir. 1991); Morton, 458 F.2d at 
837. See Seabrook ALAB-471, 7 NRC at 486. Here, we could scarcely 
be accused of exaggeration for calling the Staff‘s treatment of the no-action 
alternative minimal. In this regard, we note the sharp contrast between the 
Staff‘s treatment of the no-action alternative for the licensing of the LES facility 
and the Federal Aviation Administration’s (“FAA”) treatment of the no-action 
alternative for the approval of an expansion of the Toledo Express Airport 
as described in the Citizens Against Burlington case. In that case, the court 
framed the issue as “whether the FAA has complied with NEPA in publishing 
an environmental impact statement that discussed in depth two alternatives: 
approving the expansion of the Toledo Express Airport, and not approving the 
expansion of the Toledo Express Airport.” 938 F.2d at 194 (emphasis added). 
Whatever other description is attached to the Staff‘s treatment of the no-action 
alternative, it most assuredly is not “in depth.” 

In its sparse discussion, the Staff correctly recognizes that this alternative 
is the denial of a license. The Staff then states that as a consequence of not 
building the CEC the “impacts, both positive and negative, discussed in this 
chapter would be eliminated.” (Staff Exh. 2 at 4-77.) Presumably, the Staff 
means that neither the benefits flowing from the construction and operation of 
the CEC would be realized nor the various costs imposed by the construction 
and operation of the facility would occur. But nowhere in its brief analysis of 
the no-action alternative does the Staff follow its own lead and even mention, 
much less address, the numerous avoided environmental impacts to, inter alia, 
surface and groundwater and air quality from not building the facility. 

Most surprisingly, the avoided impact of not generating depleted uranium 
tails is not even mentioned. In this regard, we note that tails accumulation and 
disposal cannot simply be dismissed by assuming that tails not generated by 
the CEC would be produced by some other facility. For example, if domestic 
utilities import enriched uranium- from foreign suppliers instead of purchasing 
from the CEC, the tails may have an environmental impact on the global 
commons, but the Commission’s environmental regulations do not apply to such 
foreign environmental effects. See 10 C.F.R. 0 51.10(a). (Tr. 489.) Similarly, 
if domestic utilities use blended-down HEU that is forecast to come onto the 
market, no new tails or significantly smaller quantities of tails are generated. 
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Yet the FEIS is completely silent on this subject. Such avoided environmental 
impacts, however, are the grist for the mill of the no-action alternative. 

Rather than discussing the numerous avoided environmental impacts of the 
no-action alternative and comparing that alternative to the proposed project, the 
Staff confines its discussion to the negative consequences of logging if the site 
reverted to its former use and the negative socioeconomic effects of perpetuat- 
ing the depressed economic conditions in the area from not creating jobs, if the 
facility is not constructed. But these matters are, at most, incidental to the no- 
action alternative and the comparison of that alternative to the proposed project. 
The no-build option starts with the status quo, i.e., the natural and human envi- 
ronment as it exists before the project. Whether that environment is subjectively 
good, bad, or somewhere in between is not the principal focus of the analysis 
of the no-action alternative, which concerns the avoided environmental conse- 
quences of not building the project? We will not speculate on why the Staff 

1 

I 
i 

chose to ignore the avoided environmental impacts that must be addressed in an 
analysis of the no-action alternative and addressed only the supposed negative 
environmental and socioeconomic consequences of not building the project. By 
not identifying and analyzing the former, however, the effect of the no-build 
alternative cannot properly be compared to the proposed project, thereby fatally 
undermining the very purpose of the no-action alternative.'O 

Finally, it is apparent from the Staff's treatment of the negative socioeco- 
nomic effects of not building the CEC in its discussion of the no-action alterna- 
tive that the Staff places considerable importance upon the creation of construc- 
tion and facility operating jobs in its final cost-benefit analysis. Although the 
Intervenor questioned the propriety of the Staff's inclusion of secondary benefits 

'Moreover, even if we assume for the sake of argument that the items included in the Staff's brief discussion in 
the FEIS move to the forefront of a no-action alternative analysis, the negative effects of not building the project 
nevertheless must be accurately and objectively stated. Most importaatly, such effects still must be addressed 
along with a full discussion of the avoided environmental impacts. Here, for example, the Staff's description of 
the effects of logging on the site does not fairly correspond with the discussion of the botanical communities on 
the site and the time progression of forest growth from timbering operations contained in chapter 3 of the FEIS. 
See Staff Exh. 2 at 3-70 to 3-76. Nor does the Staff's discussion of the negative environmental effects of logging 
mention either that 61% of the tract was clear cut in 1990 or that 94% of the tract had been timbered in the past 
10 years (Id at 3-75 to 3-76.4-8), matters that seemingly have some relevance to the weight to be given such a 
negative impact. 
" M e r ,  and contrary to the Applicant's assertion, the no-action alternative Cannot be dismissed as nothing more 
than a simple reversal of the costs and benefits of the project. For purposes of an appropriate analysis of the 
no-action alternative under NEPA, every benefit of the proposed project does not automatidy become a cost 
imposed by the lack of the project any more than every cost can be turned into a benefit. There is no simple 
oneto-one correlation as the Applicant assem. Because the avoided environmental impacts are the focus of the 
no-action alternative, a significant winnowing of the various impacts is necessary to a proper analysis. Thus, 
not only is the Applicant's characterization inaccurate, but the purpose of the FEIS is to place before the NRC 
decision-makers "a complete statement of the effect of the proposed action including the comparative effect of 
no-action at all." Marsunwfo, 568 F A  at 1290. That purpose. is not met by merely giving the decision-makers a 
formula for mental gymnastics. Nor is that purpose met by a post hoc rationalization that the benefits of the project 
outweigh the costs so the no-action altemafive can be ignored. NEPA requires that the comparative cost-benefit 
analysis precede the agency decision, not vice versa. 
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in the cost-benefit analysis as part of its challenge to the Staff's treatment of the 
need-for-the-facility issue, we believe that issue is most appropriately addressed 
here. 

In its brief discussion of the no-action alternative, the Staff states that the 
no-build option will perpetuate the depressed economic conditions in the area 
by failing to obtain, including multiplied effects, 450 jobs per year during 
construction and 600 jobs per year during full operations. In its cost-benefit 
analysis following the no-action alternative discussion, the Staff concludes that 
the LES facility presents a large net benefit. (Staff Exh. 2 at 4-77.) The 
Staff reaches this conclusion based almost entirely upon the construction and 
operations jobs created.by the facility, the economic multiplier effect of those 
jobs, and the tax revenues generated by the facility. (Zd.  at 4-77 to 4-84.) 
The Intervenor argues, however, that a line of agency adjudicatory decisions, 
including Seabrook, ALAB-471, 7 NRC at 509 n.58, and Vermont Yankee, 
ALAB-179, 7 AEC at 177, hold that the secondary benefits of increases in 
local employment and tax revenues cannot be included on the benefit side of 
the equation in striking the ultimate NEPA cost-benefit balance for a particular 
facility. For their part, the Applicant and the Staff both have ignored completely 
the Intervenor's argument by failing to address it. 

The agency precedents that the Intervenor cites, as well as a number of 
additional Appeal Board and Licensing Board decisions, see Illinois Power Co. 
(Clinton Power Station, Units 1 and 2), ALAB-340, 4 NRC 27, 49 (1976); 
Arizona Public Service Co. (Palo Verde Nuclear Generating Station, Units 1, 2, 
and 3), ALAB-336, 4 NRC 3, 4 (1976); Public Service Co. of New Hampshire 
(Seabrook Station, Units 1 and 2), ALAB-349, 4 NRC 235, 269 (1976); Duke 
Power Co. (Cherokee Nuclear Station, Units 1, 2, and 3); LBP-76-18, 3 NRC 
627, 642 n.3 (1976); Gulf States UtiZities Co. (River Bend Station, Units 1 and 
2), LBP-75-50,2 NRC 419,446 (1975); Virginia Electric and Power Co. ( S u n y  
Power Station, Units 3 and 4), LBP-74-68, 8 AEC 506, 528 (1974); Georgia 
Power Co. (Alvin W. Vogtle Nuclear Plant, Units 1,2, 3, and 4), LBP-74-39,7 
AEC 895, 915 (1974), clearly provide that increased local employment and tax 
revenues are in the nature of transfer payments resulting in offsetting costs and 
benefits. These cases conclude that as secondary benefits these items should 
not be included on the benefit side in striking the ultimate NEPA cost-benefit 
balance for a facility." 

We have been unable to find any decisions questioning this consistent line of 
holdings or the underlying rationale of these cases. Indeed, as is evident from 
the Appeal Board's decision in Vermont Yankee, ALAB-179,7 AEC at 177, the 

"This line of cases recognizes that such factors should be noted in the EIS only for informational purposes in 
describing the socioeconomic impact. See Seubmok -471, 7 NRC at 509 n.58; Vermont Yankee, ALAB- 
179.7 AEC at 177. 

374 

'. 

I .  .., * . .  
.:, .I , , 

> 5  



underlying basis for this line of authority rests upon the Staff's treatment and 
analysis of secondary benefits in the Vermont Yankee FEIS and its exclusion of 
such secondary benefits from the benefit side of the final cost-benefit analysis. In 
light of these numerous agency precedents going back over 30 years requiring the 
exclusion of the secondary benefits of increased employment and tax revenues 
from the benefit side of the NEPA cost-benefit analysis, the Staff now can change 
course to include such secondary benefits only if it fully explains in the FEIS 
why the agency's previous position was in error and why it is advancing a new 
position. See Citizens Awareness Network, Znc. v. NRC, 59 F.3d 284,291 (1st 
Cir. 1995). But the FEIS contains no such explanation. Thus, in accordance 
with the Commission's instructions to us in the hearing notice, see supra p. 339, 
we find that the Staff's cost-benefit analysis in the FEIS incorrectly includes 
and heavily relies upon such secondary benefits or, alternatively, its cost-benefit 
analysis is inadequate for not explaining why it is now deviating from prior 
agency practice by including such secondary benefits in its ultimate cost-benefit 
analysis. 

In light of our findings on contentions J.4, K, and the Staff's ultimate cost- 
benefit analysis and on the basis of the record before us, we cannot independently 
supplement or reanalyze the no-action alternative or independently balance anew 
the various costs and benefits of the proposed CEC project. Rather, at this point 
that task is most appropriately done by the Staff. The Staff, of course, may 
remedy the foregoing deficiencies in the FEIS in the manner it deems most 
appropriate. We suggest, however, that the Staff consider filing a supplement to 
the FEIS. 

II. FINANCIAL QUALIFICATIONS 

A. ContentionQ 
The Intervenor's contention Q asserts that 'XES has not demonstrated that 

it is financially qualified to build and operate the CEC." As the basis for the 
contention, the Intervenor claimed that two of the partners in the project had 
committed only to fund the venture phase and intend to leave the partnership 
after a license is obtained. The Licensing Board admitted the contention, finding 
that the Intervenor had asserted sufficient facts to show that a dispute with the 
Applicant exists. LBP-91-41, 34 NRC at 358. 

B. Witnesses and Exhibits 
Consistent with the Commission's burden of proof rule and in accordance 

with the stipulation of the parties, the Applicant presented its case first, followed 
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by the Intervenor, and then the Staff. In support of its position on CANT'S 
contention Q, the Applicant presented the testimony of James T. Doudiet and 
W. Howard Arnold. (Doudiet-Arnold fol. Tr. 563.) 

Mr. Doudiet is President of J. T. Doudiet Associates, Inc., of Minneapolis, 
Minnesota, a consulting firm that specializes in advising entities involved in 
various aspects of the electric and gas utility industries on strategic, financial, 
and regulatory issues. (Id. at 1.) Mr. Doudiet earned an MBA degree from the 
University of California, Berkeley, where the subject of his master's thesis was 
the financing of the'nuclear fuel cycle. He has 23 years experience as a utility 
financial executive and 3 years experience as an investment banker serving from 
1985-1988 as the Managing Director, Corporate Utility Finance, Dean Witter 
Reynolds, Inc., New York, New York. (Zd. at 2, Attach. 1.) He was retained by 
the Applicant to advise LES on various matters concerning the financing of the 
CEC project and he assisted in the development of the LES financing plan for 
the construction, operation, and decommissioning of the CEC. (Id. at 1.) 

Dr. Arnold is President of LES and is responsible for the licensing and 
operation of the CEC and obtaining financing for the construction and operation 
of the CEC. (Id at 3.) He earned his Ph.D. in experimental physics at Princeton 
University and over approximately 34 years held a variety of engineering, senior 
management, and executive positions with various Westinghouse divisions and 
affiliated companies. (Zd., Attach. 2.) In these positions he managed a number 
of large projects comparable or greater in size than the CEC and was responsible 
for preparing construction and equipment cost estimates and completing those 
projects within the budgets. (Id. at 3.) 

The prefiled direct testimony of Mr. Doudiet and Dr. Arnold on contention 
Q was admitted pursuant to a pretrial stipulation of the parties and without any 
further objection at the hearing. (Tr. 563.) The Applicant did not offer these 
witnesses as experts and, because of the stipulation on admissibility and the fact 
that neither the Intervenor nor the Staff raised any further objection, the Board 
did not rule at the hearing on the qualifications ,of Mr. Doudiet or Dr. Arnold 
as experts. Nevertheless, we find that Mr. Doudiet is qualified by knowledge, 
experience, training, and education to testify as an expert on the issues involved 
in contention Q on the financial qualifications of LES to construct and operate 
the CEC. Similarly, we find that Dr. Arnold is qualified by knowledge and 
experience to testify as an expert on the issues involved in contention Q.I2 

'2F'ursuant to a pretrial stipulation of the parties, the following Applicant exhibits were admitted into evidence 
relating to contention Q: Applicant's Exhibit 15, Letter from Dr. K. P. Messer, Chief Executive, Urenco M., 
Marlow Bucks, England, to Mr. Richard B. Priory, Claiborne Energy Services, do Duke Power Company, 
Charlotte, N.C. (App. Exh. 15); Applicant's Exhibit 21, First Amendment to Agreement of Limited partnership 
of Louisiana Energy Services, L.P. (nonproprietary) (App. Exh. 21); Applicant's Exhibit 22, F i t  Amendment to 
Agreement of Limited h e r s h i p  of Louisiana Energy Services, LP. (proprietary) (App. Exh. 22) mereinafter 
Amended Partnership Agreement]; Applicant's Exhibit 26, Diagram of LES Ownership and LES Limited Partners 

(Conrinued) 
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In support of its contention Q, the Intervenor again presented the testimony 
of David E. Osterberg, a consulting economist. (Osterberg fol. Tr. 715.) Having 
previously discussed his qualifications in regard to contentions J.4 and K, we 
need not replow that ground. See supra pp. 343-44. The prefiled direct testimony 
of Mr. Osterberg on contention Q was admitted pursuant to a pretrial stipulation 
of the parties and without further proper objection at the hearing. (Tr. 715.) Mr. 
Osterberg filed both a nonproprietary text and a proprietary text of his direct 
testimony. The proprietary version was received into evidence as Attachment A 
to his prefiled direct testimony and has remained under seal. (Tr. 983.) 

The Intervenor offered Mr. Osterberg’s prefiled direct testimony as his expert 
opinion on contention Q and as that of an expert on energy economics. (Tr. 709, 
713.) Even assuming that an objection to the qualifications of Mr. Osterberg 
might have been entertained in light of the pretrial stipulation of the parties on the 
admissibility of his prefiled direct testimony covering the full range of matters 
involved in contention Q, the Applicant did not interpose a proper objection to 
that Intervenor offer. Nor did the Applicant seek voir dire to challenge Mr. 
Osterberg’s qualifications as an expert witness. Rather, as it did with respect to 
Mr. Osterberg’s testimony on contentions 5.4 and K, the Applicant stated that 
“we will let our examination speak for itself as to his status as an expert.” (Tr. 
7 14.) 

We find that Mr. Osterberg is qualified by knowledge, experience, training, 
and education to testify as an expert on the issues involved in contention Q and 
that he is qualified to testify as an expert on energy economics. Although the 
Applicant’s extremely brief cross-examination of Mr. Osterberg showed that he 
had never financed an energy project of the size of the CEC, directed investments 
in energy projects, or spoken to investors about the CEC (Tr. 715-16), these 
three matters certainly do not demonstrate that Mr. Osterberg was not qualified 
by knowledge, experience, education, or training to testify as an expert on the 
economic and other issues involved in contention Q. 

Indeed, as we indicated at the time, the Applicant’s cross-examination could, 
at most, be taken as aimed at the credibility of Mr. Osterberg’s expert testimony 
and not his qualifications to offer his expert opinion on the matters involved 
in contention Q. Further, the parties’ pretrial admissibility stipulation barred 

~~ ~~ 

(App. Exh. 26). (3.706.765.) The Applicant also introduced Intervenor’s Exhibit I-DO-36, Attachment N to 
LES letter to NRC dated May 1. 1992 (LES Financial Information, nonproprietary, dated May 1, 1992) (I-DO- 
36); Intervenor’s Exhibit I-DO-37, Attachment H to LES letter to NRC dated May 1, 1992 (Graystone Corporate. 
Financial Information. proprietary, dated May 1,1992) (I-DO-37); Intervenor’s Exhibit I-DO-38, Attachment M to 
LES letter to NRC dated May 1,1992 (Urenco Investments, Inc., Financial Information, nonproprietary, dated May 
1,1992) (I-DO-38); Intervenor’s Exhibit I-DO-39, Attachment K to LES letter to NRC dated May 1, 1992 (Fluor 
Corporation, 1991 Annual Report) (I-DO-39); Intervenor’s Exhibit I-DO-40, Agreement of Limited Partnership of 
Louisiana Energy Services, L.P.. nonproprietary (I-DO-40); Intervenor’s Exhibit I-DO-44, Agreement of Limited 
Partnership of Louisiana Energy Services, L.P., proprietary (I-DO-44) [hereinafter Partnmhip Agreement]. (Tr. 
706-07.) 
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any such objection and, in any event, the Applicant failed at the hearing to 
make an objection that was proper in either form or substance to challenge Mr. 
Osterberg’s qualifications as an expert. Similarly, the Applicant’s attempt in its 
proposed findings (App. P.F. at 136) to challenge Mr. Osterberg’s expertise on 
the range of matters involved in contention Q comes too late. And contrary to the 
thrust of the Applicant’s proposed findings (App. P.F. at 135-36), we do not find 
that the Applicant’s earlier cross-examination of Mr. Osterberg with respect to 
contentions J.4 &d K undermines in any way his testimony on contention Q, and 
our previous findings in that regard are equally applicable here. With respect to 
his testimony on contention Q, we find Mr. Osterberg to be a credible, soundly 
grounded economist whose testimony is deserving of serious consideration and 
substantial weight.13 

The Staff presented the testimony of Robert S. Wood in support of its position 
on contention Q. (Wood fol. Tr. 721.) Mr. Wood is a senior financial policy 
analyst, Advanced Project Directorate, Office of Nuclear Reactor Regulation. 
(Zd. at 1.) At the NRC, he is responsible for reviewing and evaluating the 
financial qualifications of license applicants and Commission licensees. (Zd., 
Attach. 1.) Pursuant to the pretrial stipulation of the parties, and without 
any further objection at the hearing, Mr. Wood’s prefiled direct testimony was 
admitted. (Tr. 721.) As the agency’s primary Staff regulator in the area of 
financial qualifications, we find that he is qualified to testify on the Staff‘s 
determination and view of the Applicant’s financial qualifications to construct 
and operate the CEC. 

C. The Applicant, LES 
Louisiana Energy Services, L.P., is the partnership formed to design, license, 

construct, own, and operate the CEC. LES is a Delaware limited partnership 
consisting of four general partners that manage and control the business and 
have a very limited equity investment and seven limited partners that have 
invested equity but have no management control of the business. The four 
LES general partners are (1) Urenco Investments, Inc.; (2) Claiborne Fuels, 

l3 Pursuant to a pretrial stipulation of the parties, the following Intervenor exhibits were admitted into evidence 
relating to contention Q: Intervenor’s Exhibit I-DO-41, Duke Power Company, “Louisiana Energy Services, L.P.: 
A Report to the North Carolina Utilities Commission” (June 20,1990) (I-DO-41); Intervenor’s Exhibit I-DO-42, 
Partial Transcript, Louisiana Public Service Commission, Baton Rouge. Louisiana, April 26, 1990 (I-DO-42); 
Intervenor’s Exhibit I-DO-43, Attachment F to LES letter to NRC dated May 1, 1992 (LES Financial Model, 
proprietary) (I-DO-43); Intervenor’s Exhibit I-DO-45, Table prepared by David E. Osterberg of lL3 CEC build 
out, proprietary (I-DO-45); Intervenor’s Exhibit I-DO-46, Office of Technology Assessment, U.S. Congress, Aging 
Nuclear Power Phntr: Managing PIory Life and Decommissioning, Sept 1993, at 74-80 (I-DO*; Intervenor’s 
Exhibit I-DO-47, “Electric Utilities Financial Ratios Revised,” Standard &Poor’s Credihvmk, Nov. 1,1993, at 41 
(I-DO-47). (l‘r. 828.) The Intervenor also relied upon Intervenor’s Exhibit I-DO-35 that was previously admined 
regarding contention J.4. Vr. 452.) Additionally, the Intervenor relied upon Intervenor’s Exhibits I-DO-36 through 
-40 and I-DO-44 that were previously introduced by the Applicant and admiaed. (l‘r. 706-07.) 
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L.P.; (3) Claiborne Energy Services, Inc.; and (4) Graystone Corporation. The 
overall management, operation, and control of the business is vested in the 
management committee of the four LES general partners with the following 
voting rights: (1) Urenco Investments, Inc., 47%; (2) Claiborne Fuels, L.P., 
12%; (3) Claiborne Energy Services, Inc., 33%; and (4) Graystone Corporation, 
8%. (I-DO-33 at D-1 to D-3.) The Partnership Agreement, however, contains 
a number of special voting provisions relating to the inclusion and exclusion of 
management committee members on certain issues and voting percentages on 
various matters. (I-DO44 art. V, $9 5.2,5.3, Schedule B.) 

The partnership financial interest, i.e., the equity interest and capital contri- 
bution responsibilities, of each of the four LES general partners for the venture 
phase of the project is as follows: (1) Urenco Investments, Inc., 3.33%; (2) 
Claiborne Fuels, L.P., 0.88%; (3) Claiborne Energy Services, Inc., 2.37%; and 
(4) Graystone Corporation, 0.54%. The four LES general partners have no cap- 
ital contribution requirements after the venture phase for the construction of the 
project. (I-DO-33 at D-3, D-12 to D-13; I-DO44 arts. XI, WI.) 

Each of the four LES general partners, however, is itself either a first- or 
second-tier wholly owned subsidiary of another corporation or a limited partner- 
ship whose sole general partner, in turn, is a second-tier wholly owned subsidiary 
of another corporation. Specifically, LES general partner Urenco Investments, 
Inc., is a Delaware Corporation that is a wholly owned subsidiary of Urenco 
Ltd., a foreign corporation formed under the laws of the United Kingdom.14 LES 
general partner Claiborne Fuel, L.P., is a Delaware limited partnership whose 
sole general partner is Claiborne Fuels, Inc., a California corporation that is a 
wholly owned subsidiary of Fluor Daniel, Inc., also a California corporation 
that, in turn, is a wholly owned subsidiary of Fluor Corporation, a publicly held 
Delaware corporation. LES general partner Claiborne Energy Services, Inc., is 
a Louisiana corporation that is a wholly owned subsidiary of Duke Power Com- 
pany, a publicly held North Carolina corporation. Finally, LES general partner 
Graystone Corporation is a Minnesota corporation that is a wholly owned sub- 
sidiary of the NRG Group, Inc., a second Minnesota corporation that, in turn, is 
a wholly owned subsidiary of Northern States Power Company, a publicly held 
Minnesota corporation. (I-DO-33 at D-2; App. Exh. 26.) 

The seven LES limited partners and their respective partnership interest and 
capital responsibilities are (1) Louisiana Power and Light Company, 4.10%; (2) 

14Urenco L.td. is owned in equal shares by three limited companies formed under English law: (1) International 
Nuclear Fuels Ltd., which is a wholly owned by British Nuclear Eels plc, which, in turn, is wholly owned by 
the Government of the United Kingdom; (2) Ultra-Centrifuge Nederland Ltd, which is wholly owned by Ultra- 
Centrifuge Nederlands NV, a Netherlands corporation, which is 99% owned by the Government of the Netherlaads 
with the remaining 1% owned by four Dutch companies; and (3) Uranit UK Ltct, which is wholly owned by Uranit 
GmbH, a German corporation, which is owned equally by two other German companies, F'reussenElektm AG and 
RWG AG. 
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Urenco (Investments US) Ltd., 16.21%; (3) GnV Gesellschaft fiir nukleare Ver- 
fahrenstechnik mbH ("GnV"), 16.21%; (4) UCN Deelnemingen B.V., 16.21%; 
(5) Claiborne Energy Services, Inc. (also a general partner), 23.82%; (6) Le 
Paz, Inc., 6.19%; and (7) Micogen Limited III, Inc., 10.16%. (I-DO-33 at D-3 
to D-4; App. Exh. 26.) 

Similar to the LES general partners, the seven LES limited partners are all 
first- or second-tier wholly owned subsidiaries of other corporations. Specif- 
ically, LES limited partner Louisiana Power and Light Company is a wholly 
owned subsidiary of Entergy Corporation, a publicly held Florida holding com- 
pany. LES limited partner Urenco (Investments US) Ltd., is a corporation formed 
under English law and a wholly owned subsidiary of Urenco Ltd., the English 
parent corporation of LES general partner Urenco Investments, Inc. LES limited 
partner GnV is a corporation formed under the laws of the Federal Republic of 
Germany and a wholly owned subsidiary of Uranit UK Ltd., a limited company 
formed under English law that, in turn, is a wholly owned subsidiary of the Ger- 
man corporation Uranit GmbH. See supra note 14. Uranit UK Ltd. is one of the 
owners of Urenco Ltd., the parent corporation of LES general partner Urenco 
Investments, Inc. LES limited partner UCN Deelneminger B.V. is a Nether- 
lands corporation and a wholly owned subsidiary of Ultra-Centrifuge Nederland 
Ltd., a limited company formed under English law that, in turn, is a wholly 
owned subsidiary of the Netherlands corporation Ultra-Centrifuge Nederlands 
NV. See id Ultra-Centrifuge Nederland Ltd. is one of the owners of Urenco 
Ltd., the parent corporation of LES general partner Urenco Investments, Inc. 
LES limited partner Claiborne Energy Services, Inc., is also an LES general 
partner and is a Louisiana corporation and a wholly owned subsidiary of Duke 
Power Company. LES limited partner Le Paz, Inc., is a Minnesota corporation 
and a wholly owned subsidiary of LES general partner Graystone Corporation, 
which, in turn, is a second-tier subsidiary of Northern States Power Company. 
See supra p. 379. Finally, LES limited partner Microgen Ltd. III, Inc., is a Cal- 
ifornia corporation and a wholly owned subsidiary of Fluor Daniel, Inc., which, 
in turn, is a first-tier subsidiary of Fluor Corporation. Fluor Daniel, Inc., is also 
the parent corporation of Claiborne Fuels, Inc., the sole general partner of the 
Claiborne Fuels Limited Partnership, which is a LES general partner. (I-DO-33 
at D-2 to D-3; App. Exh. 26.) Thus, of the seven LES limited partners, only 
Louisiana Power and Light Company has no ties to any LES general partner. 

D. The Commission's Financial Qualification Regulations and the 
Applicable Legal Standards 
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The Commission's hearing notice in this combined construction permit- 
operating license proceeding for a 30-year materials license for the CEC states 
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application satisfies the standards set forth in 10 C.F.R. . . . [5]70.23.” 56 
Fed. Reg. at 23,310. Among the provisions of section 70.23 is subsection (a)@) 
governing the financial qualifications of applicants for special nuclear material 
licenses. That subsection provides: 

(a) An application for a license will be approved if the Commission determines that: 

(5) Where the nature of the proposed activities is such as to require consideration by the 
Commission, that the applicant appears to be financially qualified to engage in the proposed 
activities in accordance with the regulations in this part[.] 

. . . .  

Further, in the regulation prescribing the contents of Part 70 license applications, 
the Note following 10 C.F.R. §70.22(a)(8) states, “[wlhere the nature of 
the proposed activities is such as to require consideration of the applicant’s 
financial qualifications to engage in the proposed activities in accordance with 
the regulations in this chapter, the Commission may request the applicant 
to submit information with respect to his financial qualifications.” Having 
directed in the hearing notice that the Applicant must satisfy the standards of 
10 C.F.R. 0 70.23,- the Commission necessarily determined that the licensing 
of an enrichment facility requires consideration of the Applicant’s financial 
qualifications to construct and operate the CEC.” Thus, in the context of 
this proceeding, the Commission’s financial qualification regulations require a 
demonstration by LES that it “appears to be financially qualified” to construct 
and operate the CEC. 

The generality of this standard raises the obvious question, what must LES 
demonstrate to comply? Nothing in Part 70 itself provides a definitive answer. 
There are, however, other provisions in the agency’s regulations regarding finan- 
cial qualifications for licensing facility construction and operation. Specifically, 
10 C.F.R. Q 50.40(b), like 10 C.F.R. Q 70.23(a)(5), states that in determining if 
it should issue a construction permit the Commission should consider whether 
“[tlhe applicant is technically and financially qualified to engage in the pro- 
posed activities in accordance with the regulations in this chapter.” Further, 10 
C.F.R. 0 50.330, in prescribing the contents of Part 50 license applications, for 
construction permits and operating licenses, requires applicants to include the 
following financial qualifications information in their applications: 

Except for an electric utility applicant for a license to operate a utilization facility of 
the type described in §50.21(b) or $50.22, information sufficient to demonstrate to the 
Commission the financial qualification of the applicant to carry out, in accordance with 

”In any event, the Staff reviewed the Applicant’s financial qualifications, determining that the construction and 
operation of an enrichment facility requires such review. (Wood at 3 fol. Tr. 721; Staff Exh. 1 at 13-2 to 13-5.) 
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regulations in this chapter, the activities for which the permit or license is sought. As 
applicable, the following should be provided: 

(1) If the application is for a construction permit, the applicant shall submit information 
that demonstrates that the applicant possesses or has reasonable assurance of obtaining the 
funds necessary to cover estimated construction costs and related fuel cycle costs. The 
applicant shall submit estimates of the total construction costs of the facility and related fuel 
cycle costs, and shall indicate the source(s) of funds to cover these costs. 

(2) If the application is for an operating license, the applicant shall submit information 
that demonstrates the applicant possesses or has reasonable assurance of obtaining the funds 
necessary to cover estimated operation costs for the period of the license. The applicant shall 
submit estimates €or total annual operating costs for each of the first five years of operation 
of the facility. The applicant shall also indicate the source(s) of funds to cover these costs. 
An application to renew or extend the term of an operating license must include the same 
financial information as is required in an application for an initial license. 

(3) Each application for a construction permit or an operating license submitted by a 
newly-formed entity organized for the primary purpose of constructing or operating a facility 
must also include information showing: 

(i) The legal and financial relationships it has or proposes to have with its stockholders 
or owners; 

(ii) F e i r ]  financial abiiity to meet any contractual obligation to the entity which they 
have incurred or proposed to incur; and 

(iii) Any other information considered necessary by the Commission to enable it to 
determine the applicant's financial qualification. 

Further, in Appendix C to Part 50, the Commission has provided extensive 
additional guidance relative to these requirements. That Appendix provides in 
pertinent part: 

This appendix is intended to apprise applicants for licenses to construct production or 
utilization facilities of the types described in 5 50.21(b) or fj 50.22, or testing facilities, of 
the general kinds of financial data and other related information that will demonstrate the 
financial qualification of the applicant to cany out the activities for which the permit is 
sought. The kind and depth of information described in this guide is not intended to be 
a rigid and absolute requirement. In some instances, additional pertinent material may be 
needed. In any case, the applicant should include information other than that specified, if 
such information is pertinent to establishing the applicant's financial ability to construct the 
proposed facility. 

It is important to observe also that both 5 50.33(f) and this appendix distinguish between 
applicants which are established organizations and those which are newly-formed entities 
organized primarily for the purpose of engaging in the activity for which the permit is sought. 
Those in the former category will normally have a history of operating experience and be 
able to submit financial statements reflecting the financial results of past operations. With 
respect, however, to the applicant which is a newly formed company established primarily 
for the purpose of carrying out the licensed activity, with little or no prior operating history, 
somewhat more detailed data and supporting documentation will generally be necessary. For 
this reason, the appendiv describes separately the scope of information to be included in 
applications by each of these two classes of applicants. 
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Additionally, with respect to newly formed entities - a category into which 
LES certainly falls - that apply for construction permits, Appendix C states 
they should submit the same information as established organizations concerning 
construction cost estimates. 10 C.F.R. Part 50, Appendix C.II.A.l. See Appen- . 
dix C.I.A.1. In submitting information on the source of construction funds, 
however, Appendix C states that newly formed entities 

I 
should specifically identify the source or sources upon which the applicant relies for the funds 
necessary to pay the cost of constructing the facility, and the amount to be obtained from 
each. With respect to each source, the application should describe in detail the applicant's 
legal and financial relationships with its stockholders, corporate affiliates, or others (such 
as financial institutions) upon which the applicant is relying for financial assistance. If 
the sources of funds relied upon include parent companies or other corporate affiliates, 
information to support the financial capability of each such company or affiliate to meet its 
commitments to the applicant should be set forth in the application. This information should 
be of the same kind and scope as would be required if the parent companies of affiliates were 
in fact the applicant. Ordinarily, it will be necessary that copies of agreements or contracts 
among the companies be submitted. 

10 C.F.R. Part 50, Appendix C.II.A.2. 
If these Part 50 financial qualification provisions are applicable in the context 

of this Part 70 proceeding, then the information that an applicant such as LES 
needs to supply to demonstrate its financial qualifications to construct and 
operate the CEC is readily apparent. For its part, however, LES asserts that 
the Commission's Part 70 financial qualifications standard is less prescriptive 
than the Part 50 standard generally because (1) Part 70 does not contain the 
same specifications; and (2) financial qualifications regulations play a secondary 
role in assuring safety for Part 70 facilities. See Memorandum of Applicant 
LES Regarding the Standard Under the Atomic Energy Act for Assessing 
Applicant's Financial Qualifications (Apr. 21, 1995) at 5-7, 18 [hereinafter LES 
Memorandum]. The Staff, on the other hand, argues that while Appendix C to 
Part 50 should be used as a guide in determining the financial qualifications of 
an applicant, not all of its provisions are suitable. In particular, the Staff takes 
issue with the application of the provisions in Appendix C dealing with newly 
formed entities, asserting that a newly formed entity only needs to show that 
its corporate affiliates have the capability of providing construction funds and 
not, as stated in Appendix C, that the corporate affiliates have committed to 
provide the funds to the applicant. (Wood at 4, 7 fol. Tr. 721.) See NRC Staff 
Memorandum Regarding Legal Standard for Assessing Financial Qualification 
(Apr. 21, 1995) at 20-21 [hereinafter Staff Memorandum]. The Intervenor, in 
contrast, declares that the provisions of Part 50 regarding financial qualifications, 
including Appendix C, provide the definitive guidance for determining whether 
LES is financially qualified pursuant to Part 70. See [CANT] Response 
Memorandum Regarding the Legal Standard for Assessing, the Applicant's 
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Financial Qualifications to Construct and Operate the [CEC] (May 1, 1995) 
at 4-10. 

1. Applicabiliiy of Part 50 and Part 70 Financial 
Qualijhtions Standards 

In asserting that the Part 50 financial qualifications requirements are not 
directly applicable, the essence of LES' argument is relatively straightforward. 
According to LES, comparing the language of the Note following section 
70.22(a)(8) with that of section 50.330 makes it clear that the former has 
none of the specificity of the latter. This lack of specificity in Part 70, in turn, 
evidences a Commission intent to have financial qualifications under these two 
Parts treated differently, with Part 70 having much less rigorous requirements. 

The problem with this assertion is that, given the close identity of subject 
matter between the two provisions and the near identical language of 10 
C.F.R §70.23(a)(5) and 10 C.F.R. §50.40@) setting forth the standard for 
granting licenses under the two Parts, the Applicant's argument does not account 
sufficiently for the ambiguity that is inherent in their difference in language. 
Indeed, the very general language in the Note following section 70.22(a)(8) 
cries out for additional clarification or interpretation. Pursuant to the general 
interpretational rule that statutory or regulatory provisions that relate to the same 
subject matter should be construed in pari materia, see 2B Sutherland Stat. Const. 
@Sl.Ol, 51.03 (5th ed. 1992), section 50.33(f), as the other agency regulatory 
provision dealing with financial qualifications, is the likely source for obtaining 
insight about how to interpret the general language of the Note following 
section 70.22(a)(8). Moreover, an obvious source for attempting to resolve 
this ambiguity about how the general standard in the Note following section 
70.22(a)(8) should be interpreted vis a vis the more specific requirements of 
section 50.330 is the history of both sets of financial qualifications regulations. 

a Regulatory History of Part 50 and Part 70 Financial 
Qualifications Provisions 

The Commission's financial qualifications regulations are rooted in section 
182(a) of the Atomic Energy Act of 1954, as amended. That section authorizes 
the Commission to obtain information concerning the financial qualifications of 
applicants for Commission licenses and vests the Commission with discretion 
to determine by rule or regulation what information is appropriate. 42 U.S.C. 
9 2232(a). See New England Coalition on Nuclear Pollution v. NRC, 582 F.2d 
87, 93 (1st Cir. 1978). 
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As originally promulgated in 1956, the Commission’s Part 70 regulations 
establishing procedures and criteria for issuing licenses to possess and use 
special nuclear material and for Commission allocation of such then government- 
owned material required applicants to include financial qualifications information 
in their applications. See 21 Fed. Reg. 764,766 (1956). In the original provision 
prescribing the contents of license applications, the Note following then 10 
C.F.R. !j 70.22(a)(8) stated: 

Where the quantity of material requested, or the nature of the proposed activities, is 
such as to require consideration of the following factors, the Commission will request the 
applicant to submit information with respect to his financial qualifications (1) to engage 
in the proposed activities in accordance with the regulations in this chapter, (2) to assume 
responsibility for the payment of Commission charges for use, consumption or loss of special 
nuclear material and (3) to undertake and carry out the proposed use of special nuclear 
material for a reasonable period of time. 

Id. at 766. In addition, then 10 C.F.R. §70.23(e), governing the approval of 
license applications, stated that an application will be granted if the Commission 
determines, 

[wlhere the quantity of material requested, or the nature of the proposed activities are such 
as to require consideration of these factors by the Commission, that the applicant appears to 
be financially qualified to assume responsibility for the payment of Commission charges for 
use, consumption or loss of special nuclear material and to engage in the proposed activities 
in accordance with the regulations in this part. 

Id Unfortunately, but not atypical of that era, the Commission did not accom- 
pany the issuance of the original regulations with a statement of consideration 
amplifying or explaining the meaning or parameters of 10 C.F.R. 0 70.23(e). 

In 1967 the current Part 70 financial qualifications regulations, 10 C.F.R. 
00 70.22(a)(8) & Note, 70.23(a)(5), were adopted. See supra p. 381. The current 
regulations merely lack the language from the initial regulations concerning 
the applicant7s ability to assume responsibility for the payment of Commission 
charges, which reflect changes in the law allowing the private ownership of 
such material. 32 Fed. Reg. 4055, 4056 (1967). See 31 Fed. Reg. 14,881, 
14,882 (1966). Once again, however, in making these changes the Commission 
provided no supplementary information concerning the meaning or scope of the 
regulation. Moreover, since the issuance of the Part 70 financial qualifications 
regulations in 1967, there have been no adjudicatory decisions addressing the 
nature of the information required of an applicant or explaining the meaning of 
the requirement that the applicant “appears to be financially qualified to engage 
in the proposed activities.” 10 C.F.R. 0 70.23(a)(5). 

Although there is no direct Commission explanation of the meaning of the 
Part 70 financial qualifications regulations, the Commission’s Part 50 financial 
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qualifications regulations were originally enacted, and then amended the first 
time, almost simultaneously with the Part 70 regulations. Those regulations and 
all their subsequent amendments, in combination with the criteria and procedures 
followed by the Atomic Energy Commission in applying the original financial 
qualifications regulations (as explained in the agency's written submission to 
Congress), demonstrate convincingly the scope and meaning of the regulations. 

Two weeks before the promulgation of the original Part 70 financial qualifi- 
cations rule, the Commission issued the original Part 50 financial qualifications 
rule. Although that Part 50 rule was first in time it nevertheless included a pro- 
vision tying it to the later-issued Part 70 rule. Much like its Part 70 counterpart 
(see supra p. 385), the initial Part 50 financial qualifications rule, 10 C.F.R. 
9 50.330, provided that a license application shall state: 

The financial qualifications of  the applicant to engage in the proposed activities in 
accordance with the regulations in this chapter. If the application is also for [a] special nuclear 
material license pursuant to the regulations in Part 70 of this chapter, information should be 
included with respect to the applicant's financial qualifications to assume responsibility for 
the payment of Commission charges for special nuclear material. 

21 Fed. Reg. at 355, 357 (1956). Again, much like its Part 70 counterpart, 
the initial Part 50 financial qualifications rule governing the approval of license 
applications, 10 C.F.R. 0 50.40(b), stated that the Commission should consider 
whether "[tlhe applicant is technically and financially qualified to engage in the 
proposed activities in accordance with the regulations in this chapter." Zd. at 
358. 

Indeed, a side-by-side comparison of the original Part 70 and Part 50 
regulations setting forth the standard for granting licenses under those Parts 
shows that there was no real difference in the critical language of the regulations. 
Thus, necessarily, there should not be any difference in the original meaning 
of these provisions. The original 10 C.F.R. $70.23(e) stated that a license 
application will be approved if the Commission determines that 

the applicant appears to be financially qualified . . . to engage in the proposed activities in 
accordance with the regulations in this part. 

The original 10 C.F.R. 0 50.40(b), on the other hand, stated that in determining 
if it should issue a license the Commission should consider whether 

[tlhe applicant is . . . financially qualified to engage in the proposed activities in accordance 
with the regulations in this chapter. 

When the Commission amended the Part 70 financial qualifications regula- 
tions in 1967 to reflect the changes in the law allowing private ownership of 
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special nuclear material, it also amended the Part 50 financial qualifications 
rule as part of the same rulemaking. 32 Fed. Reg. at 4055-56. In 10 C.F.R. 
3 50.330, the Commission deleted the reference to Part 70 special nuclear mate- 
rial licenses and the applicant’s financial qualifications to assume responsibility 
for the payment of Commission charges to reflect the changes in the law allow- 
ing private ownership of special nuclear material. See 31 Fed. Reg. at 14,882 
(proposed rule). These changes, however, had the effect of making the Part 70 
and Part 50 financial qualifications rules essentially indistinguishable from each 
other. 

In late 1966 when the Commission had under consideration these proposed 
changes to its Part 70 and Part 50 financial qualifications rules, the Congressional 
Joint Committee on Atomic Energy, through its Executive Director, wrote to the 
Director of Regulation of the Atomic Energy Commission inquiring about the 
“provisions in the AEC‘s regulations dealing with the financial qualifications of 
applicants for licenses.” Letter from John T. Conway, Executive Director, Joint 
Committee on Atomic Energy, Congress of the United States, to Harold W. 
Price, Director of Regulation, U.S. Atomic Energy Commission, Washington, 
D.C. (Nov. 28, 1966) reprinted in Licensing and Regulation of Nuclear Reactors: 
Hearings before the Joint Committee on Atomic Energy, 90th Cong. 1st Sess. 
347, pt. I, Appendix 12 (1967) [hereinafter Hearings]. The first of the Joint 
Committee’s three questions asked “[wlhat criteria and procedures are used by 
the Commission in determining whether an applicant is financially qualified 
to engage in the proposed activities in accordance with the Commission’s 
regulations?” Id. In his written response to that question the Director of 
Regulation informed the Congress that: 

The assessment of a license applicant’s financial qualifications to engage in the proposed 
activity in accordance with the Commission’s regulations is based upon the review of 
financial information which we require the applicant to submit and such checks of independent 
sources of financial information on the applicant as appear warranted in any particular case. 
Essentially. the issues explored are whether the applicant has adequate financial resources to 
design, construct and operate the licensed facility. 

While the detailed analysis of financial qualifications will vary, depending upon the 
circumstances of the particular case, the principal matters examined in the case of a 
construction permit include - 

(a) A review to determine the reasonableness of the applicant’s estimates of costs to 
construct the proposed facility. 

(b) Analysis of the applicant’s plan for financing the cost of the facility; identification 
of the sources of funds relied upon, e.g., external sources such as borrowing and stock 
subscriptions, or internal sources such as eamings or depreciation reserves. 

(c) Analysis of the applicant’s certified financial statements and supporting schedules to 
assess his current financial condition in relation to this financing plan. 

(d) In those cases in which external sources are relied upon for all or part of the required 
funds, documentary or other evidence relating to contractual arrangements or commitments 
for such financing, and sometimes the contracts themselves, are also reviewed. 

387 



(e) Where the applicant is a newly formed entity, the review particularly covers the 
c a p i t a l i o n  of  the organization and the reliability of sources of capital funds needed to 
construct the facility. 

On the basis of these reviews and analyses. conclusions are drawn as to whether there 
is reasonable assurance that the required funds are or will be available to the applicant in 
accordance with his financing plan. 
With respect to an application for an operating license, the review covers the applicant’s 

current financial statements, with particular reference to current and projected earnings, from 
which conclusions are drawn as to whether there is reasonable assurance that funds will be 
available to pay the anticipated operating costs of the facility. 

Zd at 348. The Director of Regulation’s response went on to explain that 
the AEC’s then current financial qualifications regulations (see supra pp. 385, 
386) did not prescribe detailed criteria or standards for judging the applicant’s 
financial qualifications because of the variability of factors involved in each 
case. He noted, however, that the AEC had under consideration at that time the 
feasibility of setting forth in the regulations general standards that must be met 
and a description of the kinds of documents and information to be furnished in 
various types of cases, such as those involving applicants that are newly formed 
entities. Hearings at 348. 

Finally, and most significant here, the Director of Regulation responded 
to the Joint Committee’s third question about the criteria and procedures the 
Commission proposed to follow in determining the financial qualifications of 
licensees that contract with the Commission for special nuclear material. He 
indicated that in the past, when all special nuclear material (“SNM”) was 
government-owned, the material was furnished under contract, a lease agreement, 
or a supply agreement and, in the future, the Commission also would use a 
sales contract. The Director of Regulation then stated that “[tlhe determination 
of the financial qualifications of licensees to pay Commission charges for SNM 
has been based essentially on the same principles of financial analysis referred 
to under question 1, and this policy is expected to continue in the future 
regardless of the particular contractual arrangement involved.’’ Id. at 349. In 
other words, the Director informed Congress that the Commission used the 
same criteria and procedures in determining the financial qualifications of a 
Part 70 applicant under then 10 C.F.R. 0 70.23(e) as it used in determining the 
financial qualifications of a Part 50 applicant under then 10 C.F.R. 0 50.40(b). 
In light of the nearly identical operative language in the Part 70 and Part 50 
financial qualifications regulations, the Commission’s use of the same principles 
for determining compliance with the two provisions is hardly surprising. 

Thereafter, as predicted by the Director of Regulation in his response to 
d e  Joint C o d k e e ,  the Commission proposed an amendment to its Part 50 
financial qualifications regulations dealing with the information an applicant 
must submit as part of the license application. 32 Fed. Reg. 8423 (1967). While 
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not altering 10 C.F.R. $50.4O(b), the proposed amendment expanded section 
50.33(f) to require each application to state: 

Information sufficient to demonstrate to the Commission the financial qualifications of 
the applicant to carry out, in accordance with the regulations in this chapter, the activities 
for which the permit or license is sought. If the application is for a construction permit, such 
information shall show that the applicant possesses the funds necessary to cover estimated 
construction costs and related fuel cycle costs or that the applicant has reasonable assurance 
of obtaining the necessary funds, or combination of the two. 

Id. The proposed regulation also contained a similar requirement with regard to 
an operating license. 

In addition, the proposed amendment included an Appendix C to Part 50 
entitled “A Guide for the Financial Data and Related Information Required 
to Establish Financial Qualifications for Facility Construction and Operating 
Licenses.” Id. The proposed Appendix C recognized two classes of applicants: 
those that were “an established operating business” and those that were “in 
effect, an instrumentality for the construction and/or operation of the facility as 
the agent of other principals (usually a new formed entity).” Id at 8424. Besides 
requiring applicants for construction permits to submit detailed, specific cost 
estimates for every major plant feature and component and estimates of yearly 
construction expenditures, it also required them to list their anticipated sources 
of funds for each year’s construction costs and to demonstrate the capability 
or reasonable assurance of each source to provide the required funds. Id. The 
proposed Appendix C also had markedly different requirements for established 
operating businesses and newly formed entities. For applicants that were newly 
formed entities, the proposed Appendix provided that: 

documentary support shall be submitted to completely define the legal and financial relation- 
ships with the corporate affiliates (usually parent companies) or others (such as banks) upon 
whom the applicant is relying for financial assistance. This documentary support applies to 
both the construction and operation of the facility and includes such matters as stock sub- 
scription agreements with sponsoring affiliates. loan commitments or agreements, guaranty 
agreements by affiliates, and similar information to support stability of operations. 

Id. Further, the proposed Appendix provided that “[ilf the applicant is, in effect, 
an agent of others, financial qualifications of each “sponsor” or “principal” to 
meet its legal obligations shall be demonstrated in the same manner as if it were 
the applicant. . . .” Id. 

Shortly after issuing the proposed amendments to its Part 50 financial 
qualifications regulations, the Commission withdrew them. 32 Fed. Reg. 10,816 
(1967). As it subsequently explained, the proposed amendments to Appendix C 
were withdrawn because the Commission 
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concluded that it would call for substantially more information in scope and detail than is 
likely to be necessary, particularly in the case of operating utilities with a history of financial 
Stability. 

In rewriting the guide we are attempting to bring into sharper focus and detail the 
difference in the kind and detail of information to be required of an applicant with an 
operating history as distinguished from the applicant which is a newly formed entity. . . . 

Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), CLI- 
78-1, 7 NRC 1, 10-11 (1978) (quoting letter from the Director of Regulation, 
Atomic Energy Commission, to Executive Director, Joint Committee on Atomic 
Energy (Aug. 25, 1967)). 

A year later the Commission promulgated the amendments to its Part 50 
financial qualifications regulations. 33 Fed. Reg. 9704 (1968). The text of 10 
C.F.R. §50.33(f) remained identical to that of the earlier proposed rule (see 
supra pp. 388-89), but Appendix C was modified to remove much of the detail 
from the original version. Compare 32 Fed. Reg. at 8423-24 with 33 Fed. 
Reg. at 9704-05. The amendment, however, did not alter the language of 10 
C.F.R. 5 50.40@). In issuing the new Part 50 financial qualifications regulation, 
the Commission noted in the statement of consideration that section 182(a) 
of “[tlhe Act and the Commission’s regulations reflect that the fundamental 
purpose of the financial qualifications provision of that section is the protection 
of the public health and safety and the common defense and security.” 33 
Fed. Reg. at 9704. It further stated that “[a]lthough the Commission’s safety 
determinations required for the issuance of facility licenses are based upon 
extensive and detailed technical review, an applicant’s financial qualifications 
can also contribute to his ability to meet his responsibilities on safety matters.” 
Id. 

In the final version of Appendix C, as in the initial proposed text, the Com- 
mission emphasized the important distinction, for purposes of determining the 
financial qualifications of applicants, between those that are established organi- 
zations and those that are newly formed special-purpose entities organized to 
engage in the licensed activity. Although worded more generally than in the 
proposed version, the final text of Appendix C retained the requirement that 
newly formed entities relying upon corporate parents or other corporate affili- 
ates for construction funding must make a more detailed showing of not only 
the sources of funds but also the reliability and commitment of those sources to 
provide the funds for construction. With the exception of amendments remov- 
ing the original provisions relating to operating licenses, the text of Appendix 
C relating to the showing necessary to establish the financial qualifications of 
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Part 50 construction permit applicants has remained unchanged since its issuance 
in 1968.16 

After the Commission amended 10 C.F.R. P 50.330 and adopted Appendix C 
in 1968, the Part 50 financial qualifications regulations remained unchanged until 
1982. At that time, the Commission amended the regulations to add an exception 
to 10 C.F.R. $0 50.330 and 50.40(b) that the financial qualifications provisions 
did not apply to electric utility applicants. 47 Fed. Reg. 13,750, 13,754 (1982). 
Additionally, the Commission made “certain editorial modifications to 0 50.330 
to improve its clarity.” 46 Fed. Reg. 41,786 (1981) (proposed rule). Chief among 
these clarifying modifications was the addition of what is now subsection (Q(3) 
incorporating the thrust of the provisions from Appendix C relating to newly 
formed entities organized primarily for the purpose of constructing and operating 
a facility. 47 Fed. Reg. at 13,754. After a court challenge, the Commission again 
amended the regulations to reinstate the applicability of financial qualifications 
review for electric utility applicants seeking construction permits under Part 50. 
49 Fed. Reg. at 35,752-54 (1984).17 

b. Analysis 

We have spelled out the provisions of the Commission’s Part 70 and Part 
50 financial qualifications regulations and this lengthy history because these 
materials provide the context in which 10 C.F.R. 5 70.23(a)(5) must be read and 
define the scope and meaning of that provision. As the language and history of 
the Part 70 and Part 50 rules graphically illustrate, these financial qualification 
regulations essentially began as twins. Although the paths of the regulations have 
diverged somewhat since 1967, the essence of the Part 70 and Part 50 regulations 
with respect to construction financing and the standard the Commission must 
apply in granting a license under these Parts has not significantly changed 
since the initial issuance of the regulations. At that time, because the critical 
language of the provisions was nearly identical, the provisions had the same basic 
meaning. Indeed, as the Director of Regulation’s response to a congressional 
inquiry indicated, the Commission’s financial qualifications reviews of Part 70 
and Part 50 license applicants applied the same principles under both regulations 
at that time. 

I6See 49 Ed. Reg. 35,747 (1984); 50 Fed. Reg. 18,852 (1985). It should be noted that Appendix C was withdrawn 
in its entirety for a brief period when the Commission eliminated financial qualifications review of electric utilities 
for both construction permit and operating licenses. See 47 Fed. Reg. 13,750 (1982). After a court chal!enge. 
the Commission reinstated Appendix C without the provisions relating to opemting licenses. See 49 Fed. Reg. at 
35,153. 
l7 Subsequently, the Part 50 financial qualifications regulation also were amended with respect to various references 
to decommissioning funding. See 53 Ed. Reg. 24,018,24,049 (1988). 
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Pursuant to those initial financial qualifications criteria and procedures, an 
applicant was required to show that it was financially qualified to construct 
a proposed facility by demonstrating that there was reasonable assurance the 
required funds are or will be available to it in accordance with its financing 
plan. To demonstrate such reasonable assurance, the applicant needed to show 
the construction cost estimates for the project’and identify the external and 
internal sources of funds to cover those costs. ’ In those instances in which the 
applicant relied upon external sources of funds, the applicant needed to produce 
documentary or other evidence of its contractual arrangements or commitments 
for the funding. Finally, in those instances in which the applicant was a newly 
formed entity, the applicant also needed to show the capitalization of the newly 
formed entity and the reliability of its sources of construction funds. Hearings 
at 348. 

Because there has been no significant change in the critical language of 
the Commission’s Part 70 financial qualifications regulations since their adop 
tion, the same criteria that the Atomic Energy Commission initially applied in 
determining under both Part 70 and Part 50 whether an applicant was finan- 
cially qualified are still fully applicable today in determining under 10 C.F.R. 
$70.23(a)(5) whether an applicant appears to be financially qualified to engage 
in the proposed activities. Thus, the history of the Commission’s Part 50 and 
Part 70 financial qualifications requirements fully supports a parallel construc- 
tion of those regulations in terms of the showing necessary to establish that an 
applicant “appears to be financially qualified” under section 70.23(a)(5). 

As this history also demonstrates, there is no basis for the Applicant’s 
additional assertion in support of its “less prescriptive” interpretation for Part 70 
that, in contrast to reactor facilities licensed under Part 50, financial qualifications 
regulations play a secondary role in assuring safety for Part 70 facilities. As we 
already have detailed, the critical language of the Part 70 and Part 50 financial 
qualifications standards is substantially the same and since their inception the 
two standards have had substantially the same meaning. The Applicant, on the 
other hand, has presented no reasoned basis that leads us to conclude the Part 70 
standard is a lesser one than the Part 50 standard. At the time the Commission 
amended its Part 50 financial qualifications regulations and adopted Appendix 
C in 1968, it stated that the fundamental purpose of the financial qualifications 
provision of the Atomic Energy Act and the Commission’s regulations is 
“the protection of the public health and safety and the common defense and 
security.” 33 Fed. Reg. at 9704. This fundamental purpose is equally involved 
regardless of whether the financial qualifications review is conducted under 
Part 70 or Part 50. Certainly, the concerns about safety and national security 
that arise here relative to the licensing of the first privately owned uranium 
enrichment facility in the United States do not, on their face, suggest that 
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a significantly less comprehensive showing should suffice to establish LES’ 
financial qualifications.18 

2. Applicabirity of Newly Formed E& Criteriu of 10 C 3 . R  Part 50, 
Appendix C 

The Staff takes the position (which the Applicant also supports1g) that the 
provisions of Part 50 may be used as guidance but the standard regarding newly 
formed entities should not be appIied. The Staff claims Appendix C must be read 
in the context of the Commission’s Part 50 financial qualifications standard, 10 
C.F.R. 5 50.330, which requires an applicant for a construction permit to show 
that it “possesses or has reasonable assurance of obtaining the funds necessary to 
cover estimated construction costs.” According to the Staff, the Commission in 
Seabrook, CLI-78-1,7 NRC at 18, interpreted the Part 50 reasonable assurance 
standard to mean that an “applicant must have a reasonable financing plan in 
light of relevant circumstances” and further stated that the standard “does not 
mean a demonstration of near certainty that an applicant will never be pressed 
for funds.” From this defihtion, the Staff argues that because the applicant only 

lsl0 support of its argument for a diminished financial qualifications showing under Part 70, LES suggests that 
in determining if an applicant is financially qualified to construct the proposed uranium enrichment facility “the 
issue is whether, assuming the project moves to construction, the applicant has submitted i n f o d o n  that provides 
reasonable assurance that the applicant can obtain the necessary funds, and therefore appears to be financially 
qualified.” LES Memorandum at 18. According to the Applicant, the question of whether the facility will be built 
is essentially irrelevant since failure to build it has no public health and safety consequences. Id. 
To accept this assertion would seriously distort the Commission’s financial qualifications regulations. By 

“assuming” construction, we would ignore the financial qualifications requirement of 10 C.F.R §70.23(a)Q that 
“the applicant appears to be financially qualified to engage in the proposed activities.” Because the proposed 
activities here are the construction and operaton of a uranium enrichment facility, to assume construction, as the 
Applicant would have it, not only begs the question under the regulation, it assumes the answer. The Commission’s 
financial qualifications regulation is written in the present tense and, although it newsadly is future oriented, it 
requires a prelicensing showing that an applicant is currently financially qualified to construct and operate the 
proposed project 
We add that accepting the Applicant’s argument not only would seriously distort the Commission’s finaacial 

qualifications regulations, but would represent a radical departure from past practice under the agency’s financial 
qualifications regulations. Because there are no comparable provisions in Part 70 to those in Part 50 that establish 
construction completion deadlines, see 10 C.ER §5055(a), accepting the Applicant’s argument in the context of 
the 30-year Part 70 license is tantamount to providing a newly formed special-purpose entity a 30-year window to 
determine whether to build the facility and a 30-year m v i e w e d  window to shop for construction financing. In 
contrast to existing regulations that require a showing of areal, regal nexus between anewly formed special-purpose 
entity and its anticipated sources of construction funds prior to licensing, acceptance of the Applicant’s reading 
of the Commission’s regulations would make the prelicensing review of an applicant’s financial qualifications a 
meaningless paper exercise. 
”Like the Sraff‘s arguments, the Applicant’s argument, at bottom, simply ignores the fundamental premise 
of the Commission’s financial qualifications regulations that newly formed special-purpose entities are different 
from established organizations that have an operating history. The Atomic Energy Commission recognized that 
distinction in the criteria it applied in determining the financial qualifications of applicanb under the original part 
70 and Part 50 regulations (see supru, pp. 387-88). Subsequently, it incorporated that distinction into Appendix 
C and then years later that distinction was put into the regulations. See supru, p. 391. In short, newly formed 
entities have no track record and, therefore,Ethey require a different and greater d e p  of scrutiny to determine 
whether they are financially qualified. 
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needs to show a reasonable assurance of obtaining construction funds, not a 
certainty of obtaining them, a newly formed entity only needs to show that its 
corporate affiliates have the capability of providing construction funds and not, 
as is stated in Appendix C, that the corporate affiliates have committed to provide 
the funds to the applicant. (Wood at 4, 7 fol. Tr. 721.) Staff Memorandum at 
20-21. 

Even assuming, as the Staff asserts, that Appendix C is to be used only as a 
guide in determining the meaning of the Part 70 financial qualifications standard 
so that the Appendix C criteria with respect to newly formed entities are not 
directly applicable, the Staff's argument, nevertheless, is without merit. Initially, 
we note that if, as the Staff asserts, Appendix C is to be used as guidance, it is 
not apparent why it should not be applied uniformly and consistently rather than, 
as the Staff has done, picking and choosing among equally applicable provisions. 
In addition, the Staff's misreading of the Commission's Seubrook decision 
undercuts its argument. Although the Commission explored the meaning of 
the reasonable assurance requirement in the Part 50 financial qualifications 
regulations in Seabrook, that decision involved established organizations, Le., 
the Public Service Company of New Hampshire and several other New England 
utilities, not a newly formed special-purpose entity without an operating record 
- a distinction the Commission noted no less than five times in its decision. 

Indeed, under the Staff's reasoning and reading of Seabrook, the provisions of 
Appendix C regarding a newly formed entity are so much waste ink in that even 
a newly formed entity seeking a reactor construction permit under. Part 50 and 
relying on construction funding from corporate affiliates would not need to show 
that the corporate affiliates had made commitments to provide construction funds 
to the applicant. In Seabrook, however, the Commission did not address, much 
less render superffuous, the provisions of Appendix C concerning newly formed 
entities and the distinction between such entities and established organizations. 
In short, Seubrook is simply inapposite to this question.z0 

The Staff's additional argument that, inter alia, the regulatory history of the 
Commission's financial qualifications regulations is irrelevant because it predates 
the Seabrook decisionz1 conveniently ignores the fact that the Commission 
adopted the requirements of 10 C.F.R. 0 50.33(0(3) dealing with newly formed 
entities and reinstated Appendix C a number of years afrer it handed down 
Seabrook See supra note 21. 

Indeed, a comparison of the criteria that the Atomic Energy Commission 
used in reviewing an applicant's financial qualifications under the original Part 

mMoreover, even if we accept the Staff's definition of reasonable assurance, i.e., a reasonable financing plan 
in light of relevant circumstanances, we nevertheless would apply the Appendix C criteria because an applicant's 
status as a newly formed special-purpose entity relying on corporate af6liate.s for construction funding is a highly 
relevant circumstance that must be factored into any decision on the applicant's financial qualifications. 
z'Reply of the NRC Staff Regaxding Legal Standard for Assessing Financial Qualifications (May 1, 1995) at 3. 

394 

-. , - , ,  

: ,  

> s  



r t  , 

1 
c 

70 and Part 50 regulations (see supra pp. 387-88; Hearings at 346) with the 
proposed and final versions of Appendix C of Part 50 (see supra pp. 389,383; 
32 Fed. Reg. at 8424; 33 Fed. Reg. at 9705) shows that the Commission merely 
incorporated those same criteria into Appendix C. Thus, even though Appendix 
C is applicable as a guide to the Part 50 financial qualifications regulations and, 
by its terms, is not applicable to Part 70, as a practical matter, Appendix C is 
little more than a refinement of the criteria that the Atomic Energy Commission 
applied equally to applicants under the original Part 70 and Part 50 financial 
qualifications rules. 

This is most obvious with respect to the Appendix C provisions concerning 
newly formed entities, which are a combination of the original criteria dealing 
with external sources of funds and those dealing with newly formed entities. In 
Appendix C, however, the Commission has refined the focus of the showing such 
applicants must make to demonstrate they are financially qualified. Accordingly, 
we have no hesitancy concluding that the Appendix C provisions dealing with 
newly formed entities also directly reflect the showing required of Part 70 
applicants. In any event, we find it appropriate to apply them because the same 
concerns that prompted the Commission to differentiate between newly formed 
entities and established organizations under the Part 50 financial qualifications 
regulations apply equally to Part 70 applicants. 

Therefore, as set out in Appendix C, a newly formed entity, in addition 
to providing estimates of its costs, must “specifically identify” the source or 
sources upon which it relies for construction funds and the amount to be 
obtained from each source. It must also fully detail its “legal and financial 
relationship” with its corporate affiliates and any financial institutions upon 
which it relies for funding. In those instances in which the newly formed 
entity relies upon corporate affiliates for construction funding, it must also 
demonstrate “the financial capabiIity of each such company or affiliate to meet its 
commitments to the applicant” and, “[olrdinarily, it will be necessary that copies 
of agreements or contracts among the companies be submitted.” 10 C.F.R. Part 
50, Appendix C.II.A.2.= When an applicant that is a newly formed entity makes 

. .  

I 

I j 
; s  “Any doubt about the meaning of these Appendix C provisions is erased by the wording of the provisions of 

the proposed version of the Appendix, which required newly formed entities to provide “documentary support . . . to completely define the legal and financial relationships with the corporate affiliates:’ and stated that “[tlhis 
documentary support. . . includes such matters as stock subscription agreements with sponsoring affiliates, loan 
commitments or agreements, guaranty agreements by affiliates, and similar information to support stability of 
operations.” 32 Eed. Reg. at 8424. The proposed Appendix also provided that newly formed entities needed to 
demonsmate the financial qualifications of each corporate affiliate “to meet its legal obligations” to the applicant Id. 
Moreover, the importance of the Appendix C provisions dealing with the cupabilig and commifment of corporate 
affiliates to provide. construction funding to newly formed entities is highlighted by the Commission’s adoption of 
the gist of these Appendix C criteria into 10 C.ER $50.33(0(3) in 1982 when Appendix C was briefly dropped 
from the financial qualifications regulations. See 47 Fed. Reg. at 13,754. Subsequently, the Commission again 
included these identical criteria regarding corporate affiliate capability and commitment for providing construction 

explain the meaning of section 50.33(0(3). 
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funding when it reinstated Appendix C in 1984. See 49 fed. Reg. at 35,753. Thus, these Appendix C criteria i i 1 
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this showing, it has demonstrated that there is a reasonable assurance that funds 
will be available to construct the facility in accordance with its financial plan. 
and it has met the standard of 10 C.F.R. 0 70.23(a)(5). 

E. 

Although the parties introduced a great deal of testimony and other evidence 
on the financial qualifications issue, very little of it is directly relevant to meeting 
the applicable legal standard. The Applicant's financial plan states that the hard 
construction costs of the CEC are projected to be $816 million in 1992 dollars. 
(I-DO-33 at D-11.)= Neither the method by which the Applicant estimated the 
CEC construction costs nor the reasonableness of the Applicant's cost estimates 
is disputed. (See Doudiet-Arnold at 14-15 fol. Tr. 563.) The plan further states 
that construction will be financed by LES with term debt from international 
lending banks and equity contributions from LES limited partners. (I-DO-33 at 
D-12.) The Applicant's expert, Mr. Doudiet, testified that he believed the debt 
would be financed by bank loans of about 10 years duration and he strongly 
doubted LES would employ any bond indenture to raise construction funds. 
(Tr. 656-57.) He indicated LES expected to pay an interest rate of 8.5 to 9%. 
(Doudiet-Arnold at 17 fol. Tr. 563. But see I-DO-44, Exh. D at D-4.) Although 
the precise debvequity ratio for the project is considered proprietary (App. Exh. 
14 at E-13), Mr. Doudiet testified that LES would borrow somewhere between 60 
and 70% of the construction costs and the LES limited partners would contribute 
somewhere between 30 and 40% of those costs. (Tr. 654.) 

Additionally, the Applicant7s financial plan states that the CEC project has 
four phases: the venture phase, the construction phase, the operation phase, 
and the decontamination and decommissioning phase. The venture phase began 
with the inception of the LES partnership and the general and limited partners 
have contributed, each in proportion to its respective interest in the partnership, 
a total of $31.7 million. (I-DO-33 at D-10.) see supra pp. 379-80. Although the 
Applicant considers the dollar breakdown of its venture-phase costs proprietary, 
the venture-phase capital contributions cover the costs associated with obtaining 
engineering services from Urenco for the reference design of the CEC and 
all administrative, licensing, and marketing costs. (I-DO-33 at D-10 to D- 
11.) According to the Applicant's financial plan, the objectives of the venture 
phase are to (1) complete sufficient engineering to file and support the NRC 
license application; (2) obtain an NRC license; (3) negotiate satisfactory fixed- 

Board Findings on the Applicant's Financial Qualifications 

=To put the hard construction costs in perspective in relation !o total project costs without using proprietary 
information (cornpure App. Exh. 14 at E-11 to E-121, the Staff's FEE states that the total cost of the 
project including constnrction, interest, escalation, capitalized interest contingency, replacement centrifuges, 
decontamination, and decommissioning is estimated at $1.6 billion in 1990 dollars. (Staff Exh. 2 at 2-2.) 
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price contracts for the construction of the facility and the supply of centrifuges; 
(4) secure required financing; and (5) market the initial production capacity 
of the facility through long-term SWU sales agreements. (Id at D-10.) Both 
Mr. Doudiet and Dr. Arnold testified that, to date, LES has concentrated on 
objectives (1) and (2) and, upon receipt of an NRC license, LES will renew 
activities associated with objectives (3), (4), and (5). (Doudiet-Arnold at 26 
fol. Tr. 563.) These witnesses also stated that proceeding beyond the venture 
phase for LES is conditioned upon the fulfillment of these objectives and that 
the venture phase will conclude upon a decision to proceed to the construction 
stage by the LES general partners. (Zd. at 24, 27; App. Exh. 22 0 13.1 at 7; 

Although the Applicant's financial plan states that the construction process 
for the CEC will be continuous skating with fourteen cascades and a capacity 
of 0.5 million SWUs and expanding to meet the needs of the marketplace up 
to the licensed capacity of 1.5 million SWUs (I-DO-33 at D-lo), Dr. Arnold 
testified that LES is currently considering another option. Under that alternative, 
the decision to proceed with construction might not be made unless the full 1.5 
million SWU capacity of the CEC is committed. This approach would collapse 
the construction phase and the operations phase into one so that the operations 
phase would not commence until the entire facility was completed, instead of 
operating each unit of one-third plant capacity as it was finished to help raise 
construction funds. (Doudiet-Arnold at 25-26 fol. Tr. 563; Tr. 761; I-DO-33 at 

In their testimony, the Applicant's witnesses portrayed how LES hoped the 
financial plan would work and, therefore, how the Applicant believed it was 
financially qualified to construct the CEC: 

I-DO-40 art. 

D-11 to D-12.) 

An NRC license is a necessary, but not sufficient project precondition. Upon receipt of an 
NRC license, LES will be in a position to market the planned output. The projected SWU 
cost will be competitive in the marketplace and thus it is reasonable to assume that LES 
will be successful in its marketing. Upon successful marketing, LES will be in a position to 
seek and obtain project funding. This funding will consist of two parts: equity and debt. 
The equity will be committed to by existing and possibly new partners as a precondition to 
raising the debt. The favorable economics of  the project, as well as the financial well-being 
of  the partners, lead to the conclusion that it is reasonable to assume equity will be raised. 
Once equity is in place, potential lenders will review the project economics in light of the 
receipt of an NRC license, the firm contracts for enrichment services and the certainty of 

24Under the provisions of the Partnership Agreement, as amended, once the partners decide to take up the matter, 
the partners also can agree to continue the partnership in the event they decide not to proceed to the consttuction 
phase. (I-Do-40 art XIX 8 19.1; App. Exh 22 5 13.1 at 7.) 
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construction and equipment costs. Assuming these eventualities, the project economics are 
such that it is reasonable to conclude that sufficient debt will be committed to. 

(Doudiet-Arnold at 8-9 fol. Tr. 563.) 
Although the Applicant's financial plan for funding the construction and 

operation of the CEC clearly demonstrates optimism, it is equally clear that 
LES has not made the showing required of a newly formed special-purpose 
entity under the Commission's financial qualifications regulations. Specifically, 
and as we discuss in more detail below, the Applicant has not demonstrated that 
LES has the assets to fund the construction of the CEC nor has it shown any 
commitments from the corporate affiliates of the LES general or limited partners 
to provide the equity portion of the construction funds identified in the project 
financial plan. Further, LES has not even identified, much less fully detailed, the 
legal and financial relationship it has entered into with the financial institutions 
upon which it relies for the debt portion of the construction funds identified 
in the CEC financial plan. Having failed to make this required showing, the 
Applicant has not demonstrated that there is reasonable assurance that funds 
will be available to construct the facility, and LES has failed to establish by a 
preponderance of the evidence that it appears to be financially qualified to build 
the CEC.= 

There is no dispute on the record of this proceeding that LES does not 
currently have the funds necessary to cover the estimated construction costs of 
the proposed CEC. (Osterberg at 4 fol. Tr. 715; Doudiet Tr. 568-69.) LES is a 
development-stage enterprise with few marketable assets. While the cash, land, 
and office furniture on the Applicant's balance sheet have value, the deferred 
startup costs for the CEC have little or no value for anyone other than LES or 
its partners. (Osterberg at 4-5 fo!. Tr. 715; I-DO-36.) Similarly, it is undisputed 
that none of the four LES generd partners or the seven LES limited partners have 
the funds necessary to cover the estimated construction costs of the proposed 
facility. (Osterberg at 5 fol. Tr. 715; Doudiet Tr. 564, 566, 568, 571-72; I- 
DO-37; I-DO-38.) None of the LES general and limited partners are entities of 
worth (Osterberg at 5 fol. Tr. 715) and each is itself a special-purpose company 
established for the CEC venture. (Doudiet Tr. 567, 571, 696.) As previously 

25Although the Staff's witness, Mr. Wood, testified that the Staff found the Applicant was financially qualified 
to construuct and operate the CEC (Wood at 6 fol. Tr. 721). his testimony demonstrated that the Staff reached 
that conclusion by applying what we already have found was an erronemus interpretation of the Commission's 
financial qualifications regulations. (fa! at 4, 7.) See supru pp. 393-94. Nevertheless, Mr. Wood testified that 
"[olne of the good aspeas of this project" was that, because construction of the CEC was planned as a turn-key 
construction project, it appeared to him that there would be no incentive to cut corners on construction and, thus, 
there would be no safety concern, which, after all, was the underlying purpose of the. financial qualifications 
reylations. vr. 725,723.) It is not readily apparent to the Board how a turn-key project by itself lessens any 
safety concern. Rather, it would appear that the incentive for a turn-key contractor that has underestimated the 
project (or a financially unqualified turn-key contractor) has the same incentive to cut corners as the financially 
unqualified license applicant that is involved in building the project. 
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indicated, each of the four LES general partners and the seven LES limited 
partners is either a first- or second-tier wholly owned subsidiary of another 
corporation or, in the case of LES general partner Claiborne Fuels, L.P., a 
limited partnership whose sole general partner is a second-tier wholly owned 
subsidiary of another corporation. See supra pp. 379-80. 

Even though none of the LES general or limited partners are corporations 
of financial worth, the Applicant’s financial plan indicates that the seven LES 
limited partners will provide the 30 to 40% equity funding for the construction 
of the CEC. (App. Exh. 14 at 512 to E-13; Doudiet Tr. 654.) The Applicant’s 
witnesses testified that, at the appropriate time at the conclusion of the venture 
phase, the financially substantial corporations at the top of the respective 
corporate affiliate chains of each of the LES limited partners (Staff Exh. 1 at 
13-3 to 13-4) would determine whether to fund the limited partners and then 
the various limited partners could have the necessary funds to contribute to the 
equity portion of the CEC construction funds. (Arnold Tr. 575, 676-77.) If any 
LES limited partners decide not to provide equity contributions for construction, 
the Applicant’s witnesses stated that the Partnership Agreement contemplates 
that the “Urenco affiliates”26 would provide the funding or, alternatively, LES 
would seek new partners and equity. (Doudiet-Arnold at 28 fol. Tr. 563.) There 
is no dispute, however, that none of the corporate affiliates of any LES general 
or limited partner has made a commitment of any kind to fund the equity 
contribution for construction of any of the LES general or limited partners. 
(Osterberg at 7-8 fol. Tr. 715; Doudiet Tr. 575-76, 579-80, 582-83, 619-33.) 
Further, the Partnership Agreement does not require or obligate any LES general 
or limited partner to contribute any funds beyond the venture phase of the project 
to finance any part of the construction.n (I-DO-44 art. XI, Arnold Tr. 640, 

*‘ Dr. Arnold stated that by “Urenw affiliates” he meant “the sum total of the entities involved in Urenco” Ur. 
639) and, specifically, LES general partner, Urenco Investments, Inc., its parent corporation, Urenco Ltd, and 
the three LES limited partners, Urenco &vestments US) Ltd., GnV, and UNC Deelnemingen B.V. and their 
respective parent corporations. pr. 641.) See supra pp. 379,380. Although the Applicant’s witnesses stated that 
the Partnership Agreement “wntemplated” that Urenm would provide substitute equity funding, the Agreement 
places a ceiling on the interest Urenw Investments, Inc., and its affiliates may q u i r e  in the venture. In light 
of the First Amendment to the Agreement, the existing interests of Urenm Investments, Inc.. and its affiliates 
seemingly preclude any substantial additional substitute funding. (I-DO-44 art. XI §ll.l(f), art. W 5 122 art. 
XV 5 15.2(a); App. Exh. 22 8 11.1 at 4-6, 5 152b) at 10-11.) 
27 Although the Partnership Agreement does not obligate any LES general or limited partner to contribute any 
funds beyond the venture phase to fund the construction of the project, the Agreement does prescribe the conditions 
under which the general and limited partners that are corporate affiliates of public utilities may leave the partnership 
and still receive reimbursement for their interests at the end of the venture phase. It also prescribes the time when 
any general partner may withdraw without receiving reimbursement for its interest. The Agreement also contains 
restrictions on the persons to whom any partnership interest may be transferred. (I-DO4 arts. WI, XV; App. 
Exh. 22 9 13.4 at 8, 8 15.lb) at 9, 5 15.2 at 9-12.) 

In this latter regard, we note that in his testimony the NRC Staff witness stated that, in the event a LES general 
partner sold its interest in the CEC, a license application amendment or a license amendment would be required. 
. (Wood at 8 fol. Tr. 721.) Equally true, however, is the fact that, if the corporate parent of any LES general partner 
sold its subsidiary owning the LES partnership interest, no license application amendment or license amendment 
would be necessary under the Commission’s regulations. 
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692.) Similarly, it is undisputed that none of the corporate affiliates of any LES 
general or limited partner is a partner under the terms of the LES Partnership 
Agreement. (Doudiet Tr. 584.) 

The Applicant's financial plan also states that 60 to 70% of the construction 
funds will be financed by LES with term debt from international project lending 
banks. (I-DO-33 at D-12; Doudiet Tr. 654.) The Applicant's witnesses testified 
that, at the appropriate time after the other objectives of the venture phase are 
completed, LES will seek financing from lenders "similar in size and expertise to 
major energy/project lending banks such as Citibank, Chemical Bank, Barclays 
Bank and Union Bank of Switzerland." (Doudiet-Arnold at 31 fol. Tr. 563.) Mr. 
Doudiet stated, however, that none of the LES general or limited partners have 
relationships with any lending institutions and that only the corporate affiliates 
of the LES general and limited partners have any such relationships. (Doudiet 
Tr. 572-73.) Moreover, Mr. Doudiet testified that LES did not yet know the 
type of financing package it would pursue and whether it would seek project 
financing or corporate credit financing. (Doudiet Tr. 647-48.) 

In sum, based on the record before us, we find that (1) the Applicant, LES, is 
a newly formed entity organized primarily for the purpose of constructing and 
operating a uranium enrichment facility pursuant to Part 70 of the Commission's 
regulations; (2) neither the Applicant nor any of the general or limited partners 
comprising the LES limited partnership have the financial ability, individually 
or jointly, to fund the $816 million (in 1992 dollars) construction costs of the 
CEC or 30 to 40% of that amount as the equity portion of the construction costs 
pursuant to the Applicant's financial plan; (3) none of the corporate affiliates 
of the LES general and limited partners with the financial ability to furnish 
construction funding have provided the LES general and limited partners with 
funding commitments, agreements, or contracts of any kind that would permit the 
LES general and limited partners to fund the equity portion of the construction 
costs of the CEC;= and (4) the Applicant has neither specifically identified the 

. .. 

28 Although none of the corporate affiliates of the LES general or limited partners have made any construction 
funding commitments that meet the requirements of the Commission's regulations, the Applicant's witnesses 
repeatedly emphasized that these companies had spent over $30 million on the venture phase of the project and 
thus they were serious about continuing the project. (Doudiet-Arnold at 25 fol. Tr. 563; Tr. 67677.) But such 
venture-phase contributions do not demonshate any commitment by the corporate parents and affiliates of the LES 
general and limited partners to contribute the equity portion of the construction funds for the project. As the 
very name, "venture" phase connotes, it is an exploratory undertaking of uncertain outcome and, here, none of the 
venhllsphase participants are obligated to provide any further capital beyond that phase. (I-DO-44 arts. XI, XIIL) 
Certainly, $31.7 million is not a trifling sum, but each of the individual contributions of the various partkipants is 
a significantly smaller amount and the total venture capital expenditure must be put in the context of a proposed 
project with estimated total costs of approximately $1.6 billion. Thus, these venture capital expenditures do not 
demonstrate a commitment by the corporate parents and affiliates of the LES general and limited partners to fund 
the equity portion of the construction of the project. 
Indeed, the evidence convincingly shows that two of the venture-phase participants have no intention of 

participating past the venture phase. Duke Power Company, the parent corporation of LES general and limited 
parmer Claiborne Energy Services, Inc. (that together have over a 25% interest in LES), stated in a written report 
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financial institutions nor detailed any loan agreements, commitments, or other 
contractual arrangements with the lending banks upon which it will rely for the 
debt portion of the construction funds for the CEC as stated in the LES financial 
plan. Accordingly, we conclude that the Applicant has not demonstrated it is 
financially qualified to construct the CEC as required by the Commission’s 
regulations. 

In making these findings, we note that one recurrent theme of the Applicant’s 
witnesses was that, because the LES general and limited partners were all 
affiliates of other substantial corporations and the funding for the CEC could 
come from those companies, the distinction between the LES general and 
limited partners and their corporate affiliates was merely a convenience for the 
organizations and was not important for purposes of determining the financial 
qualifications of the LES partnership and its general and limited ~artners.2~ 
(Doudiet Tr. 572-73, 578, 613.) For example, Mr. Doudiet testified that “my 
personal view is that whether something is directly owned by the ultimate parent 
or has three levels of subsidiaries, from the standpoint of what we are interested 
in here [i.e., financial qualifications], really has not a great bearing on it.” (Tr. 
578.) Further, he stated that “as a financial analyst, I often, in looking at 
partnership structure like this, do not make a distinction between the limited or 
general partners and the ultimate parents, because for financial purposes, the top 
line of the ultimate parents is where the financial resources come from.” (Tr. 
613.) 

Contrary to the assertions of the Applicant’s witnesses, however, the status 
of the LES general and limited partners as first- or second-tier wholly owned 
subsidiaries of other corporations is highly relevant under the Commission’s 
financial qualifications regulations. Each of the LES general and limited part- 
ners, like the LES partnership itself, is a newly formed entity organized for the 

to one of its state regulators, the North Carolina Utilities Commission, its intention to sell or redeem the large 
majority of its share in LES, perhaps retaining only a small interest (I-DO41 at 6.) Similarly, LES limited 
partner. Louisiana Power and Light Company, the wholly owned subsidiary of Entergy Corporation and holder of 
a 4.10% interest in LES, represented to one of the Commissioners sitting as a hearing examiner for the Louisiana 
Public Service Commission that it would cash out its interest at the conclusion of the venture phase. (I-DO42 
at 46.) While the Applicant’s witnesses sought to downplay this evidence, stating the obvious literal truth that 
Duke Power Company had not represented that it would “abandon” the project (Doudiet-Arnold at 23 fol. Tr. 
563) and lhat it was possible Louisiana Power and Light Company might reevaluate its position cr.  753). these 
representations by utility companies to their state regulators clearly show that neither the parent corporation of 
Claibome Energy Services, Inc., nor Louisiana Power and Light will fund construction of the CEC. Moreover, 
the Applicant’s witnesses testified that LES would seek additional partners if the current limited partners did not 
provide sufficient equity for construction funding but LES presented no evidence of additional pmkipants in the 

491ndeed, even though the LES general and limited partners and their respective corporate parents and other 
corporate affiliates are sepamte corporations and these parent and affiliate corporations are not members of the 
LES limited partnership, in their testimony, Mr. Doudiet and Dr. Arnold generally do not distinguish among 
these different entities but lump them all together. (See Tr. 613-17.) In doing so, the Applicant’s witnesses 
use terms like. LES partners, partners, affiliates, and entities to include the LES general and limited partners and 
their respective corporate parents and affiliates even though such meaning is literally incorrect Portions of the 
Partnership Agreement suffer from the same imprecision in language. 

roject 
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purpose of constructing and operating the CEC. As such, none of these special- 
purpose entities, unlike established organizations, have any operating history 
and financial track record by which their stability and financial qualifications 
can be objectively judged. For this reason, when newly formed special-purpose 
entities rely upon corporate affiliates for construction funding, the Commission's 
financial qualifications regulations require such entities to demonstrate both the 
financial capability of the corporate affiliates to contribute the construction funds 
and commitments by the corporate affiliates to provide the funds.3O The financial 
capability of a corporate affiliate to contribute construction funding without a 
concomitant commitment to provide the funds, is no more useful in objectively 
judging the financial qualifications of a LES general or limited partner than a 
commitment to provide the funds from a corporate affiliate financially incapable 
of contributing the construction funding. Thus, far from being a matter of lit- 
tle significance as the Applicant's witnesses assert, the corporate relationship 
between newly formed special-purpose entities and their corporate affiliates is 
of central importance under the Commission's financial qualifications regula- 
tions.31 

A second recurrent theme of the Applicant's witnesses was that, at the ap- 
propriate time at the close of the venture phase, the corporate affiliates of the 
LES limited partners would decide whether to fund them for the construc- 
tion phase. Once a decision to proceed was made, the LES limited partners 
would then be funded by their corporate affiliates with the equity portion of 
the construction costs and LES would then be able to attract debt financing and 

301ndeed, this regulatory requirement of a funding commitment is merely an implicit recognition that under general 
principles of corporate law a subsidiary corporation is independent of its parent corporation or other corporate 
affiliates. Thus, absent contracts or other legally enforceable commitments between a subsidiary and its parent 
or corporate affiliates, there is no obligation or responsibility on the part of the parent or-affiliate corporations 
to support the activities of a subsidiary. Similarly, the subsidiary has no murse  against its parent or corporate 
af6liates to force support for its activities. Additionally, here, under the provisions of the Partnership Agreement, 
the parent and other corporate affiliates of the LES general and limited partners are not responsible for the 
indebtedness or obligations of the LES partnership. (I-DO-44 aa IV, 84.2.) 
Thus, by arguing that the Applicant need only show the financial capability of the parents or other corporate 

affiliates to conhibule construction funding and that it need not demonstrate any commitment by them to provide 
the funds. LES would like "to have its cake and eat it too." The Applicant seeks to shield the parents and other 
corporate affiliates from any obligation to provide construction funding, but still holds out the financial stature 
of those corporations to demonstrate the financial qualifications of the LES general and limited partners - an 
a proach prohibited by the Commission's financial qualifications regulations. 
3pIn like vein, hk. Doudiet asserted that lending institutions would consider the LES general and limited partners 
"one and the same" as their financially substantial corporate parents and affiliates. pr. 573.) Mr. Doudiet 
conceded, however, that it is LES and the LES general partners that will be liable to a lender for any debt, that 
a lender has no recourse against any parent corporation or other corporate af6liate of the LES general partners, 
and that these factors affect the interest rate LES would have to pay in borrowing funds. (Tr. 701-02.) Far 
these obvious reaons, commercial lenders, much like the Commission in judging the financial qualifications of a 
newly formed special-purpose entity under the financial qualifications regulations, look to the financial capability 
of affiliated companies only to the extent such entities have committed to guarantee the loan or otherwise legally 
committed themselves to a project. 

402 

i , I 
e. ' 1 

,:. ' . ,.., . 
, I  

, I  - .  I 

I .  , 

-~ . . 

4 



i 

i 
c 1  

I 

I 

I 

be financially qualified to construct the CEC.32 As we have already detailed 
in our discussion of the applicable legal standard, however, the Commission’s 
regulations require the Applicant to demonstrate its financial qualifications to 
construct the CEC prior to licensing, not at some future time convenient to the 
Applicant’s determination whether to build ,the plant. Thus, because the relevant 
time period for a financial qualifications determination is the present, future 
speculative contingencies do not satisfy the Commission’s regulations. To obtain 
a license, LES must demonstrate the commitments of the corporate affiliates of 
the LES partners to fund the equity portion of the facility construction costs. 
Additionally, the Applicant must identify the financial institutions from which it 
intends to borrow the debt portion of the construction costs and detail its loan 
~ommitments.3~ 
Our finding that the Applicant has not demonstrated that it is financially 

qualified to construct the CEC in accordance with the Commission’s regulations 

321n this regard, the Applicant states that the “htervenor also acknowledges that once the substantial parent 
corporations have committed equity to the project, ‘one would be able to go to financial institutions and get 
a commitment for debt financing.’” (App. P.F. at 151 quoting Tr. 795.) The Applicant’s assertion is simply 
incorrect The alleged quotation from page 795 of the transcript does pot appear on that page and our computer 
search of the hearing traoscripu indicates there is no such quotation in the record. With the exception of the subject 
of the sentence, the quoted words can be pieced together from hvo paragraphs appearing on that page but the 
Applicant has not included any ellipses in its quotation. Most importaut, the Applicant’s assertion mischaracterizes 
the Intervenor’s testimony and ignores the four conditions Mr. Osterberg indicated w r e  necessary to obtain debt 
financing. We trust the Applicant’s error was inadveant 
33Because the Applicant has not identified its lenders or detailed its loan commitments as required by the 
Commission’s regulations, we need not specifically address the Applicant’s assertions, under its erroneous 
interpretation of the financial qualifications regulations, that LES has reasonable’ assurance of amacting debt 
financing due to the asserted viability of the project In this regard, we note, however, that even under the 
Applicant’s erroneous legal standard, LES has failed to demonsmte that there is reasonable assurance of obtaining 
debt financing. No one has better su 1 the uncertainty of securing debt financing for construction and the 
uncertainty of building the CEC in the current market than Dr. Klaus P. Messer, the Chief Executive Officer of 
Urenco Ltd. - a 47% stakeholder in LES through its various subsidiaries and corporate affiliates and the company 
supplying the technology and the centrifuges for the CEC. In an inteniew appearing in the Nukem Market Report 
that was admitted into evidence pursuant to the stipulation of the parties, Dr. Messer was asked about obtaining 
financing for the project and candidly responded as follows: 

NUKEM Are you con@ien! of gening the fiMncial support for the LES pkwt should you decide to 
build it? 
MESSER No, we are not This is due to the unknown effect the Russian HEU will have on the 

market The USEC will be paying about $82 per SWU. If the U.S. utilities have access to a substantial 
amount of material at such low prices, it will hurt us. 

We also don’t know how the matching agreement will work out Obviously, this puts USEC in a 
very advantageous and, I would say, unfair position, relative to the other enn’chers, because it potentially 
leu USEC become a large trader of cheap Russian SWUs. I don’t know if LES is viable under these 
circumstances. The financial backing will only be available if we can sell in the U.S. from a new US. 
plant at acceptable prices. 

. 

(I-DO-22 at 18.) Even more revealing, was his response about building the CEC in the current market 
NUKEM Is there any poinr where you would give up on LEY? 
MESSER We would never consider that because we don’t have to. Why should we? We would 

never give up an option if we can h p  it at no c o s t  Market circumstances may change tomorrow and 
we may decide to build immediately. What ifthere b a political change in Russia and the HEU deal just 
dbappears? The world would urgently need cheap enrichment quickly and with a high degree of security 

(continued) 
of supply. 
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is without prejudice to the Applicant acting to amend its financial plan to 
conform to the requirements of the Commission's regulations. Further, because 
we find that the Applicant is not financially qualified to construct the CEC, we 
do not reach the question of whether LES is financially qualified to operate the 
facility. In addition to the foregoing findings on contention Q, we have carefully 
considered all the other arguments, claims, and proposed findings of the parties 
on this contention and find that they are either without merit, immaterial, or 
unnecessary to this Decision. 

, "J. . 
III. CONCLUSION 

' ? .  , 

'* A 

, '  

For the reasons detailed in Part I, we conclude that the Staff's treatment of 
the need for the facility in the FEIS is inadequate and that the FEIS must be 
amended as set forth in Part I.D.4. To that extent, the Intervenor's contention J.4 
is sustained. Additionally, for the reasons detailed in Part LE, we conclude that 
the Staff's treatment of the no-action alternative in the FEIS and its cost-benefit 
analysis in the FEIS is inadequate and that the FEIS must be amended consistent 
with the Board's decisions. Thus, the Intervenor's contention K is sustained. 
Finally, we conclude in Part II.E that the Applicant has not demonstrated that 
LES is financially qualified to construct the Claiborne Enrichment Center within 
the meaning of 10 C.F.R. 0 70.23(a)(5). Therefore, the Intervenor's contention 
Q is sustained. 

Pursuant to 10 C.F.R. $2.760 of the Commission's Rules of Practice, this 
Partial Initial Decision will constitute the final decision of the Commission on 
these contentions forty (40) days from the date of its issuance unless a petition 
for review is filed in accordance with 10 C.F.R. $2.786, or the Commission 
directs otherwise. Within fifteen (15) days after service of this Partial Initial 
Decision, any party may file a petition for review with the Commission on the 
grounds specified in 10 C.F.R 0 2.786(b)(4). The filing of a petition for review 

(Id) Although the Applicant introduced a subsequent letter from Dr. Messer in an attempt to explain his interview, 
nothing in that letter changes the essential import of Dr. Messer's original rema&. (App. Exh. IS.) In light 
of the current and future market forecast for enrichment services, the other significant risk factors impacting the 
viability of the project, and Dr. Messer's assessment that he is not confident the project will obtain debt financing. 
the Applicant has presented no assurance, much less reasonable assurance, that LES can obtain the necessary debt 

In any event as we already have explained, under the correct legal standard for judging the Applicant's financial 
qualifications, the Commission is entitled to know the identity and details of the financing commitments for the debt 
funding before gmnting a 30-year license for the CEC. Under the Commission's regulations, the importance of a 
prelkeming review of the identity and commitment of the sources of debt financing takes on an added dimension 
in the licensing of the first private enridunent facility in the United States because of the obvious national security 
interests involved. The necessary result of the Applicant's erroneous interpretation of the Commission's financial 
qualifications regulations, however, is essentially to cede to LES, its general and limited partners, and their various 
parent and afiiliate corporations, urnviewed discretion regarding the source and conditions of debt financing over 
the 30-year term of the license. The Commission's financial qualifications regulations do not authorize any such 
result 

financing. 
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c is mandatory in order for a party to have exhausted its administrative remedies 
before seeking judicial review at the appropriate time. Within ten (10) days 
after service of a petition for review, any party to the proceeding may file an 
answer supporting or opposing Commission review. The petition for review and 
any answers shall conform to the requirements of 10 C.F.R. 0 2.786@)(2)-(3). 

It is so ORDERED. 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

t 

Thomas S. Moore, Chairman 
ADMINISTRATIVE JUDGE 

Richard F. Cole 
ADMINISTRATIVE JUDGE 

I 

i 

Frederick J. Shon 
ADMINISTRATIVEJUDGE 

December 3, 1996 
Rockville, Maryland 
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In a proceeding involving a proposed license for an independent dry-cask 
spent fuel storage installation, the Atomic Safety and Licensing Board grants 
the Applicant's motion to suspend the proceeding, pending resolution in state 
court of a state agency's determination concerning site suitability. The Licensing 
Board also denies a cross motion to dismiss the application without prejudice. 
The Board imposes quarterly reporting requirements on the Applicant during 
the suspension period. 

STATE REGULATORY REQUIREMENTS: INTERPRETATION 
In a situation where a particular course of action by an Applicant is being 

challenged under state law, whether or not that action is a violation of state law 
is not a question for which a Licensing Board is an appropriate arbiter but rather 
is a question for state authorities to determine. .", . 
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MEMORANDUM AND ORDER 
(Motion to Suspend Proceeding) 

Pending before us is the November 13,1996 motion of Northern States Power 
Company (NSP) to suspend this proceeding, which involves a proposed offsite 
independent spent fuel storage installation (ISFSI). For reasons set forth below, 
we are granting this motion, subject to specific reporting requirements that we 
are imposing on NSP. 

I. BACKGROUND 

This proceeding involves NSP’s application for an independent spent fuel 
storage installation, intended as a dry-cask storage facility, located -in Goodhue 
County, Minnesota. In response to a notice of opportunity for a hearing, 
published in the Federal Register of September 17, 1996, seven entities filed 
petitions for leave to intervene. On October 24,1996, we issued a Memorandum 
and Order outlining standards for intervention, setting forth dates for the filing 
of supplements to the intervention petitions, including proposed contentions, and 
responses, and scheduling the initial prehearing conference to begin on Tuesday, 
December 17, 1996, in St. Paul, Minnesota. LBP-96-22,44 NRC 138. 

One of the Petitioners for intervention - the State of Minnesota Environmen- 
tal Control Board (MEQB) - on October 14, 1996, submitted its intervention 
petition. That petition recited that the MEQB “has authority over power plant 
siting, transmission line routing, wind power systems, environmental review, 
and other matters” - and specifically “the siting of a dry cask storage facility” 
in Goodhue County, Minnesota. It stated that NSP cannot under Minnesota law 
site a dry-cask storage facility without a site certificate from the MEQB, and 
that on October 2, 1996, the MEQB denied NSP’s application for such a site 
certificate for the proposed away-from-reactor ISFSI. 

The MEQB attached to its petition the MEQB Resolutions and Findings of 
Fact, Conclusions, and Orders that it had adopted on October 2, and concluded 
that “[aln order from the NRC issuing a materials license for a dry cask storage 
facility in Goodhue County would not by itself authorize construction of such 
a facility since the MEQB has denied a site certificate for the facility.” MEQB 
Intervention Petition at 2. According to NSP, and as reflected in the October 
2 MEQB Order, the MEQB also determined that the sites identified by NSP in 
its application to the NRC are not comparable to the onsite ISFSI at the Prairie 
Island facility and that no site in Goodhue County can be comparable to the 
onsite ISFSI. 

One of the other intervention Petitioners - the Prairie Island Indian Com- 
munity (PIIC), which submitted its petition on October 15, 1996 - filed an 

I ,, . 
I 
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appeal to the Minnesota Court of Appeals of the October 2, 1996 MEQB order. 
. In addition, according to NSP, the PIIC is seeking a stay pending appeal of the 

MEQB orders. 

4 .  n. DESCIUPT'ION:OFMOTION , , 

< I '  

The asserted purpose of ,NSP's, suspension motion is to hold this proceeding 
in abeyance pending resolution in state courts of the PIIC appeal, of the MEQB 
order. NSP anticipates that the appeal to the Court of Appeals will be resolved 
by May 31, 1997, but adds that, in the event an appeal is taken fiom the Court 
of Appeals and accepted by the Minnesota Supreme Court, NSP would seek to 
have the suspension extended. 

NSP assigns three principal reasons why suspension is appropriate. First, 
suspension would save'the Board's resources that would be expended to review 
and rule on contentions and conduct further proceedings, if necessary. Second, 
suspension would save the -resources of state ,agencies and other Petitioners 
in reviewing', and analyzing the application, preparing contentions, attending 
hearings, ad 'other forms of participation., Finally, suspension is said to 
alleviate some of the anxiety of residents near. the, plant and proposed alternate 
sites. Because the Minnesota Couft'of.Appeals could resolve the uncertainties 
surrounding development of-'an' away-from-reactor ISFSI; suspension pending 
that decision'is assertedly beneficial.- , ' 2 '  ~ I 

, . I  
. I  

- .  I ,  
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, :  , 

, 8  

, . 3  . 
1 ~' ' , , J  , : T i .  I , I ,  

In redponse 'to',NSP's motion, we have received responses from Florence 
Township; the NRC Staff, the'City of Lake'City, the Prairie Island Coalition, the 
Minnesota Environmental Quality Board, the City of Red Wing, the Minnesota 
Department of Public Service, and the Praiiie bland Indian Combunity (PIIC). 
Only' the PIIC opposed the motion. Florence Township (supported by'the Prairie 
Island Coalition) moved 'either to dismiss without prejudice NSP's application 
or, alternatively, to grant NSP's suspension motion, with a request toprovide 60 
days' notice prior to resumption of this proceeding. The NRC Staff responded 
to he  Florence Township motion to disdss:- ' , , I  . 

, I  , ' .  , .  , ,  
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Iv. ANALYSIS 

The position of various parties or Petitioners (other than NSP or the NRC 
Staff) on the motion depends in large part on their position with respect to the 
offsite ISFSI. The only Petitioner that is opposed to the motion to suspend - 
the PIIC - seeks, according to its intervention petition, to avoid the storage 
of further wastes on the Prairie Island site, logically by storing those wastes 
at an away-from-reactor site. It thus seeks completion of these proceedings, 
with a view of NRC approving the license for the away-from-reactor ISFSI as 
expeditiously as possible. It claims that, by seeking suspension, NSP is acting 
contrary to state law. 

On the other hand, Florence Township, which is now seeking dismissal (albeit 
without prejudice) as its preferred alternative (although accepting suspension as 
a less-desired alternative) is adamantly opposed to the away-fiom-reactor storage 
site selected by NSP. Its intervention petition recites, inter alia, that Florence 
Township is the unit of government with jurisdiction over the proposed ISFSI 
site and that “Florence Township will suffer injury-in-fact if the NRC licenses 
an ISFSI in Florence Township.” 

The NRC Staff offered no objection to our granting NSP’s suspension motion. 
It added that it has suspended its own review of NSP’s application, and has 
required NSP to file quarterly status reports. But the Staff provided both 
jurisdictional and merits bases for our not accepting Florence Township’s motion 
to dismiss. 

Taking into account the views expressed by all parties and Petitioners, we find 
the balance of equities to favor granting the suspension sought by NSP, coupled 
with the notice requirements sought by Florence Township. Most Petitioners 
favor that course of action, at least as an alternative. The inconsistency with 
state law, primarily relied on by the PIIC as a basis for not suspending, is a 
matter that NSP must certainly take into account. If NSP is violating state law, 
it will have to bear the consequences (under state law) of such violation. But 
whether or not a violation is in fact occurring is not a question of which we are 
an appropriate arbiter. That is a question for state authorities to determine. 

On the other hand, dismissal (as sought by Florence Township, with support 
from the Prairie Island Coalition) would not appear to serve a beneficial purpose. 
Apart from the jurisdictional questions raised by the Staff, which we will not 
touch upon at this juncture, dismissal would entail additional expenditure of 
resources by all parties and Petitioners. A new Federal Register notice would 
have to be prepared, Petitioners would again have to file intervention requests 
(including information supporting standing), time limits would have to be 
reestablished, and we would have to review and act upon those requests. Because 
both NSP and the Staff support Florence Township’s standing, we would expect 
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that it could establish its standing with very little, if any, modification to its 
intervention petition. 

For all of these reasons, we be granting NSP's motion to suspend. As 
part of this suspension, the prehearing conference currently scheduled for 
December 17-19 in St. Paul, Minnesota, is being cancelled. As Florence 
Township has requested, we will provide 60 days from the end of suspension 
for the Petitioners to make such modifications as they deem necessary to their 
intervention petitions and to file their contentions. Thereafter, we will schedule 
a prehearing conference to consider the matters we would have considered at 
the December 17-19, 1996 conference. 

We are directing NSP to file quarterly status reports with the Board and 
parties or Petitioners, on the same dates as NSP files status reports with the 
NRC Staff. Although the same reports will probably suffice, the reports to 
the Board and parties or Petitioners should review the status of the state court 
litigation upon which the suspension request was founded. 

V. ORDER 

For the foregoing reasons, h d  based upon a consideration of the filings of all 
of the parties and Petitioners, it is, this 3d day of December 1996, ORDERED: 

1. NSP's Motion to Suspend Proceeding, dated November 13, 1996, is 
hereby granted. 

2. Florence Township's Motion to Dismiss Proceeding Without Prejudice 
is hereby denied 

3. The prehearing conference hereby scheduled for December 17-19, 1996, 
in St. Paul, Minnesota, is hereby cancelled, to be replaced by a similar 
conference following resumption of the proceeding. 

4. After NSP notifies the Board and parties'or Petitioners that it is prepared 
to resume the proceeding, the Board will provide at least 60 days for the 
amending of petitions for leave to intervene and filing of contentions. 

5. NSP is directed to file quarterly status reports with the Board and par- 
ties or Petitioners, on the same dates that it files its status reports with the NRC 
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Staff. The report filed with the Board and parties or Petitioners should review 
the status of the state court litigation. 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Charles Bechhoefer, Chairman 
ADMINISTRATIVE JUDGE 

Thomas D. Murphy 
ADMINISTRATIVE JUDGE 

Rockville, Maryland 
December 3, 1996 

Frederick J. Shon 
ADMINISTRATIVE JUDGE 
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GENERAL PUBLIC UTILITIES 
NUCLEAR CORPORATION 

(Oyster Creek Nuclear Generating 
Station) ' December 11,1996 

! 

The Acting Director of the Office of Nuclear Reactor Regulation denies pe- 
titions dated May 11 and June 14, 1996, filed with the Nuclear Regulatory 
Commission (NRC) by Mr. William decamp, Jr., on behalf of Oyster Creek 
Nuclear Watch (Petitioner) requesting the NRC to investigate statements made 
by GPU Nuclear Corporation (GPU) in the April 1996 publication Neighbor- 
hood Update (the Licensee's news magazine) and during sworn testimony on 
March 7, 1996, before the Lacey Township Zoning Board of Adjustment and 
take appropriate disciplinary action. The statements are that GPU and the Com- 
mission agree that a Licensee amendment request that involves the movement 
of spent fuel from the Oyster Creek Nuclear Generating Station spent fuel pool 
to the storage facility while the plant is at power "is not a safety issue but a 
procedural one7, and that it is unsafe to operate the Oyster Creek reactor without 
full-core offload capacity. The Petitioner asserts that the statements are false, 
referencing language in an NRC Bulletin stating that the NRC Staff determined 
that the Licensee's proposal involved an unreviewed safety question and that 
the NRC ruled in February 1985 in 10 C.F.R. Part 53 that reactors may safely 
be run without full-core offload capacity. 

, 

. 

OPERATING LICENSE: AMENDMENTS 
When the NRC receives an amendment application, it is required to follow 

specific procedures set forth in 10 C.F.R. $50.91. 

413 



TECHNICAL ISSUE DISCUSSED: FULL-CORE RESERVE 
While a full-core reserve capability is not an NRC licensing or safety 

requirement, maintenance of full-core reserve would enhance safety to some 
extent, and would also be needed to prevent extended reactor outages in the 
event a core must be discharged in order to inspect the reactor pressure vessel 
and perform other routine and unscheduled maintenance operations. 

DIRECTOR'S DECISION UNDER 10 C.F.R. 0 2.206 

I. INTRODUCTION 

By letters dated May 11 and June 14, 1996, Mr. William decamp, Jr., 
requested on behalf of Oyster Creek Nuclear Watch (the Petitioner) that the 
U.S. Nuclear Regulatory Commission (NRC or Commission) take action to 
investigate statements made by GPU Nuclear Corporation (GPU) in the April 
1996 publication Neighborhood Update (the Licensee's news magazine) and 
during sworn testimony on March 7, 1996, before the Lacey Township Zoning 
Board of Adjustment (the Zoning Board). The Petitioner asserts that the 
statements are false. The Petitioner further requests that NRC take appropriate 
disciplinary action against GPU management. The Petitioner's requests are 
being treated as petitions pursuant to secti0n~2.206 of Title 10 of the Code of 
Federal Regulations (10 C.F.R. 0 2.206). 

The specific statements of concerns are (1) the statement in the Neighborhood 
Update that GPU and the Commission agree that a license amendment request 
that involves the movement of spent fuel from the Oyster Creek Nuclear 
Generating Station spent fuel pool to the storage facility while the plant is at 
power "is not a safety issue but a procedural one" and (2) a sworn statement 
by Mr. Barton, ,who was the Director of the Oyster Creek Nuclear Generating 
Station, before the Zoning Board that it is unsafe to operate the Oyster Creek 
reactor without full-core offload capacity. The Petitioner, furthermore, requests 
that if no special situation is found that prevents Oyster Creek from operating 
without full offload capacity, the Commission take appropriate disciplinary 
action against GPU management for making a false statement under oath.' 

I -. . . - -  
'The Petitioner is not asserting that the Licensee has provided false information to the Nuclear Regulatory 
Commission. A licensee's obligation to ensure the completeness and accuracy of its communications with the 
Commission is set forth in 10 C.F.R. §50.9(a). This regulation requires. in p a  that "[i]nformation provided 
to the Commission by an applicant for a li,mnse or by a licensee or information required by statute or by the 
Commission's regulations, orders, or license conditions ta be maintained by the applicant or the licensee shall be 
complete and accurate in all material respects." 
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For the reasons stated below, I am denying the relief requested by the 
Petitioner. 

II. DISCUSSION 

A. GPU Statement That the Movement of the k e l  Raises a Procedural 
Issue, Not a Safety Issue 

As a basis for the request regarding the fist  concern that the statement in the 
Neighborhood Update is untrue, Petitioner referenced the following excerpts 
from NRC Bulletin 96-02 (NRCB 96-02), ‘Movement of Heavy Loads Over 
Spent Fuel, Over Fuel in the Reactor Core, or Over Safety-Related Equipment,” 
of April 11, 1996 

The NRC staff audited both the initial and updated 10 C.F.R. 50.59 evaluations performed 
by the Licensee [GPU Nuclear] and determined that the proposed cask movement activities 
represent an unreviewed safely question that should be submitted to the NRC for review and 
approval pursuant to the requkments of 10 C.F.R. 50.59 and 50.90. . . . Accordingly, as 
defined in 10 C.F.R. 50.59(c), if an activity is found to involve an unreviewed safely question. 
an application for a license amendment must be filed with the Commission pursuant to 10 
C.F.R. 50.90. 

GPU met with the NRC Staff on November 19, 1993, to discuss plans 
for using the reactor building crane to move spent fuel out of the spent fuel 
pool in a transfer cask for transportation to the dry cask storage facility during 
power operations at Oyster Creek During the discussions, the NRC Staff raised 

-criteria of NUREG-0612, “Control of Heavy Loads at Nuclear Power Plants.” 
GPU indicated that this special application of the crane would be evaluated 
pursuant to 10 C.F.R. 5 50.592 NRC stated that it would conduct an audit of the 
50.59 evaluation. I 

In April 1995, GPU informed NRC that the section 50.59 evaluation for use 
of the crane to move the transfer cask was complete. On May 2 and 3, June 12, 
and October 12 and 13, 1995, the NRC Staff conducted onsite audits and met 
with GPU at Oyster Creek regarding the use of the crane. On November 2,1995, 
in a telephone call between the NRC Staff and Mr. Keaten, Vice President and 

concerns regarding the use of the crane and its ability to meet the heavy load I 

*Section 50.59 provides, in part, that a licensee may rnake changes in the facility or procedures as defined in 
the safety analysis report without prior Commission approval unless the proposed change involves a change in 
the technical specifications or an unreviewed safety question. The regulation, furthermore, m p k  the licensee 
to prepare and maintain a written safety evaluation addressing the issue of whether the proposal involves an 
unreviewed safety question. A proposal is d e e d  to involve an unreviewed safety question if (1) it involves an 
increase in the probability or consequences of an accident previously evaluated; or (2) aeates the possibility of a 

of safety as defined in the basis for any technical specification. 

1 .< 

new or different kind of accident from any accident previously e v a l d ,  or (3) involves a reduction in a margin ! 
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Director, Technical Functions, GPU, the NRC Staff advised GPU that the Staff's 
concerns regarding the use of the non-single-failure-proof crane to move the 
100-ton transfer cask while the plant was at power had not been resolved by its 
section 50.59 evaluation. Specifically, the Staff was concerned that the activity 
involved the movement of loads heavier than previously considered in the final 
safety analysis report (FSAR) and, therefore, might reduce the margin of safety, 
and that a load drop in the reactor building might result in consequences greater 
than previously evaluated in the FSAR and, therefore, may pose an unreviewed 
safety question. 

Consequently, Mr. Keaten advised the Staff&at GPU w p  considering a plant 
modification, including reactor building, crane upgrades, that would address the 

The NRC Staff inspected the Licensee's updated section'50.59 evaluation 
which considered the reactor building crane upgrades. The NRC Staff's 
inspections, included sending a team to Oyster Creek. The Staff concluded 
that its safety concerns had been addressed and,resolved. The NRC Staff 
also determined that the Licensee's'planned movement of spent fuel to the 
dry storage facility during p l h t  operation was. safe and in accordance with 
all license requirements. Notwithstanding the technick acceptability of the 
Licenske's methodology and 'analysis in the updated section 50.59 evaluation, 
NRC Staff determined that since the possibility of ,an unreviewed safety question 
(USQ) had been involved beforq , ~ e  Licensee made modifications to upgrade the 
reactor building crane, GPU must submit a license amendment application for 
the proposg cask movement, activities., At the public meeting, on Febwary 29, 
1996, GPU was informed by the NRC Staff that an amendment was required. 
When the NRC redeives an.amendment application, it is required to follow 

Accordingly, the Staff finds, after its review and evaluation of the Licensee's 
proposed,action, that there are no safety issues preventing the adoption of the 
proposal, but procedures require amendment approval before the proposal can 

, .  

_' . , , ,  I 

Staff's,concerns. I , , ,  

specific procedure, set forth in 10 C.F.R. 0 50.91.3 . ,  

be ,implemented. " .  - ,  
I _  

.!I " . I  1 1  , ,  - .1. i I 

Bi GPU Statement Concerning Safe Operation and M-Core  
, '- Discharge'Capability '. 
I ,  I .  

I 

As basis for the Petitioner's request concerning GPU statements about safety 
and full-core discharge capability, the Petitioner sets forth excerpts from Mr. 

~ , _ *  

3Section 50.91 requires the Commission to use specified procedures when it receives an application requesting 
an amendment to an operating license including procedures that concern consulting the state in which the facility 
is located and procedures '+concerning providing notification to the public of the Licensee's,amendment, the 
Commission's findings or determinations regarding the amendment, and opportunity for a hearing. 

416 



! 
I I q 

1 i 

I ‘ .  

1 
< I  

I 

Barton’s testimony of March 7, 1994, before the Zoning Board, and states that 
“the NRC ruled in February 1985 in 10 C.F.R. Part 53 that reactors may safely 
be run without full-core offload ~apacity.”~ 

The Petitioner quoted in a letter and enclosed, underlined in red [italicized 
below], copied portions of Mr. Barton’s testimony as follows: 

:‘. ’ , , 

, .*> 
. .  

’ !  

5548,5549 (1985). 

I 

If we do not install the dry spent fuel storage modules by 1996, the plant would not have 
the capacity of totally off-loading fuel from the reactor to the in-plant spent fuel pools. 

In order to operate safely we should be able to remove thisfuelfrom the reactor and store 
it in the spent storage pool. . . . (transcript p. 95) 

Without dry storage and without the ability to remove this fuel from the reactor, the plant 
would not be able to operate. (transcript p. 95) 

Mr. Barton’s full testimony in context with the Petitioner’s extracted quotes 

(transcript pp. 94-95) 

is as follows: 

The fall of 1996 is a critical time for plant operations. If we do not install the dry spent 
fuel storage modules by 1996, the plant would not have the Capability of totally off-loading 
fuel from the reactor to the in-plant spent fuel pool. This is not a desirable operating 
configuration, should the plant need to conduct internal inspections of the reactor vessel that 
would require fuel to be removed from the reactor. In order to operate safely we should be 
able to remove this fuel from the reactor and store it in the spent fuel storage pool inside 
the plant, and after 1996 we will not have the flexibility to do that. Without dry storage and 
without the ability to remove a l l  the fuel from the reactor, the plant would not be able to 
operate. (transcript p. 95) 

Taken in context, it appears that what Mr. Barton is stating is that he is 
concerned with operations management due to the inability to have full-core 
offload capability and that having full-core offload capability can in certain 
situations enhance safety. The plant has the capacity to complete one more 
refueling operation before they will not be able to operate without dry storage 
capability as Mr. Barton stated. The Commission has stated a similar view with 
regard to the issue of maintaining full-core reserve storage capability: 

While a full core reserve capability is not an NRC licensing or safety requirement, mainte- 
nance of full core reserve would enhance safety to some extent, and would also be needed 
to prevent extended reactor outages in the event a core must be discharged in order to in- 
spect the reactor pressure vessel and perform other routine and unscheduled maintenance 
operations? 

i 
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The December 6,1993 Zoning Board hearing tesfin;ony of Mr. Gordon Bond, 
Director of Nuclear Analysis ,and Fuel for GPU Nuclear, also supports the view 
that the concern is with operations management. When asked whether it is 
important to maintain full-core discharge capabili6, Mr. Bond responded as 
follows: 

We believe it is. It's not required by Rderal Regulations, but we believe it's prudent to 
allow sufficient reserve capacity. in our pool to be ab le^ to offload the core any time that we 
may have to. For example, you may want to do some inspections inside the vessel, and to 
do that you'll need to remove all of the fuel. (transcript p. 32) 

Accordingly, the Staff finds that the statements and remarks of Mr. Barton in 
their context are not false or misleading. 

r V. CONCLUSION ' 

The NRC Staff has reviewed the statements made by GPU in the April 1996 
Neighborhood Update (the Licensee's news magazine) and the testimony of 
GPU managers before a local zoning board and concluded that the assertions 
raised by the Petitioner are without merit and that there is no basis to take any 
action against GPU. Accordingly, the Petitioner's requests are denied. 

A copy of this Director's Decision will be filed with the Secretary of the 
Commission for the Commission to review as stated in 10 C.F.R. $2.206(c). 
This Decision will become the final action of the Commission 25 days after 
issuance unless the Commission, on its own motion, institutes a review of the 
Decision within that time. 

' FOR d NZJCLEAR 
REGULATORY COMMISSION 

Dated at Rockville, Maryland, 
this 11th day of December 1996. 

Frank J. Miraglia, Jr., Acting 

Office of Nuclear Reactor 
Director 

Regulation 
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By a petition dated August 21,1995, and supplemented on August 28, 1995, 
from Mr. George Galatis and We the People, Inc. (Petitioners), Petitioners raised 
issues regarding the Millstone Nuclear Power Station, Unit 1 (Millstone Unit 
l), operated by Northeast Nuclear Energy Company W C O  or Licensee). 
Petitioners asserted that the Licensee has knowingly, willingly, and flagrantly 
operated Millstone Unit 1 in violation of License Amendments No. 39 and 
No. 40. Specifically, Petitioners assert that NNECO has offloaded more fuel 
assemblies into the Millstone Unit 1 spent fuel pool (SFP) during refueling 
outages than permitted under these license amendments. Petitioners also asserted 
that License Amendments No. 39 and No. 40 for Millstone Unit 1 are based on 
material false statements made by the Licensee in documents submitted to the 
NRC. 

Based on their assertions, Petitioners requested a variety of actions. Petition- 
ers requested institution of a proceeding under 10 C.F.R. § 2.202 to suspend the 
license for the Millstone Unit 1 facility for a period of 60 days after the unit is 
brought into compliance with the license and the design basis and to revoke the 
operating license for the Millstone Unit 1 facility until it is in full compliance 
with the terms and conditions of its license. Petitioners also requested that, be- 
fore reinstatement of the license, a detailed independent analysis of the offsite 

1 

I 

I dose consequences of the total loss of SFP water be conducted. 
a* * I  :'. 1 
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In a Partial Director’s Decision issued on December 20, 1996, the Acting 
Director of the Office of Nuclear Reactor Regulation noted that Petitioners had 
asserted wrongdoing on the part of the Licensee and that the NRC Staff has not 
yet completed its review of this issue. 

However, as the NRC Staff had completed its technical assessment of core 
offloading practices at Millstone Units 1, 2, apd 3 and Seabrook Unit 1, the 
Acting Director considered it appropriate to issue a Partial Director’s Decision 
discussing this issue and describing actions taken by the NRC which, in part, 
address Petitioners’ requests. I 

PARTIAL DIRECTOR’S DECISION UNDER 
10 C.F.R. 52.206 

I. INTRODUCTION 

On August 21, 1995, Mr. George Galatis and We the People, Inc. (Peti- 
tioners), filed a petifion with the Executive Director for Operations of the U.S. 
Nuclear Regulatory Commission (NRC) pursuant to section 2.206 of Title 10 of 
the Code of Federal Regulations (10 C.F.R. 0 2.206). A supplement to the pe- 
tition was submitted on August 28, 1995. These two submittals will hereinafter 
be referred to as the “petition.” 

The petition raised three issues ’regarding the Millstone Nuclear Power 
Station, Unit 1 (Millstone Unit l), operated by Northeast Nuclear Energy 
Company W C O  or Licensee). First, Petitioners asserted that the Licensee 
has knowingly, willingly, and flagrantly operated Millstone Unit 1 in violation 
of License Amendments No. 39 and No. 40. Specifically, Petitioners assert that 
NNECO has offloaded more fuel assemblies into the Millstone Unit 1 spent 
fuel pool (SW) during refueling outages than permitted under these license 
amendments. Second, Petitioners asserted that License Amendments No. 39 
and No. 40 for Millstone Unit 1 are based on material false statements made by 
the Licensee in documents submitted to the NRC. Third, the license amendment 
proposed by the Licensee in a letter dated July 28, 1995, regarding offloading 
of the entire core of spent fuel assemblies at Millstone Unit 1 should be denied 
and the Licensee should be required to operate in full conformance with License 
Amendment No. 40. 

On the basis of these assertions, the’petitioners requested that the NRC 
institute a proceeding under 10 C.F.R. 52.202 to suspend the license for the 
Millstone Unit 1 facility for a period of 60 days after the unit is brought into 
compliance with the license and the design basis and to revoke the operating 
license for the Millstone Unit 1 facility until it is in full compliance with 
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the terms and conditions of its license. Petitioners also requested that before 
reinstatement of the license, a detailed independent analysis of the offsite dose 
consequences of the total loss of SFP water be conducted and that the NRC 
take enforcement action against NNECOgursuant to 10 C.F.R. $0 50.5 and 50.9. 
Finally, Petitioners requested that the license amendment sought by NNECO be 
denied. 

By letter dated October 26, 1995, the NRC informed the Petitioners that 
the petition had been referred to the Office of Nuclear Reactor Regulation 
pursuant to 10 C.F.R. $2.206 of the Commission's regulations for preparation 
of a response. The NRC also informed the Petitioners that the NRC Staff would 
take appropriate action within a reasonable time regarding the specific concerns 
raised in the petition. Additionally, the Petitioners were informed that their 
request with regard to issues associated with the requested license amendment 
(i.e., Petitioners' third issue) was not within the scope of section 2.206 and thus 
was not appropriate for consideration under section 2.206. See Pacific Gar and 
Electric Cu. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), CLI-81-6, 
13 NRC 443 (1981).' Therefore, this issue will not be addressed in this or any 
subsequent Director's Decision. 

Petitioners' supplement of August 28, 1995, provided additional information. 
A portion of the Petitioners' supplemental letter of August 28, 1995, contained 
assertions relating to the third issue. Specifically, regarding Millstone Unit 3, 
the Petitioners asserted that there is a material false statement in a submission 
used to support a previous license amendment and that there is an unanalyzed 
condition in the Updated Final Safety Analysis Report (UFSAR)  with regard to 
system piping not being analyzed for the full-core-offload normal end-of-cycle 
event. Also, with regard to Seabrook Station Unit 1, Petitioners asserted that 
there are Technical Specification violations related to criticality analysis and 
gaps in Boraflex material. As the third issue is outside the scope of section 
2.206, these assertions will not be addressed in this or subsequent Director's 
Decisions. However, the Staff is reviewing these assertions and the Staff's 
findings will be forwarded to the Petitioners by separate correspondence. 

Petitioners' supplemental letter also provided additional information on the 
first issue. Specifically, the Petitioners asserted that the licensees for Millstone 
Units 2 and 3 and Seabrook Unit 1 also performed full-core offloads in violation 

'Petitioners' concerns related to the license amendment were considered by the NRC Staff during the license 
amendment review process. A license amendment was issued by the NRC Staff on November 9.1995. A number 
of Petitioners, including We the People, Inc., sought to intervene in the license amendment proceeding. Two 
Petitioners, including We the People, Inc., were found to have standing to intervene and were. admitted to the 
proceeding subject to the filing of at least one admissible contention. Based upon confirmation by counsel for these 
Petitioners that no contention would be filed, the Atomic Safely and Licensing Board terminated the proceeding 
on April 15, 1996. 
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of their licenses. These assertions will be addressed in this Partial Director's 
Decision. 

Petitioners' issues 1 and 2 assert wrongdoing on the part of the Licensee. 
The NRC Staff has not yet completed its review of possible wrongdoing on 
the part of the Licensee and will address this issue in a subsequent Director's 
Decision. 

The NRC Staff has, however, completed its technical assessment of core 
offloading practices at Millstone Units 1, 2, and 3 and Seabrook Unit 1 and 
these areas are discussed below. As explained below, the NRC Staff has taken 
actions that, in part, address the Petitioners' requests. , 

II. DISCUSSION 

A. Requests to Revoke and Suspend the Operating License for 
Millstone Unit 1 

The Petitioners based their requests on their issues that the Licensee has 
knowingly, willingly, and flagrantly operated Millstone Unit 1 in violation of 
License Amendments No. 39 and No. 40 and that License Amendments No. 
39 and No. 40 for Millstone Uht  1 are based on material false statements. 
Spe&fically, the Petitioners stated, that the Licensee conducted full-core offloads 
as a routine practice when ik licensing-basis analyses assumed one-third core 
offloads as the normal refueling practice. In their August 28 supplemental 
letter, the Petitioners asserted that the licensees for Millstone Units 2 and 3 and 
Seabrook Unit 1 also performed full-core offloads in violation of their licenses. 
The Petitioners further contend that the Licensee's actions subject&d the public 
to an unacceptable risk. As previously noted, the Tongdoing aspects of the 
Licensee's actions will not be addressed in this Director's Decision. However, 
the technical aspects associated with core offloading practices will be addressed 
in the following paragraphs. For perspective, the NRC Staff's conclusions are 
prefaced byy an abbreviated history of this issue. 
On October 18, 1993, the Licensee issued Licensee Event Report (LER) 93- 

11. The LER stated that the Licensee had made inappropriate assumptions in 
the analysis that was performed in support of License Amendment No. 40 for 
Millstone Unit 1. Specifically, the normal refueling analysis assumed a one- 
third core offload when Unit 1 routinely performed full-core refueling offloads. 
Following issuance of LER 93-11, the Licensee conducted refueling outage 
(RFO) 14 in 1994. The Licensee used a waiting period between the one-third 
core offload and the full-core offload during E O  14 to ensure that the SFF 
bulk temperature remained within the temperature design parameters identified 
in LER 93-11 and the UFSAR. 
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On April 22, 1994, the NRC issued Inspection Report (IR) 50-245/94-01, 
50-336/94-01, and 50-423/94-01. The NRC Staff's review of LER 93-11 was 
included in this inspection report. The NRC Staff found that the Licensee for 
Millstone Unit 1 had historically removed all of the fuel assemblies to the SFP 
during refueling outages. The NRC Staff noted that this operating practice 
was not consistent with the spent fuel analysis design-basis assumptions in the 
UFSAR. Therefore, the NRC Staff concluded that the Licensee had failed to 
maintain spent fuel analysis design assumptions in plant operating practices. 
However, because the violation was a Licensee-identified Severity Level IV 
violation meeting the criteria set out in section W . B  of the NRC Enforcement 
Policy,2 a Notice of Violation was not issued. The purpose of this policy 
regarding NRC discretion for citing violations is to encourage and support 
licensee initiatives for self-identification and correction of problems? 

From July 10 through July 14, 1995, the NRC Staff conducted a safety 
inspection of several previously identified technical issues at Millstone Units 1, 
2, and 3, including the Licensee's refueling offload practices that were reviewed 
previously. The results of the inspection were documented in NRC IR 50- 
245/95-28, 50-336/95-28, and 50-423/95-28 issued on September 1, 1995. The 
Staff noted that during RFOs 12, 13, and 14, the Licensee performed full-core 
offloads at Millstone Unit 1. The Staff concluded that these outages may have 
been performed outside the design basis of Millstone Unit 1. The Staff also 
concluded that the Licensee did not completely and accurately describe in its 
submittals for License Amendments No. 39 and No. 40 the refueling activities 
as they were actually conducted. The Licensee was routinely performing full- 
core offloads during refueling outages, but the amendment submittals stated that 
"normal'7 refueling offloads were one-thiid core offloads. Enforcement action 
associated with the Staff's findings will be taken, as appropriate, upon final 
resolution of the Petitioners' contentions regarding possible wrongdoing. 
On July 28,1995, the Licensee requested a license amendment to use full-core 

offloads as the normal refueling practice at Millstone Unit 1. The Licensee pro- 
posed plant modifications to support this license 'amendment. The Staff granted 
the Licensee's amendment request on November 9, 1995. The NRC's approval 
of the Licensee's request was based on design changes, procedure revisions, and 
enhanced administrative controls that did not exist during prior refueling activ- 
ities. In the cover letter forwarding the granted license amendment, the Staff 
noted that NNECO's design and operational practices for full-core offloads were 
more conservative than NRC recommendations and industry standards. 

'"General Statement of Policy and Procedure for NRC Enforcement Actions:' at that time contained in Appendix 
C to 10 C.F.R part 2 
3The NRC S W ,  in response to Petitioners' requests, is evaluating possible wrongdoing assoaared with this 
violation and will reassess the appropriateness of exercising enforcement discretion when the NRC Staff's review 
is complete. 

I. 



On November 4, 1995, the Licensee shut down Millstone Unit 1 for the 
planned 50-day YO 15. The Licensee for Millstone Unit 1 has not yet restarted 
the plant ftom this shutdown. 

,In part, in response'to 'the concerns the Petitioners raised, from October 24 to 
November 10, 1995, the NRC Staff performed an inspection at Millstone Unit 1 
to ensure the Licensee's planned refueling operation would be done< safely and in 
accordance with its license, .design basis, and plant procedures., The inspection, 
was continued from March.4 to 14,, 1996. The results of this Millstone Unit, 
1 inspection were documented in NRC IR 50-245/95-82, issued July 10, 1996. 
The NRC Staff conc1,uded that-the Licensee could safely offload fuel for RFO 
15. However, &e inspection identified design control questions related to the 
SFP cooling system. Consequently, thestaff concluded that additional Licensee 
efforts were needed to identify and corryt deficiencies related to the Licensee's 
SFP cooling systems and their operation:' Two areas of concern involvql the 
Licensee's failyre (1) to conduct adequate safety evaluations in accordance with 
10 C.F.R. Q 50.59 and (2) to take adequate design control measures in accordance 
with Appendix B of 10 C.F.R. Part 50. These items were cited as apparent 
violations. PkC is considering,:enforcement action associated ,with the Staff's 
findings. 

At a public meeting on December, 5, 1995: the NRC's' Acting Inspector 
General stat+ that, based on an investigation conducted by his'office, refueling 
activities at Millstone Unit 1 may,not have been conducted consistent with the 
Millstone Unit 1 UFSm.'' , ' ,. 

On December 13, 1995, pursuant to 10 C.F.R. 0 50.540, the NRC required 
that NNECO provide the IkC'with additional information to describe the actions 
taken to ensure that future operation of Millstone Unit 1 will be conducted in 
accordance with the terms and conditions of the Millstone Unit 1 operating 
license, the Com~i~ission's qegulations, and the Millstone Unit 1 UFSAR. NRC 
concerns related to past refueling activities at Millstone Unit 1 were a major 
impetus for this request. The December 13,1995 letter required this information 
to be submitted before the plant's restart. 

In January 1996, the NRC placed the Millstone facility on NRC's 'Watch 
List" as a, Category 2 facility. Plants in this category have been identified 
as having weaknesses that w a r r h  increased NRC attention. The NRC Staff 
based its actions on the numerous problems identified by both the NRC and the 
Licensee and the repeated failure of the Licensee's corrective action programs 
to prevent recurrence of $,=e problems. 

On Fkbr6ary 20, 1996, the Licensee shut down Millstone Unit 2 when 
both trains of the high-pressure safety injection (HPSI) system were declared 

~. 

4~e'resulvj of the investigation were documented on December 21, 1995, in Office of Inspector General Event 
Inquiry, "NRC Failure to Adequately Regulate - Millstone Unit 1," Case No. 95-77L 
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inoperable due to the potential to clog the HPSI discharge throttle valves during 
the recirculation phase following a loss-of-coolant accident. The Licensee for 
Millstone Unit 2 has not yet restarted the plant from this shutdown. 

On February 22, 1996, the Licensee issued “ACR 7007 - Event Response 
Team Report,” which describes the underlying causes for numerous inaccuracies 
contained in Millstone Unit 1’s UFSAR. The 7007 Report also acknowledged 
that because of the nature of the identified causes, the potential existed for the 
presence of siMlar configuration management problems at the Haddam Neck 
Plant and Millstone Units 2 and 3. In response to the 7007 Report and on 
the basis the NRC’s own inspections of Millstone Unit 2 indicating problems 
such as those described in the 7007 Report, the NRC issued a letter on March 
7, 1996, to NNECO, pursuant to 10 C.F.R. $50.54(f), requiring that the type 
of information requested for Millstone Unit 1 on December 13, 1995, also be 
provided for Millstone Unit 2. This information had to be submitted before 
the plant’s restart. In addition, although the NRC‘s inspection history did not 
indicate that similar problems existed at Millstone Unit 3 and Haddam Neck 
Plant, the NRC issued a separate letter on March 7, 1996, pursuant to section 
50.540 requiring the Licensee to address the applicability of the conclusions 
of the 7007 Report to these plants. 

Following the March 7 letters, the NRC conducted a special inspection at 
Millstone Unit 3 that identified design and other deficiencies similar to those 
reported in the 7007 Report. On March 30, 1996, the Licensee for Millstone 
Unit 3 shut down the plant after it was determined that containment isolation 
valves for the auxiliary feedwater turbine-driven pump were inoperable because 
the valves did not meet NRC requirements. The Licensee for Millstone Unit 3 
has not yet restarted the plant from this shutdown. 

In a letter dated April 4, 1996, to the Licensee pursuant to section 50.540, 
the NRC stated that an NRC special inspection team found programmatic issues 
and design deficiencies at Millstone Unit 3 that were similar to those at Millstone 
Units 1 and 2. Thus, by this letter, the NRC required information for Millstone 
Unit 3 that was similar to that previously required for Millstone Units 1 and 2. 
This information had to be submitted before the plant’s restart. 

On April 8, 1996, the NRC Staff held the informal public hearing that the 
Petitioners requested. Information gained at this hearing was considered in the 
preparation of this Partial Director’s Decision and will be considered in the 
preparation of the Final Director’s Decision. 

On May 21, 1996, pursuant to section 50.540, the NRC issued a letter to 
the Licensee requiring specific information regarding design and configuration 
deficiencies identified at each of the Millstone units, as well as a detailed 
description of the Licensee’s plans for completion of the work required to 
respond to the NRC’s previous letters. 
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By letters dated June 20 ahd July 2, 1996, h e  Licensee responded to the 
NRCs letter of May 21, 1996.' In its letters, the Licensee informed the NRC that 
Millstone-Unit 3 would,be the 'first Millstone unit that the Licensee planned to 
restart, The Licensee dso described its configuration management pl& (CMP) 
that is' intknded' io prohde reasonable ass&ance that the fuke operation of 
Millstone Unit 3! will be conducted in accordance with its design basis. 

Ih June 199,6, at the d$&tion of the' Commission, the Staff informed the 
Licensee that the Mil$tone facility had b y n  designated a 'Watch List" Category 
3 facility. Pla,;l@ 'in this category have been identified as having significant 
weaknesses that, warrant' keeping the plant shut down until the Licensee can 
demonstrate to the NRC that adequate programs have been established and 
implemented to ensure substantial improvement in ,the plant. This designation 
also requires the NRC S,taff to obtain the Commission:s approvd before restart 
of b e  facility: 

During an August 12,1996 m&ting with &e Licensee, the Staff informed the 
Licensee that the NRC Staff believd NNECO should establish an independent, 
corrective action verification program io provide additional assurance that the 
Licensee has effectively corriited its configuration management problems at all 
Millstone units., The NRC concluded that the Licensee's CMP was not sufficient 
to ensure the correction of the.problems noted at the Millstone units, given the 
Licensee's history of poor perforplapce in ensuring complete implementation of 
.the corrective action fo; both \known degraded and nonconforming conditions 
and past violations of NRC requirementi. ' 

In response to the Staff's commenti in the August 12 meeting, in a letter dated 
August 13, 1996, the Licensee submitted its'plan for conducting b independent 
review of the results of the Licensee's regarding establishment of adequate 
design bases and design controls.' 

On August 14, 1996, the NRC issued a Conhatory  Order Establishing 
an Independent Cokective Action Verification hogram (Effective Immediately) 
for Millstone Units 1, 2, and 3 (ICAW Order). The NRC issued the order 
because of the Licensee's history of poor performance in ensuring complete im- 
plementation of corrective actions for both known degraded and nonconforming 
conditions k d  past violations-of NRC requirements. In addition, the magnitude 
and scope of the design and configuration deficiencies identified at the Millstone 
units indicated ineffective implementation of'oversight programs, including the 
NRC-approved quality assurance program. Thus, the NRC ordered the Licensee 
to obtain the seivices of organization independent of the Licensee and its 
design' contractors to conduct a multidisciplinary review of Millstone Units 1,2, 
and 3. The ICAVP is to provide independent verification that, for the selected 
systems; the Licensee's C& h& identified and resolved existing problems; doc- 
umented licensing and desigq bases, and established programs, processes, and 
procedures for effective configuration management in the future. 

I '  
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Additionally, on the basis, in part, of the UFSAR compliance deficiencies 
found at Millstone Units 1, 2, and 3, on October 9, 1996, pursuant to section 
50.540, the NRC issued letters to all operating reactor licensees. The letters 
required licensees to submit information to provide confidence and assurance 
that licensees are operating and maintaining their plants within the design 
bases and that any design-basis deviations are reconciled in a timely manner. 
Specifically, the NRC Staff required licensees to describe their configuration 
management processes, provide their rationale for concluding that the design- 
basis requirements have been translated into procedures, provide their rationale 
for concluding that the plant configuration and performance are consistent with 
the design bases, describe their processes for identifying and correcting design- 
basis problems, and provide their assessment of the effectiveness of their current 
programs. 
On the basis of its review and inspections of the Millstone Unit 1 SFP issues, 

the NRC Staff has concluded that the design of the SFP and related systems 
at Millstone Unit 1 was adequate to protect public health and safety during 
full-core offloads.' The Staff concluded that the probability of reaching boiling 
conditions in the SFP when there has been a full-core offload would be low. 

At Millstone Unit 1, the systems that have an SFP cooling capability (i.e., SFP 
cooling system (SFPCS) and shutdown cooling system (SDCS)) are designed 
to receive power from two separate and independent emergency buses that can 
receive power from either of two onsite power supplies following a loss of 
normal power. The independence of the systems reduces the probability of an 
event capable of causing a sustained loss of SFP cooling. Assuming the SFP 
cooling function is lost despite this feature, there would be a substantial period 
of time available in which to restore cooling before boiling occurs because of 
the large volume of water in the SFP and the reactor cavity during refueling 
outages. In the unlikely event that boiling occurs, the adverse safety impact of 
a boiling SFP is relatively low because the safety systems subject to adverse 
environmental conditions from SFP boiling would not have a necessary function 
when irradiated fuel has been transferred from the reactor vessel to the SFP. The 
water lost because of boiling can be replaced by the condensate system, which 
is a seismic Category I safety-related makeup source, or from the fire protection 
system. 

In addition to the design features previously discussed, to support its license 
amendment request of July 28, 1995, to conduct full-core offloads as the normal 
refueling practice at Millstone Unit 1, the Licensee further upgraded its SFP 

'Based on its inspection and Licensee submittals, the NRC Staff has identified some instances when the Licensee 
prematurely performed full-core offloads at Millstone Unit 1. Although the safety signifimce of these oftloads 
was low. there is a regulatory concern associated with this practice and the. NRC Staff is considering enforcement 
action with regard to it. 
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cooling capability by installbg a cross-connect between the SDCS and the 
SFPCS. This modification provided a redundant train of shutdown cooling for 
use during full-core offloads. i 

The Petitioners' supplemental letter of August 28, 1995, contained three ' 
allegations regarding core offloading practices at other facilities. The Petitioners 
noted that the allegations were given to Mr. Galatis and that he had no firsthand 
knowledge lof the veracity of the allegations and did not, himself, allege the 
conditions exist or existed. However, Mr. Galatis contended that, considering the 
source, the allegations would appear to have substantial merit. These allegations 
are addressed in the following paragraphs. 

The Petitioners asserted that, at Millstone Unit 2, the Licensee engaged in 
violations of its Technical Specifications by offloading more than one-third of 
the core into the SFP during normal end-of-cycle refueling outages. 

On the basis of the NRC Staff's review of Licensee documentation, the NRC 
Staff found that the Licensee routinely, with justified exceptions, conducted one- 
third core offloads for the Millstone Unit 2 refueling outages in accordance with 
its licensing basis. 

The Petitioners asserted that, at Millstone Unit 3, the Licensee also engaged in 
full-core offloads during normal refueling outages in violation of the applicable 
license amendment. 

The Staff found that License Amendment No. 60, dated March 31,1991, was 
the applicable license amendment for current SFP storage issues. The Licensee 
requested this amendment in a letter dated November 30, 1990. In this letter, 
the Licensee stated that, although the design basis had assumed that normal 
refueling outages would use partial-core offloads, for Millstone Unit 3, a full- 
core discharge is the actual normal refueling practice. The design-basis analyses 
limited the allowed number of full-core discharges to six for the 40-year life of 
the plant. The Licensee stated that, if it decides to continue offloading a full 
core as a normal event, the design basis would be changed before it exceeded 
the design-basis limit of six full-core offloads. The Staff did not object to 
the Licensee's use of full-core offloads when License Amendment No. 60 was 
issued. 

The Staff notes that the practice at Millstone Unit 3 is inconsistent with 
the original design-basis assumptions regarding normal RFO offloads. As was 
the case with Millstone Unit 1, the Licensee was routinely performing full-core 
RFO offloads when the design basis assumed that partial-core offloads would be 
the normal RFO offload. Since the plant was analyzed for at least six full-core 
offloads and the Licensee has not exceeded this number of full-core offloads, 
the safety significance of this issue is low. The Staff, on a generic basis, 
is considering the appropriate actions for licensees that have been conducting 
full-core offloads as their routine refueling practice when their design-basis 
assumptions for normal fuel offloads were based on partial RFO offloads. The 
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Staff will take appropriate action for Millstone Unit 3 once it makes this generic 
determination. 

The Petitioners asserted that Seabrook Unit 1, which is operated by the North 
Atlantic Energy Service Corporation, was also operated in violation of the terms 
of its operating license by discharging the full core to the SFP during routine 
refueling outages. 

The NRC Staff found that all RFOs at Seabrook Unit 1 have involved 
discharge of the entire core to the SFP. Neither the Seabrook Unit 1 operating 
license nor the plant Technical Specifications contain a limit on the fraction of the 
core that may be discharged to the SFP during refueling. The UFSAR originally 
did not state which type of offload would be performed routinely. However, the 
UFSAR did contain heat load assumptions. Before the first two RFO offloads, 
the Licensee verified that these assumptions would not be exceeded during the 
RFO. Before the third refueling outage, under the provisions of section 50.59, 
the UFSAR was revised to explicitly state that full-core discharge is routinely 
performed as part of a normal refueling. On the basis of its review, the Staff 
found that the Licensee for Seabrook Unit 1 has conducted its core offloads in 
accordance with the facility's design basis. 

The Petitioners requested suspension and revocation of the operating license 
for Millstone Unit 1. As previously discussed, the relative safety significance of 
the full-core offloads performed at Millstone Unit 1 is low. However, all three 
Millstone units have been found to have significant design-basis deficiencies. 
The NRC has issued letters to NNECO for each Millstone facility requiring that 
certain information pertaining to actions taken to address design configuration 
issues be submitted to the NRC and requesting its submittal before the restart of 
the facilities. Additionally, the NRC has issued the ICAVP Order to the Licensee 
requiring an independent verification of its broad configuration management 
corrective actions before restarting of any Millstone units. 

These actions taken by the NRC are relevant to the issues raised by the 
Petitioners regarding adherence by the Licensee to its licensing basis. Further, 
the actions taken are much broader than those requested by Petitioners in 
that Petitioners' requests were limited to the SFP design basis at Millstone 
Unit 1. Thus, the NRC's actions to date constitute a partial grant of the 
Petitioners' requests regarding suspension and revocation of the operating 
license for Millstone Unit 1. 
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B. Request to Perform a Detailed Independent Analysis of the Offsite 
Dose Consequences of the Total Loss of Spent &el Pool Water 

The risk of accidents in spent fuel storage pools beyond the design basis 
was examined in WASH-1400.6 In this study, it was concluded that the risks 
associated with the spent fuel are orders of magnitude below those involving 
the reactor core because of the simplicity of the SFP. 

This issue was reexamined in the late 1980s because (1) spent fuel was being 
stored on site instead of being reprocessed and (2) some laboratory studies 
provided evidence of the possibility of fire propagation between assemblies 
stored in an air-cooled environment. The dose estimate portions of the study 
were performed by the Brookhaven National Laboratory. The results of this 
reexamination were published in NUREG-1353.' The NRC Staff concluded that 
SFP accidents beyond the design basis did not warrant additional regulatory 
action because of the large inherent safety mygins in the design and construction 
of the SFP. 

' Additionally, because of SFP safety questions that were first reported to the 
NRC Staff in November 1992 by two engineers who formerly worked under 
contract for the Pennsylvania Power & Light Company, the NRC again revisited 
this issue. The principal safety concern the Staff reviewed involved the potential 
for a sustained loss of SFP cooling and the potential for a substantial loss of 
spent fuel coolant inventory that could expose irradiated fuel.* 

The NRC Staff completed its work under the task action plan in July 1996. 
The Staff forwarded the results of its review to the Commission on July 26, 
1996.9 In the report, the Staff concluded that existing SFP structures, systems, 
and components provide adequate protection for public health and safety. 
Protection is provided by several layers of defense involving accident prevention 
(e.g., quality controls on design, construction, and operation), accident mitigation 
(e.g., multiple cooling systems and multiple makeup water paths), radiation 
protection, and emergency preparedness. The Staff has reviewed and approved 
design features addressing each of these areas for spent fuel storage for each 
operating reactor. In addition, the limited risk analyses available for spent fuel 
storage suggest that current design features and operational constraints cause 
issues related to SFP storage to be a small fraction of the overall risk associated 
with an operating light-water reactor. 

6U.S. Nuclear Regulatory Commission (USNRC), "Reactor Safety Study - An Assessment of Accident Risk in 
U.S. Commercial Nuclear Power Plants:' WASH-1400, October 1975. 
'Uk Nuclear Regulatory Commission (USNRC), "Regul&ory Analysis for the Resolution of Generic Issue 82, 
'Beyond Design Basis Accidents in Spent fie1 Pools,'" NUREG-1353, April 1989. 
8 * ~ ~  ~ c t i o n  plan for Spent Fuel Storage POOI Safety? 
gMemorandum to the Commission from J. Taylor, "Resolution of Spent Fuel Storage Pool Action Plan Issues:' 
. dated July 26,1996. 
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The NRCs actions to date in evaluating SFP accidents beyond the design 
basis constitute a partial grant of the Petitioners' request to perform analyses of 
such accidents. 

C. Request for Enforcement Action Pursuant to 
10 C.F.R. $0 50.5 and 50.9 

The NRC Staff is still considering the Petitioners' assertions that the Licensee 
knowingly, willfully, and flagrantly operated Millstone Unit 1 in violation of 
License Amendments No. 39 and No. 40 and submitted material false statements 
to obtain License Amendments No. 39 and No. 40, which will be addressed in 
a subsequent Director's Decision. 

JII. CONCLUSION 

The Staff has completed its technical review of the full-core offload issue 
at Millstone Units 1, 2, and 3, and Seabrook Unit 1. The Staff has concluded 
that Millstone Unit 1 could safely offload a full core. The Staff also found 
that Millstone Unit 3 and Seabrook Unit 1 could safely offload full cores. 
Additionally, the Staff found that Millstone Unit 2 was not routinely performing 
full-core offloads as asserted by the Petitioners. However, the Staff followup of 
spent fuel pool issues raised by the Petitioners led, in part, to the identification of 
a broad spectrum of configuration management concerns that must be corrected 
before the restart of any Millstone unit. 

The three Millstone units are currently shut down and the NRC Staff has 
issued a Confirmatory Order establishing an ICAVP for each Millstone unit to 
ensure that the plant's physical and functional characteristics are in conformance 
with its licensing and design basis. The ICAVP shall be performed and 
completed for each unit, to the satisfaction of the NRC, before restart of any 
unit. To this extent, Petitioners' requests for suspension and revocation of 
the Millstone Unit 1 operating license are granted. In addition, the Staff has 
evaluated spent fuel accidents beyond the design bases and, to this extent, 
Petitioners' request to perform analyses of such accidents is granted. 

A copy of this Partial Director's Decision will be placed in the Commission's 
Public Document Room, the Gelman Building, 2120 L Street, Nw, Washington, 
D.C., and at the local public document room located at the Learning Resources 
Center, Three Rivers Community-Technical College, 574 New London 'Ib- 
pike, Norwich, Connecticut, and at the temporary local public document room 
located at the Waterford Library, ATIN Vince Juliano, 49 Rope Ferry Road, 
Waterford, Connecticut. 
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A copy of this Partial Director's Decision will also be filed with the Secretary 
of the Commission for review in accordance with 10 C.F.R. $2.206(c) of the 
Commission's regulations. This Partial Decision will become the final action of 
the Commission (for Petitioners' requests 1,2, and 3) 25 days after its issuance, 
unless the Commission, on its own motion, institutes review of the Decision 
within that time. 

I FOR THE NUCLEAR 
REGULATORY COMMISSION 

Frank J. Miraglia, Jr., Acting 

Office of Nuclear Reactor 
Director 

Regulation 

Dated at Rockville, Maryland, 
this 26th day of December 1996. 
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