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WEDNESDAY, JANUARY 29 

MORNING SESSION 

LLW FORUM BUSINESS SESSION 

The meeting was called to order by Jerry Griepentrog of the state of Nevada. 
Don Womeldorf welcomed the Forum to California. M. A. Shaker thanked 
Womeldorf and other California officials for assistance in running the meeting and 
for their assistance in making arrangements. 

Executive Committee Report 

1991 Budget Report M. A. Shaker presented the forum budget report for 1991, 
explaining that the last two quarters of 1991 reflected a major increase in spending 
due to increased activities at the state and regional level, especially in the legal area. 

1992 Budget Report Shaker noted that, as had been forecast at the October meeting, 
Afton had submitted a budget estimate for 1992 funding based on a projection of the 
spending levels of the last two quarters of 1992 with an inflation allowance. The 
Department of Energy has transmitted a grant to Washington State that is below the 
level of 1991's total spending. 

Forum Convenor Jerry Griepentrog reported that after consulting with the members 
of the Executive Committee, he and a representative from Washington met with a 
DOE Idaho official in December to discuss budget matters. He noted that, due to 
additional funds being available from Washington State, DOE was not consulted 
directly on the budget adjustment in the first half of 1991. DOE officials questioned 
whether additional funding was needed because the scope of work had not changed. 

Griepentrog said that a message was relayed on behalf of Washington and the 
Forum that while the scope of work has not changed, the volume of work definitely 
had increased substantially as more states and compacts increase siting activities. 
DOE officials agreed at the time of the December meeting to work with the Forum to 
resolve the funding impasse and a grant was made to Washington state, with a 
contract for the lower amount signed with Afton soon after. 
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Griepentrog said that the committee had met earlier in the day with DOE officials 
and proposed a budget based on the annualization of the last six months of 1991. He 
said that the committee would request that amount from DOE and would monitor 
contractor activities for the first quarter. If an adjustment to the budget request is 
required after ' f irst quarter performance is evaluated, the committee will meet once 
again with DOE and Washington state to resolve the difference. 

On behalf of the Executive Committee, Griepentrog requested that Forum 
Participants contact him or other committee members if they find the level or 
quality of service inadequate as a result of this budget planning process. He noted 
that DOE has signalled an interest in working with the committee as long as there is 
monitoring of the contractor. He said that the committee would continue to 
announce all meetings in which contractor services are to be evaluated and would 
notify and consult with all Forum Participants if specific contractor services are 
recommended for reduction or elimination. 

Funding After 1993 The Executive Committee reported that, without objection it 
would continue to pursue the issue of DOE funding for Forum management 
services after 1993, since there is still no clarity on the question of whether DOE will 
consider such funding "financial assis tance"-which, under the Act, cannot 
continue after 1993-or "technical assistance funding"-which can continue. The 
committee will attempt to meet with DOE headquarters officials in the near future 
to resolve this issue. Forum Participants requested that any document discussing the 
need for DOE funding after 1993 be forwarded to all Participants in advance of the 
April Forum meeting. 

Selection of Forum Convenor and Executive Committee 

On the recommendation of the Executive committee, and on a motion from Gene 
Gleason, seconded by Mark Tenan, the Forum unanimously approved the 
reelection of the Forum Convenor and Executive Committee for calendar year 1992. 

Executive Committee Membership 

Jerry Griepentrog, Nevada Forum Convenor 
William Dornsife, Pennsylvania 
Gregg Larson, Midwest Compact 
Lee Mathews, Texas 
Kathryn Visocki, Southeast Compact 
Don Womeldorf, Southwestern Compact/California 
Roger Stanley, Washington (ex officio) 
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Use of Legal Information Clearinghouse 

At the request of Forum Participants, Lori Tripoli, Director of the Forum's Legal - 
Information Clearinghouse, provided an explanation of who may use the 
Clearinghouse. As long as requests remain reasonable and do not stretch the limited 
resources of the Clearinghouse, all participants and Federal Liaisons-and those 
specifically designated by Participants and Federal Liaisons-may receive documents 
on request. Consistent with the Forum's mailing, attendance and other policies, 
designees must be state/compact officials or federal officials. 

LONG-RANGE PLANNING CALENDAR 

draft Long-Range Planning Calendar 
including Quarterly Meetings and Related 
Activities of the Low-Level Radioactive 
Waste Forum, 1992-1996. Afton Associates, 
Inc. for the LLW Forum January 1992. 

Long-Range Planning Calendar including 
Quarterly Meetings and Related Activities of 
the Low-Level Radioactive Waste Forum, 
1992-1996. Afton Associates, Inc. for the LLW 
Forum February 1992. 

Forum Participants reviewed and commented on a draft long-range planning 
calendar for 1992-1996. Forum Participants suggested that, in order to allow for 
adequate discussion time, the agenda be streamlined for upcoming meetings. 
Streamlining techniques will include requesting written reports whenever possible, 
focusing only on new information in reports, emphasizing questions and answer 
sessions and panel discussions, and providing as much information in advance of 
the meeting as possible. 

Forum Participants also decided not to attempt a site visit to Rocky Flats Arsenal in 
July due to the inability to see enough relevant activities. They were also informed 
of the rejection by the Executive Committee of an Afton Associates proposal to hold 
a special session in conjunction with the April Forum meeting on the possible 
implications of various Supreme Court decisions in New York v. United States. The 
committee reported that, in order to conserve resources, it recommended waiting 
until the decision has been made to outline the effects. 
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MEEI'ING LOCATIONS FOR 1993 

Low-Level Radioactive Waste Forum, 1993 
Meeting Location Ballot Afton Associates for 
the LLW Forum January 1992. 

A ballot was distributed including possible meeting locations for 1993. 
Cynthia Norris explained that Logistics Manager Janice Euell was requesting a 
decision on 1993 locations three months earlier than scheduled because finding 
adequate meeting facilities within government per diem rates is becoming more 
difficult and additional lead time for scheduling will help. Later in the meeting, the 
results of the balloting were announced and, after a run-off selection for January, the 
Forum approved the following tentative meeting locations and dates for 1993. 

Wednesday, January 27, through Friday, January 29 
San Antonio, Texas 

Thursday, April 29, through Friday, April 30 
Santa Fe, New Mexico 
Wednesday, April 28 

possible special session 

Thursday, July 22, through Friday, July 23 
Portland, Oregon 

Wednesday, July 21 
possible special session 

Thursday, October 7, through Friday, October 8 
Burlington, Vermont 
Wednesday, October 6 

possible special session or site visit 
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STATE AND OTHER ORGANIZATIONS 

Health Physics Society Interface 

Cynthia Norris reviewed Health Physics Society activities in 1991 and noted that the 
Forum had agreed at its October 1991 meeting that Afton should set up a meeting 
between the society and a representative group of Forum Participants. She reported 
that the Society had subsequently met in mid-January 1992 in Dearborn, Michigan. 
Included on the meeting agenda was a "President's Special Session," which 
addressed the topic of low-level radioactive waste in the '90s. Scheduled speakers 
included representatives of NIH, SEG, and the Michigan Low-Level Radioactive 
Waste Authority. Norris explained that, with the permission of the session 
organizer, Afton had contacted a number of Forum Participants regarding serving 
on the panel and/or meeting with the Society's board of directors. However, none of 
the participants contacted was able to attend, though Greta Dicus did send a member 
of her staff. Norris said that the next opportunity for the Forum to meet with the 
Society would be at the Society's annual meeting in Columbus, Ohio, on June 21-25, 
1992. 

Dicus then briefed the Forum on what had transpired at the special session. She 
reported that a variety of views on low-level radioactive waste management had 
been expressed by members of the Society, but that no conclusions had been drawn 
and no action had been taken. 

Robert Quillin, who attended the Society meeting and serves on the board of 
directors, explained that, as reported at the October 1991 Forum meeting, the 
President of the Society had given a standardized speech to all Society chapters in 
1991 on the subject of low-level radioactive waste. Quillin noted, however, that 
although the President was clearly interested in low-level radioactive waste 
management, neither the Board nor the Society had ever taken a position on the 
issue. Quillin also pointed out that the President's term ends in June 1992. 

Given the information provided by Dicus and Quillin, the Forum agreed 

that it was not necessary for Afton to arrange for a meeting with the 
Health Physics Society or to monitor its activities. 

Forum Participants who belong to the Society were requested to inform Afton of any 
Society actions that would be of interest to the Forum. 
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NCSL Radioactive Waste Management Policy 

Cynthia Norris reported that the National Conference of State Legislatures (NCSL) 
had formed a working group to review NCSL's policy on radioactive waste 
management and to make recommendations to the Energy and Environment 
Committees on possible changes to that policy. The working group was chaired by 
Senator Vernon Ehlers of Michigan, who chairs the Environment Committee. 

Ehlers proposed a number of amendments to the committees for consideration at 
NCSL's State and Federal Assembly meeting in December 1991. The assembly 
adopted alternate amendments on low-level radioactive waste, including language 
urging Congress to 

clarify liability issues, 

clarify by statute the federal government's responsibility for federal waste, 

address NORM and NARM disposal issues 

address mixed waste disposal issues, particularly those regarding differences in 
EPA and NRC regulations, and 

clarify that congressional ratification of compacts mandates federal 
enforcement. 

The assembly also adopted language supporting the contract negotiations by the 
Northwest Compact, the state of Washington, and the Rocky Mountain Compact. 

Before becoming official NCSL policy, the amendments must be adopted at the 
NCSL annual meeting, which will be held on July 26-30,1992, in Cincinnati, Ohio. 

STATE AND COMPACT REPORTS 

Jerry Griepentrog requested that, due to time constraints, all Participants keep their 
reports as brief as possible. It was pointed out that copies of the Forum's most recent 
newsletter were available and contained information on many recent state and 
compact activities. 
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Cglif omidSouthwestern Compact , 

Licensing Don Womeldorf reported that the California Department of Health - 
Services (DHS) is close to making a decision on whether to license USEcology's 
proposed low-level radioactive waste disposal facility. He said that as a decision 
draws near, opposition to the site has become increasingly active. Greenpeace has 
sent 20,000 postcards to the governor opposing the facility. A number of legislators 
are also taking a stance on the issue, and a bill has been introduced in the State 
Assembly to require a $300 million remediation fund for the facility. 

Redwood Alliance v. Coye Paula Gibson then reported on the lawsuit brought by 
People Against Radioactive Dumping (PARD) and the Redwood Alliance. These 
groups sought to restrain DHS from making a licensing decision without first 
holding adjudicatory hearings, which they claimed are required by federal law. After 
the court refused to grant a temporary restraining order, the defendants filed for 
dismissal without prejudice. It is expected that they will file another lawsuit, this 
time in San Bernardino County. 

Vermont 

Regulations Development Diane Conrad reported that site-screening procedures 
and siting criteria for a low-level radioactive waste facility were approved by the 
Vermont Legislative Committee on Administrative Rules and became effective 
December 31, 1991. She noted that the rules are flexible on process and timing. 
Under the rules, the Vermont Low-Level Radioactive Waste Authority will file a 
screening plan that will be reviewed by the Vermont Agency of Natural Resources. 

Conrad said that the Agency of Natural Resources is now developing rules for 
public participation and noted that there is currently a lawsuit seeking to make 
certain data public. 

Voluntary Siting As part of a program to find volunteer sites, the Vermont 
Authority will provide funds for towns to conduct studies of the economic and 
social feasibility of hosting a disposal facility. Thus far, the Authority has had 
preliminary discussions with two towns interested in the program. 
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South Carolina 

Barnwell Legislation Carlisle Roberts referred Participants to an article on page 5 of 
the January 1992 LLW Nofes for background information on the situation in 
SouthCarolina. He said that both the governor and the South Carolina Board of 
Health and Environmental Control have proposed keeping the low-level 
radioactive waste disposal facility at Barnwell open until 1996, but that the 
legislature has final say on whether the facility will remain open after December 31, 
1992. He noted that the speaker of the South Carolina House of Representatives has 
vowed to close the facility. 

Future Policy on Out-of-Region Waste Roberts said that, even if Barnwell does 
remain open after 1992, it might not accept any out-of-region waste and, in any case, 
he does not expect that it would accept waste from states that were not making 
progress in developing their own disposal capacity. He also noted that, after 1992, the 
Southeast Compact has authority to exclude out-of-region waste from the regional 
disposal facility. The Compact commissioners from South Carolina are individually 
empowered to veto the importation of waste into the region. 

Roberts also pointed out that when the North Carolina facility opens in February 
1996, it will not accept waste from outside the region. 

In response to questions, Roberts clarified that the Governor of South Carolina 
would like to keep Barnwell open as a regional facility that might be able to accept 
waste from outside the region. The Governor has included in his budget proposal a 
$160 surcharge on out-of-region waste disposed of at the facility. 

Southeast Compact 

Meeting Re Barnwell Kathryn Visocki reported that South Carolina, exerasing its 
privileges as host state under the bylaws of the Southeast Low-Level Radioactive 
Waste Compact, has called a meeting of the compact commission, to be held on 
February 14. Three points will be discussed at the meeting: 

the South Carolina Governor's proposed access fee of $34 per cubic foot of waste 
disposed of by out-of-state generators after 1992, 

the establishment of milestones for North Carolina to meet in its development 
of a regional low-level radioactive waste disposal facility, and 

mechanisms to escrow $ 5  million per milestone. 

Visocki noted that the items to be discussed are contingent on the South Carolina 
legislature's agreeing to keep Barnwell open. 
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Barnwell's Status as Regional Facility Visocki was then asked whether South 
Carolina could leave Barnwell open as a nonregional facility and, if so, whether the 
compact could control importation of waste to the facility. Visocki responded that 
whether Barnwell could legally operate as a nonregional facility is under debate. 
Visocki's opinion is that, in such a case, the compact would not have authority over 
waste imported to the facility. It was suggested that, in such a situation, South 
Carolina might not have authority to exclude waste from out of state. 
Carlisle Roberts agreed that, under those circumstances, any attempt by South 
Carolina to exclude out-of-state waste would probably be challenged on 
constitutional grounds. 

Future Policy on Out-of-Region Waste Visocki stressed that there is no intent by 
any of the concerned parties to operate the Barnwell facility after 1996. She said that, 
in the past, the Southeast Compact Commission has always been firm in requiring 
implementation of the Low-Level Radioactive Waste Policy Amendments Act. 
Therefore, she speculated that if any out-of-region waste were approved to come 
into the compact after 1992, the commission would probably attach serious 
conditions related to progress in site development. 

North Carolina 

Kathryn Visocki gave a report on behal, of John Mac Millan, Executive Director of 
the North Carolina Low-Level Radioactive Waste Authority, who was unable to 
attend the meeting. 

Siting Activities Visocki said that characterization is underway at both of the sites 
selected by the Authority as potential locations for a low-level radioactive waste 
disposal facility. The characterization plan for the Richmond County site was given 
court approval in October 1991, but the initiation of characterization was delayed by 
the county's refusal to issue permits for wells, buildings and chemical toilets until 
the Authority filed an environment assessment as required by a county 
environmental protection ordinance. The Authority sued the county and obtained a 
temporary res training order and subsequent preliminary injunction barring the 
county from applying the ordinance to the characterization process. With proper 
permits, the site administrative office and water well were established starting in 
mid-December 1991. The result of the county's lack of cooperation was that critical 
path drilling operations were delayed until January 6-two months after the 
scheduled starting date. Legal activities continue with appeal of dismissed claims 
and the actual trial. However, these activities should not affect the characterization 
process. Absent other. delays, site selection is anticipated in October 1993. 
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Durham Herald v. North Carolina Authority This lawsuit, which concerns release 
of documents to the press, is scheduled to go to trial during the week of February 10, 
1992. 

Maine 

Siting Activities John Williams directed attendees to the January LLW Notes for a 
discussion of recent siting activities in Maine. He reported that the Maine Low- 
Level Radioactive Waste Authority has been working with towns to gather 
technical information about the twenty-nine possible candidate sites that the 
Authority identified in December 1991 through its statewide screening process. 
Williams said that the Authority is receiving useful information about the sites, but 
that a number of towns have been enacting ordinances to prohibit construction of a 
low-level radioactive waste facility within town boundaries. Williams noted that 
the legality of these ordinances is untested. 

Williams said that in March the Maine Authority expects to select ten of the twenty- 
nine sites for further study as candidate sites. These sites will then be evaluated 
against each other and against three technically suitable sites volunteered by 
landowners. 

Funding The Maine Authority is requesting the state legislature to increase the 
spending cap for Authority activities and facility development and also to specify a 
community benefits package. Other relevant potential legislation includes a bill to 
allow the Authority to pay legal fees of site opponents and a bill to expand Maine’s 
provision for a local vote to allow anyone within twelve miles of the proposed site 
to vote on whether a facility should be constructed there. 

Appalachian Compact 

Marc Tenan reported that the Appalachian States Low-Level Radioactive Waste 
Commission is working on two systems, one to track waste and one to approve 
shipment of waste out of the compact.region. The commission is also developing 
waste minimization regulations. In addition, it has sent a letter to all generators 
alerting them that wastes from the region will be excluded from disposal in the sited 
states’ regional facilities after 1992. 

Pennsylvania 

William Dornsife reported that, as described in the January LLW Notes, Chem- 
Nuclear has completed the first stage of its exclusionary site-screening process in the 
state. He referred attendees to the Notes for further information. 
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Nebraska 

License Application Randy Wood reported that US Ecology‘s application for a 
license to construct and operate a low-level radioactive waste disposal facility in the 
state has been determined to be administratively complete by state agencies. The 
application is currently in the second round of technical review, and state agencies 
will soon announce a ninety-day public comment period on the application. 

Local Monitoring Committee The local monitoring committee in Boyd County has 
contracted with Radioactive Waste Management Associates of New York for 
analysis of the license application. Marvin Resnikoff, author of Living Without 
Landfills, is the firm’s senior associate. 

US Ecology Wood noted that Ecol Partners has acquired a majority interest in 
USEcology and, in accordance with state law, the state is now reviewing Ecol 
Partners. 

Legislation Wood said that L.B. 72, a bill that would define Boyd County as the 
community from which consent is required to construct the facility, is now on the 
second round of debate in the the state’s unicameral legislature. Another bill, 
L.B. 748, which deals with the legal requirement for the state to take-title to the site, 
is currently on its final reading. NRC has raised compatibility issues regarding this 
bill, which would lift the requirement. 

Central Compact 

US Ecology Greta Dicus explained that the Central Interstate Low-Level Radioactive 
Waste Compact Commission is closely monitoring US Ecology’s progress, since 
US Ecology is the compact’s contractor. 

Staffing Dicus said that the compact commission had selected Tom Curtis as its new 
Executive Director, but he had subsequently withdrawn his name for personal 
reasons. She noted that Raymond Peery, the former Executive Director, had been 
sentenced earlier in January to 50 months imprisonment and had been fined the 
difference between the missing and recovered compact funds. 

Boyd County Meeting The compact commission was not able to conduct its October 
1991 business meeting in Boyd county as planned or tour the grounds of the 
proposed site due to public protest. Instead, the Commissioners heard public 
comments on the site and later toured the site by air. The business meeting was 
subsequently conducted by telephone and the decisions ratified at the Commission’s 
following meeting. 
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Audit Dicus announced that KPMG Peat Marwick will be doing a performance 
audit of the compact and US Ecology. 

Compact Amendments In response to a question, Dicus reviewed Nebraska’s 
request that the compact legislation be amended to clarify liability issues and require 
that commission meetings be conducted in accordance with the host state’s public 
meeting laws. She said that Louisiana, Arkansas, and Nebraska have passed the 
amendments and that Oklahoma is moving forward, but that Kansas has not acted 
on the request. 

Massachusetts 

Surveys Carol Amick reported that, since the last Forum meeting, the 
Massachusetts Low-Level Radioactive Waste Management Board has issued its 1991 
annual survey to radioactive materials users. Approximately 75 percent of the 
recipients have responded thus far. Amick noted that many users have recently 
relinquished their licenses due to new NRC licensing fees. 

The Management Board has also sent out an economic survey designed to 
determine the benefits of radioactive materials use in the state in terms of jobs, 
revenues, and so forth. 

The Board has held two meetings with generators in order to discuss the new 
survey forms, as well as waste minimization and state and national activities. 

Fee Assessment The Management Board has completed the draft regulations for 
assessing fees on low-level radioactive waste generators and radioactive materials 
users to fund the a portion of board‘s administrative costs. After a public hearing on 
February 21, the board will implement the regulations and issue bills. 

Regulations The Management Board is working with the other state agencies to 
redraft regulations required prior to initiation of siting activities. The Massachusetts 
Department of Public Health is completing work on regulations pertaining to 
licensure, development, opera tion, closure, pos t-closure and institutional control of 
a facility for the storage, treatment, or disposal of low-level radioactive waste. The 
Massachusetts Department of Environmental Protection is finishing work on siting 
criteria for such a facility. 

The Management Board is also reviewing a first draft of regulations developed by 
the Department of Public Health on source and waste volume minimization. 
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Contingency Plan The Management Board has developed a contingency plan 
detailing actions for all relevant state agencies in case Massachusetts generators lose 
access to the three existing commercial low-level radioactive waste disposal. 
facilities. 

Access Agreements The Management Board is preparing legislation in cooperation 
with the Central Midwest Compact to allow Massachusetts generators to have access 
to treatment facilities in Illinois. The legislation will be submitted to the Illinois 
legislature. 

In response to a question about whether Illinois' treatment facilities will be closed 
after 1992, Mike Klebe explained that there is an Illinois law withdrawing licenses 
for all treatment facilities after that time except for those designated as regional 
facilities of the Central Midwest Compact. Klebe said that some compact officials 
interpret the sunset clause to apply to nontraditional treatment facilities such as 
laundries, sealed source manufacturers, radiopharmaceutical companies, and users 
of spent fuel shipment casks. He added that Illinois officials wish to keep such 
facilities open after 1992 whether they have to be designated as regional or not. 
Illinois officials are also concerned that waste that comes into the state should go 
back out. 

Rocky Mountain Compact/Nevada/ Colorado 

Leonard Slosky indicated that there were no new developments in the Rocky 
Mountain Low-Level Radioactive Waste Compact or Nevada. Robert Quillin said 
that there was likewise nothing new to report for Colorado. 

Connecticut 

Appointments Carolyn West announced that Dominic Forcella has been named 
Chair of the board of directors of the Connecticut Hazardous Waste Management 
Service. He replaces David Ryan, whose term expires January 31,1992. 

Siting West reported that in November 1991 the Governor of Connecticut requested 
informa tion from various state agency commissioners-including the 
Commissioner of Agriculture-regarding the three candidate sites selected by the 
Management Service as potential locations for a low-level radioactive waste 
disposal facility. She explained that, under the Bond Act, for facilities involving the 
use of prime farm land for nonagricultural purposes, the Commissioner of 
Agriculture has a responsibility to make a finding that there is no reasonable 
alternative site. The commissioner has not made such a finding in this case. 
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The Governor is asking the legislature to consider all state-owned land including 
state forests, which were omitted from the initial statewide screening by regulation. 
He is also asking the legislature to tighten the siting requirements concerning 
population density. 

West indicated that she expects legislation directing the state to consider land by 
nuclear power plants to be introduced when the state legislature convenes in early 
February. 

West said that there is organized opposition to the sites, and the towns in which 
they are located have commissioned independent studies of the sites, but none of 
the information presented in the studies to date has shown that the sites should be 
eliminated from consideration. 

The Management Service has selected a contractor to perform a quality review of 
the site screening conducted for the service by Battelle Memorial Institute. The 
Management Service is also continuing its negotiations with Chem-Nuclear to be 
the state's facility developer/operator. 

Northeast Compact 

Janice Deshais said that, due in large part to the siting activities in Connecticut, the 
Northeast Low-Level Radioactive Waste Commissioiz continues to respond to 
numerous requests for information from the public and the media. She noted that 
the states' congressional delegations have also requested assistance and information. 

Deshais said that the commission is working with its member states to assist them 
in providing for storage after 1992. She also reported that the commission and its 
member states are still interested in negotiating with other states for access to their 
disposal facilities or for admission to another interregional compact. 

New Jersey 

Officials from New Jersey were unable to attend the Forixn meeting due to a ban on 
out-of-state travel. Janice Deshais delivered the following report prepared by 
Samuel Penza, Executive Director of the New Jersey Low-Level Radioactive Waste 
Disposal Siting Board. 
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Fee Assessments In October 1991, the Siting Board approved for public comment a 
proposed rule for assessing fees on generators to fund the siting and development of 
a low-level radioactive waste disposal facility in New Jersey. The fee assessment 
formula is based on recent use of disposal sites, both in terms of volume and 
activity, and-for nuclear power plants-on projected future disposal of waste from 
decontamination and decommissioning operations. Public hearings on the rule 
were held in December, and the Board hopes to approve a final rule in March 1992. 

Siting In November, the Siting Board issued a request for proposals to perform site 
characterization. The Siting Board hopes to identify candidate sites in 1992. 

Community Benefits The Siting Board approved a statement of policy in September 
1991 regarding assistance for the future host municipality. 

Siting Hearings Mike Klebe reported that the activities of the Illinois Department of 
Nuclear Safety (IDNS) continue to focus on the adversarial siting hearings that 
began in mid-June. The hearings are being held before the three-member Illinois 
Low-Level Radioactive Waste Disposal Facility Siting Commission charged by law 
with deciding on the suitability of IDNS’s proposed site. 

Klebe said that, to date, there have been nearly seventy days of hearings, which have 
generated over 16,000 pages of transcripts and have cost $6-7 million. Testimony at 
the hearings is expected to end in early February. A fact-finding period will then 
ensue, after which the commission will reconvene to hear final arguments. The 
Siting Commission is expected to make a decision in late spring. 

Licensing If the Siting Commission finds the site suitable, IDNS may issue a 
proposed license for a low-level radioactive waste disposal facility. The license 
would then be reviewed by the Siting Commission to ensure that it does not differ 
materially from Chem-Nuclear’s license application and testimony presented 
during the hearings. IDNS has developed 1,200 questions about the application, to 
which Chem-Nuclear is in the process of responding. 

Users Survey IDNS has published and distributed a report on its 1990 annual 
survey of radioactive materials users. The 1991 survey forms have been mailed out 
and are due back in February. 

Tracking System IDNS continues to work with the Central Midwest Interstate Low- 
Level Radioactive Waste Commission to develop a tracking system for low-level 
radioactive waste and certain specific categories of radioactive materials in the 
region. The general system design has been completed, but decisions still need to be 
made regarding what items to track and what level of detail to include in the 
system. 
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Hazardous Materials Transportation Klebe has been named to participate in a 
working group established in accordance with the 1990 Hazardous Materials 
Transportation Uniform Safety Act. The group is charged with making 
recommendations to the U.S. Department of Transportation regarding uniform 
registration and permits for hazardous material shippers. Radioactive materials 
shippers may or may not be included in the requirements. The group will be 
meeting five times up through mid-1993, and Klebe invited Forum Participants to 
let him know if they have any opinions on the issues under consideration. 

Central Midwest Compact 

Mike Klebe reported that the Central Midwest Interstate Low-Level Radioactive 
Waste Commission has been negotiating agreements with other states and compacts 
concerning access to treatment facilities after 1992. 

(See "Massachusetts" for additional discussion of this topic.) 

Washington 

1992 Milestone Jerry Begley said that the state of Washington has made its 
determinations regarding compliance with the 1992 milestone and has sent letters 
conveying its decisions to the governors of all states that do not belong to sited 
compacts. 

TREAT Complex Begley reported that Washington is reviewing a proposal by 
Chemical Waste Management to construct two facilities: one analytical laboratory 
and one treatment facility with a small incinerator for mixed waste from DOE and a 
larger incinerator for nonradioactive hazardous waste from DOE and the Pacific 
Northwest. The facilities are known as the Tri-Cities Environmental Analysis 
(TREAT) complex. 

Chemical Waste Management has indicated that it wants to lease 100 acres on the 
Hanford nuclear reservation for the incinerators. 

Contract with Rocky Mountain Compact In response to a question, Elaine Carlin 
said that the Chair of the Rocky Mountain Low-Level Radioactive Waste Board has 
signed a draft contract for disposal of that compact's low-level radioactive waste at 
the Hanford facility after 1992. However, an agreement has not yet been finalized. 

Northwest Compact 
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Resolution and Order. Northwest Interstate 
Compact On Low-Level Radioactive Waste 
Management. Washing ton Department of 
Ecology. December 18,1991. 

Envirocare Elaine Carlin reported that the Northwest Interstate Compact on Low- 
Level Radioactive Waste Management has adopted a resolution regarding the 
Envirocare disposal facility in Utah. The resolution will allow certain large-volume, 
non-reactor bulk materials that are slightly contaminated with low-level radioactive 
waste to be disposed of in the facility. The waste must be soil, sludge, or rubble from 
a single site. Moreover, waste from states that are out of compliance with the 
milestones in the Low-Level Radioactive Waste Policy Amendments Act cannot be 
disposed of in the facility without specific approval by the compact. 

US Ecology is opposing this resolution, but the compact feels that having a disposal 
facility for such non-traditional low-level radioactive wastes will serve an 
important national purpose. 

New York 

FY 92-93 Budget Gene Gleason reported that the Governor released a proposed 
budget on January 21. The request includes $14.2 million in funding for low-level 
radioactive waste programs, with $12.6 million in new funds. The funding will be 
allocated among several agencies, including the Siting Commission, Department of 
Environmental Conservation, Department of Health, and the Energy Research and 
Development Authority. 

Citizens Advisory Committee Gleason explained that the New York State 
Department of Health has continued to provide administrative support to the 
Citizens Advisory Committee. Meetings have included discussions with the Siting 
Commission and other agency staff on various public concerns and issues. Five 
meetings have been held to date, with the next meeting scheduled for February 12. 

New York Department of Health Gleason noted that the 1990 revisions to New 
York’s siting legislation require the Health Department to establish a panel to 
oversee the technical review of the siting process. The draft scope of work for 
establishing the panel is under revision and is expected to be issued within several 
weeks. 

Department of Environmental Conservation Draft regulations addressing deep 
mine facilities for low-level radioactive waste disposal and an accompanying draft 
generic environmental impact statement (DGEIS) on design, construction, 
operation, and closure of low-level radioactive waste facilities were issued on 
December 27,1991. 
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Gleason announced that a public information teleconference on the draft 
regulations is scheduled for February 5. In addition, four public hearings will be held 
between February 11 and February 20. Public comment on the draft regulations and 
DGEIS will be accepted by DEC until March 17,1992. 

Regulations on financial assurance requirements for low-level radioactive waste 
disposal facilities in New York went into effect on December 27,1991. 

New York State Energy Research and Development Authority (NYSERDA) 
NYSERDA is evaluating the proposals resulting from the request for proposals for 
technical support services for the planned low-level radioactive waste storage study. 
A contractor is expected to be chosen by the end of January. 

In accordance with the New York State Low-Level Radioactive Waste Management 
Act of 1986, which requires generators of low-level radioactive waste to submit an 
annual report on such waste, NYSERDA distributed the 1992 report form to all 
potential generators in New York State. The form is to be completed and returned by 
March 1,1992. 

NYSERDA continued its seminar series on social issues associated with the 
siting and operation of disposal facilities by sponsoring a panel session on "Science, 
Technology and the Environment-The Media's Role" on January 14. 

Siting Commission Angelo Orazio announced that the New York Low-Level 
Radioactive Waste Siting Commission will be signing agreements with five 
contractors: Ebasco, Rogers & Associates, Battelle Memorial Institute, Golder (a 
mining techniques company), and GCI (a communications firm). The ,Siting 
Commission has also contracted for document control and records management by 
Miliken Associates. 

Ohio 

Compact Amendments Roger Suppes reported that Ohio officials have completed 
preliminary negotiations with compact staff concerning amendments to compact 
legislation on issues such as cost sharing, liability, and selection of the next host 
state. The Ohio governor's office will next review the proposed amendments, after 
which negotiations will begin with the other compact member states. 

Public Information The Ohio Department of Public Health has briefed all 
commissioners and is currently briefing county health commissioners on issues 
concerning low-level radioactive waste and Ohio's obligations as the compact's host 
state. 
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Anti-nuclear groups are circulating resolutions opposing construction of a low-level 
radioactive waste disposal facility in Ohio. The resolutions have been adopted by 
commissioners from two Ohio counties. 

The Ohio Chamber of Commerce is sponsoring a briefing for legislators and their 
staff on February 6. 

Legislation The Governor's office is looking at alternative strategies for passing 
enabling legislation, with the hope that the legislation will be enacted in 1992. 

Midwest Compact 

Midwest Compact v. Michigan Gregg Larson reported that the Midwest Interstate 
Low-Level Radioactive Waste Compact Commission has settled its lawsuit with the 
state of Michigan concerning the effective date of the commission's revocation of 
Michigan's compact membership. Under the terms of the settlement, the 
commission and Michigan continue to disagree about the effective date of 
revocation, but Michigan has agreed that it will not exercise membership rights. It 
has also agreed that any further adjudication of the case will take place in federal 
court in Minnesota. 

Repayment of Development Funds The compact is in the process of recovering 
funds transferred from the commission to the Michigan Low-Level Radioactive 
Waste Authority. The Authority had received $6.6 million collected from nuclear 
utilities to fund facility development. Under a repayment guaranty agreement 
between the compact and Michigan nuclear utilities, if the Michigan legislature does 
not appropriate money to repay the $6.6 million, the Michigan utilities will repay 
$1.7 millfon of that amount that was collected from out-of-state utilities. 

Generator Information The Midwest Compact Commission has sent information 
packets to commissioners and other state officials for distribution to generators in 
compact member states. The packets include instructions and a draft notice 
concerning the compact's potential loss of access to commercial disposal facilities in 
the sited states after 1992. 
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Texas 

Lee Mathews said that the board of directors of the Texas Low-Level Radioactive 
Waste Disposal Authority is expected to designate a "preliminary site" in Hudspeth 
County during a meeting scheduled for February 17. 

The Texas Authority has negotiated a purchase agreement and is close to signing a 
contract for the 16,000-acre ranch that contains the two sites under study as potential 
locations for a low-level radioactive waste disposal facility. 

The Authority hopes to submit a license application for a facility on March 1 of this 
year, the same day on which the Texas Water Commission will receive jurisdiction 
to review the license application. The commission should then make a decision 
within 30 days regarding the administrative completeness of the application. 

Mathews expects a facility to be operational in mid-1996, barring legal delays. 

SESSION ADJOURNED 
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WEDNESDAY, JANUARY 29 

AFTERNOON SESSION 

FREEDOM OF INFORMATION REQUESTS 

Terry Plummer reported that DOE had received a Freedom of Information Act 
(FOIA) request from an attorney for Cortland County in New York. The request 
sought correspondence between the Department and the New York Low-Level 
Radioactive Waste Siting Commission. The FOIA request also asked for LLW 
Forum "notes" and published documents of the Forum. The letter did not clarify 
whether the requester sought the Forum's newsletter or hand-written or typed 
notes taken by Forum staff. 

Much of the information was already available in public libraries in New York. 

DOE responded to the request. In all, an extensive number of documents, totalling 
about 15,000 dollars in duplicating and staff costs, has been compiled. When the 
department receives broad requests such as this, which require significant 
expenditures, a letter is sent to the requester informing him or her of the costs and 
ascertaining that they are actually seeking all of the documents requested. Such a 
letter, and some of the documents requested, were sent to the attorney in Cortland. 
No response was received by DOE. 

NRC UPDATE 

Emergency Access 

NRC Information Notice 91-65: Emergency 
Access To Low-Level Radioactive Waste 
Disposal Facilities. Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission. October 16,1991. 

Jim Kennedy reported that the Low-Level Radioactive Waste Policy Amendments 
Act of 1985 contains a provision allowing generators or a state governor to request 
emergency access to *disposal facilities around the country. The provision is located 
in section 6. Requirements for emergency access to be met and the criteria NRC will 
use in evaluating requests are located in NRC regulations at 10 CFR 62. 
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An extremely high threshold must be met for emergency access to be granted. NRC 
does not envision a scenario in which it would be granted. 

Concerns about emergency access arose last summer. NRC received requests from 
citizens in California and others who were concerned that the Southwestern 
compact’s disposal facility would become the low-level radioactive waste disposal 
site for the whole United States. NRC sent a number of letters reassuring them that 
was not the case. In addition, NRC developed an information notice, issued on 
October 16, that summarizes the requirements for emergency access. This was 
distributed to NRC licensees, agreement- and non-agreement states. 

Holmes Brown of Afton Associates noted that, in 1985, some environmental groups 
actually proposed the emergency access provision. 

Don Womeldorf reported that the circulation of the information notice seems to 
have answered people’s concerns in California. 

Applicability of NEPA to Low-Level Radioactive Waste DGsposal Sites 

National Environmental Policy Act 
Presentation. Presented by Dorothy Michaels, 
attorney, Public Liaison and Waste 
Management Section, Office of the General 
Counsel, U.S. NRC, at the LLW Forum 
Meeting in San Diego, California, on 
January 29-31. 

Excerpts from the National Environmental 
Policy Act. 42 U.S.C. 4321,41 U.S.C. 4331 (b), 
and 40 C.F.R. 1502.14 (a-f). 

Dorothy Michaels of NRC discussed the applicability of the National Environmental 
Policy Act (NEPA) to low-level radioactive waste disposal facilities. 

Michaels explained that NEPA does not mandate a particular result; it merely makes 
sure there will be an informed decision. 

Courts cannot interject on an agency’s choice of action; courts can, however, 
ascertain that a federal agency has considered reasonable alternatives of 
environmental consequences for actions it plans to undertake. 

The Council on Environmental Quality (CEQ) requires an environmental impact 
statement (EIS) for all major federal actions significantly affecting the environment. 
A nonfederal action incurs no obligation. 
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Frequently, an issue is what constitutes a major federal action. It is defined in CEQ 
regulations as an action subject to federal control and responsibility. Case law also 
defines it as an instance when the federal government takes some overt act, not 
mere acquiescence. For example, if NRC licenses a low-level radioactive waste 
disposal facility in a non-Agreement State, that would be a major federal action. 

The heart of the environmental impact statement is the analysis of alternatives to 
the major federal action. For further information, see the documents referenced 
above. 

Discussion followed. One Participant asked what happens if a state does not have its 
own environmental impact statement process and it is an Agreement State. 
Michaels explained that state law would apply. Similarly, in an Agreement State 
with its own NEPA law, the state law would apply. 

There was considerable discussion on whether, in evaluating alternatives, NRC 
would consider sites outside a state's compact region. It was noted that, as a general 
rule followed by courts, the alternatives to be considered are reasonable ones. 

In response to a question, Michaels explained that NEPA requires that reasonable 
alternatives be assessed. This does not mean that the obviously superior-from an 
environmental standpoint-site must be selected. NEPA contains procedural, not 
substantive, requirements. The goal is to make sure that agencies have adequate 
information. 

Another Participant asked whether other sites must be considered if Congress or a 
state legislature has enacted legislation stipulating that one particular site be 
selected. Michaels noted that there is one case on this subject that indicates that 
when there is a Congressional directive mandating a particular site, the NEPA 
alternative sites analysis is not necessary. Additional research would be required to 
determine whether this also would be applicable to the actions of a state legislature. 

NRCEPA Memorandum of Understanding (MOU) 

Jim Kennedy reported that the memorandum of understanding between NRC and 
EPA had been sent to EPA Administrator William Reilly for his signature. It might 
be signed in early February. The purpose of the MOU is to foster cooperation and to 
assure public health and safety and a safe environment. 

Richard La Shier added that the MOU, within EPA, is being handled by the Office of 
General Counsel. 



LLW Forum Meeting Report January 1992 San Diego, California ............. 24 

Holmes Brown stated that the MOU addresses a host of issues involving dual 
regulation, where both EPA and NRC each have some regulatory role. The MOU 
represents an effort to foster cooperation between the two agencies. 

International Imports and Exports 

InzportlExport Licensing of Radioactive 
Wastes, presentation to the LLW Forum, 
James Kennedy, NRC, January 29,1992. 

Jim Kennedy reported that NRC is undertaking a rulemaking on international 
imports and exports of radioactive items. (See document referenced above.) 

A proposed rule was recently approved by the NRC commission. It should be 
published in the Federal Register in a couple weeks. There will be a 75 day comment 
period. The rulemaking package contains NRC's response to comments on its 
Advance Notice of Proposed Rulemaking. 

In response to a question, Kennedy answered that currently, if someone wanted to 
import radioactive waste from a foreign country or export it to a foreign country, 
they would not have to proceed through NRC. 

Holmes Brown noted that compacts have authority to restrict imports and exports of 
waste. One Participant said that it is unclear whether his compact has import/export 
authority until a disposal facility is on-line. 

Another Participant pointed out that when NRC issues a rulemaking like this, the 
regulated community thinks that if they follow NRC's rule, they will be in full 
compliance with applicable requirements. The Participant said it would be helpful to 
include an informational item in the rule or the preamble to the rule noting that 
there may also be compact requirements that must be satisfied-so the regulated 
community knows there is another level of regulation. 

In response to a question on whether the rule would apply to materials or waste, 
Jim Kennedy responded that he believes it will apply only to waste. The rule 
contains language similar to that in the uniform manifest/database rulemaking 
defining waste as an item for which no further use is foreseen. 

When asked whether the rule would be sent to NRC's low-level radioactive waste 
distribution list, Steve Salomon said that he will ascertain that the document is so 
distributed. 

Standard Review Plan for the Review of a License Application for a Low-Level 
Radioactive Waste Disposal Facility (NUREG 1200) 
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Jim Kennedy reported that an NRC document, NUREG 1200, is the primary 
document used to evaluate a license application for a low-level radioactive waste 
disposal facility. The standard review plan explains in detail the criteria NRC uses. 
According to Kennedy, NRC began revising the standard review plan about one and 
a half to two years ago, mainly in response to state concerns that some of the 
language in the plan was interpreted as requirements, not guidance. 

At the end of September, NRC published a third draft revision, which was 
distributed to agreement and non-Agreement states in November. Comments were 
due on January 31. Following receipt and analysis of those comments, the standard 
review plan will be distributed for public comment, probably sometime in the 
spring. 

The first chapter in the standard review plan is important. Referred to as the 
roadmap, the chapter explains how to take all of the information included in a 
license application and funnel that down to the criteria of 10 CFR 61. 

In response to a question about the purpose of the standard review plan, 
Jim Kennedy explained that it is intended for NRC staff to use in evaluating license 
applications. He noted that states can use NUREG 1200 to develop their own 
standard review plans, or states can use the NRC plan as is. 

Kennedy explained that more revisions are scheduled for later this year. NRC staff is 
doing a lot of work on performance assessment. This work will be incorporated into 
chapter 6 of the standard review plan by September 30. That chapter will also be 
issued for public comment. 

ISSUE FOCUS STORAGE 

Holmes Brown explained that as the 1993 deadline approaches, storage of low-level 
radioactive waste is receiving more attention. 

Jim Kennedy explained NRCs current policy on storage: the commission does not 
look favorably on long-term on-site storage. When Congress passed the 1980 act and 
its 1985 amendments, Congress decided that disposal was the best way to manage 
waste. NRC is thus doing everything within its statutory authority to encourage 
disposal. At the same time, NRC recognizes that storage is needed, especially after 
1993. However, NRC does not look favorably on long-term storage. 

Kennedy explained that a year and a half to two years ago, the commission asked 
NRC staff to focus on the 1993 and 1996 deadlines to determine what the agency 
needs to do to prepare for them. For example, staff considered whether regulations 
are necessary, what position the agency should take regarding the 1996 deadline, and 
so forth. 
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NRC staff prepared a paper on the subject that included a recommendation that 
storage only be allowed for a single 5-year period. 

The commission sought public comment on the issue last December. In response, 74 
organizations submitted comments. NRC staff finished its analysis of the public 
comments and sent it to the commission in September. The comments ranged from 
suggesting that NRC do nothing on storage to urging NRC to pressure states to 
develop disposal capacity, and to do so by linking the two, such as via a rulemaking 
that requires that, for a generator to obtain a storage license after 1996, a generator 
must show that its host state is making progress in developing disposal capacity. 

The commission has been reviewing the analysis. Staff expects that a decision will 
be issued shortly. 

Discussion followed, during which the following points were made by the presenter 
and Forum Participants: 

A Supreme Court declaration that the take-title provision of the 1985 Act is 
unconstitutional could have an impact on NRC's position on storage. 

Linking storage to disposal progress seems to be a link that could only be made 
on paper. If a state is not making progress, a generator has no choice but to store 
waste. The only other choice is for NRC to deny a license for storage and, 
effectively, shut the generator down. 

On the other hand, NRC could say to a generator that NRC sees no prospects 
for disposal in the next two to three decades, so the generator needs to develop 
a storage facility that will last that long. 

Gene Gleason explained all the options New York is considering involve 
storage. The state does not intend to place something in the ground forever. 
Gleason asked what the substantive difference between storage and disposal is 
if a state is prohibited from shallow land burial. Another Participant 
commented that he believes that in such a situation, one could nevertheless 
have a "disposal" facility-even if monitored-but with the option to retrieve 
waste. To this Participant, the distinction focuses on whether waste can be 
retrieved (disposal) versus whether waste will be retrieved (storage). 

Marc Tenan noted that he had talked to generators about storage, and they are 
not interested in accepting other generators' waste for liability reasons. 
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. Carol Amick said that Massachusetts has canvassed generators for several years 
on storage issues and asked them whether they need NRC amendments to 
store additional quantities of low-level radioactive waste on site, whether they 
need to meet any local permit requirements, and what their physical storage 
problems are. In the first round of responses, with the exception of three small 
generators, all indicated they would not have any significant problems with 
storage and would proceed to obtain the necessary amendments. However, in 
its most recent survey, more generators indicated significantly greater concern 
about their preparation for on-site storage, despite the Massachusetts Low-Level 
Radioactive Waste Management Board’s efforts to provide technical assistance 
and other aid. 

Gene Gleason explained that New York agencies have also taken extensive 
efforts to inform generators about storage. The New York Department of 
Health sent out letters on the subject to their licensees. Similarly, the New York 
City Department of Health distributed guidance. Within the next month or so, 
the New York Department of Labor will also be distributing information to 
licensees. If individuals are interested in obtaining copies of the information 
that has been distributed by New York, contact Gleason at (518) 473-4377. 

It would be helpful to states and compacts if NRC were to distribute written 
materials on storage to them, so they, in turn, could disseminate the 
information. 

In response to a question on whether NRC will take actions similar to those of 
Massachusetts in querying generators and providing educational information 
for NRC licensees, Kennedy reported that the agency does not have any current 
plans to do so on a nationwide basis. NRC has, however, responded to requests 
from individual states and interest groups. NRC provided assistance to 
Connecticut, New Jersey, and the Appalachian Compact Users of Radioactive 
Isotopes (ACURI). NRC intends to respond to future requests on a case-by-case 
basis. 

A Participant expressed a concern that NRC may be underestimating the 
number of requests for license amendments for storage that will be submitted. 
The Participant asked Kennedy whether the amendment process will be 
expedited if many requests are submitted. Kennedy explained that a two-year 
time frame is standard. He indicated that he would inform appropriate people 
at NRC about this concern. 

Gregg Larson reported that the Midwest Compact polled its generators in 1989- 
90, and all indicated they could store for three years, although some said they 
would need to add storage capacity or amend their licenses. Since that time, the 
compact also sent generators a notice indicating that they will lose access to 
existing disposal facilities. This letter asked generators to confirm they can store 
waste. 
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0 Concern was expressed that in states that have already been denied access, some 
generators may have had difficulty storing waste but are refraining from 
reporting this to regulators for fear of being penalized. The same problem can 
OCCUT after states are denied access in 1993 and prior to regional facilities being 
on-line. 

Carolyn West noted that Connecticut has a law requiring generators to provide 
information, which also provides for penalties for *misrepresentation. 

Elaine Carlin reminded Participants that, as backup to the 1990 milestone, the 
sited states required submittal of detailed storage plans along with a governor's 
certifications. Persons interested in obtaining copies should contact her at 
(206) 459-6244. 

Leonard Slosky reported that the Rocky Mountain Compact will not allow 
waste to enter the region for processing unless there is a guarantee that the 
waste can be shipped to a disposal facility or returned for storage. 

Holmes Brown stated that the storage issue relates to whether states are in 
compacts or not. Unaffiliated states may want to note that they may be unable 
to restrict import of waste to storage facilities within their state. Gene Gleason 
indicated that others might disagree with that interpretation. 

Angelo Orazio noted that, in states like New York, the issue of long-term 
storage has more than mere economic implications. There exists the possibility 
of reduction in research because hospitals and other institutions will be unable 
to continue research once their storage capacity is exhausted. 

SESSION ADJOURNED 
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THURSDAY, JANUARY 30 

MORNING SESSION 

NEW YORK'S CONSTITUTIONAL CHALLENGE TO THE LOW-LEVEL 
RADIOACTIVE WASTE POLICY AMENDMENTS ACT OF 1985 

Background 

Lori Tripoli of Afton Associates reported that since the United States Supreme Court 
agreed to hear the challenge against the 1985 act brought by New York and Cortland 
and Allegany Counties, the Forum's Legal Information Clearinghouse has received 
a number of inquiries about the case. Some of the types of questions are as follows: 

What is the significance of the Supreme Court agreeing to hear the case? 

Is the Court simply going to affirm the lower courts' decisions based on Garcia 
v. San Antonio Metropolitan Transit Authority, 469 U.S. 528 (1985)? 

If the Court decides that only the take-title provision of the act is 
unconstitutional, will the rest of the 1985 act nevertheless be invalid because it 
does not contain a severability clause? ' 

A number of questions focus on consequences if the 1985 act is deemed 
unconstitutional: 

0 Will title 11, authorizing specific compacts, still be in force, or will compacts be 
dissolved? 

If compacts still are in place, will they still have exclusionary authority? 

Will the original 1980 act be in effect in the 1985 act's place? What would that 
mean for states? 

Who will be responsible for disposing of low-level radioactive waste? States? 
DOE? 

What will Congress do? 

What will happen to DOE-funded technical assistance? 

0 What impact will there be on 1993 surcharge rebates? 
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What will the impact be on state and compact progress in developing disposal 
facilities? 

Tripoli explained that a number of questions are procedural in nature: 

Is there still an opportunity for persons to file briefs as amicus curiae? 

What other groups plan to submit such briefs? 

When exactly will the Court hear the case? 

Who can attend oral arguments? 

Is seating limited? 

Are tickets necessary? 

When will the Court issue a decision? 

Panel Discussion 

A panel discussion followed, featuring Gene Gleason for New York; Randy Wood, 
who discussed amicus briefs filed on behalf of New York; Tom Curtis, who 
discussed activity on this subject in the National Governors' Association and other 
state groups; Elaine Carlin, who discussed the position of the sited states, who 
intervened in the case on behalf of the federal government; and Dorothy Michaels 
of NRC, who discussed the federal government's position. 

Tripoli asked the panelists to begin to address the questions mentioned above. 

New York 

Gene Gleason began his presentation by emphasizing what this case is not about. 
Gleason said that New York's challenge is not about the basic premise that states 
should be responsible for low-level radioactive waste management. According to 
Gleason, New York accepts that premise and that responsibility. The lawsuit is not a 
challenge to the ability of the sited states to deny access or implement the milestone 
provisions of the 1985 act. The case also does not contest the validity of the 
imposition of surcharges. From New York's perspective, it also is not a challenge to 
the compacting process. 

Gleason explained that at both the district court level, and later at the appeals court 
level, the courts refrained from substantive review of the act. 

. I . . . - - ., . . . * . . . ~ . - ~ .. 
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According to Gleason, of most significance is the fact that the United States Supreme 
Court will rule on a basic principle of state-federal relations: how far can the federal 
government go to require state action? The fact that the Court has decided to review 
similar cases on hazardous waste seems to indicate the Court is ready to narrow the 
broad scope of the Garcia case. 

Gleason reported that on January 10,. the Supreme Court informed New York that 
the Court will consider the case. It will be heard during the session that begins on 
March 23. Possible dates for oral arguments are March 23, 24,25, 30, 31, and April 1. 
The exact date for oral arguments had not been set at the time of the Forum 
meeting. 

Sixteen states and one territory joined New York in its request for Supreme Court 
review. Connecticut and Michigan filed individual amicus briefs; and fourteen 
parties joined Ohio: Alabama, Alaska, Arizona, Guam, Hawaii, Illinois, Indiana, 
Maine, Nebraska, New Jersey, Pennsylvania, Rhode Island, South Dakota, and 
Wisconsin. Gleason reported that the New York Attorney General sent a request to 
all states to join New York in its arguments before the Supreme Court. New York 
expects to have a comparable number of states participating in the case through 
amici briefs. 

Gleason summarized New York’s argument. He explained that New York asserts 
that the Garcia decision should be clarified so that judicial review of Tenth 
Amendment violations would look at the substance of the 1985 Act. Garcia has been 
interpreted by courts to focus on the process of passing a law rather than the 
substance of that law. 

In its request for Supreme Court review, New York, while noting that challenges to 
laws under the Tenth Amendment generally must allege a failure of the political 
process pursuant to the Garcia decision, asserts that even under Garcia, there are 
some Tenth Amendment limits on Congressional action, and this case involves 
legislative action that is so ”intrusive” that it transgresses the Tenth Amendment 
even under the narrow criteria of Garcia. To the extent that the Garcia decision 
would bar substantive review of the 1985 act, New York urges that the opinion in 
Garcia be reconsidered. 

New York’s brief is due on February 14. The respondents‘ brief must be submitted by 
March 5. New York may then submit a reply brief. According to Gleason, New York 
Deputy Solicitor General Peter Schiff will argue the case. As the Supreme Court 
encourages a single advocate for the argument, Cortland and Allegany Counties, 
although they will file separate briefs, will not present oral arguments. 
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Gleason also made the following points: 

It is significant that the Supreme Court has taken the case. This gives New York 
and others the opportunity to argue the substance of at least the take-title 
provision. 

The issue of severability is an important one. New York argued below that the 
take-title provision is not severable. There is no severability clause in the 1985 
act, but there is one in the 1980 act. A literal interpretation would indicate that 
Congress changed its mind on the severability issue. 

The Governor of New York has taken position that New York will comply 
with existing federal law. 

Amici Curiae 

Randy Wood reported that Nebraska, one of the states that signed on to Ohio's 
amicus brief, joined the case some time ago. Wood explained that Nebraska was not 
attempting to evade its responsibility but does have some concerns as to the 
constitutionality of the act. The brief submitted by Ohio and the states joining it 
focuses on the constitutionality of the "take-title" provision of the 1985 act. The 
briefs submitted by Connecticut and Michigan assert that the act goes beyond 
constitutional constraints. 

Tom Curtis of the National Governors' Association reported that the State and Local 
Legal Center has decided not to intervene or file an amicus brief on behalf of New 
York. The legal center is an organization created by seven other organizations, 
including NGA, that represent state and local governments. 

The center was formed to speak with a collective voice for states and local 
governments on issues before the Supreme Court. Curtis then explained the process 
for deciding whether the legal center will file a brief on any particular case. 

The board of directors of the State and Local Legal Center is comprised of the 
executive directors of the seven organizations that form the center. 

Board members can vote either to commit their organization to signing a brief 
under the aegis of the center, or to veto the center from going forward with filing a 
brief. If fewer than two directors cast a veto, then the center can go forward with the 
names of all the consenting members on the brief. 
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With respect to the New York litigation, the Executive Director of NGA cast a veto 
after polling the NGA Executive Committee, which consists of nine governors and 
is chaired by the Governor of Missouri. Eight of the nine governors voted against. 
NGA participation in the lawsuit and in favor of casting a veto. Since the director 
representing the National Conference of State Legislatures also cast a veto, the legal 
center will not be participating in the lawsuit. 

Sited States 

Elaine Carlin reported that the sited states, as a result of intervening in the lawsuit 
on behalf of the federal government at the district court level, are treated as parties 
to the suit. Their attorneys are in the process of preparing briefs. 

Federal Government 

Dorothy Michaels of NRC reported that the New York case, as well as Michigan's 
lawsuit challenging the constitutionality of the 1985 act and that of Concerned 
Citizens of Nebraska, raise essentially the same constitutional challenge revolving 
around the right of Congress to require states to take certain actions and be subject to 
penalties for failure to take these actions. 

Michaels explained that the lower courts that considered the New York case 
dismissed the lawsuit based on the United States Supreme Court's holding in Garcia 
and a subsequent decision which amplified it, South Carolina v. Baker, 108 S. Ct. 
1358 (1988). 

With the Garcia decision, the Supreme Court addressed the question of the 
judiciary's ability and authority to consider challenges to congressional power over 
states. The Garcia decision overturned a previous Supreme Court case, National 
League of Cities v. Usery, 426 U.S. 833 (1976). The National League of Cities Court 
held that the Tenth Amendment to the Constitution limited Congressional power 
to legislate under the Commerce clause. The Court also held in that case that the 
Tenth Amendment protects the freedom of the states to structure integral 
operations in areas of traditional governmental functions. 

With the Garcia decision, however, the Supreme Court held that the test in 
National League of Cities is essentially unworkable because the concepts involved 
are too difficult to apply because of their vagueness and generality. 

Now, according to the tests devised in Garcia and Baker, there are only two 
circumstances in which a state can successfully challenge federally-enacted 
requirements: if the.nationa1 political process is defective, or if a state has been 
singled out and been treated unequally and unfairly. 
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The government argued and has cited much evidence in its lower court briefs that 
the states were involved to a significant extent in the political process. The 
government also argues that the 1985 law does not single out any state for special or 
unique treatment. 

Lengthy discussion of this case followed, during which the following points were 
made: 

The federal government’s brief is being written by the Department of Justice. 

One Participant commented that if New York wins, the result will be the 
destruction of the entire system-even though people are saying that is not 
what New York is seeking. 

Two years ago, New York’s legislature modified hTew York’s law on low-level 
radioactive waste to prevent the state from taking title to waste. 

One Participant asked whether the Forum should develop a contingency plan 
as a group, so that congressional delegations could address the problem swiftly. 
Other indicated that it was unlikely that Congress would act on this during an 
election year. 

The Supreme Court could issue a decision as early as June of this year. 

One person asked whether, if the Court rules at all in favor of New York, will 
not waste just be piling up and a crisis erupt? Will that drive Congress to 
reopen the act? What lies down the road for governors to have to deal with? 
Another person indicated that if only the take-title provision is invalidated, 
states will still have responsibility for low-level radioactive waste. Another 
Participant stated that people are confusing liability with responsibility for low- 
level radioactive waste. 

One question that was raised is whether, under the 1985 law, generators can sue 
states to deliver disposal capacity based on a statement in both the 1980 and 1985 
acts that states are responsible for providing for disposal of low-level 
radioactive waste. One Participant pointed out that specific compact language 
should be referenced, as most also mention the responsibility of states ‘to 
provide for disposal. 

Forum Participants queried the response of sited states if the 1985 act is deemed 
unconstitutional. It was noted that the Beatty, Nevada site will be closing in 
any event. 
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OTHER CONSTITUTIONAL CHALLENGES 

Michigan 

Dorothy Michaels reported that on August 28, the United States District Court for 
the Western District of Michigan dismissed Michigan's lawsuit against the federal 
government. Michigan is challenging the constitutionality of the 1985 Act. Michigan 
also asserts that NRC violated the National Environmental Policy Act by.failing to 
supplement its 1982 environmental impact statement for 10 CFR 61. 

The federal district court dismissed the action on the grounds that Congress has the 
power to direct states to provide for disposal under the Garcia and Baker cases. The 
court also held that it did not have jurisdiction over Michigan's NEPA challenge. 
The court ruled that Michigan must exhaust its administrative remedies and 
petition the NRC for review, and then seek judicial review in the United States 
Court of Appeals for the District of Columbia, which is not federal district court. 

The case is on appeal to the United States Court of Appeals for the Sixth Circuit. 

Concerned Citizens of Nebraska 

Randy Wood provided an update on the lawsuit brought by Concerned Citizens of 
Nebraska and others challenging the constitutionality of the 1985 act. After the 
United States District Court for the District of Nebraska dismissed defendants 
US Ecology, the Central Compact, and the Director of the Nebraska Department of 
Environmental Control, and granted NRC's motion for summary judgment, the 
plaintiffs appealed the case to the United States Court of Appeals for the Eighth 
Circuit. Oral arguments have not yet been scheduled. 

OTHER LAWSUITS 

MICHRAD 

Elaine Carlin reported on the January 24 court of appeals decision reversing the 
lower court's ruling in Michigan Coalition of Radioactive Material Users, Inc. v. 
Griepentrog. MICHRAD had brought suit against officials in the three sited states 
challenging the denial of access to Michigan generators. 
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Last June, .the United States District Court for the Western District of Michigan, 
concluding that it had personal jurisdiction over the defendants, granted partial 
summary judgment in MICHRAD's favor and ordered the defendants to allow 
Michigan generators access to the low-level radioactive waste disposal facilities in 
their states. The United States Court of Appeals for the Sixth Circuit later issued a 
stay of the injunction pending its resolution of the case, which the defendants 
appealed. 

MICHRAD had argued that the defendants did not have a legal basis for denying 
access before January 1, 1993, because Michigan had complied with all of the 
milestones in the 1985 act. At issue was Michigan's continued compliance with the 
1988 milestone. The lower court concluded that the milestones are not continuing 
obligations to be monitored by the sited states on a continuing basis. 

The court of appeals found that the lower court did not have personal jurisdiction ' 
over the defendants: Jerry Griepentrog, Director of the Nevada Department of 
Human Resources; Christine Gregoire, Director of the Washington Department of 
Ecology; and John B. Pate, Chair of the South Carolina Board of Health and 
Environmental Control. The court did not address the substantive issue of 
compliance with milestones in the 1985 act. 

Carlin explained that personal jurisdiction can be exercised if it would not violate 
the defendant's due process rights and if the defendant is subject to service of 
process under a state's long-arm statute. The court used a three-part test to assess 
whether exercising personal jurisdiction over the thee  defendants would be 
consistent with due process: 

1) The defendant must purposefully avail itself of the privilege of acting in the 
forum state or causing a consequence in that state. 

2) The cause of action must arise from the defendant's activities in the forum 
state. 

3) The acts of the defendant, or consequences caused by the defendant, must have 
a sufficiently substantial connection with the forum state to make the exercise 
of jurisdiction over the defendant reasonable. 

The appeals court concluded that the district court erred in finding that the 
defendant's actions satisfied the three-part test for personal jurisdiction. In so 
holding, the court included a statement that, "The injury of which MICHRAD 
complains arises from decisions by Michigan's legislature to forego compliance with 
the Low-Level radioactive Waste Policy Act." 

The court of appeals reversed the district court's judgment with instructions that 
MICHRAD's complaint be dismissed for lack of personal jurisdiction. 
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Rocky Mountain Compact 

Leonard Slosky reported that there has been no further action regarding the Rocky - 
Mountain Low-Level Radioactive Waste Board’s lawsuit against US Ecology, the 
state of Michigan, and the state of Nevada. In September, the United States District 
Court for the District of Nevada stayed the Board’s motion for a preliminary 
injunction pending disposition of the MICHRAD case. The Board is seeking to 
enforce its order denying access to Michigan generators. 

DOE TECHNICAL ASSISTANCE 

Status of Technical Assistance Activities. 
National Low-Level Waste Management 
Program, EG&G Idaho, Inc. January 30,1992. 

Briefing Sheets: Technical Assistance Tasks 
FY 2992. National Low-Level Waste 
Management Program, EG&G Idaho, Inc. 

Status of Mixed Waste Activities. National 
Low-Level Waste Management Program, 
EG&G Idaho, Inc. January 1992. 

Mixed Waste Studies. National Low-Level 
Waste Management Program, EG&G Idaho, 
Inc. January 1992. 

Colleen Owens of EG&G Idaho provided the update on current technical assistance 
projects, reviewed the technical assistance projects that will be provided in M 1992, 
and discussed the National Low-Level Waste Management Program’s work on 
mixed waste. (See documents referenced above.) 

Technical Assistance Projects 

Workshops Owens said that the National Low-Level Waste Management Program 
has been expanding the number of workshops presented in order to meet more state 
needs in this area. She noted that one of the most popular workshops provides 
instruction on the fundamentals of low-level radioactive waste. This workshop has 
been given six times since October 1991. 
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Performance Assessment The National Low-Level Waste Management Program 
will be looking at state needs in this area and will proceed accordinay after app;oval 
by DOE. 

Technical Bulletins A bulletin on the impacts of 10 CFR 20 to performance 
assessment codes is undergoing review at this time. Preliminary findings are that 
the assessment codes will not be affected. 

New ‘Publications There are a number of documents that have recently been 
published or soon will be. The Guidelines for Mixed Waste Minimization will be 
printed in mid-February, and Mixed Waste Management Options was distributed in 
December 1991. The Site Characterization Handbook and the document on closure 
of low-level radioactive waste disposal facilities will be distributed in February. 

State-specific Requests The number of these requests has increased since 1991. 
Among other projects, the National Low-Level Waste Management Program is 
responding to a request from New Jersey to look at storage of biological low-level 
radioactive waste. 

Mixed Waste Studies 

Mixed Waste Management Options Owens said that the options document was 
designed to assess the feasibility of managing mixed wastes out of existence, either by 
regulatory or technical means. Regulatory options studied were delisting petitions, 
no-migration petitions, and treatability variances. Technical options considered 
were storage for decay, treatment, and waste avoidance. Existing data from 
California, Illinois, New York and the National Institutes of Health were used to 
identify the types of mixed waste known to be generated, and the regulatory and 
technical options were applied to these waste streams. This information was used to 
prepare a matrix of preferred management options for different mixed waste 
streams. Owens noted that some of the treatment approaches listed on the matrix 
are not yet available to the commercial sector. 

Guidelines for Mixed Waste Minimization Owens explained that the guidelines 
include two components: a handbook identifying successful features of a mixed 
waste minimization program, and a series of fact sheets that will identify mixed 
waste streams that can benefit from waste minimization technologies. The 
handbook will be distributed to state officials in February. The fact sheets are 
currently undergoing peer review and are intended for use by generators. 

In response to a question about whether there is an irreducible minimum amount 
of mixed waste generated, Owens said that if the costs ol minimization exceed those 
of treatment, then minimization does not make sense. However, the documents do 
not render judgment on this issue. 
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0,wens said that the peer review committee has asked that the minimization plan 
also include decommissioning waste. A study on this type of waste is currently 
underway. Bill Dornsife added that the peer review committee has also . 
recommended making the plan a living document and establishing a methodology. 
Owens indicated that a methodology would be included in the report. 

DOE Acceptance of Commercial Mixed Waste Owens said that the National Low- 
Level Waste Management Program is studying the feasibility of DOE assuming 
responsibility for commercially generated mixed waste. To this end, the program is 
performing a preliminary evaluation of DOE's mixed waste treatability groups to 
assess their compatibility with commercial mixed waste streams. The program is 
also assessing DOE's treatment capabilities and analyzing other factors. More 
information on waste streams is needed, but preliminary indications are that most 
commercial waste can be placed in DOE treatability groups. 

In response to a question, Owens said that DOE will use commercial treatment 
facilities if they are available. 

1993 SURCHARGE REBATES 

Terry Plummer reported that the Department of Energy is planning to issue a notice 
of inquiry that will explain DOE's interpretation\of the statutory requirements that 
need to be met to be eligible for the rebate for the 1993 deadline. The notice also 
explains mechanical procedures for obtaining rebates and the types of documents 
necessary to request a rebate. 

One issue that has arisen is how mixed waste will be addressed. The current 
interpretation in DOE is that whether a state is able to provide for disposal of mixed 
waste will not be included as a requirement for states to receive surcharge rebates. 
This will not be requirement primarily because surcharges were not collected on 
mixed waste as none was disposed. 

The notice of inquiry, which will be printed in the Federal Register, is also a request 
for public comment. There will be a 60-day comment period. The notice should 
appear in the Federal Register in the next few weeks. 

One Forum Participant noted that in previous discussions, DOE representatives 
talked about not providing any rebate money to generators until they actually start 
storing waste. The Participant asked what will happen if there is a balance in the 
escrow fund remaining in January 1996. Plummer responded that any surcharges 
not distributed would be returned to the sited states. 

Holmes Brown commented that the 1985 act says that at any point between 1993 and 
1996, the money would go to the state if it provides for disposal during that time. 
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Mummer noted that this aspect of the law yields logistical problems in returning the 
rebate. The act indicates that rebates are to be distributed in a monthly return over a 
three year period. DOE could be issuing thousands of checks for some small amount 
each month. The planned Federal Register notice does ask if the rebates could be 
returned on an annual or semi-annual basis. 

A Forum Participant asked whether generators must take action to obtain surcharge 
rebates. Plummer explained that generators will need to submit documentation 
illustrating their eligibility for the rebates and identifying the basis on which they 
believe they are eligible. Actual requirements will be explained in the notice. 
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THURSDAY, JANUARY 30 

AETERNOON SESSION 

FEDERAL WASTE DISPOSAL 

Army Program Status 

Larry McNamara reported that instructions related to the Department of the A r m y ’ s  
status as an executive agent for low-level radioactive waste disposal for all branches 
of the armed services are under development by the Department of Defense, but 
have not yet been completed. The army currently has disposal agreements with the 
Department of the Air Force, the Department of the Navy, and the Defense Logistics 
Agency. 

The army, however, has just experienced a $50 billion budget cut, and has not been 
funded for any disposal activities beyond the fixed costs of its low-level radioactive 
waste disposal program. As a result, the army has not disposed of any waste yet in 
1992, except for items that fall outside the normal disposal program, such as items 
from the cleanup operations at Fernald in Ohio and the Materials Technology 
Laboratory in Massachusetts. The army has notified its generators that it cannot 
provide disposal until funding is in place. 

Acquisition Plan for Contractors 

The army is in the process of developing a list of qualified bidders for remediation 
projects in order to reduce acquisition time. As part of the process, the army has 
identified eleven elements of a remediation program and a set of qualifications 
needed for each element. 

Interservice Support Agreements 

The Deputy Assistant Secretary of Defense (Environment) in the Department of the 
Army will determine whether the army will be able to develop long-term 
agreements to provide waste management services for agencies outside the 
Department of Defense. The army currently works with EPA, NRC and other 
agencies on a case-by-case basis. 
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The schedule for base closures will be affected by cuts to the army’s budget. 
McNamara indicated that the Army Corps of Engineers is working on a plan for the 
closures, and he will provide the Forum with further information on the plan as it 
becomes available. 

McNamara added that the closure of Subic Bay in the Philippines raises questions 
regarding foreign waste that will need clarification. 

In response to questions, McNamara made the following points. 

The army is still estimating that each base closure in the United States will 
generate approximately 3500 cubic feet of low-level radioactive waste unless 
otherwise specified. 

Funds need to be identified before a schedule can be derived for environmental 
restoration projects at bases not slated to be closed. 

The army is not considering using a closed base to site a low-level radioactive 
waste disposal facility. 

Desert Storm 

Of the twenty-three military vehicles used in Operation Desert Storm that were 
shipped to the defense consolidation facility in Barnwell, South Carolina, 
McNamara said the army will be able to recover four M1 tanks and five Bradlee 
fighting vehicles. The army will also try to recover components of the other 
fourteen vehicles, since they are very expensive. Because it is not always possible to 
tell which vehicles or parts will be salvageable, all such vehicles are listed as 
materials instead of waste when they are brought into the country. 

Byron Morris added that the army is thankful to South Carolina for allowing the 
vehicles into the state, since abandoning them would have been very costly. 

Army Interaction with States/Compacts 

In response to questions, McNamara made the following points. 

The legal question of whether the army can pay pre-operational costs of 
state/compact low-level radioactive waste disposal facilities must be considered 
by various committees and so forth. McNamara will try to have more 
information in time for the Forum’s April 1992 meeting. 
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0 ,  The army is trying to educate military generators about volume minimization. 
State/compact officials should let McNamara know if there are any problems. 

The army is developing a coordinated policy for the' Department of Defense on - 
issues related to waste handled by the army. This policy will cover issues such 
as how the army will notify states/compacts of waste that needs disposal. 

ISSUE FOCUS: MIXED WASTE 

National Profile of Mixed Waste 

Nafional Profile on Commercially Generafed 
Low-Level Radioacfive Mixed Wasfe- 
Update, presentation to the Low-Level 
Radioactive Waste Forum, James Kennedy, 
US NRC, January 30,1992. 

Jim Kennedy provided the Forum with an update on recent activities concerning 
the national profile on mixed waste. (For further information, see document 
referenced above.) 

Update on EPA Activities 

Richard La Shier and Reid Rosnick briefed the Forum on recent activities at EPA. 

Location Standards Rosnick reported that draft location standards, which establish 
criteria and standards for siting hazardous waste facilities, are currently before EPA 
office directors for final review. The package is expected to be in "red border" review 
by February 14. The current draft location standards include a provision prohibiting 
the siting of new or expanding facilities in or "adjacent" to wetlands, unless 
engineering demonstrations establish that there is limited travel from a hazardous 
waste unit to a wetland. Rosnick noted that EPA's Corrective Action Branch 
appreciated all comments provided by Forum Participants regarding the standards. 
The branch will next focus on developing guidance for the standards. If persons 
need additional information, they should contact Feliaa Wright at (202) 260-1370. 
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Mixed Waste Testing Guidance Rosnick reported that .in October, Sylvia Lowrance, 
Director of the Office of Solid Waste, met with Bob Bernero, Director of the NRC 
Office of Nuclear Material Safety and Safeguards, to discuss the priority and 
schedules for several joint projects on mixed waste. The offices' first priority is the 
completion of the testing guidance, which explains testing requirements for mixed 
waste generators. The agencies are hoping to finalize the testing guidance by late 
summer 1992. First, the guidance will be published in the Federa2 Register for public 
comment. NRC and EPA held a public meeting on April 14 in Washington, D.C. to 
seek additional comment. 

NRC will receive comments and manage the docket for the Federal Register notice. 
The resolution of the comments will then be a joint EPAJNRC effort. 

Waste Isolation Pilot Plant Rosnick reported that on November 14, 1990, EPA 
granted a RCRA conditional no-migration petition to DOE. This would allow the 
department to place up to 8,500 drum equivalents of waste into the WIPP repository 
on a test basis. The purpose of the placement is to enable DOE to perform a number 
of tests to demonstrate long-term confinement of transuranic (TRU) waste within 
the repository. Currently, acceptance of waste for testing is on hold for the reasons 
explained below. 

On November 26, 1991, the United States District Court for the District of Columbia 
issued a preliminary injunction preventing DOE from placing TRU waste into the 
WIPP facility. The state of New Mexico brought the action to prevent DOE from 
proceeding with the test phase of the project without a legislative land withdrawal 
of the WIPP land. The Natural Resources Defense Council and other groups, as well 
as the state of Texas, intervened in the case on behalf of New Mexico. 

The court ruled that DOE presented no evidence that the waste could be retrieved if 
necessary. The court also found that DOE'S proposed roof support system is 
defective, as evidenced by roof collapses in 1990 and 1991. The court also ruled that 
Congress may be harmed as it is in the process of determining whether a permanent 
land withdrawal is appropriate. 

On November 5, 1991, the United States Senate passed S. 1671, "The Waste Isolation 
Pilot Plant Land Withdrawal Act of 1991." The proposed legislation would transfer 
jurisdiction over the land in which the WIPP is situated to the Secretary of Energy. 
According to Rosnick, other components of the bill include: 

independent and external review of the experimental program by New Mexico, 
EPA, the National Academy of Science, and the New Mexico Environmental 
Evaluation Group; 

limits on the amount of waste allowed for the experimental program capped at 
a maximum of 0.5 percent of the total volume of the repository; 
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0 ,  payment from DOE to New Mexico of $20,000,000 per year until WIPP is 
decommissioned. 

New Mexico claims, and the United States District Court judge agreed, that the 
WIPP facility does not have RCRA interim status because DOE did not submit parts 
A and B of a RCRA permit application in a timely manner. 

On January 2, 1992, an earthquake occurred in west Texas and southern New 
Mexico. The epicenter was 50 miles east of the WIPP facility. Following a complete 
structural investigation, it was determined that there was no damage to the facility. 
According to the no-migration petition DOE submitted in 1989, the WIPP facility can 
withstand a regional earthquake of magnitude 6.0. The January earthquake 
measured magnitude 4.7. 

EPA is currently reviewing a DOE document that addresses room stability and a 
supplementary roof support system. A panel of geotechnical experts was convened 
by DOE to assess the long-term stability of the testing rooms. The panel reviewed the 
design and stability of the rooms and concluded that they could be expected to 
provide a useful life of at least seven years from the time of excavation-and up to 
eleven years with a decreasing level of confidence-with routine maintenance. The 
panel agreed, however, that ground support measures could be used that would 
allow the WIPP testing program at bin-scale to be carried to completion. The test 
period is currently defined as seven years. 

Hazardous Waste Manifest Richard La Shier discussed developments concerning 
EPA's hazardous waste manifest, which is the shipping document that accompanies 
hazardous waste on its cradle to grave journey from generation to disposal. 

Many of the uniform hazardous waste manifests currently in use have an 
expiration date of September 1991. Some manifests were printed with later 
expiration dates-in anticipation of approval by the Office of Management and 
Budget (OMB) of an extension to EPA's information collection request. 

OMB refused to extend the manifest information collection request until EPA acts 
on a petition filed by the Association of State and Territorial Solid Waste 
Management Officials (ASTSWMO) on waste transport issues. ASTSWMO would 
like, among other things, to standardize optional fields used by states and to make 
the form readable by scanners. Twenty-three states use their own version of the 
manifest form. EPA had responded previously to the association that EPA did not 
consider revisions to the manifest to be a priority. 

In the interim, OMB agreed that pre-printed manifests will be valid until September 
1992. EPA is currently evaluating ASTSWMOs request and will report progress to 
OMB as part of an effort to extend the manifest beyond 1992. 



LLW Forum Meeting Report January 1992 San Diego, California ............. 46 

Petition for Rulemaking on Small Quantity Generator Exemptions La Shier 
reported that on January 13, the Utility Solid Waste Activities Group (USWAG) 
petitioned the EPA Administrator to amend the federal hazardous waste regulations 
to provide relief from RCRA permitting requirements to NRC and Agreement State 
licensees who generate mixed waste. EPA has conducted preliminary briefings of 
management. Further discussions with the Office of General Counsel and other 
program offices will be held on legal and policy points. 

Recent Lawsuits 

Shell Oil La Shier discussed Shell Oil Company v. Environmental Protection 
Agency in which the United States Court of Appeals for the District of Columbia 
Circuit vacated three EPA rules and remanded them to the Agency after concluding 
that EPA failed to provide adequate notice and opportunity for comment. The three 
remanded rules are the mixture rule, the derived-from rule, and the leachate 
monitoring requirements. The court upheld EPA's definition of "treatment" and 
found that the permit-shield regulation, as applied to EPA's enforcement activities, 
falls within EPA's discretion under RCRA. 

On January 21, EPA filed a motion for rehearing and asked for a clarification that the 
court's order affecting the mixture and derived-from rules will be applied 
prospectively only and is not retroactive. 

EEI Challenge to EPA's Mixed Waste Storage Policy La Shier reported that the 
Edison Electric Institute (EEI) petitioned the United States Court of Appeals for the 
District of Columbia circuit for review of EPA's policy on storage of mixed waste. 
Joining EEI are the American Public Power Association, the National Rural Electric 
Cooperation Association, and 73 individual electric utilities. The petition was filed 
on November 27. 

The August 1991 policy announced that violations of the RCRA land disposal 
restrictions' storage prohibition for certain mixed waste generators are a reduced 
priority for EPA enforcement. 

EPA has until February 11 to file a responsive pleading to the petition. 

Environmental Defense Fund Litigation La Shier also reported on litigation brought 
by the Environmental Defense Fund. The action, originally filed in March 1989, 
concerned EPA's failure to meet certain deadlines in the Hazardous and Solid Waste 
Amendments (HSWA) of 1984. It is referred to as the "megasuit." 

As a result of a settlement reached in June, EPA will issue 14 new waste listing 
groupings. The first was issued in July 1991. The schedule for the new groupings 
extends through March 1999. La Shier indicated that the settlement should not 
substantially impact mixed waste. 
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RCRA Reauthorization 

La Shier reported that there is now a comprehensive bill in the Senate, the Baucus 
bill, that addresses reauthorization of RCRA. Its counterpart in the House of 
Representatives is the Swift bill. EPA Administrator William Reilly had testified 
against the Baucus bill in October 1991. 

Report of the Mixed Waste Working Group 

Lori Tripoli chronicled recent accomplishments of the Mixed Waste Working 
Group. She mentioned: 

the September 1991 meeting with Leo Duffy, DOE Assistant Secretary for 
Environmental Restoration and Waste Management, and others to discuss 
1993 surcharge rebates and DOE acceptance of commercial mixed waste; 

the meeting of the group in conjunction with the October LLW Forum 
meeting; 

the group's follow-up letter to DOE of November 12 requesting additional 
information; 

the November 12 meeting of Jill Lytle, Deputy Assistant Secretary for Waste 
Operations at DOE; Joe Coleman, Acting Director of the Division of Technical 
Support in DOE's Office of Waste Operations-via conference call; and Holmes 
Brown and Lori Tripoli of Afton Associates; 

the November 20 meeting of the group with Coleman and Terry Plummer, 
Manager of DOE's Low-Level Waste Management Program, in conjunction 
with the DOE annual meeting; 

the December 12 meeting of Brown and Tripoli with Suzanne Rudzinski, Chief 
of the State and Regional Programs Branch in EPA's Permits and State 
Programs Division, and Susan Jones, Environmental Protection Specialist; 

the December 18 briefing of Devereaux Barnes, Director of EPA's Permits and 
State Programs Division, by Terry Plummer of DOE and Jay Ringenberg of the 
Mixed Waste Working Group, which was also attended by La Shier, Jones, and 
Tripoli; and 

the January 15 letter from the group to Duffy requesting DOE's action plan. 
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Tripoli referred Forum Participants to the newsletter for additional detail about 
these meetings and correspondence. 

DOE Perspective 

Terry Plummer reported that there is a lot of work going on within DOE on mixed 
waste. The department is developing an action plan, one component of which is a 
comparison of DOE and commercial waste streams. 

Plummer indicated that the action plan is intended to be reviewed by various levels 
of the organization and approved by Duffy. 

DOE is researching what authority it would use to accept commercial mixed waste; 
what kind of constraints there may be at the state level for DOE to accept the waste; 
and a fee schedule, as DOE needs to operate on a cost recovery basis. 

DOE is interested in learning which states that host DOE facilities might be willing 
to participate. DOE is thinking about how disposing of waste on a regional basis will 
fit into its need for disposal on a national basis. This is really a matter of equity and 
goes back to the same reasons that caused the low-level radioactive waste legislation 
to be developed. 

Plummer noted that DOE is not in a position to compete with private industry. DOE 
is interested in learning how much actual support there is for the proposal that the 
department accept commercial mixed waste for disposal. 

Discussion followed, during which Plummer explained that DOE does not have a 
specific timetable in place for its action plan. It had hoped to have one available for 
Forum review by the January meeting, but that has not been the case. 

One Participant noted that support for the idea depends on how much mixed waste 
would be accepted by DOE. If it is a matter of only a few hundred cubic feet, it will 
probably be alright. If it turns out to be 50,000 cubic feet a year, the proposition 
probably will not be supported by a host state. 

Holmes Brown said that the belief of the Forum is that states are interested in 
exploring this as an option. 
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BRC CONSENSUS-BUILDING PROCESS 

Chip Cameron reported on the BRC consensus-building process. The last time he 
talked to the group was on the eve of putting together the core group for the 
consensus-building process, the goal of which was to provide consensus advice to 
the commission on the full range of BRC issues-including whether there should 
be an overarching BRC policy at all. Cameron had secured participation from a 
number of high-level officials at different organizations, including NRC 
Commissioner Kenneth Rogers, a governor's representative, Hank Habicht, Deputy 
Administrator of EPA, a representative of the Nuclear Utilities Management and 
Resources Committee (NUMARC), and Dr. Stanley Goldsmith, a member of the 
nuclear medicine community. 

The outlier in the whole process was a representative of the environmental 
community. In his recommendation to the commission about the consensus- 
building process, Cameron had said that the process had to be fully representative to 
be effective. 

Cameron had some discussions with the Natural Resources Defense Council. NRDC 
felt they could not legitimately represent the environmental community because of 
the strong opposition of a number of the citizen groups who had been most vocal 
about the BRC policy. Ultimately, NRDC declined the offer to join the core group, 
and the commission terminated the consensus process. 

Interestingly, a number of citizen groups indicated they would be willing to 
participate in a consensus building process after BRC legislation-currently pending 
on Capitol Hill-was enacted. One bill on BRC, H.R. 645, does address the 
state/federal issue. The proposed legislation allows states to set stricter BRC 
standards than the commission would set. The Interior Committee report on the 
bill says the commission would still have responsibility under section 10 of the Low- 
Level Radioactive Waste Policy Amendments Act to have a BRC policy for waste 
streams. The report also indicates that the Committee's intent is that NRC develop a 
BRC policy in the context of a consensus-process and that everyone should 
par ticipate-including environmental groups. 

Holmes Brown noted that while H.R. 645 has been reported out of the Interior 
Committee, it still has to be reported out of the House Energy Committee. The bill 
has been expanded to allow not only states to set stricter limits on BRC issues, but 
also stricter standards on any activity in which states find NRC rules to be 
"ineffective." This may be problematic in getting the legislation passed. There is also 
a Senate bill, S. 1111. 
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Cameron said that after any legislation is enacted, perhaps groups will come in and 
talk about the remaining issues. Unfortunately, because key players refused to come 
to the table, the consensus-building process was not implemented. In this instance, 
the commission tried to implement a consensus-building process after the BRC 
policy was in effect, by which time positions had already hardened. 

A Participant asked what would have come from the core group if it had been 
formed. Cameron explained that the idea was to form a lead group and then, 
hopefully, draw in others as the consensus-building process was initiated. 

Cameron noted that NRC's moratorium on the BRC policy is still in effect. The 
commission voted in December 1991 to keep the moratorium in effect. 

NRC PARTICIPATIVE RULEMAKING ON RESIDUAL RADIOACTIVITY 
CRITERIA 

Cameron next spoke about the alternative that NRC is pursuing since the 
consensus-building process was unsuccessful. This alternative is an effort by the 
commission to develop a single rulemaking on an issue that might fit into the 
framework of a broader issue. The idea is to do an enhanced participative 
rulemaking on a single subject, in this case, residual radioactivity criteria. 

On this issue, the enhanced participative rulemaking process will not be a post-hoc 
consensus-building. Here, the agency hopes to provide affected interests with early 
and meaningful access to development of the proposed rule. 

In the typical rulemaking process, NRC staff develops a proposed rule, which is then 
published in the Federal Regisfer for public comment. NRC then analyzes and 
responds to those comments. Generally, an agency can be in a reactive mode by the 
time a proposed rule gets into the Federal Regisfer. As a result, a lot of time can be 
spent defending the approach selected rather than being open to new approaches. 

A paper will be presented to the Commissioners sometime within the next two 
weeks. The thrust of the plan is that there would be early access before staff develop 
any position. Early access would be provided via workshops in which there would 
be a dialogue among affected interests, including NRC. 

Factors to be considered are: who should be invited, and what features do you build 
into the process so the people not at the table are not deprived. One possibility is to 
make all of the workshops public and allow the public to comment at certain points 
in the workshop. In addition, people could be allowed to send in written comments. 
All of the normal procedures for public comment associated with any proposed rule 
would also apply. 
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Cameron said that he hopes to get some national groups to coordinate participation. 
He will be talking to the Organization of Agreement States, industry groups, 
including users groups. Local groups should also be considered. Perhaps some. 
regional workshops could be arranged. 

Discussion followed, during which the following points were made. 

One Participant proposed that perhaps individuals, as opposed to 
representatives of a group, should be sought. 

0 Another Participant stated that he thinks a consensus process can work, but it is 
necessary to obtain a group identification.It's a good idea to sit down rationally 
and build a foundation. He applauds the approach. 

Chip Cameron noted that he will be talking to NRC regional offices to get their idea 
of who the players might be. He encouraged Participants to call him if they have 
suggestions or comments. His telephone number is (301) 504-1642. 

FINANCIAL ASSURANCES 

Low Level Radioacfive Waste Disposal 
Facilify Financial Assurance, Jim Kennedy, 
NRC, January 1992. 

Jim Kennedy discussed NRC's financial assurance requirements for low-level 
radioactive waste disposal facilities. The requirements are located in 10 CFR 61, 
subpart E. 

There is also some information on this in NUREG 1199, "Standard Format and 
Content Guide of a License for a Low-Level Radioactive Waste Disposal 
Facility," and NUREG 1200, "Standard Review Plan for the Review of a License 
Application for a Low-Level Radioactive Waste Disposal Facility." 

For further information, see the documents cited here. 

In response to a question, Kennedy explained that there are no requirements for 
unforeseen circumstances, such as off-site migration. Kennedy noted that NRC does 
recommend that license applicants obtain liability insurance. 

According to Kennedy, section 151(a) of the Nuclear Waste Policy Act provides the 
legal authority for financial assurance requirements. 
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Discussion followed, during which the following points were made. 

0 One Participant stated that the issue for states is not whether to provide 
protection, but to determine the level of protection to insure that any potential 
incidents will be sufficiently covered. She said she would like to have more 
guidance on that. 

Angelo Orazio reported that New York's final financial assurance regulations 
recently were issued. Participants should contact Paul Merges of the New York 
Department of Environmental Conservation for a copy. Merges can be reached 
at (518) 457-2225. 

A Participant said that there are creative ways to deal with this problem, such as 
market-oriented mechanisms, like bonds, that could be developed and used. 

SESSION ADJOURNED 
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FRIDAY, JANUARY 31 

MORNING SESSION 

Because one of the speakers scheduled for the Friday morning session was unable to 
attend due to a family emergency, the agenda for the Friday session was somewhat 
modified. Presentations on Superfund liability and the federal government’s 
viewpoint on taking title to waste and site- and land-ownership requirements were 
re-scheduled for the spring meeting of the Forum. 

mJEL CYCLE FACILITIES FORUM 

Large Volume, Low Activity Wastes: A 
National Problem. Donald A. Barbour, 
Secretary, Fuel Cycle Facilities Forum. Copies 
of overheads. January 29,1992. 

At the request of the Executive Committee, Donald Barbour, Secretary of the Fuel 
Cycle Facilities Forum, gave a presentation about large-volume, low-activity wastes. 
For further information, see the document referenced above. 

REPORT FROM THE ADVISORY COMMITTEE ON NUCLEAR WASTE 

Advisory Committee on Nuclear Waste, U.S. 
Nuclear Regulatory Commission, copies of 
overheads. 

U.S. Nuclear Regulatory Commission’s 
Advisory Committee on Nuclear Waste 
(ACNW), Dade W. Moeller, Chair, ACNW. 

Dade Moeller, Chair of the Advisory Committee on Nuclear Waste, explained the 
role of the committee and reported on recent activities of the group. For further 
information, refer to the documents referenced above. 

If Participants have questions, they can contact Moeller at (617)432-0793 or 
HowardLarson, Senior Staff Engineer of the ACNW. Larson may be reached at 
(301)492-7707. 
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ACTMTIkS OF THE COUNCIL OF SCIENTIFIC SOCIEIY PRESIDENTS 

Cynthia Norris reviewed the information presented at the October Forum meeting 
concerning a letter from the Council of Scientific Society Presidents to governors 
regarding the Low-Level Radioactive Waste Policy Amendments Act. 

Norris reported that in early January letters were sent to the governors of at least 
some states, with sited and unsited states receiving slightly different versions of the 
letter. The letters are signed by Gerry Meisels, Council Chair. 

The letters request the governors to "work aggressively and decisively in support of 
rational approaches to the disposal of low-level radioactive waste" and note that the 
council feels that it "lack[s] adequate cooperation among the governors at this time." 

The letters advocate having "a few well-located facilities and much greater interstate 
cooperation towards providing for a full mix of low-level radioactive waste 
treatment and management facilities." They also suggest keeping existing sites open 
until new sites are available and minimizing the number of sites developed. 

Norris requested Participants whose governor had received such a letter to notify 
Afton and indicate if they would be responding. Carol hmick said that'the Governor 
of Massachusetts had received a letter from the council, and that she would write 
the reply. 

STATUS OF GAO REPORTS 

Nuclear Waste: Slow Progress Developing 
Low-Level Radioactive Waste Disposal 
Facilities. Report to the Chainxian, 
Committee on Governmental Affairs, U.S. 
Senate. Resources, Community, and 
Economic Development Division, U.S. 
General Accounting Office. January 10,1992. 

b 

Daniel Semi& reported that the General Accounting Office (GAO) is currently 
working on two reports pertaining to low-level radioactive waste management. 

. ~ * . . . . . ~  ' . . c_----. . 



LLW Forum Meeting Report January 1992 San Diego, California ............ 5 5  

Report on New York’s Siting Process 

At the request of Senator Alfonse D’Amato (R-NY), GAO is reviewing phases of the - 
site selection process in New York to obtain reasons for any major changes or 
adjustments made to the process and is determining what technical and other issues 
need to be addressed before site selection can be completed. Semick indicated that 
GAO expects to complete this report in the spring. 

Report on Connecticut‘s Siting Process 

Senator Christopher Dodd (D-CT) has requested that GAO report on Connecticut‘s 
siting process, including a determination of what efforts were made- to obtain 
community support. Dodd would also like the agency to examine broader issues 
such as the number of sites needed nationally, but it is not clear whether the agency 
will be able to fully accommodate this aspect of the request. One of Semick’s 
colleagues, Jack Bagnulo, will be doing the work on this report. 

Other Reports 

Semick mentioned that GAO recently issued a report on DOE compliance with 
agreements regarding funding for road development in connection with the WIPP 
facility in New Mexico. Semick said that there will also be a report on the containers 
used to transport waste to the facility. 

GAO Procedures 

In response to questions, Semick explained the following points: 

GAO works for Congress and provides oversight of the executive branch of 
government. Although low-level radioactive waste issues are not handled by 
the executive branch, GAO believes on the advice of counsel that one of the 
agency’s roles is to examine implementation of federal laws. In general, 
requests from congressional committees have priority over those from 
individual senators and representatives, but GAO will try to honor any request 
related to federal law, including those regarding state responsibilities. 

GAO reports always include a phone number that people can call for further 
information. 

Interested parties can call (202)275-6241 and request to receive a monthly 
catalogue of GAO reports and testimony. 
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ISSUE FOCUS TAKING TITLE TO WASTE, CURRENT SYSTEM 

Disposal Confracf. Chem-Nuclear Sys tems, 
Inc. August 28,1989. 

Radioactive Wasfe Disposal Agreemenf. 
US Ecology, Inc. 

Glen Rae, the President of the Nuclear Waste Brokers and Processors Association 
and Vice President of Business Development for Chem-Nuclear, spoke about the 
mechanics of transfer of title to waste. He described the current system for 
transferring title, as opposed to title transfer issues in 1993 or 1996. Rae was joined by 
Robin Brown, Manager of Radioactive Waste at the Oyster Creek Nuclear 
Generating Station, who provided the perspective of a generator. 

Rae emphasized the importance of exchanging information and welcomed the 
opportunity to address the Forum. He explained that title transfer has always been a 
confusing issue and has often been misused. Title became a word used in contracts 
in the late 19703, and it became an issue in a number of contracts as it relates to the 
responsibility of parties to the contract. Title is often used to mean responsibility. 

The phrase "contractual title" now appears in contracts for transportation of waste. 
This phrase also is not clearly defined. 

Rae then discussed the low-level radioactive waste that is disposed at the Barnwell 
facility, which is operated by Chem-Nuclear. Chem-Nuclear takes the position that, 
when the waste is disposed, the operator does not own the waste, although the 
operator does possess it and is its custodian. At some point in the future, custodial 
care will shift to South Carolina. The land on which the Barnwell facility is situated 
is owned by South Carolina. Rae posed the question, "What happens if there is a 
problem at the disposal facility?" According to Rae, if it happens during the time of 
operation, it's the operator's responsibility to remediate problems. However, if a 
problem is caused by waste that was not what its label indicated, the operator would 
probably go back to the generator and discuss the issue with them. Once the site ends 
operation, there is a decommissioning fund and perpetuities fund for long-term 
maintenance. This could be used for any remediation efforts once the state has 
responsibility. The state would probably look back to determine what the cause of 
any problem was and whether the operator or generator is responsible for it. If, for 
some reason, long-term funds were depleted and the previous operator has no 
money left, then the Superfund program would probably be applicable. The state 
would probably go back to the federal government and recommend that the site be 
cleaned up. In sum, no matter what one calls title, ownership, possession, and so 
forth, there are a lot of people who have responsibility for the waste. 
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From the brokers point of view, waste is normally not processed and not really 
handled. The waste is just consolidated. With processors, there may be more 
definitive transfer responsibility for the waste. Also, waste from decontamination is 
the processor's waste. 

Discussion followed. 

Robin Brown then provided a generator's perspective. Brown described acceptance 
procedures and mentioned mechanisms of transfer that include inspecting a 
manifest, performing surveys, and ascertaining that there is appropriate packaging 
and labeling. He noted that an entity's license limits what you can do with the waste. 

Brown said that sometimes waste is returned to the generator. As a utility, his 
organization is selective of what vendors control its waste. 

According to Brown, most generators do not have a license that allows them to 
accept waste back. In addition, the waste may not be in the same form it was in when 
it was sent off site. His utility is hoping to get a generic license change that will allow 
them to accept waste back. This way, they would not have to apply for a license 
amendment. 

Brown said that the utility's current license does not allow it to accept other waste 
streams, such as radiopharmaceuticals. 

As a generator, Brown said that they always will retain some form of liability- 
pursuant to a variety of forces. 

A lively discussion followed, during which both Forum Participants and persons in 
the audience who they specifically authorized to speak contributed. One of the 
points that came out of the discussion is that generators and others appear to 
disagree on who bears legal responsibility at what point in time and for what 
duration. This may be an issue that merits further research. 
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MANIFEST TRACKING WORKING GROUP REPORT 

Gregg Larson reported on behalf of the new Forum worlcing group. 

He noted that after lengthy discussion on the materials and waste issue at the 
October Forum meeting, and in light of NRC progress concerning the uniform 
manifest database rulemaking, the Forum decided to form a new working group. 

The group was appointed by the Forum Convenor in December and is composed of: 

Jerry Begley, Washington; 
Clark Bullard, Central Midwest Compact; 
Bill Dornsife, Pennsylvania; 
Gregg Larson, Midwest Compact; 
John Mac Millan, North Carolina; 
Kevin McCarthy, Connecticut; 
Marc Tenan, Appalachian Compact; and 
Randy Wood, Nebraska. 

On January 30, the initial meeting of the Manifest Tracking Working Group was 
held with the primary purpose of establishing operating guidelines for the group 
and reaching consensus on the objectives and near future tasks of the group. Mike 
Klebe of Illinois also attended as an observer. M.A. Shaker of Afton Associates 
facilitated the meeting, and Holmes Brown and Lori Tripoli, also of Afton, served as 
resource people. 

Phase I The group decided that its primary emphasis now should be on NRC's 
uniform manifest/database rulemaking. The group agreed that states and compacts 
need to have as much input as possible into the rule. After the rule is proposed, the 
group plans to identify those aspects of the rule about which it agrees and then 
discuss any aspects about which there is disagreement. The working group would 
then bring before the full Forum the results of its discussion. The working group 
intends that comments agreed on by the Forum be submitted as a unity to NRC. 
States and compacts could then submit separate comments on any issues on which 
there is not consensus. Comments would include items in the rulemaking as well 
as topics not included. 

Larson then reported on a working group proposal on the uniform 
manifest/database rulemaking. He said that the proposal was being put forward by 
the group because: 

the Forum has endorsed the concept of the uniform manifest/database 
rulemaking a number of times in the past, 

it is important that a rulemaking be finalized soon, and 
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it is important for states and compacts to have an opportunity to have input 
into the rulemaking. 

As a first step, the working roup proposed that the Forum Convenor, on behalf of 
the Forum, write to the Nuclear Regulatory Commission and: 

note the importance of the uniform manifeddatabase rulemaking to states 
and compacts; 

ask that the NRC issue the proposed rule as soon as possible for public 
comment and provide a public comment period of at least 90 days; and 

request that the rule be finalized and promulgated by the end of 1992. 

A motion to this effect was made by Lee Mathews and was seconded by Clark 
Bullard. The Forum approved the motion unanimously. 

Phase I1 The working group agreed that, as a second step-to be undertaken after 
the uniform manifest rule is proposed and Forum discussion and comments are 
completed-the group would study tracking issues not covered by the rulemaking 
and propose a means for considering each individual issue by the Forum. As 
charged by the Forum, the group will report back to the Forum at the April meeting. 

SESSION ADJOURNED 
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FRIDAY, JANUARY 31 

AFI'ERNOON SESSION 

IMPACT OF RELICENSING AND REFURBISHING NUCLEAR POWER PLANTS 

NRC Issues Requirements Governing 
Nuclear Power Plant License Renewals. NRC 
office of Public Affairs. December 13,1991. 
Press release. No. 91-152. 

License Renewals and Nuclear Power Plant 
Longevity. NRC Commissioner Kenneth C. 
Rogers. Speech of December 2,1991. No. S-25- 
91. 

Letter from Kenneth C. Rogers, Acting 
Chairman, U.S. Nuclear Regulatory 
Commission, to Howard Dean, Governor of 
Vermont. U.S. Nuclear Regulatory 
Commission. January 8, 1992. 

Letter from Howard Dean, Governor of 
Vermont, to Ivan Selin, Chairman, U.S. 
Nuclear Regulatory Commission. Office of 
the Governor, State of Vermont. 
November 27,1991. 

Letter from George A. Sinner, Governor of 
North Dakota, to Ivan Selin, Chairman, U.S. 
Nuclear Regulatory Commission. Office of 
the Governor, State of North Dakota. 
December 27,1991. 

Jim Kennedy referred meeting attendees to the latest issue of LLW Notes for recent 
information on the subject. 

. 
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Impact of Amount of Waste 

He noted that under the 1954 Atomic Energy Act, NRC issues licenses for a - 
maximum of 40 years. By the year 2020, about 100 nuclear power plants currently in 
operation will have their licenses expire. 

When a plant operator requests a license renewal, it will have to show that the plant 
will remain safe for an additional 20 years, and the operator particularly needs to 
address age-related degradation. Relicensing is predicted to cause a fair amount of 
low-level radioactive waste generation. 

NUREG 1437/NRC Workshop 

Kennedy noted that at a public meeting in November 1991, some participants noted 
that the issue of low-level radioactive waste generation as a result of nuclear power 
plant refurbishing is difficult to address generically and may need to be addressed on 
a site-specific basis. He said that a transcript of the meeting is available. 

UPDATE ON HOST STATE TECHNICAL COORDINATING COMMITTEE 
ACTIVITIES 

Bill Dornsife referred meeting attendees to the latest issue of LLW Notes for recent 
information on the subject. 

Non-Fuel Bearing Components 

He reported that the TCC has been looking at the issue of non-fuel bearing 
components and has a working group on the subject. 

Non-fuel bearing components include, but are not limited to, control spiders, 
burnable poison rod assemblies, control rod elements, thimble plugs, fission 
chambers, and primary and secondary neutron sources, that are contained within 
the fuel assembly, or boiling water reactor channels that are an integral part of the 
fuel assembly, which do not require special handling. Under the Nuclear Waste 
Policy Act of 1982, as amended, DOE is responsible for the disposal of commercial 
spent fuel. 

The Low-Level Radioactive Waste Policy Amendments Act assigns to states the 
responsibility for disposal of commercial low-level radioactive waste that is class A, 
B, or C. Some of the non-fuel bearing components may be classified as class A, B or C 
waste. These classes of waste are defined in 10 CFR 61.55. The federal government is 
responsible under the act for disposal of low-level radioactive waste with 
concentrations of radionuclides that are greater than class C. 
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The standard contract for the disposal of spent nuclear fuel establishes the terms 
under which DOE will accept this spent fuel. Dornsife noted that non-fuel bearing 
components may be considered either standard fuel or non-standard fuel as 
identified in the standard contract. Non-standard fuel is subject to negotiation 
between utilities and DOE. 

Dornsife noted that the TCC had passed the following motion at its November 
meeting: 

to request through the TCC convener, that the LLW Forum 
recommend how to approach this policy issue: Would the States be 
responsible under the Low-Level Radioactive Waste policy act for 
components that would potentially fall under the standard contract 
and for which DOE has accepted responsibility for, if utilities elected to 
ship these particular components to a Low-Level Radioactive Waste 
disposal site? 

After discussion, it was agreed that there would be a one-to-two hour information 
session at the April Forqn meeting to explore the topic with an emphasis on policy 
implications of various options. Following the session, the Forum will discuss a 
course of action. 

Forum Participants were referred to the latest issue of LLW Notes for further 
information on the meeting. 

RESPONSIBILITY FOR THE DISPOSAL OF NARM AND NORM 

Whet is NARM/NORM Waste? Slides from 
presentation made by William Dornsife, 
Pennsylvania Department of Environmental 
Resources, at the Thirteenth Annual DOE 
Low-Level Waste Management Conference, 
November 19-21, 1991. 

Disaete vs. Diffuse 

Bill Dornsife reported that the high end of the low-level radioactive waste spectrum 
includes naturally occurring and accelerator produced radioactive material (NARM) 
with its subset, naturally occurring radioactive material (NORM). (See above- 
referenced material.) 
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Standards for disposal for NARM and NORM are influenced by whether the 
material is discrete or diffuse. 

The CRCPD E-5 Committee has suggested a dividing line between diffuse and 
discrete. 

Examples of discrete NARM include radium, sealed sources, pipe scale, and ion- 
exchange resins from cleanup for public drinking water supplies. Discrete NARM 
tends to be small volume but high risk. 

Examples of diffuse NARM include mineral extraction byproducts, coal ash, oil and 
gas extraction byproducts. 

In a U.S. Environmental Protection Agency draft risk assessment document listing 
various kinds of diffuse NORM materials, the main risk of this material is found to 
be to on-site workers or individuals who live near a site. Figures on risk are 
available, and the risk from diffuse NORM materials is higher than the risk 
associated with current standards for low-level radioactive waste disposal. 

Dornsife said that in most states diffuse NORM is not regulated although currently, 
most states regulate discrete NARM. 

COMPATIBILITY 

"Request for Comments on the Compatibility 
of Agreement States with NRC Regulatory 
Programs", Federal Regisfer, December 23, 
1991 and accompanying letters from 
Carlton Kammerer, NRC, December 24, 1991. 

Steve Salomon referred to the above-referenced document and his report at the 
October 1991 Forum meeting. He said that 15 requests for an extension of the 
deadline for comment and one comment had been received by NRC to date. He 
noted that the issue is controversial, not just on low-level radioactive waste, but 
also on other issues. 

Salomon said that the Commission had decided the day before (January 30) to 
extend the deadline 45 days. 

MEETING ADJOURNED 
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Low-Level Radioactive Waste Disposal Compact Membership 

Each regiunal compact, sited state, future h s t  state and unaflliated state tk represented b~ 
a LowLeuel Radioactive Waste Forum Participant. 

APPh* 
Delaware 
Maryland 
Pennsylvania 
West Virginia 

Central 
Arkansas 
Kansas 
Louisiana 
Nebraska 
Oklahoma 

Central Midwest 
Illinois 
Kentucky 

+ In March 1992, 
Wyoming enacted a 
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Northwest Compact. 
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Oregon 
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# Districtof 
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* sited state 
future host state 

# contractwith 
Rocky Mountain 
Compact for LLW 
disposal until 
December 31,1992 


