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CHAPTER 1
INTRODUCT ION

This thesis seeks to examine in detail the arguments
centering around the American justice of the peace court
system and evaluate the justices of the peace of Dallas
County in the light of these arguments, A second purpose
is to evaluate the positions of critics and defenders of
the present justice system in the light of the needs of the
litigants who come before the justice courts in Dallas
County--or who would come before the replacement court
advocated by the Texas State Bar Association. Finally, a
summary analysis leads to recommendations for best serving
the interests of these litigants.

In the preparation of this study, wide use was made of
both written materials and personal interviews. The first
three chapters are based largely on written materials, many
of which are primary sources. The written Source materials
include reports, journal articles, especially articles in
legal periodicals, books, newspapers, court case reports and
statutes. The latter chapters, the most significant part of
the study, are based alwost entirely on personal interviews

and observations of the justice courts.



Of necessity, ancoymiiy is zmployed in regard to some
sources in Chapter V. 1In this chapter the Dallas County
justices are evaluated in the light of the érguments of the
critics and proponents of the justice court system. Anony-
mity is also employed in the discussions of individual
jﬁstices and in some of the references to them. This
employment of anonymity is necessary for two reasons. Some
of the justices expressed & desire to remain anonymous as
to their statements about themselves and other justices.
Also some evaluations are based partially on the writer's
observations. |

The thesis body consists of six chapters. Chapter 11
presents a discussion of the justice court in Anglo-American
civilization. The impressive role of the institution in
England helps to explain why the early English colonists saw
fit to make it a part of the local government of each colony
they established in America; likewise, the role of the court
in the colonies helps to explain why the states of the
United States established it as a basic part of their local
govefnments.

Chapter 111 reports the position of the justice court
in Texas government, past and present. The greater portion

of this chapter is devoted to the presentation of a detailed



examination of the statutory provisions and court decisions
wﬁich govern the jurisdiction of the Texas justice of the
peace at the present time,

Chapter IV presents the case against the justice of the
peace court system. Among the sources used were general
studies of the justice court system and studies particular
to certain states. Although some studies go much more into
detail than others, all seem to be in general agreement as
to major conclusions. Several older studies were used
because of their originality and the fact that extensive
research was done in the preparation of them. Paul F.
Douglas, for example, spent five years in the preparation of
his study. Mr. Douglas's basic findings,.in spite of their
age, are generally identical to the findings of other
studies, including the most recent ones. The more recent
studies, in fact, frequently and extensively cite the older
ones. Finally, Chapter IV includes a discussion of fhe
Texas Bar Association study and proposals for remedying the
weaknesses of the Texas justice system.

Chapter V presents the defense of lay justice courts
principally from Dallas County lay justices. These lay
justices not only answer the charges of the critics but

claim qualities for the lay justice court which they hold
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make 1t far superior to both the Sttsrneymjustice court and
the replacement court proposed by the Texas State Bar Asso-
ciation. The lay justices employ a number of arguments to
back up their claim.

Chapter VI, as noted earlier, presents the writer's
eﬁaluation of the ten justices of Dallas County in the light
of the arguments of the critics and defenders of lay justice
courts. In addition to personal interviews with the ten
justices, many hours of observation were spent in their
courts.

Chapter VII, the concl#dimg chapter, presents the
writer's conclusions and recommendations for improving the
product of the justice court. These recpmmendations are
made with primary consideration for those persons coming
before the justice courts of Texas, and they grow out of the

principal needs demonstrated in the Dallas County study.



CHAPTER 11

THE HISTORICAL DEVELOPMENT AND SIGNIFICANCE OF THE
" JUSTICE OF THE PEACE COURT SYSTEM IN

ENGLAND AND THE UNITED STATES

Introduction
The office of justice of the peace, which dates from
the year of 1361, is one of the oldest and most celebrated
of English institutions. It was by virtue of this office
that the process of governmental centralization was

finally completed in England.l

Although fundamental
changes have since been made in the English institution,
it was at the height of its development at the time
British colonists established it in.America. The office
developed in Anglo-America along lines different from

the English pattern as it served to fill an important

governmental need in the frontier setting of early America. 2

lCharle A. Beard, The Office of Justice of the Peace
in England, Vol. XX of Studies in History, Economics and

Publlc Law, edited by the Faculty of Political Science of
Columbia | Unlversity, (New York, 1904), 70-7L.

zKenneth E. Vanlandinglam, “The Decline of the Justice
of the Peace," Kansas Law Deview, XIT (LY63-64), 391.

5
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This chapter reportg, firsi, the drigins of the office
of the English justice of the peace; the development of its
powers, both judicial and administrative, through the years
preceeding American colonization; and the significance of
the office to English governmental history. Another
section of the chapter deals with the justice court in
America: its wide acceptance by the English colonists and
later by the states of the United States, its modification
as it develcped in the new nation, the characteristic
..juriédiction of the justice court in America, its signifi-
cance in frontier society and the reasons for the gradual
decline of the powers of the institution in Nineteenth

Century America.
The English Justice of the Peace

Origins of the English Justice of the Peace

Prior to the Norman Conguest (L066) the whole plan of
English local government centered about the office of
sheriff. A Crown appointee, this official was almost

solely responsible to the Crown for the preservation of
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peace and order in the shire or county; he was charged with
combined executive and judicial functions.

The Conquest at first operated to streﬁgthen and in-
crease the sheriff's local powers. The Norman kings,
however, grew more and more suspicious of his large powers
aﬁd began to take great care to see that these powers were
employed for the ultimate benefit of the Crown. The
suspicions of the Crown eventually led it to a decision to
place some kind of a check on the powers of the Sheriff,4
a royal officer who was increasipgly getting out of control.

Thus King Richard I (1189-1199) placed the coroner by
the sheriff's side as a check upon him.” The coroner
exercised judicial powers in criminal and sometimes in
civil business., The office, however, became elective and
its efficiency as a guardian of the royal interest

declined.

3perbert s. MacDonald, "An Obituary Note on the
Connecticut Justice of the Peace," Connecticut Bar Journal,
XXXV (March, 1961), &12.

“1bid., p. 412.

Ipen W. Palwer, "The Vestigial Justice of the Peace,”
Amerilcan Bar Association Journal, XLVII, (April, 1961), 383.

bwilliam s. Holdsworth, A History of English Law
{(London, 1924}, 1, 286.




In these circuéatanﬁm& annther effort was made to
secure the better enforcement of the King's laws., 1In 1195
Archbishop Hubert Walter, Richard 1's Chief Justiciar,
isgued a proclamation for the presexrvation of the peace.
Knights were assigned in each county to take from all
persons fifteen years of age or older an oath contained in
the proclamation to the effect "that they would aid the
preservation of the peace' in certain specified ways.
These knights were to receive all prisoners arrested by
the oath takers and hand them over to the sheriff. In
these knights may be seen '"the origin of the keepers or
conservators of the peace, who are the immediate ancestors
of the justices."

In 1264 the Crown appointed men designated as
custodians "or conservators of the peace." These men
apparentiy were always knights of.the shire. Although
they possessed powers greater than those of the knights
appointed in the preceeding decades, these conservators of

the peace were still confined largely to the apprehension

71)}&@.

81bid., p. 287.

/
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of offenders. Consequently they were still little more than
rdyal ailds ﬁo the shefiff in pre&ervimg.the peace.

In 1285 the Statute of Winchéster orgaﬁized the police
system of the country, and by it the conservators or
custodians were assigned to receive the presentments made
by the constables (officers charged with keeping the king's
peace within their respective districts) as to infringements
of the statute,lo

During the reign of Edward 11 (1307-1327) the writs
and orders concerning the custodians are exceedingly
numerous and show a slight progression in the functions of
tﬁe office. By the close of the second Edward's reign the
powers and duties of the conservator werehtaking the form
they were to have in the hands of the justices of the
peace under Edward 111.11

FEdward IIT ascended the throne in 1327 under circum-
stances which made him quite apprehensive concerning'his

retention of the Crown. Finding that the conservators of

the peace were performing a useful service and remaining

QMaCDonald, op. cit., pp. 412-413.

Wpalmer, op. cit., p. 383.

Mpeard, op. cit., p. 28.
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responsible to ths Cfﬂw&,-he.secured the passage of a
significant statute during the first year of his reign.
This stétute provided for the appointment of conservators
of the peace in each county.lz In 1328 they were given
power to punish offenders. Further statutory enlargement
of their powers followed in 1330, 1333, 1337 and 1343.%3
In 1344 conservators of the peace were empowered to hear
and determine felonies and trespasses.

Two sharply contrasting movements, one of a military
nature, the other economic, soon combined to create dig-
quiet and unrest throughout the land. The first was the
aftermath of the Hundred Years War (1337-1453) with France,.
Many English soldiers returning from the Continent with
the rewards of plunder found it difficult to settle down
once more to domestic and peaceful pursuits.lS Their con-
duct indeed called for a measure of preventive justice.

Meanwhile the Black Death (bubomnic plague) had struck

Europe in 1348-1349, proved fatal to a large portion of the

12MacDonald,‘gE_giE., p. 413,

13Beard, op. cit., pp. 36-40,
14Holdsworth, op, ¢cit., I, 287.

15J. P. Eddy, Justice of the Peace (London, 1963),
pp. 1-2.
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laboring population, and produced far~veaching social
changes. The medieval system of agriculture was utterly
unsettled; wages had risen tremendously as a result of the
shortage of agricultural laborers.lﬁ

These two factors combined to result in the Justice of
the Peace Act of 1361.17 This milestone sgtatute assigned
in every county in England "one Lovd, and with him three or
four of the most worthy in the county, with some learned in
the law' to keep the peace, arrest and imprison criminals,
inquire of violations of Lthe King's statutes, take surety
of suspected persons and tar”hear and determine at the
king's suit all manner of felonies and trespasses done in
the same county" according to the laws and customs of the

Realm.18

Nature of the Powers of the English Justice ~ 1361-1650

The reader will note that the Act of 1361 charged the
justices of the peace with both judicial and administrative

~duties. It is difficult to separate these two aspects of

the work of English justices.

16 16Palmer,'gg. cit., p. 383,

YEddy, op._cit., pp. 1-2.

lSHoldsworth, op. cit., I, 288.
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No such distinction, in facﬁ, was made in the minds of
legislators during the period between the enactment of the
Justice of the Peace Act of 1361 and the trénsplantation
of the institution in the Awmerican colonies. Measures
pertaining  to local government were given to the justices
to enforce directly or indirectly. "Administrative work
often‘involvad judicial powers and vice—versa,”lg

It seems proper to comment on the meaning of the term
"administration" as used in this context. As was usual iIn
the Middle Ages, the legislature seems to have proceeded
upon the presumption that the laws would be obeyed. It
was considered sufficient to provide officials and courts
to punish breaches. Thus like the older courts and
officials, the justices were put into the position of not
taking active measures to enforce the laws, but to punish
breaches of them.20 In these circumstances the justices
were obliged to use whatever means they could to discover

breaches of the law. The machinery of the jury of pre-

- sentment, available when the justices met in Quarter

19Beard§ op. cit., p. 100,

20
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Sessions (see next paragraph), proved to be of considerable
vélue in discovering such breaches.z1
In 1363 the English justices were ordered to hold

group sessions four times each year;22 these were known as
Quarter Sessions. Only in ﬁhese.sessions could the justices
execute their "general authority" to inquire by the jury of
presentment. The jury was given a general charge aé to
matters into which to inquire. Upon completion the jurors
made their presentments, and indictments in accordance
mwith.these were drawn up. The persons accused were then
duly tried.23

| The civil jurisdiction of the English justices of the
peace was inconsiderxable. One of their féw civil powers
was the settlement of disputes between master and servant,
or between masters and their apprentices, Another was the
supervision of certain partitions between lords and
commoners 1f appointed individually for this purposewby

24

the Quarter Sessions. Thus, particularly if judged by

zzHoldsworth,.gE. cit., I, 288.

23y4dy, op. cit., pp. 26-27.

zaﬂoldsworth, op. cit., IV, 139, 141,
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the amount of civil power of the American justice of the
peace, the English justice for all practical purposes had

ne civil jurisdiction.

The English Justice of the Peace: 1361-1485

Between 1361 and 1485, the first year of the Tudor
period, two related factors combined to bring about the
concentration of judicial and adwministrative powers in the
hands of the English justices of the peace. The Crown was
pursuing a policy of strengthening the national system
under royal authority. 1In addition '"special social
forces" were at work undermining the old local system.25
These included the increasing inability of the old and
cumbersome local institutions to conveniently enforce the
new national legislation on trade, labor and police affairs
passed in pursuance of the Crown's goal of centrali-
zation.z

The national leglslation affecting English justices
between the Justice of the Peace Act of 1361 and the

advent of the Tudor FPeriod in 1485 dealt with trade, labor

szeard,.gg. cit., p. 56.

261,44,
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and police affairs. In the latter part of Edward II1's
"reign the justices were ewpowered to hear and determine all
cases under the statutes for laborers and artificers (a
specialized 1aborer);27 subsequent legislation set the
wages of servants, laborers and artificers by statutes,
and the enforcement of these statutes was placed in the

28

hands of the justices. During the reign of Henry VI,
the justices were given jurisdiction under the statutes
regulating the weights and measures used in trade; also
they were given jurisdiction under the statute regulating
the trade guilds. 1In the area of police affairs statute
after statute was enacted in the interval between 1361 and
1485. With the numerous statutes came a corresponding in-
crease in the power and duties of the justices.zg
With the increased power of the justices the older
local governmental institutions continued to decay. As a
result of this decay a large degree of control over the

local officers passed into the hands of the justices. The

justices were empowered to punish mayors, baliffs, stewards,

271pid., pp. 58-60.
281534, , pp. 61-63.

291bid., p. 66.
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constables and jaillevs wio fadtled in the execution of
certain duties. They wmwe also cwmpowcited to punish the

“sheriifs for excecding theilc authorized powers.

e Peace--1085 to th

Lion in Ameyrica

I

The Tudor monavehy pursued a geal of greater and wore

31

complete consolidation and centralivation, The Tudor
monarchs also found the justices cfficlient and flexible
instruments for carvryiag on the judicial and administra-
H - P E] o ‘-%2 v .

Live work necessitated by this policy. When, in
periecting their centralized system, the Tudor movnarchs
found it necegsary to make some oune officer responsible
for the entire local sdmiudstration, the justices of the

seace ware Che naiucal cholce, Consequently there

folluwed a long servics of acts desigoed to give the jus-

P

. . s 3:
tices extended authority over the other county officers.

The vapildly extending and pevetvating powers of the

Tudor sovernment eventually touched "every side of

Thid.,pp. 56-57.

3L ) -
’ MacDonald, op. cit., p. 415,

Pheard, op. cit., p. 70
eI, ,:?J?.‘ f,wl.ﬂ_- s P .

331pid., p. 78.
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naticnal life. The Tudor stziutes coveraed the flelds of
labour snd trade much more extensively than bhad those of the
four monarchs who immediately proceceded the Tudor Eva. In
addition, the Tudor stalutes covered many new aveas not
previoualy dealt with. Tn both cases the English justices
woere endowed with many additional powers and duties. When
flizabeth T died "bardly anyibing in the country side was
alien to their province.

"hey tvied. . Loffenses. They kept up roads, bridses
avil prisons so fav as they were kept up at all., They
Hicensed ale-houses. They arvested criminals. They
hacame agents of the vost and intricate economic
conbreol faken over by the State from the old corpor-
atlons, They eniorveed the osw Poor Law., When
Biizabeth's religious polliey, involving hunts after
Jesuits, recusants reons who refused to attend

the Church of FEnglandl , and non-conforais Ly depended
largely on their sciiviiy and good wil ”33

Aven this compéndimus suwmary Tails o mention many of the
dutles iacuwbent upon the jusitices,

That the Justiczs of the peace were the "men of all
wori in the fudor plan of lecal governmeat is undisputed.

e

The cceope of thelr dulies become so vieat during this

nevicd that one Elizabethan legal authority, Tawbard,

Ouoited in.
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IR T oy T ey Bt o e dahe P oooet s N
author of a classic treatise on the justice of the peace in
Blizabeth's veien, askad "'how many jusitices think you now

may sulfice [with@ut breaking thelr backs] to beare so wany,

D 1?!36

T

itot loads but stacks of statuvtes

1.

Tihe English justices of the peace retained their de-

clsively important position until the latter part of the

nimeteenth.century.3} Thus the instituiion enjoyed great

proainence in England during the era of the Stuart kings
(L6G3~1714), the periecd in which it was brought to America

38

by Beicish colonisis,

dhe fofluevce of the Snglish Justice of the Peace Op

The Bevelopmeat of the Foglish Governmental Form

Another aspect of the. significance of the justices of

the peace in the develeopmant of the Enzlish sovernment is

enbitlcd Lo sepavate congideration, As noted, the

policies ol the English wonarchs from 1361 until the

nerind of British eolonization in Amecica called for con-
b

solidation and centralizaiion of governmantal powers. The

quoted in F, W. Maicland, |
nrland (Cauwbrldge, 19206), p. Z33.

Lambard, e
Covobitutional Ristory of

jfﬁoldswwrﬁh:_ﬁﬁ-.ﬁﬁEw; v, 133.
3t |

y] . : v i
“Yeenon's Anaotated Consiitution of the State of Texas
(Kaunsag Clty, 1943), (I, 263,

b
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jusitices were chosen o play an increasingly dmportant vole

o~

in the iuplementatioo 27 tils

39

v

sencral policy of
coniralization.

To dnsure the fsaivhfulness of these important royal
officers, thelr appoinbment was kept In the hands of the
Crown from the eariiest days of the institution cuward.
ALY such appointoents throughout the perciocd were made from
ong social class, the Crown's purpose beilng to consolidate

'™
i

Local authority ian the bands of the class who most clogely

identified with the Interests of the Crown., Thus the

were chosen from the rising and powerful middle

L....-«
’-'P'
r~
[$83

class of landed gentry who superceded the feudal baronage
This class penervally rallied to prescrve the sovereigoty
of the Crown.

These same jusitices, however, being members of the
Local sentry, had streong Joeal roots and local interests,
They depended fox fheir soclal position upon the good will

[N

of fLue peigbboring squives and were on very friendly terms

Holdsworth, op. cit.,, T,

Iy
o]
GO
.

“Orbid., p. 291

) ey s .
1?11mﬁc, op. cik., pp. 383~384.
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L

with the wmiddle class of botrh town and country. Moreover
the sreat majority of kngiish justices were not paid for
their sevvices during mest of the period under study, ‘The
justices in fact have been referred to as "the great
unded”+3 for five of the six bhundred years of their history.
Most Justices, however, being members of the local gentry,

, i
were sentlenen of independent means. The fact that they
did not have to depeund on renuneration for their services
no Jdoubt conbributed to thelr defeuse of local Interests,
Thus the English justices of the peace, although acting
under royal commission and exevcising royal powers by dele-
gatlon, served as effective defeanders of the intevests of

. A 45
Local self-gsoverument.,

The Oitfice of Justice of the Peace in America

The Justice of

ite iwpoctance of this historical weview to the thesis

sulrtect, which deals with the justice court system in Texas

423 Abid. zeard, op. ecit., p. 71,

“John P, Dawscn, A Hig
L960Y, pp. L40-141,

tory of Lay Judges (Cambridge,

Palwer, op. cli., p. 383,

L

TNawson, p. L4l Beard, op. cit.,, p. 71.




21
and NDallas County espaciaily and fa the United States, lies
in the fact that it was the office of tha snglish justice
of the peace of the seveubeenth century which was brought
to America by the early @nglish colonists. That the oifice
of justice of the peace was recognized as an lwportant
local institutioun by the people of celonial Awerica--and

T

thelr descendant genevations--is evidenced by the fact all

5-5 »
,\,

,,,_4
—

oF tne Lrst forty-e

46

- states eventually adopted the
ingititution,
In America the ofliice of justice of the pcéace was one
oi the Lirst instruments oif loecal 5g§ermment created by
the Grzglish colonista, The vecords of Massachusetts Bay
Colony indicate i:iie appoiniment :ﬁy the gove rnor]
several justices as early as 1630, The first constable
wag appointed i Plymouth in 16372; the conétable,_js in
snzland, Was.the chief officer of the justice courts in
Amevica from the colonial peviod forward. Colonial

u iz(L were &ﬁp01dfed by ihe governor. Legal training

. A7
was not a preceguisite bo appointment,

5 Annotated iﬂfﬂﬁ Constituiion, II, 283.

Vonlandingham, op. c¢lit., p. 389.

Wallace D. Beasley, Coovdinator, Justice of the
Institute, Agrzfujaurdl and Mechanical nl;aww of
tion, Texas, n.d.}, p.Z.

(College 3ta
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Colonial justices in many colonies initially vlayed a
much greater vole in the conduct of local government than
do their successors of today. In Virgimi& all counly
officers waere appointed by the governor of the colony on
the recommendations of the justices. Thus_the_l&ttef bacame

a seli-perpetuating body of aristocratic plantecs with

‘ . .. . 48
ol of the entire couwnty administration. In Pemnsyl-

vania and New Jersey, they vossessed the power of tax

assessment, In the alorementiored colonies, as well as in

mosi of those of New Kngland and Scouth Carolina, the

justices of the peace were the general administrative and

¥

. . . 4
judicial officials of the county. ’

Two vital distinctions between the English and

Ame rican justice cournt sysiems of the seventeenth century:
resulted in the iwo systems' developing along lines which

weye materially different, The fivst was that the colonial

justices were granted civil jurisdiciion for the trial of
-

1 -4 2 o - A . - L] - - )
small claims. Phis extension of jurisdiction was no

c 0 .
a8 o ) 7
Clyde F. saider, Tocal Goverowent in Rural America

{(New York, 1957), o. Ll.

449 . )
feasley, op. cit., n. 2.

Obzc)ond1d op, e¢it., p. 4L7. Vernon's Annotated
Coastitution, LI, 284,
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doubl made as a watter of vecessity because of the frontiex
conditcions existent, “he second was that the colonial

justices were vemumerated by a fee system whereas thelr

Wnolish countevparts gerved in the wain wit houL pay

at
least known pay] as a maiter of public seuvvice gndmfor the
honor attached to a.roy&l appointmﬁnt.Sl
Following the Awmerican Rovolution, other significant
depariures from the Foglish model in regard to both
functions and extent of judicial powers were made in the
Anmevican office of justice of the peace. In the period
Erom L7990 to 13860 the oiifice was divested of most of its
adiministrative powers,- With the loss of these nowers
the office no longer vebalned 1ts peosition of county-wide
predominance for this “predominance” was hased larpgely on

the officer's administvative powers. This is not to say

that the office no longer had county-wide significance for

[

[

the justices continued to exercise county-wide jurisdiction

in many eriminal and colvil matiters, The major sieps which
resulted in the decrease in the lunciions aod power of the
Amarican justice of the peace were (L) the state gover-

Y

novs weve dispossesszed of thelr nower fo appoint justic

3lypia.

572 : s
“rReasley, op. oit., p. 2.



of +the peaca; {his a3 Daken Drom them throush many

of the J<,Vz)1?1L3fﬁ’ﬂ?§r constituticvos and placed for a Eime
in the hands of the state lepgislatures; (2} the major
administrative powers suercised by the justices were
acouived by elected boards of county commissioners;
(3) ihe office became elective, the precinct or township
, : : 53
belng the electoral area.
By 1860 the office of justice of the peace in the
United States could be degeribed with several general
chavacteristics: (1) 1t was a minor judicial office with
Pinited civil and crinical jurvisdiction; (2) it was gen-

erally an elective office with a subdividion of the

county as the electoral distr uca, (3) it vetained only
minor administrative functivas such as conserving the

peace and pegforming marriapes, and (4) it was generally

hothn 0 county and township ofifice whose judge (Justice),

alibough chosen in the towuship or precinct, excrcised
54
county-wide jurisdicetion over many subjects and causes.

These clharacteristics bave remained genevally descriptive

off the justice court systems in the United States.

24
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nf the Peace

For the socicl organlcation ok carly America, its '
justice of the peaoce sysiem is considered adequate by most
autborities. The system undoubtedly filled an fmportant
need in the backwoods conditions of coloui&l days when
means of travel and communication were slow and difficult
and a court was needed in every hamlet., Few legal
orecepis and enactments had been worked out, and there was
Litile legislation edther to gulde or hamper a magistrate,
Motcover there wave few 1awyaya.55 In addition, the
po?ulac@lliving under Ffroutier conditions was much more
Interested in a wan's chacacter and ability to promote
sitabilicy and provide prmtéction than in his knowledge of
law.. As it'wark@&‘out the veeipient of the office was
usually a p@rsaniof”ahaﬂacter and dignity. Thereby he en-

_ - .
Joyed the confidence and raspect of his community.Jé Thusg

in the social setting of the period he served very well. the

judicial peeds of the day.bi

55 o

Chester #. Zwith, "the Justice of the Peace Jystem
In the United States,” California Law Rev '

(1926-27), 118,

)
[
Oyernon’s Anno

Teras Coovstitutionm, L1, 285,

i ." . .
JIVamlﬂndimwham on, cit., n. 391,
I S S ol > w



Thai the pattern ol Anerican Life has changed vastly
from these early developmental years and that the justice
of the peace system has continued without basic alteration
raise fundament&i quesiions of the continued adeguacy of

the system and appropriatencss of the office.



CHAPTER LTT
THE JUSTLCE OF ki PEACE COURT TH TYEXAS

The Justice of the Peace Court In Texas History
The justice court sysiem has been part of the judicial

I
q

mactiinery of Texas since 18386, the year that Texas won her
independence from Mexico. fThe flest constitution of the
Republic of Texas (1836) declargd that a ”convénient
avmber of Juatigua 0f th& Peace' should be elected ﬂmf cach
cwuwﬁy.l The Jjustice system bas been retained in all sub-
sequent constitutious, althoﬁgh_ the later insivuments have
vestricted the justice's jurisdiction and wade the wumber
of courts per county more specific,
The later constitutions have withdrawn wmuch of the
criminal juvisdiction provided wundew the Constitution of
5. Thus the Texas justice haé lnnv been limited to the
trying of only certain misdemeanor cases, the punishment

for which is also specifically limited. He still remains

important, however, in his capacity as a maglistrate. As

i1 ' _ - )
Vernon's Aouotated Texas Constitution, 1T, 284,

?H)Hi

27



28
to civil jurisdiction, the Constitution of 13876 limited it

in whickh the swount in controversy was $200 or

f

Toss,  The Toxas justilce s aduladstrative dutles, however,

nave not been materially chansed by the later conatitution&?

Creation 2od Qualliicatlon

The justica of the peaco court 1s created by the Con-
stituilon of Texas, The lowest of the constitutional
couris, it Is vested with both cciminal and civil juris-
diction. The justice couri generally operates in a sub-
division of the counity kuown as a justice precintt.
Jusiice pracinets arve special justice court distvicts
creaied by the counby comaissioners courk, the goverﬁing
pody of the county. The commisslioners courts of the
sevaral counties ave constibutionally charged with
dividing the counly into not legs than four nor more than
eiont justice precinets, with a justice and constable in
each, The eonstituticu states that, in any precinct wheve

there 13 a city of 2,000 ov more inhabitants, therve shall

. & . . . .
be two Justice courts, This provision, however, is

-
fraguently not followed,”

o Constiliutdon of

Yinterview withn Judge David Johnston, Justice of the
Peace, Precinct 2, Dalias County, July 18, 1966.



To e elicible oy the eicetive office of justice of
To be elizible for the elcctive office of justice of

the poace a pervson necd only be a qualitied voter: he need
I ;. i 2

only have resided in the precluct for six wonths end in
tha state for ove yeac., 7The term of office, formerly two

T
[
H

vears, was changzd to four years by constitutional awmend-
meniz In 1954, Although justices weve originally-~and until

recent Cimes--compensated on 3 fee basils, they bave been

G
e
—r

wee L9606 compensated by salavy,

The Criminal Powevs, Duties and Proceedings

£

In Geneval of Texes Jusbtices

Justices of the paace have jurisdictiocn in criminal
matiers where Uhe maxinum penaliy or [ine provided by

o ! .
statute does not excesd $200, Although the wmaximun fine
or penalty may not excéed $200, the justice is without

jurisdiction i the statute makes provision for imprison-

Co e - : : 3 . .
ment in jail as part of the penalty. During the first

-

years of the opevation of cur present Counstitution, the

t

Couvit of Appeals held in T

State that the

tnstvement confers cviwbanl jurisdiction on justice

I

“1bid., June 23, 1966.

.
!

docris, 168
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cotrts only

in casces whoce ine penaliy was by pecuniary fine
alone, noft ©o exceed the Linit specifiied EZUQ}
e HV”]WhJUuVPL in misdemsanors, imprisonment
may be assessed as an altemnmative . . . justice
courts have no jurisdictiou to try.

A justice also has no authority to revoke a license undex
a statute having the appropriate provisions as to monetary

4 I3

penalty and imprisonment, 1€ it also has a provision for

. " . ({
tiie vevocaltion of a Llcense.lj

these rules do not, however, Interfere with the

-

authority of the justice court to iwprison for non-payment
11

of rines and costs or to punish for contempi of court.

5

Justices are empowered o punilsh for coontempt of couri in
all proccedings; criminal and clvil,  The justice may
sunish the contemmor by 2 Floe not to exceed bZ) or by im-
prisoment not to exceed one day, or by both.

Other major jucisdictional Limitations have to do with
Cevcitorial boundaries and conflict of interest. Misde-

meanolr cases are ordinarily required to be tried wiithin the

¢ . . .
%Tut le yé‘ggnéﬁ, L Texas Cr. R. 364 (1876). The Court

of Appeals existed and exercised eppéellate criminal juris-
dxctgon between 1892 aond 1898,

LG

Ex Parte Howaed, 347 S. W. 24 721 (1961).

‘]Tmigln v. state, L Texas Cr. R. 264 (1876).
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precinet in wirich the oiferse was cosnitiod or in which the
amfendant resides. T a jualified 3usiice 15 not available
wiinln the precinct wheve the pavtlcular olfense occurred,
the Jjustice In the next adjzacent precinct within the county
L ’ o }2 - § W fd . -
is Lo bave jurisdiction. Transfers to anolther justice
precinet within the county under other clrcumstances may
be obtained In certain cases. Lf, for example, the state's
attornoy and the defendant ov his attorney exacule a

written agreement reguesting transler to a paviicular pre=-

the justice, at his discretion, way perait a transfex

’}
.Ij
=
-
[

to waild precimct.”j fo actual pracflce thoese venue
cesivictions often go unheoded, rthus making superfluous

* : . s 1 3 [f{' - - . -
the rweyulyemenis of the above exception. the dustice of

+

the peace is forbidden to sit in any case where he may ‘be
the injured party, wiere he bas been counsel for the State
or the accuscd, or where Lhe accused or the party injured

way be Tconnected with his by consanguinity or affinity

LD

I
§

within the third degree,

cruon's Texas Session Loaw Service, Code of Criminal
(Ransas City, 1965), Art. 4.12.

A

E }_‘e

12

Yratecview with Judize Johnaton, July 18, 1966,

15 |
Tibid., Act. 20,01
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Texzas justices ave vesied with others powers incidental

to their criminal (andruivﬁi) Jurisdiction., They may con-
vene court at any time Lo tvy cases under their jufiSH

. L6
diction.

They are authovized to set surety bonds in all
proceadings before thely couris in which such bonds are

uscd and to take forfeitures of bonds given for the

>

.

appearance of a pariy or as a guaranty in civil proceedings,
The Texas jusiice's vesponsibilities and duties re-

garding surety bonds, both criminal and civil, are large

and most signilicant. The personal aund property vights of

Litdzants often depend gﬁeatly on the way the justice

<,

cacries out these dutiess and respduuihiliti&s. Likewlse
the siate, especially in criminal proceedings, has much at
stake,  VFor the above veoasons considerable attention is
ziven dn this chapier o sursty bonds and theif_role in
the several jusiice couct procecdings.

Teras jusidces bave vwo final jurisdiciion in criminal
trials. The state Counstiitution allows appeals to be taken

e . . 13 : s
in all criminal cases.” Appeals taken arve tried

PSSP v et ot b g o 1 e

16

Ibid., Avt. 4,15,
lfxbiﬁ-, Art. 4,13,

18 ‘ . . A -
Texas Constitubion, Avt, V, 3ec. 19,




33

ge novo din county couvri; fhis is a new trial without vegard

to the previous trial or its wvecord.

Irials

Move detailed infommation concerning the justices'
duties and powers in regacd to the regular cviminal trial
is now in ovdew. The justice is fo try cases without delay

unless good grounds are showa for a postponement. In the

i.
avent of postponement he may cequire bail, If the

defendant does not mect such ball, in is the justice

a

to order hia vetainad in custody until the final deter-

L9

minaidon of the case.’ The defendant way waive a jury if
: 20 L | % o
hiz so chiovses, but ia ithe event that he does not, it is

the justice's dully ©o ilssue a writ comwanding the proper

obficer Lo summon fortiwiith a jucy of six men and/or women

-2
gualified to gserve as jurovs. In the event that any man

so swumioued fails to atteund, the justice is empowered ko

J}K .
- - L - Ly T * - . ) g s A -} . 1
fine tim for conteapt. The justice wust vead the com-

3

pilaint to the defendani; 1f there be no complaint, the

19

Texas Code of Crimiral Procedure, Avk. 45.23,
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funated with the justice himself upon

23

finding, he must state zuch accusatioa to the defendant.”

accugation havirg orls

1o

The pleading of the defendant may be oval or in writiog as

B
; 24 .. it :
ne way elect, Only four pleas are pevmissible; a gullty

plea, a not guilty plea, a plea of nolo contendere and one
gpecial plea based on the fact of a previous conviction or

|4

25 . . . .
eise., the justice is required

o oy

acauittal for the same oil
o cnter a4 plea of nov guilty for the defendant if he

26

raftses to plead, I

- s his duty to enforce in hiis

cotirt the same rules of cvideuce which govern trials of

27

crimingl sctiong in the skate districl courts. In the

o3 T

wmih the State i

1
L

avant L 3 not repressanted by counsel, fhe

s . . 23 . .
Justice wusl cxamine the wiitvesses, When a verdict is
veporiaed by the jury, the justice wust see that it Is in

29

its proper fovm and cendev the proper judgment thereon.
23
Ihid., drt., 45,26,
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ALl judgments with or witbout a jucy as well as all
final ovders of the justice must be rendered in open cour i
The judsment in case of couviction states that the State of
Texas rvecovers from the defendant borh the fine and court

1

costs.  The justice is ewpowered to detalin the de

“endant in
jail, it he chooses to do so, until the fine and costs are
oaid,
As nreviously voted. the tustice has no final jucige
As previcusly noted, the justice has no final juvis

diction in criminal wanters. A defendant wmay appeal a
2%

.

justice court judgment even 1L he oviginally pleaded

2 e T ralean within fen dave §

An appeal wust Le taken within ten days fol-
37

Lowing the judgment, it does not beeene effective or

sulliy,

stop execution of the penalty until an adecuate appeal bhond:
.

Ao

Hhas been met and filed. Tt is the justice's duty to sct
the boad in an amourt "not less than double the amount of
i i " * H ?:34. 1

tine and costs adjudged sgainst him; the bond cannot be

For any sum less thao 5500 A justice ig alzo copowered to

Jolbi@., Arit. 45.49,

31,

Bz Parte Jones, 128 Texas C.R. 380.

32.. . t e . .
3 Texas Code of Crininal Procedure, Avt. 44,08, Sec. €.

———

33;&1&., Avt, 44,13, 44,14,

:Ej}wf?w]i:”@ . Ar -, 1’.]!55- * } 3 .
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!
grant a new trial--one only--if he considers that justice

36

was not done the defendant in the oviginal trial.

Special Yypes of Criminal FProceedings Before Justices

The Texas justice has additional duties in crimimal
maiters which are distinguishable from the aforementioned.
In the capacity of magistrate, the justice is charged with
isguing all processes intended to ald in preventing and
suppressing crime, conducting examining trials, preserving
the peace within his jurisdiction by all lawful wmeans and
bringing about the arrvest of offenders by all lawful means

1w37 As the jus-

in order that they may be brought to tria

tice is acting as a magistrate in such cases and not as a
i) &

justice court judge, be is not govexrned by the limits of

-

justice couri jurisdiction.

their capacity as magistrates, are invested with a

critically important responsibility, that of issuing arrest

3 .
6Ib&g., Avt. 45,44,

371@i§&, Art. 2.10,

3% erry v. State, 17 Texas Cr. R. 178 (1884);
Hart v. State, 55 Texas Cr, R. 202, 206 (1883).
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varvants and scarch warcacits.  The Amersican people have
long consideved Lt a basic and fundavental, rigit to be se-
cure in Cheiyr parsons, homes and possessions from all
unressonable selzures and searches. The Fourth amendment
to the United States Coustitution guarantees this risht:
This vight is also cuaraanteed to the peovle of Texas in

the State Constitution: “and ao warrant to search any

, or to selze any person or thing, sball issue without

3

place
i [P I T -1. " - N owm e e [ I TP 1,
deseribing them as near as way be, nor without probable

;:3 (‘) e rm . V.W I .
The Tewxas Code

cavse, suppovied by oath or atfirmation.’
of Criminal Procedure also charees ithe magistra;e to make
certain that several substantial requisites are met before
e dasuwes eithew typaﬂof warrant. The arvest warrdant 1s to
be issued only 1 the complaint meets the Following

ceguigites,

LY Tt wmwat state the name of the accused, if known,
and LE not known, nust give some reasonably

Jefinite desceiption of hidm.

2y ttowmst show thet ?he accu wl has committed some
offense azainst the laws of the State, either

—J.

i1

PN

rectly ot that the dffi ant has good reason o
believe, and does be ':ﬂve, that the accused has
comuitted such offens

i, 3ec. 9.
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3) Th wmust state the idwe apd place of the commission
of the offerse, as delinitely as can Le done by
the affiant, )

L)y It wust be signed by the affiant by writing his
LS - A
name or alfixiog bis mark.®

. .

Similar comprehensive requisites exist for the search

/ .
‘w&rfarni.*l The magivtoates responsibllities relating to

arvest and searvch warvants freguently do not end upon

a

lssuance of the instiunents, Wohen either warrant is execu-

© bt

ted and veturned o him it 1s his duty teo try any questions

. 1 . 4 2
arising upon the same,

dAxomining trials.--When a person charvged with a crime

is brought before a jusilce aciting in the capacity of
magistrate, it is the duty of the justice Lo "examine into
St b . £ . £{”3 rl [ oy g ] . 4 -
Lhe troth of the sccusation made. Ihe justice must

» , e . 4L
allow the accused suffilcient tioe o secure counsel. Lt
1 his duty to infowma the accused, preceeding the examin-
ation of witnesses, of bis vight to wake a statement

ralative to the accusation azainst him; at the same time he

a0

Texas Code of Criminal Procedure, Avt., 15,05,

id., Avt. 13.08.

A

T

Thid., Art, 18,25,

l' ~
B%EEEQ-, Art, 16.01,

4114,



must Lnform him that be cdunob be compelled to make any
statement whatever, but that 1f he choovses to do so such
e 1 : s 3 ‘o .45 -

statement may be used dn ovidence against him. T£ the
aceuged desives Lo nake a statement he must do so before
fhe examination of any witness. “The justice is charged with
seeing that such statencnis ave veduced to writing and
signed, but not sworn to, by the accused. The justice must
also attest by his own cexntificate and signature to the

ot r . -, — 46 . .. _
execution and signing of the statement, £ either party
regquests a postponewent of the examining trial the jusiice
may, at his dsererion, grant same,

Tt is also itbe duty of the vresiding justice to see
that the statutory legal preocedure for examining tvials, as’
o avidence and witnesses, is observed., The examining

couct i3 governed by the same rvules of evidence which govern

: Loq 48 . . .
a wesulax trial, Fach witness musl be examined in the

!

. : H . . ,
presenca of the accused, ™ The wight of crogs-examination

is accorded both defenge auvd prosecution. In the evenk that

Ibid., Art. L&,03,
Art. 16,04,
Art. 16.02.

Art. 16,07,

Art. 156.08,
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neithar party is rvepresented by counsel the magistrate may

ewamine the witneases, and the accused is accocded the

. 50 . i
same rizhi. The festimony of each witness must be re-

'S

duced to writing by ov under the directlion of the magis-
trate and approved and signed by such witpess. The
magistrate is veguived o certify to the execution and

51
siening of the statements. The magistrate is empowered
to attach a witness in any county of the state upon an
affidavit by the intevested party stating that the witness
. o . 52 L .
i material to the paciticular cause. Lf, after exanina-
tion of the witnesses in attendance, the magistrate believes
that LHm,e is other watecial testimony which way be had by
a postponemant, he shall upon request--and affidavit as to
che naterial facts--by the prosccutor or defendant post-
poite the heariag for a reascunable time o enable such

53

-

testimony to be procured.
il lowing the completion of testimony, the magistrate

must take one of three possible actions ian vegard to the

ﬁitg , Art., 16.06.
§¥1m1d , Arb. 16,09,
5217-1 b o
Thid,, arts., 16,10, 16,11,

[
Bryid, Art. 16.L4,
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defendant, . He must cither discharge bim, commit him to jail

i admit him to ball, as the law and facts of the case may

-
. 54 . . - . :
require. T the accused is charged with a capital offense,

1 justice wmaglstrate ils without authority to discharze him;

o oy

ne may, however, comait him to jail or admit him to bail,

unless "the proof is evident™ in which case there can be no

[
1 .
badil. in cases where the wmaglstrate adwmits Lo bail and

surely or sureties are teudered by the defendant or his

bondsmen, it is ©

I 1
[

he mazistrate's duty to make certain that

. i e 5
ch suveties are gulflicient,

Peace bond proceedings,-~Whenever a magistrate is in-

Tormed under vath that an offense 15 about to be commitbted

against the person or properiy of the informant, or of

another, or that any pevson has threatened. to commit an

nffense, it is his duty to fmmediatelv issue a warrant for
x

o

_ - , 24 ,
the arrest of the accused. When the accused is brought

before the court, the magistrate nmust examine the

Ihid., Avt. L5.L5.

-
ravas Congiitution, Art. I, Sec. L1L.

7Texas Code of Ciiminal Proceduyre, Art. 17.09 Sec., 3.

aﬂzé;ﬁi- , Art. 7.0L,
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accusation as to proof, If he finds that there is just
reason to apprehend that the olflense was intended to be
comnitted, oc that the ihreat was seriously wmade and that
LC was not made conditicnally to prevent an unlawful attack,
he shall issve an order wequiring the accused to enter into
. . : . . . . . 59
bond in an amount as he may in his discretion re uire.’
Lf he finds in the neyative he shall dischavge the defen-

60 o P A - .
dant. CThe condition of the bond 45 that the accused will
not commlt such offense, and that he will keep the peace
toward the person threatened and Loward all others named in
the bond for any veriod of Cime not o exceed one year [rom
the date of the bond, = The megistrate's dutles in taking
such a boud are the same as in the other proceedings. If
the defendant faills to zive bond the justice shall comwmit
him to jall for one year from the date of the first order

. 62
reguiring such bond,

Avother aspect of this type of proceeding deals with

Libel. A magistrate must first be convinced, by an

“Yyhid., Art. 7.03.

“Uypid., Art. 7.10,

61{bid., Art. 7.03.

Art. 7.08.
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informant under oath, that theve is good reason to believe
that a third pacty is about to--or 1s continuing to=--pub-
Tigh, sell or clrculate a publication which 1s an offense '

under the penal code of the State or commit a libel

witst the informant. The person accusad may then be ve-

guired to enter into bond a3 assuravce that he will not

63

perpeirate such acts. The magistrate’ s duties in taking

a Libel boud ave the same as in the peace bond

proceeding

o
i‘::b v

Aoti-trust

Lo duties,- -1t is the duty of the justice
to asslst the Attorney Censral, aony of his assistants, or
any district or eounty attorney acting under his direction
in sccuring information from speeificd witnesses as to
violaticos of the state Antibrust Law.&a Upon épplication
to a justice by one of these officevs stating that he has
reason to believe that a witoess, domiciled in the.couuty
ok the justice, knows of a violation of a provision of the

1

antitrust chapter, it is the duty of the justice to summon

e ‘{}-."Ie'f — §

e onon i, Penal Code (Kansas City,
19485, Art. 16 |




b
and exémime suchl witness in relation to such a violation,
The justice's vesponsihilities and powevs as to the pro-
curement of the witnesses' testlmony are tﬁe game as in

“he examining trial. In this procoeding,

however, such

toestimony is to be delivered to the attorney rvequesting

The justice of the peace 1is
chavged with the duty of holding a coroner's inquest in
the event that a death, under ceritain s

66

stances, oceurs in his precinct, Juch ingquests are to

pecified aLfLUM“

<

be nweld without a jury and in the following cases:

1) When a person dies in prison or in jail.

2) Whea any pevson is killed; or from any cause dies
in the absence of one or wore good witnesses

3) When the body of a human being is found, and the
circunstances of his death are unknown.

4) When the elrcunstances of the death of any person
are such as to lead te suspicion that he came to
his death by unlawful means,

5) When any person cowmils suicide, or the clrcum-
stances of his death are such as to lead to
suspicion that he committad sulcide.

6) When a person dies without having been attended
by a duly licensed and practicing physician . . .
and the local bealth officer or rezistrar required
Co report the cauvse of death . . . does not know
the cause of death,

-~

G8Texag Code of Crimical Procedure., Art. 49,01,
_....,_..&k%..‘a’. P )




7) UWhen a porson dios wno has bf@ﬂ attended by a duly
Vicensed and practicing physician . . . and such
why ieian is ook certain as to the cause of death
and thus uvanble to certify with certainty éne
cause of deathr as re uived by sitate law .

The inguest oroceadiag~in cazes wheve no one has bee
charged with causing the death of the Jeceased--may be held
publicly ov privately, as the justice sees fit, He may
nave a person arrvested before the inguest is held if he
has kaowledge that the killing was the act of such person

69

or upon an albfidavit to this effect by another, TE the

Justice finds during the ioquest that a person still at

large perpetrated the lkilling hie will forthwith issue a

e s /0. . .
wiarirant for his arrest, ihe justice may subpoena to en-

- ‘ . L.
toree the attendavnce of witnesses upon an 1nquest.] Lt

a -

L bils duly bo adwinister the oath to the witnesses,
examine then, record thely testimony and have them sub-

seribe to it., e swst accord the accused or his counsel,

72

1E auy, the right to cross-examine the witnesses, The

jusiice way, in all cases, call in an "oxpert witness''--

in the person of either the counky health officer or a

7 1hid.

Orpid., Art. 49.18

é%ﬁ%}ﬁ., Acit. 49,11, 71&&;@.,‘Art. 42.09.

g

thid., Art. 49.14, "21bid., Art. 49.14.
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Jiceased physlcion as Lhe parcloular circumstances dictate
-~in an inquest to asceriain the cause of death and procure
hvis opinion and advice as to the necessity of an autopsy in
RGPS, AT 4 - L - - 73 4‘&’[. 2 ST, S 5 . IR .
deteumining the cause, the justice wmust certify to the
inquest proceedings and [ovward all testimony, his [inding,

. ‘ . . . 74
and the bail bonds, iFf any, to the district court clerk.]

Five dpguest.--When an affidavit is sworn before a

1

justice stating that theve is ground to balieve that a

building has been unlawfully set, or attempted to be set,

on fire, it is the duty of the jusitice to cause "the truth

07D

of such complaint to be investizated. The five in-

quest proceeding is governed by the rvules that covern the

76

inguests upon dzad. bodies; the justice has identical

duties and responsibilities relating to the tertiﬁony of
witnesses,

The [ire inquest proceeding utilizes a jury. The
Jury’s duty is to inspect the place in question, hear the

testimony of witnesses, find and certify how and in what

wmanner such fire oceurred or was atiewmpied together with

Ibid., Art. 49.03 ?5£@i§;, Art. 50.01

Thinid,, Act. 49.22. 1114, Act. 50.02.
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all the attending ciquwataﬁcﬁa, and likewise find and
certify as to the guilty pavties, either principal or
acceasory.77 In the event that the jury {inds that a
vuilding has been unlawially set, or the same has been
attempted, it is the justice's duty to bind over. the wit-

A » R . 7 8
uesues to appear and testifly bhefore the next grand jury.

Civil Powers and Duties

on in General

The Texas Constitution establishes the seneral civil
Juriszdiction of the jusiice courts. This document invests
Juatices of the peace with jurisdiction in civil matters
in all cases where the smount in controversy is $200 or
55, exelusive of interest, and of which exclusive
orizinal jurisdicrion is not ziven to the county or dis-

4
trict courts. [t parmits additional jurisdiction, both

Tt

beta

civil and criminal, Lo be provided by statute. Appeals

aust ba allowed in all civil cases where the judgment is
for move than twenty dollars, exclusive of costs. 'the jus-
50

-

Lices are also established as ex-olficio notaries public.

7?;9¢§., Art., 50.03 " rexas Constitution, Art, 5,5ec. 19.
734

bid., Art. 50.04. 80114,
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Thus in ovdinary civil matters--such as ovdinary suits

.

tor debts or damages--the justice way nandle only cases ia-

volving $200 or less, @xclwsive.of interest and cost. Kven
this jurisdic Li i Ls somstines furiher restricted. For
example, an attorvey fee provided by note or contract or by
act of the legislature must be considered part of the amount
in controversy. Thus if the principal amount and the
attorney's fee together tolal wmore than $200, the justice
hias no jurisdiction Aﬂd cannot bandle the casc.gl Also
where a sull is for damages for the wronglul taking of
personal property, wiith interest on the amount claimed for

damazes, the intevest is considered part of the amcunt in

COnLTOVEESY.,

[ Y

A significant jurisdictional limitation relates to the

injunctive power., A state dappellate court has ruled that
a Texas justice has no jurisdiction of an injunction regard-

83

less of the subject or value lnvolved.

o

“lUuiLed wipance
148 (sal., 1941).

.3?
““Jeans v, Lig
(Austin, L915).

1, 149 3. W, 2d

cvonte Co., 173 3. W. 643

[#]

33,
Poe v,

Ferguson, 168 3, W, 459 (Ft. Worth, 1915),
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Ling

The plaintiff's pleadings in justice court civil cases

are vejquired to be oral, czcept where otherwise specifi-

34

cally provided; the same is the case for the defendant's

anaver., ‘fhus ordinavily no written statement or paper need
be delivered, as in the courts of record, Lo ithe justice

t5 initiate a civil suit, The plaintlff or his attorney
merely ovally states to the justice what the sult is for or
aboub; in the same manner the defendani or hils attorney

malkes angwac,

Upoa presentation of the plaintiff's pleading the

S . P . C85 g e s
Jusitice is kLo enter €he sult fn nis docket. The justice

ig vequired to keep a docket wecord of each case from its

inception until its {ioal disposition in his court., His

duty i3 only to note brielly certain enumerated material
b ¥ J

o
Eucts.”ﬁ

After the suit has been lodged with the justice, it is

Kol

o issue Fforthwiith ciltations for the defendant or

e/
" Vernon's Texas Statutes, Rules of Civil Procedure
{(Kansas City, 1948), Rule No. 525.

Tiaw boa BT L
oy Aulm Mo, 2724,



defendants He must firsc wake sure that such citations
contain certain substantial requisites; these include the

-

name of the pariies, the vature of plaintiff's dewand, the

e

locatiocn of the court and the time of the court setting.

-

Rach citation must be signed by the justice with his

-
s . . o/
official designation.

Procedure fox Trial and isndling of Ordinary Civil Sults

The plaintlfii's pleadings and the defendant's answer
in justice court civil cases must ordinarily be oral. IE,
howover, an answer or oither pleading sets up any of the
matiers specifiad in Rule 93 of the Texas Rules of Civil
Procedure, 1t wmust be in writing, signed by the pavty or
b . 1 Pl N 88 - .
s atitovney and verilied by affidavit, Such require-
ments do not apply 1f Ythe truth of such watters appear of
209

record, [t is the justice's duty to see that the re-

gquirement as to the comprebensive Rule 93 with its sixteen

"matters’ is closely cbserved by litigants. These watters

include for exzample:

, Rule No. 534,

, Rule No., 226,

, Rule Mo, 93,
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1) That the plaintiflf has not legzal capacity to sue,
or that the defendant hA: not legal capacity to
be sued.
2) 'That there is aooiher suit pending in this State
between Lhe same pavties involving the same claims.
3y A denial of pactnership as alleged in any pleading
as to any pavty o the suli,-

Another type of answer or pleading by a defendant which, in
the juslbice court, must be in writing and sworn to is the

one 91

CHe.

—
)
pi+)
<
o
1—-!

2ules of

Cases in Ju '5a£¢&aﬁ

Afper having been served with citation at least ten
days befove appearance day, the defendant is responsible

-

for filing his answer al or helore ten o'clock on such dayﬁz
&s.noted, all that is necessary to meet this vequivement is
for the defendant ox his atlovney Lo appear and ovally
answer at the progey time,

IE the defeundani who has been duly served with
citation falls to appear at or before ten o'clocl A.M. on

the designated appeavance day, the justice shall, if the

plainciff's clalm be Liguidated and proved by a written

G0.

Thid.

9L1p1d., rules No. 527 aud 86.

bid., Rule Mo, 535.
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instrument purported to bave heon exceuted by the defendant,

or e upon an open account verified by an ailfidavin, render

. . e 93 . .
judament. for the plainiiff, TE the plaintifif's claim is
Jucg

not so liguidated, the justice shall hear his testimony; if
frowm-such testimony 1k appears to him that the plaintiff is

entitled to recover, he shall vender judgment asccordingly.

(3‘ [y
TE it appears otherwise, he shall render judpgment for the

s - o . 94
defendant even Lf the defendant fails to app@ar.J+

to Jucy trials in his court, 1f elither party to a case.

demands a jury, he shall divect the sheriff or conslable

Lo suwsron @ jury panel He shall rule on the guifi-

clency of any challensge for cause made in vegard to a

. . . 96 . .
prospecitive juror by ailber party.’o When fthe jury has
been selected be must administer the ocath to the members,
the justice must not charge the jury in any cause tried
a-

in his court,

The lustice must follow certain rules in rvegard to

2

Judgments rendered by hdin,  When he tries a case without

. : . . . 9
a jury, bhe shall announce his decision in open court,

Rule No. 538 , Rule No. 549
; Rule No., 554,

Rule No. 544, , Rule No. 557.
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e

=

o
s

en 4 case has been tried by a jury and a verdict rendered
by them, the justice shall render judgment on the verdict. 99

Wheve the suit is for the vecovery of specific articles

and the decision is for the plaintiff, the justice shall

Wi
i)
L

that the articles are separvately assessed; the judgment
L ol

shall be that the plaintiff recover such specific articles

1f they can be found, and 17 not, ithea their value as
e e e 100 PR ol
assessed with interest theweon, The justice shall
that the "costs™ are 1?“““3@d against the unsuccessful
parity, except in cases whece it is otherwise specifically
101
a.t

provide The judguent shall be vecorded in the justice's

dociet and signed by him, Such judgment shall clearcly

i rights of

¥

gtate ithe determination of th the parties in the
subjeci in coulvoversy and the party who sball pay the
costs, It sball divecet the ilssuvance of whatever process
may be necessary to carry the judement dnto executimn.igz
CJustices are empowerad Lo set aside judgments and
grant aew tvials. A judgment by defauli or diswmissal,

renderaed not wove than ten days DT@ViUU&Ly, may be set

aslde upon wmotion in writing, for good cause shown,

Rule No. 566 rlULIbig., Rule No. 539.

Rule ¥Mo. 560, 1O?Ia1d Rule No, 558,
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103

supported by affidavit. A now trial may be gr annud

*

within ten days following a judgment, upon mobion in writing
L T SN . - ] T . . - . ] 2.1, e B - o -7
showlag that justice was not done in the trial of the

104 .

cause., Daly one new ©

al may be granted to either

aarty.ZUb

§
fvery suit in the justice court--~except for certain
oy o 4o . [ o . : - R - - g P 3 - $
specilied types of cases and the existence of certain cir-
cunstances in ordinary cases--wust be tried in the county
o

and precinct in which the defendant or one or more of

-~ . [- + L4 .
saveral defendants coside, 00 Degpite this explicit

-

sianabory requivement, this wule, as it vegards many
T S LO7
procinets, ds in wmost Lypes of cases not observed,

The Texas justice ls subject Lo several wules gov-
cruing change of venue, Cenerally, a party to a suit be-

fore a justice may wake ao aliidavit, supported by the

allfidavits ol two other credible citizens of the county,

they bhave sood veason to believe and do helicve, that

l “ “»

o

i

./‘.
[

Rule

104, . | , o
“(v§§i§a, Rula Ho, 567,

105 o o
*Oﬂgg;g«, Aule No. 570,

156

Voernon's Texas 3 23, Texas Glvil Statutes
(Kansas City, iv48), Art.

Y07 hterview with Judze Jobmston, July 18, 1960,
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such pavty camnol have a foir on

"

1 bapartial trial before

i

such Justice o1 in such Tastdeoa s meemed e " tus e
sgucn jJustlce or in such justice’s precinet. The justice

shall then transfer such suilt to the court of the nearest

justice in the county not subject to the same or some other

LGa

discualification, “He may also make a change of venue to-
L [ i

“any other justice of the county upon the written consent
of ihe parties to the case or their attovneys."09 1n the
event of a venus change the justice shall issue an order of
transfer stating the couse of the transfer and the name of

the court to which it is wade. He shall reguirve the

*
paivties and their witnesses to appear before the court in

110
LESs nexi ensuing Lerm, Jpon the waking of the transfer

order the justice shall meke out a true and correct tran-

script of all the entries made in his docket in the cause,

certify thereto officially, and send it together with

certified copy of the bill of costs and the original papers

11L

ln the cavze to the appropriate justice.

108

Texas Rules of Civil Procedure, Rule No. 528.

lﬁ9{§i§., Rule No. 530.

119;§;g,, Rule Fo, 531,

Lilrbid,, rule wo. 532.
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The justice shall not permit a case to be filed in his
precinet 1f the facts of such caze place it awong those

specifically listed types which must be filed in some other -

L

112 .
narticular precinct, e shall, conversely, permit the

filing in his precinct of a case not meeting the "defendant's

q

idence™ vule if such case is among the types cxenpted

113

from such vule by the special justlice court venue statuie.

Proceedings Before Justices

ial Types of Givil

Attachment proceedings.-~The property of a debtor may
be seifzed by legal preoceeding before teial to insure its

-

avallability whea judgmene Is rendered., One widely used

meinod of selzing propevky is by attachwent, by what is

.
called a writ of atitachment,

neacs Ls charged with jssulng writs

13

The justice of the
of attachment upon the csscrtion by the plaintiif or his
agent, by afbidavit, of the existence of certain sub-

stantial requisites o the fzsuvsnce of the writ. One

hasic” wequiremcnt iz the swovn sbatewent by the plaintiff

that he fears the defevdant will secrete, digpose of or

112 - P
Texas Civil Statutes, Ave, 2390,

“L .E 3' . v - Fod it ..
Thid, Sxamples of the types cxempted are cases of
coveible entry and detainer and suiifs for damages for tovts,



vemove his properuy for the purpose of defrauding his

. L14 ; I ; e .
creditors., In addition to the "basic’ requirements, the

plaintifif must make atiidavit that he will probably lose

N LL5

His due ualess such abbachment is issued, ™

questration proceedings - the selzing of property

ng.--Sequestration proceed-
ings (writs of seques
for two Lypes of suits, sSuch proceedings ave used in
suits for the title ov posscssion of any personal property
of any description, amd in sults o enforce a lien ox fore-
. 116
close a wortzage on such property.
As in the cage of the wriit of atiachrent, the justice
is chareed with ilssuing thé writ of sequestvatlon upon the

-

xstaslishment by the plaintifl or his agent, by affidavit,

5

of cevtain substantial reguisites pavticular to this form
of weit, One such requisite is an oath by the plaintiff
that he fears the property in question will be lost,
wasted or vemoved from the Linits of the county during the

. e e L7
pendency of the sull unless soch weit is lssued.

lilexas Civil Jtatures, Art, 275,

HShid., ace. 2

el
O

Thid., Avit. 63840,
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Di s EYess proce

zodi

OF ie-=Distress procead!

used in Justice couris in

ol another as security

Tor venh or advances due oy

componly found within the

1
1

of the justice Lo issuve

gstablishment by the plaintiff,

substantial

Al

o that

Slainti
L«‘" LAEL

Pl

pose of vexning and harras:

(W

L

congtable

el

wavcant muat fivait make do

specified amount in the

pay the specified amount, bhis dwelling is

11

side

€13
o

35 1ous o3

persoval property is seize

feave the premises

10 Lttu‘ii ng

118

ll9

57247,
Texas Rules

1JO Rulae No.

“oroceditre

+

sulis

o obtain

1 real

VA

reguisites narticular

such warrcant

31 g the

mand on

A

a

Locked until he

from the court

of Civil Procedure

58

for the quick recovery

ngs Ullotoe

s warcvant) are mainly

to selze and detain goods

sabisfaction of a claim

property., - Such goods arve

premise

-
.l

coted s. 1Lt is the duty

the distress warrant upon the

by affidavit, of certain

to this type of warrant.llg

.3

an affidavit by the

not sued out for the pur-

119

.
L3

de fcmdc ik,

1.2

138

10

axecouting the « tress
[ ]

the defendant for the

1f the defendant caanot

rant,
cadlocked with

Tsufficient amount of his

q. 120

The exec nthv O{fic o

recelves further

that issucd the warrant,

Rule No. 610,

2

G13.



It should be uoted in passing that the distress
warrant proceeding ig used wostly in connection with
commevcial property. This is because the family pro-
vider's howe furnishings, utensils, etc. are largely

exempited by state law,

Fercible entry and detainer proceedings-~the proceed-

dnes used to recover possession of land or builldings.--The

statutory article describing the cilvceumstances in which

action in forcible entry and detainzr lies gives any jus-

tice of the peace of the precinct where the property is
sitvated Y"jurisdiction of any case arising under this

R VAL aga e T N bewers do bk
title. Nevertheless the Jjustice court's powers in the

yroceading are quite Limited, For instance

——

, where the title

to weal estate is put in issue in such a proceeding, only

‘ ' _ 122
the district couirt bas jurisdiction to try the case.

i

o]

P

reasson unlesgs the relation of landlord and tenant
exrists batween the plaintifl and the defendant and is
involved in the suit, the justice court has no juvisdic-.

. 125 . , ' .
tion,"*3 A tenant is defined as "one who occupies the

LR]TFKcG Civil 3tatutes, Avt. 3973,

Y220 py v, Ahrens, 256 S. W. 24 115 (Gal,, 1953).

‘359&a§ﬁﬁuzL Hampton, 266 5. W. 561 (1924).
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lands or prenises of avnothew, in subordination to that

other's title, and with his assent, expressed or
124

itmplied,™

he justice wuslh sce that the proceeding 1s used only

in accordance with the aforementioned and other iwmportant

Limitaciong. He must ndt allow a Fforvcecible entry and
Yy

detainer to be filed unless the landlord has given the
tenant a wintuwem of three days' written notice, delivered to

1 ? IS
. . ‘ 125 . .
the leased premises, Lo vacate same. weepltions to this

rule exist where ithe two pavtics have otherwise countracted

orally, upon a written lease, and where the landlord is

renting Lo Lhe

126

per Lods. The tenant necd ot be in default with his

defeadant for a tenancy of less than weckly

rental payments ©o be subject to Lhis action by the

lLandlood.,

The justice is charsed with L suing citation to the
J (] o]

defendant after determining that the plaintiff's complaint

contalns the essential elements. The citation aust be

124
L“ig»qxqtg v. Holwes, 118 3. w, 881 (Ft. Woxrth, 1990).

125 et et e S
Texas Civil Staitutes, Avrt. 3975a.

?6fb1d
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delivered to the defendant at least 3ix days before the
) . 127
return day thereol.
The foreible entry and detainer action is to be tried

128

as an ordinary case,’ wither pavty may obtain trial by

Tury by omakine demand on Che justice, The ounly issue is Lo
j y ) 4

. . 129
be as to the right o actual possession. if the

judgment or verdict is in favor of the plaintiff, the jus-

o

tice will give judgment for the plaintiff for restitution

(el
of the premises and costs and award the plaintiff his writ

[y

, . L3 e .
restbitution. £f the judgwent be for the defendant,
, ' , . , PRI
all costs are to be assessed against the plaintiff. 31

Saroistment prococdings--the selzing of. bank accounts

- ol

ther claims before Lrial,--The justice of the peace

[

and o

18 cuwpowered Lo Lssue welits of garnisbhient in the following
X L] [}
cases:

LY Where an origiosl attachment bhas been issued

127

Texas Rules o

128, . , y
ibid,, Rule No. 743,

¥

F Civil Procedure, Rule No. 739,

Ibid., Rule No. 748,

Ihid., Rule No. 748,
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2) VWhere toe plataciid suos fov g debt and makes
aftidavit that such debt ig just, due and unpaid
and that tre defendant was not within his
koowledge propexviy in his possession witnin tiois
State, subjectim exacuntion, suffisient to satisfy
such debt; and that the illﬁiSHMuﬂL appillied forx
is not sued out Lo lniure elther the defendant or
the ruisiee.

3} Where the p;ahnii
ment and makes aftidavit tnet the defendant has
nokt, within nis koowledge, property in his
possession within this State, subject to
QXQCLHLLOU.Eﬂifle iteni to satisfy sveh judgment.

£ has a valid, subsisting judg-

132

The justice shall issuc tioe writ of garnishment upon the
plaintifif's application after first determining that said
application contains the reyuisites. fov Lhe particular
wrdt, 133
Ehe garnistice, alitiough a third party, is narnessed
with lezal responsibilities in this proceeding. Upon
being served with the welt of parnishisent, the garnishee
is forbidden tQ pay the delfendant any debk, to deliver to
him any effects or--if a joint stock company-~to permit oc
recognize any sale or transfer of defendant's shares ox
134

interest. As the garnisitee is ludebted to the defendant,

the jusitice is, Lf rthe couct finds for the plaintlff, to
3 3 e 2

L T . .
3200 vas civil Statutes, Art, 4076,

133,

-

Texas Rules of Civil Procedure, Rule No. 658.

134

Jexas Civil Statuites, Act. 4084,
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135

Lol g

render Jjudgment for the plaintiff against the garnishee.
Lf the garnishee falls or rvefuses to pay, execution is to

. 136
issue as In other cases,

e suspension proceedines.--The justice

o
-
o
&

"3
D
£
o
e
Sty
23]

one of the officers vested with the duty

of bolding hearings for licensees whom the Director of the

1

Depariment off Public sSafety believes incapable of safely

137 .

continuing Lo opevate a nolor wveluicle. The hearing is

neld on apecific chavges sst fovth by the Department., LE
the licensee or his attorney so request, ﬁhe justice.is to
isaue ﬂmbgneﬂé for the actendance of witnesses and the
produciion of relative books and papers as 1o ordiuﬂry
L 138 |

aAhes

Upon sueh heaving and in tuhe event of an alfivm-

,-«n s

ative finding, the justice shall weport the same to the
Pepartmeat, whiclh shall have authoribty to suspend said
License for a period wobt yreater than one vear. The

A

"alfirmative finding," like most other justice court

.
G

dGLLm‘mu ) WAY be appealed to the county court, where it

139

tyied de navo.

T 3
135 axas Ruies of Civil Procedure, Rule No, 663

.L57£v¢aa Civil Statutes, Avt. 66876, Bec., 22.

1381114, 1591b1d.
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bl !,Oh Ml* d

Small clain: juci

53rd

- The

"l.'T =

Texas Legislature (1953), provide a morve inexpensive
and expeditious method of settiing small claiwms, created

and established in ecach county of the state courts of

inferior jurisdiction known as "Small Claims Courts.” The

justices of the peace in their several counties and

.

precincts

Li1e

small Claims Court

were designated as

jurisdiction vested in then,

Judses of these courts and

140

.
1y

vasted with concurrent

i diction with the justice of the peace court in the

Following instances:
. . .+ dnoall actions for the vecovery of money only
where ithie amount involved, exclusive of costs, does
neok exceed the sum of “LLij Dollars ($50), except
that when the claim is for wages or salary cained,
or for work or labor performed under any coubract
ol ewployment, the Jjurisdictioral amount, exclusive

of

($100).

Small

cost%ztshall not exceed one hundred dollars
b

The Claims Court's jurisdiction is further

Limited by the following provisions. 1t is specifically

provided that no action can be brought in fihe court by any

assignee of an action or upon any assisned c¢laim, by any
person or business engaped elther primarily or secondarily
in the business of lending money at interest, or by ang
1 3103 233 S0 T ney ao S, ] Y o ]
A0, . » .
Ibid., Art. 24560a, Sec. 1.

14¥£§ig., Are. 24€80a, Sec. 2.



o
(¥3

collection agency or collector. Sults by heivs, however,
are specifically excepted from the vestyictions on
L42

assigoed claims.

The 3mall Claims Ceourt differs frowm the lustice court

o

in some procedural aspects., Unlike the requirement in the

jusitice of thie peace court, a written statement of th

e e . . e .., L4
plaintiff's claim iz re uired to initiate a suit; +3 thiis

&

Li4

.

weliton statewent mist be filed under oath,
The remaining procedural details regulating the
operation of the swall Clalms Court and ins judge ave
eitner qulte sinllay or identical to those of the justice
of the pzace court. AlLL actions shall be brought in the
county cud precinet in which the defendant vesides,
excepl that when fne defendant has contracted to perform
an obligation ln a pavticular county the action may be

. L45 .
brougit in such county. Upon the filing of the afore~

[

i~

mentioned sworn statemeni and the payment of the filing

fee, the -

uglbice shall dssue process; and the ciltation shall

14?Ibig., Art. 2450a, 3ec. 3.
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C e L
be served as in the justice couvt. Also~-except for the

aforewentloned sworn statemeni-~-no formal pleading shall be

. 14
required, v

The bond requirements affecting the several types of
recovery proceaedings are simllar In most cases. The
plaintiff in the atltachwment, sequesirvation and distress

proceedings must execute a bond fov the defendant's pro-
. 148 . .
tection; the same requirement holds for the type of
garnishment proceeding that is peeceded by no velated
, , IR/5° I e e L .
teszal action. The plaintiif in a forcible entry and

detainer proceeding may galn possession of the premises

Lt

eaviicer by execuling a vond for the defendant's

150

protection, The defendant in the attachment, se. ues-
tration, distress and garnishuent proceedings may retain

possession--~until the issve s tried dn court--of the

croperty dn guestion by execuiing a veplevy bond for the

Va6 o . .
l*?iaﬁd., Art. 24&0a, Sec. 5.

YeTynid,, Arvt. 2460a, Sec. 7.

L3, . " .. .. )
1‘”Lbl@., Art. 279. Texas RQules of Civil Procedure,

Rule No. 698, Ibid,, Rule No. &11.

Mo. 6538a.

iio@bi@., Rule No. 740,
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TR ol ol N H 151 e . St SO 1. 1
plaintiftf’s protection, the executing of a bond by the
defendant in a forcible entry and detainer proceceding
nullifies the effect of the plaintiff having executed a

. 152
bond earlier.

Conelusion
The justice of the peace court has played a signifi-

cant role in Texas local govervment since 1836, The Texas
justice today vetains a-wide'ﬁariety of powers and duties.
In addltion to general criminal and civil powers and
duties he is charged with conducting special types of
criminal and civil proceedings. 'This wide variety of
powers and duties illustrates the necessity for the Texas

justice of the peace to be knowledgeable, adaptable, and

j"51'_’_[‘0:1_(.1.ﬂ, Rule No., 599, Rule No. 701, Rule No. 614,

Y21bid., Rule No. 740.



CHAPTER 1V
THE CASE AGATINST THE JUSTICE OF THE PEACE COURT SYSTEM

For the greater part of the Twentieth Century the
justice of the peace court system has been a subject evoking
zealous criticism from law professors, political science
professors, judges, attorneys and probably the majority of
American citizens. Of the branches of the judicial systews
of the several states, it is the part held to be, by-all
odds, wost in need of radical reform, if not replacement.l
It is commonly characterized as a "horse an& buggy' court
which in modern times has developed into as poor a court
as the ingenuity of man could possibly devise. Several
studies made in various American states claim that certain
marked characteristics are common to most Twentieth Century
state justice court systems., These alleged characteristics
~-the subject of this chapter~-are held to make the system

a gross impediment to the achievement of justice in minor

1Warwick R. Furr, 1L, "The Justiece of the Peace in
Virginia: A Neplected Aspect of the Judiciary," Virginia
Law Review, LIT (January, 19606), 152-153.
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and properly,’ [ov in no swall degree the liberty, security,
and propeviy of citizens vest with this officer.

The studies-aud observations made by competent legal
and political science writers, evaluéting the system through
the same ov similar criteria, stronzly assert that there is
Little justification for the system's existence in our
present-day socliety.

Sducational snd J
Qflice of Just

[

dicial Status of the

One principal criticism of the jusitice of the peace
is his lack of lepal education. Under wost. state laws no
gpecial qualitications are uecded fox the office. Only

one state, Loulsiana, vegquires that he be able to read and

A nation-wide study wade in 1949 found that only six
par cant of the justices in the U.S, were atlorneys. Most
"

attorney jusitices are found In urban aveas. Not oaly ave

the incomes of Judges senevally greater ia the urban than

7 b 2 a0 o T .
‘Ronald €. LaFace apd sSchultz, Thowas ¢., “"The Justice

¢f the Peace Court In Flovida,” University of Florida Law
view, KVILL (SGumees, 1955), 118

4 Shate Constiiution, Article 7, See. 47.

-ison Pollack, "Cow Pasture Justice,”
al, XXVILIL (Mavch, 1949), 13.
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in the rural justice courts, but the position has value as

10

a "feeder" to build the aitorneys' law practice. The

1

incumbent is usually a recent law sclicol graduate seeking
experience or an older member of the bar who for one reason
o another 18 nof active in practice.

On the other hand the meicriﬁy of lay justices are
sald to be not ouly lacking in legal kraining but ace also
140111w in basic education. Stmdies.snaw that in a great

wany cases lay Justices do not even hold a hieh school
. i)

diploma. Some are even illiterate. They are nearly

Ll

-~ » -

equally deficient in judicial experiecce
Ty e o b cyame o i e b ]'I' at e political
anomost cases a Justice’'s gualifications are politica
N , o b 12 . )
rather than educational. Through politics, incapable
laymon not dnfrequently exclude capable attorneys who

doglee ewployment in thels professional field. In the

spivit of Jacksonian democracy, the ability to get elected

ouglas, The Justice of the Peace Courts of
wnty, Ohio (Baltimore, 1932), p. 29.

"Philadelphia's Magisterial Vevs,” LXKV,
(Dctobar 965}, 59. . Ceorge Tawson Partain, '"The
IU}“CW‘iDF the Peace: Constitutional Guestions," _gggg
ia Law Review, IXIR (April, L9067), 314.

i y 1t - - 7]
2T0ﬂ Aleé Morris, "fhe J. P.: sShould ¥e Pe Abolished?™,
C Bvening V set, CCXNXI (Qetober 11, 1958), L00.

"}
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is. sufficient gqualification, ‘Thres lnstances of experienced
attorneys losing elections to poorly educated lay justices

have heen witnessed by this writer in Dallas County.l3

One may insist wiih reason that a man's ability is not
to be judged solely by the years spent in school., Educa-
tional qualifications do, however, have a direct bearing

. o e L4
upon the (uality of the nersonnel of a group. In no
branch of human activity under present day conditions are
high educational requireiments more necessary than among
. F - 1 -] 3 ey 4- ~ L w LS
those who administer the law,

The typical lay justice, however aware of the fact
that bhe way be called upon to apply a multitude of laws,
does not feel Incompetent to bandle the juristic phases of
the office merely because of a scanty lezal education. He
seldom exerts any notable efifort to vvercome his "lepgal

illiteracy.” The excrcise of selfi-rastraint because of it

charseberizes a swuall adnocity. Douglas found only one

j 3 - - : 3 -l ;] ™ L4 ™
Hershell Martin, Attoiney, defcated by Judge Felix F.
Fox, ]aymaﬂ Democratlc f 7difj 862, Fred Brown, Attorney,
delecated by Theran Werd, laoynan, Denocs ?riwmry 1962.

{: L] ’\511&7

Huihe T’T.“L Wills, Atloruey, delpare d by Jug Z,

Dewmocraile Primary, 1906,

R4

Douglas, op. cit., p. I8,

layman,
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Lte

justice in his five-year study of the institution in Ohio

who felt incapable‘of administering the office because of
‘ : 16

his ignorance of the principles of law. The typical
attitude is well expressed by a retired.farmer and
practicing justice: '"'Blackstone says that all law is based
on reason and comnon sense. That being the case we need
mature men in office.'™ 7 A more extreme lay justice
atititude i1s seen in the statement of a retirved railroad man
serving as justice: "'The decision of cases'is‘very ginmple,
There is uo gquestion of law involved. Either the
defendant owes the woney or he don' .13

Justices of the peace throughout the nation evidence
some interesting characiteristics as to personnel. They
are usually men of mature age. The typical justice,
excepting many oi those lLiving in urban areas, does not
make his living solely from "justice of the peacing.'
Most Justices serve pavi-itime in one or more occupations;

awonyg the wmove conmon are thogse of storekeeper, farmer,

Lorh,

17 - . . .

' jljmig]ﬂs ,» P. 45, cuoting an wimamed Ohilo Justice of
the Peace,

L8 s
L8 '[13‘.}“_(_3.' *



butcher, barber, carponter and real estate agent.lg The
distribution amond the veocations indicates that the office
fends to be held by what way be termed the semi-skilled and
lower sections of the white-collar occupations of socilety.
The main motivation is undoubtedly the desire for extra
income. A few seck the position for the honor of the title
of ”judge.”zo

Theve is generally little incentive for the highly

c as s . . 21 . .
capable individual to seek the office. The popular image

£

of the “typical j.p.," the uncertain fee system, and the

]

oiten low incomes-~-a factor si?nificantly related to the
creessive number of positions in many axea5m¥combine o
create this lack of incentive.

The reasbns adcounting_fur the general failure of the
position to attract well qualified individuals in large
measure explain the following observations made by several
writers. A typical practice in some areas is for a per-
son's name to be “written in" at the elsction, the office

not having atirvactaed a candidate. Efven then such

Trwin Ross, "Let's Cet Rid of Horse snd Buggy
Justice,” Coronst, LI (Februavy, 1957), 144. 7

20

vl

Douglas, op. cit., p. 29.

21Vanlmudingham,_gﬁ. cit., p, 391,
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candidates often consider the office so unbeconing or

unvor thiwhile that they do not bother to qualify. Of those

who do qualify, a considevable portion do not bother to

22

execute . the duties of office This the regard in which

the public geunerally holds the office and its failure to
accord it serilous and responsible consideration permits
the "less f£it" and unsavory characters not infrequently to

23

secure election.

iy

The critics recognize the existence of conseientious

and dedicated lay justices who,. though defiecient in legal
education and experience, offset the mischieF of the lesset

types. These are accorded only a nominal recognition,

AOWEN AT,

The Local Matvre of the Justice of ihe Peace Court

feasoning behind the use of pumerous local justice

ecucks in early Aweclea.~-While the "local' nature of the

garly Justice courts wes briefly touched upon in Chapter 11,

a discassion of the subject is in order at this point. As
72 n C e .  aes . .
2 He Ko Allen, "Adminisiration of Minor Justice in

Selected Illineis Count iinois Law Review, XXXI
{April, 1937), 1u35.

23506 Ales vorris . op. cit., p. LGO.



17

noted, the justics couwrts were nececsarily "local”™ in the
"backwoods' eva; their local characte hiowever, was

retained and lauded as a vivitue as the post-fvontier stage
of various aveas developed. I was thought that, as a
resident of the relatively swmall county precinct, the
justice would be fawiliar with the people and their needs.
The fact that he was popularly elected within the precinct
would further insure against "detached" decisions and admin* 
latrapion., For a people who were distrustful of appointed
judicial olficers serving lavge jurisdictions, the "local”
justice was ideal. Such locol courts were bheld to be
canvénient for those who had minor judicial business and
beat to serve the demand for readily available jur,ﬂ‘_:ice.2/+
The demand for eceonomy, local responsibility, strict
enforcement, and readily available justice affected the

»
3 J

character of the justice courts in other important ways.
Most states established excessively large numbers of

justice courts; some had several thousand justices, For

l,.fa

example, a 1955 study showed that the Kentucky constitution

24
P . -
Gail M. VMorris, 5

Indiava (B lO”WLﬂ*LﬁA, 942),' . 16.

of the Peace Courts in
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i o e B A R N oo . 25 »
reguired a winimoen of 32720 iustices for that srate, 1o
doubt a carryover frow the eaviier days. 3imilarly Penn-
R it & B feem s . g 260
sylvaaia had approximaiely 5,500 justices in 1949. The
early state constitutional conventions and legislatures
believed that numerous justice courts would accomplish
several significant rsoulis. Strict and sufficient en-
forcement would be readily achieved; not only would there
be adejuate numbers of couris, but the resulting competition
ftor fees would increase the vigilance of the justices and
their coastables. The justices would be readily available
when an urgent need arose. Also, a sreater number of

1

citizens could enjoy the "peerapge™ of public service, a

C‘Q

matier of no little Importence in the Jacksonian period. 27

2d” Justice courk.--The “local

nature of the justice court system, lauded by both the law-
makers who originally installed it in the several states
apd the defendecs of the system today, allegedly contains

mauny inberernt defects, all of which are adverse to a

5. . ”
Vanlandiagham, op. cit., p., 389,

Zéﬁollaax, ap, ciit., p. 13,

Zfimterview with Maurice Harrvell, fovmer Assistant
District Atbtorney, Dallas County, Texas, Auﬂw t 31, 1266,
M., Havrell sexved as the district-attorney's represent-
ative in the justice courts of Dallas County.



judiclous disposition of litigation. The Justice of the
peace 1§ generally elected from relatively small sub-
divisions of the couaty, most commonly known as precincts.
Thus he is not beyond leocal attacks and the influence of

. .

petity politics., His inftegrity as a judicial officer is

seriously affected by the desire to continue in office,which

28

depends on his ability to win votes.
not an ilmparhtial arbiter when a party litigant who is his
friend or is able to contwxol a significant number of votes
appears before him. Oftentimes a litigant is represented
in justice court by an attorney who is a powerful party
ﬁdlitici&n. The vesult, again, is frequently a tragic mig-
cavviage ot justiee.zg
The "accessibility’ and "local familiarity" argument’

of justice court proponents, past and present, 1s rejected

by critics. In the present day, accessibility is not a

Thus he is frequently

matier of distance but of ease and convenlence. It may well

be easier to go ten wmiles over good voads than one or two
—_— ) 30 -
miles over bad ones, Bespitae the large number and

Smith, op. cit., pp. 12L-122,

30gdson Rr. Sunderland, "A Study of the Justices of the

Peace and other Minor Pﬁ“rt” Qﬂquisites for an Ade.guate
aiarcmw?de Minor Court y “if*wmntb Annu%l Report of
iohie L945), p.

73.
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]

fuaiieas ., Lipis

alleged availabilitcy of dosticas, Litizsnts often experience
the utmost difficulty In locativg the "local court” and its
Judicial officer, the court D@img leeatzd almost anywhere
and the judze being away and busy at almest any occupation,
These ilrrvegular and cxzxcessively informal local courts in-

3
I

convenience attorneys; this results in more expense for

lLitigants employing counsel. Thus it is often impractical
to bake misdemeanor cases bheflove the nearest justice.Bl

The fact that cases need not be heard in the precincet of
their origin weakens the "accessibility’ aspectr-and the
"local familiarity' aspcet as well--of the proponents'
argumeﬁt, The "local familiaricy" aspect is likewise
invalid, In the capacity of advisor or counselor, the
Justice might be_mﬁre useful i€ well-informed regarding
local people and local events; but as an officer for the
adwinistration of justice, he is probably harwed ratber than

32

benciited by such knowledge. Enlightening on ithis point
is a portion of an opinion reudered by a Michigan appellate

court judge nearly a cenbury ago:

321&3:}7.5},., P. 74,
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By both the civil law and the Foglisb law, no judge.
was allowad to sit in his ST home oxr county at all,
to try civil or ecriminal cases Tt is only during
the present ceniury that thls r@striction has been
penoved--50 jealous was the law of any distnrbing
local influences which might waxp justice.

Tt is the quality of the judicial product, cather than
speed, convenience and "local fawniliarvity," that is of

34

cardinal importance

The Fee System

A description of the fee system and its development in

carly America.-~Justices of the peace and coustables receive

no salary in wmany states. Instead they are compensated by
fees assessed as part of the "costs” in the cases brought
before the court. In clvii sults the court costs-~-
including the justices' fess--ordivavily as in other courts
becouwe a charge on the losing party; in criminal suits they
arve ordinavily assessed against the defendant in event of
conviction,

In a few states today--and in many more before [ee

compensation came under such scvere iticism--the justice

33Royc v. Coodwin, 22 Michigan 496, 499 (1871).
§+p

(8]

Sundevland, op. cit., p. 74, &

i
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receives no compensation in criminal actions 1if the
defendant is acyuitted. However, the majority of states
provide for the costs to be paid by the county in the event
of acqﬁital.BS Most justices, however, give every indica-
tion of a strong preference to collect from the
defendant.3

The fee system at the time of its installation in the
colonial period and up until the early Twentieth Century was
generally held to have virtues which exceeded its alleged
defects. Most state govermments and the general public
as well highly valued economy in the administration of minor
justice. 1In addition "petty causes'" of "poor litigants,"
involving insignificant penalties and small sums, were
accorded a secondary status; it was believed in the Nine-
teenth Century and earlier that such cases did not merit the
same standard of justice as did the lawsuit involving thou-

37

sands of dollars. Then as now the state governments de-

sired sufficiently strict enforcement of the laws, It was

SSInterview with Judge Johnsten, July 18, 1966.

3purr, op. cit., pp. 158-159. Interview with
Mauxice Harrell.

37Vanlandingham, op. cit., p. 119,



thought that the "fee system’ would stimulate the justiue
and constable to affectiveness in thelr work considerably
more than would a salary. 7Thus the legislatures based the
remuneration of justices of the peace upon the principle of

a sliding "lee™ scale: 'the wore business, the more pay.“38

»

Legal guestions wezarding the fec system.~-The fee
system of compensation, a chavacteristic and inherent part
of the justice court system, renders the justice of the

i

peace incapable of dispensing ”impartial"justice.“gg This

is held to be the case without regard to legal education,

H

=i

o
”
.
;

simply too much fo axpect a judge whose Income depends

o the dispesition of a case to be ilmpartial, even though

he may well make a conscious effort to ke so.

Long before the fee system came into disvepute in

.

America~~even before this country was colonized--it was
castigated by one of England’s outstanding jurists. The

distinguished English jurist, Lord Coke, had the question

. '3

before his court in 1610 in regzard to the dect

I

.sion of an
administrative body. In this case, comwonly called

"Borham's Case,”" a4 doctor bhad been forbidden to practice

o9
3“D0uglas,

39

Vanlandingham, on, cit., p. 392.
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medicine by the Royal Collese of Yhysicians., Upon failing
to comply with the ovder the doctor was fined and impriscned.
The dector brougit sult asainst the members Qf the Royal
Gollage contending that since they had the power o levy
fines and punishmeni and to retain one~half of the fines
fad

bunal and as a result had been denied a fair rrial. 1In

accepting the aggrieved party's position, Lord Coke stated

{3ia”

3

that it was a long-establiisbed maxim of the common law that
no man could be a judge and a party to the same case. lle
further stated that wheve the presiding tribunal bhad an
interest In the outcome of the litigation, it was in effect
a oarty to the iiﬂti{”}.&o
In spite of this principle of the English comnon law
it has been the practice in the several American states to
allow justices of the peace, wayors and other lesser

officials to hold court when theic compensation was made

to depend in part or wholly upon convictlons, and they thus

&0

i d itorial Comment ”C(}Tﬂ abituiion a l Law -~ Due
¥
' ;:WQ.T:‘AF.% F-‘ﬂw 3 f\‘{j.(fill 2

2
{(1961~1962), 1096, quoting {rom Borkam's Case,
5 Coke 1lda (C.7. 1610).

Fale TN
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apparently had g cecuvlavy lntovest in the case.&l In 1927,
however, the United States Supreme Court rendered a decision
which seemed wihen L€ wea docided o sound the knell of the
fee-paid justice,42
The question was raised as to whethex such tribunals
Fell within the requirements of the due process clause of
the Fomrtaenﬁh Anwendment te the United 3tates Constitution.
In 1927 the United States Supreme Court gave an answer Lo

43

this question in the case of Tumey v. State of Ohio.
T this case the defendant was arrested and charged with
violatrion of .state probatiosn laws. He was then brought to
trial before the mayor of a small cowounity. The proceeds
from the fines were equally divided between the state and
local tveasuries; the mayor received a certain portion of
the amount marked for the local treasuwy. Chief Justice
Taft, speaking for the Court, concluded that the fee method
aof compensating judicial officers had not hecowme "s0

imbedded by custom In the general practice either at common

Alpugh B, Willis, "Avxe Justice of the Peace Courts Im-
partial Tribunals?,'" Indiana Law Journal, ITIL (May, 1928},
654,

547

Furr, op. c¢it., p. 159,

&3TUMQY v. Chio, 273 U.3. 510 (1927).
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taw or in this country that it can be reearded as due
[

A . - .
taw., . . .7 The Courco relied on two factors

h

PLOCESS O

in holdin

(e

that Tumey had been denied due process: (1) the
personal pecuniary interest of the mayor and (2) his

official pecuniary intevest as head of the local govern-
uwﬂnt.&s |
A broead dintevpretation of this landwark decision would
indicate that the fee justice system is vqid in its
entivety for want of due process. However, ihe Tumey
decision was limited by the same court one year later upon

a simllar set of facts when it upheld the conviciion in

46, ‘ . . s
o, The Court, again speaking through Chief

Justice Taft, distinguished the Tumey case on the ground

that the mayor in "Dugan” was paid a fixed ariount from a

"eeneral” fund, and althoush the fines were paid into this
3 ]

fund, the mayor's pecuniary intevest was not so direct as
3> I

. oy by : .
to conflict with due prncess.fl The contention that the

a?

jusitice as mayor of the city had an interest in the

é;/{,_fb ’;wd . s 'p . ')31 .

“1pid., p. 535,
**bugan v. Ohio, 277 U.5. 61 (1928).

“71bid., p. 64.
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financial well~being of the community was rejected on the
groupd that his interest was too "remote" because he was
not the single head of the municipal goverrment but only
one of the five commissioners in the commission form of

48 . . .
sovermment. Thus the two grounds constituting the basis
of the Tumey decision were eluded by showing that the
justice was coly indireckly interested in the disposition
of the case. This in effect amounted %o a declaration that
the fee-justice system meets the requirements of due
process so lLong as sowme procedural devise or safeguard,
such as a general fund, is preseat which makes the particu-
lar ﬁyatém under attack distinguishable from the one
involved in the Tuney case.

This in fact was the position adopted by the majority
of the state courts which were confronted with the question
in a wave of cases immediately following the Tumey and
Dugan decisions. In addition to the distinctions made in
the Dugan decision, the state courts seized upon certain
languape fvom the Tumey decision as authority that the
Supreme Court did not bold all fee systems to be unconsti-

tutional. The state courts were wost influenced by the
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fact that Chief Instlece Tafr stzted 2 spocific exception
to nis holding. While stating that the fee system was not
so imbedded iﬁ our legal practice as to be regarded as due
process of law, he went on to say that there would not be
a violation of due process where "the costs usually im--
posed are so small that they may be properly ignored as

l
+9 The state

within the maxim de minimis non curat lex."

courts construed this to be a clear statement that the fee

system in general was mnoi violative of due process, but

only Cthose systems which were similar to the one struck

50

downt in the Tumey decision.”
A more recent lawdwacrk decision dealing with the

uestion split the Supreme Court of Wasbington, five to

four. In this case, which was styled Application of

51
Borchert, the defendant contended that he would be

deprived of Tourtseonth Amendment due process because the
justice of the peace belore whom he wan appearing had a

1y

pecuniary interest in the outcome of the litigation as she

£
+9Tumuy v. Ohio, 531.

I . v ; .
SLEdltqual Comment, Towa Law Review, p. 1027 Fn.

*lapplication of Bovchert, 359 P. 2d 789 (Wash., 1961).
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received her ecompensation {vom the fees collected upon con-

viction, Before zullug on the ovbjection, the fee justice

informed the defoondant

P

7y
£
P
1odg
&)
f

siatutory right to a change

of venue to a court of a salaried justice. When he re-
fused to avail himself of this right bis objection was over-
ruled and he was tried and convicted as charged. The bare
majority of the 3tate 3upreme Court held that the require-

ments of due process were satlsfied as the defendant was
[l
afforded the right to a change of venue. )2
The instant case is vepresentative of the four-decade
regression in the concept of due process., In determining
the constitutionalily of a system of which the fee Jjustice
15 a part, courts should consider only whethecr 1t affords
the "possibility" of an wmfair trial. This was aptly
expressed by Chief Justice Taft in the Tumey decision:
Avery procedure which would offer a possible
temptation to the average man as a judge to forget
rhe burden of proff reguired to conviet the
defendant, or which wight lead him not to hold the

halanre u)c@ clear and true between the 3tate and
he ’LLHMLd denies the latter of due process of

Fortunately many courts now realize that due process is not

satisficd by devices calzulated to make ihe judge's interest

521h44.

>PTuwey v. Ohio, 510, 532,
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remote or by affording the defendant other "procedural safe~
guards™ to cure the pecuniary interest which might be

£
present.

The fee system

primary evil resulting
From the fee gystem 1s the pressure it ezerts on the indi-
vidual justice to get more business to enlarge his income.
Tt often takes the form of epcouraging litigation of contro-
. . ) . . 1 55
versies which otherwise wight never get into court at all.-

The result 1

[}

especially pernicious where a multiplicity
of justice courts cowpete for business undexr the fee
system., The strong cconomic motivation, regardless of the
amount of competition, ugually vesults in the administira-
tion of the court accovding to the principles of privdte,'
,

compeitive entﬁrpriﬁe.)6 The rvesult provides most of the
basis for the extensively veiterated charge that "j.p."
stands for “judement for the plaintiff.!

Before examining the statistlces supporting the

orajudiced judgment chawvge, it would be enlightening to

54

boo o1 . e , .
Editorial Comsent, [owa Law Review, p. LL03.

35amde- ‘ N i . T
Sunderland, op. cit., pp. LU6-107.

-
56, - ) .
Caill M. Morris, op. clt., p. 18.



91
look at a setting in which many such judvements take place,
Probably the most pubii@izad justice of the ﬁaace abuée is
that of the "speed trap.” The automobile user is respon-
gible for wmuch of th¢ criminal business which comes to
justice courts, In cne siudy, offenses especially related
fo motor vehicle laws were found to constitute 42 per cent
of the criminal offenses amalyZHd.57 With the cooperation
of an enterprising constable, the volume of business which
a justice may build up in automobile cases is often

limited only by what the wotoring public will endure. Un=

reagonable speed Limits and hidden stop signs render the
averase mwtorist.quitﬁ‘vulnurable. As the Ts3peed trap”
practice genevally preys on out-of-state or distantly
domiciled motorists, the justice is usually relatively

|4
sate from political repercussions,”

As indicatéd, thelgﬁrcenﬁage of convictions in
criminal cases mn justice courts is extremely high., In a
study conducted by Warven of 35,800 cases between 1931
and 1936, he found that 97.5 @er cent of the litigants were

i, 99

convicter While this high percentage of convictions

57D0uglas, op. el

., D. LO3.

@ . . , . . .
SdintexVLQW with Maurice Harrell.

-
39860rge larren, Traffic Courts (Boston, 1942), p. 218.
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can be partially expleined awéy by showing the cost and
"trouble” involved in provieg oue's innocence, it
undoubtedly partiaily feﬁulté from the fact that a de-
fendant in a traffic case is.fr@quently'a non~resident and
a strangex thle,the a:zestimg_ofﬁieer'is Seekiﬁg a
potential source of business; the choice of non~rvesident
victims is usually not fraught with dangerous_pdlitical
reﬁercuﬁsions.. Another factor may well be a belief on thé
part of the justice that his fees would be more easily
recovered from the defendant upon conviction than from the
countky uposn acquittal‘60

In automobile cases, and other cases as well, in-
volving law enforcement officers such as the constahle,
highway patvolmen or deputy sheviffs, ithe situation is
usually one where the officers are sceking conviciions and
the justice his fees. Few cases would be.brbught to a
particular justice's court i€ his dispositions had,pre~
vicously failed to satisfy the arresting force.®l Thus an
attitude sympathetic toward the pmliéa, ratﬁer than one

ingisting upon protecting the rights of the defendant,

60108 Alex Morris, op. cit., p. 102,

611nterview vith Maurice iHarvvell.
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is likely bo result in more busiress whetber or not the
navbicular justice is the wost readily accessible.

At this point a few Lindings Shnuld‘ba noted‘conﬂ
cerning the constable, the executive officer of the justice
Qouxt, because the problems of this mtfice-tend to com~
pound those of the justice of the peasce. Like the justice
of the peace, be is the subject of yehemevt criticlsm, Con-
stables, in fact, suffer from many of the same disqualifi-
cations as justices of the peace. They are usually parttime
offiicers who are compensated by fees instead of by salary.
Typleally they do so little business that they acquire only

the smallest amount of knowledze or skill; and, as the

vesult of the usually small and ivregular income from

official activities, mon of ability are varely attracted to

a e 62
the position.”

In ibe opinion of one writer, it would be
diffiauit to find an elected Amevican officer who has less
positive connection with organized government than the

constable.%3

Further questiopable motivations and opportunities are

found, as a vesult of the fee system, in the justices'

GZSunderland,_QR-,ﬁiE’s p. 112,

63Douglas,_gg. cit., p. 70.
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4
¥

handling of cases initizsfed by business concerns. Compe-
ion for fees not infrequently results in tacit
avrangements between certain justices and businesses which
64

utilize the courts extensively. These include collection

arpencies, finance companies, department stores, aand even
PR sl B . L . : . 1, e e e o 65 AT -4
law €ilrms having large collection departments. Needless
to say, the "accounts' of some of the larger credit
dealers are plums worth striving after.
There are saveral ofther pernicious practices engendered
Ly the fee system. 'The wmest striking practice is that of

66 1115 is commonly

making arrests based on false charges;
the work of the justice’s constable, as sheriff's deputies
ard othaer officers ordinmarily have no economic motivation,
Tnflated court costs (Including fees) and fines are fre-
guently imposed on non-resident motorists. Another
practice 18 settling with such litigants Ffor whatever they

have, often in 1avrarr disregard of court costs, fines,

“he nature of the crime.

64, . . A
Partain, op. cit., p. 319,

53 5under cland, op. eit., p. 1G7.

661p54., p. 106.

67gail M. Moxris, op. cit., p. 18.
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The "judgmeot for the plaintiff™ contention is sup-
ported by most lmpressive statistics. A study of the
justice courts dn gix Michigan countles reveasled that of
933 vivil cases disposed of, 926 or 99.2 pec cent, were
decided in favor of the plaintiff.ﬁg A Tennessee study
of 25,0883 civil cases showed that judgments fLor the plain-
LiFf constituted 8.3 per cent of the'total,éj “Although
the very nature of civil cases would lead one to expect
“that a large proportion of them would be in the plaintiff's
favor in any court, the percentages revealed by the
sﬁudies’&re clearly excessive.

The justice-~constable partnership organized for col-
lection purposes has buen a recurring aource of criticism,
The partnership frequently receives 'a comuission or a
percentage of collections in.lieu of or togetber with
additional fees. ‘The busim@sg_concetns are ncf only
benegfited by the Increased wotivatlon and interest of the .
justice and constable but also by frequent employment of

"extra~legal’ processes to obtalin the desired end. Forx

63

Sunderland, op. c¢it., p. LO7.

. :
59, 1., Howard, "The Justice of the Peace System in
Temnessee,' Tennessee Law Review, XTII (December, 1934},

25, _ ' X
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example, Douglas, in nhis Chio gtudy, [ound justices who
- 1 ) R S 70
also held positicas as collectors.

A statistical comparison between the courts of fee-
compensated justices and those of salaried justices as to
the percentage of judgments for the plaintiff also supports
the “excessive percentage’ charge of the fee system's:
critics., A study in Indiana, where several of the wore
pepulous counties have salaried justices in urban areas,
reveals some espe via]lj noteworthy figures. In a survey
of civil cases dispogsed of in that state, it was found that
in those counties which had some salaried justices, only
53.5 per cent of all such cascs resulted in judgment for
the plaintiff, whereas in comnties which had all justices
on a fee basis judgzment was given for the plaintiff in more

i e e 11 R
than 79 per cent of the cases. A Michigan study,
dttempting to prove the same point, makes a good case by
cowparing the percentage of such judgments in fee justice
ge in some of the superior courts

courits with the percenta

of the scate. While the fee~jus tice court rate of

Douglas, op. cit., op, 38-39,
1. . . e
Gaill M. Morris, op. e¢it., p. 25.
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judpments for the plaintiff was about 99 per cent, the
comparative rvate in the supevior courts considered was only

. 12
65 per cent,

Other Questiorable Financial Inducements

Other financial inducements also frequently lead

Ly

justices to step beyond the standards of responsibility
expected of a judge. ?erhapa the hest known abuse of this
Eype is the indiscriminate perfmtmanée of the marriage
ceremony, often between intoxicated adults and b@tweén
minors who do not have parental approval.YB. Their ackrnowl-
edeing of legal papers, in the ﬂapacity_of notary publié
(most: are ex-officio notaries public), is sometimes care-
tessly undertaken. As prayiously noted, justices also
sometimes work forx collectors on a commissioﬁ bagis, a

form of illegzal compensation.

dnforwality of Judicial Administyation and Decorum

The justice of the peace court system is charged with
other serious defects in regard to the administration of a

judicial body. Justices frequently conduct their courts

;ZSumdefland,‘gg.rgit., p. 107,

I S ;
;“Pakmer, op. <it., p. 380,
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in anything but a professicpal manner. Although statutes
cenarally provide the normal legal procedure for justice
courts, custom and expediency tend to result in .a process

. . bd
unknown o the law.7}

This process is charact@figgd by in=-:
onmal-m@thods.aﬂd "judicial reasoning’ based upoﬁ commoﬁ
sense and i3 aot uncommonly in disregard of law. As would
- be @xpected, the vesulting decisilons not Inlrequently con-
stitute a miscarciage of jqﬁtice.75 This "process' also
results in costs being waived or reduced for favored Liti-
gants while being advanced for others. Such_arbitrary
variations and discriminations in costs and peonaliies are
widely‘known and deeply EQSQHEQ@.76

Anlinherent aspacit of the characteristically inforwal
wethods is the l&ck of judicial d&carum; The conduct of
many justices results in litigants' ﬁeeing them as some-
thing of a "comle philosopher. Their lack of judiecial

consciousness has vesulted in their holding court behind a

plow in Tllinocis, while in the process of milking a cow in

7, .
Douglas, op. cit,, p. 44,
JSlpﬁg,, pip. 45-46. Jeveral examples of this infeormal
reasoning, as observed by the writer in the justice courts
of Dallas County, are reporited in Chapter VI.

75 , , .
i“Sunderland, op., eit., p. L17.
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77

Tennessee, and in numerous instances along the side of a

busy road. They have simultancously acted as both an

. .

executive and a judicial officer by arresting an offender
e EE b e i 15
and proceeding to try him.

A similar factor contributing to the lack of judicial

decorum within many of the justice of the peace court rooms
is inadequacy of facilities. An Illiinois study, for

example, revealed that only a very few justices handled

enough caszses to justify special court-Quarteys.79 Most

justices who do possess such cuarters are found in urban

¥

areas. Thus in the wajority of cases the court guarters

are unbecoming to the dignity of the function. They are

[ 24

located, for examsle, in barns, "deecad nt” structures and

geneval stoves. The inappropriate location in which they

- - - » V . - . - ' o
are uwsually found, bowever, is the howme of the Justlce.”o

Further, the furnishines and equipment senerally match
3 i { s )

the premises.

/7?01L&ck, op., cit., ». 13,

78,

douglas, op. cit., p. 33,

79Allen, op. cit., p. L0&49.

SUpoitlack, op. cit., p. 13.
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As one might well suppose in light of the other adwin-
igtrative characteristics, the recovds of justice courts are

81

frequently defective and ipcomplete in form and substance;

excessively brief entries which have little uniformity and

_ i . 82
are often out of sequence are chavactevistic, Such
records make it difficult or impossible to find out what was

done in many cases.  The chavacteristic lay justice, chiefly

concerned with his other business or occupation, has

neither the knowledge, skill, experience, or facilities to

83

keep adequate records,

tion of the System

Froble

ns of T

Another major defect characteristic of wos t justice
court systems is the lack of administrative control and
cocrdination.,  This du£'~t undoubtedly aphances most of the
oiher aforementioned deficicncies It is a carvy-over from
the formative years.whcn ju&tiae.édurts were created and
allowed to opevate in a haphazard fashion without thé
84

checks wiiich control owdinary courts. The result today

81

Sunderland, op. cif., pp. 109-110,

“zmeuglas,_gg.hgigu, pp. 60-66,

3‘uriﬁzlnnd 0. eit., op. 109-110.
”é”miured J. Giese, "Why Illinois Proposes to Abolish

Justice of the Peace Toures,” Illinois State Raxr Journal,
L (Marcch, 1962), 677-679.
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ig that justice courts rend to be isolated tribunals

. F a1 s . e . 85
varying widely in their charactecistics and practices;
‘the justice of such a tribumal tends to be a law unto him-
86

self, The lack of administrative coordination manifests

itself in other importﬁnt ways. Instead of cases belng-
filed with a central office and assigmed impartially to the
various justice courts, the plaintififs or their attgrneys
aré.usually-allowed to. pick their court--or, more accurately,
their justice. As previously noted, justices quite fre-
quently engage in the practice of offering inducements to
attrac?'clieﬂta; both for réaaons of feewcampeﬁsation.and

of politics. The result, which prﬁvails in most areas of
the United States, is obvious: while one justice may be
busy, a fellow juSﬁice may have little work to do}87
Extremes are juite common. In Tllinois, for example, fewer
than 10 per cent of the justices were haﬁdliﬁg‘appnoxi~

. - . 33 -
mately 80 per cent of rhe business. " Of course the

85Bouglas, op. cit., p. 76.

<
U7Glese,_gg. cit., p. 630,

88ﬁllen, op. cit., p. 1048,
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Pactors of convenience and the chavacteristiscally excessive
vumper of justice courvis, togetler with practices resulting
from induecements of fee cnrichment and political consid-
ervations, significantly contribute to the lack of adminig-

trative control and coordination.

fnsufficiency of the Built-In Remedy for Abuses
The spﬁaial remaedy éf trial de vovo appeai, evidemtly
oifered by the state legislatures ﬁo'gét strailght
injustices suffered in the_aubwatandard‘jUSEice courts
which they allow to continve, Fails for the wost part to
acnieve the purpose for wilch it was designed. Mauy |
appeals ave ant taken becauuse thé sums involved do not
Justify the cost,  Furthermoerve the vast majority of litiw
zants ahd accused bave neirher the knowledszenor funds to
59 - ' . -
prosecule an appeal. ™ Ditficulty and delay combine with
gxpense to result in the smwall aumber taken. Onelwritér,
considering only the cases that could be appealed, found

that only three per ceunt of such justice court judgments

oy o - K 9{) e U ot e e o .
ware appealed,. ihe gystem’ s low pecccntage of cases

T A TR B St 0 KO R 0 £ S ALt ST LN TV * A e Tt SRS 130 8 AR PR e 0 0 J— .

LaFaece aund Stultue, op. cit., p. 119,

genouglaﬁ, np. cit., pp. ¥5-97.
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appealed certainly does not mesn thet litigants are satis~

. \ . . 91
fied w L h all the other decisions.

Constitutional Amendsent Proposal to Abolish
AThe Texas Justice Court oyatem

In Texas as in other areas of the United 3States dis
satisfaction with the justice court system on the part of
attorneys and judges has increased with the passage of.
time. 1In 1962 this dissatisfaction among Texas attorneys
culminated in the 3tate Association's electing to preparve:
and gilve 1ts support Lo a proposed cons tltutLonal amand-
memt'pxavidiﬁg-5$verﬁl oprsondL means to secure the
abolition of the Jjustice court gystem in Texas. The pro-
posed amendment was of the long detailed statutoxy type. 92

The proposal was drawn by and contained the recom-
m@miatiogs of the State Rar Committee on Improving
Justice Court Justice. This committee was chaired by a

Houston aitu:ney, Nowlin Randolph. Mr. Randolph has led
the fight for abolition of the justice court Systém in

» g (
Texas since 1960.)3

lALlen, op. e¢it., p. LO5L.

gzNowlin Randolph and B. R. 3Sleeper, '"Local Option
Abolition of Justice Courts,'" Texas Dar Journal, XXV
(Jajuary, 1962), 14-16, 62-638.

231bid.
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Mr. Randelph and other proponents of the amendment
attewpted to lr“-; the proposal before the Fifty-eighth
Legialaﬁure (L9263} and @xp@ud@d much effort tolgain
support for it aﬁong the members of the L@gislaﬁure
Despite 4l th@li efforts, hofeﬁer,'the prono sed anend-
mant was not reported by the commitiee to which it was

' . . L L s
assigned in the 1963 legislature. Further, it was not

even yivnn a comnlttee hearing in the Fifty-ninth Legis~
Lature (19653) noc¢ in the Sixtieth LL‘ Lalatire (1967).

According to M. Randolph, the fate of the proposed amend-
ment was mainly the wesult of the lobbying efforts of the
Texas Justices of the Peace and Constables Association,

The failure of wewbers of the State Bar to work as hard

as they might have ian support of their proposal was

e e 35

important. Public apathy was another significant factor.
The essentianl provisions of the proposed amendment

reflect the criticisms of the proponents of abolition.

Thus the judge of the weplacement court, the circuit court,

would have to be a licensed attorney. 7The circuit court
94

Telephone interview with M. Nowlin Randolph,
Attorney at Law, Houston, Texas, November 20, 1967.
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would have county-wide jurisdiction. A plural number of
circuit courts within a county would not be rcquirad.96
This would eliminate the requitemént of the Texas Consti-
tution that there be a minimum of fOur.justice courts in
each county, a nuwber which critics hold to be excessive
at least ia the greét ”&JOLLty of the counties of the
state. The amendment would further require that all
judges of the éircuit couvrts be compensated hy salary; it
sets the initiai salavy ¢f the circuit court judges at
EWOMthirds_of ﬁhe pay of the district judge in the

county.

Surmng tion
The criticisms generally leveled against the justice
of the peace court system in Awevica are many. These

criticisms include condemnation for the lack of legal

ceducation for judges, the ineffectiveness in modern times

t

of the "localized" nature of the justice court system,

the defects of the "fee" system of compens alen, poor

5 . : .
Randolph and Sleepev, op. cit., p. 66.

I7p Proposed Constitutional Amendment Providing for the
Abolition of rhe Texas Justice Court System and 1ts Re~
placement by a System Described in itbe Amendment, Mimeo-
sraphed pamphlet. See Appendix "A" forx a reproduction of
propogsed Amendment., ‘ '
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judicial aﬁmini#trati@n and lack of judicial decaruﬁ, the
weaknesses resulting from a lack of coordination of state
Jjustice court systems, and the imﬂuffici@ncy-bf the.builtu
in rfmedy for abusés suﬁferad. Efforts of the T@xas‘State
Bar Association to.obtain thé adbption of a CGnétitutiohal
amendment which would abolish the justice court systewm in
Texas have been unsucceﬁsful."Calliﬂg for the replacemeut
of the present justice court, the pﬁoposal has met with
vehement opposition from the organized justices. Dis-
couraged proponents of the amendment have_become inactive,

but eriticism of the system continues.



- CHAPTER V

THE CASE rFOR THE LAY JUSTICE OF THE PEACE: A COMPILATION
OF ARGUMENTS PRESENTED IN ANSWER TO THE -

ATEACKS OF CRITICS

Introduction

The lay justices of Dallas Cuuntymﬁlike.thbse of the
entire state and natioanhave_long been conscious of and
.senﬁitive to the critiCiSHSIhurlcd against them by
'attmrﬁeys and others., In answer to these criticisms they
lave evolved a ssaries of argumenfs which present a
strikingly diffeneﬁt pioture of léy,justiﬁes and their
administration of the Office; In recent years, in the
wake of the State Par Association's aoncentrated.eﬁfort to
abolish the justice court system in Texés, the lay.justice
avsuments have been vigorously expounded by the lay

justices of Dallas County and the entire state.

107



IRy

Lay Justice Avguments With Writer's
Observartions and Comments

The principai argument propounded by the Dallas County
lay justic&s in defense of their continued existence holds
that the justice court is "a people's court,’ t&e.mnly one
remaining in the state. The public is accorded direct
access to the justice courts without the imtermédi&xy of
'coumsel;l this is to say that the administration and
“atmosphere” of the justice court--as aompated with.that
in the othér Texas Constitutinnal eourts--makes it far more
pracﬁi¢al for a litigant to pledd his.own cause. On the
other hand litigants, eﬁpeciaily the ﬁeedy, can oftén
obtain free "legal advice™ fron the.jmsticew»legalr
remedies avallable for their partiéular problem and advice
as to the best way to proceed with the solution of the
problem--without the burdensome expense of counsel.

Litigants' controversies are accorded "prompt attention

instead of being placed at the end of a log-jammed docket,

~

Ynterview wich Judge W. B, “Bill" Richburg, Justice
of the Peace, Precinet 7, Place 1, Dallas County, July 25,
L1966, :

Fei s
“ibid,
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a feature held to be characteristic of the county and
district court3.3 An Iwmpovitantc atirioute, hLbhly praised
by the lay justices, is the common practice of allowing
litizants on both sides to tell the story as a whole, in
their own way and in thelr own words if they so desire.a

The "people-centered" argument pictures the lay
jﬁ stice not only as a judge adjudicating a legal contro-~
versy but also as sowething of a benevolent sceial worker
who soes beyond the conlfines of “court business' to under-
stond the "true' situatlon, alleviate human suffering,
preveot further detevioration of the situation and ”réhabilm

: 5

itate and guide the pasties involved.”  This extra-
judicial effort is expended in a concern for reaching the
oal of a "wmore cwm?léte

lay justices' philosophiical
d i

vF
o)
service" to the litigants served than would be accorded by
. SN b - .
strictly judicial processes. Most of these supporting

arguments-~in addition to othercg-~will be examined in

greater detail In other parts of this chapter

S 00 ot o . e J—

& . . i . \
Interview with Judge Thevan Ward, Jusiice of the Peace,
Precinct 3, Dallas County, July 13, 1966,

’faterview with Judge Felizx ¥. Vox, Justice of the
Peace, Precinct 4, Dallas County, July 20, 1966,

¢ '
YInterview with JudWﬁ Ward.

i
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The Tssue of a People~Centered” Court

The “"people-centered” nature of the lay justice court
is partially explained by a compariscn by contrast between
lay and attorney justices. Cnmmoh sense is held to be the
most important ‘qualification’™ for the cffice of the

ustice of the peace.7 furthermoce, this "qualification”

SN

is purported to be covmen to the members of the lay
justice group and markedly absent lu the case of many
8 i 4 . . .

attorneys. This lay justice contention undoubtedly
reflects an idea ,uite prevalent among certain classes in
American sociaty: that common seuse and a formally edu-
cated mind are seldow found in the same individual,

"Common sense’ 15 beld to be the basis upon which all

X L. e 9 ' ' o

true wisdom Is predicated. Cowmon sense together with
conscilentious effort erables a layman to comprebhend satis-
factorily any aspect of the law confronted in the admin-
s 2 et 10
istration of the justice of the peadce court. Common

1

sense is in fact the basis of law even though the legal

7

Thid,

3 nrerview with Judge Fox,

9 . . .
Toterview with Judgze Richiburg.

10 . .
Interview with Judge Johnston.
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academicians, judees and attorneys have corrupted its
¥i.. CRNTR 3 L LI o L S | . | R S . S . e
Mpurity™ with "fabrications” and projections, It is thus
a sufficient substitute fLor formal legal education, at .
‘ . : . . ' |1 A
least in the case of the justice of the peace, The
most impovtant aspect of this common sense, however, lies:
in the fact that it enables the lay justice to see the
human heart" of a controversy, to see all of its facets

in a true perﬁpective.lz

The lay justice, unlike an
atiorngy, is not led astray by the "fabrications' and

A

projections of "juestionable jurists, He is able to see

a controversy in "black and white" while mwany of the
NEPRNT U R N SR e L3
academically apt attorneys sece them in hazy gray.

The attorney justice, on the other hand, is held to
have *a mind "shackled with legal principles, ap exces-
sive concern for tne application of rules, a tendency to
be overly eritical of evidence and overly concerned about

what other lawyers mipht think about the administration of

his court., As a result he is usually unable to see a

Iinterview with Judge Richburg.
12 . . . . .
Interview with Raxton Bryant, Democratic candidate
for Coogress, Primary Electionm, 1964, July 25, 1963,

v

13 s . . R
“Interview with Judgze Richburg.
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controversy with the “dup%hjof pelrception’” characteristic
of a lay ju&tice,iq'

In additlon the lay. justice, as another result of not
being confined by the attorpey's professional restraints,
is able to Tcut across law' to obtain a good result as
well as to handle efﬁecﬁively a greater volume df_business.
Thus the solutions he obtains are of greater value to the
Litizants and society than purely legalistiic solutions
.wogld be.ls

The above argument is further expanded, especially
as it relates to the nature of the work of the justice
court, Attorneys as a result of tbeir spirit of profes-
slonalism ave held to look with disdain--and a consequent
lack of interest--on cevtain types of cases which come

. . . 16 , .
before the justice court. These case types include a
targe number of neighborhbmd disputes which often
origimaté with the children and ave taken up by the parents;
‘also includaed afe all.descriptions of domeatiﬁldisputes

including those involving the “romantic triangle.”

Y4rnid,

Winterview with Judge Ward.
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"Romantic triangles™ ave the setting in which many Dallas

bomicides OCCUK.i? Such cases often come before justices
of the peace in. the éafly and allegedly éritiéal stage:

a marriage partner fearing her mate sceks A peace bond for
er own protection--and not infrequently that of her
children--in ?he‘justice court, Existent in such fact
sktuations is a potential for considerable human suflfering
and even the crime of murder.lg Yet many attorneys,
including those who are justicgﬁ'df the peace, disgusted
by the fervent emotional verbal exchanzes made up of all
kinds of sordid language and the rank imﬁaturity and lack
of social development on the part of litigants which char-
acterize these disputes, tend to hold themselves above-ﬁucﬁ

"Too much above,” holds the lay justice argument.

. 19
Canes,
Lay justices, on the other hand, do not hold themselves

3 > -

. 20
above any aspect of their duty,

Interview wiih lenyy M, Wede, District Attorney,
patlas County, March 3, 1964, -
18, . . ,
Intevview with Judge Richburgz.
19 . .
Tuterview with Judge Joe 3, Brown, Jv., Justice of
the Pesce, Precinct 7, Place 2, Dallas County,
July 18, 1966,

20

Intervicw with Judge Richburg.
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The lay justices also explain thelr "people centered
rature’’ by a lack of economic motivation in seeking and
administering the office on their part as contrasted with
a strong cconomic motivation on the part of thelr attorney
. ’ 2*[_ - . o, . . . . . .
counterparts.,” Economic considerations, in fact, are held-

22

to be the all-pervading concern of attorneys; a corollary

of this charge holds that they are oot "too discriminating'
in the methods cwmployed in thaining,their'fees.23 Lay
Justices hold that an attorney serxving as a justice of the
peacs seldom rises above this étandafd.ZA

Tay justices are quick to gzive striking examples of
mercenary attorneys. A favorite étory of Judge H. ¢C. King,
formerly of Precinect 6, Datlas Cdumty, waé told ﬁo this
wiiter with considerable emotion. - Judge King had impris-
oned a prominent citizen in lieu of $20.50 fine and costs.
The much disturbed cibizen was huniliated and degperate.
Ye said that he would give &nything~to‘avoid-havimg to

remain In jall overnieht., A lawyer overheard this state-
2 Yy

ment and offered to get the man out of jail for a $500 fee.

21, . . :

Interview with Judge Ward.
Zginterview with Judge E. C. King, Deceasged November,
1966--formerly Justice of the Peace, Precinct 6, Dallas
County, May L1, 1566.

“Ibid.

!
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The offer was avcepted; the man was fveed , . . All that
was reguired to free the man was payment of his $20.30
fine and court costs.>? Judge Richburg tells of a
tendency among attorneys to recommend divorce proceedings
~-offer their serﬁiceSw~inIdomestic disputes, many of
whicﬁ conld be saved by ”judicial couﬁﬁeling.”ZG
At the same time tay justices emphatically deny that

27

they are economically wmotivated,”’ a chavge hurled against

lay justices in generval by attorney critics in connection
with lay justice &dmiﬁistﬁation of the justice courits undey
the fee system. The lay jﬁﬁticesloffer facts régarding
their stand on the fee system and related'mattera, and

hold them to prove not ooly ahéir opposition to the fee
system but the lack of economic motivation on their part.
They point out that they have never defended the fee system
of cowpensation. On the éwntrary fhey lhave waged a
constant batile to secure its abolition by statute or

28

constitutional amendment. The lay justices claim that

25, . . : N .
YInterview with Judge E. C. King.

ynterview with Judge Ricbhburg.

2j1nterviews with Justices King, Fox, and Richburg,
May 11, 1966, July 20, 1866, July 23, 1966, respectively.

231 nterview with Judge Johnston July 18; 1966.
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their efforts resulted In fhe Towxas Legislature ' s approving
and the voters' ratifying a constitutional amendment (19438)
which resulted in the abolition of the fee system in many

29

counties. this amendment enabléed any county of the
state, at the option of its commissioners' court, to take
its several justices--and other precinct officers--off fee

30

compensation and place them on salary. Many of the

state's counties, especially the more populous ones, chose
to place their justices on salaty.31

The Texas JIustices of the Peace and Constables Asso-

clation was not satisfied. Lts members wanted to free the

justice courts more completely of the image given them by

the 1li=-famed fee sysiem by securing legislation that
would abolish this system of compensation in its entirety-
and place all Texas justices of the pecace on a salary.
This effort became even more urgeant when a State Bar

Committee launched the campaign for abolition of the entire

‘SUVernon!slﬁgpwtated Revised Civil Statutes of the

State of Texas, Vol. X1T Texas Constitution, Art. 16, LXI
(Lansas City, Vermon Law Book Co., 1966).

1 . oy : :
Interview with Judge Johnston, July 18, 1966.
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justice court system in the early 1960's.  Thus, at the
same time the Asgoclation was fishting a defensive war in
the legislature Ior the continued existence of the justice
court system, it was seeking leglslation to purge itself
of defects which, according to Association menbers, have
been opposed by lay justices for many years.ga Not only
did the Association insist that all justices be placed on
a Salary, but it also.pushed for a drasti; redugtion oﬁ
the "court cost" fees attached to criminal misdemeanors
in justice courts, which were set at $15.50 by statute.Sa

In the ¥ifty-ninth Texas Legislature (1965) the
Association achieved success in both efforts, A new.
statute abolished the fee system in all counties where it
still existed and*requir@d fhat aLlljustices be
compensated by salary. Another statute greatly reduced

the high "court cost'” fees attached to criminal mis-

35

demcanors in Justice courts,” -
Another facet of the ‘'pecple-centered" argument for

the lay Jjustice court deals with the historical Aserican

33Ibidm

3h1hid.

35Ibig. Texas Civil Statutes, Art. 39121, Sec; 10.

E——— -«
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sovernmental virtue of Llocal pepular control. Considerable
emphasis is placed in the.fact that Texas justices of the
peace are elected from small districts or precincts, They'
have the direct approval, initially at least, of the people

36

over whom they preside. This is held wmost nearly to

approach the American ideals of popular sovereignty aﬁd
local camﬁr01.37 To restrict candidates to attorneys--a
plan supported by ﬁost criticé of the lay justice court
system--would often so restrict the electorate as to make
popular sovereignty meaningless. The fact that several
Texas counties have no iawyars is.used to illustrate this
point.38‘
To beﬁter euphasize the significance for the public of
local and popular cootyol of judicial officers, this lay
justice argument gets into the issue of appointment versus
électium; contrasts with other courts in the Texas system
and with those of the. United 3tates especially are made.
The corporation courts, witn their appointed judges, are

139

held to be the "biggest kansgaroo courts in existence.

36

Interview with Judge Richburg.
Interview with Judge Jobaston, Maxrch 23, 1966,

3. . . . " .
3“Lnterv1ew with Judge Will Hash, Justice of the Peace,
Precinct 5, Dallas County, March 23, 1566,

I nterview with Judge Johnston, March 23, 1966.
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This charge is For the wmosi part made in reference to
traffic violation convictions in municipal courts. The
former President of the Texas Justices of the Peace- and
Constables Association states that the conviction rate for
such cases is wuch higher in the Dallas municipal courts~-
21l with appointed attorney judges--than in the lay justice
courts of the state.éo This fact is used.to 3ﬁpport the
allegation that appointed judges with similar juriédiction
are less judicious, because they ave not subject to
popular control. It is also ubilized to refute the "J. P.
stands fov justice for the plaintiff™ chafge so often
huried at lay justices.

‘The Unired States Supreme Court and its unpopular
decisions are also cited in support of thelr arguments by’
lay justice?. The f[amous cases of Egggﬁ'ﬂé Carr and Hngel
.X; EiEﬁi§! especially the latter, are higbly cricicized by
ihem, The argument alicgﬁﬁ that such cases well illustrate
that the Court's appointed members with life teﬂUra are
Tout of touch'™ with the people they serve'aﬁd thus are

. o . 1 Al
often inimical to the ftrue interests of the public.

O , . . '
‘Interview with Judge Richburg.
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Conversely the justices of the pesce with their periodically

alective tenure and swmall electoral districts are the most

.

*in touch" and thus most nearly approach the American

covernmental ideal of local control. Thus they have made

excelleont forums for the "loecally situated little wman's

. 4
sinall troubles,”42

As a result of the lay justice's freedom from the

1

aforementioned professional restraints and diversions inci-
dent to the .attorney justice, he has the freedom and
oppnyitunity not only to build rapport with the litigants
bhut Lo ascertain and ewploy the besi approach for a "more

_ " . . . 43 . ) i
complete’ solution of the problem. Ihe justice is able

. . ) PR S f1 . . : S i

to converse with the litigsnts in "their own language’ a
civeumstance which tends to evoke confideuce, “get through
tro the person's system of wvalues and thus prowote

. o Gh
cooperation,”

iy . . , ' .
“Tnterview with Roby Love, Constable, Justice
Preeinet 1, Dallas County, August 153, 1563,

{L i . -, ) . .
Sintecview with Judpe Richburg.

Ly . .
Interview with Judge Fox.
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There are geveral basic appreaches--and combinations
of them--which are employed by the "typical lay justice.
The justice's prelimivary evaluation of.both,the litigants
and the fact situation indicates the proper approach for

45 oo . . e
*3  n one approach the justice.

the particular_controversy.
appeals to the religious values of the party (or parties)
in an effort to provoke responsibility and understanding
on thelr part. In anothef approaéh.the justice cmphasizes
the duties aand qualities of good citizenship, parenthood,
porsonal maturity, and the virtue of living up to thgm;
he then helps the litigant tb see for himself where he has
failed to live up to these standards in the fact situation
before the court and tries to produce in him a determin-
ation to live up to these standards in tﬁe'future. A
constyuctive approach as opposed to a punitive one, that
13 thﬁ building up of a.perﬁan's ego by expressions of
confidence and understanding, is sometimes employed. Of)
course a étriutly buﬁinGSSMIike approach is used when the
circumstances call for it.®0
A technique utilized in all butlthe last of ﬁhe afore-

sreatly to the successes

mentioned approaches conitributes g

4y . . ' .
’SInt&KVLew with Judgze Richburg.
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achieved with them. This tecchiique consists of the
justice's practice of both allowing and seliciting free_
expression from the litigants. Wiﬁh the lay justice acting
as a moderator, the litigants gain insight, not only as to
their cwn position and views in the controversy,‘but
eﬁp@ﬁially of the position and views of theif adversary.
The result is often to increase understanding and dissipaﬁe-
animosity on the part of both parties., Thus the basis for
a "Mirore complete social solution’ of the éohtrovarsy'is
establizhed.”/

The ”pedplewcentered”7§0ﬂﬁciousness of-lay.juétices is
held to manifest itself in aﬁother most important way. Lay
justices claim that their services are constantly avail-

48

able_ to the public. The court-voom day alone of some

. . s ) . 49
Dallas County lay justices 1s held to exceed eight hours.

*

Beyond this their service 1s quite freguently rendered from
their homes by telephone. Justices drive many miles in

their own vehicles: they visit hospitals, homes and

50

scenes of violent deaths at any time, day or night. As

HT . .
"Taterview with Judge VWard.

“Braterview with Judge Hash, March 23, 1966,
49 . . iy

Interview with Judge Richburg.
50

Interview with Judge Fox.
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deseribed by cne lay justice's suppovters during a primary
election campaign: '"He bas sevved the people. . .without

repgard to hours. 'L

Lay justices claim that their services are more readily
available to the publie than are the services of county
judges, diﬁtrict judges, and especially tﬁe services of
attorney justices of the peace. County judges and diﬁtrict
judges are held to.functiwn only in their courts and to
"eeep banker's hours.” Parties in these courks must Fre-
guantly wailt monthé and even years belore their case is
adjudicat@d.ﬁz Tn their evaluation of attarﬁey justices

in the light of Mavailability" the lay justices are most

outspoken. Attorney justices are accused 0[ using ‘time

A

belounging to thelr congtituents” to pursuve their "oumber

.
. . 53 ~
one interest,’ the practice of law.”™ . One Dallas County

lay justice, speaking of the attorney justice in the

adjoining precinet, stated that the latter was not avail-

' s 54
able in his oiffice more than one hour each day.

1f“}nﬁﬂd Prairie News Texan, May 4, 1966, p. 5.

52

Interview with Judge E. C. King.

5'3}Lb".1_d

E1 id.
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The Justi

as a Historically Satisfactory
nmental Instiiution

Another type of lgy justﬁca argsent appeals to the
public's high regard for fAmwerican tradition and heritage.
This argument asserts that the justice court system has
been a satisfactory govermmental institution througﬁout
the entire period oszmariﬁan hiﬁtory.SS Until wellriﬁto
the twentietb-cémtury the syétem was in use in all of the
states of the Union. Even today 1t continues to be used
56

in more than forty of the fifty states. That the

people have been satisfied with the system 1s evidenced
by the fact that they have retained it to this day.57
Thus satisfaction with the justice court system continues
in modern times. This presengfday_satisfaction is
éﬁidcnced'by the failure oﬁten met when groﬂpsratt@mpt to
abolish the system Dby :DnstiﬁutiOﬂal aﬁéndmént where the
offiae aﬁd iﬁﬁ dutieé are estabiished in the Constitution.

The efforts to obtain curtailment of its jurisdiction by

'$6

Interview with Judse Richburg.
-
)7Imterview with Judze Plerce MeBride, Justice of the
Peace, Precinct 1, Place 2, Dallas County, July 21, 1966,
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legislative enactment, wheve the constiltution permits, are
held to have been lititle more succeasfml.sg

This satisfaction through the years has been largely
due to“the flexibility of thé lﬁy juétices, as aoﬁtrésted
with:attwrney justices, and their consequent ability to
adapt their services to the "soccio-legal' needs created by
thé varying‘conditionsfguﬂd in American history_Sg' Tﬁe'
public has never presumad that justices of the peace would
come into the foice ﬁrewﬁraiﬂﬁd for their special dﬁtie&.
Yet‘through the years the peoupla haﬁe remained generally

satisfied with lay administrwation of the justice court.

The State Bar Plan as a Threat to Democratic Ideals

CStill another.argum@nt pletures the State Baxfs_p;aﬁ
as an’aristocratic thr@aﬁ” Lo Amezicén.democratic ideals.
An 2nalopy is drawn between proponents of the justice
court system with its lﬁy.justices and the defenders 0f“

patronage in the great civil serxvice controversy of the

last century. Both groups are pictured as fighters for

58

”Sginterview with Judge Richburg.

'601nterview with Judge MeBride, July 18, 1966.



126

» . 4 " 61 e ¥
democratic ideals. The State Par's plan would allow

lawyers to "take over'" by virtually eliminating laymen, not

only from the justice courts (or the courts established to
replace them), but from the entive Texas court system.

For, if the "lavyman unfitness' reasonineg were adopted in
b 2

regard to the justlice couris, it would probably carry to

the other levels of couris where laymen having established

62

eligibility through experience, also preside. Thus the

b i e

adoption of such a plan would promote even more the

T within the Texas

63

establishment of an "avistocuacy

government, i,e., the lezal profession,

teilitarian Value of the "People~-Centered’ Court
In Modern Day Society

There is a great social ueed for the "people-centered"
lay justice court in our modern day society. The system's
attackers' assertion that the justice court has outlived:

. _ 64 |
its usefulness could not be more false. Many of the

disputes which find their way into justice courts ave the

lInterview with Judge Jobhnston, July 18, 1966,

GZIbid»

631bid.

£ . . . .
6*Iﬁtexv16w with Judge Richburg.
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result of problems created by our urban society. There
are a great wany more domestic and n&ighborhood type dis-
putes in our complex indusirial age than theve were in any

s . . . ... 65 ‘
preceeding period of American history. When those

involved come into justice court, as they so often doy-
they are entitled to something more than legal justice,.

i.e., "personalized" aid in achieving a solution to the

overall problem.66

Lay Justice Thinking Resarvding Their Fitness for the Office

As previously noted, most lay justices appea:=tb be
little impressed with the supposed legal superiority_of
attorneys. This writer has observved several situations and
circumstances which hg believes partially explain_this
attitude, The lay jﬁstieeg claim fhat éttbtneys,
gspecially the younger ones, often ask them for advice

RN ¥ |
regarding their legal practice in justice courts.

Lay
justices also claim that they sometimes find it necessary

to correct the tactics of .a practicing barrister. Judge

“Ibid.

58 1pterview withy Judge Ward,

“ .
571nterview with Judge Johnston, March 23, 1966,
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W. L. "Lew" Stexrett of Dallas, a fopwer lay justice, tells

of the "numerous atto

s
s

reys [ trained while a justice of the

paace.”ﬁg ' | |
These inguiries by attorneyé are ﬁndoubtédly mostlj in
regafd to procedure and'remediaﬁlpertaining.in justice court
;practice, the fine poimts of'academic_law being seldom in-
volved. Undoubtedly thelattorqéy is sometimes discussing
his case with a justice to "feel him out." With this
informatibn he can modify his approach or seek a change of
venue to another justice court. Nevertheless this

practice quite evidently tends to convince the lay justices

of thei

b

:.equal Dt,éuperiof comﬁgtence Aas compared to tﬁat.
of a licensed attorney. Another result is that valid
-i&gal contentions may reéeivé littlé credence from "unim-
preésed”.justicesa

There is nn doubt that most lay justices do not con-
'Sider thg lack qf'fmrmal“ﬁducation,respecially.ﬁégal
education, ardigqualifyimg Eacﬁor for their\mffi&e. They
Sometimas ERPLess rggret.concerning the MeAZerness of their.
own education, but often in the same breath poipt oﬁt the

shorvtecomings of attornsys and others who are well educated,

s g R oy

681ntarview with W. L. "Lew'" Sterrett, County Judge,
Dallas County, August 29, 1966.
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Judge Richburg, for instance, acknowledging the fact of
"a few bad lay justices' quickly retorts with specific
cases of attorney judges wno, daépite their academic attain-
ments, utterly failed Lo maintﬂin.the judicial Staﬁdardfég

These lay judges have devéloped aﬂd'beca@e.affiliated
with certain institutes and organizations which in their
'lminds;-and probably to a cértain actual degree, compensate
for their lack of formal education and legal training. The
most pfomineﬁt of these is th@ Justiée of the Peace Tfain~
ing Institutes. The Texas Law Enforcement Foundation in
cooperation with T@xds A, and M, University Engincering
Ext&ngiwn S@rviée began the 3pongprahip ih Aﬁgust;-l959,
of sewminars to aid the justices of the peace in their
efforts to master the wany and special phases of their
official dutier.70 The séminaré have been held in sevarai
Texas cities and have been attended by justicesrof.the peace
and constables from all paxrts of the state. They have been’

under the direction of Wallace D. Beasley, Coordinator of

Folice Training for the Engineecing Extension Service. - The

65, : Coa .
Interview with Judge Richburg.

?Olnterﬁiew with Judze Brown, July 18, 1966.
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nunarous guest instructocs included judges, professors,
law enforcement officials and attorneys.

The yuality and cowtent of the curriculum of the insti-
tutes is indicatéd by the distinguished instructors and
their subjects:

&

1) Henzy Wade, "Rights of the Accused.'

2} Charles W, ssmay, ""The Rights of the Accus Ld
From the Vl wpoint of the Defense Attorney.’

3) A. D. "Jim'" Bowie, "The fffect of Unrrasonable
Arrests, Searches and 3eizures in Texas."

4) £. 0. Northcutt, "Civil Law in Justice Courts.'

5) Charles Bdt0h£1UL, "The OullgaLLon of Pollce and
Courts in Tralfic Law me@xa@ment

Lay iustices are a parct of the-county governmental

gyatem. Individuals with little forma 1 LuU‘%LLOHM"] =zal ox

A g

otherwise-~olten hold many of the top offices in couanty
government., For Y&Mpiu, it was reccently revealed LHdt the

great majority of county judges in Texas are laymen. In

7L L s o
teasley, op. eit., Preface

?”jy}d ‘Henry Vade is District Attorney, Dallas County;
Charles W. Tessmer, Prominent Dallas County Criminal
Attorney; A. D. "Jim' Bowie, Deceased February, 1968, For-
merly First Assistant ﬁJStrlct Attorney and Judge, Criminal
District Court No. 5, Dallas County; E. Q. Northeutt, Jus-
tice, Court of Civil Appeals, Amarillo; Charles Batchelor,
Chicf of Police, Dallas, Formerly Assistant Pollce Chief,
Dallas Police Department, Dallas,
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this setting it has not been uncommon for lay justices to
move into the higher eschelons of county government. They
have served as county commnissioners and in practically ali
county officer capacities, including the most notable

. . . 73 :
county post, that of county judge. The present Dallas

County presiding judge, W. L. "Lew" Sterrett, is an ex-lay

o
=

justice. Cenerally lay justices--and other laymen--have

received much less criticism in the higher offices than in
that of justice of the peace. Not unccuwmonly they are

praised for their work in the administration of county

74

Cfairs. This writer believes that knowledge of these

P

<k

<y

s

<

facts nof only couvinces ltay justices as to their compe-
tence as couwpared with attovneys, but also serves to glve
them self-confidence in office.

Another factor which probably, however'illcgiCally,
tends to.convinc& the velatively uneducated lay justices
that they are nevertheless “qualified" is wmembership in
the Masonic Lodge. 1in Dallas County and many other Texas
counties "a very gﬁbstantial percent;geﬂ of county officials,

attorneys and business leaders snd experts are Masons. One

73Intetview with Judge Brown, July 18, 1966,

T41pid,
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Dallas County officer stated that Masonlc mewmbership, and
the holding of at least scveral Masonic degrees, 1s
Yexpected” of county officers by many of their fellow
‘ - . . L2 75 : . 1
officers, friends and acquaintances, this writer' s own
obsevvations indicate the accuracy of this statement. At
any rate most Dallas Cmunty.justices of tbeﬂpeace, past as
well as préﬁent, have'wuite evidently endeavored tokbecome
accomplished Maséns. As a result of this endeavor several
of the present justices hold the second highest degree.in
the order; all but one of the remaining justices are
Masonic members holding seveval of the lesser degrees.

As indicated, lay justices share membership in the
Magonic Ovder with judges, lawyers, professional managers,
and others with a cbnsideﬁablﬁ amohﬁt of forﬁal education.
They also share an attitude common to the majority of
Masonic members that Masonic acammplishment is an indi-
cation.of good charécter, integrity and ability. Even:
though the lay juétices are not nearly so well éducated as

some of the other members, they cowpare quite favorably

"Sinterview with a beiliff in a Dailas County Criminal
Digtrict Court, Subjiect re ueslts Lo remaln anonymous.
This officer is a Mason with many acguaintances among
‘Dallas County officials,
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with them in the achievement of suvccess in Masonry. ‘The
author believes that this fact tends to convince the lay
justices of their "judicial qualifications™ relative to
attorney justices.

Of course the human tendency to rationalize for one's
shortcomings and for the protection of one's position and
status is undoubtedly a partial explanation for the lay

justices' thinking regarding their fitness for the

position,

Lav Justice Conment Revardineg the Proposed
e g a4 T IR A Ly APt T il IPE R DO

Texas Constitutional Amendnent

Ih additcion to the aforementioned arguments, the lay
justices express serious doubts about the State Bar's pro-
poscd solution to ita cricicism of the system. ‘They
point out that problems would result from the need for
the large appropriaticns reguired to effect the question-
able transition. They doubt th&t attorneys would be
available and willing to serve in the less populous

76

counties, They question whether litigants seeking

"understanding and zuidance” would be willing to relate

/01ntevview with Judge Johnston, March 23, 1966.
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to attorney justices many of ‘

toe "socic-legal™ problems

which they so readily relate to lay justices.

The lay justices have their cwn interpretation of

Lid

why similar amendwents and legislation have been adopted
in eizht of the other states. The charge that incompetent
ungcerupulous lay justices, which constitute the small
minority and of which the majority whole~heartedly dis-
' . . . s c .19 /8
approve, were unfairly pictured as heing typical of all,
The lawyers contrasted their formal legal education with
the average lay justice's lack of it, but utterly failed

to mention the value of self-edncation, character,

-

experience, training seminars and especizlly dedication to

2

public service which chavacterizes the majority of lay

x . 79 v AT e e L] i oo 4 . I | D
justices, fhe reformers did not mention the many ''pro-
fessional diversions” to which so many of the lawyers are

.. 3 80 kS 1 . LR -
susceptible. Most of all, they gave no xecognition to
the “quasi-judicial™ justice function through which a great

~deal of human misery has been alleviated and averted.

interview with Judge Ward.
BIntQIVi@W with Judge Richburg.

71pid.

g
E}0,T_m:ervie:w with Judge Waxd,

Libid.
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Some compent on Uhe cowparisons between lay justices
and attorney justices found in this chapter is called for
hefore closing the chapier., These cowparisons play upon
ane of the American public's popular conceptions of
attorneys. The American public's generally high respect
for law cahnot be consitrued to mean an analogoﬁs-réspect

for lawyers,gz The gpecter of the "iake~-leg

28l

lawyer with

‘his auestionable tactics and "deals" 1s well known to most

citizens, This image pictures many lawyers' motivation as
heing monetary gain and the accomplishment of "yuestiou-

able' goals. = It thus de-ewphasizes the adherence to
ethical standards and ideals which generally characterizes
Awmerican attorneys. The lay justices, however, make wide

th

use of the negative image.

Summary
Upon the. argumenis presented in this chapter the lay

justices of Ballas County make their case. The lay
justices claim to be “people~centered” and assexrf that
thelr attorney-justice counterparits lack this guality.

The local popularly contiolled justice court--in contrast

59 .
SiMartin Mayer, "Justice, Law and the Lawyer," The
Saturday Fvening Post (February 256, 1966), pp. 36-39,

JO 81.
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with courts with appointed judga£mwis more judicious and
more "in touch' with the pecple it serves. The justice
~court has been a histﬁrimally satisfactory governmental
institution and the Texas State Bar plan to abolish it 1s
an "aristocratic threat’ to American ideals. The greatest’
value of the ”péople«centared” lay justice court lies in
the fact that it serves to alleviate a great social need

of modern day society.



CHAPTER VI

ORZERVATIONS ON THE DALLAS COUNTY JUSTICES OF THE PRACKH
IN THE LIGHT OF THE ARCUMENTS OF THE SYSTEM'S

CRITiCS AND DEYENDERS

Tnitroduction
This chapter is a study of each of the ten incumbent
justices of Dallas County during the interval from 1964 to
1967. Each justice is viewad In the light of arguments
advanced by the systewn's ~ritics and proponents. Con-

n

siderable care has been token to ascertain the qualtities
of zach justice and veport only those for which the
evidevce is quite convincing. Judgwents are made oniy
_whﬁn the writer believes that Lhis observations and other
evidence justify the waking of thew.

Severai cevhods were used.to gdther the evidence for
the evaluations .ade in this chapter. Interviews were con-
ducted with the ten justices concerned and with other| indl-
viduals especially faciliaw with the operation of the Daliés
County justice courts. The Dallas County suditor's reports
on the Daitlas County justiﬁe-éourts provided valuable
statisticar inforwation. Local newspaper articles were

137
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also used. Many houss were spent in the court roous of

1 4]
[

the several justices, observing thew in the conduct of
their work.

A3 noted eavlier, the evaluations of the individual
justices were made largely fvoa information obtained and
observations made in L9265 and 1966. The writer, while
.wgiﬁing this chapter in the late swmmer of 1967, had
occasion to re-visit all seven of the justices remaining

in office in theiyr courts. None of the observations nade

at this tine were inconaigstent with those made earlier.

The Dallas Ceouanty Justice Court System

Dallas County has eight justice court precincts, the
saximum nuabper under the State Constitution. Two of ihe
eight precincts, Nuwbers i.and 7, have two justice of the
peace courts each. These two precincts include all of the
land area incorporated into the city lLimits of Dallas; the
divisicn line between ithe two precincts is the Trinity
River which transverses the Ciéy of Dallas. The remaining
portion of Rallas County iﬁ‘dividéd into six single-court
precincts. Rach of these six outlying justice courts is
louated witﬁim the larvgest city of its reapeétive precinct;

the six justice precincts and the location of their courts
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oo ¥, Richwovdson; Preecinet 3,

are as follows: Preciny

5

Carland; Precinct 4, Vesgulte; P;@cinct 5, Lancaster;
Precinct 6, Crand Praivie and Precinct &, Trving.

the ten Dallas County justices ave coupensated by
salary; all of them, however, do not receive the same
salary. In 1966 the [lour "downtown" justices, those in
Precincts L and 7, reczived an anmuai salary of $L2,L00f
The justices of the six mmtiying_pxeciméts, however, ré~
ceived conaiderably gimaller salaries for the same period.
The justices for Precincets 2, 3, 6 and 8 all received
salaries ranging between $7000 and $3,000. The justice of
Precinet & réceived a satacy of slightly HOTE than $8,000
while the justice of Precinct SIrecgived siightly wmore tﬁan
$6,500. In addition to their salavies all ten justices re-
ceived an $1;80G autowobile allowance in L@éﬁel |

wiilkle some of thé Dallas County justices believe that
their salaries are lnsufficiesnt, all favoxr salary coﬁpen-

i R

saticn in preference to "fee’ cowpensation. Jeveral of the

Tustices praised the 1965 statute which abolished the fee
J % :

1}

systen in the areas of the State where it still existed.

1 . e . : a1t

Pallas County Auditor's 0ffice, "Ballas County Audi-
tor's BReport on the Justices of the Peace for Dallas
County, 1966." Dallas, 1967. ' '
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There is a wide vavinmice in LQP ediwational qualifi-
cations of the ten jusiices studied. While three of the
ten jﬁstices are attorneys, four of the seven ilay justices
did not hold a high school diplowa. 3everai of these lay
justices,.however, had some type of 3peciaiiggd vocational
training.

Several facts were comwon to all tenm justices in 1966.

They were all Desocrats. ALl of them had resided in Dallas

Couvnty for at least twenty years and all had at least three

vears of experience as a justice of the peace. ALl ten

i
-

ustices had been elected over an opponent by the slector-
ate of their respective precincts, althouzn soue had

orizinally been appointed to the office.
The Bailas County Justices

Justice VAY

Judge VAT holds one of ithe two justice of the peace
positions in Dallas County Justice Precinct "AB". Judge
TAY, an attorney, was born in ﬁastrop County, Tewas in L9US8.
The son of a Merhodist oindster, he attended public schools
in both Texas and Oklabowma. Following his'gr&duatiqn from
high school in Dustin , Uklahowa, he entered Emoiy University

in Atianta, Georgla, in the fall of 1928, After the



Lhl
compietbion of his pre-~iaw ;;ufi@ﬁ_ﬁa Goory he enterved the
cmuthern Methodist University School of Law where he carned
his Law ﬁegree in 1935. In 1936 he was elected city
atborney of.Aivarado, Texas, bub vesigned this positlon a
few months lLater to accept a position of claius adjuster
for an insuxanée coupany.  After two years with.the

[

insurance coapany he rezigned to enter law practice in

Dalias. From L9385 to 1962, exwcept for a Lwo-year period as
an assistant to the Dalias city antorney (1943-45), Judge
“AY pursued private law practice in Dallas. TIn 1962, he
was appointed to his present position by the Dallas county
coviissioners court. He was slected to a four year Cevia
in i%ﬁ&.%

As a justice of the peace, Judge VAT is sosething of
a pacadox. While noted for his feountey" &eaeanor*“his
accent, some of his wannerisus and especially his almost
consbant tobacco chewing--he at the sauwe time evidences an
inpressive wastery of book law and wide legal experience..
e is also chavacterized by a wara friendly personaliilly
which, together with his legal guaiifications, seeus to
produce fhe most néarLy ideal justice in the county. Of

the ten justices studied, Judge "A" has the uiost

Iy

J . . ; : ) ‘
“pterview with Judge A", July 21, 1966.
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3 . :

gatisfactory relation:hips with astiorneys. Likewis

titisants generaily feei that they ave personally well
treated and that they receive a quite sufficient appli-
cation of case law and statute Lo thelr particular cases.

- Although his deasanor in the conducting of his court
Is not as "professional’ as that of sowe of the other jus
tices, his proficiency for the situation at hand is soon
obvious to wost of the parties appearing before him., IE
need be, he can be stern and authoritative, but ordinariiy
he is casy-goling, often injecting personal humorous
cousrents to ease a tense gituation. He 1s nevertheliess

alert and attentive to detaill, correcting and instructing

the parties as to law and procedure when he thinks it

necessavy. This writer has witrnessed his giving a detailed

expleacation of a veievani point of law for the benefit Df.
confused jitdigants. As would be expected from the afore-
sentionad, he conducts bils court according to the reievant
statutes, and case law, being careful not to exceed their
letter and spirit.

Judge "A''s court handles sore cases than.aﬁy other -

justice court in Dallss - County. In L963 his court handled

3Interview with a dDallas County assistant distriet
attornoy who wishes to rerain agonymous.



143
approxivately 35% of 2ii cases Lendeed in the county's
dustice courts; 1n 1804 the figure was 327, and in 1965 it

-
was 33%.° wWhile the aforesentioned attributes of the jus-

il

tice g0 a Long way In explaining this relatively large
percentage, other factors also account for it. The two
courts in Precinet AR, being wost readily available to
t&e sheriflf because of theilr location_in.downtgwn Dallas,
ave wost frequently used by this cfficer for wagistrate
proccedings for county priscners. Aiso, his precinct

includes the largzest portion of the City of Dallas and its

justice courts are rveadily zecessible to the downtown

1
1

[N

usinesa area.  In addition the Clty of Dallas files all of
its tax suits in Precinct "ART; all of these arve filed in

Judge “A"'s court. It should be noted that--when the city's

lhis fellow Precinct "AR" Jjusiice by a case ratio of better
.y b . . . .
than 3:2. When the prefervence is not discounted his lead

i betier than 2:1.]

Gs

Ilﬂ . B o. . oy ’
“"pallas County Auditor's Report, 1964."

-

[ ‘ V
“ipnallas County Auditor's Report, 1965.Y

6Da1ias County Auditor's Reports, 1964 and 1965 "
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dustice BT
The second of the two justicze of the peace positions
in Precinct "AR" was held by an ex-newspaper reporter,
Judge "B This justice was born in Dallas,.Texas in 1893,
except for a2 brief naval career he has resided in Dalias
County since his birth. Judge 3" ﬂttended_the public
schoots of Gallas but did not couplete the feﬁuifements for

a high school diplowa. While still in his early twenties he

was enployed by the Dailsgs Times Herald as a reporter; he
worked in this capacity for twenty~five yvears, his special

aren of endeavor beinz police reporting., As a police re-
() o

portes he acyulred considerable interest in and knowledge

o]
1 a

of the duties and powers of the justice of the peace.” First
elected In 1948, he held the place until his ﬁolumtary
retivesent at tﬁé end of 1966,

Judge B was chavactevized by a self-assured, author-
jtative and yuite often teese manner. Although not very
personabie he ig a canacientimus‘maulwith'stroug religibus
convictions., ¥For a «an with no forwal legal training, he
was quite seif-confident as to his knowledge of the Law in

his relationships with attorneys. He often read law on his

BImtérview with Judze "B", July 2L, 1966.
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;‘D

own initiative, ﬁﬁpeai&éiy.in Lhe éréés reievant to jus
court aduwinistration, J

udge "B nailntains a rvatber strict judicial decorum
in his courtvooa. His posture was usually that of a profes-
sicnal and authoritative judge. Bven though his conduct of
his court was more according to professional standards than
sowe of the other justices observed, he did not seew to have
the rvapport with the attorneys and litigants enjoyed by
Judge "AT, This was no doubt partiy because he was not as
legally kmowledg&abié as Judge "AY, but certainly partly
beeceuse he did not have his "waruness™ of personality.iG
The writer believes that these two factors largely explain

why Judge "A"'s court vecelved the larger povtion of the

Precinet”AR" business.

Judpe "RM's adwilnistration of the laws associated with
his powers and duties appeaved to be adequateland certainly

was far superior to that of some of the other lay justices

ObuurVﬁd.

*Fibla characteristic -is significant in view of the lay
justice arzuwent holds that ”psrqomabxo qualities that wake
for compunication and undevstanding are a marked attribute
of lay justices in comparison with attorney justices.
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As a counselor awd dispenser of frees legal advice,

Judge 8" did wot appear as active as wost of the other lay
justices. However, as a deeply reliplious individual with
strong “prohibitionist” views, bhe sowetimes fervently coun-
seled litigants on the effects of aleohel. In like wanner,
couples who cawe to hiw for the perforunance of the warriage
cerewony were often lectured and counsclied on the

croa s . N
responsdibiiities of wnavried lLite.

Judze ''CY
The justice of the peace position in Precinct Hept i

4

held by Judge ''C", a Formsr Dallas County deputy sheriff.
Judge VC was born im Dalles in 1927, aad except for a tour
of duty in the U.3. Navy, has always vesided in Dallas County.
He attended Woodrow Wilson ligh School and Terréli Prepar-
atory school, recelving his diploma'from the latter.
Following his discharye frow the U.3. Navy, he attended the
Univérsity of Texas Credin Managewent 3chool in preparation
for a carcer in hospital adwinistration. Howeveg{in‘Jamuary
1949, he was appointed a deputy by Dallas County Sheriff

i

Rill Decker. After uine years' service with the sheriff's

departuent he became a candidate for justice of the peace

“1bid.
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in 1958, Victorious in his bid for election, Judge "G oo

12

the ecath of office in Jaruary, 1959 Ha served until

Janvavy, 1967 foljowing his defeat in the general election

of LY&

o

Axthough a lay jusiice, Judge "C'" was chavacterized by

few of the defects atrtributed to lay justices by their

critics. He was well vevsed in ths statutes and procedures
relevant to the justice court and aduwinistered his court
in strict accordance thereto. [n answering .uestions for

this writer he has cited statutes in detail as well as

court decisions retevant thereto. 1his knowledge of and

1)

deference to law is strikiag when Judge "C" is cowpared to

:
the steveotype of the lay justice. Perhaps it is a reflec-
izion of his admimiétrative training. ‘There is nothing
"countrified" ia the wenner in which Judge "CY conducts his
court, This authoritative, reserved zud self-assured lay
justice maintained a professionai decoruw In his courtroom

at ail times., While foreai in his conduct he was neverthe-

itggs personable and responsive to litigsnts' needs whenever

1
i

they sought his advice or assistance. ILe was. not, however,

12 . . L, _ R .
Interview with Judpe "C' March 23, 1966, and July L

3,
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as glven to counseiing as wost of the other lay justices.

sousht as were sone of the other lay justices. .
Judge YC'" was an outspoken defender of the layman's

fitnes

[¥5]

for the office of justice of the peace. He wain-
tained that any layman with avevage intelligence and

perseverance could yulckly master the essentials necessary

13

for satisfactory pevforwance in the oifice. To a

greater degree than any other lay justice‘observed in this
study Judge "C' had, with few exceptions, attained the
standards held by the legal profession to be essential to
the adejuate adwioistration of the justice court.

While serving as a justice of the peace, Judge "C" was

sometines outspoken on political and other issues. He was

&

accused of and criticized for conducting hiuseif in a manner
unbecmulng Lo a judge, a ciccuustance which doubredly
detracted from his judiciati iuage and effectiveness. In

the autuwn of 1Y03 he bluntly accused the police departuwent
of his city of showing warked partiality to cevtain young-~
sters involved in juvenile criwe in that city. Judge “C"

¥

charged that such partiality was shown because of the "social
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. . e L
position” of the youngsiers' parents. Hewspapers,

especially the Dallas Morning News, zave wide publicity to

the justice's charges, to the juvenile ecrive situation in

the suburb, and to the waunner in which the situation was

: e
being handled by the city's police department.lJ

The net
result of all the publicity auwounted to a mnajor "swear" on
the favorable lwage and reputation uwsually enjoyed by the
suburban city. A number of city leaders and others felt
that Judge "C" had issued che charges merely to gailn
publicity for hiwself in ovder to further his political

- 16 -
azbitions. flowever, in fairness to the justice snother
evaluation shoutd be projectad: .Judge "C" was chavacterized
by his definite e uvaiitarian viewpolnt. His views on his
role in the arraignmenlt of accused Presidential assassin
Lee Harvvey Oswald provide an excellent illustration of thié
viewpoint. When asked by this writer about his handling of
the exanining trial of Oswaid he veplied that he handled it

"just like any other nurder, the way that it should be

17
hamdled.“L

Ligne Balias Morning News, October 15, 1963.

L?Lhig., Ociober L& and 17, L9563,
l61nterviQW'with another lay justice who wishes to
revain anonymous on hils point.

37

PEeatt

Judge CI January 3, L1964,



The justice of the is

held by a long-time resident of the city in which the court
is located. This justice, born in Oklahowa in 1925, moved
to the city, now oune of Dallas' largest suburbs, at the age
of nine and has resided there zince that time. He attended
the local public schoois but withdrew before cowpleting his
high school woxlk. In 1930 he was employed as a deputy by
Sheriff Bill Decker. After scveral years with the sheriff's
Departuent, he joined the police department of his Thoae-
town, where he served for five years. In both of these
rositions he undevtook the study of a nuwber of courses
designed for the professional law enforcement officer,

, : . , . . 18
thus souvewhat supplenenting his neager formal education.™

As a suburban police officer this justice-to-be both
distinguished hiwmself and gained the 111 will of his
superiors. Awong his distinctions he lists the facﬁ that

he made six on-view felony arc sbs which ended in con-
vicuions, the only city oflicer to do so. on the other nand ,
e gained the aniwmosiny of dipartmental supeciovs and other
city leaders by Ystanding oo priscizle™ and flatly refusing

to donate to certaia charities. 7This was interpreted as a

Lo ; . 5 - - . :
“Interview with Judge "D Y, July 13, L966.
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defiance of a humﬁniﬁariaﬁ“rekﬁéai with which the other
clty eumployees cowplied. He wos also chavged by his
superiors with failure to issue trafiic cickets. These
factors finally wesulted in his suspension from the police
department.

As a suspended pollice officer with the reputation of
being a trouble-waker, he becare a candidate for justice
of the peace. The office at this tiue was held by
attorney. The attorney was quick in calling the voters'
atbtention to his opponent's weak peints and faults,

egpecially his lack of legal fraininz. The office-seekerx

retaliated by asserting that the attorney was giving

5 owmost

of his time o his legal practice and far too lLittle to his
justice position. The voters, in the Lv62 Dewocratic
Primary, gave the ex-policewman the nouination for justice of
the peace, assuring his eleciion to the office.

Upon assuming the Juties of a justice, the ex~officer

becane a notably different person. The nov-conformist traits

lg,z;;m-



that previcusly charasterived Tio were vo longer present.
o [

One newspaperman observer described the chance as "all
JRLE &

. 21 D . .
pervading." The "new' personality is characterized by a

kingly similar to

e

very benevolent and kindly demeanor, str
that of wany ministers. He evinces what appears to be a
warked devotion to the people of his precinct.

This justice does a great deal of counseling with the
Litigants who come into bhis court. Counseling, in fact, in
contrast to "adjudicating” cases in the courtroom, appears
to be the principal chavactevistic of hig administration of
the court. He evidences a stvong orientation toward,
thouglt not a professional knowledge of,.psychology and
related fields. For exanple, he tells of obtaining agree-

t the "warriage counselor and

2

ments from Litigants to vis

PN [

psychiatrist of wy cholce.”

Justice "RV

*’

The justice of the peace position in Precinct "GH" is

held by Judge "E", one of the wost colorful personalities

Ll nterview with an iodividual who knew Judge '"D" as

a newspaperman and later as an assistant district-attorney
in the Dallas County jusiice courts. (Individual wishes
to remaln anonymous.)

Zzinterview with Judge "D,
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in the suburbaa city iu which the couwrt is located. This

L3

ustice was born in 1293, in 3an Augustine, Texas, and

3

resided in that avea until 1933. He attended the public

i

schools in "skips and jumps"’™ as the responsibility of
supporting four sisters and a brother had fallen on his
shoulders upon the early death of his father. Although he
was able to obtain a significant awount of schooling under
these conditions, he was uoct able to ﬂomplete high school.2%
After arriving in Dallas County in 1933, he worked in
the capacity of undertaker for a funeral home. Later he
organized and opevated what was known as the "Amateur

" This program conszisted of awmateur "country-

Progran.
westera' singers performing on the town syuare on Saturday
nights fvom May through Septenber. The justice-to~be
recelved donations from the various city merchants who
were interested in both attracting and holding a crowd in
the city on Saturday nighis. The progran, which becane
gynonyisous with his nare, was quite successiul for a nuwbex
of years:; Llts organiver continued to present it for several
o .

yeans following his appointieent Lo the justice of the peace

position.

r

3I@texview with Judge "&£ July 20, 1966,
Hhibid.

ZS}bid.



The appointueat by the county commissioners court came
in June, 19531. There were no political opponents in his
election cawpaign until 1962, when a young local attorney
. . 26 . .
anniounced his candidacy.” The election campaign was in
keeping with wost Aumcricans' conception of that of the
typical justice of the peace cawpaign. '"Typical j.p." is
in fact the term used by two other Dallas County justices
. s e .27 s e -
to deseribe this wan. In his cawpaign, the attorney-
opponent used a live fox as a personification of the jus-
tice; the justice, distributing matches and wooden nickels
as canpaign tokens, cavried the election by a nearly two

.23 T : . .
o one ratio.”” To the successful incumbent, this victory

constituted his constituents' validation of his argument

asserting the superiority of lay justices put forward in
the c&mpaign.zg

The L1962 election returns provide a mweasure of his

popularity with most of the people of the city and

Judge "E" | who first received a salary of only $40
per wonith, points out that no attorney wanted the pesltion
until the salary became attvactive. In 1961 the anuual
salavy. was $6,3500.

‘—?,, " a1 “ . LI - [ S - - g
Interview with aunother justice who wishes to remain
anonymious .

Minterview with Judge "g!

-

“91bid.



precinet because of his personaiity and record of sevvice.
e has a friendly, easy-going sanver and his speech is
distinctiy rural. He scens to evoke souwething of a
synpathetic feeling for hiwself frowm the townspeople. The
justice's intevest in Litigants olten zoes beyond a

J
L)

jmcicial.intﬁréﬁt. He noit infreguently goes out of his way
2o visit and counsel with those who have been before hi_:.n«mj
It cam.definiEeLy be said that he bhas a wore than average
"eoumon touch,' whiech undoubtediy alds him in esteblishing
a rapport with Litigants, aspecially in his counseling
endzavors.

Lis popular image, however, is that of a countyy jus-

tice not very well learned in the lLaw. The judicial

demeanor which he -evidences is non-professional, and he

does not exhibit a proficiency in the law. He advocates

and practices inforial arbitration, whece at all possible,

-
g . ) @ -t
in contrast to forwal adjndication.”

.

this justice tends to weasure the success of his adwmin-

1

istration of his court by the amouni of money taken in from

fees and other sources. This poink is weil illustrated by
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one of his statements'made'while.discusging the amount of
fees and other costs that he deposits with the county trea-
surer each month: "If I come under $4,000 a month now I
feel I'm slipping.”32 The standard of his evaluation may
well be related to the number of criminal misdeameanors,
mostly traffic tickets, brought to him by deputy sheriffs
and state patrolmen each month. Another justice, who wishes
to remain anonymous, as well as several close-at-hand
observers have noted his handling of traffic cases, the very
strong inference being that he too readily accepts the
state's charges. Thus the fact that he handles "more high-
way patrol tickets than any other j.p. in the couﬁty and
70 per cent of the sheriff's tickets”33 could very possibiy
result from his "soliciting" the traffic cases of the
officers involved by disposing of such cases in a manner most
satisfying to them. In this line, it is to be noted that
traffic cases upon convictioﬁ"—especially prior to 1966--
bring in relatively large amounts in fines and costs for

Dallas County.

321hid.
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There ave certain facig which tend to alleviate the
imave evineced by the fovegoeing paragraph. First, Precinct
"OHY encompasses tervitory which is not in the incorporated
limits of any city. The highway patrol and the sheriff
concentrate their efforts in these areas as there are no
municipal police. to work them. Secondly, oue city in the
precinct does not maiﬁtain a municipal police depariment;
thus traffic cases which ordinarily would be heard in a
municipal court are heard in the justice court of

Precinet "GH.T

Justice F

ryel

The justice of the pence position in Precinee “IJ" is
held by Judge "F," a life-tong vesident of the surburban
city in which bis courvt is located. Judge "F" was bown in
this city in 1du9. He attended the publiic schools of the
area but did not complete thwe veyuirvewents for a high school
dipioisa. He later attended the Meﬂrcpoiitén Business
Coltege dn Dallas for a perdiod of two years. In.l918 he
began a thirty-three year career as an employee In general
m@rcaﬂﬁile store bmsimaa&; he worked in all pheses of the
businésg, imaiuding the installation of piuwbing fixtures
and_@imdmills soid byrtha stdre, and aﬁpﬁcially withrunder-

taking. {(In the course of this career he entered the Dallas



L1538
Schoal of Fabalulng and satisfactorily cowpleted 13 course
s sung § 8 . ..
of study in i%29.) With the close of the wmercantile store
in which he was cemployed in 1951, he went to work in an
appliance store where he rewmained uncil 1954, In 1955,
following the resignation of the Precinet "IJ" justice of
the peace, he was appointed to the position by the Dallas
- o E e . 35
county comulssloner s court.
Judge "F" has wany of the qualities alleged to be
typical of the laywan justice. He is generally friendly,
witty, and easy-goilng in wanner, and is undoubtedly person-

atly acyuainted with a larger percentage of the pecple in

Ry

i

his precinct than is any other Dallas County justice. For
the wost part he is a "people-centered” justice--especlally
with local people. TFor civil and huwan conflict cases--as

contrastaed with eriwinal wisdewcanors~-he prefers to find a

Just and satisfactory solutrion through counseling rather

rhan through jwiicial netlinds based strictly on statutes and
case law., He adwits that bhe 1s not very well versed in law,

but balieves that he is doing a satisiactory job as a

'-'l- * - . . - -. 4 :
Hoterview with Judge TF", July 20U, 1966,

351h4d.,

b e
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justice.36 He probably conducts more court business at home,
percentagewise, than do any of the other nine justices.

Judge "F"'s handling of criminal misdemeanors contrasts
with his chafacteristic handling of the aforementioned types.
In this type of case, most of which are traffic violations,
he tends to be "tough' and "according to the law." As mnoted
earlier, this is the type of justice that law enforcement
officers like and seek out., Although he does notlhandle as
many of these cases as Justices "E" and "G", who lead in
this area, this case type constitutes a larger peréentage of
his total volume. In 1964 criminal misdemeanor cases
constituted approximately 92 pex cent3’ of his total volune ;
in 1965 the figure was 87 per cent.Bg It is interesting to
note that most of the litigants in these cases are not resi~
dents of Precinct "IJ", the bulk of them being transients
passing through the precinct on Interstate 35, Interstate

45, Belt Line Road, and various other traffic arteries.

361444, , March 23, 1966.

37”Dallas County Auditor's Report, 1964."

38“Dallas County Auditor's Report, 1965."
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Justice 'g"

.

he peace position in Precinet "KL wa
held by Judge VG." This justice was filrxst elected in 1954
and never failed to be re-cleeted. The Precinet "KL' court
is located in a surburban city with considerable industry.
Judze ""G" was very self«consciaﬁs aboﬁt his age and refused
to give the date of his birth. (Two other Dallas County
justices insisted that he was in excess of 80 at the tiwe
of his death in 1966.) Judge ""G' was born in Limestone
Covnty, Texas. He attended the public schools in Mexia and
Hillsboro, receiving his high scheool diploma from Hillsbovo
High Swhﬁoix Following graduation he attemded Hillsboro
Business College for one year,where he majored in General
BH&iﬂGES.BQ Judge "G¢'" engaged In several businesses and
occupations during the course of his lifetime. For several
years Le was employed in road coustruction. He also owned
several of the businesses in which hie worked; these include
a Chevrolet agenecy, a sarage, a fuel business, and a firm
engazed in the mamufacture, sale and distribution of ice.

Fe

first held the position of justice of the peace in Arlingte

U

3

d

He

iy

39 nterview with Justice ", May 11, 1966,
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Tacrant County, Texas (1333-37). He was elected to the
position in Precinct "KLY in 1954, taking office in

e D
January, 1955,

Judge "'G" was chavacterized by several gnalities, most
0f them conmendable, He wag serious, alert and quite con-
scientious about his work. Although not well versed in the
Jaw, he was ,uite confident as to his ability and record.
This writer was impressed with his dedicaticn to duty and
willingness to seyve as a counselor as well as a judge. As
a counselor he showed a marked amount of interest and
sympathy in his dealings with people; his friends euphasized
his counseling work with twoublesome children and with
¢lderly people in necd of advice.QL

Judge "'G" was, however, subjected to the same inferences
as Justices "E" and "F," that of being partial to the prose-
cution in eriminal misdencoaor {wostly traffic) cases. An

attorney~justice criticized Judge "'G" on this point, stat-

o

ing that Judge "G'"--along with Judge "E'--was creating a

great deal of criticisw against the Dallas County justice

ik

42 .
courts, 1t is the opinion of this writer that Judge "G"'s

ivie News Texas, May 6, 1966, p. 5.

(’+2.

rematn @ MOTTYIGLEs .

Tuiterview with an attorney-justice who wishes to
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experiences with untruthful litigants led him to somebtimes
give too little credence to the answers brought by Lavw-

anforeement officers.

Justice "H"

Judge 'H'" holds one of the two justice of the peace
poaitions in Precinct "MN," a highly popuiated precinet
of the City of Dallas.

Judge "HY is indeed an cutstanding justice of the

neace both in the light of the way he so unarkedly exempli-

fies tvaits of the popularized stereotype and in the light
of individual accomplishment. Many of the claimed attri-

hutes of the pepularly councelved rural "eorrbali' justice
are deuwonstrated, both in his demeanoc and in the way he
conducts his court. TIn the redalm of accowplishument, he ié
especially distinguished by the velume of "huwan confiict
cases handled and by the warked success--~claimed by friends,
supporters and wany fellow lay justices--with which he has
diminished the potentialities forx violence present in these
cases. He has for many years held thousands of peace bond
hearings annually. In 1964 the nunber o% such hearings

o B3 A
was 3035; in 1965 the numbsr was 3073, He is also

/. ] S ) - o
'B”Dalias County Auditor's Report, 1964."

/J.[!. p - . " i T
g llas County Auditor's Report, 1965.7
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eapecially distinguishod X

3

viveioess devobion to the duiies

of the office. Accorvdinogiy he was elocted President of the
Texas Justice of the Pezce and Constables Association in
1955, The following year he was eolted as the "Outstanding
Justice of the Peace' for 1959 by the Texas Law Uniorcecment
Foundation.és

Judge "H" was bown in Rllis County, Texas, in L%03. He
attended the public schools of the 3tubbs comwunity near
Kaufuwan, Texas, recsiving his high school diplosa from
Stubbs High 3chool. Following graduvation he atteunded the
Tyler Cowsercial College, Tyler, Texas, where he studied
bookkéeping, shorihand and typing. Following this school-
ing he located in Dallas, wﬁarﬁ he was enployed by Dallas
County on the White Rock Lake Prison Farn; here his duties
consisted of keeping books &ﬂd transferring prisoners to
and from the farw. In 1940, afier an interlude of work in
the capacity of retail salesmnan, he went to work for the
district clerk of Dallas County. During the next four
years he worked in every department in the district clerk’s
affice. In 1944 he became a candidate for the Justice of
the Feace position.ﬁﬁ Sucecesgsful in his firéﬁ bid for

election, he has retained the office ever since.

£
Prigterview with Judge 8", July 25, 13066.
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Althouzh mest justices of the peace iacking in formal
legal education play down its value, Judge "HY goes one
step further. He frequently, and evidently quite sincerely,
both in statement and action, demonstrates a rather extreme
disrégard and even opﬂn contenpt for what he calls "law-
ook law. He describes 'lawbook" law as often hopelessly
confusing the issues of a case zs well as the judge, attor-
neys and lltigants. To this writetr he described those who
so heavity rely on Ybook law™ as being without "experience"

and thus not having a "true wunderstanding’ of the ''real

- . . . ., LY

Life™ circunstances found in fact situations. / He
demonstrates the same disvegard for nan] procedural aspects
Cand statutory limitations of certain non-wonetary types.

bt

g
]
P

instance, this writer has witnessed Judge "H," oo many

oocasions, order a Yrunawsy' Jathey to pay a certain

awount of child support or go te jall., The Texas justice

Py

i3 without jurisdiction to

.
tl

issue such an order, yet this is
a very cowmon practice in Judge "H''s court. The assertion
of Mextra~iurisdictional’ authority is also sonetimes used
ia other Lypes of cases by Judge "H." Tt is undoubtediy his

Taose construction’ of the peace bond statute that brings

A

» +

the ¢reat wajority of litigants seeking this Lgmndy into his

court,

e e e g i £ e e R AR e s el R S P —
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The trying of cases by Judge "W is characterized by
ceritain comuonly used practices. The justice evokes a
hasically paternalistic and authoritative attitude toward .
wany Litigants and not infreguently toward attormneys; this
is ro say that his relationship with lLitigants often reseumn-~
bles that of a father toward lumature and troublesowe
chiidren as contrasted with an adult-to-adult relationship.
While this pat&rnaliﬁtic velationship underlies wost

situations, the justice cousmonly "eases”

into less severe
relabionsnips in the couwrse of the trial apparently to ascer-
tain wore effectively the “human heart” of the particular
situation. As noted, wany of the popularly conceived rural
types of characteristics ave present in bis manner of con-

dueting court. Houespun stories and veasoniug bearing on

ion are told in detall. One of

the particular fact situ
vany such stories used in eriminal cases tells of the boy
who could not leam to respect authority on the “outside
and afrer repeated violations was.sent to the state
penitentiary where one "wust” vespect the Tunwritten laws'
of prison innate sociely in order to survive. This partic-
ular bhoy did not and gnded up as 4 were “i/4-inch notation'

in the obituvary column of the loecal paper. To further

increagse commumnicallon with certain iitigants the justice
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cwploys terws prouliar o

» his area:  e.g., "clowning

(rcting a fool), "jicking” (acting siily), and "slow

e 3T el (F _— e s : : . ooy 40
trailing” (Following a pewson to see where he is going).
In this precinct these terss lwpart weanings quite

d1ffe

ent frow that which they hold elsevhere. With his.
characteristic unconcern for "proper courtroom decorud” he
often allows angry litigants to expend their aniwmosity

against their adversary in scavcely constrained verbal rage;

this practice, he claius, .akes fhe antagonists more ready

to Liscen to reason and nore able to see the situation in

s
. 49 L . P L
Lts tyue light, Rather unreserved huwor Is Sometiues

injected to case a tense atuosphere and thus wake the

50

Litiganits wore susceptible to reason and couwpromise.
One cannot escape the conclusion, however, that the

Jjustice finds sowe fact situations avusing and enjoyable

and deliberately heandles thowm in such a way as to make them

even sore 50, This is especially noticeable when the jus-

tice has friends or visifors in his courtroom. It smst be

sald for Judge "B, however, that be seldow allows such non-

judicious diversions to 2iflect the final decision in a case.

Thid, These three terns were defined for the writer

[
[bid. SUihid.
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At no time does the splrit of his paternalistic and
dowineering personality ccase to pervade the scenes in his
courtroom.
A considerable nunber of licigants and obsexvvers sce
ecially in Judge "H" what so wany lay justices claim to
be thelr sain attribute: wisdom based largely upon ex-~
perience and common sense., The view of such litigants was
wall expressed by a proadinant Dallias County political

figure, Raxton Bryant: "lsrael had her King Solowon, Dallas

I~
Y
Py A

County has her Judge 'R'. This writer has in fact wit-
d this jusitice apply the same technijue to cases before

i ag that attributed to Wing Solomon in the classical

w

“Toterview with Baxton Bryant, .Juiy 25, LY63.
52 . . . . : .
One case involved a wan and his girl-friend arguing
over a pig. The pig was ope of a litter of a sow owned by
ihe gicl-friend. Both parties claimed the pig on the basis
srevious agreenent.  Judge 'H' attempted to determine

the owner by gauging the two claimants' reactions to his
sugegestion to cut the pig in half and give each party one
part. In another case a wother-in-law visiting in her

o
[33
-

daughter's home asked the judze to put her son-in-lsw under
a peace bond. 3he stated under ocath that the son-in-~law

had threatened on several ccecasions to shoot her daughter.
The son-in-law did not deny the ailegations, After hear-
ing the statements of both pariies the justice asked the
voung wife, who was also p -egent, several yuestions about
her husband's conduct toward her prior to her mother's
arvival. - On the basis-af theﬁe answers the justice denied
the peace bond and scolded the wotber-in-law for inciting
trouble between her daughter awd son-in-law.



As a digpenser of free lezal a avics, Judge "H" is un-
excalled as to the awcunt ziven. Literally thousands come

to hin each year to find out what can be done legally about
their particular probicws. O0Off-the-cuff "extra-legal"

advice Fs8 also frequently given.

w

Justice 17

The second of the iwo justice of the peace positions in
Precinet "MRN" is held by an attorney. This justice was born
in Dalias in 193y, Ee was e¢ducated in the public schoeols of
the Oak CLiFf section of Dallas, graduating from Sunset High
gehool in 1547. The son of an attorney, who also sewved as
a justice of the peace in this precinct and later distin-
suished hinself as a Dallas County Crindpal District Judge
this jusitice majored in pre-law at Southern Methodist

University, earning his bachelor's degree in Business Adwin

jstration in 951, He then sntered the S.M.U. School of

Law, where he parned his L.L.B. degree in 1954, Following

his graduation from law achool, Judge "I" was inducted into

the U.3. aray, wvhere he served until 1956 in the Corps of
Engineers as a legal adviser. Upon the completion of his
military duty he returned to Dalias and pursued the practice

of law; in connection with his practice, Judge "I" was

aterview with Judge "I''. July 13, 1966,
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adinitted and qualified to practice before the United states
Supreme Court in 196U, He copntinued in the practice of law
wntil January L, 1963, the Jday he took over the justice-
ship in Precinct "M", to which he had been elected in

1962.°"

s

When all criteria ace considered, Judge "IV is by far

the most professional of the Dallas County justices. He
avidences a mastery of acadenilc law and Is characterized
by a warked degree of sophistication in wanner and
demeanor. As an attorney who prefers civil practice over
criwinal praetice, he describes the "huaan conflict" tfype
of disputes as sosewhat bouring and disgusting to the
professionally traived attorney who sees no challenge in
them., In the controversy vevolving around the Texas jus-

- .

tice court system, he definitely ddentifie

crivics of the system. 23 Judga "I' still waintains a

1y

3 with the

3

" private lcgal practice and is not so0 ”‘cadl Ly

Toart tine
available™ as the other Precincit "MN" justice.
In conducting court business, Judge "I is reserved

and quite professional, but dogs not evidence the

54

fbid.

55_1,1)“;:51‘ s Juiy 2}, 1265.
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self-assurance shown by sowee of the other justices. He
shows a consistently polite consideration toward both
litigants and attorneys. Although generally quite
businessiike and adhering to the relevant statutes in
letter and spivic, he sometlines appears to be rather casual
roegarding Litigants' comduet in certain “human conflict"
cases, one vesult beiny that belligerent litigants hurled
abusive language at one anciber oo these occcasions., In
seneral, however, his professional decorun denands the
respect and defevence of boih litigants and attorneys.

The Dallos County Auditor's Reports relate intevesting
statisiics regarding the two Precinct "MN' justice courts.
In a comparison by volume of cases handled during the
three vear period from 1963 through 19653, Judge "H"

36

udge "[' by vatics ranging from 3:1 to 5:1.

g -
: 3

awceaded J
As wight be expected from a comparison of the two justice's
attitudes toward "humen confliict’ cases involving the use

of peace bonds, Judge "H" handled nore than twenty times as

z?{.HS.]

many such cases as did Judge This ditference counts

for a considerable part of the discrepancy ia volume. As

56, . . . - 1
Yinalias County Auditor's Repovts, 1963, 1964, and

Ibid.
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for criminal wisdemeanvr cases, Judge "I' handled the
greater vumber; also this ifvpe of case counted for a large
percentage of his total volune. This writer suspects that
Judse "IY's businesslike amanner and adherence to case law
and statute, when cowpared with the other justice, resulted
in a warked preference for his court on the part of the
precincet's constable, county deputy sherilfs and state

highway patrolmen prosecuting criminal misdemeanors in

Precinet "MN."

Justice J"

The justice of the peace position in Precinet "GP

held by an attorney with considerable legal experience

s
L
53

ia both criwminal and civil law., A pallas County native,
he was born in Dallas in 1924, le attended the public

schools of Dalins and received his

1.2

high school diploma from
Adesson Hish School in the Oak CLI£E avea. His pre-legal
training wis undertaken at the forsmer Worth Texas Agri-
cultural Collese at Arvlington and at Baylor University.

For his lezal training Le returred to Dallas and enrolled
in the 3.M.U. School of Law, from which he veceilved his law

"y - - L
degree in 1958, He then enterved private law practice.

[al
o0

Thid.

L

3 . - . G .
Hnrerview with Judge "JU, July 25, 1966.
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For the past thittéen jeafé e has vesided in the
chief city of the precinct which he serves. Since 1958 he
has engaged in legal practice in both Dallas and the city
in which his court is located, In 1962 he was a successful
candidate for justice of rhe peace in Precinet "OP" and
asswued the duties of office on Januvary 1, L963.&U

While Judge "J" is certainly well versed in the law
and proficient in his application thereof, he appears to be
characterized by a greater nucber of the faults held by the

*

lay justices to be characteristic of the attorney-justice

than the other two attorney-jusitices observed. First,
this writer feeis that be lacks thes proper consideration
for the feelings of litigants. He too often scews to be
unduly terse, even abusive and insulting. Similarly
often appears unsympathe , disgusted, and even contemp-
tuows ktoward the "huwen as contrasted with legal aspects

of "hawman eonflick!

cases. Of course the aforewentioned
practices are diawetrically opposed to the "friendly
philoscpher' approach which builds the rapport for and

¥

eampnasizes the use of counseling. This is not to suggest

that Judge "J" dees ot euwploy couvaseling in sowe cases,




L73
but that his pevsorallty sod philosophy generally lead him
to emphasize an approach whieh is not as people-centered as
ihose of the other justices observed. The w;iter's observa-
cions and comuents on ocher justices support the conclusion
that Judge "J" is a lowyer ficrst and a justice second. He

f his time outside of his

-

spends a considerable portion <

court in pursuit of bis legal practice. In light of the

*

above . 16 is interesting to note that awong the ten justice
» ) &

T

courts of the county, Judge “J''s court handled the suallest

peycentage of the county's justice court business in both

1984 and 1v65. 7 In 1365 the percentage dropped below two
pern cant.&z
Conclusions

Several general conclusions way be drawn frow an
analysis of the Findings of the writer's study of the ten
Dalias County justices. The attorney justices as a group
were wmore concerned with the legal aspects of cases that
were the lay justices; as they were wore concerned with law
and more able to apply it correctly, they rendered a higher

3

percentage of "judleious' decisions than did thelr countex-

waris.  The lav dustices, however, were more interested in
- 2 3

Olimaiias County Auwditor's Reports, 1964 and 1965."
¥y ¥ >

520921 1as County Auditor's Reports, 1u65."
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the human problews frow which the cases belore thelr courts
had sprung; they did considerably wore "judicial counseling'
than did their attorney counierparts, not confining thean-
selves nearly so closely to the legal aspects of cases.

The lay justices, as a group, wevre as poorly educated as
those veported in the works of the systen's critics. Two
of the lay justices, however, had acquired an jupressive
wastery of the law relevant to the justice courts, an accou-
plisheent held by the defenders of the system to be
possible for all lay justices. Two of the attorney justices
gave credence, by thelir courtroom conduck, to the argunent
that they, as a gvoup, prefer to avoid "huwan conflict”
types of cases. On the other hand, at least one of the lay
juztices tended to negate rhe avguwent that the laymwen are
wore pevsonable and syopathetic with the iitigants who
come befox

Tn sum, the Dallas Couaty justices of the peace
studizd here seem penerally to bear out the general obser-
vations wade of the office and 1ts holders for the state
and for the nation. Although there are some exceptions, the
Dallas justices way, then, be described azs "typical.” This

rescarch has produced no evidence to warcant conclusions
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concerning the Dailas jvstice systew which sre signifi-
cantly diffevent

frow thosz concerning the system

generally.



CHAFPTER VIE
CONCLUS ION

Introducticn
This final chapter first relates the writer's con-
clusions regarding the justlice of the peace court system
in wmodern America. Another section deals with recommen-
dations of the writer, recomnendations which he believes
would, if implemented, Increase the value to scelety of

the Texas justice of the peace system,

The Justice Court in Modern America
After careful considevation of the arguments on both

sides of the controversy raging arvound the justice of the

2
»
e

peace court with its characteristic lay justice, and after
many months of observation in the justice courts of Dallas
Ccﬁmty, this writer has reached the conclusion that ﬁhe
justice court gystem is ivadequate for the governmental
need that it is suppoased to f£fill., Seveval fundamental
observations make it illogical to veach any other conclu-

e

sion.  The justice courts too often fail to afford justice

to the litigants who come before them. They frequently

176



fail to apply the law corvecily to controversies before
their court, commitiing evrors which often wrongfully
deprive litigants of their liberty and property. As jus-
tice under law for svery individual is a fundamental con-
c&pt’of the American governmental systewm, the importance

of this problem can hardly be ovevemphasized.

Fugther, the justice couri Imparts an unfavorable
imase of the State's legal system, an image which tends to
wndermine respect for law and goverumental authority; the
importance of this situation is emph ized by the fact that
more citizens come inbn contact with this court than with

all the oither state courts combined. In an era charac-

terized by disvepard aand disrespoct of law, this

=

fmaze imparted by the justice courts takes on

B

significance,

A Court of

A court excreising vthe sawe ov siallar jurisdiction

as that of ithe Tewas Sustice court should have a judge who
iz well versed in boih the letter aud the spirit of the

low as well as one who has character and integrity.

T itigants who stend to lose their property, Liberty (in an
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examining trial) or suffcc some Llimitation to be placed
upon their freedem (i.a., peace bond proceeding) in such
a court are entitled to and have a right to expect
professional expertice and integrity jn the person of
the judge who decides the case. Litigants deserve to
have all asvects of thelir casas handled in a mannec most
conducive to realization of justice under law,

The best way to assure the presence of the afore-
mentioned qualities in the person of the judge would be to
esteblish the reguirement that the judge wust be an
attorney at law in geod standing., This reyuirement mipght
nob always obtain the type of individual Sought, but the
likelihood of obtaining such an individual would be greatly'
inereased over that which exists in the present Texas
justice court syatem, for the following reasons. Most
Texas lawyers have acquived a wmastery of law that would
enable them bo seryve satisfactorily as a judge of a jus-
tice court {or of a court with the same or gimilar
jurisdiction). Also, the majority of Texas atltorneys are
men of character and integrity; the state has for many
years taken pains to assure the presence of these qualities
in ?ts attorneys. For example, law students are required

to go before s screening compittee of lawyexs before or
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Juring theiv Flrst year of law school. 1In addition, rhe
State RBar is ever alart for violations of its professional

code on the part of its mewmbers. Those found to have

violated the code are subject to disbacment,

A Court of Law Uriented Toward

Z':ﬁgngnd brfn;wanv

In the course of scveral wonths of observation in the
justice coucts of Dallas County, this writer was astounded
by ﬁhe largze number of gocial problems-~mostly in the form
of domestic and neighboihood disputes--which were brought
Lo the juatiée court for sowe kind of relief or remedy.
Many of these cases were brought into the court because
one of the partiﬁsrfelt that sowe kind cof forceful relief
was necded immediately. The party sought relief iu the
justice court because velief backed by force of law cannot
be obtained by merely going to a paychologist or social
worker., [k was often appavent, however, that the litigaots
secking the legal remedy were also io need of~-and sometimes
cither consciously or unconsciously--a solution to
their overall social problemn.

A5 noted in Chapter V, the lay justice arxguments cou-
tend that a strictly judicial treatwment will not dEford a

salbisfactory solution to many of these case types and that

wEE
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a considerable number of these cases contain the geeds of
major crime and greater huoman sullfewing., With these con-
fentions the writer is in agreement. Accordingly the
writer believes that lay justices are to be commended for
their efiforts to achicve a more conplete solution of these
case types through "judicial counseling.” Even though the
wirilter apprecilates their atforts, be nevertheless believes

that lay justice counseling is based too much upon the

U-:

justices'

pevsonal ideas and iutultion and too little uponm
expert knowledge. When one coasiders that modern living
tends to increase the number of thesse case types, the need
for a better way to lhandle the "social side’ of them is even
more apparent. For the csasons cutblined above this writer

+

proposes the establisbrment of 3 professional court that is
"sonially oriented." 7This court would replace the Texas
Jusitice court and exercise the same or similar jurisdiction.
A basic condition would have to be met before a
socially oriented court could be established. The 3tate
Legisiature would have to recognize the 1@96 for the

° *
T

in proposing constitutional awendments for

by

proposed reform

‘_=
T

voter consideration and in enacting laws providing for its
egtablishment and financing. The cost of such an insti-

tution would certainly he great, but the public interest



v

justifies the expense. A similar recognition on the part
of the several county commissioners courts, if not
easential, would be most dagirable.

The writer believes that constitutional provision and
legislative enactirent of the following suggestions would
insure the success of the proposed system. The qualifi-
cations for the judge of the proposed court should be quite
cowprehensive. The judze should f£irst be an attoroney
law, as the proposed court would be primarily a judicial
institution. The judpe should possess a considerable and
pertinent konowledge and undevstanding of psychology and
socinlogy; he should also evidence a personality philosoph-

ically suited for the work of the proposed court., To aid
tue judge In the soclal aspect of bis work professional
soeial workers would be attached to his court. The non-
legal qualifications of applicants for judge of the
proposed court would be measured by reliable civil service
tegts administeved by an officexr of the county commnis-
gioners' court. ‘fhese non-lzgal |ualifications would make
the judge wore able to recognize the existence of a serious
social problem and wmoye able to appreciate the goals and
vork of the professional govervment social workers who would

"follow up’ the cases desigpated by him,

o]



The judge of the ”ﬁ@cially sriented” court wourld
bave an interest in the litigsnits appearing before him
that would go farx beyond the adjudication of their legal
izsue, He would be tvained to rvecopnize the exigience of

a major social problem needing professional attention as

it appears during his handling of

T
—
b
pumn—y
et

legal issue which
evolved from the problewm. He would counsel and work with
the litigants himself, but only to the extent that such

cxtira-legal work did not iutszrlere

o7y

> waterially with the
judicial work of his court. II he believed that addirional

gocial work was needed he would refer the caze to the

-

professional county social workers who would be assigned

to nhis court.

Upon being referred to the soccial problem by the
judge, the social workerv would mwke a thovough investi-
sation of the circusstances of the case, He would then take
the actions indicated by bis findings. This might be
merely counseling with the litigants. On the other hand,
it might include both coungeling and aiding the litigants

5 -

to obtain the benalits of other public services and aids

available to them.
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Thus the socially criznted court would provide the

Titigants~-in cazes where the need Is appusrent to the
judge--with benefits far beyond those deriving from the '
lezal adjudication of a case at bar. It would also
banmfit the court system and soclety in general by
enabling the litigants to deal satisfactorily with the
social problem fyxom which the legal action evolved; in
snecific cases, the effect would be to decrease the poten-

tiality of future legal actions and seriocus crimes. Further,
many Litisants would emecge from the experience able to

handle any fuiure social problems in the manner of

enlightenad mature and vesponsible citizens.

Pecemmendations Concerning Administrative Matters

Fyl

he other powers and duties of the proposed court--in

4

additrion to the "social' duties described above--would be

twilar to those of the present Tewas justice court. Thus
the justice of the proposed court would have both criminal
aud civil jurisdiction, function as a magistrate and work

for the total sclution of the "necdy” cases which caume

Betore hiim.

diction and the seoecial workers attached to the court would

work throughout the jurisdiction. In cases where a sparce
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population-—~under 5,000--would not justifly the establishment

of such a court in a county, two or more counties would be

coumbined into one jurisdicition. 0o the other liand the

several commissioners courts would be ewpowered to create
additiconal "socially-oriented” courts as the need arose,
The judge of the propesed court would be appointed
rather than elected, The appointment would be made by the
county commissioners’ court, but only afier the applicant

[in4

had satisfied certaln cstablished wminimum requivements,
The appointment would be made for a ferm of two years. At
the end of the two vear peviod the commissioners' coutrt
would evaluate the judge’s vecond in lisht of the goals of
the “‘socially oriented” couvrt plan; if they found the
Judpe 's work satisfactowy be would be eligible for re-
appointment.

An aittractive mionwmum salary--a salary substantially
Wipgner than that presently pald to most justices of the
neace--would be provided for the judges of the proposed
court, The writer belleves that the salary should be at
beast 512,000 in counties having a population of 30,000 or

wore inhabitants; in counties with a smaller population the

salary should be at Jeast $10,000. An attractive salary
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individuals with the rvequisite qualifications.

Conclusion
The writer's recourendstlions are based on his study of

sacially upon his obser-

the justice court system and esy
vaitions in the ten justice courts of Dallas County. It is
the writer's belief that the implementation of the afore-

mentioued recomrendations would accord a greater degree of

]

justice to litigants served, Increase citizens

Y

confidence
in their legal systenm, and decrease che number of [uture
cases Ly obtaining a more complete solution of the cases

1

which would come before the court.
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SUGHESTED TLOCAT, OPTIONT AMENDMENT WOR AROLITION OF
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Proposing an amendment to the Constitution of Texas
auitporizing the abolition of toe justice courts
in any counkty by the vote of qualified electors
or act of the Teglislature and providing for the
tranafer of jurisdiction of any justice courts
3o abolished,

Be it cesolved by the Leglislature of the State of Texas:

Section 1, Sectilon 19 of Article V of the Constitu-
tion of the state of Texas is hereby amended by adding
thacero the following additional paragraph:

"the Justice Courts of any county may be abolished by
cither of the following metbods: (1) an act of the Legis~
Lature; (2) an eleciion called by an act of the Le egisla~
ture as to mny ona or more or all vountlga, (3) an election
called by order of the Conmissicners' Court of any county;
provided, however, that it shall be mandatory for the Com-
misaioners Court of any waunty to call such an election
upon setition sisned by qualified electors of such county
to not less than Tive pex u@nt of the current poll tas
yeceints in and for zaid county. In the event that such
courts are abolished by an act of the Legislature or in
the event that such an election is authorized by an act of
rhe Legislature relating to one or wore, but not all, of
the counties, then any such act shall not be subject to the
provisions of Sec. 57 of Aviicle Ti1l of the Constitution.
In the event the Legislature shall authorize or direct to
be held on the date this constitutional amendment is sub-
mitted to the vote of the paople an election to determine
whether Justice Courts sball be abolished in each of the
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ccowuntics, and in the event such an election is so held in
one oY more counties, tuon such clection is hereby vali-
dated, and the Justice Courts of esach county in which a
majority of those voting uvpon the issue of abolition of
Justice Courts cast thelr votea for abolition shall be
abolished, effective Jecewmbear 3L, 1966. Theveafter, the
eifective date of abolition of any Justlce Court abolished
hereunder shall be wot less than sixty days and not more
than one year after the effective date of the act if-
apolisbed by act of the Legisloture and not less than
sixty days and vot more than one year after the election if
abolished by election. Tn zuy county in which Justice
Courts ave abolished, the Comalssioners Court of such
County shall create one or more courts of vecord to be
known as Clveult Courts, each having the jurisdiction of a
Justice Court and of a County Court as now or as may here-
after bhe provided by low, except ibat it shall have no pro-
bate jurisdiction; or the Legislature may create one ov
nore like Cirewit Courts in any such county with like
Jurisdiction, which action of the Lezislature shall not be
subject to the provisiocns of Scetion 57 of Article TIT of
the Constitution, UWhen the Justice Courts of any county

a2 1,3"".}

o3

are abolished, on the cffective date of such abolition the
“jurisdiction, eivil and criminal, theretofore ezercised by
Justices of the Peace in such county shall be exervcised by
the Circuit Court thus c¢reated io such county, or by the

County Court Lf the jurisdiction of the Justice Court is.
transferred to the County Court as hereinafter provided,
and aill rights, duties and powers of the Justices of the
Peace in such county shatl be thereto ferminated on such
date. Any Cilvcuit Couri may hold court in two or more
places in said county, as may be deszignated by the Com~
missioners Court. The judse of any Clrcuit Court shall be
2 duly licensed attorney. Uof less than thirty days prior
to the effective date of abolition hereunder of any Justice
Court in any county, the Commnissioners Couvrt of such county
stiall select by a majority vote the Judge of the Circuit
Court to serve from the effective date of establishment
thereof to the first pensral election next theveafter, or
transfer the jurisdiction of the Justice Court or Courts to
fhe County Court as herveinaiier provided., Theveafter the
Judge of the Cirvcuit Court shall be elected at the general
election and the term of the judze shall be for four years;

e
the Clveuit Judge shall be pald a sum equal to two-thirds
of the pay of the Distvict Judge in seid county or such
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sreater or lesser sua as may hereafter be fixed by law,
ALl camses, watters and proceedings pending in the Justice
Courts shall, on the date of abvelition thereof in any
county, be transferved to the Circult Court created under
authority of this amendment or Lo the County Court if the
jurisdiction of the Justice Courts be transferred to the
County Court as hereinaftev provided, and all records shall
be delivered by the Justices of the Peace to the County
Clerk, The Circuit Couri shall have the power to issue any -
and all writs necessary to enforce its orders, judguents
ot decrees, and the ovdecs, judgasots or decrees, including
dormant judgments, of any previously existing Justice
Court, just as if the same bad been first obtained in said
Circuit Court. Until furiher provision be made, the fees
and costs and the practice and procedure applicable to
Justica Courts and County Courts shall be applicable to
cases, controversies, proceadings, and matters transferred
to or f£iled in the Circuit Court (or in the County Court
LE the jurisdiction of the Justice Courts is transferred
to the County Couri as heveilvafter provided), according

to the nature of the case, controversy, proceeding or
matker; writien pleadings shall be required except when
the court is sitting as a small claims court; appeals may
Le taken from the judgments of the Circuit Court under the
sawe conditions and procedure as are now, or as may here-
after be, provided for appeals from the judgments of the
County Court. ‘The Commissioners Court way, with the con-
sent of the County Judse, forezo the ereation of any new
courk to take over the jurisdiction of the Justice Courts
and may provide that the same be transferred to the County
Court, which e¢ball thereafter have and exercise the juris-
diction of 2 County Court plus that of a Justice Court.
In countics abolishing Justice Courts hereunder the right
of appeal to the Couniy Court for cases presently within
the jurisdiction of Justice Courits is likewise abolished;
provided, however, that cases pending in County Couris or
County Courts at Law ow appeal from Justice Courts on the
alfective date of the abolition of Justice Courts in any
county and cases In which notice of appeal from Justice
Couets has been given but appeal has not been perfected on
said date and in which appeal is perfected theveafter as
now provided by law may be tried de novo in the court
created under authority of this amendment. The County
Clevk shall be clerxk of any Circuilt Court created under
authority of this awmendment. 7The Circult Court shall
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have the same assistance [vom other officers of the county
1

in discharging the duties ag are now given to District
Courts.'

Seciion 2. ‘fhe thizd sentence of 3ection 18 of
Acvicicle V of the Consgtitution is herxeby amended to read
as follows:

An each such precinct there shall be elected one
Justice of the Peace and one Counsiable, each of whom shall
linld his offiice for four years and until his successor
shall be elected and yualified; provided that in any
grecinet in which thevre may be a city of &,000 or more in-
habitants, there shall be elecited two Justices of the Peace;
provided, bowever, that no Justices of the Peace shall be
clected in any county in which the abolition of Justice
Courts has been voted by the electorate or ordered by action
of the Legislature.™

Section 3. The 9%@‘Ewent of the Constitution hereby
providod shall becowe effective at midnight on December
31, 1964,

Jecthion 4. The foregoing constitutional amendment
shall be submitted to vote of the qualej cd electors of this
state at an electlon to be held on the firvst Tuesday after
the first Monday in Novewber, 1964, at which election all
balleots shall have printed thereon:

"FOR the constitutional anenduent providing for the
abolition of the Justice Courts in any county by vote of
the jualified electors of such county or by act of the
Legislature and providing for the transfer of thdr juris-
dLrqun and their rights, powers and duties to other
courts. ' o

TAGAINST the constitutional améundment prov*din? for
the abolition of the Justice Courts in any county by vote
of the qualified electors of such county ox by act of the
Legislature and providing for tbe transfer of their juris-
diction and their rights, powers and duties to other courts.”

l..zl

DEeCaa)

section 5. The governor of Temas shall issue the
TY proc }amaflon for said election and shall have the




sawe published ia the sanner required by law and shall
cause sald election o be held as regyuired by the
Constitution and laws of ihis stute. The expense of
publication and electiov for ruch asendwent shall be paid
frvow the proper appropris

tbion wade by law.
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