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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 531
RIN 3206—-AM25

General Schedule Locality Pay Areas

AGENCY: U.S. Office of Personnel
Management.

ACTION: Interim rule with request for
comments.

SUMMARY: On behalf of the President’s
Pay Agent, the U.S. Office of Personnel
Management is issuing interim
regulations on the locality pay program
for General Schedule employees. The
interim regulations establish separate
locality pay areas for the States of
Alaska and Hawaii and extend coverage
of the Rest of U.S. locality pay area to
include American Samoa, the
Commonwealth of Puerto Rico, the
Commonwealth of the Northern Mariana
Islands, the Territory of Guam, the U.S.
Virgin Islands, and all other U.S.
possessions listed in 5 CFR 591.205,
applicable on the first day of the first
pay period beginning on or after January
1, 2011.
DATES: Effective Date: The regulations
are effective November 1, 2010.

Applicability Date: The regulations
apply on the first day of the first pay
period beginning on or after January 1,
2011.

Comment Date: We must receive
comments on or before November 29,
2010.

ADDRESSES: Send or deliver comments
to Jerome D. Mikowicz, Deputy
Associate Director for Pay and Leave,
Office of Personnel Management, Room
7H31, 1900 E Street, NW., Washington,
DC 20415-8200; FAX: (202) 606—4264;
or e-mail: pay-performance-
policy@opm.gov.

FOR FURTHER INFORMATION CONTACT:
Allan Hearne, (202) 606-2838; FAX:

(202) 606—4264; e-mail: pay-
performance-policy@opm.gov.
SUPPLEMENTARY INFORMATION: Section
5304 of title 5, United States Code,
authorizes locality pay for General
Schedule (GS) employees with duty
stations in the United States and its
territories and possessions. The Non-
Foreign Area Retirement Equity
Assurance Act of 2009 (NAREA), Public
Law 111-84, title XIX, subtitle B
(October 28, 2009), extended locality
pay to the States of Alaska and Hawaii
and the U.S. territories and possessions
effective in January 2010. While the
statute included a sense of Congress that
one locality pay area cover the entire
State of Alaska and one cover the entire
State of Hawaii, it did not actually
establish any new locality pay areas.

Section 5304(f) of title 5, United
States Code, authorizes the President’s
Pay Agent (the Secretary of Labor, the
Director of the Office of Management
and Budget, and the Director of the
Office of Personnel Management) to
determine locality pay areas. The
boundaries of locality pay areas must be
based on appropriate factors, which may
include local labor market patterns,
commuting patterns, and the practices
of other employers. The Pay Agent must
give thorough consideration to the
views and recommendations of the
Federal Salary Council (Council), a body
composed of experts in the fields of
labor relations and pay policy and
representatives of Federal employee
organizations. The President appoints
the members of the Council, which
submits annual recommendations to the
Pay Agent about the locality pay
program.

The Federal Salary Council has been
unable to meet to consider what locality
pay areas should be established for the
States of Alaska and Hawaii and the
U.S. territories and possessions. Since
establishing locality pay areas by
regulation takes a substantial amount of
time, we are publishing this interim rule
now, even though the Council has not
yet met, to insure these new locality pay
areas are established in time for the
January 2011 pay adjustments. We are
hopeful the Council will be able to meet
during the comment period for these
regulations to formulate and submit
recommendations.

In the absence of Council
recommendations, the Pay Agent has
concluded that separate locality pay

areas should be established for the
States of Alaska and Hawaii. We have
non-Federal salary survey data collected
under the National Compensation
Survey (NCS) that can be used to set and
adjust locality pay rates for these
locations. This is the same survey
source currently used in the other
locality pay areas. In fact, the Council’s
recommendation letter of November 4,
2009, included a pay disparity for
Alaska (based on a survey of Anchorage)
of 54.98 percent and a pay disparity for
Hawaii (based on a survey of Honolulu)
of 38.41 percent. These measures were
generated using the methodology
adopted by the Council and the Pay
Agent and salary surveys conducted by
the Bureau of Labor Statistics (BLS) and
both are well above the Rest of U.S.
locality pay area pay disparity of 27.81
percent included in our 2009 annual
report to the President. Establishing
single pay areas for all of Alaska and all
of Hawaii also coincides with a sense of
Congress provision that these locations
each be covered by a single separate
locality pay area. Since it is not feasible
for BLS to conduct salary surveys using
the current survey methods at current
budget levels in additional locations in
Alaska, Hawaii, or the U.S. territories
and possessions, the Pay Agent
concludes Alaska and Hawaii should
become whole-State locality pay areas
and the other locations should be part
of the Rest of U.S. (RUS) locality pay
area. This decision may be revisited if
the Federal Salary Council makes a
different recommendation when it next
convenes.

Impact and Implementation

This rule will affect rates of pay for
about 44,100 civilian white-collar
employees in the States of Alaska and
Hawaii, the Commonwealths of Puerto
Rico and the Northern Mariana Islands,
Guam, the U.S. Virgin Islands, and other
U.S. possessions. Under the rule,
approved locality pay rates would likely
be higher than in the RUS locality pay
area for employees in Alaska and
Hawaii. Federal civilian white-collar
employees in the U.S. territories and
possessions will be covered by the RUS
locality pay rate.

Waiver of Notice of Proposed
Rulemaking

Pursuant to 5 U.S.C. 553(b)(3)(B), I
find that good cause exists for waiving
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the general notice of proposed
rulemaking. Notice is being waived to
comply with the intent of Congress that
employees affected by the NAREA in
Alaska and Hawaii have separate
locality pay areas established for
January 2011 pay adjustments. In
addition, notice is being waived to
ensure that employees in the U.S.
territories and possessions who are
affected by the NAREA are included in
the RUS locality pay area in time for the
January 2011 pay adjustments. I find
that provision of the general notice of
proposed regulations is both
impracticable and unnecessary in this
instance because Congress has indicated
its intent that these changes be effected
in time for the January 2011 pay
adjustments, and because the process of
promulgating proposed and final rules
to establish these changes would
introduce unnecessary delay resulting
in effecting these changes beyond the
date on which the January 2011 pay
adjustments take effect. In addition,
since the latest available data indicates
that, for Alaska and Hawaii, the locality
pay rates will be higher than that for the
RUS locality pay area, the process of
promulgating proposed and final rules
would be contrary to the public interest
in that it would cause unnecessary
delay in applying the higher locality pay
rates in these areas in time for the
January 2011 pay adjustments.

E.O. 12866, Regulatory Review

The Office of Management and Budget
has reviewed this rule in accordance
with E.O. 12866.

Paperwork Reduction Act

This document does not contain
proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they will apply only to Federal
agencies and employees.

List of Subjects in 5 CFR Part 531

Government employees, Law
enforcement officers, Wages.

John Berry,

Director, U.S. Office of Personnel
Management.

m Accordingly, OPM amends 5 CFR part
531 as follows:

PART 531—PAY UNDER THE
GENERAL SCHEDULE

m 1. The authority citation for part 531
continues to read as follows:

Authority: 5 U.S.C. 5115, 5307, and 5338;
sec. 4 of Pub. L. 103—-89, 107 Stat. 981; and
E.O. 12748, 56 FR 4521, 3 CFR, 1991 Comp.,
p- 316; Subpart B also issued under 5 U.S.C.
5303(g), 5305, 5333, 5334(a) and (b), and
7701(b)(2); Subpart D also issued under 5
U.S.C. 5335 and 7701(b)(2); Subpart E also
issued under 5 U.S.C. 5336; Subpart F also
issued under 5 U.S.C. 5304 and 5305; E.O.
12883, 58 FR 63281, 3 CFR, 1993 Comp., p.
682; and E.O. 13106, 63 FR 68151, 3 CFR,
1998 Comp., p. 224.

Subpart F—Locality-Based
Comparability Payments

m 2.In §531.603, paragraph (b) is
revised to read as follows:

§531.603 Locality pay areas.

* * * * *

(b) The following are locality pay
areas for the purposes of this subpart:

(1) Alaska—consisting of the State of
Alaska;

(2) Atlanta-Sandy Springs-Gainesville,
GA-AL—consisting of the Atlanta-
Sandy Springs-Gainesville, GA—AL
CSA;

(3) Boston-Worcester-Manchester,
MA-NH-RI-ME—consisting of the
Boston-Worcester-Manchester, MA-RI-
NH CSA, plus Barnstable County, MA,
and Berwick, Eliot, Kittery, South
Berwick, and York towns in York
County, ME;

(4) Buffalo-Niagara-Cattaraugus, NY—
consisting of the Buffalo-Niagara-
Cattaraugus, NY CSA;

(5) Chicago-Naperville-Michigan City,
IL-IN-WI—consisting of the Chicago-
Naperville-Michigan City, IL-IN-WI
CSA;

(6) Cincinnati-Middletown-
Wilmington, OH-KY-IN—consisting of
the Cincinnati-Middletown-Wilmington,
OH-KY-IN CSA;

(7) Cleveland-Akron-Elyria, OH—
consisting of the Cleveland-Akron-
Elyria, OH CSA;

(8) Columbus-Marion-Chillicothe,
OH—consisting of the Columbus-
Marion-Chillicothe, OH CSA;

(9) Dallas-Fort Worth, TX—consisting
of the Dallas-Fort Worth, TX CSA;

(10) Dayton-Springfield-Greenville,
OH—consisting of the Dayton-
Springfield-Greenville, OH CSA;

(11) Denver-Aurora-Boulder, CO—
consisting of the Denver-Aurora-
Boulder, CO CSA, plus the Ft. Collins-
Loveland, CO MSA;

(12) Detroit-Warren-Flint, MI—
consisting of the Detroit-Warren-Flint,
MI CSA, plus Lenawee County, MI;

(13) Hartford-West Hartford-
Willimantic, CT-MA—consisting of the
Hartford-West Hartford-Willimantic, CT
CSA, plus the Springfield, MA MSA and
New London County, CT;

(14) Hawaii—consisting of the State of
Hawaii;

(15) Houston-Baytown-Huntsville,
TX—consisting of the Houston-
Baytown-Huntsville, TX CSA;

(16) Huntsville-Decatur, AL—
consisting of the Huntsville-Decatur, AL
CSA;

(17) Indianapolis-Anderson-
Columbus, IN—consisting of the
Indianapolis-Anderson-Columbus, IN
CSA, plus Grant County, IN;

(18) Los Angeles-Long Beach-
Riverside, CA—consisting of the Los
Angeles-Long Beach-Riverside, CA CSA,
plus the Santa Barbara-Santa Maria-
Goleta, CA MSA and all of Edwards Air
Force Base, CA;

(19) Miami-Fort Lauderdale-Pompano
Beach, FL—consisting of the Miami-Fort
Lauderdale-Pompano Beach, FL. MSA,
plus Monroe County, FL;

(20) Milwaukee-Racine-Waukesha,
WI—consisting of the Milwaukee-
Racine-Waukesha, WI CSA;

(21) Minneapolis-St. Paul-St. Cloud,
MN-WI—consisting of the Minneapolis-
St. Paul-St. Cloud, MN-WI CSA;

(22) New York-Newark-Bridgeport,
NY-NJ-CT-PA—consisting of the New
York-Newark-Bridgeport, NY-NJ-CT—
PA CSA, plus Monroe County, PA,
Warren County, NJ, and all of Joint Base
McGuire-Dix-Lakehurst;

(23) Philadelphia-Camden-Vineland,
PA-NJ-DE-MD—consisting of the
Philadelphia-Camden-Vineland, PA-
NJ-DE-MD CSA excluding Joint Base
McGuire-Dix-Lakehurst, plus Kent
County, DE, Atlantic County, NJ, and
Cape May County, NJ;

(24) Phoenix-Mesa-Scottsdale, AZ—
consisting of the Phoenix-Mesa-
Scottsdale, AZ MSA;

(25) Pittsburgh-New Castle, PA—
consisting of the Pittsburgh-New Castle,
PA CSA;

(26) Portland-Vancouver-Hillsboro,
OR-WA—consisting of the Portland-
Vancouver-Hillsboro, OR-WA MSA,
plus Marion County, OR, and Polk
County, OR;

(27) Raleigh-Durham-Cary, NC—
consisting of the Raleigh-Durham-Cary,
NC CSA, plus the Fayetteville, NC MSA,
the Goldsboro, NC MSA, and the
Federal Correctional Complex Butner,
NG;

(28) Richmond, VA—consisting of the
Richmond, VA MSA;

(29) Sacramento—Arden-Arcade—
Yuba City, CA-NV—consisting of the
Sacramento—Arden-Arcade—Yuba
City, CA-NV CSA, plus Carson City,
NV;
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(30) San Diego-Carlsbad-San Marcos,
CA—consisting of the San Diego-
Carlsbad-San Marcos, CA MSA;

(31) San Jose-San Francisco-Oakland,
CA—consisting of the San Jose-San
Francisco-Oakland, CA CSA, plus the
Salinas, CA MSA and San Joaquin
County, CA;

(32) Seattle-Tacoma-Olympia, WA—
consisting of the Seattle-Tacoma-
Olympia, WA CSA, plus Whatcom
County, WA;

(33) Washington-Baltimore-Northern
Virginia, DC-MD-VA-WV-PA—
consisting of the Washington-Baltimore-
Northern Virginia, DC-MD-VA-WV
CSA, plus the Hagerstown-Martinsburg,
MD-WV MSA, the York-Hanover-
Gettysburg, PA CSA, and King George
County, VA; and

(34) Rest of U.S.—consisting of those
portions of the United States and its
territories and possessions as listed in 5
CFR 591.205 not located within another
locality pay area.

[FR Doc. 2010-24495 Filed 9-29-10; 8:45 am]
BILLING CODE 6325-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 360
RIN 3064—-AD55

Treatment by the Federal Deposit
Insurance Corporation as Conservator
or Receiver of Financial Assets
Transferred by an Insured Depository
Institution in Connection With a
Securitization or Participation After
September 30, 2010

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Final rule.

SUMMARY: The Federal Deposit
Insurance Corporation (“FDIC”) has
adopted an amended regulation
regarding the treatment by the FDIC, as
receiver or conservator of an insured
depository institution, of financial
assets transferred by the institution in
connection with a securitization or a
participation (the “Rule”). The Rule
continues the safe harbor for financial
assets transferred in connection with
securitizations and participations in
which the financial assets were
transferred in compliance with the
existing regulation. The Rule also
imposes further conditions for a safe
harbor for securitizations or
participations issued after a transition
period. On March 11, 2010, the FDIC
established a transition period through
September 30, 2010. In order to provide

for a transition to the new conditions for
the safe harbor, the Rule provides for an
extended transition period through
December 31, 2010 for securitizations
and participations. The Rule defines the
conditions for safe harbor protection for
securitizations and participations for
which transfers of financial assets are
made after the transition period; and
clarifies the application of the safe
harbor to transactions that comply with
the new accounting standards for off
balance sheet treatment as well as those
that do not comply with those
accounting standards. The conditions
contained in the Rule will serve to
protect the Deposit Insurance Fund
(“DIF”) and the FDIC’s interests as
deposit insurer and receiver by aligning
the conditions for the safe harbor with
better and more sustainable
securitization practices by insured
depository institutions (“IDIs”).

DATES: Effective September 30, 2010.
FOR FURTHER INFORMATION CONTACT:
Michael Krimminger, Office of the
Chairman, 202-898-8950; George
Alexander, Division of Resolutions and
Receiverships, (202) 898-3718; Robert
Storch, Division of Supervision and
Consumer Protection, (202) 898—8906;
or R. Penfield Starke, Legal Division,
(703) 562—2422, Federal Deposit
Insurance Corporation, 550 17th Street,
NW., Washington, DC 20429.
SUPPLEMENTARY INFORMATION:

I. Background

In 2000, the FDIC clarified the scope
of its statutory authority as conservator
or receiver to disaffirm or repudiate
contracts of an insured depository
institution with respect to transfers of
financial assets by an IDI in connection
with a securitization or participation
when it adopted a regulation codified at
12 CFR 360.6 (the “Securitization
Rule”). This rule provided that the FDIC
as conservator or receiver would not use
its statutory authority to disaffirm or
repudiate contracts to reclaim, recover,
or recharacterize as property of the
institution or the receivership any
financial assets transferred by an IDI in
connection with a securitization or in
the form of a participation, provided
that such transfer met all conditions for
sale accounting treatment under
generally accepted accounting
principles (“GAAP”). The rule was a
clarification, rather than a limitation, of
the repudiation power. Such power
authorizes the conservator or receiver to
breach a contract or lease entered into
by an IDI and be legally excused from
further performance, but it is not an
avoiding power enabling the
conservator or receiver to recover assets

that were previously sold and no longer
reflected on the books and records on an
IDI.

The Securitization Rule provided a
“safe harbor” by confirming “legal
isolation” if all other standards for off
balance sheet accounting treatment,
along with some additional conditions
focusing on the enforceability of the
transaction, were met by the transfer in
connection with a securitization or a
participation. Satisfaction of “legal
isolation” was vital to securitization
transactions because of the risk that the
pool of financial assets transferred into
the securitization trust could be
recovered in bankruptcy or in a bank
receivership. If the transfer satisfied this
condition, the Securitization Rule
confirmed that the transferred assets
were “legally isolated” from the IDI in an
FDIC conservatorship or receivership.
The Securitization Rule, thus, addressed
only purported sales which met the
conditions for off balance sheet
accounting treatment under GAAP.

Since its adoption, the Securitization
Rule has been relied on by
securitization participants as assurance
that investors could look to securitized
financial assets for payment without
concern that the financial assets would
be interfered with by the FDIC as
conservator or receiver. However, the
implementation of new accounting rules
has created uncertainty for
securitization participants.

Modifications to GAAP Accounting
Standards

On June 12, 2009, the Financial
Accounting Standards Board (“FASB”)
finalized modifications to GAAP
through Statement of Financial
Accounting Standards No. 166,
Accounting for Transfers of Financial
Assets, an Amendment of FASB
Statement No. 140 (“FAS 166”) and
Statement of Financial Accounting
Standards No. 167, Amendments to
FASB Interpretation No. 46(R) (“FAS
167”) (the “2009 GAAP Modifications”).
The 2009 GAAP Modifications are
effective for annual financial statement
reporting periods that begin after
November 15, 2009. The 2009 GAAP
Modifications made changes that affect
whether a special purpose entity (“SPE”)
must be consolidated for financial
reporting purposes, thereby subjecting
many SPEs to GAAP consolidation
requirements. These accounting changes
may require some IDIs to consolidate an
issuing entity to which financial assets
have been transferred for securitization
onto their balance sheets for financial
reporting purposes primarily because an
affiliate of the IDI retains control over
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the financial assets.? Given the 2009
GAAP Modifications, legal and
accounting treatment of a transaction
may no longer be aligned. As a result,
the safe harbor provision of the
Securitization Rule may not apply to a
transfer in connection with a
securitization that does not qualify for
off balance sheet treatment.

FAS 166 also affects the treatment of
participations issued by an IDI, in that
it defines participating interests as pari-
passu pro-rata interests in financial
assets, and subjects the sale of a
participation interest to the same

conditions as the sale of financial assets.

Statement FAS 166 provides that
transfers of participation interests that
do not qualify for sale treatment will be
viewed as secured borrowings. While
the GAAP modifications have some
effect on participations, most
participations are likely to continue to
meet the conditions for sale accounting
treatment under GAAP.

FDI Act Changes

In 2005 Congress enacted Section
11(e)(13)(C) 2 of the Federal Deposit
Insurance Act (the “FDI Act”).3 In
relevant part, this paragraph provides
that generally no person may exercise
any right or power to terminate,
accelerate, or declare a default under a
contract to which the IDI is a party, or
obtain possession of or exercise control
over any property of the IDI, or affect
any contractual rights of the IDI,
without the consent of the conservator
or receiver, as appropriate, during the
45-day period beginning on the date of
the appointment of the conservator or
the 90-day period beginning on the date
of the appointment of the receiver. If a
securitization is treated as a secured
borrowing, Section 11(e)(13)(C) could
prevent the investors from recovering
monies due to them for up to 90 days.
Consequently, securitized assets that
remain property of the IDI (but subject
to a security interest) would be subject
to the stay, raising concerns that any
attempt by securitization noteholders to
exercise remedies with respect to the
IDI’s assets would be delayed. During
the stay, interest and principal on the
securitized debt could remain unpaid.
The FDIC has been advised that this 90-

10f particular note, Paragraph 26A of FAS 166
introduces a new concept that was not in FAS 140,
as follows: “* * * the transferor must first consider
whether the transferee would be consolidated by
the transferor. Therefore, if all other provisions of
this Statement are met with respect to a particular
transfer, and the transferee would be consolidated
by the transferor, then the transferred financial
assets would not be treated as having been sold in
the financial statements being presented.”

212 U.S.C. 1821(e)(13)(C).

312 U.S.C. 1811 et seq.

day delay would cause substantial
downgrades in the ratings provided on
existing securitizations and could
prevent planned securitizations for
multiple asset classes, such as credit
cards, automobile loans, and other
credits, from being brought to market.

Analysis

The FDIC believes that several of the
issues of concern for securitization
participants regarding the impact of the
2009 GAAP Modifications on the
eligibility of transfers of financial assets
for safe harbor protection can be
addressed by clarifying the position of
the conservator or receiver under
established law. Under Section 11(e)(12)
of the FDI Act,* the conservator or
receiver cannot use its statutory power
to repudiate or disaffirm contracts to
avoid a legally enforceable and
perfected security interest in transferred
financial assets. This provision applies
whether or not the securitization meets
the conditions for sale accounting. The
Rule clarifies that prior to repudiation
or, in the case of a monetary default,
prior to the date on which the FDIC’s
consent to the exercise of remedies
becomes effective, required payments of
principal and interest and other
amounts due on the securitized
obligations will continue to be made. In
addition, if the FDIC decides to
repudiate the securitization transaction,
the FDIC will pay damages equal to the
par value of the outstanding obligations,
less prior payments of principal
received, plus unpaid, accrued interest
through the date of repudiation. The
payment of such damages will discharge
the lien on the securitization assets.
This clarification in paragraphs (d)(4)
and (e) of the Rule addresses certain
questions that were raised about the
scope of the stay codified in Section
11(e)(13)(C).

An FDIC receiver generally makes a
determination of what constitutes
property of an IDI based on the books
and records of the failed IDI. Given the
2009 GAAP Modifications, there may be
circumstances in which a sale
transaction will continue to be reflected
on the books and records of the IDI
because the IDI or one of its affiliates
continues to exercise control over the
assets either directly or indirectly. The
Rule provides comfort that conforming
securitizations which do not qualify for
off balance sheet treatment will have
access to the assets in a timely manner
irrespective of whether a transaction is
viewed as a legal sale.

If a transfer of financial assets by an
IDI to an issuing entity in connection

412 U.S.C. 1821(e)(12).

with a securitization is not
characterized as a sale and is properly
perfected, the securitized assets will be
viewed as subject to a perfected security
interest. This is significant because the
FDIC as conservator or receiver is
prohibited by statute from avoiding a
legally enforceable and perfected
security interest, except where such an
interest is taken in contemplation of
insolvency or with the intent to hinder,
delay, or defraud the institution or the
creditors of such institution.?
Consequently, the ability of the FDIC as
conservator or receiver to reach
financial assets transferred by an IDI to
an issuing entity in connection with a
securitization, if such transfer is
characterized as a transfer for security,
is limited by the combination of the
status of the entity as a secured party
with a perfected security interest in the
transferred assets and the statutory
provision that prohibits the conservator
or receiver from avoiding a legally
enforceable and perfected security
interest.

Thus, for securitizations that are
consolidated on the books of an IDI, the
Rule provides a safe harbor in a
conservatorship or receivership. There
are two situations in which consent to
expedited access to transferred assets
will be given—(i) monetary default
under a securitization by the FDIC as
conservator or receiver or (ii)
repudiation by the FDIC of the
securitization agreements pursuant to
which the financial assets were
transferred. The Rule provides that in
the event the FDIC is in monetary
default under the securitization
documents due to its failure to pay or
apply collections from the financial
assets received by it in accordance with
the securitization documents and the
default continues for a period of ten (10)
business days after written notice to the
FDIC, the FDIC will be deemed to
consent pursuant to Sections 12 U.S.C.
1821(e)(13)(C) and 12 U.S.C. 1825(b)(2)
to the exercise of contractual rights
under the documents on account of
such monetary default, and such
consent shall constitute satisfaction in
full of obligations of the IDI and the
FDIC as conservator or receiver to the
holders of the securitization obligations.

The Rule also provides that in the
event the FDIC repudiates the
securitization asset transfer agreement,
the FDIC shall have the right to
discharge the lien on the financial assets
included in the securitization by paying
damages in an amount equal to the par
value of the obligations in the
securitization on the date of the

512 U.S.C. 1821(e)(12).
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appointment of the FDIC as conservator
or receiver, less any principal payments
received by the investors through the
date of repudiation, plus unpaid,
accrued interest through the date of
repudiation. The payment of accrued
interest is dependent on whether the
FDIC has received those funds through
payments on the financial assets. If such
damages are not paid within ten (10)
business days of repudiation, the FDIC
will be deemed to consent pursuant to
Sections 12 U.S.C. 1821(e)(13)(C) and 12
U.S.C. 1825(b)(2) to the exercise of
contractual rights under the
securitization agreements.

The Rule also confirms that, if the
transfer of the assets in a securitization
is viewed as a sale for accounting
purposes (and thus the assets are not
reflected on the books of an IDI), the
FDIC as receiver will not, in the exercise
of its authority to disaffirm or repudiate
contracts, reclaim, recover, or
recharacterize as property of the
institution or the receivership the
transferred assets. However, this safe
harbor only applies if the transactions
comply with the requirements set forth
in paragraphs (b) and (c) of the Rule.

Pursuant to 12 U.S.C. 1821(e)(13)(C),
no person may exercise any right or
power to terminate, accelerate, or
declare a default under a contract to
which the IDI is a party, or to obtain
possession of or exercise control over
any property of the IDI, or affect any
contractual rights of the IDI, without the
consent of the conservator or receiver,
as appropriate, during the 45-day period
beginning on the date of the
appointment of the conservator or the
90-day period beginning on the date of
the appointment of the receiver. In order
to address concerns that the statutory
stay could delay repayment of investors
in a securitization or delay a secured
party from exercising its rights with
respect to securitized financial assets,
the Rule provides for consent by the
conservator or receiver or, if the FDIC is
acting as servicer, for the agreement of
the FDIC in that capacity, to continue
making required payments under the
securitization documents and continued
servicing of the assets. In addition, the
Rule allows for the exercise of self-help
remedies during the stay period of 12
U.S.C. 1821(e)(13)(C) ten (10) business
days after notice is given following a
monetary default by the FDIC or, in the
event that the FDIC does not timely pay
repudiation damages.

The FDIC recognizes that, as a
practical matter, the scope of the
comfort that is provided by the Rule is
more limited than that provided in the
Securitization Rule. However, the FDIC
believes that the requirements are

necessary to support sustainable
securitizations. The safe harbor is not
exclusive, and it does not address any
transactions that fall outside the scope
of the safe harbor or that fail to comply
with one or more safe harbor conditions.
The FDIC believes that its safe harbor
should promote responsible financial
asset underwriting and increase
transparency in the market.

Previous Rulemakings

On November 12, 2009, the FDIC
issued an Interim Final Rule amending
12 CFR 360.6, Treatment by the Federal
Deposit Insurance Corporation as
Conservator or Receiver of Financial
Assets Transferred by an Insured
Depository Institution in Connection
With a Securitization or Participation, to
provide for safe harbor treatment for
participations and securitizations until
March 31, 2010, which was further
amended, on March 11, 2010, by a Final
Rule extending the safe harbor until
September 30, 2010 (as so amended, the
“Transition Rule”). Under the Transition
Rule, all existing securitizations as well
as those for which transfers were made
or, for revolving trusts, for which
beneficial interests were issued, on or
prior to September 30, 2010, were
permanently “grandfathered” so long as
they complied with the pre-existing
Section 360.6.

At its December 15, 2009 meeting, the
Board adopted an Advance Notice of
Proposed Rulemaking (“ANPR”) and, at
its May 11, 2010 meeting, the Board
adopted a Notice of Proposed
Rulemaking (“NPR”), each of which
sought public comment on the scope of
amendments to Section 360.6 as well as
on the requirements for the application
of the safe harbor. The FDIC considered
all of the comments received in
response to the ANPR in formulating the
NPR. The NPR and the public comments
received are discussed below in
Sections Il and IV.

Purpose of the Rule

The FDIC, as deposit insurer and
receiver for failed IDIs, has a unique
responsibility and interest in ensuring
that residential mortgage loans and
other financial assets originated by IDIs
are originated for long-term
sustainability. The supervisory interest
in origination of quality loans and other
financial assets is shared with other
bank and thrift supervisors.
Nevertheless, the FDIC’s responsibilities
to protect insured depositors and
resolve failed insured banks and thrifts
and its responsibility to the DIF require
that when the FDIC provides a safe
harbor consenting to special relief from
the application of its receivership

powers, it must do so in a manner that
fulfills these responsibilities.

The evident defects in many subprime
and other mortgages originated and sold
into securitizations requires attention by
the FDIC to fulfill its responsibilities as
deposit insurer and receiver in addition
to its role as a supervisor. The defects
and misalignment of incentives in the
securitization process for residential
mortgages were a significant contributor
to the erosion of underwriting standards
throughout the mortgage finance system.
While many of the troubled mortgages
were originated by non-bank lenders,
insured banks and thrifts also made
many troubled loans as underwriting
standards declined under the
competitive pressures created by the
returns achieved by lenders and service
providers through the “originate to
distribute” model.

Defects in the incentives provided by
securitization through immediate gains
on sale for transfers into securitization
vehicles and fee income directly led to
material adverse consequences for
insured banks and thrifts. Among these
consequences were increased
repurchase demands under
representations and warranties
contained in securitization agreements,
losses on purchased mortgage and asset-
backed securities, severe declines in
financial asset values and in mortgage-
and asset-backed security values due to
spreading market uncertainty about the
value of structured finance investments,
and impairments in overall financial
prospects due to the accelerated decline
in housing values and overall economic
activity. These consequences, and the
overall economic conditions, directly
led to the failures of many IDIs and to
significant losses to the DIF. In this
context, it would be imprudent for the
FDIC to provide consent or other
clarification of its application of its
receivership powers without imposing
requirements designed to realign the
incentives in the securitization process
to avoid these devastating effects.

The FDIC’s adoption of 12 CFR 360.6
in 2000 facilitated legal and accounting
analyses that supported securitization.
In view of the accounting changes and
the effects they have upon the
application of the Securitization Rule, it
is crucial that the FDIC provide
clarification of the application of its
receivership powers in a way that
reduces the risks to the DIF by better
aligning the incentives in securitization
to support sustainable lending and
structured finance transactions.

The Rule is fully consistent with the
position of the FDIC in the Final
Covered Bond Policy Statement of July
15, 2008. In that Policy Statement, the
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FDIC Board of Directors acted to clarify
how the FDIC would treat covered
bonds in the case of a conservatorship
or receivership with the express goal of
thereby facilitating the development of
the U.S. covered bond market. As noted
in that Policy Statement, it served to
“define the circumstances and the
specific covered bond transactions for
which the FDIC will grant consent to
expedited access to pledged covered
bond collateral.” The Policy Statement
further specifically referenced the
FDIC’s goal of promoting development
of the covered bond market, while
protecting the DIF and prudently
applying its powers as conservator or
receiver.®

The Rule is also consistent with the
amendments to Regulation AB proposed
by the Securities and Exchange
Commission (“SEC”) on April 7, 2010
(as so proposed to be amended, “New
Regulation AB”). The proposed
amendments represent a significant
overhaul of Regulation AB and related
rules governing the offering process,
disclosure requirements and ongoing
reporting requirements for
securitizations. New Regulation AB
would establish extensive new
requirements for both SEC registered
publicly offered securitization and
many private placements, including
disclosure of standardized financial
asset level information, enhanced
investor cash flow modeling tools and
on-going information reporting
requirements. In addition New
Regulation AB requires certain
certifications to the quality of the
financial asset pool, retention by the
sponsor or an affiliate of a portion of the
securitization securities and third party
reports on compliance with the
sponsor’s obligation to repurchase assets
for breach of representations and
warranties as a precondition to an
issuer’s ability to use a shelf
registration. The disclosure and
retention requirements of New
Regulation AB are consistent with and
support the approach of the Rule.

To ensure that IDIs are sponsoring
securitizations in a responsible and
sustainable manner, the Rule imposes
certain conditions on securitizations
that are not grandfathered by the Rule’s
transition provision and additional
conditions on non-grandfathered
securitizations that include residential
mortgages (“RMBS”), including those
that qualify as true sales, as a
prerequisite for the FDIC to grant
consent to the exercise of the rights and
powers listed in 12 U.S.C.

6 FDIC Covered Bond Policy Statement, 73 FR
43754 et seq. (July 28, 2008).

1821(e)(13)(C) with respect to such
financial assets. To qualify for the safe
harbor provision of the Rule, the
conditions must be satisfied for any
securitization (i) for which transfers of
financial assets were made on or after
December 31, 2010 or (ii) from a master
trust or revolving trust established after
adoption of the Rule, or from an open
commitment not in effect on the date of
adoption of the Rule or which otherwise
does not qualify to be grandfathered
under the transition provisions.

II. The NPR

On January 7, 2010, the FDIC
published its Advance Notice of
Proposed Rulemaking Regarding
Treatment by the FDIC as Conservator or
Receiver of Financial Assets Transferred
by an IDI in Connection with a
Securitization or Participation After
March 31, 2010 in the Federal Register
(75 FR 935 (Jan. 7, 2010)) soliciting
public comment to proposed
amendments to the Securitization Rule.
On May 17, 2010, the FDIC published
its Notice of Proposed Rulemaking
Regarding Treatment by the FDIC as
Conservator or Receiver of Financial
Assets Transferred by an IDI in
Connection with a Securitization or
Participation After September 30, 2010
(75 FR 27471 (May 17, 2010)). The NPR
solicited public comment on the
Proposed Rule for 45 days.

III. Summary of Comments on the NPR

The FDIC received 22 comment letters
on the Proposed Rule and held one
teleconference at which details of the
NPR were discussed. The letters
included comments from trade
associations, banks and rating agencies,
among others.

Several entities commented
specifically on the need for greater
disclosure, and the comments included
support for the requirement of loan level
data for residential mortgage loans. In
addition, support was expressed for risk
retention; however, there were differing
views as to the level of required risk
retention.

A number of commenters had
objections to the Proposed Rule.
Objections fell mainly into the following
categories: (1) With the passage of the
Dodd-Frank Wall Street Reform and
Consumer Protection Act, the FDIC
should only adopt conditions jointly
with the other federal regulators; (2)
certain criteria were deemed to be too
qualitative in nature; (3) certain
conditions were viewed as potentially
increasing costs to IDIs; and (4) the
remedies available under the safe harbor
and legal isolation were perceived as
lacking clarity.

Joint action by the agencies. The FDIC
undertook to revise its safe harbor in
light of accounting changes that came
into effect for reporting periods after
November 15, 2009. At that point in
time, the outcome of financial
regulatory reform proposals was
unclear. The FDIC did not delay its
efforts because the accounting and legal
bases for the pre-existing safe harbor did
not apply after November 2009. Given
the changed facts, industry urged the
FDIC to evaluate the safe harbor and
provide guidance in light of the 2009
GAAP Modifications.

Beginning in the fall of 2009, FDIC
staff discussed differing approaches to
the safe harbor regulation with the staff
of all relevant federal financial
regulators and the Department of
Treasury. Accordingly, earlier this year
the Securities and Exchange
Commission proposed New Regulation
AB to govern required disclosures for
shelf registrations and private
placements that were fully consistent
with the additional transparency
requirements contained in the Proposed
Rule. As a result, the Rule and the SEC’s
proposed regulations are fully
consistent.

Nothing in the Rule is inconsistent
with the Dodd-Frank legislation. The
provisions of the Dodd-Frank legislation
substantively address only the risk
retention requirements and, pending
further regulatory action, require five
percent risk retention. This is fully
consistent with the Rule as well.

Section 941 of Dodd-Frank requires
the federal banking agencies, including
the FDIC, and the SEC to jointly
prescribe regulations to require any
securitizer to retain an economic
interest in a portion of the credit risk for
any assets involved in a securitization.
Dodd-Frank also requires regulations
addressing retention of credit risk for
residential mortgages, and requires the
agencies to define “qualified residential
mortgages” which are exempt from risk
retention. Section 941 authorizes the
rulemaking agencies to consider
whether additional exemptions,
exceptions, or adjustments are
appropriate. The regulations covering
securitizations involving residential
mortgages must be jointly issued by the
foregoing agencies along with the
Secretary of the Department of Housing
and Urban Development and the Federal
Housing Finance Agency. These
regulations must be adopted within 270
days of enactment of the Dodd-Frank
legislation. In order to assure
consistency between the Rule and these
required interagency regulations, the
Rule provides that upon the effective
date of final regulations required by
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Section 941(b), such final regulations
shall exclusively govern the
requirement to retain an economic
interest in a portion of the credit risk of
the financial assets under the Rule.

An important consideration is that
different regulatory agencies have
different regulatory jurisdiction. The
FDIC has regulatory jurisdiction over
the rules applied in the resolution of
failed IDIs, as the SEC has jurisdiction
over disclosure requirements under the
securities laws. In exercising their
different responsibilities, the agencies
may have to adopt rules addressing the
same issues within their regulatory
mandate. In those cases, those rules
should be harmonized except where
differences are appropriate to
accomplish their different regulatory
missions. For the FDIC’s safe harbor
rule, the FDIC is setting the conditions
that define how it will apply its
receivership powers and, thereby, what
types of transactions will be entitled to
the safe harbor protecting them from
application of certain of those powers.
This was precisely what the FDIC did in
2000 when it adopted the original
version of Section 360.6. The
interagency risk retention rule required
by the Dodd-Frank legislation will not
address all of the issues relevant to the
application of those receivership rules
or to the availability of the safe harbor.
In exercising the FDIC’s regulatory
jurisdiction, the Rule addresses risk
retention as well as the other
components of the safe harbor whereas
the interagency rule will solely address
risk retention.

Certain criteria were too qualitative in
nature. A number of commenters noted
that reliance on qualitative criteria or
requirements for continuing actions,
such as ongoing disclosures, would
make it more difficult to de-link the
rating of a securitization from that of the
sponsor. It is a debatable proposition
that rating agencies cannot evaluate
qualitative information when they must
rely on changing, qualitative
information in any ongoing surveillance
of a rating. Nonetheless, the Rule
reflects revisions from the text of the
Proposed Rule and ties disclosures and
many other requirements solely to the
contractual terms of the securitization
documents. This will permit a clearer
assessment of whether a transaction
meets the conditions in the Rule.
Certain other conditions included in the
Proposed Rule that were asserted to be
vague were also modified to clarify
terminology and respond to the
concerns expressed in comments.

Conditions potentially increase costs
for IDIs. Comments received in
opposition to the conditions included

disagreement that such requirements
would serve to promote more long-term
sustainability for loans and other
financial assets originated by IDIs and
assertions that the conditions would
impose additional costs on IDIs and
competitively disadvantage IDIs in
relation to non-regulated securitization
Sponsors.

These comments reflect a
misunderstanding of the purpose of the
conditions. The conditions are designed
to provide greater clarity and
transparency to allow a better ongoing
evaluation of the quality of lending by
banks and reduce the risks to the DIF
from opaque securitization structures
and the poorly underwritten loans that
led to the onset of the financial crisis.
In addition, these comments fail to
recognize that securitization as a viable
liquidity tool in mortgage finance will
not return without greater transparency
and clarity because investors have
experienced the difficulties provided by
the existing model of securitization.
However, greater transparency is not
solely for investors, but will serve to
more closely tie the origination of loans
to their long-term performance by
requiring disclosures of that
performance. These conditions are
supported by New Regulation AB.

Remedies available under the safe
harbor and legal isolation. A number of
commenters were concerned that
damages payable for repudiation of
securitization transfer agreements
would not include payment of interest
to the date of repudiation. The Rule has
been revised to specifically include in
the calculation of repudiation damages
accrued interest through the date of
repudiation, to the extent received
through payments on financial assets
through the date of repudiation.

Credit rating agencies expressed
concern that in the absence of
clarification by the FDIC regarding the
continuation of payments after an IDI’s
failure and the payment of damages in
the event of repudiation, an IDI
securitization might need to be linked to
the IDI’s credit rating. The Rule
addresses these issues in its provisions
consenting to payments being made
prior to repudiation and in its
provisions relating to the amount of
damages payable in the event of
repudiation by a conservator or receiver.

Some commenters also objected to the
safe harbor’s reliance on the accounting
treatment of the transfers of financial
assets being securitized and were
critical of the Rule’s treatment of
financial assets that did not obtain off
balance sheet accounting treatment as
property of an insolvent IDI.
Commenters suggested that the FDIC

focus instead on a legal sale analysis in
determining whether a transfer of assets
was eligible for the safe harbor.

The FDIC has rejected this position
because the Securitization Rule as
adopted in 2000, as well as the FDIC’s
longstanding evaluation of the assets
potentially subject to receivership
powers, has been based on the treatment
of those assets as on or off balance sheet.
This was explicitly stated in the
Securitization Rule. Moreover, it is
appropriate for the FDIC to rely on the
books and records of a failed IDI in
administering a conservatorship or
receivership and consider how to apply
a safe harbor for assets that are deemed
part of the IDI's balance sheet under
GAAP.

Objections to the treatment of
securitization transfers that do not meet
the requirements for off balance sheet
treatment under the new accounting
rules are misplaced. Prior to the
Securitization Rule, securitization
transactions were typically treated as
secured transactions or sales. As a
result, under the Rule, if the transfer
does not meet the standards for off
balance sheet treatment, the FDIC will
consider the transaction as a secured
transaction if it meets the requirements
imposed on such transactions under the
Rule and state law. In this way,
investors in securitization transactions
that do not qualify for off balance sheet
treatment may still receive benefits of
expedited access to the securitized
financial assets if they meet the
conditions specified in the Rule.

Comments relating to specific
provisions of the NPR are discussed
below in the description of the Rule.

IV. The Rule

The Rule replaces the Securitization
Rule as amended by the Transition Rule.
Paragraph (a) of the Rule sets forth
definitions of terms used in the Rule. It
retains many of the definitions
previously used in the Securitization
Rule but modifies or adds definitions to
the extent necessary to accurately reflect
current industry practice in
securitizations. Pursuant to these
definitions, the safe harbor does not
apply to certain government sponsored
enterprises (“Specified GSEs”), affiliates
of certain such enterprises, or any entity
established or guaranteed by those
GSEs. In addition, the Rule is not
intended to apply to the Government
National Mortgage Association (“Ginnie
Mae”) or Ginnie Mae-guaranteed
securitizations. When Ginnie Mae
guarantees a security, the mortgages
backing the security are assigned to
Ginnie Mae, an entity owned entirely by
the United States government. Ginnie
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Mae’s statute contains broad authority
to enforce its contract with the lender/
issuer and its ownership rights in the
mortgages backing Ginnie Mae-
guaranteed securities. In the event that
an entity otherwise subject to the Rule
issues both guaranteed and non-
guaranteed securitizations, the
securitizations guaranteed by a
Specified GSE are not subject to the
Rule.

Paragraph (b) of the Rule imposes
conditions to the availability of the safe
harbor for transfers of financial assets to
an issuing entity in connection with a
securitization. These conditions make a
clear distinction between the conditions
imposed on RMBS from those imposed
on securitizations for other asset classes.
In the context of a conservatorship or
receivership, the conditions applicable
to all securitizations will improve
overall transparency and clarity through
disclosure and documentation
requirements along with ensuring
effective incentives for prudent lending
by requiring that the payment of
principal and interest be based
primarily on the performance of the
financial assets and by requiring
retention of a share of the credit risk in
the securitized loans.

The conditions applicable to RMBS
are more detailed and include
additional capital structure, disclosure,
documentation and compensation
requirements as well as a requirement
for the establishment of a reserve fund.
These requirements are intended to
address the factors that caused
significant losses in current RMBS
securitization structures as
demonstrated in the recent crisis.
Confidence can be restored in RMBS
markets only through greater
transparency and other structures that
support sustainable mortgage
origination practices and require
increased disclosures. These standards
respond to investor demands for greater
transparency and alignment of the
interests of parties to the securitization.
In addition, they are generally
consistent with industry efforts while
taking into account proposed legislative
and regulatory initiatives.

Capital Structure and Financial Assets.

For all securitizations, the benefits of
the Rule should be available only to
securitizations that are readily
understood by the market, increase
liquidity of the financial assets and
reduce consumer costs. Consistent with
New Regulation AB, the documents
governing the securitization will be
required to provide that there be
financial asset level disclosure as
appropriate to the securitized financial

assets for any resecuritizations
(securitizations supported by other
securitization obligations). These
disclosures must include full disclosure
of the obligations, including the
structure and the assets supporting each
of the underlying securitization
obligations, and not just the obligations
that are transferred in the re-
securitization. This requirement applies
to all re-securitizations, including static
re-securitizations as well as managed
collateralized debt obligations.

The Rule provides that securitizations
that are unfunded or synthetic
transactions are not eligible for
expedited consent under the Rule. To
support sound lending, the documents
governing all securitizations must
require that payments of principal and
interest on the obligations be primarily
dependent on the performance of the
financial assets supporting the
securitization and that such payments
not be contingent on market or credit
events that are independent of the assets
supporting the securitization, except for
interest rate or currency mismatches
between the financial assets and the
obligations to investors.

For RMBS only, the Rule limits the
capital structure of the securitization to
six tranches or less to discourage
complex and opaque structures. The
most senior tranche could include time-
based sequential pay or planned
amortization and companion sub-
tranches, which are not viewed as
separate tranches for the purpose of the
six tranche requirement. This condition
will not prevent an issuer from creating
the economic equivalent of multiple
tranches by re-securitizing one or more
tranches, so long as they meet the
conditions set forth in the rule,
including adequate disclosure in
connection with the re-securitization. In
addition, RMBS cannot include
leveraged tranches that introduce
market risks (such as leveraged super
senior tranches). Although the financial
assets transferred into an RMBS will be
permitted to benefit from asset level
credit support, such as guarantees
(including guarantees provided by
governmental agencies, private
companies, or government-sponsored
enterprises), co-signers, or insurance,
the RMBS cannot benefit from external
credit support at the issuing entity or
pool level. It is intended that guarantees
permitted at the asset level include
guarantees of payment or collection, but
not credit default swaps or similar
items. The temporary payment of
principal and interest, however, can be
supported by liquidity facilities. These
conditions are designed to limit both the
complexity and the leverage of an RMBS

and therefore the systemic risks
introduced by them in the market. In
addition, the Rule provides that the
securitization obligations can be
enhanced by credit support or
guarantees provided by Specified GSEs.
However, as noted in the discussion of
the definitions above, a securitization
that is wholly guaranteed by a Specified
GSE is not subject to the Rule and thus
not eligible for the safe harbor.

Comments in response to the NPR
expressed concern that a limitation on
the number of tranches of an RMBS
would negatively affect the ability of
securitizations to meet investor
objectives and maximize offering
proceeds. In addition, commenters
argued that there should be no
restriction on external third party pool
level credit support, while one
commenter stated that guarantees in
RMBS transactions should be permitted
at the loan level only if issued by
regulated third parties with proven
capacity to ensure prudent loan
origination and satisfy their obligations.

In formulating the Rule, the FDIC was
mindful of the need to permit
innovation and accommodate financing
needs, and thus attempted to strike a
balance between permitting multi-
tranche structures for RMBS
transactions, on the one hand, and
promoting readily understandable
securitization structures and limiting
overleveraging of residential mortgage
assets, on the other hand.

The FDIC is of the view that
permitting pool level, external credit
support in an RMBS can lead to
overleveraging of assets, as investors
might focus on the credit quality of the
credit support provider as opposed to
the sufficiency of the financial asset
pool to service the securitization
obligations. However, the Rule has been
revised to permit pool level credit
support by Specified GSEs.

Finally, although the Rule excludes
unfunded and synthetic securitizations
from the safe harbor, the FDIC does not
view the inclusion of existing credit
lines that are not fully drawn in a
securitization as causing such
securitization to be an “unfunded
securitization.” The provision is
intended to emphasize that the Rule
applies only where there is an actual
transfer of financial assets. In addition,
to the extent an unfunded or synthetic
transaction qualifies for treatment as a
qualified financial contract under
Section (11)(e) of the FDI Act, it would
not need the benefits of the safe harbor
provided in the Rule in an FDIC
receivership.”

712 U.S.C. 1821(e)(10).
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Disclosure

For all securitizations, disclosure
serves as an effective tool for increasing
the demand for high quality financial
assets and thereby establishing
incentives for robust financial asset
underwriting and origination practices.
By increasing transparency in
securitizations, the Rule will enable
investors (which may include banks) to
decide whether to invest in a
securitization based on full information
with respect to the quality of the asset
pool and thereby provide additional
liquidity only for sustainable origination
practices.

The data must enable investors to
analyze the credit quality for the
specific asset classes that are being
securitized. The documents governing
securitizations must, at a minimum,
require disclosure for all issuances to
include the types of information
required under current Regulation AB
(17 CFR 229.1100-1123) or any
successor disclosure requirements with
the level of specificity that applies to
public issuances, even if the obligations
are issued in a private placement or are
not otherwise required to be registered.

The documents governing
securitizations that will qualify under
the Rule must require disclosure of the
structure of the securitization and the
credit and payment performance of the
obligations, including the relevant
capital or tranche structure and any
liquidity facilities and credit
enhancements. The disclosure must be
required to include the priority of
payments and any specific
subordination features, as well as any
waterfall triggers or priority of payment
reversal features. The disclosure at
issuance will also be required to include
the representations and warranties made
with respect to the financial assets and
the remedies for breach of such
representations and warranties,
including any relevant timeline for cure
or repurchase of financial assets, and
policies governing delinquencies,
servicer advances, loss mitigation and
write offs of financial assets. The
documents must also require that
periodic reports provided to investors
include the credit performance of the
obligations and financial assets,
including periodic and cumulative
financial asset performance data,
modification data, substitution and
removal of financial assets, servicer
advances, losses that were allocated to
each tranche and remaining balance of
financial assets supporting each tranche
as well as the percentage coverage for
each tranche in relation to the
securitization as a whole. Where

appropriate for the type of financial
assets included in the pool, reports must
also include asset level information that
may be relevant to investors (e.g.
changes in occupancy, loan
delinquencies, defaults, etc.). The FDIC
recognizes that for certain asset classes,
such as credit card receivables, the
disclosure of asset level information is
less informative and, thus, will not be
required.

The securitization documents must
also require disclosure to investors of
the nature and amount of compensation
paid to any mortgage or other broker,
the servicer(s), rating agency or third-
party advisor, and the originator or
sponsor, and the extent to which any
risk of loss on the underlying financial
assets is retained by any of them for
such securitization. The documents
must also require disclosure of changes
to this information while obligations are
outstanding. This disclosure should
enable investors to assess potential
conflicts of interests and how the
compensation structure affects the
quality of the assets securitized or the
securitization as a whole.

For RMBS, loan level data as to the
financial assets securing the mortgage
loans, such as loan type, loan structure,
maturity, interest rate and location of
property, will also be required to be
disclosed by the sponsor. Sponsors of
securitizations of residential mortgages
will be required to affirm compliance in
all material respects with applicable
statutory and regulatory standards for
origination of mortgage loans, including
that the mortgages in the securitization
pool are underwritten at the fully
indexed rate relying on documented
income ® and comply with supervisory
guidance governing the underwriting of
residential mortgages, including the
Interagency Guidance on Non-
Traditional Mortgage Products, October
5, 2006, and the Interagency Statement
on Subprime Mortgage Lending, July 10,
2007, and such other or additional
guidance applicable at the time of loan
origination. None of the disclosure
conditions should be construed as
requiring the disclosure of personally

8Institutions should verify and document the
borrower’s income (both source and amount), assets
and liabilities. For the majority of borrowers,
institutions should be able to readily document
income using recent W-2 statements, pay stubs,
and/or tax returns. Stated income and reduced
documentation loans should be accepted only if
there are mitigating factors that clearly minimize
the need for direct verification of repayment
capacity. Reliance on such factors also should be
documented. Mitigating factors might include
situations where a borrower has substantial liquid
reserves or assets that demonstrate repayment
capacity and can be verified and documented by the
lender. A higher interest rate is not considered an
acceptable mitigating factor.

identifiable information of obligors or
information that would violate
applicable privacy laws.

The Rule also requires sponsors to
disclose a third party due diligence
report on compliance with such
standards and the representations and
warranties made with respect to the
financial assets.

Finally, the Rule requires that the
securitization documents require the
disclosure by servicers of any
ownership interest of the servicer or any
affiliate of the servicer in other whole
loans secured by the same real property
that secures a loan included in the
financial asset pool. This provision does
not require disclosure of interests held
by servicers or their affiliates in the
securitization securities. This provision
is intended to give investors information
to evaluate potential servicer conflicts of
interest that might impede the servicer’s
actions to maximize value for the
benefit of investors.

Documentation and Recordkeeping

For all securitizations, the operative
agreements are required to use as
appropriate available standardized
documentation for each available asset
class. It is not possible to define in
advance when use of standardized
documentation will be appropriate, but
certainly when there is general market
use of a form of documentation for a
particular asset class, or where a trade
group has formulated standardized
documentation generally accepted by
the industry, such documentation must
be used.

The Rule also requires that the
securitization documents define the
contractual rights and responsibilities of
the parties, including but not limited to
representations and warranties, ongoing
disclosure requirements and any
measures to avoid conflicts of interest.
The documents are also required to
provide authority for the parties to
fulfill their rights and responsibilities
under the securitization contracts.

Additional conditions apply to RMBS
to address a significant issue that has
been demonstrated in the mortgage
crisis by requiring that servicers have
the authority to mitigate losses on
mortgage loans consistent with
maximizing the net present value of the
mortgages. Therefore, for RMBS,
contractual provisions in the servicing
agreement must provide servicers with
the authority to modify loans to address
reasonably foreseeable defaults and to
take other action to maximize the value
and minimize losses on the securitized
financial assets. The documents must
require servicers to apply industry best
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practices related to asset management
and servicing.

The RMBS documents may not give
control of servicing discretion to a
particular class of investors. The
documents must require that the
servicer act for the benefit of all
investors rather for the benefit of any
particular class of investors. Consistent
with the forgoing, the documents must
require the servicer to commence action
to mitigate losses no later than ninety
(90) days after an asset first becomes
delinquent unless all delinquencies on
such asset have been cured. A servicer
must also be required to maintain
sufficient records of its actions to permit
appropriate review of its actions.

The FDIC believes that a prolonged
period of servicer advances in a market
downturn misaligns servicer incentives
with those of the RMBS investors.
Servicing advances also serve to
aggravate liquidity concerns, exposing
the market to greater systemic risk.
Occasional advances for late payments,
however, are beneficial to ensure that
investors are paid in a timely manner.
To that end, the servicing agreement for
RMBS must not require the primary
servicer to advance delinquent
payments of principal and interest by
borrowers for more than three (3)
payment periods unless financing or
reimbursement facilities to fund or
reimburse the primary servicers are
available. However, such facilities shall
not be dependent for repayment on
foreclosure proceeds.

Compensation

The compensation requirements of
the Rule apply only to RMBS. Due to the
demonstrated issues in the
compensation incentives in RMBS, in
this asset class the Rule seeks to realign
compensation to parties involved in the
rating and servicing of residential
mortgage securitizations.

The securitization documents are
required to provide that any fees
payable credit rating agencies or similar
third-party evaluation companies must
be payable in part over the five (5) year
period after the initial issuance of the
obligations based on the performance of
surveillance services and the
performance of the financial assets, with
no more than sixty (60) percent of the
total estimated compensation due at
closing. Thus payments to rating
agencies must be based on the actual
performance of the financial assets, not
their ratings.

A second area of concern is aligning
incentives for proper servicing of the
mortgage loans. Therefore, the
documents must require that
compensation to servicers must include

incentives for servicing, including
payment for loan restructuring or other
loss mitigation activities, which
maximizes the net present value of the
financial assets in the RMBS.

Responses to the NPR stated that
compensation to rating agencies should
not be linked to performance of a
securitization because such linkage will
interfere with the neutral ratings
process, and a rating agency expressed
the concern that such linkage might give
rating agencies an incentive to delay
rating actions that would alert the
market to a deterioration. Concern was
also expressed that this provision could
incentivize a rating agency to rate a
transaction at a level that is lower than
the level that the rating agency believes
to be the appropriate level.

The FDIC notes that rating agencies
must have procedures in place to
protect analytic independence and
ensure the integrity of their ratings. The
comments misconstrue the precise
terms of the safe harbor requirement,
which requires that compensation must
be linked to the performance of the
assets, not the ratings. Accordingly,
there is no incentive to delay ratings
actions.

Origination and Retention Requirements

To provide further incentives for
quality origination practices, several
conditions address origination and
retention requirements for all
securitizations. For all securitizations,
the sponsor must retain an economic
interest in a material portion, defined as
not less than five (5) percent, of the
credit risk of the financial assets. The
retained interest may be either in the
form of an interest of not less than five
(5) percent in each credit tranche or in
a representative sample of the
securitized financial assets equal to not
less than five (5) percent of the principal
amount of the financial assets at
transfer. This retained interest cannot be
sold, pledged or hedged during the life
of the transaction, except for the
hedging of interest rate or currency risk.
If required to retain an economic
interest in the asset pool without
hedging the credit risk of such portion,
the sponsor will be less likely to
originate low quality financial assets.
The Rule provides that upon the
effective date of final regulations
required by Section 941(b) of the Dodd-
Frank legislation, such final regulations
shall exclusively govern the
requirement to retain an economic
interest in a portion of the credit risk of
the financial assets under the Rule.

The Rule requires that RMBS
securitization documents require that a
reserve fund be established in an

amount equal to at least five (5) percent
of the cash proceeds due to the sponsor
and that this reserve be held for twelve
(12) months to cover any repurchases
required for breaches of representations
and warranties. This reserve fund will
ensure that the sponsor bears a
significant risk for poorly underwritten
loans during the first year of the
securitization.

In addition, the securitization
documents must include a
representation that residential mortgage
loans in an RMBS have been originated
in all material respects in compliance
with statutory, regulatory and originator
underwriting standards in effect at the
time of origination and were
underwritten at the fully indexed rate
and rely on documented income and
comply with all existing supervisory
guidance governing the underwriting of
residential mortgages, including the
Interagency Guidance on Non-
Traditional Mortgage Products, October
5, 2006, and the Interagency Statement
on Subprime Mortgage Lending, July 10,
2007, and such other or additional
regulations or guidance applicable at the
time of loan origination.

The FDIC believes that requiring the
sponsor to retain an economic interest
in the credit risk relating to each credit
tranche or in a representative sample of
financial assets will help ensure quality
origination practices. A risk retention
requirement that did not cover all types
of exposure would not be sufficient to
create an incentive for quality
underwriting at all levels of the
securitization. The recent economic
crisis made clear that, if quality
underwriting is to be assured, it will
require true risk retention by sponsors,
and that the existence of representations
and warranties or regulatory standards
for underwriting will not alone be
sufficient.

Additional Conditions

Paragraph (c) of the Rule includes
general conditions for all securitizations
and the transfer of financial assets.
These conditions also include
requirements that are consistent with
good banking practices and are
necessary to make the transactions
comply with established banking law.®

The transaction should be an arms-
length, bona fide securitization
transaction and the documents must
limit sales to affiliates, other than to
wholly-owned subsidiaries which are
consolidated with the sponsor for
accounting and capital purposes, and
insiders of the sponsor. The
securitization agreements must be in

9See, 12 U.S.C. 1823(e).
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writing, approved by the board of
directors of the bank or its loan
committee (as reflected in the minutes
of a meeting of the board of directors or
committee), and have been,
continuously, from the time of
execution, in the official record of the
bank. The securitization also must have
been entered into in the ordinary course
of business, not in contemplation of
insolvency and with no intent to hinder,
delay or defraud the bank or its
creditors.

The Rule applies only to transfers
made for adequate consideration. The
transfer and/or security interest need to
be properly perfected under the UCC or
applicable state law. The FDIC
anticipates that it will be difficult to
determine whether a transfer complying
with the Rule is a sale or a security
interest, and therefore expects that a
security interest will be properly
perfected under the UCC, either directly
or as a backup.

The governing documents must
require that the sponsor separately
identify in its financial asset data bases
the financial assets transferred into a
securitization and maintain an
electronic or paper copy of the closing
documents in a readily accessible form,
and that the sponsor maintain a current
list of all of its outstanding
securitizations and issuing entities, and
the most recent Form 10-K or other
periodic financial report for each
securitization and issuing entity. The
documents must also provide that if
acting as servicer, custodian or paying
agent, the sponsor is not permitted to
commingle amounts received with
respect to the financial assets with its
own assets except for the time necessary
to clear payments received, and in event
for more than two business days. The
documents must require the sponsor to
make these records available to the FDIC
promptly upon request. This
requirement will facilitate the timely
fulfillment of the receiver’s
responsibilities upon appointment and
will expedite the receiver’s analysis of
securitization assets. This will also
facilitate the receiver’s analysis of the
bank’s assets and determination of
which assets have been securitized and
are therefore potentially eligible for
expedited access by investors.

In addition, the Rule requires that the
transfer of financial assets and the
duties of the sponsor as transferor be
evidenced by an agreement separate
from the agreement governing the
sponsor’s duties, if any, as servicer,
custodian, paying agent, credit support
provider or in any capacity other than
transferor.

The Safe Harbor

Paragraph (d)(1) of the Rule continues
the safe harbor provision that was
provided by the Securitization Rule
with respect to participations so long as
the participation satisfies the conditions
for sale accounting treatment set forth
by generally accepted accounting
principles. In addition, last-in first-out
participations are specifically included
in the safe harbor, provided that they
satisfy requirements for sale accounting
treatment other than the pari-passu,
proportionate interest requirement that
is not satisfied solely as a result of the
last-in first-out structure.

Paragraph (d)(2) of the Rule provides
that for (i) any participation or
securitization for which transfers of
financial assets are made on or before
December 31, 2010 or (ii) obligations of
revolving trusts or master trusts which
issued one or more obligations on or
before the date of adoption of this Rule,
or (iii) obligations issued under open
commitments up to the maximum
amount of such commitments as of the
date of adoption of this Rule if one or
more obligations are issued under such
commitments by December 31, 2010, the
FDIC as conservator or receiver will not,
in the exercise of its statutory authority
to disaffirm or repudiate contracts,
reclaim, recover, or recharacterize as
property of the institution or the
receivership the transferred financial
assets notwithstanding that the transfer
of such financial assets does not satisfy
all conditions for sale accounting
treatment under generally accepted
accounting principles as effective for
reporting periods subsequent to
November 15, 2009, so long as such
transfer satisfied the conditions for sale
accounting treatment under generally
accepted accounting principles in effect
for reporting periods prior to November
15, 2009. This provision is intended to
continue the safe harbor provided by the
Transition Rule.

Paragraph (d)(3) of the Rule addresses
transfers of financial assets made in
connection with a securitization for
which transfers of financial assets were
made after December 31, 2010 or
securitizations from a master trust or
revolving trust established after the date
of adoption of this Rule or from an open
commitment not satisfying the
requirements of paragraph (d)(2), that
(in each case) satisfy the conditions for
sale accounting treatment under GAAP
in effect for reporting periods after
November 15, 2009. For such
securitizations, the FDIC as conservator
or receiver will not, in the exercise of
its statutory authority to disaffirm or
repudiate contracts, reclaim, recover, or

recharacterize as property of the
institution or the receivership any such
transferred financial assets, provided
that such securitizations comply with
the conditions set forth in paragraphs
(b) and (c) of the Rule.

Paragraph (d)(4) of the Rule addresses
transfers of financial assets in
connection with a securitization for
which transfers of financial assets were
made after December 31, 2010 or
securitizations from a master trust or
revolving trust established after the date
of adoption of the Rule or from an open
commitment not satisfying the
requirements of paragraph (d)(2) or
(d)(3), that (in each case) satisfy the
conditions set forth in paragraphs (b)
and (c), but where the transfer does not
satisfy the conditions for sale
accounting treatment under GAAP in
effect for reporting periods after
November 15, 2009.

Paragraph (d)(4)(i) provides that if the
FDIC is in monetary default due to its
failure to pay or apply collections from
the financial assets received by it in
accordance with the securitization
documents, and remains in monetary
default for ten (10) business days after
actual delivery of a written notice to the
FDIC requesting exercise of contractual
rights because of such default, the FDIC
consents to the exercise of such
contractual rights, including any rights
to obtain possession of the financial
assets or the exercise of self-help
remedies as a secured creditor, provided
that no involvement of the receiver or
conservator is required, other than
consents, waivers or the execution of
transfer documents reasonably
requested in the ordinary course of
business in order facilitate the exercise
of such contractual rights. This
paragraph also provides that the consent
to the exercise of such contractual rights
shall serve as full satisfaction for all
amounts due.

Paragraph (d)(4)(ii) provides that if
the FDIC as conservator or receiver gives
a written notice of repudiation of the
securitization agreement pursuant to
which assets were transferred and the
FDIC does not pay the damages due by
reason of such repudiation within ten
(10) business days following the
effective date of the notice, the FDIC
consents to the exercise of any
contractual rights, including any rights
to obtain possession of the financial
assets or the exercise of self-help
remedies as a secured creditor, provided
that no involvement of the receiver or
conservator is required other than
consents, waivers or the execution of
transfer documents reasonably
requested in the ordinary course of
business in order facilitate the exercise
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of such contractual rights. Paragraph
4(d)(ii) also provides that the damages
due for these purposes shall be an
amount equal to the par value of the
obligations outstanding on the date of
receivership less any payments of
principal received by the investors
through the date of repudiation, plus
unpaid, accrued interest through the
date of repudiation to the extent
actually received through payments on
the financial assets received through the
date of repudiation, and that upon
receipt of such payment all liens on the
financial assets created pursuant to the
securitization documents shall be
released.

In computing amounts payable as
repudiation damages, consistent with
the FDI Act the FDIC will not give effect
to any provisions of the securitization
documents increasing the amount
payable based on the appointment of the
FDIC as receiver or conservator.1?

Comments as to the scope of the safe
harbor expressed concern with the risk
of repudiation by the FDIC, in
particular, the risk that the FDIC would
repudiate an issuer’s securitization
obligations and liquidate the financial
assets at a time when the market value
of such assets was less than the amount
of the outstanding obligations owed to
investors, thus exposing investors to
market value risks relating to the
securitization asset pool.

The Rule addresses this concern. It
clarifies that repudiation damages will
be equal to the par value of the
obligations as of the date of
receivership, less payments of principal
received by the investors to the date of
repudiation, plus unpaid, accrued
interest through the date of repudiation
to the extent actually received through
payments on the financial assets
received through the date of
repudiation. The Rule also provides that
the FDIC consents to the exercise of
remedies by investors, including self-
help remedies as secured creditors, in
the event that the FDIC repudiates a
securitization transfer agreement and
does not pay damages in such amount
within ten business days following the
effective date of notice of repudiation.
Thus, if the FDIC repudiates and the
investors are not paid the par value of
the securitization obligations, plus
unpaid, accrued interest through the
date of repudiation to the extent
actually received through payments on
the financial assets received through the
date of repudiation, they will be
permitted to obtain the asset pool.
Accordingly, exercise by the FDIC of its
repudiation rights will not expose

10 See, 12 U.S.C. 1821(e)(13).

investors to market value risks relating
to the asset pool.

The comments also included a request
that the safe harbor not condition the
FDIC’s consent to the exercise of
secured creditor remedies on there
being no involvement of the receiver or
conservator. The Rule clarifies that the
FDIC will give ordinary course consents
and waivers in connection with the
exercise of secured creditor remedies.

Comments also included concern that
non-proportionate participation
arrangements, such as LIFO
participations, entered into after
September 30, 2010 that do not satisfy
the criteria for “participating interests”
under the 2009 GAAP Modifications
would no longer qualify for sale
treatment because the safe harbor is
available only to participations which
satisfy sale accounting treatment. The
vast majority of participations are
expected to satisfy the sale accounting
requirement. The Rule includes an
additional provision to address LIFO
participations.

Consent to Certain Payments and
Servicing

Paragraph (e) provides that prior to
repudiation or, in the case of monetary
default, prior to the effectiveness of the
consent referred to in paragraph
(d)(4)(i), the FDIC consents to the
making of, or if acting as servicer agrees
to make, required payments to the
investors during the stay period
imposed by 12 U.S.C. 1821(e)(13)(C).
The Rule also provides that the FDIC
consents to any servicing activity
required in furtherance of the
securitization (subject to the FDIC’s
rights to repudiate the servicing
agreements), in connection with
securitizations that meet the conditions
set forth in paragraphs (b) and (c) of the
Rule.

Miscellaneous

Paragraph (f) requires that any party
requesting the FDIC’s consent pursuant
to paragraph (d)(4), provide notice to the
FDIC together with a statement of the
basis upon the request is made, together
with copies of all documentation
supporting the request. This includes a
copy of the applicable agreements (such
as the transfer agreement and the
security agreement) and of any
applicable notices under the
agreements.

Paragraph (g) of the Rule provides that
the conservator or receiver will not seek
to avoid an otherwise legally
enforceable agreement that is executed
by an insured depository institution in
connection with a securitization solely
because the agreement does not meet

the “contemporaneous” requirement of
12 U.S.C. 1821(d)(9), 1821(n)(4)(I), or
1823(e).

Paragraph (h) of the Rule provides
that the consents set forth in the Rule
will not act to waive or relinquish any
rights granted to the FDIC in any
capacity, pursuant to any other
applicable law or any agreement or
contract except as specifically set forth
in the Rule, and nothing contained in
the section will alter the claims priority
of the securitized obligations.

Paragraph (i) provides that except as
specifically set forth in the Rule, the
Rule does not authorize, and shall not
be construed as authorizing the waiver
of the prohibitions in 12 U.S.C.
1825(b)(2) against levy, attachment,
garnishment, foreclosure, or sale of
property of the FDIC, nor does it
authorize nor shall it be construed as
authorizing the attachment of any
involuntary lien upon the property of
the FDIC. The Rule should not be
construed as waiving, limiting or
otherwise affecting the rights or powers
of the FDIC to take any action or to
exercise any power not specifically
mentioned, including but not limited to
any rights, powers or remedies of the
FDIC regarding transfers taken in
contemplation of the institution’s
insolvency or with the intent to hinder,
delay or defraud the institution or the
creditors of such institution, or that is
a fraudulent transfer under applicable
law.

The right to consent under 12 U.S.C.
1821(e)(13)(C) or 12 U.S.C. 1825(b)(2)
may not be assigned or transferred to
any purchaser of property from the
FDIC, other than to a conservator or
bridge bank. The Rule can be repealed
by the FDIC upon 30 days notice
provided in the Federal Register, but
any repeal will not apply to any
issuance that complied with the Rule
before such repeal.

V. Regulatory Procedure
A. Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601-612, requires an agency to
provide a Regulatory Flexibility
Analysis, unless the agency certifies that
the rule would not have a significant
economic impact on a substantial
number of small entities. 5 U.S.C. 603—
605. The FDIC hereby certifies that this
rule will not have a significant
economic impact on a substantial
number of small entities, as that term
applies to insured depository
institutions.
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B. Paperwork Reduction Act

This rule contains new information
collection requirements subject to the
Paperwork Reduction Act (PRA).

The burden estimates for the
applications are as follows:

1. 10K Annual Report

Non Reg AB Compliant:

Estimated Number of Respondents:
50.

Affected Public: FDIC-insured
depository institutions.

Frequency of Response: 1 time per
year.

Average Time per Response: 27 hours.

Estimated Annual Burden: 1350
hours.

Reg AB Compliant:

Estimated Number of Respondents:
50.

Affected Public: FDIC-insured
depository institutions.

Frequency of Response: 1 time per
year.

Average Time per Response: 4.5
hours.

Estimated Annual Burden: 225 hours.

2. 8K—Disclosure Form

Non Reg AB Compliant:

Estimated Number of Respondents:
50.

Affected Public: FDIC-insured
depository institutions.

Frequency of Response: 2 times per
year.

Estimated Number of Annual
Responses: 100.

Average Time per Response: 27 hours.

Estimated Annual Burden: 2,700
hours.

Reg AB Compliant:

Estimated Number of Respondents:
50.

Affected Public: FDIC-insured
depository institutions.

Frequency of Response: 2 times per
year.

Estimated Number of Annual
Responses: 100.

Average Time per Response: 4.5 hour.

Estimated Annual Burden: 450 hours.

3. 10D Reports

Non Reg AB Compliant:

Estimated Number of Respondents:
50.

Affected Public: FDIC-insured
depository institutions.

Frequency of Response: 5 times per
year.

Estimated Number of Annual
Responses: 250.

Average Time per Response: 27 hours.

Estimated Annual Burden: 6750
hours.

Reg AB Compliant:

Estimated Number of Respondents:
50.

Affected Public: FDIC-insured
depository institutions.

Frequency of Response: 5 times per
year.

Estimated Number of Annual
Responses: 250.

Average Time per Response: 4.5
hours.

Estimated Annual Burden: 1,125
hours.

4.12b-25

Estimated Number of Respondents:
100.

Affected Public: FDIC-insured
depository institutions.

Frequency of Response: 1 time per

ear.

Estimated Number of Annual
Responses: 100.

Average Time per Response: 2.5
hours.

Estimated Annual Burden: 250 hours.

C . Small Business Regulatory
Enforcement Fairness Act

The Office of Management and Budget
has determined that the rule is not a
“major rule” within the meaning of the
relevant sections of the Small Business
Regulatory Enforcement Act of 1996
(“SBREFA”) (5 U.S.C. 801 et seq.). As
required by SBREFA, the FDIC will file
the appropriate reports with Congress
and the General Accounting Office so
that the rule may be reviewed.

List of Subjects in 12 CFR Part 360

Banks, Banking, Bank deposit
insurance, Holding companies, National
banks, Participations, Reporting and
recordkeeping requirements, Savings
associations, Securitizations.

m For the reasons stated above, the
Board of Directors of the Federal
Deposit Insurance Corporation hereby
amends 12 CFR part 360 as follows:

PART 360—RESOLUTION AND
RECEIVERSHIP RULES

m 1. The authority citation for part 360
continues to read as follows:

Authority: 12 U.S.C. 1821(d)(1),
1821(d)(10)(C), 1821(d)(11), 1821(e)(1),
1821(e)(8)(D)(i), 1823(c)(4), 1823(e)(2); Sec.
401(h), Pub. L. 101-73, 103 Stat. 357.

m 2. Revise § 360.6 to read as follows:

§360.6 Treatment of financial assets
transferred in connection with a
securitization or participation.

(a) Definitions.

(1) Financial asset means cash or a
contract or instrument that conveys to
one entity a contractual right to receive
cash or another financial instrument
from another entity.

(2) Investor means a person or entity
that owns an obligation issued by an
issuing entity.

(3) Issuing entity means an entity that
owns a financial asset or financial assets
transferred by the sponsor and issues
obligations supported by such asset or
assets. Issuing entities may include, but
are not limited to, corporations,
partnerships, trusts, and limited liability
companies and are commonly referred
to as special purpose vehicles or special
purpose entities. To the extent a
securitization is structured as a multi-
step transfer, the term issuing entity
would include both the issuer of the
obligations and any intermediate
entities that may be a transferee.
Notwithstanding the foregoing, a
Specified GSE or an entity established
or guaranteed by a Specified GSE shall
not constitute an issuing entity.

(4) Monetary default means a default
in the payment of principal or interest
when due following the expiration of
any cure period.

(5) Obligation means a debt or equity
(or mixed) beneficial interest or security
that is primarily serviced by the cash
flows of one or more financial assets or
financial asset pools, either fixed or
revolving, that by their terms convert
into cash within a finite time period, or
upon the disposition of the underlying
financial assets, and by any rights or
other assets designed to assure the
servicing or timely distributions of
proceeds to the security holders issued
by an issuing entity. The term may
include beneficial interests in a grantor
trust, common law trust or similar
issuing entity to the extent that such
interests satisfy the criteria set forth in
the preceding sentence, but does not
include LLC interests, partnership
interests, common or preferred equity,
or similar instruments evidencing
ownership of the issuing entity.

(6) Participation means the transfer or
assignment of an undivided interest in
all or part of a financial asset, that has
all of the characteristics of a
“participating interest,” from a seller,
known as the “lead,” to a buyer, known
as the “participant,” without recourse to
the lead, pursuant to an agreement
between the lead and the participant.
“Without recourse” means that the
participation is not subject to any
agreement that requires the lead to
repurchase the participant’s interest or
to otherwise compensate the participant
upon the borrower’s default on the
underlying obligation.

(7) Securitization means the issuance
by an issuing entity of obligations for
which the investors are relying on the
cash flow or market value
characteristics and the credit quality of
transferred financial assets (together
with any external credit support
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permitted by this section) to repay the
obligations.

(8) Servicer means any entity
responsible for the management or
collection of some or all of the financial
assets on behalf of the issuing entity or
making allocations or distributions to
holders of the obligations, including
reporting on the overall cash flow and
credit characteristics of the financial
assets supporting the securitization to
enable the issuing entity to make
payments to investors on the
obligations. The term “servicer” does not
include a trustee for the issuing entity
or the holders of obligations that makes
allocations or distributions to holders of
the obligations if the trustee receives
such allocations or distributions from a
servicer and the trustee does not
otherwise perform the functions of a
servicer.

(9) Specified GSE means each of the
following:

(i) The Federal National Mortgage
Association and any affiliate thereof;

(ii) Federal Home Loan Mortgage
Corporation and any affiliate thereof;

(iii) The Government National
Mortgage Association; and

(iv) Any federal or state sponsored
mortgage finance agency.

(10) Sponsor means a person or entity
that organizes and initiates a
securitization by transferring financial
assets, either directly or indirectly,
including through an affiliate, to an
issuing entity, whether or not such
person owns an interest in the issuing
entity or owns any of the obligations
issued by the issuing entity.

(11) Transfer means:

(i) The conveyance of a financial asset
or financial assets to an issuing entity or

(ii) The creation of a security interest
in such asset or assets for the benefit of
the issuing entity.

(b) Coverage. This section shall apply
to securitizations that meet the
following criteria:

(1) Capital Structure and Financial
Assets. The documents creating the
securitization must define the payment
structure and capital structure of the
transaction.

(i) Requirements applicable to all
securitizations:

(A) The securitization shall not
consist of re-securitizations of
obligations or collateralized debt
obligations unless the documents
creating the securitization require that
disclosures required in paragraph (b)(2)
of this section are made available to
investors for the underlying assets
supporting the securitization at
initiation and while obligations are
outstanding; and

(B) The documents creating the
securitization shall require that payment
of principal and interest on the
securitization obligation must be
primarily based on the performance of
financial assets that are transferred to
the issuing entity and, except for
interest rate or currency mismatches
between the financial assets and the
obligations, shall not be contingent on
market or credit events that are
independent of such financial assets.
The securitization may not be an
unfunded securitization or a synthetic
transaction.

(ii) Requirements applicable only to
securitizations in which the financial
assets include any residential mortgage
loans:

(A) The capital structure of the
securitization shall be limited to no
more than six credit tranches and
cannot include “sub-tranches,” grantor
trusts or other structures.
Notwithstanding the foregoing, the most
senior credit tranche may include time-
based sequential pay or planned
amortization and companion sub-
tranches; and

(B) The credit quality of the
obligations cannot be enhanced at the
issuing entity or pool level through
external credit support or guarantees.
However, the credit quality of the
obligations may be enhanced by credit
support or guarantees provided by
Specified GSEs and the temporary
payment of principal and/or interest
may be supported by liquidity facilities,
including facilities designed to permit
the temporary payment of interest
following appointment of the FDIC as
conservator or receiver. Individual
financial assets transferred into a
securitization may be guaranteed,
insured or otherwise benefit from credit
support at the loan level through
mortgage and similar insurance or
guarantees, including by private
companies, agencies or other
governmental entities, or government-
sponsored enterprises, and/or through
co-signers or other guarantees.

(2) Disclosures.

The documents shall require that the
sponsor, issuing entity, and/or servicer,
as appropriate, shall make available to
investors, information describing the
financial assets, obligations, capital
structure, compensation of relevant
parties, and relevant historical
performance data set forth in paragraph
(b)(2) of this section.

(i) Requirements applicable to all
securitizations:

(A) The documents shall require that,
on or prior to issuance of obligations
and at the time of delivery of any
periodic distribution report and, in any

event, at least once per calendar quarter,
while obligations are outstanding,
information about the obligations and
the securitized financial assets shall be
disclosed to all potential investors at the
financial asset or pool level, as
appropriate for the financial assets, and
security-level to enable evaluation and
analysis of the credit risk and
performance of the obligations and
financial assets. The documents shall
require that such information and its
disclosure, at a minimum, shall comply
with the requirements of Securities and
Exchange Commission Regulation AB,
17 CFR 229.1100 through 1123 (to the
extent then in effect) or any successor
disclosure requirements for public
issuances, even if the obligations are
issued in a private placement or are not
otherwise required to be registered.
Information that is unknown or not
available to the sponsor or the issuer
after reasonable investigation may be
omitted if the issuer includes a
statement in the offering documents
disclosing that the specific information
is otherwise unavailable;

(B) The documents shall require that,
on or prior to issuance of obligations,
the structure of the securitization and
the credit and payment performance of
the obligations shall be disclosed,
including the capital or tranche
structure, the priority of payments and
specific subordination features;
representations and warranties made
with respect to the financial assets, the
remedies for and the time permitted for
cure of any breach of representations
and warranties, including the
repurchase of financial assets, if
applicable; liquidity facilities and any
credit enhancements permitted by this
rule, any waterfall triggers or priority of
payment reversal features; and policies
governing delinquencies, servicer
advances, loss mitigation, and write-offs
of financial assets;

(C) The documents shall require that
while obligations are outstanding, the
issuing entity shall provide to investors
information with respect to the credit
performance of the obligations and the
financial assets, including periodic and
cumulative financial asset performance
data, delinquency and modification data
for the financial assets, substitutions
and removal of financial assets, servicer
advances, as well as losses that were
allocated to such tranche and remaining
balance of financial assets supporting
such tranche, if applicable, and the
percentage of each tranche in relation to
the securitization as a whole; and

(D) In connection with the issuance of
obligations, the documents shall require
that the nature and amount of
compensation paid to the originator,
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sponsor, rating agency or third-party
advisor, any mortgage or other broker,
and the servicer(s), and the extent to
which any risk of loss on the underlying
assets is retained by any of them for
such securitization be disclosed. The
securitization documents shall require
the issuer to provide to investors while
obligations are outstanding any changes
to such information and the amount and
nature of payments of any deferred
compensation or similar arrangements
to any of the parties.

(ii) Requirements applicable only to
securitizations in which the financial
assets include any residential mortgage
loans:

(A) Prior to issuance of obligations,
sponsors shall disclose loan level
information about the financial assets
including, but not limited to, loan type,
loan structure (for example, fixed or
adjustable, resets, interest rate caps,
balloon payments, etc.), maturity,
interest rate and/or Annual Percentage
Rate, and location of property; and

(B) Prior to issuance of obligations,
sponsors shall affirm compliance in all
material respects with applicable
statutory and regulatory standards for
origination of mortgage loans, including
that the mortgages are underwritten at
the fully indexed rate relying on
documented income, and comply with
supervisory guidance governing the
underwriting of residential mortgages,
including the Interagency Guidance on
Non-Traditional Mortgage Products,
October 5, 2006, and the Interagency
Statement on Subprime Mortgage
Lending, July 10, 2007, and such other
or additional guidance applicable at the
time of loan origination. Sponsors shall
disclose a third party due diligence
report on compliance with such
standards and the representations and
warranties made with respect to the
financial assets; and

(C) The documents shall require that
prior to issuance of obligations and
while obligations are outstanding,
servicers shall disclose any ownership
interest by the servicer or an affiliate of
the servicer in other whole loans
secured by the same real property that
secures a loan included in the financial
asset pool. The ownership of an
obligation, as defined in this regulation,
shall not constitute an ownership
interest requiring disclosure.

(3) Documentation and
Recordkeeping. The documents creating
the securitization must specify the
respective contractual rights and
responsibilities of all parties and
include the requirements described in
paragraph (b)(3) of this section and use
as appropriate any available

standardized documentation for each
different asset class.

(i) Requirements applicable to all
securitizations. The documents shall
define the contractual rights and
responsibilities of the parties, including
but not limited to representations and
warranties and ongoing disclosure
requirements, and any measures to
avoid conflicts of interest; and provide
authority for the parties, including but
not limited to the originator, sponsor,
servicer, and investors, to fulfill their
respective duties and exercise their
rights under the contracts and clearly
distinguish between any multiple roles
performed by any party.

(ii) Requirements applicable only to
securitizations in which the financial
assets include any residential mortgage
loans:

(A) Servicing and other agreements
must provide servicers with authority,
subject to contractual oversight by any
master servicer or oversight advisor, if
any, to mitigate losses on financial
assets consistent with maximizing the
net present value of the financial asset.
Servicers shall have the authority to
modify assets to address reasonably
foreseeable default, and to take other
action to maximize the value and
minimize losses on the securitized
financial assets. The documents shall
require that the servicers apply industry
best practices for asset management and
servicing. The documents shall require
the servicer to act for the benefit of all
investors, and not for the benefit of any
particular class of investors, that the
servicer must commence action to
mitigate losses no later than ninety (90)
days after an asset first becomes
delinquent unless all delinquencies on
such asset have been cured, and that the
servicer maintains records of its actions
to permit full review by the trustee or
other representative of the investors;
and

(B) The servicing agreement shall not
require a primary servicer to advance
delinquent payments of principal and
interest for more than three payment
periods, unless financing or
reimbursement facilities are available,
which may include, but are not limited
to, the obligations of the master servicer
or issuing entity to fund or reimburse
the primary servicer, or alternative
reimbursement facilities. Such
“financing or reimbursement facilities”
under this paragraph shall not be
dependent for repayment on foreclosure
proceeds.

(4) Compensation. The following
requirements apply only to
securitizations in which the financial
assets include any residential mortgage
loans. Compensation to parties involved

in the securitization of such financial
assets must be structured to provide
incentives for sustainable credit and the
long-term performance of the financial
assets and securitization as follows:

(i) The documents shall require that
any fees or other compensation for
services payable to credit rating
agencies or similar third-party
evaluation companies shall be payable,
in part, over the five (5) year period after
the first issuance of the obligations
based on the performance of
surveillance services and the
performance of the financial assets, with
no more than sixty (60) percent of the
total estimated compensation due at
closing; and

(ii) The documents shall provide that
compensation to servicers shall include
incentives for servicing, including
payment for loan restructuring or other
loss mitigation activities, which
maximizes the net present value of the
financial assets. Such incentives may
include payments for specific services,
and actual expenses, to maximize the
net present value or a structure of
incentive fees to maximize the net
present value, or any combination of the
foregoing that provides such incentives.

(5) Origination and Retention
Requirements.

(i) Requirements applicable to all
securitizations.

(A) Prior to the effective date of
regulations required under new Section
15G of the Securities Exchange Act, 15
U.S.C. 78a et seq., added by Section
941(b) of the Dodd-Frank Wall Street
Reform and Consumer Protection Act,
the documents shall require that the
sponsor retain an economic interest in
a material portion, defined as not less
than five (5) percent, of the credit risk
of the financial assets. This retained
interest may be either in the form of an
interest of not less than five (5) percent
in each of the credit tranches sold or
transferred to the investors or in a
representative sample of the securitized
financial assets equal to not less than
five (5) percent of the principal amount
of the financial assets at transfer. This
retained interest may not be sold or
pledged or hedged, except for the
hedging of interest rate or currency risk,
during the term of the securitization.

(B) Upon the effective date of
regulations required under new Section
15G of the Securities Exchange Act, 15
U.S.C. 78a et seq., added by Section
941(b) of the Dodd-Frank Wall Street
Reform and Consumer Protection Act,
such final regulations shall exclusively
govern the requirement to retain an
economic interest in a portion of the
credit risk of the financial assets under
this rule.
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(ii) Requirements applicable only to
securitizations in which the financial
assets include any residential mortgage
loans:

(A) The documents shall require the
establishment of a reserve fund equal to
at least five (5) percent of the cash
proceeds of the securitization payable to
the sponsor to cover the repurchase of
any financial assets required for breach
of representations and warranties. The
balance of such fund, if any, shall be
released to the sponsor one year after
the date of issuance.

(B) The documents shall include a
representation that the assets shall have
been originated in all material respects
in compliance with statutory,
regulatory, and originator underwriting
standards in effect at the time of
origination. The documents shall
include a representation that the
mortgages included in the securitization
were underwritten at the fully indexed
rate, based upon the borrowers’ ability
to repay the mortgage according to its
terms, and rely on documented income
and comply with all existing
supervisory guidance governing the
underwriting of residential mortgages,
including the Interagency Guidance on
Non-Traditional Mortgage Products,
October 5, 2006, and the Interagency
Statement on Subprime Mortgage
Lending, July 10, 2007, and such other
or additional regulations or guidance
applicable to insured depository
institutions at the time of loan
origination. Residential mortgages
originated prior to the issuance of such
guidance shall meet all supervisory
guidance governing the underwriting of
residential mortgages then in effect at
the time of loan origination.

(c) Other requirements. (1) The
transaction should be an arms length,
bona fide securitization transaction. The
documents shall require that the
obligations issued in a securitization
shall not be predominantly sold to an
affiliate (other than a wholly-owned
subsidiary consolidated for accounting
and capital purposes with the sponsor)
or insider of the sponsor;

(2) The securitization agreements are
in writing, approved by the board of
directors of the bank or its loan
committee (as reflected in the minutes
of a meeting of the board of directors or
committee), and have been,
continuously, from the time of
execution in the official record of the
bank;

(3) The securitization was entered
into in the ordinary course of business,
not in contemplation of insolvency and
with no intent to hinder, delay or
defraud the bank or its creditors;

(4) The transfer was made for
adequate consideration;

(5) The transfer and/or security
interest was properly perfected under
the UCC or applicable state law;

(6) The transfer and duties of the
sponsor as transferor must be evidenced
in a separate agreement from its duties,
if any, as servicer, custodian, paying
agent, credit support provider or in any
capacity other than the transferor; and

(7) The documents shall require that
the sponsor separately identify in its
financial asset data bases the financial
assets transferred into any securitization
and maintain an electronic or paper
copy of the closing documents for each
securitization in a readily accessible
form, a current list of all of its
outstanding securitizations and issuing
entities, and the most recent Form 10—
K, if applicable, or other periodic
financial report for each securitization
and issuing entity. The documents shall
provide that to the extent serving as
servicer, custodian or paying agent for
the securitization, the sponsor shall not
comingle amounts received with respect
to the financial assets with its own
assets except for the time, not to exceed
two business days, necessary to clear
any payments received. The documents
shall require that the sponsor shall make
these records readily available for
review by the FDIC promptly upon
written request.

(d) Safe harbor—(1) Participations.
With respect to transfers of financial
assets made in connection with
participations, the FDIC as conservator
or receiver shall not, in the exercise of
its statutory authority to disaffirm or
repudiate contracts, reclaim, recover, or
recharacterize as property of the
institution or the receivership any such
transferred financial assets, provided
that such transfer satisfies the
conditions for sale accounting treatment
under generally accepted accounting
principles, except for the “legal
isolation” condition that is addressed by
this section. The foregoing paragraph
shall apply to a last-in, first-out
participation, provided that the transfer
of a portion of the financial asset
satisfies the conditions for sale
accounting treatment under generally
accepted accounting principles that
would have applied to such portion if
it had met the definition of a
“participating interest,” except for the
“legal isolation” condition that is
addressed by this section.

(2) Transition period safe harbor.
With respect to:

(i) Any participation or securitization
for which transfers of financial assets
were made on or before December 31,
2010 or

(ii) Any obligations of revolving trusts
or master trusts, for which one or more
obligations were issued as of the date of
adoption of this rule, or

(iii) Any obligations issued under
open commitments up to the maximum
amount of such commitments as of the
date of adoption of this rule if one or
more obligations were issued under
such commitments on or before
December 31, 2010, the FDIC as
conservator or receiver shall not, in the
exercise of its statutory authority to
disaffirm or repudiate contracts,
reclaim, recover, or recharacterize as
property of the institution or the
receivership the transferred financial
assets notwithstanding that the transfer
of such financial assets does not satisfy
all conditions for sale accounting
treatment under generally accepted
accounting principles as effective for
reporting periods after November 15,
2009, provided that such transfer
satisfied the conditions for sale
accounting treatment under generally
accepted accounting principles in effect
for reporting periods before November
15, 2009, except for the “legal isolation”
condition that is addressed by this
paragraph and the transaction otherwise
satisfied the provisions of § 360.6 in
effect prior to the effective date of this
regulation.

(3) For securitizations meeting sale
accounting requirements. With respect
to any securitization for which transfers
of financial assets were made after
December 31, 2010, or from a master
trust or revolving trust established after
adoption of this rule or from any open
commitments that do not meet the
requirements of paragraph (d)(2) of this
section, and which complies with the
requirements applicable to that
securitization as set forth in paragraphs
(b) and (c) of this section, the FDIC as
conservator or receiver shall not, in the
exercise of its statutory authority to
disaffirm or repudiate contracts,
reclaim, recover, or recharacterize as
property of the institution or the
receivership such transferred financial
assets, provided that such transfer
satisfies the conditions for sale
accounting treatment under generally
accepted accounting principles in effect
for reporting periods after November 15,
2009, except for the “legal isolation”
condition that is addressed by this
paragraph (d)(3).

(4) For securitization not meeting sale
accounting requirements.

With respect to any securitization for
which transfers of financial assets were
made after December 31, 2010, or from
a master trust or revolving trust
established after adoption of this rule or
from any open commitments that do not
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meet the requirements of paragraph
(d)(2) or (d)(3) of this section, and which
complies with the requirements
applicable to that securitization as set
forth in paragraphs (b) and (c) of this
section, but where the transfer does not
satisfy the conditions for sale
accounting treatment set forth by
generally accepted accounting
principles in effect for reporting periods
after November 15, 2009:

(i) Monetary default. If at any time
after appointment, the FDIC as
conservator or receiver is in a monetary
default under a securitization due to its
failure to pay or apply collections from
the financial assets received by it in
accordance with the securitization
documents, whether as servicer or
otherwise, and remains in monetary
default for ten (10) business days after
actual delivery of a written notice to the
FDIC pursuant to paragraph (f) of this
section requesting the exercise of
contractual rights because of such
monetary default, the FDIC hereby
consents pursuant to 12 U.S.C.
1821(e)(13)(C) and 12 U.S.C. 1825(b)(2)
to the exercise of any contractual rights
in accordance with the documents
governing such securitization, including
but not limited to taking possession of
the financial assets and exercising self-
help remedies as a secured creditor
under the transfer agreements, provided
no involvement of the receiver or
conservator is required other than such
consents, waivers, or execution of
transfer documents as may be
reasonably requested in the ordinary
course of business in order to facilitate
the exercise of such contractual rights.
Such consent shall not waive or
otherwise deprive the FDIC or its
assignees of any seller’s interest or other
obligation or interest issued by the
issuing entity and held by the FDIC or
its assignees, but shall serve as full
satisfaction of the obligations of the
insured depository institution in
conservatorship or receivership and the
FDIC as conservator or receiver for all
amounts due.

(ii) Repudiation. If the FDIC as
conservator or receiver provides a
written notice of repudiation of the
securitization agreement pursuant to
which the financial assets were
transferred, and the FDIC does not pay
damages, defined in this paragraph,
within ten (10) business days following
the effective date of the notice, the FDIC
hereby consents pursuant to 12 U.S.C.
1821(e)(13)(C) and 12 U.S.C. 1825(b)(2)
to the exercise of any contractual rights
in accordance with the documents
governing such securitization, including
but not limited to taking possession of
the financial assets and exercising self-

help remedies as a secured creditor
under the transfer agreements, provided
no involvement of the receiver or
conservator is required other than such
consents, waivers, or execution of
transfer documents as may be
reasonably requested in the ordinary
course of business in order to facilitate
the exercise of such contractual rights.
For purposes of this paragraph, the
damages due shall be in an amount
equal to the par value of the obligations
outstanding on the date of appointment
of the conservator or receiver, less any
payments of principal received by the
investors through the date of
repudiation, plus unpaid, accrued
interest through the date of repudiation
in accordance with the contract
documents to the extent actually
received through payments on the
financial assets received through the
date of repudiation. Upon payment of
such repudiation damages, all liens or
claims on the financial assets created
pursuant to the securitization
documents shall be released. Such
consent shall not waive or otherwise
deprive the FDIC or its assignees of any
seller’s interest or other obligation or
interest issued by the issuing entity and
held by the FDIC or its assignees, but
shall serve as full satisfaction of the
obligations of the insured depository
institution in conservatorship or
receivership and the FDIC as
conservator or receiver for all amounts
due.

(iii) Effect of repudiation. If the FDIC
repudiates or disaffirms a securitization
agreement, it shall not assert that any
interest payments made to investors in
accordance with the securitization
documents before any such repudiation
or disaffirmance remain the property of
the conservatorship or receivership.

(e) Consent to certain actions. Prior to
repudiation or, in the case of a monetary
default referred to in paragraph (d)(4)(i)
of this section, prior to the effectiveness
of the consent referred to therein, the
FDIC as conservator or receiver consents
pursuant to 12 U.S.C. 1821(e)(13)(C) to
the making of, or if serving as servicer,
shall make, the payments to the
investors to the extent actually received
through payments on the financial
assets (but in the case of repudiation,
only to the extent supported by
payments on the financial assets
received through the date of the giving
of notice of repudiation) in accordance
with the securitization documents, and,
subject to the FDIC’s rights to repudiate
such agreements, consents to any
servicing activity required in
furtherance of the securitization or, if
acting as servicer the FDIC as receiver
or conservator shall perform such

servicing activities in accordance with
the terms of the applicable servicing
agreements, with respect to the financial
assets included in securitizations that
meet the requirements applicable to that
securitization as set forth in paragraphs
(b) and (c) of this section.

(f) Notice for consent. Any party
requesting the FDIC’s consent as
conservator or receiver under 12 U.S.C.
1821(e)(13)(C) and 12 U.S.C. 1825(b)(2)
pursuant to paragraph (d)(4)(i) of this
section shall provide notice to the
Deputy Director, Division of Resolutions
and Receiverships, Federal Deposit
Insurance Corporation, 550 17th Street,
NW., F-7076, Washington, DC 20429—
0002, and a statement of the basis upon
which such request is made, and copies
of all documentation supporting such
request, including without limitation a
copy of the applicable agreements and
of any applicable notices under the
contract.

(g) Contemporaneous requirement.
The FDIC will not seek to avoid an
otherwise legally enforceable agreement
that is executed by an insured
depository institution in connection
with a securitization or in the form of
a participation solely because the
agreement does not meet the
“contemporaneous” requirement of 12
U.S.C. 1821(d)(9), 1821(n)(4)(1), or
1823(e).

(h) Limitations. The consents set forth
in this section do not act to waive or
relinquish any rights granted to the
FDIC in any capacity, pursuant to any
other applicable law or any agreement
or contract except as specifically set
forth herein. Nothing contained in this
section alters the claims priority of the
securitized obligations.

(i) No waiver. Except as specifically
set forth herein, this section does not
authorize, and shall not be construed as
authorizing the waiver of the
prohibitions in 12 U.S.C. 1825(b)(2)
against levy, attachment, garnishment,
foreclosure, or sale of property of the
FDIC, nor does it authorize nor shall it
be construed as authorizing the
attachment of any involuntary lien upon
the property of the FDIC. Nor shall this
section be construed as waiving,
limiting or otherwise affecting the rights
or powers of the FDIC to take any action
or to exercise any power not specifically
mentioned, including but not limited to
any rights, powers or remedies of the
FDIC regarding transfers or other
conveyances taken in contemplation of
the institution’s insolvency or with the
intent to hinder, delay or defraud the
institution or the creditors of such
institution, or that is a fraudulent
transfer under applicable law.
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(j) No assignment. The right to
consent under 12 U.S.C. 1821(e)(13)(C)
or 12 U.S.C. 1825(b)(2), may not be
assigned or transferred to any purchaser
of property from the FDIC, other than to
a conservator or bridge bank.

(k) Repeal. This section may be
repealed by the FDIC upon 30 days
notice provided in the Federal Register,
but any repeal shall not apply to any
issuance made in accordance with this
section before such repeal.

By order of the Board of Directors.

Dated at Washington, DC, this 27th day of
September 2010.

Robert E. Feldman,

Executive Secretary, Federal Deposit
Insurance Corporation.

[FR Doc. 2010-24595 Filed 9-28-10; 4:15 pm]
BILLING CODE 6714-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0907; Directorate
Identifier 2010-SW-044—-AD; Amendment
39-16436; AD 2010-20-02]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France (Eurocopter) Model AS332C, L,
L1, and L2 Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) for the
specified Eurocopter model helicopters.
This action requires replacing each
affected hydraulic pump with an
airworthy hydraulic pump. This
amendment is prompted by the loss of
the proper functioning of a hydraulic
pump because of the deterioration of the
pump seals and the loss of hydraulic
fluid caused by incorrect positioning of
the piston liner. The actions specified in
this AD are intended to prevent loss of
hydraulic power and subsequent loss of
control of the helicopter.

DATES: Effective October 15, 2010.

Comments for inclusion in the Rules
Docket must be received on or before
November 29, 2010.

ADDRESSES: Use one of the following
addresses to submit comments on this
AD:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DG 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

You may get the service information
identified in this AD from American
Eurocopter Corporation, 2701 Forum
Drive, Grand Prairie, TX 75053—4005,
telephone (800) 232—0323, fax (972)
641-3710, or at http://
www.eurocopter.com.

Examining the Docket: You may
examine the docket that contains the
AD, any comments, and other
information on the Internet at http://
www.regulations.gov, or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The Docket
Operations office (telephone (800) 647—
5527) is located in Room W12-140 on
the ground floor of the West Building at
the street address stated in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Ed
Cuevas, Aviation Safety Engineer, FAA,
Rotorcraft Directorate, Safety
Management Group, 2601 Meacham
Blvd., Fort Worth, Texas 76137,
telephone (817) 222-5355, fax (817)
222-5961.

SUPPLEMENTARY INFORMATION:
Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Emergency AD No. 2010-0043R1-E,
dated March 26, 2010, to correct an
unsafe condition for the specified
Eurocopter model helicopters. EASA
advises of the loss of the right-hand
(RH) hydraulic power system on an
AS332L2 helicopter. The pilot saw the
hydraulic system “low level” warning
light come on during the approach
phase. Investigation revealed a
hydraulic fluid leak from the hydraulic
pump casing due to deterioration of the
pump seals resulting from an incorrectly
positioned compensating piston liner.
EASA states that this non-compliant
repair process was used by the
following repair stations: HELIKOPTER
SERVICE, ASTEC HELICOPTER
SERVICE, and HELI-ONE. They further
state that if this condition occurs on

both pumps of a helicopter, it could
result in loss of the RH and left-hand
(LH) hydraulic power systems and
consequently may lead to the loss of
helicopter controllability.

Related Service Information

Eurocopter has issued an Emergency
Alert Service Bulletin (EASB) with two
numbers (01.00.78 and 01.00.43), dated
March 11, 2010. EASB No. 01.00.78
applies to United States type-
certificated Model AS332C, L, L1, and
L2 helicopters; civil Model AS332C1
not type-certificated in the United
States; and military Model AS332B, B1,
M, M1, and F1 helicopters that are not
type-certificated in the United States.
EASB No. 01.00.43 applies to military
Model AS532A2, U2, UG, AC, UL, AL,
SC, and UE helicopters that are not
type-certificated in the United States.
The EASB specifies identifying affected
hydraulic pumps, prohibiting flights for
all helicopters fitted with two of the
affected hydraulic pumps until at least
one of the affected pumps is replaced,
replacing all affected hydraulic pumps
with airworthy pumps within 10
months, and returning any affected
hydraulic pump to have it checked and,
where necessary, reconditioned.

EASA classified this EASB as
mandatory and issued EASA Emergency
AD No. 2010-0043R1-E, dated March
26, 2010, to ensure the continued
airworthiness of these helicopters.

FAA'’s Evaluation and Unsafe Condition
Determination

These helicopters have been approved
by the aviation authority of France and
are approved for operation in the United
States. Pursuant to our bilateral
agreement with France, EASA, their
technical representative, has notified us
of the unsafe condition described in the
EASA AD. We are issuing this AD
because we evaluated all information
provided by EASA and determined the
unsafe condition exists and is likely to
exist or develop on other helicopters of
these same type designs.

Differences Between This AD and the
EASA AD

We refer to flight hours as hours time-
in-service (TIS). We require each
affected hydraulic pump be replaced
with an airworthy pump within 15
hours TIS. We do not use the calendar
date used in the EASA AD because that
date has already passed.

FAA’s Determination and Requirements
of This AD

This unsafe condition is likely to exist
or develop on other helicopters of the
same type design. Therefore, this AD is
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being issued to prevent loss of the
hydraulic power system and subsequent
loss of control of the helicopter. This
AD requires, within 15 hours TIS,
replacing each affected hydraulic pump
with an airworthy hydraulic pump or, if
the replacement hydraulic pump is one
to which this AD applies, the hydraulic
pump must have been overhauled or
repaired after February 1, 2010.

The short compliance time involved
is required because the previously
described critical unsafe condition can
adversely affect the controllability of the
helicopter. Therefore, replacing each
affected hydraulic pump with an
airworthy hydraulic pump is required
within 15 hours TIS, a very short
compliance time, and this AD must be
issued immediately.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Costs of Compliance

We estimate that this AD will affect
about 6 helicopters of U. S. registry. We
also estimate that it will take about V2
work-hour to review maintenance
records for the presence of an affected
hydraulic pump and 2 work-hours to
change out a hydraulic pump. The
average labor rate is $85 per work-hour.
Required parts will cost about $40,448
to replace a hydraulic pump. Based on
these figures, we estimate the cost of
this AD on U.S. operators is $122,109,
assuming 3 hydraulic pumps are
replaced.

Comments Invited

This AD is a final rule that involves
requirements that affect flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
written data, views, or arguments
regarding this AD. Send your comments
to an address listed under ADDRESSES.
Include “Docket No. FAA-2010-0907;
Directorate Identifier 2010-SW-044—
AD?” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the AD. We will consider all comments
received by the closing date and may
amend the AD in light of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA

personnel concerning this AD. Using the
search function of the docket Web site,
you can find and read the comments to
any of our dockets, including the name
of the individual who sent the

comment. You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78).

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD. See the AD docket to examine
the economic evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,

the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. Section 39.13 is amended by adding
a new airworthiness directive to read as
follows:

2010-20-02 EUROCOPTER FRANCE:
Amendment 39-16436; Docket No.
FAA—-2010-0907; Directorate Identifier
2010-SW-044—-AD.

Applicability: Model AS332C, L, L1, and
L2 helicopters, certificated in any category,
with a MESSIER-BUGATTI hydraulic pump,
part number C24160045, C24160045-1,
C24160045-100, C24160046, C24160046-1,
or C24160046-100, installed, which was
overhauled or repaired by HELIKOPTER
SERVICE, ASTEC HELICOPTER SERVICE, or
HELI-ONE on or before February 1, 2010.

Compliance: Within 15 hours time-in-
service, unless accomplished previously.

To prevent loss of the hydraulic power
system and subsequent loss of control of the
helicopter, do the following:

(a) Replace each affected hydraulic pump
with an airworthy hydraulic pump. Do not
install any hydraulic pump to which this AD
applies unless the hydraulic pump has been
overhauled or repaired after February 1, 2010
and is airworthy.

(b) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Manager; Safety
Management Group, Rotorcraft Directorate,
FAA, ATTN: Ed Cuevas, Aviation Safety
Engineer, 2601 Meacham Blvd., Fort Worth,
Texas 76137, telephone (817) 222-5355, fax
(817) 222—-5961, for information about
previously approved alternative methods of
compliance.

(c) The Joint Aircraft System/Component
(JASC) Code is 2913: Hydraulic Pump.

(d) This amendment becomes effective on
October 15, 2010.

Note: The subject of this AD is addressed
in European Aviation Safety Agency
Emergency AD No. 2010-0043R1-E, dated
March 26, 2010, and Eurocopter Emergency
Alert Service Bulletin No. 01.00.78 and No.
01.00.43, dated March 11, 2010.

Issued in Fort Worth, Texas, on September
9, 2010.

Mark R. Schilling,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2010-24475 Filed 9-29-10; 8:45 am|
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30745; Amdt. No. 3392]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective September
30, 2010. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of September
30, 2010.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/
code of federal regulations/
ibr locations.html.

Availability—All SIAPs and Takeoff
Minimums and ODPs are available

online free of charge. Visit http://
www.nfdc.faa.gov to register.
Additionally, individual SIAP and
Takeoff Minimums and ODP copies may
be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Harry J. Hodges, Flight Procedure
Standards Branch (AFS—420), Flight
Technologies and Programs Divisions,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd. Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
Telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends title 14 of the Code of Federal
Regulations, part 97 (14 CFR part 97), by
establishing, amending, suspending, or
revoking SIAPS, Takeoff Minimums
and/or ODPS. The complete regulators
description of each SIAP and its
associated Takeoff Minimums or ODP
for an identified airport is listed on FAA
form documents which are incorporated
by reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR 97.20. The applicable FAA Forms
are FAA Forms 8260-3, 8260—4, 8260—
5, 8260—15A, and 8260-15B when
required by an entry on 8260-15A.

The large number of SIAPs, Takeoff
Minimums and ODPs, in addition to
their complex nature and the need for
a special format make publication in the
Federal Register expensive and
impractical. Furthermore, airmen do not
use the regulatory text of the SIAPs,
Takeoff Minimums or ODPs, but instead
refer to their depiction on charts printed
by publishers of aeronautical materials.
The advantages of incorporation by
reference are realized and publication of
the complete description of each SIAP,
Takeoff Minimums and ODP listed on
FAA forms is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAPs
and the effective dates of the, associated
Takeoff Minimums and ODPs. This
amendment also identifies the airport
and its location, the procedure, and the
amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as contained in the transmittal.
Some SIAP and Takeoff Minimums and

textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts. The circumstances which
created the need for some SIAP and
Takeoff Minimums and ODP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPS and Takeoff
Minimums and ODPS, an effective date
at least 30 days after publication is
provided.

Further, the SIAPs and Takeoff
Minimums and ODPS contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPS and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
that notice and public procedures before
adopting these SIAPS, Takeoff
Minimums and ODPs are impracticable
and contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26,1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. For the same reason, the
FAA certifies that this amendment will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC, on September
17, 2010.

John M. Allen,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, title 14, Code
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of Federal Regulations, part 97 (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures and/or Takeoff Minimums
and/or Obstacle Departure Procedures
effective at 0902 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective October 21 2010

Daytona Beach, FL, Daytona Beach Intl,
RNAYV (GPS) Z RWY 7L, Orig-B

Lewiston, ID, Lewiston-Nez Perce County,
RNAV (RNP) RWY 30, Orig-A

Rock Hill, SC, Rock Hill/York Co/Bryant
Field, ILS OR LOC RWY 2, Amdt 1A

Effective November 18, 2010

Atmore, AL, Atmore Muni, Takeoff
Minimums and Obstacle DP, Amdt 1

Batesville, AR, Batesville Rgnl, Takeoff
Minimums and Obstacle DP, Amdt 3

Batesville, AR, Batesville Rgnl, LOC RWY 8,
Amdt 1

Batesville, AR, Batesville Rgnl, RNAV (GPS)
RWY 8, Amdt 1A

Batesville, AR, Batesville Rgnl, RNAV (GPS)
RWY 26, Amdt 1

Springdale, AR, Springdale Muni, Takeoff
Minimums and Obstacle DP, Amdt 5

Rifle, CO, Garfield County Rgnl, ILS RWY 26,
Amdt 2

Rifle, CO, Garfield County Rgnl, LOC/DME~
A, Amdt 8

Rifle, CO, Garfield County Rgnl, RNAV (GPS)
W RWY 26, Amdt 1

Rifle, CO, Garfield County Rgnl, RNAV (GPS)
X RWY 26, Amdt 1

Rifle, CO, Garfield County Rgnl, RNAV (GPS)
Y RWY 8, Amdt 1

Rifle, CO, Garfield County Rgnl, RNAV (RNP)
Y RWY 26, Amdt 1

Rifle, CO, Garfield County Rgnl, RNAV (RNP)
ZRWY 8, Amdt 1

Rifle, CO, Garfield County Rgnl, RNAV (RNP)
Z RWY 26, Amdt 1

Rifle, CO, Garfield County Rgnl, SQUAT
THREE GRAPHIC OBSTACLE DP

Rifle, CO, Garfield County Rgnl, Takeoff
Minimums and Obstacle DP, Amdt 9

Rifle, CO, Garfield County Rgnl, VOR/DME-
C, Amdt 2

Augusta, GA, Augusta Rgnl at Bush Field,
RNAV (GPS)-A, Orig

Valdosta, GA, Valdosta Rgnl, ILS OR LOC
RWY 35, Amdt 7

Valdosta, GA, Valdosta Rgnl, RNAV (GPS)
RWY 4, Orig

Valdosta, GA, Valdosta Rgnl, RNAV (GPS)
RWY 17, Amdt 1

Valdosta, GA, Valdosta Rgnl, RNAV (GPS)
RWY 35, Amdt 1

Valdosta, GA, Valdosta Rgnl, Takeoff
Minimums and Obstacle DP, Amdt 2

Flora, IL, Flora Muni, Takeoff Minimums and
Obstacle DP, Amdt 2

Litchfield, IL, Litchfield Muni, NDB RWY 9,
Amdt 6, CANCELLED

Litchfield, IL, Litchfield Muni, NDB RWY 27,
Amdt 8, CANCELLED

Johnson, KS, Stanton County Muni, NDB
RWY 17, Amdt 2

Johnson, KS, Stanton County Muni, RNAV
(GPS) RWY 17, Amdt 1

Johnson, KS, Stanton County Muni, RNAV
(GPS) RWY 35, Amdt 1

Johnson, KS, Stanton County Muni, Takeoff
Minimums and Obstacle DP, Orig

Olathe, KS, Johnson County Executive,
RNAYV (GPS) RWY 36, Amdt 1A

Bowling Green. KY. Bowling Green-Warren
County Rgnl, Takeoff Minimums and
Obstacle DP, Amdt 2

Minden, LA, Minden-Webster, Takeoff
Minimums and Obstacle DP, Orig

Cumberland, MD, Greater Cumberland Rgnl,
Takeoff Minimums and Obstacle DP, Amdt
5

West Plains, MO, West Plains Rgnl, RNAV
(GPS) RWY 18, Amdt 1

West Plains, MO, West Plains Rgnl, RNAV
(GPS) RWY 36, Amdt 1

West Plains, MO, West Plains Rgnl, Takeoff
Minimums and Obstacle DP, Amdt 1

West Plains, MO, West Plains Rgnl, VOR
RWY 36, Amdt 1

Tunica, MS, Tunica Muni, Takeoff
Minimums and Obstacle DP, Amdt 2

Valley City, ND, Barnes County Muni, NDB
OR GPS RWY 31, Amdt 3, CANCELLED

Portales, NM, Portales Muni, NDB RWY 1,
Amdt 1, CANCELLED

Bucyrus, OH, Port Bucyrus-Crawford County,
Takeoff Minimums and Obstacle DP, Amdt

2

Cleveland, OH, Burke Lakefront, Takeoff
Minimums and Obstacle DP, Amdt 5

Cleveland, OH, Cleveland-Hopkins Intl,
Takeoff Minimums and Obstacle DP, Amdt
16

Cleveland, OH, Cuyahoga County, Takeoff
Minimums and Obstacle DP, Amdt 1

Lima, OH, Lima Allen County, ILS OR LOC
RWY 28, Amdt 4A

Lima, OH, Lima Allen County, RNAV (GPS)
RWY 28, Amdt 1A

Lima, OH, Lima Allen County, VOR RWY 28,
Amdt 16A

Medina, OH, Medina Muni, Takeoff
Minimums and Obstacle DP, Amdt 4

Mt. Gilead, OH, Morrow County, Takeoff
Minimums and Obstacle DP, Amdt 2

Napoleon, OH, Henry County, Takeoff
Minimums and Obstacle DP, Orig

Painesville, OH, Goncord Airpark, Takeoff
Minimums and Obstacle DP, Amdt 3

Tiffin, OH, Seneca County, RNAV (GPS)
RWY 6, Orig-A

Tiffin, OH, Seneca County, VOR RWY 6,
Amdt 9A

Van Wert, OH, Van Wert County, NDB RWY
9, Amdt 3A

Willoughby, OH, Willoughby Lost Nation
Muni, Takeoff Minimums and Obstacle DP,
Amdt 3

Perry, OK, Perry Muni, Takeoff Minimums
and Obstacle DP, Orig

Arlington, TX, Arlington Muni, ILS OR LOC/
DME RWY 34, Amdt 1

Arlington, TX, Arlington Muni, RNAV (GPS)
RWY 34, Amdt 2

Arlington, TX, Arlington Muni, VOR/DME
RWY 34, Amdt 2

College Station, TX, Easterwood Field, RNAV
(GPS) RWY 10, Orig-A

College Station, TX, Easterwood Field, VOR
OR TACAN RWY 10, Amdt 19A

Jasper, TX, Jasper County-Bell Field, NDB
RWY 18, Amdt 10, CANCELLED

Toledo, WA, Ed Carlson Memorial Field-
South Lewis Co, ATASY ONE Graphic
Obstacle DP

Toledo, WA, Ed Carlson Memorial Field-
South Lewis Co, RNAV (GPS) RWY 6, Orig

Toledo, WA, Ed Carlson Memorial Field-
South Lewis Co, RNAV (GPS) RWY 24,
Orig

Toledo, WA, Ed Carlson Memorial Field-
South Lewis Co, Takeoff Minimums and
Obstacle DP, Orig

Eagle River, WI, Eagle River Union, NDB
RWY 22, Amdt 6, CANCELLED

Wausau, WI, Wausau Downtown, Takeoff
Minimums and Obstacle DP, Amdt 5

Williamson, WV, Mingo County Rgnl,
Takeoff Minimums and Obstacle DP, Orig

[FR Doc. 2010-24119 Filed 9-29-10; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
14 CFR Part 97

[Docket No. 30746; Amdt. No. 3393]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective September
30, 2010. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
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of the Federal Register as of September
30, 2010.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169, or

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/
code_of federal regulations/
ibr locations.html.

Availability—All SIAPs are available
online free of charge. Visit http://
nfdc.faa.gov to register. Additionally,
individual SIAP and Takeoff Minimums
and ODP copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Harry J. Hodges, Flight Procedure
Standards Branch (AFS—420) Flight
Technologies and Programs Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14, Code of Federal
Regulations, Part 97 (14 CFR part 97) by
amending the referenced SIAPs. The
complete regulatory description of each
SIAP is listed on the appropriate FAA
Form 8260, as modified by the National
Flight Data Center (FDC)/Permanent
Notice to Airmen (P-NOTAM), and is
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of Title 14 of
the Code of Federal Regulations.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAP
and the corresponding effective dates.
This amendment also identifies the
airport and its location, the procedure
and the amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP as amended in the
transmittal. For safety and timeliness of
change considerations, this amendment
incorporates only specific changes
contained for each SIAP as modified by
FDC/P-NOTAMs.

The SIAPs, as modified by FDC P—
NOTAM, and contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these changes to
SIAPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been
previously issued by the FAA in a FDC
NOTAM as an emergency action of
immediate flight safety relating directly
to published aeronautical charts. The
circumstances which created the need
for all these SIAP amendments requires
making them effective in less than 30
days.

Because of the close and immediate
relationship between these SIAPs and
safety in air commerce, I find that notice
and public procedure before adopting
these SIAPs are impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making these SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established

body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. For the same reason, the
FAA certifies that this amendment will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC, on September
17, 2010.

John M. Allen,
Director, Flight Standards Service.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me, Title 14, Code of
Federal regulations, Part 97, 14 CFR part
97, is amended by amending Standard
Instrument Approach Procedures,
effective at 0901 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, MLS, MLS/DME, MLS/RNAV;
§97.31 RADAR SIAPs; §97.33 RNAV
SIAPs; and § 97.35 COPTER SIAPs,
identified as follows:

* * * Effective Upon Publication

AQZQC State City Airport FDC No. | FDC date Subject
21-Oct-10 | KY LOUISVILLE ..o, LOUISVILLE INTL-STANDIFORD |  0/8285 9/7/10 | THIS NOTAM, PUB-
FIELD. LISHED IN TL 10—
21, IS HEREBY
RESCINDED IN

ITS ENTIRETY.


http://nfdc.faa.gov
http://nfdc.faa.gov

Federal Register/Vol. 75, No. 189/ Thursday, September 30, 2010/Rules and Regulations 60307
AIRRC | state City Airport FDC No. | FDC date Subject
21-0Oct—-10 | CA HALF MOON BAY .....cocovvvvveeeeene HALF MOON BAY .....cccovviveeeeeene 0/0656 9/7/10 | RNAV (GPS) Y RWY
30, ORIG.
21-0Oct—-10 | CA HALF MOON BAY .....cocovvvvveeeeene HALF MOON BAY .....cccovviveeeeeene 0/0657 9/7/10 | RNAV (GPS) Y RWY
12, ORIG.
21-0Oct—-10 | CA HALF MOON BAY .....coccevvveeeeeene HALF MOON BAY .....cccovviveeeeeene 0/0658 9/7/10 | RNAV (GPS) Z RWY
12, ORIG.
21-0Oct—-10 | CA HALF MOON BAY .....coccevvveeeeeene HALF MOON BAY .....cccovviveeeeeene 0/0659 9/7/10 | RNAV (GPS) Z RWY
30, ORIG.
21-0Oct-10 | RI BLOCK ISLAND .....coceevevreeeeeenne BLOCK ISLAND STATE ................ 0/0748 9/7/10 | RNAV (GPS) RWY
10, ORIG-A.
21-0Oct-10 | RI BLOCK ISLAND .....coceevevreeeeeenne BLOCK ISLAND STATE ................ 0/0752 9/7/10 | VOR/DME RWY 10,
AMDT 5A.
21-Oct—10 | VA RICHMOND ....ooovieeeieiiveeeee e RICHMOND INTL .oeeeeeiiieeeeeeeee 0/0805 9/7/10 | VOR RWY 25, AMDT
16A.
21-Oct—10 | VA RICHMOND ....ooovieeeieiiveeeee e RICHMOND INTL .oeeeeeiiieeeeeeeee 0/0806 9/7/10 | VOR RWY 20, AMDT
1A.
21-Oct—10 | VA RICHMOND ....ooovieeeieiiveeeee e RICHMOND INTL .ooeeeeiiieeeeeeeee 0/0807 9/7/10 | VOR RWY 16, AMDT
27A.
21-Oct—-10 | GA GRIFFIN .ot GRIFFIN-SPALDING COUNTY ..... 0/2036 9/7/10 | GPS RWY 14, ORIG-
A.
21-Oct—-10 | GA GRIFFIN .ot GRIFFIN-SPALDING COUNTY ..... 0/2037 9/7/10 | GPS RWY 32, ORIG—
A.
21-Oct—10 | VA FREDERICKSBURG ...........ccccuvuee. SHANNON ..., 0/2537 9/7/10 | GPS RWY 24, ORIG-
B.
21-Oct—10 | VA FREDERICKSBURG ...........ccccuvuee. SHANNON ..., 0/2539 9/7/10 | NDB RWY 24, AMDT
2B.
21-0Oct-10 | AL TALLADEGA ...oooeeeeeeeeeeeeeeeeenn TALLADEGA MUNI .....oeveveeeeinnnnns 0/3032 9/7/10 | VOR/DME RWY 3,
AMDT 5.
21-Oct—10 | VA SALUDA ..o, HUMMEL FIELD .......................L 0/4180 9/14/10 | GPS RWY 1, ORIG-
A.
21-Oct—10 | VA CHASE CITY ..o CHASE CITY MUNI ......oeevreeee. 0/4228 9/14/10 | RNAV (GPS) RWY
18, ORIG.
21-Oct—10 | VA CHASE CITY ..o CHASE CITY MUNI ......oeevreeee. 0/4229 9/14/10 | RNAV (GPS) RWY
36, ORIG-A.
21-Oct—-10 | MA BOSTON ..oooeiiieeeeeeeeeeeee e, GEN EDWARD LAWRENCE 0/5055 9/7/10 | VOR/DME RWY 33L,
LOGAN INTL. AMDT 2C.
21-Oct—-10 | MA BOSTON ..oooeiiieeeeeeeeeeeee e, GEN EDWARD LAWRENCE 0/5057 9/7/10 | VOR/DME RWY 27,
LOGAN INTL. AMDT 2B.
21-Oct—-10 | MA BOSTON ..oooeiiieeeeeeeeeeeee e, GEN EDWARD LAWRENCE 0/5058 9/7/10 | VOR/DME RWY 15R,
LOGAN INTL. AMDT 2A.
21-Oct—-10 | MA BOSTON ..oooiiieeeeeeeeeteee e GEN EDWARD LAWRENCE 0/5088 9/7/10 | ILS RWY 22L, AMDT
LOGAN INTL. 7.
21-Oct—-10 | MA BOSTON ..oooeiietieeeeeeeeeeee e GEN EDWARD LAWRENCE 0/5089 9/7/10 | VOR/DME OR GPS
LOGAN INTL. A, ORIG-A.
21-Oct—-10 | MA BOSTON ..oooeiietieeeeeeeeeeee e GEN EDWARD LAWRENCE 0/5092 9/7/10 | ILS RWY 27, AMDT
LOGAN INTL. 2.
21-0Oct-10 | FL TAMPA oo TAMPA INTL .oeeeveeie 0/8288 9/13/10 | RNAV (GPS) RWY
36L, AMDT 1.
21-Oct—-10 | CA HAYWARD ... HAYWARD EXECUTIVE ............... 0/8839 9/7/10 | LOC/DME RWY 28L,
AMDT 1B.
21-0Oct—-10 | CA HAYWARD ..o, HAYWARD EXECUTIVE ............... 0/8843 9/7/10 | VOR/DME OR GPS

B, AMDT 1C.

[FR Doc. 2010-24109 Filed 9-29-10; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND

HUMAN SERVICES

Food and Drug Administration

21 CFR Part 522

[Docket No. FDA—2010-N-0002]

Implantation or Injectable Dosage
Form New Animal Drugs;
Dexmedetomidine

AGENCY: Food and Drug Administration,

HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by Orion
Corp. The supplemental NADA
provides for veterinary prescription use
of dexmedetomidine hydrochloride
injectable solution as a preanesthetic to
general anesthesia in cats.

DATES: This rule is effective September

30, 2010.

FOR FURTHER INFORMATION CONTACT:
Melanie R. Berson, Center for Veterinary
Medicine (HFV-110), Food and Drug
Administration, 7500 Standish P1.,
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Rockville, MD 20855, 240-276-8337, e-
mail: melanie.berson@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: Orion
Corp., Orionintie 1, 02200 Espoo,
Finland, filed a supplement to NADA
141-267 for DEXDOMITOR
(dexmedetomidine hydrochloride). The
supplemental NADA provides for
veterinary prescription use of
dexmedetomidine hydrochloride
injectable solution as a preanesthetic to
general anesthesia in cats. The
supplemental application is approved as
of August 16, 2010, and the regulations
in 21 CFR 522.558 are amended to
reflect the approval.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii),
summaries of the safety and
effectiveness data and information
submitted to support approval of these
applications may be seen in the Division
of Dockets Management (HF A—305),
Food and Drug Administration, 5630
Fishers Lane, rm. 1061, Rockville, MD
20852, between 9 a.m. and 4 p.m.,
Monday through Friday.

Under section 512(c)(2)(F)(iii) of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 360b(c)(2)(F)(iii)), this
approval qualifies for 3 years of
marketing exclusivity beginning on the
date of approval.

The agency has determined under 21
CFR 25.33 that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 522

Animal drugs.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 522 is amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.

m 2.In §522.558, revise paragraph
(c)(2)(ii) to read as follows:

§522.558 Dexmedetomidine.
* * * * *
* *x %

%g]) * % %

(ii) Indications for use. For use as a
sedative and analgesic to facilitate
clinical examinations, clinical
procedures, minor surgical procedures,
and minor dental procedures; and as a
preanesthetic to general anesthesia.

* * * * *

Dated: September 24, 2010.
Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 2010-24494 Filed 9-29-10; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 558
[Docket No. FDA—-2010-N—0002]

New Animal Drugs for Use in Animal
Feeds; Melengestrol

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to more
accurately reflect the recent approval of
two supplemental new animal drug
applications (NADAs) filed by
Pharmacia & Upjohn Co., a Division of
Pfizer, Inc. The supplemental NADAs
provided for increased levels of
monensin in two-way Type C medicated
feeds containing melengestrol acetate
and monensin, and in three-way Type C
medicated feeds containing
melengestrol acetate, monensin, and
tylosin phosphate for heifers fed in
confinement for slaughter. These
amendments are being made to improve
the accuracy of the regulations.

DATES: This rule is effective September
30, 2010.

FOR FURTHER INFORMATION CONTACT:
Suzanne J. Sechen, Center for Veterinary
Medicine (HFV-126), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 240-276—8105,
email: suzanne.sechen@fda.hhs.gov.
SUPPLEMENTARY INFORMATION: Pharmacia
& Upjohn Co., a Division of Pfizer, Inc.,
235 East 42d St., New York, NY 10017,
filed supplements to NADA 125-476 for
use of liquid MGA 500 (melengestrol
acetate) and RUMENSIN (monensin,
USP) single-ingredient Type A

medicated articles to make two-way
Type C medicated feeds and to NADA
138-870 for use of liquid MGA 500,
RUMENSIN, and TYLAN (tylosin
phosphate) single-ingredient Type A
medicated articles to make three-way
Type C medicated feeds for heifers fed
in confinement for slaughter. The
supplemental NADAs provided for use
of increased levels of monensin,
previously approved for single-
ingredient monensin Type C medicated
feeds under NADA 95-735 (72 FR 653,
January 8, 2007). The supplements were
approved in October 2009 and the
regulations were amended in § 558.342
(21 CFR 558.342) (74 FR 59911,
November 19, 2009; 74 FR 61029,
November 23, 2009).

Labeling submitted with these
supplements also provided for use of a
dry MGA 200 Type A medicated article
in formulating both the two-way and
three-way combination feeds with
increased levels of monensin. This was
consistent with the February 2009
supplemental approvals under NADA
125—476 and NADA 138-870 of these
same two-way and three-way
combinations using dry MGA 200 for
conditions of use that had been
originally approved under Pharmacia &
Upjohn Co.’s NADA 124-309 and
NADA 138-792. Approval of these
supplements in this manner was
intended, in part, to simplify
administration of the two-way and
three-way combinations under a single
NADA file for each combination and to
treat Pharmacia & Upjohn’s applications
in a manner consistent with similar
applications held by other sponsors. As
of February 2009, NADA 124-309 and
NADA 138-792 no longer contained the
most current approved labeling and
were administratively considered part of
NADA 125-476 and NADA 138-870,
respectively.

FDA has noticed that the regulations
in §558.342 contain entries for use of
monensin in these two-way and three-
way combinations at the lower use
levels. At this time, the regulations are
being amended to reflect the conditions
of use described in labeling approved in
October 2009 under NADA 125-476 and
NADA 138-870. These amendments are
being made to improve the accuracy of
the regulations.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.
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m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

m 1. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

§558.342 [Amended]

m 2.In §558.342, in the table in
paragraphs (e)(1)(v), (e)(1)(vi), and
(e)(1)(vii), in the “Sponsor” column,
remove “000009,”.

Dated: September 24, 2010.
Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 2010-24480 Filed 9-29-10; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF THE TREASURY

Internal Revenue Service
26 CFR Parts 1 and 602
[TD 9501]

RIN 1545-BI28

Furnishing Identifying Number of Tax
Return Preparer

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final rule.

SUMMARY: This document contains final
regulations under section 6109 of the
Internal Revenue Code (Code) that
provide guidance on how the IRS will
define the identifying number of tax
return preparers and set forth
requirements on tax return preparers to
furnish an identifying number on tax
returns and claims for refund of tax they
prepare. Additional provisions of the
regulations provide that tax return
preparers must apply for and regularly
renew their preparer identifying number
as the IRS may prescribe in forms,
instructions, or other guidance.
DATES: Effective Date: These regulations
are effective on September 30, 2010.
Applicability Date: For dates of
applicability, see § 1.6109-2(i).
FOR FURTHER INFORMATION CONTACT:
Stuart Murray at (202) 622—4940 (not a
toll-free number).
SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in these final regulations has
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)) under control number 1545—
2176. The collection of information in
these final regulations is in § 1.6109—
2(d) and (e). This information is
required in order for the IRS to issue
identifying numbers to tax return
preparers who are eligible to receive
them.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

This document contains final
amendments to regulations under
section 6109 of the Code relating to
furnishing a tax return preparer’s
identifying number on tax returns and
claims for refund of tax. Section
6109(a)(4) requires tax return preparers
to furnish on tax returns and claims for
refund of tax an identifying number, as
prescribed, to ensure proper
identification of the preparer, the
preparer’s employer, or both. In
addition, section 6109(c) authorizes the
Secretary “to require such information
as may be necessary to assign an
identifying number to any person.” The
requirement to furnish an identifying
number on tax returns and claims for
refund of tax applies to information
returns described in § 301.7701-15(b)(4)
and to electronically filed tax returns.

In 2009 the IRS conducted a
comprehensive review of tax return
preparers, culminating in Publication
4832, Return Preparer Review (Rev. 12—
2009) (the Report). The Report
recommended that tax return preparers
be required to obtain and use a preparer
tax identification number (PTIN) as the
exclusive preparer identifying number.
The Report also recommended that the
IRS establish new eligibility standards
to prepare tax returns—including
testing, continuing education, and
Federal tax compliance checks. The
proposed regulations adopted several of
the recommendations made in the
Report. The Treasury Department and

the IRS conclude that adopting these
provisions in the final regulations will
increase tax compliance and help to
ensure that tax return preparers are
knowledgeable, skilled, and ethical.

To implement recommendations
made in the Report, on March 26, 2010,
the Treasury Department and the IRS
published in the Federal Register (75
FR 14539) a notice of proposed
rulemaking (REG-134235-08) proposing
amendments to § 1.6109-2 regarding the
identifying number that a tax return
preparer must furnish on tax returns
and claims for refund of tax. A public
hearing was held on the proposed
regulations on May 6, 2010. The IRS
received written public comments
responding to the proposed regulations.

Summary of Comments and
Explanation of Revisions

Over 200 written comments were
received in response to the notice of
proposed rulemaking. All comments
were considered and are available for
public inspection. Most of the
comments are summarized in this
preamble.

1. Requiring the Use of PTINs

The final regulations adopt the
proposed amendments to § 1.6109-2,
which provide that for tax returns or
refund claims filed after December 31,
2010, tax return preparers must obtain
and exclusively use the identifying
number prescribed by the IRS in forms,
instructions, or other guidance, rather
than a social security number (SSN), as
the identifying number to be included
with the tax return preparer’s signature
on a tax return or claim for refund. Prior
to these final regulations, the identifying
number of a tax return preparer was the
tax return preparer’s SSN or an
alternative number as prescribed by the
IRS. The alternative number that the IRS
has prescribed is a PTIN. After
December 31, 2010, tax return preparers
can only use a PTIN (or other number
that the IRS prescribes in the future as
a replacement to the PTIN) and may not
use an SSN as a preparer identifying
number unless the IRS directs
otherwise. For tax returns or claims for
refund filed before January 1, 2011, the
identifying number of a tax return
preparer will remain the preparer’s SSN
or PTIN.

The requirement to use a PTIN will
allow the IRS to better identify tax
return preparers, centralize information,
and effectively administer the rules
relating to tax return preparers. The
final regulations will also benefit
taxpayers and tax return preparers and
help maintain the confidentiality of
SSNs. Most of the comments received
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on the notice of proposed rulemaking
support the requirement to use a PTIN
as the exclusive identifying number for
tax return preparers beginning next
year.

Under the final regulations, a tax
return preparer must sign and furnish a
PTIN on a tax return or claim for refund
if the tax return preparer has primary
responsibility for the overall substantive
accuracy of the preparation of the tax
return or claim for refund. If a signing
tax return preparer has an employment
arrangement or association with another
person, then that other person’s
employer identification number (EIN)
must also be included on the tax return
or refund claim.

Tax return preparers who are required
but fail to include a PTIN on a tax return
or refund claim, or fail to include the
EIN of any person with whom they have
an employment arrangement or
association, are subject to a penalty
under section 6695(c), unless the failure
to include an identifying number is due
to reasonable cause and not due to
willful neglect.

a. Supervised Tax Return Preparers Who
Do Not Sign Tax Returns

The proposed regulations provided
that for purposes of the provisions of
§ 1.6109-2 that would be applicable
after December 31, 2010, the term tax
return preparer means any individual
who is compensated for preparing, or
assisting in the preparation of, all or
substantially all of a tax return or claim
for refund of tax. The proposed
regulations further provided that a tax
return preparer for purposes of these
provisions excludes an individual who
is not defined as a nonsigning tax return
preparer in § 301.7701-15(b)(2). A
nonsigning tax return preparer is
defined in § 301.7701-15(b)(2) as any
tax return preparer who, while not a
signing tax return preparer (the
individual who has the primary
responsibility for the overall substantive
accuracy of the preparation of a tax
return or claim for refund of tax),
prepares all or a substantial portion of
a tax return or claim for refund.

Some commentators recommended
that individuals who prepare or assist in
preparing all or substantially all of a tax
return or claim for refund should not be
required to obtain a PTIN if they do not
sign the tax return or claim for refund
and if they act under the supervision of
another tax return preparer who
substantively reviews the tax return or
claim for refund and signs it.
Commentators explained, for example,
that in some accounting firms,
employees who have passed the
Uniform Certified Public Accountant

Examination and are working toward
their license as a certified public
accountant are often involved in, or
assist with, the preparation of tax
returns. Although these employees do
not sign tax returns or claims for refund
as a tax return preparer, under the
regulations as proposed, they are tax
return preparers who must have a PTIN
after December 31, 2010, if they prepare
all or substantially all of a tax return or
claim for refund. The commentators
proposed an exemption for these
individuals.

The Chief Counsel for Advocacy of
the Small Business Administration
(SBA) submitted similar comments, on
behalf of small businesses, on the
proposed amendments to § 1.6109-2 as
applied to tax return preparers who do
not sign tax returns or claims for refund,
in particular the provisions requiring
tax return preparers to obtain and renew
a PTIN as the IRS may prescribe. The
SBA heard from small accounting firms
that those firms would incur a
substantial financial burden if the
regulations include certified public
accountant candidates and other
paraprofessional employees who are
involved in tax return preparation under
the supervision of a certified public
accountant who is a signing tax return
preparer. The SBA also observed that
requiring these individuals to register
with the IRS as tax return preparers
would not improve the accuracy of tax
returns prepared in small accounting
firms because the firms and certified
public accountants within these firms
are already subject to ethical and
competency rules administered by state
boards of accountancy, as well as
Treasury Department Circular No. 230,
31 CFR Part 10. The SBA recommended
that the regulations either exclude
outright employees of firms engaged in
certified public accountancy who are
nonsigning tax return preparers or
exclude these employees if they are
supervised by a certified public
accountant, attorney, or enrolled agent.

These final regulations are intended
to address two overarching objectives.
The first overarching objective is to
provide some assurance to taxpayers
that a tax return was prepared by an
individual who has passed a minimum
competency examination to practice
before the IRS as a tax return preparer,
has undergone certain suitability
checks, and is subject to enforceable
rules of practice. The second
overarching objective is to further the
interests of tax administration by
improving the accuracy of tax returns
and claims for refund and by increasing
overall tax compliance.

The final regulations define a tax
return preparer in § 1.6109-2(g) as an
individual who prepares for
compensation, or assists in preparing,
all or substantially all of a tax return or
claim for refund of tax. The final
regulations retain this definition from
the proposed regulations without
including the requested exemption. It is
critical to the IRS’s tax administration
efforts that, in the first instance, the IRS
is readily able to identify all individuals
who are involved in preparing all or
substantially all of a tax return or claim
for refund. Additionally, by requiring
regular renewal of a PTIN, tax return
preparers will confirm their continuing
competence and suitability to be tax
return preparers. Accordingly, were the
Treasury Department and the IRS to
provide an exemption in these
regulations for a sizeable segment of tax
return preparers, it would undercut
effective oversight by the IRS of the tax
return preparer community. An
exemption for some tax return
preparers, as requested in the
comments, would allow the exempt
individuals to prepare tax returns and
claims for refund without identifying
themselves to the IRS as tax return
preparers and without undergoing
competency examinations and
suitability checks and being subject to
enforceable rules of practice.

b. Licensed Tax Return Preparers, Tax

Return Preparers of Longstanding, and
Those Who Prepare a Small Number of
Tax Returns

In the proposed regulations, no
distinction was made between tax
return preparers licensed by a state
authority as tax return preparers and
unlicensed tax return preparers. A
number of comments were received
from state-licensed tax return preparers,
particularly from those who are
Licensed Tax Preparers or Licensed Tax
Consultants in Oregon. These comments
almost uniformly requested that state-
licensed tax return preparers be
“grandfathered” into the regulations and
not be required to apply for a PTIN,
renew an existing PTIN, or comply with
requirements that the IRS may prescribe
to obtain or renew a PTIN after
December 31, 2010. Other commentators
asked that the IRS consider an
exemption from the regulations for tax
return preparers who have been
preparers for a certain period of years or
who prepare annually a volume of tax
returns below a certain (relatively small)
number. Some commentators, however,
were opposed to exemptions or
grandfather provisions.

The Report discussed at some length
state licensing and regulation of tax
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return preparers, including state-by-
state descriptions, but in the Report’s
recommendations, exemptions were not
made for tax return preparers licensed
or otherwise regulated under a state
program. The Report also concluded
that the IRS would not provide
“grandfather” exemptions based on
experience in preparing tax returns. The
proposed regulations, consistent with
the Report’s recommendations, did not
include any exemption for state-based
licensure, length of experience, or
number of tax returns prepared.

After careful consideration of the
comments received on this issue, the
final regulations do not include any
exemption for state-based licensure,
length of experience, or number of tax
returns prepared. The Treasury
Department and the IRS conclude that
tax return preparers who prepare tax
returns and claims for refund for
compensation should be subject to
uniform standards of qualification and
practice. When obtaining the services of
a tax return preparation business,
taxpayers should be assisted by tax
return preparers subject to the same
Federal regulations, regardless of a
taxpayer’s state of residence or variable
circumstances such as the size of the
business or the number of years a tax
return preparer has been in the industry.

c. Volunteers and Other Unpaid Tax
Return Preparers

The proposed regulations did not
include volunteers and other unpaid tax
return preparers as tax return preparers
required to obtain a PTIN. Consistent
with the definition of a tax return
preparer under section 7701(a)(36),
which requires a compensation element
for an individual to be a tax return
preparer, the definition of tax return
preparer in the proposed regulations
excluded an individual described in
§301.7701-15(f), which lists, among
others, any individual who provides
assistance in the preparation of tax
returns as part of a Volunteer Income
Tax Assistance (VITA), Tax Counseling
for the Elderly (TCE), or Low-Income
Taxpayer Clinic (LITC) program. Section
301.7701-15(f)(1)(xii) also excludes
from the definition of a tax return
preparer anyone who prepares a tax
return or claim for refund without an
explicit or implicit agreement for
compensation. An insubstantial gift,
favor, or service received for the
preparation of a tax return or refund
claim is not considered compensation.

Several commentators recommended
that the final regulations require
volunteer tax return preparers to obtain
a PTIN. According to the commentators,
putting volunteers under the regulations

would provide several benefits,
including increased tax compliance and
improvement of the volunteer programs.
Although commentators suggested that
the PTIN and other requirements
applicable to paid tax return preparers
also apply to volunteers, it was noted
that associated fees could be waived for
volunteers. The comments also noted
that extending the regulations to all tax
return preparers who hold themselves
out to the public as tax return preparers
would unambiguously include
individuals who prepare tax returns for
customers purportedly for “free” but
incident to a customer’s purchase of a
product or other service.

The final regulations adopt the same
definition of tax return preparer as in
the proposed regulations. The Treasury
Department and the IRS conclude that
the final regulations are properly
limited to paid tax return preparers. The
focus on paid tax return preparation in
the Report and in these regulations is
consistent with both the current reality
of tax return preparation and applicable
legal provisions, including § 301.7701—
15(f). As noted by the figures in the
Report, volunteer tax return preparers
are a small fraction of all tax return
preparers and the tax returns prepared
by volunteers are a small fraction of all
prepared tax returns.

Only volunteers or other truly unpaid
tax return preparers, however, are not
tax return preparers for purposes of
these regulations. As an example,
individuals who prepare tax returns
without compensation for relatives or
friends as a personal favor are not
within the definition of the term tax
return preparer.

The Treasury Department and the IRS
conclude that arrangements for tax
return preparation as part of a sales
transaction are inherently agreements to
prepare tax returns for compensation
under these regulations,
notwithstanding any claim by tax return
preparers that the tax return or refund
claim preparation is not separately
compensated. No change in these
regulations is necessary to reflect this
result. As a result, an individual who,
in connection with a sale of goods or
services, prepares all or substantially all
of a tax return or claim for refund filed
after December 31, 2010, and who does
not furnish a valid PTIN on the tax
return or claim for refund may be liable
for the section 6695(c) penalty, unless
the failure to furnish a valid PTIN was
due to reasonable cause and not due to
willful neglect.

d. Tax Return Preparation Software

The proposed regulations did not
specifically include any provisions on

commercially available tax return
preparation software or software
developers. Several commentators
expressed the concern that some tax
return preparers use tax return
preparation software to prepare multiple
“self-prepared” tax returns for clients in
order to hide the tax return preparers’
involvement and avoid identifying
themselves on the tax returns. The
commentators proposed that the final
regulations include limits on the
purchase or use of software, such as a
requirement built into the software to
enter a PTIN to use the software to
prepare more than one tax return.

The final regulations do not include
any provisions with respect to software.
Software developers are not tax return
preparers for purposes of these final
regulations, and the regulation of
software is beyond the scope of these
amendments to §1.6109-2.

e. Requiring the Use of a PTIN After
December 31, 2010

Under the proposed regulations, the
amendments to § 1.6109—-2 would apply
to tax returns and claims for refund filed
after December 31, 2010. For tax returns
and claims for refund filed before then,
the existing provisions of § 1.6109-2
apply. Some commentators questioned
whether, as a matter of implementation,
January 1, 2011, is a realistic date for the
requirements of these regulations. The
final regulations maintain the
distinction between tax returns and
claims for refund filed on or before
December 31, 2010, and those filed after
that date. To the extent a transitional
period may be necessary, the Treasury
Department and the IRS may, under
§ 1.6109-2(h) of the final regulations,
prescribe in other guidance interim
procedures for tax return preparers to
apply for a PTIN or register with the
IRS.

2. Eligibility To Receive a PTIN

a. Foreign Tax Return Preparers

The proposed regulations did not
specifically address foreign tax return
preparers who prepare tax returns or
refund claims. A frequent question in
the public comments was whether the
regulations as proposed would apply to
foreign tax return preparers. These
commentators also asked whether
foreign tax return preparers who do not
have an SSN will be eligible for a PTIN.
Currently, both Form W-7P,
“Application for Preparer Tax
Identification Number,” and the existing
online process at http://www.irs.gov that
can be used to apply for a PTIN require
an applicant to provide the applicant’s
SSN. Many foreign tax return preparers
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are uncertain as to how they will obtain
a PTIN, if they are required to have a
PTIN.

The final regulations apply to tax
return preparers regardless of United
States or foreign citizenship or
residency. The IRS will establish a
process to obtain a PTIN for tax return
preparers who do not have SSNs. The
Treasury Department and the IRS intend
to issue transitional guidance before
December 31, 2010, which describes the
process to obtain a PTIN for foreign and
other tax return preparers who do not
have SSNs.

b. User Fees

The proposed regulations provided
that, in applying for a PTIN, tax return
preparers must pay a user fee that the
IRS prescribes in forms, instructions, or
other guidance. The proposed
regulations also provided for the IRS to
prescribe the manner for renewing a
PTIN, including the payment of a user
fee. Some commentators objected to the
proposed requirement of a user fee to
obtain or renew a PTIN. Sole proprietors
and small preparation firms commented
that a user fee, combined with the
potential costs of minimum competency
testing and for continuing education,
would materially increase their business
expenses.

The final regulations adopt the
proposed provisions under which the
IRS may prescribe requirements to
apply for or renew a PTIN, including the
payment of a user fee. By statute (31
U.S.C. 9701), Congress authorized
Federal agencies to establish user fees.
The Treasury Department and the IRS
will prescribe in regulations the
requirement to pay a user fee, the
amount of any fee, and the time and
manner of payment. A user fee to obtain
or renew a PTIN will be necessary to
recover the costs that the IRS will incur
to implement and administer the
processes to apply for and renew a
PTIN. The amount of a user fee will be
reasonable and based on accepted
methods of calculation that reflect the
costs to the government, the value of the
service to the recipient, the public
policy or interest served, and other
relevant factors.

3. Terminology

a. Preparation of All or Substantially All
of a Tax Return or Claim for Refund

The requirement to obtain a PTIN
applies to individuals who for
compensation prepare, or assist in
preparing, all or substantially all of a tax
return or claim for refund. Section
1.6109-2(g) of the proposed regulations
identified the following non-exclusive

list of factors to determine whether an
individual prepared or assisted in
preparing all or substantially all of a tax
return or claim for refund:

The complexity of the work
performed by the individual relative to
the overall complexity of the tax return
or claim for refund of tax;

The amount of the items of income,
deductions, or losses attributable to the
work performed by the individual
relative to the total amount of income,
deductions, or losses required to be
correctly reported on the tax return or
claim for refund of tax; and

The amount of tax or credit
attributable to the work performed by
the individual relative to the total tax
liability required to be correctly
reported on the tax return or claim for
refund of tax.

Examples are included in the
proposed regulations to illustrate the
provisions of paragraph (g). The final
regulations retain these provisions,
including the examples, consistent with
the definition of a tax return preparer
adopted in paragraph (g) of the final
regulations. As explained, this
definition of tax return preparer for
purposes of these regulations is
necessary for meaningful oversight of
tax return preparation. The factors in
paragraph (g) provide guidance for
applying the test of whether an
individual has prepared or assisted with
preparing all or substantially all of a tax
return or claim for refund. Paragraph (g)
of the final regulations, however, also
adds a sentence not in the proposed
regulations to clarify that the
preparation of a form, statement, or
schedule, such as Schedule EIC (Form
1040), “Earned Income Credit,” may
constitute the preparation of all or
substantially all of a tax return or claim
for refund based on the application of
the factors in paragraph (g).

Paragraph (h) of the final regulations
clarifies that the IRS may specify in
other appropriate guidance the returns,
schedules, and other forms to which
these regulations will apply.

b. Registered Tax Return Preparers

As provided in the proposed
regulations, to obtain a PTIN or other
prescribed identifying number, a tax
return preparer must be an attorney,
certified public accountant, enrolled
agent, or registered tax return preparer
authorized to practice before the IRS
under 31 U.S.C. 330 and Circular 230.
This requirement will apply after
December 31, 2010, unless the IRS
prescribes exceptions, such as for a
transitional period, as necessary for
effective tax administration. A number
of the comments noted a concern that

the term registered tax return preparer
is likely to cause confusion in the
marketplace for tax return preparation.
The commentators are concerned that
this designation for a certain group of
tax return preparers, when listed with
attorneys, certified public accountants,
and enrolled agents, may lead the public
to mistakenly infer that registered tax
return preparers have credentials and
qualifications similar to those of
attorneys, certified public accountants,
and enrolled agents. Several
commentators observed that some
registered tax return preparers might
even attempt to exploit this confusion to
their commercial advantage. To avoid
the potential for misperception, the
commentators advocate that the IRS
explain the distinctions between
registered tax return preparers and other
practitioners authorized to practice
before the IRS under Circular 230. At
least one commentator also
recommended changing the term to
“authorized tax return preparers.”

The final regulations adopt the term
registered tax return preparer. The
Treasury Department and the IRS
conclude that the term does not
reasonably imply that registered tax
return preparers are authorized to
practice law or certified public
accountancy or act as enrolled agents or
that the term will cause material
confusion or misunderstanding by the
public.

The role of registered tax return
preparers and their authority to practice
before the IRS will be addressed in
amendments to Circular 230. The
requirements and process to become a
registered tax return preparer will be set
forth in forms, instructions, and other
appropriate guidance. In that regard,
some commentators that employ tax
return preparers requested that the IRS
allow the employers to mass register
their employees (with a means for
employers to subsequently validate
through the IRS an employee’s standing
as a registered tax return preparer with
a current PTIN). The purpose of these
final regulations, however, is not to
provide guidance on the specific
process for registration.

Special Analyses

It has been determined that these final
regulations are not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations.

It has been determined that a final
regulatory flexibility analysis under 5
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U.S.C. 604 is required for this final rule.
The analysis is set forth under the
heading, “Final Regulatory Flexibility
Analysis.”

Pursuant to section 7805(f) of the
Code, the notice of proposed rulemaking
preceding these final regulations was
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business. The Chief
Counsel for Advocacy submitted
comments on the notice of proposed
rulemaking, which are discussed
elsewhere in this preamble.

Final Regulatory Flexibility Analysis

When an agency either promulgates a
final rule that follows a required notice
of proposed rulemaking or promulgates
a final interpretative rule involving the
internal revenue laws as described in 5
U.S.C. 603(a), the Regulatory Flexibility
Act (5 U.S.C. chapter 6) requires the
agency to “prepare a final regulatory
flexibility analysis.” A final regulatory
flexibility analysis must, pursuant to 5
U.S.C. 604(a), contain the five elements
listed in this final regulatory flexibility
analysis. For purposes of this final
regulatory flexibility analysis, a small
entity is defined as a small business,
small nonprofit organization, or small
governmental jurisdiction. 5 U.S.C.
601(3)—(6). The Treasury Department
and the IRS conclude that the final
regulations (together with other
contemplated guidance provided for in
these regulations) will impact a
substantial number of small entities and
the economic impact will be significant.

A Statement of the Need for, and the
Objectives of, the Final Rule

The final regulations are necessary for
tax administration. The final regulations
are needed to identify tax return
preparers and the tax returns and claims
for refund that they prepare, to aid the
IRS’s oversight of tax return preparers,
and to administer requirements
intended to ensure that tax return
preparers are competent, trained, and
conform to rules of practice. Mandating
a single type of identifying number for
all tax return preparers and assigning a
prescribed identifying number to
registered tax return preparers is critical
to effective oversight.

Taxpayers’ reliance on paid tax return
preparers has grown steadily in recent
decades, and a large number of U.S.
taxpayers rely on paid tax return
preparers for assistance in meeting the
taxpayers’ income tax filing obligations.
Beyond preparing tax returns, tax return
preparers also help educate taxpayers
about the tax laws and facilitate
electronic filing. Tax return preparers

provide advice to taxpayers, identify
items or issues for which the law or
guidance is unclear, and inform
taxpayers of the benefits and risks of
positions taken on a tax return, and the
tax treatment or reporting of items and
transactions. Competent tax return
preparers who are well educated in the
rules and subject matter of their field
can prevent costly errors, potentially
saving a taxpayer from unwanted
problems later on and relieving the IRS
from expending valuable examination
and collection resources.

Given the important role that tax
return preparers play in Federal tax
administration, the IRS has a significant
interest in being able to accurately
identify tax return preparers and
monitor their tax return preparation
activities. The final regulations,
therefore, enable the IRS to more
accurately identify tax return preparers
and improve the IRS’s ability to
associate filed tax returns and refund
claims with the responsible tax return
preparer. The final regulations are
intended to accomplish this result, and
thereby advance tax administration, by
requiring all individuals who are paid to
prepare all or substantially all of a tax
return or claim for refund of tax to
obtain a preparer identifying number
prescribed by the IRS. Pursuant to the
final regulations, the IRS will require
individuals who sign tax returns or
claims for refund to furnish the tax
return preparer’s PTIN on a tax return
or claim for refund when the return or
refund claim is signed. The final
regulations also provide that the IRS
may require tax return preparers to
apply for, and regularly renew, their
PTINs. Under the final regulations, the
IRS may prescribe a user fee payable
when applying for a number and for
renewal.

Summaries of the Significant Issues
Raised in the Public Comments
Responding to the Initial Regulatory
Flexibility Analysis and of the Agency’s
Assessment of the Issues, and a
Statement of Any Changes Made to the
Rule as a Result of the Comments

The IRS did not receive specific
comments from the public responding
to the initial regulatory flexibility
analysis in the proposed regulations that
preceded these final regulations. The
IRS did receive comments from the
public on the proposed amendments to
§1.6109-2. A summary of the comments
is set forth elsewhere in this preamble,
along with the Treasury Department’s
and the IRS’s assessment of the issues
raised in the comments and descriptions
of any revisions resulting from the
comments.

A Description and an Estimate of the
Number of Small Entities to Which the
Rule Will Apply or an Explanation of
Why an Estimate Is Not Available

The final regulations apply to
individuals who prepare tax returns and
claims for refund of tax. The estimated
number of paid tax return preparers is
as high as 1.2 million, which means the
final regulations are likely to impact a
large number of individuals. Most paid
tax return preparers are employed by
firms. A substantial number of paid tax
return preparers are employed at small
tax return preparation firms or are self-
employed tax return preparers. Any
economic impact of these regulations on
small entities generally will be on self-
employed tax return preparers who
prepare and sign tax returns or on small
businesses that employ one or more
individuals who prepare tax returns.

The appropriate NAICS codes for
PTINSs are those that relate to tax
preparation services (NAICS code
541213), other accounting services
(NAICS code 541219), offices of lawyers
(NAICS code 541110), and offices of
certified public accountants (NAICS
code 541211). Entities identified as tax
preparation services and offices of
lawyers are considered small under the
SBA'’s size standards (13 CFR 121.201)
if their annual revenue is less than $7
million. Entities identified as other
accounting services and offices of
certified public accountants are
considered small under the SBA’s size
standards if their annual revenue is less
than $8.5 million. The IRS estimates
that approximately 70 to 80 percent of
the individuals subject to these final
regulations are tax return preparers
operating as, or employed by, small
entities.

A Description of the Projected
Reporting, Recordkeeping, and Other
Compliance Requirements of the Rule,
Including an Estimate of the Classes of
Small Entities Subject to the
Requirements and the Type of
Professional Skills Necessary for
Preparation of a Report or Record

The final regulations do not directly
impose any reporting, recordkeeping, or
similar requirements on any small
entities. Rather, the final regulations
provide that the IRS may prescribe in
forms, instructions, or other guidance
(including regulations) requirements for
PTINs issued to tax return preparers,
regular renewal of PTINs, and payment
of a user fee when applying for or
renewing a PTIN. In addition, other
guidance may require certain tax return
preparers to complete competency
testing, complete continuing education
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courses, and adhere to established rules
of practice governing attorneys, certified
public accountants, enrolled agents,
enrolled actuaries, and enrolled
retirement plan agents.

Applying for a PTIN and subsequent
renewal will require reporting of certain
information, but they are not expected
to require recordkeeping. No particular
or special professional skills will be
necessary. These activities also will not
require the purchase or use of any
special business equipment or software.
To the extent it will be necessary to
apply for a PTIN (or similar identifying
number that may subsequently replace a
PTIN) online at http://www.irs.gov, most
if not all tax return preparation
businesses have computers and Internet
access. The IRS estimates that applying
for a PTIN will take 10 to 20 minutes
per individual, with an average of 15
minutes per individual.

Under amendments to Circular 230
that the IRS will issue to implement
recommendations in the Report, tax
return preparers who apply to be
registered tax return preparers and who
regularly renew their status may be
subject to recordkeeping requirements
because they may be required to
maintain specified records, such as
documentation and educational
materials relating to completion of
continuing education courses. These
requirements do not involve any
specific professional skills other than
general recordkeeping abilities already
needed to own and operate a small
business or to competently act as a tax
return preparer. It is estimated that tax
return preparers will annually spend
approximately 30 minutes to 1 hour in
maintaining records relating to the
continuing education requirements,
depending on individual circumstances.

A separate regulation addressing
reasonable user fees has been proposed.
Tax return preparers may be required to
pay a user fee when first applying for a
PTIN and at every renewal. Small
entities may be affected by these costs
if the entities choose to pay some or all
of these fees for their employees.

Under the amendments to Circular
230, tax return preparers may also incur
costs for commercial continuing
education courses and minimum
competency examinations, plus
incidental costs, such as for travel and
accommodations, in order to maintain
their status as registered tax return
preparers under Circular 230. Course
prices can vary greatly, from free to
hundreds of dollars. Many small tax
return preparation firms may choose, as
with the user fee, to bear these costs for
their employees. In some cases, small
entities may lose sales and profits while

their employed tax return preparers
attend training or educational classes or
are studying and sitting for
examinations. Some small entities that
employ tax return preparers may even
need to alter their business operations if
a significant number of their employees
cannot satisfy the necessary registration
and competency requirements. The
Treasury Department and the IRS
conclude, however, that only a small
percentage of small entities, if any, may
need to cease doing business or
radically change their business model
due to the final regulations.

Although each of the reporting and
recordkeeping requirements and the
costs identified above (in connection
with the final regulations and the other
anticipated guidance necessary to
implement the Report) is not expected
to singly result in a significant economic
impact, taken together it is anticipated
that they may have a significant
economic impact on a substantial
number of small entities.

A Description of the Steps the Agency
Has Taken To Minimize the Significant
Economic Impact on Small Entities
Consistent With the Stated Objectives of
Applicable Statutes, Including a
Statement of the Factual, Policy, and
Legal Reasons for Selecting Any
Alternative Adopted in the Final Rule
and Why Other Significant Alternatives
Affecting the Impact on Small Entities
That the Agency Considered Were
Rejected

The Treasury Department and the IRS
are not aware of any steps that could be
taken to minimize the economic impact
on small entities that would also be
consistent with the objectives of these
final regulations. These regulations do
not impose any more requirements on
small entities than are necessary to
effectively administer the internal
revenue laws. Further, the regulations
do not subject small entities to any
requirements that are not also
applicable to larger entities covered by
the regulations.

The Treasury Department and the IRS
have determined that there are no viable
alternatives to the final regulations that
would enable the IRS to accurately
identify tax return preparers, other than
through the use of a PTIN, as provided
in the regulations.

The Treasury Department and the IRS
considered alternatives at multiple
points. These final regulations are, in
large measure, an outgrowth of, and in
part carry out, the Report, which
extensively reviewed different
approaches to improving how the IRS
oversees and interacts with tax return
preparers. As part of the Report, the IRS

received a large volume of comments on
the issue of increased oversight of tax
return preparers generally and on the
proposed recommendation requiring tax
return preparers to use a uniform
prescribed identifying number. The
comments were received from all
categories of interested stakeholders,
including tax professional groups
representing large and small entities,
IRS advisory groups, tax return
preparers, and the public. The input
received from this large and diverse
community overwhelmingly expressed
support for the proposed requirements.

Among the alternatives contemplated
at the time were:

(1) Requiring all paid tax return
preparers to comply with the ethical
standards in Circular 230 or an ethics
code similar to Circular 230, but not
requiring any paid preparers to
demonstrate their qualification and
competency;

(2) Requiring tax return preparers who
are not currently authorized to practice
before the IRS to register with the IRS,
complete annual continuing education
requirements, and meet certain ethical
standards, but not to pass a minimum
competency examination;

(3) Requiring all paid tax return
preparers to pass a minimum
competency examination and meet
other registration requirements; and

(4) Requiring all paid tax return
preparers who are not currently
authorized to practice before the IRS to
pass a minimum competency
examination and meet other registration
requirements, but “grandfather in” tax
return preparers who have accurately
and competently prepared tax returns
for a certain period of years.

These and other issues were raised in
the public comments to the proposed
regulations and were carefully
considered in developing the final
regulations. After consideration of all of
the various alternatives and the
responses received in the public
comment process, the Treasury
Department and the IRS conclude that
the provisions of the final regulations
will most effectively promote sound tax
administration. Establishing a single,
prescribed identifying number for tax
return preparers will enable the IRS to
accurately identify tax return preparers,
match preparers with the tax returns
and claims for refund they prepare, and
better administer the tax laws with
respect to tax return preparers and their
clients.

Under the final regulations and the
additional guidance described, the IRS
will establish a process intended to
assign PTINs only to qualified,
competent, and ethical tax return
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preparers. The testing requirements that
may be set forth in other guidance will
establish a benchmark of minimum
competency necessary for tax return
preparers to obtain their professional
credentials, while the purpose of the
continuing education provisions is to
require tax return preparers to remain
current on the Federal tax laws and
continue to develop their tax
knowledge. The extension in other,
prospective guidance of the rules in
Circular 230 to any paid tax return
preparer will require all practitioners to
meet certain ethical standards and allow
the IRS to suspend or otherwise
appropriately discipline tax return
preparers who engage in unethical or
disreputable conduct. Accordingly, the
implementation of qualification and
competency standards is expected to
increase tax compliance and allow
taxpayers to be confident that the tax
return preparers to whom they turn for
assistance are knowledgeable, skilled,
and ethical.

Drafting Information

The principal author of these final
regulations is Stuart Murray of the
Office of the Associate Chief Counsel,
Procedure and Administration.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

m Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.6109-2 also issued under 26
U.S.C. 6109(a). * * *

m Par. 2. Section 1.6109-2 is amended
by revising the section heading, revising
paragraphs (a)(2) and (d), and adding
paragraphs (e), (f), (g), (h), and (i) to read
as follows:

§1.6109-2 Tax return preparers furnishing
identifying numbers for returns or claims
for refund and related requirements.

(a) * *x %

(2)(d) For tax returns or claims for
refund filed on or before December 31,
2010, the identifying number of an

individual tax return preparer is that
individual’s social security number or
such alternative number as may be
prescribed by the Internal Revenue
Service in forms, instructions, or other
appropriate guidance.

(ii) For tax returns or claims for
refund filed after December 31, 2010,
the identifying number of a tax return
preparer is the individual’s preparer tax
identification number or such other
number prescribed by the Internal
Revenue Service in forms, instructions,

or other appropriate guidance.
* * * * *

(d) Beginning after December 31,
2010, all tax return preparers must have
a preparer tax identification number or
other prescribed identifying number
that was applied for and received at the
time and in the manner, including the
payment of a user fee, as may be
prescribed by the Internal Revenue
Service in forms, instructions, or other
appropriate guidance. Except as
provided in paragraph (h) of this
section, beginning after December 31,
2010, to obtain a preparer tax
identification number or other
prescribed identifying number, a tax
return preparer must be an attorney,
certified public accountant, enrolled
agent, or registered tax return preparer
authorized to practice before the
Internal Revenue Service under 31
U.S.C. 330 and the regulations
thereunder.

(e) The Internal Revenue Service may
designate an expiration date for any
preparer tax identification number or
other prescribed identifying number and
may further prescribe the time and
manner for renewing a preparer tax
identification number or other
prescribed identifying number,
including the payment of a user fee, as
set forth in forms, instructions, or other
appropriate guidance. The Internal
Revenue Service may provide that any
identifying number issued by the
Internal Revenue Service prior to the
effective date of this regulation will
expire on December 31, 2010, unless
properly renewed as set forth in forms,
instructions, or other appropriate
guidance, including these regulations.

(f) As may be prescribed in forms,
instructions, or other appropriate
guidance, the IRS may conduct a
Federal tax compliance check on a tax
return preparer who applies for or
renews a preparer tax identification
number or other prescribed identifying
number.

(g) Only for purposes of paragraphs
(d), (e), and (f) of this section, the term
tax return preparer means any
individual who is compensated for

preparing, or assisting in the
preparation of, all or substantially all of
a tax return or claim for refund of tax.
Factors to consider in determining
whether an individual is a tax return
preparer under this paragraph (g)
include, but are not limited to, the
complexity of the work performed by
the individual relative to the overall
complexity of the tax return or claim for
refund of tax; the amount of the items
of income, deductions, or losses
attributable to the work performed by
the individual relative to the total
amount of income, deductions, or losses
required to be correctly reported on the
tax return or claim for refund of tax; and
the amount of tax or credit attributable
to the work performed by the individual
relative to the total tax liability required
to be correctly reported on the tax return
or claim for refund of tax. The
preparation of a form, statement, or
schedule, such as Schedule EIC (Form
1040), “Earned Income Credit,” may
constitute the preparation of all or
substantially all of a tax return or claim
for refund based on the application of
the foregoing factors. A tax return
preparer does not include an individual
who is not otherwise a tax return
preparer as that term is defined in
§301.7701-15(b)(2), or who is an
individual described in § 301.7701—
15(f). The provisions of this paragraph
(g) are illustrated by the following
examples:

Example 1. Employee A, an individual
employed by Tax Return Preparer B, assists
Tax Return Preparer B in answering
telephone calls, making copies, inputting
client tax information gathered by B into the
data fields of tax preparation software on a
computer, and using the computer to file
electronic returns of tax prepared by B.
Although Employee A must exercise
judgment regarding which data fields in the
tax preparation software to use, A does not
exercise any discretion or independent
judgment as to the clients’ underlying tax
positions. Employee A, therefore, merely
provides clerical assistance or incidental
services and is not a tax return preparer
required to apply for a PTIN or other
identifying number as the Internal Revenue
Service may prescribe in forms, instructions,
or other appropriate guidance.

Example 2. The facts are the same as in
Example 1, except that Employee A also
interviews B’s clients and obtains from them
information needed for the preparation of tax
returns. Employee A determines the amount
and character of entries on the returns and
whether the information provided is
sufficient for purposes of preparing the
returns. For at least some of B’s clients, A
obtains information and makes
determinations that constitute all or
substantially all of the tax return. Employee
A is a tax return preparer required to apply
for a PTIN or other identifying number as the
Internal Revenue Service may prescribe in
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forms, instructions, or other appropriate
guidance. Employee A is a tax return
preparer even if Employee A relies on tax
preparation software to prepare the return.

Example 3. C is an employee of a firm that
prepares tax returns and claims for refund of
tax for compensation. C is responsible for
preparing a Form 1040, “U.S. Individual
Income Tax Return,” for a client. C obtains
the information necessary for the preparation
of the tax return during a meeting with the
client, and makes determinations with
respect to the proper application of the tax
laws to the information in order to determine
the client’s tax liability. C completes the tax
return and sends the completed return to
employee D, who reviews the return for
accuracy before signing it. Both C and D are
tax return preparers required to apply for a
PTIN or other identifying number as the
Internal Revenue Service may prescribe in
forms, instructions, or other appropriate
guidance.

Example 4. E is an employee at a firm
which prepares tax returns and claims for
refund of tax for compensation. The firm is
engaged by a corporation to prepare its
Federal income tax return on Form 1120,
“U.S. Corporation Income Tax Return.”
Among the documentation that the
corporation provides to E in connection with
the preparation of the tax return is
documentation relating to the corporation’s
potential eligibility to claim a recently
enacted tax credit for the taxable year. In
preparing the return, and specifically for
purposes of the new tax credit, E (with the
corporation’s consent) obtains advice from F,
a subject matter expert on this and similar
credits. F advises E as to the corporation’s
entitlement to the credit and provides his
calculation of the amount of the credit. Based
on this advice from F, E prepares the
corporation’s Form 1120 claiming the tax
credit in the amount recommended by F. The
additional credit is one of many tax credits
and deductions claimed on the tax return,
and determining the credit amount does not
constitute preparation of all or substantially
all of the corporation’s tax return under this
paragraph (g). F will not be considered to
have prepared all or substantially all of the
corporation’s tax return, and F is not a tax
return preparer required to apply for a PTIN
or other identifying number as the Internal
Revenue Service may prescribe in forms,
instructions, or other appropriate guidance.
The analysis is the same whether or not the
tax credit is a substantial portion of the
return under § 301.7701-15 of this chapter
(as opposed to substantially all of the return),
and whether or not F is in the same firm with
E. E is a tax return preparer required to apply
for a PTIN or other identifying number as the
Internal Revenue Service may prescribe in
forms, instructions, or other appropriate
guidance.

(h) The Internal Revenue Service,
through forms, instructions, or other
appropriate guidance, may prescribe
exceptions to the requirements of this
section, including the requirement that
an individual be authorized to practice
before the Internal Revenue Service
before receiving a preparer tax

identification number or other
prescribed identifying number, as
necessary in the interest of effective tax
administration. The Internal Revenue
Service, through other appropriate
guidance, may also specify specific
returns, schedules, and other forms that
qualify as tax returns or claims for
refund for purposes of these regulations.

(i) Effective/applicability date.
Paragraph (a)(1) of this section is
applicable to tax returns and claims for
refund filed after December 31, 2008.
Paragraph (a)(2)(i) of this section is
applicable to tax returns and claims for
refund filed on or before December 31,
2010. Paragraph (a)(2)(ii) of this section
is applicable to tax returns and claims
for refund filed after December 31, 2010.
Paragraph (d) of this section is
applicable to tax return preparers after
December 31, 2010. Paragraphs (e)
through (h) of this section are effective
after September 30, 2010.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

m Par. 3. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.

m Par. 4.In § 602.101, paragraph (b) is
amended by revising the entry for
“1.6109-2" in the table to read as
follows:

§602.101 OMB Control numbers.
* * * * *
(b] * % %

CFR part or section

where identified and Current OMB

described control No.
161092 oooovrrreveene 15452176

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

Approved: August 11, 2010.
Michael Mundaca,

Assistant Secretary of the Treasury (Tax
Policy).

[FR Doc. 2010-24653 Filed 9-28-10; 11:15 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 300
[TD 9503]
RIN 1545-BI71

User Fees Relating to Enroliment and
Preparer Tax Identification Numbers

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final rule.

SUMMARY: This document contains
amendments to the regulations relating
to the imposition of certain user fees on
certain tax practitioners. The final
regulations establish a new user fee for
individuals who apply for or renew a
preparer tax identification number
(PTIN). The final regulations affect
individuals who apply for or renew a
PTIN.

DATES: Effective Date: These regulations
are effective on September 30, 2010.
Applicability Date: For dates of
applicability see §§ 300.1(d), 300.2(d),
300.3(d), 300.4(d), 300.5(d), 300.6(d),
300.7(d), 300.8(d), and 300.9(d).
FOR FURTHER INFORMATION CONTACT:
Concerning the final regulations, Emily
M. Lesniak at (202) 622—4570;
concerning cost methodology Eva J.
Williams at (202) 435-5514 (not toll-free
numbers).
SUPPLEMENTARY INFORMATION:

Background

This document contains final
regulations relating to the imposition of
a user fee to apply for or renew a PTIN
and the reorganization of the effective
date provisions under §§ 300.0 through
300.8. Section 300.9 establishes a $50
user fee to apply for or renew a PTIN.
The Independent Offices
Appropriations Act of 1952 (IDAA),
which is codified at 31 U.S.C. 9701,
authorizes agencies to prescribe
regulations establishing user fees for
services provided by the agency.
Regulations prescribing user fees are
subject to the policies of the President,
which are currently set forth in the
Office of Management and Budget
Circular A-25 (the OMB Circular), 58
FR 38142 (July 15, 1993). The OMB
Circular requires agencies seeking to
impose user fees for providing special
benefits to identifiable recipients to
calculate the full cost of providing those
benefits.

On September 30, 2010, the Treasury
Department and the IRS published in
the Federal Register final regulations
under section 6109 (TD 9501) that
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require tax return preparers who
prepare all or substantially all of a tax
return or claim for refund to use a PTIN
as their identifying number. These
regulations also provide that to be
eligible to receive a PTIN, a tax return
preparer must be an attorney, certified
public accountant, enrolled agent, or
registered tax return preparer.

On July 23, 2010, tEe Treasury
Department and the IRS published in
the Federal Register (75 FR 43110) a
notice of proposed rulemaking (REG—
139343-08) proposing amendments to
part 300 of title 26 of the Code of
Federal Regulations. New § 300.9 of
these regulations proposed to establish
a $50 user fee to apply for or renew a
PTIN. These regulations do not include
any fees charged by the vendor, which
vendor fee is now calculated to be
$14.25. Additionally, these regulations
proposed to reorganize the effective date
provisions of §§ 300.0 through 300.8. A
public hearing regarding the proposed
regulations was held on August 24,
2010. The IRS also received written
public comments in response to the
proposed regulations.

After careful consideration of all
written public comments and
statements made during the public
hearing, the Treasury Department and
the IRS have decided to adopt without
modification the proposed regulations
that establish a $50 user fee to apply for
or renew a PTIN, recovering the full cost
to the IRS for administering the PTIN
application and renewal program. The
Treasury Department and the IRS also
have decided to adopt without
modification the proposed regulations
reorganizing the effective date
provisions under §§ 300.0 through
300.8.

Summary of Comments

Over 10,000 written comments were
received in response to the notice of
proposed rulemaking. The comments
were considered and are available for
public inspection upon request. The
comments related to the $50 user fee to
apply for or renew a PTIN, the related
PTIN regulations under section 6109, or
the proposed amendments to
regulations governing practice before
the IRS under 31 CFR part 10 (Circular
230). No comments were received
regarding the reorganization of the
effective date provisions. Many of the
comments are summarized in this
preamble.

To the extent comments received with
respect to the user fee regulation raise
issues pertaining to the PTIN
regulations under section 6109 or
Circular 230, the Treasury Department
and the IRS are considering and

addressing those comments in
connection with the relevant
regulations. Accordingly, the summary
of comments below addresses only
those comments that seek modification
or clarification of the user fee as set
forth in the proposed regulations.

1. Tax Return Preparers Who Already
Are Subject to Fees

The Treasury Department and the IRS
received numerous comments stating
that tax return preparers who are
attorneys, certified public accountants,
or enrolled agents already are required
to maintain licenses and pay numerous
fees associated with obtaining and
maintaining their licenses. Some
commentators also stated that regulation
of currently unenrolled tax return
preparers or imposing a user fee to
apply for or renew a PTIN for currently
unenrolled tax return preparers was
acceptable, but individuals who are
regulated currently should not be
required to obtain a PTIN or pay a user
fee. Other similar comments requested
that licensed tax consultants in Oregon
be grandfathered into the new
regulatory scheme and that individuals
who currently have a PTIN be exempt
from the requirements to apply for and
renew a PTIN.

Having a PTIN is a special benefit that
allows specified tax return preparers to
prepare all or substantially all of a tax
return or claim for refund for
compensation. The OMB Circular
encourages user fees for government-
provided services that confer special
benefits on identifiable recipients over
and above those benefits received by the
general public. A user fee must be set at
an amount that allows the agency to
recover the full cost of providing the
special services unless the Office of
Management and Budget grants an
exception.

The same special benefit is conferred
on all persons who obtain a PTIN, and
the cost to the government is the same
for providing PTINSs to attorneys,
certified public accountants, and
enrolled agents as it is for providing
PTINs to formerly unenrolled tax return
preparers. Under the OMB Circular,
absent special approval, the IRS must
recover the full costs for providing the
special benefits associated with a PTIN.
The IRS cannot charge a user fee solely
to tax return preparers who are not
otherwise licensed as an attorney,
certified public accountant, or enrolled
agent. Although many comments sought
exceptions to the user fee, one
commentator encouraged the Treasury
Department and the IRS to maintain a
uniform user fee for obtaining a PTIN.
Consequently, the Treasury Department

and the IRS are adopting the proposed
regulations and requiring all tax return
preparers to pay a user fee to apply for
or renew a PTIN.

2. Calculation of the User Fee

The Treasury Department and the IRS
received a comment that the proposed
regulations do not comply with the
provisions of IOAA because a PTIN is
not a service or thing of value to a tax
return preparer. The commentator also
stated that the proposed regulations do
not comply with the general policies for
implementing user fees, as provided in
the OMB Circular, because providing a
PTIN to a tax return preparer benefits
the general public by tracking
incompetent and unscrupulous tax
return preparers and that the IRS
already meets a goal of the OMB
Circular because it is already self-
sustaining, as the IRS collects more
taxes than it costs to run the agency.

The IOAA authorizes agencies to
prescribe regulations that establish
charges for services provided by the
agency. The charges must be fair and
must be based on the costs to the
government, the value of the service to
the recipient, the public policy or
interest served, and other relevant facts.
The IOAA provides that regulations
implementing user fees are subject to
policies prescribed by the President;
these policies are currently set forth in
the OMB Circular. The OMB Circular
encourages user fees for government-
provided services that confer benefits on
identifiable recipients over and above
those benefits received by the general
public. Under the OMB Circular, an
agency that seeks to impose a user fee
for government-provided services must
calculate the full cost of providing those
services.

The user fee was determined to be
consistent with the IOAA and the OMB
Circular. A PTIN both confers a special
benefit on an identifiable recipient and
is a service or thing of value to a tax
return preparer. A PTIN confers a
special benefit because without a PTIN,
a tax return preparer could not receive
compensation for preparing all or
substantially all of a federal tax return
or claim for refund. Because only
attorneys, certified public accountants,
enrolled agents, and registered tax
return preparers are eligible to obtain a
PTIN, only a subset of the general public
is entitled to a PTIN and the special
benefit of receiving compensation for
the preparation of a return that it
confers. This analysis is consistent with
the current practice of charging a user
fee on individuals seeking to become
enrolled agents. Being an enrolled agent
confers special benefits; and, therefore,
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the IRS currently charges a user fee on
applicants seeking those special
benefits.

Further, while it is anticipated that
requiring tax return preparers to obtain
a PTIN will benefit tax administration
generally, only the tax return preparer
who receives the PTIN can take
advantage of the special benefit
associated with having a PTIN. The
OMB Circular provides that a
government agency should recover the
full cost of providing a special benefit
when the general public receives a
benefit as a necessary consequence of
the government providing a special
benefit to an identifiable recipient.

The OMB Circular also provides that
one of the objectives of establishing a
user fee is to “ensure that each service,
sale, or use of Government goods or
resources provided by an agency to
specific recipients be self-sustaining.”
As described above, the issuance of a
PTIN provides a special benefit to the
specific tax return preparer who
receives the PTIN. The administration of
the PTIN application and renewal
program requires the use of IRS services,
goods, and resources. For the PTIN
application and renewal program to be
self-sustaining, the IRS must charge a
user fee to recover the costs of providing
the special benefits associated with
PTIN. The fact that the IRS collects tax
revenue for use by the government as a
whole does not affect the analysis of
whether the PTIN application and
renewal program is self-sustaining.
Thus, the Treasury Department and the
IRS are complying with the provisions
of the IOAA and the OMB Circular by
implementing a user fee to recover the
costs associated with the issuance of
PTINSs.

3. Renewing a PTIN

Several commentators objected to
renewing their PTIN on a yearly basis
and requested longer renewal periods.
At this time the Treasury Department
and the IRS have determined that an
annual renewal of a PTIN is the most
effective procedure. The user fee to
renew a PTIN is, however, part of the
larger implementation of
recommendations in Publication 4832,
“Return Preparer Review,” which was
published on January 4, 2010, to be
effective for the 2011 Federal tax filing
season (January—April 2011). These
recommendations include revisions to
Circular 230 implementing the
registered tax return preparer program
and revisions to the regulations under
section 6109 requiring all tax return
preparers to obtain and use a PTIN as
their identifying number. As these
programs are implemented, the IRS will

continually monitor their
administration and make appropriate
adjustments to increase effectiveness.
Thus, in the future, the Treasury
Department and the IRS will review the
requirement to annually renew a PTIN
and will make modifications, as
appropriate.

4. The Amount of the User Fee

Many commentators objected to the
amount of the user fee. Some stated that
the user fee should be smaller or that tax
return preparers who prepare a limited
number of returns should pay a smaller
user fee. Other commentators
characterized the user fee as a tax or a
revenue raiser.

As stated earlier in this preamble,
under the OMB Circular, the IRS must
recover the full cost of providing a
PTIN. The full cost to the government to
administer the PTIN application and
renewal program was calculated to be
$50 per application or renewal. The user
fee does not provide funds beyond the
cost to process PTIN applications. Thus,
the user fee to apply for or renew a PTIN
does not provide additional revenue to
the IRS that can be allocated to other
programs. The PTIN user fee merely
offsets costs the IRS incurs to provide
the special benefits associated with
having a PTIN.

The cost of processing PTIN
applications is not affected by the
number of tax returns that a tax return
preparer prepares during a given tax
season. For example, the cost to the IRS
to process the PTIN applications of
individuals who prepare over 500 tax
returns per year, approximately 100 tax
returns per year, or under 10 tax returns
per year is the same. The IRS will
perform the same tax compliance and
suitability checks on these individuals
and will provide these individuals with
the same PTIN support services. The
IRS must also maintain the same data in
its PTIN database regarding these
individuals and develop the same
reconsideration process for these
individuals in the event their PTIN
applications are denied. Because the
cost to the IRS is not dependent on the
quantity of returns that an individual
tax return preparer prepares, the final
regulations adopt the $50 user fee for all
tax return preparers to apply for or
renew a PTIN.

5. Burden Imposed by the User Fee

Some commentators stated that the
$50 user fee will be a burden on their
businesses or that the cost to apply for
or renew a PTIN will be passed on to
clients. The IRS recognizes that some
individuals who prepare a small
number of tax returns may stop

preparing tax returns or that the PTIN
user fee may be passed on to clients.
The IRS, however, believes that the
implementation of the registered tax
return preparer program and the
requirement to use a PTIN as provided
in the section 6109 regulations will
benefit taxpayers and tax administration
as a whole. The registered tax return
preparer program will ensure that tax
return preparers meet and maintain a
minimum level of competency. The
requirement to use a PTIN will provide
the IRS an effective way to monitor tax
return preparers and enforce the
regulation of tax return preparers. The
Treasury Department and the IRS
believe that a user fee to apply for or
renew a PTIN is necessary to recover the
cost that the IRS will incur to
implement and administer the PTIN
application and renewal program.

Other commentators suggested that
the user fee to apply for or renew a PTIN
would cause some tax return preparers
to revert to using their social security
number when preparing tax returns
rather than a PTIN, which would
contravene the identity protection
currently provided by PTINs. The
regulations under section 6109,
however, require tax return preparers to
use a PTIN as their sole identifying
number when preparing tax returns or
claims for refund for compensation.
Thus, tax return preparers are not
allowed to use their social security
numbers as an identifying number when
preparing tax returns or claims for
refund.

6. Use of a Third Party Vendor

Several commentators objected to
providing identifying information to the
third party vendor, and numerous
commentators objected to paying a
separate fee to the vendor.

The third party vendor is statutorily
and contractually obligated to protect all
personally identifiable information. The
vendor is subject to the confidentiality
and disclosure provisions of section
6103. The vendor also must comply
with the provisions of the Federal
Information Security Management Act;
the E-Government Act of 2002; IRS
Acquisitions Procedures; the Federal
Acquisitions Regulations; the Taxpayer
Browsing Protection Act of 1997; and
the Privacy Act of 1974, which is
codified at 5 U.S.C. 552a, regarding all
non-tax information. The vendor must
comply with numerous policies of the
Office of Management and Budget,
including OMB Circular No. A-130,
Security and Federal Automated
Information Resources Appendix III;
OMB Circular policy M—06-186,
Protection of Sensitive Agency
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Information; OMB Circular Policy M—
06—15, Safeguarding Personally
Identifiable Information; and OMB
Circular Policy M—06-19, Reporting
Incidents Involving Personally
Identifiable Information.

The vendor faces significant
consequences for the unauthorized
inspection or disclosure of confidential
tax information. These consequences
include, among others, that an officer or
employee of the vendor may be subject
to civil damages; civil or criminal
sanctions, such as sanctions imposed by
18 U.S.C. 641 and 3571; or penalties as
prescribed in sections 7213, 7213A, and
7431.

The vendor’s fee, currently set at
$14.25, covers the costs incurred by the
vendor to administer the application
and renewal process. These costs are
separate from the costs to the IRS for
administering the PTIN application and
renewal program, which are recovered
in the $50 user fee. The respective fees
pay for different aspects of
administering the PTIN program, each
of which is essential to providing PTINs
to tax return preparers. Additionally,
under the vendor’s contract with the
IRS, the vendor’s fee is reviewed and
approved by the IRS.

After consideration of all of the public
comments and statements made during
the public hearing, the Treasury
Department and the IRS have adopted
the proposed regulations in full.

Effective/Applicability Date

The Administrative Procedure Act
provides that substantive rules generally
will not be effective until thirty days
after the final regulations are published
in the Federal Register (5 U.S.C.
553(d)). Final regulations may be
effective prior to thirty days after
publication if the publishing agency
finds that there is good cause for an
earlier effective date.

This regulation is part of the IRS’
effort to implement the
recommendations in the “Return
Preparer Review.” The review
concluded that obtaining more complete
and accurate information on individual
tax return preparers and improved IRS
oversight of tax return preparers and
their preparation of tax returns and
claims for refund is necessary for
effective tax administration. The PTIN is
the mechanism that allows the IRS to
obtain more complete and accurate
information on tax return preparers.
Thus, the issuance of a PTIN is a
threshold requirement to implementing
the recommendations in the report.

This regulation must be effective
significantly in advance of the
beginning of the 2011 filing season to

enable the IRS to charge a user fee to
recover the cost of administering the
program under which all individuals
who prepare all or substantially all of a
tax return or claim for refund of tax are
required to obtain a PTIN for use during
the 2011 Federal tax filing season. For
all tax return preparers to receive a
PTIN prior to the 2011 filing season, the
IRS must begin registering preparers as
quickly as possible. Thus, the Treasury
Department and the IRS find that there
is good cause for these regulations to be
effective upon the publication of a
Treasury decision adopting these rules
as final regulations in the Federal
Register.

Special Analyses

It has been determined that these final
regulations are a significant regulatory
action as defined in Executive Order
12866.

It has been determined that a final
regulatory flexibility analysis under 5
U.S.C. 604 is required for this final rule.
The analysis is set forth under the
heading, “Final Regulatory Flexibility
Analysis.”

Pursuant to section 7805(f) of the
Code, the notice of proposed rulemaking
preceding these final regulations was
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business. The Chief
Counsel for Advocacy did not submit
comments on the notice of proposed
rulemaking.

Final Regulatory Flexibility Analysis

When an agency either promulgates a
final rule that follows a required notice
of proposed rulemaking or promulgates
a final interpretative rule involving the
internal revenue laws as described in 5
U.S.C. 603(a), the Regulatory Flexibility
Act (5 U.S.C. chapter 6) requires the
agency to “prepare a final regulatory
flexibility analysis.” A final regulatory
flexibility analysis must, pursuant to 5
U.S.C. 604(a), contain the five elements
listed in this final regulatory flexibility
analysis. For purposes of this final
regulatory flexibility analysis, a small
entity is defined as a small business,
small nonprofit organization, or small
governmental jurisdiction. 5 U.S.C.
601(3)—(6). The Treasury Department
and the IRS conclude that the final
regulations (together with other
contemplated guidance provided for in
these regulations) will impact a
substantial number of small entities and
the economic impact will be significant.

A Statement of the Need for, and the
Objectives of, The Final Rule

The final regulations are necessary to
recover the full cost to the IRS
associated with administering the PTIN
application and renewal program and
providing the special benefits that are
associated with obtaining a PTIN.

The Treasury Department and the IRS
are implementing regulatory changes
that increase the oversight of the tax
return preparer industry. These
regulatory changes are based upon
findings and recommendations made by
the IRS in the “Return Preparer Review.”
Based upon findings in the review, all
individuals who prepare all or
substantially all of a tax return or claim
for refund will be required to use a PTIN
as their identifying number. Except as
provided in any transitional period,
only attorneys, certified public
accountants, enrolled agents, or
registered tax return preparers may
apply for a PTIN. Thus, only attorneys,
certified public accountants, enrolled
agents, and registered tax return
preparers will be eligible to prepare all
or substantially all of a tax return or
claim for refund. By limiting the
individuals who may prepare all or
substantially all of a tax return or claim
for refund to individuals who have a
PTIN, the IRS is providing a special
benefit to the individuals who obtain a
PTIN.

The objective of the final regulations
is to recover the costs to the government
that are associated with providing this
special benefit. The costs to the
government include the development
and maintenance of the IRS information
technology system that interfaces with
the vendor; the development and
maintenance of internal applications;
IRS customer service support activities,
which include development and
maintenance of an IRS Web site and call
center staffing; and personnel,
administrative, and management
support needed to evaluate and address
tax compliance issues, investigate and
address conduct and suitability issues,
and otherwise support and enforce the
programs that require individuals to
apply for or renew a PTIN.

Summaries of the Significant Issues
Raised in the Public Comments
Responding to the Initial Regulatory
Flexibility Analysis and of the Agency’s
Assessment of the Issues, and a
Statement of Any Changes Made to the
Rule as a Result of the Comments

A summary of the comments is set
forth elsewhere in this preamble, along
with the Treasury Department’s and the
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IRS’ assessment of the issues raised in
the comments.

A Description and an Estimate of the
Number of Small Entities to Which the
Rule Will Apply or an Explanation of
Why an Estimate Is Not Available

The final regulations affect all
individuals who want to become a
registered tax return preparer under the
new oversight rules in Circular 230.
Only individuals, not businesses, can
practice before the IRS or become a
registered tax return preparer. Thus, the
economic impact of these regulations on
any small entity generally will be a
result of applicants and registered tax
return preparers owning a small
business or a small entity employing
applicants or registered tax return
preparers.

The final regulations further affect all
individual tax return preparers who are
required to apply for or renew a PTIN.
Only individuals, not businesses, can
apply for or renew a PTIN. Thus, the
economic impact of these regulations on
any small entity generally will be a
result of an individual tax return
preparer who owns a small business and
who is required to apply for or renew
a PTIN, or a small business otherwise
employing an individual tax return
preparer who is required to apply for or
renew a PTIN, to prepare all or
substantially all of a tax return or claim
for refund.

The appropriate NAICS codes for the
registered tax return preparer program
and PTINs are those that relate to tax
preparation services (NAICS code
541213), other accounting services
(NAICS code 541219), offices of lawyers
(NAICS code 541110), and offices of
certified public accountants (NAICS
code 541211). Entities identified as tax
preparation services and offices of
lawyers are considered small under the
Small Business Administration size
standards (13 CFR 121.201) if their
annual revenue is less than $7 million.
Entities identified as other accounting
services and offices of certified public
accountants are considered small under
the Small Business Administration size
standards if their annual revenue is less
than $8.5 million. The IRS estimates
that approximately 70 to 80 percent of
the individuals subject to these
proposed regulations are tax return
preparers operating as or employed by
small entities.

A Description of the Projected
Reporting, Recordkeeping, and Other
Compliance Requirements of the Rule,
Including an Estimate of the Classes of
Small Entities Subject to the
Requirements and the Type of
Professional Skills Necessary for
Preparation of a Report or Record

No reporting or recordkeeping
requirements are projected to be
associated with the final regulation.

A Description of the Steps the Agency
Has Taken To Minimize the Significant
Economic Impact on Small Entities
Consistent With the Stated Objectives of
Applicable Statutes, Including a
Statement of the Factual, Policy, and
Legal Reasons for Selecting Any
Alternative Adopted in the Final Rule
and Why Other Significant Alternatives
Affecting the Impact on Small Entities
That the Agency Considered Were
Rejected

The Treasury Department and the IRS
are not aware of any steps that could be
taken to minimize the economic impact
on small entities that would also be
consistent with the objectives of these
final regulations. These regulations do
not impose any more requirements on
small entities than are necessary to
effectively administer the internal
revenue laws. Further, the regulations
do not subject small entities to any
requirements that are not also
applicable to larger entities covered by
the regulations.

The Treasury Department and the IRS
have determined that there are no viable
alternatives to the final regulations.

The IOAA authorizes the charging of
user fees for agency services, subject to
policies designated by the President.
The OMB Circular implements
presidential policies regarding user fees
and encourages user fees when a
government agency provides a special
benefit to a member of the public. As
Congress has not appropriated funds to
the registered tax return preparer
program or the PTIN application and
renewal program, there are no viable
alternatives to the imposition of user
fees.

Drafting Information

The principal author of these final
regulations is Emily M. Lesniak, Office
of the Associate Chief Counsel
(Procedure and Administration).

List of Subjects in 26 CFR Part 300

Reporting and recordkeeping
requirements, User fees.

Adoption of Amendments to the
Regulations

m Accordingly, 26 CFR part 300 is
amended as follows:

PART 300—USER FEES

m Paragraph 1. The authority citation
for part 300 continues to read in part as
follows:

Authority: 31 U.S.C. 9701.

m Par. 2. Section 300.0 is amended by
m 1. Adding paragraph (b)(9).

m 2. Removing paragraph (c).

m The addition reads as follows:

§300.0 User fees; in general.
* * * * *

(b) * % %

(9) Applying for a preparer tax
identification number.

m Par. 3. Section 300.1 is amended by
adding paragraph (d) to read as follows:

§300.1 Installment agreement fee.
* * * * *

(d) Effective/applicability date. This
section is applicable beginning March
16, 1995, except that the user fee for
entering into installment agreements on
or after January 1, 2007, is applicable
January 1, 2007.

m Par. 4. Section 300.2 is amended by
adding paragraph (d) to read as follows:

§300.2 Restructuring or reinstatement of
installment agreement fee.
* * * * *

(d) Effective/applicability date. This
section is applicable beginning March
16, 1995, except that the user fee for
restructuring or reinstatement of an
installment agreement on or after
January 1, 2007, is applicable January 1,
2007.

m Par. 5. Section 300.3 is amended by
adding paragraph (d) to read as follows:

§300.3 Offer to compromise fee.
* * * * *

(d) Effective/applicability date. This
section is applicable beginning
November 1, 2003.

m Par. 6. Section 300.4 is amended by
adding paragraph (d) to read as follows:

§300.4 Special enroliment examination
fee.
* * * * *

(d) Effective/applicability date. This
section is applicable beginning
November 6, 2006.

m Par. 7. Section 300.5 is amended by
adding paragraph (d) to read as follows:

§300.5 Enroliment of enrolled agent fee.
* * * * *
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(d) Effective/applicability date. This
section is applicable beginning
November 6, 2006.

m Par. 8. Section 300.6 is amended by
adding paragraph (d) to read as follows:

§300.6 Renewal of enroliment of enrolled
agent fee.
* * * * *

(d) Effective/applicability date. This
section is applicable beginning
November 6, 2006.

m Par. 9. Section 300.7 is amended by
adding paragraph (d) to read as follows:

§300.7 Enroliment of enrolled actuary fee.

* * * * *

(d) Effective/applicability date. This
section is applicable beginning January
22, 2008.

m Par. 10. Section 300.8 is amended by
adding paragraph (d) to read as follows:

§300.8 Renewal of enroliment of enrolled
actuary fee.
* * * * *

(d) Effective/applicability date. This
section is applicable beginning January
22, 2008.

m Par. 11. Section 300.9 is added to read
as follows:

§300.9 Fee for obtaining a preparer tax
identification number.

(a) Applicability. This section applies
to the application for and renewal of a
preparer tax identification number
pursuant to 26 CFR 1.6109-2(d).

(b) Fee. The fee to apply for or renew
a preparer tax identification number is
$50 per year, which is the cost to the
government for processing the
application for a preparer tax
identification number and does not
include any fees charged by the vendor.

(c) Person liable for the fee. The
individual liable for the application or
renewal fee is the individual applying
for and renewing a preparer tax
identification number from the IRS.

(d) Effective/applicability date. This
section is applicable beginning
September 30, 2010.

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

Approved: August 24, 2010.
Michael Mundaca,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 2010-24652 Filed 9-28-10; 11:15 am]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[EPA-HQ-OPP-2009-0616; FRL—8844-1]
Spinosad; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: This regulation revises
tolerances for residues of spinosad in or
on hog, fat; hog, meat; hog, meat
byproducts; poultry meat byproducts.
Elanco Animal Health (A Division of Eli
Lilly & Company) requested these
tolerances under the Federal Food,
Drug, and Cosmetic Act (FFDCA).

DATES: This regulation is effective
September 30, 2010. Objections and
requests for hearings must be received
on or before November 29, 2010, and
must be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2009-0616. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Samantha Hulkower, Registration
Division (7505P), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001; telephone

number: (703) 603—0683; e-mail address:

hulkower.samantha@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Get Electronic Access to
Other Related Information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.gpoaccess.gov/ecfr.

C. How Can I File an Objection or
Hearing Request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2009-0616 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before November 29, 2010. Addresses
for mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket. Information not marked
confidential pursuant to 40 CFR part 2
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may be disclosed publicly by EPA
without prior notice. Submit a copy of
your non-CBI objection or hearing
request, identified by docket ID number
EPA-HQ-OPP-2009-0616, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of October 26,
2009 (74 FR 55003) (FRL.—-8794—2), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 9F7543) by Elanco
Animal Health (A Division of Eli Lilly
& Company), 2001 West Main Street,
Greenfield, IN 46140. The petition
requested that 40 CFR 180.495 be
amended by reducing established
tolerances for residues of the insecticide
spinosad, a fermentation product of
Saccharopolyspora spinosa, which
consists of two related active
ingredients: Spinosyn A (Factor A: CAS
No. 131929-60-7) or 2—[(6—deoxy—
2,3,4—tri-O-methyl-a-L-manno-
pyranosyl)oxy]-13-[[5-(dimethylamino)-
tetrahydro-6-methyl-2 H-pyran-2-ylloxyl-
9-ethyl-
2,3,3a,5a,5b,6,9,10,11,12,13,14,16a,16b-
tetradecahydro-14-methyl-1H-as-
Indacenol3,2-d]oxacyclododecin-7,15-
dione; and Spinosyn D (Factor D; CAS
No. 131929-63-0) or 2—[(6—deoxy—
2,3,4—tri-O-methyl-a-L-manno-
pyranosyl)oxyl-13-[[5-(dimethyl-amino)-
tetrahydro-6-methyl-2H-pyran-2-ylloxyl-
9-ethyl-
2,3,3a,5a,5b,6,9,10,11,12,13,14,16a,16b-
tetradecahydro-4,14-methyl-1H-as-
Indaceno(3,2-d]oxacyclododecin-7,15-
dione, in or on milk from 7 parts per
million (ppm) to 5 ppm; milk, fat from
80 ppm to 40 ppm; cattle, goat, and
sheep, fat from 50 ppm to 30 ppm; hog,
meat from 1.5 ppm to 0.2 ppm; hog,
meat byproducts from 8 ppm to 0.6

ppm; and hog, fat from 33 ppm to 2.0
ppm. The petition additionally
requested increases in the existing
tolerances for residues of spinosad in or
on poultry meat byproducts from 0.1
ppm to 0.2 ppm and poultry, fat from
1.3 ppm to 1.5 ppm. That notice
referenced a summary of the petition
prepared by Elanco Animal Health, the
registrant, which is available in the
docket, http://www.regulations.gov.
There were no comments received in
response to the notice of filing.

Based upon review of the data
supporting the petition, EPA has
concluded that revision of the proposed
tolerances in or on hog, fat from 2.0
ppm to 5.0 ppm; hog, meat from 0.2
ppm to 0.50 ppm; hog, meat byproducts
from 0.6 ppm to 2.0 ppm; poultry, meat
byproducts from 0.10 ppm to 0.20 ppm
is necessary and revision of the
currently-established ruminant fat (i.e.,
cattle, goat, and sheep) and poultry, fat
tolerances, as proposed by Elanco
Animal Health in the petition, is
unnecessary. The reason for these
changes are explained in Unit IV.D.

ITI. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue....”

Consistent with section 408(b)(2)(D)
of FFDCA, and the factors specified in
section 408(b)(2)(D) of FFDCA, EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for spinosad
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with spinosad follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Spinosad has low
acute toxicity via the oral and dermal
routes of exposure. It is not a dermal
sensitizer, nor inhalation, primary eye,
or primary skin irritant. In subchronic
toxicity studies conducted in mice
treatment-related findings included
vacuolation of cells of the lymphoid
organs, liver, kidney, stomach, female
reproductive tract, and epididymis, and
less severely in the heart, lung,
pancreas, adrenal cortex, bone marrow,
tongue, pituitary gland, and anemia. In
rats, thyroid follicle epithelial cell
vacuolation, anemia, multifocal
hepatocellular granuloma,
cardiomyopathy, and splenic
histiocytosis were observed following
subchronic exposure, in dogs
microscopic changes in a variety of
tissues, anemia, and possible liver
damage were seen with short-term
repeated dosing. In a chronic feeding
study in dogs, increases in serum
alanine aminotransferase, aspartate
aminotransferase, and triglycerides
levels, and the presence of tissue
abnormalities, including vacuolated cell
aggregations, arteritis, and glandular cell
vacuolation (parathyroid) were seen.
Vacuolation of thyroid follicular cells,
increased absolute and relative thyroid
weights were observed in a chronic oral
toxicity study in rats. Spinosad is
classified as “not likely to be
carcinogenic to humans” based on lack
of evidence for carcinogenicity of
spinosad in mice and rats. No
neurotoxic effects were seen in the acute
or subchronic neurotoxicity study in
rats. In developmental toxicity studies,
there is no evidence of increased
susceptibility following in utero
exposures in rats and rabbits. In the 2—
generation reproduction study, no
adverse effects were observed on the
offspring at dose levels that produced
parental toxicity.

Specific information on the studies
received and the nature of the adverse
effects caused by spinosad as well as the
no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in document
“Spinosad and Spinetoram. Human-
Health Risk Assessment for Direct-Spray
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Use on Poultry and Discontinuation by
Voluntary Cancellation of the Cattle
Pour-On and Direct Cattle Spray
Registrations,” p. 12 in docket ID
number EPA-HQ-OPP-2009-0616.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors (U/SF) are used in
conjunction with the POD to calculate a
safe exposure level — generally referred
to as a population-adjusted dose (PAD)
or a reference dose (RfD) — and a safe
margin of exposure (MOE). For non-
threshold risks, the Agency assumes
that any amount of exposure will lead
to some degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for spinosad used for human
risk assessment can be found at http://
www.regulations.gov in document
“Spinosad and Spinetoram. Human-
Health Risk Assessment for Direct-Spray
Use on Poultry and Discontinuation by
Voluntary Cancellation of the Cattle
Pour-On and Direct Cattle Spray
Registrations,” p. 5 in docket ID number
EPA-HQ-OPP-2009-0616.

The Agency has concluded that
spinosad should be considered
toxicologically identical to another
pesticide, spinetoram. This conclusion
is based on the following: Spinetoram
and spinosad are large molecules with
nearly identical structures; and the
toxicological profiles for each are
similar (generalized systemic toxicity)
with similar doses and endpoints
chosen for human-health risk
assessment. Spinosad and spinetoram
should be considered toxicologically
identical in the same manner that
metabolites are generally considered

toxicologically identical to the parent.
Although, as just stated, the doses and
endpoints for spinosad and spinetoram
are similar, they are not identical due to
variations in dosing levels used in the
spinetoram and spinosad toxicological
studies. EPA compared the spinosad
and spinetoram doses and endpoints for
each exposure scenario and selected the
lower of the two doses for use in human
risk assessment.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to spinosad/spinetoram, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing spinosad/spinetoram tolerances
in 40 CFR 180.495 and 180.635. EPA
assessed dietary exposures from
spinosad in food as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

No such effects were identified in the
toxicological studies for spinosad;
therefore, a quantitative acute dietary
exposure assessment is unnecessary.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the United States Department of
Agriculture (USDA) 1994-1996 and
1998 Continuing Survey of Food Intake
by Individuals (CSFII). As to residue
levels in food, the chronic analysis
assumed 100 percent crop treated (PCT)
for all food crop commodities excluding
those listed below where PCT estimates
were incorporated to refine the livestock
dietary burden estimates; used average
field-trial residues for apple, Brassica
leafy vegetables, citrus, fruiting
vegetables, herbs, banana, grape, several
cereal grains, and strawberry; used
tolerance-level residues for the
remaining food crop commodities; and
used Dietary Exposure Evaluation
Model DEEM(™) (ver. 7.81) default
processing factors for all commodities
excluding orange juice, field corn (meal,
starch, flour, and oil), grape juice, and
wheat (flour and germ) where the results
from processing factors were assumed;
and modeled drinking water estimates.
Tolerance level hog and poultry
residues were assumed while the
ruminant residue estimates were refined
through the incorporation of average
residues from the feeding/dermal
magnitude of the residue studies and
incorporation of the following projected
combined spinosad/spinetoram PCT
estimates to refine the ruminant dietary

burden: Leaves of root and tuber
vegetables — 50%; grain sorghum grain
— 5%; soybean seed — 5%; and sweet
corn forage — 39%.

Spinosad is registered for application
to all of the same crops as spinetoram,
with similar pre-harvest and retreatment
intervals, and application rates greater
than or equal to spinetoram. Further,
both products control the same pest
species. For this reason, EPA concluded
it would overstate exposure to assume
that residues of both spinosad and
spinetoram would appear on the same
food. Rather, EPA aggregated exposure
by either assuming that all commodities
contain spinosad residues (because side-
by-side spinetoram and spinosad
residue data indicated that spinetoram
residues were less than or equal to
spinosad residues) or summing the
percentage of a crop that would be
treated with spinosad and the
percentage that would be treated with
spinetoram.

iii. Cancer. Based on the lack of
evidence of carcinogenicity in rats and
mice, EPA has classified spinosad as
“not likely to be carcinogenic to
humans;” therefore a quantitative
exposure assessment to evaluate cancer
risk is unnecessary.

iv. Anticipated residue and PCT
information. Section 408(b)(2)(E) of
FFDCA authorizes EPA to use available
data and information on the anticipated
residue levels of pesticide residues in
food and the actual levels of pesticide
residues that have been measured in
food. If EPA relies on such information,
EPA must require pursuant to FFDCA
section 408(f)(1) that data be provided 5
years after the tolerance is established,
modified, or left in effect, demonstrating
that the levels in food are not above the
levels anticipated. For the present
action, EPA will issue such data call-ins
as are required by FFDCA section
408(b)(2)(E) and authorized under
FFDCA section 408(f)(1). Data will be
required to be submitted no later than
5 years from the date of issuance of
these tolerances.

Section 408(b)(2)(F) of FFDCA states
that the Agency may use data on the
actual percent of food treated for
assessing chronic dietary risk only if:

¢ Condition a: The data used are
reliable and provide a valid basis to
show what percentage of the food
derived from such crop is likely to
contain the pesticide residue.

¢ Condition b: The exposure estimate
does not underestimate exposure for any
significant subpopulation group.

¢ Condition c: Data are available on
pesticide use and food consumption in
a particular area, the exposure estimate
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does not understate exposure for the
population in such area.

In addition, the Agency must provide
for periodic evaluation of any estimates
used. To provide for the periodic
evaluation of the estimate of PCT as
required by FFDCA section 408(b)(2)(F),
EPA may require registrants to submit
data on PCT.

Tolerance level hog and poultry
residues were assumed while the
ruminant residue estimates were refined
through the incorporation of average
residues from the feeding/dermal
magnitude of the residue studies and
incorporation of the following projected
combined spinosad/spinetoram PCT
estimates to refine the ruminant dietary
burden uses as follows: 39% sweet corn
forage; 50% leaves of root and tuber
vegetables; 5% sorghum grain; and 5%
soybean seed meal.

In most cases, EPA uses available data
from USDA/National Agricultural
Statistics Service (USDA/NASS),
proprietary market surveys, and the
National Pesticide Use Database for the
chemical/crop combination for the most
recent 6—7 years. EPA uses an average
PCT for chronic dietary risk analysis.
The average PCT figure for each existing
use is derived by combining available
public and private market survey data
for that use, averaging across all
observations, and rounding to the
nearest 5%, except for those situations
in which the average PCT is less than
one. In those cases, 1% is used as the
average PCT and 2.5% is used as the
maximum PCT. EPA uses a maximum
PCT for acute dietary risk analysis. The
maximum PCT figure is the highest
observed maximum value reported
within the recent 6 years of available
public and private market survey data
for the existing use and rounded up to
the nearest multiple of 5%.

The Agency believes that the three
conditions discussed in Unit II1.C.1.iv.
have been met. With respect to
Condition a, PCT estimates are derived
from Federal and private market survey
data, which are reliable and have a valid
basis. The Agency is reasonably certain
that the percentage of the food treated
is not likely to be an underestimation.
As to Conditions b and c, regional
consumption information and
consumption information for significant
subpopulations is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s
exposure estimate does not understate
exposure for any significant
subpopulation group and allows the

Agency to be reasonably certain that no
regional population is exposed to
residue levels higher than those
estimated by the Agency. Other than the
data available through national food
consumption surveys, EPA does not
have available reliable information on
the regional consumption of food to
which spinosad may be applied in a
particular area.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for spinosad in drinking water. These
simulation models take into account
data on the physical, chemical, and fate/
transport characteristics of spinosad.
Further information regarding EPA
drinking water models used in pesticide
exposure assessment can be found at
http://www.epa.gov/oppefed1/models/
water/index.htm.

Based on the First Index Reservoir
Screening Tool (FIRST) and Screening
Concentration in Ground Water (SCI-
GROW) models, the estimated drinking
water concentrations (EDWCs) of
spinosad/spinetoram for acute
exposures are estimated to be 14.419
parts per billion (ppb) for surface water
and 0.072 ppb for ground water. For
chronic exposures for non-cancer
assessments are estimated to be 6.171
ppb for surface water and 0.072 ppb for
ground water. EDWCs for spinosad for
acute exposures are estimated to be 34.5
parts per billion (ppb) for surface water
and 1.1 ppb for ground water. For
chronic exposures for non-cancer
assessments are estimated to be 10.5
ppb for surface water and 1.1 ppb for
ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
chronic dietary risk assessment, the
water concentration of value 10.5 ppb
was used to assess the contribution to
drinking water.

3. From non-dietary exposure. The
term “residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Spinosad is currently registered for
the following uses that could result in
residential exposures: Application to
turfgrass and ornamentals. EPA assessed
residential exposure using the following
assumptions: The Agency has
concluded that spinosad and
spinetoram are toxicologically
equivalent; therefore, residential
exposure to both spinosad and
spinetoram was evaluated. Spinosad is
currently registered for homeowner

application to turf grass and
ornamentals. Spinetoram is registered
for homeowner applications to gardens,
lawns/ornamentals and turf grass. Since
spinosad and spinetoram control the
same pests, EPA concludes that these
products will not be used for the same
uses in combination with each other
and thus combining spinosad and
spinetoram residential exposures would
overstate exposure.

There is potential for residential
handler and post-application exposures
to both spinosad and spinetoram.
However, since no dermal endpoints for
either spinetoram or spinosad were
identified, only short-term incidental
oral exposures to toddlers are
anticipated from the registered turf and
ornamental application scenarios for
spinosad and spinetoram and short-term
inhalation exposure to handler/
applicators is anticipated for the
registered home garden, turf, and
ornamental application scenarios.

Based on the low application rates,
granular formulation, and/or low vapor
pressure, quantitative residential
inhalation post-application exposure
assessments were not performed for
spinosad or spinetoram. The Agency
notes that the spinetoram residential-
handler inhalation MOEs were
>4,300,000 for house garden, home
lawns and ornamental use; based on this
and the low vapor pressure for
spinosad, the Agency anticipates the
post-application residential inhalation
risks to be negligible.

EPA notes that for spinosad the
registered fruit fly bait application
scenario permits application to non-
crop vegetation and this use may result
in residential exposures. Based on the
application rates (fruit fly bait — 0.0003
pounds active ingredients/acre (Ib ai/
acre); turf/ornamental — 0.41 lbs ai/
acre), EPA concludes that residential
exposure resulting from the fruit fly
application will be insignificant when
compared to the exposure resulting from
homeowner uses on the turf/
ornamentals. Therefore, quantitative
analysis of the residential exposure
resulting from the fruit fly bait
application was not performed. Further
information regarding EPA standard
assumptions and generic inputs for
residential exposures may be found at
http://www.epa.gov/pesticides/trac/
science/trac6a05.pdf.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
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pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

EPA has not found spinosad/
spinetoram to share a common
mechanism of toxicity with any other
substances, and spinosad/spinetoram
does not appear to produce a toxic
metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has
assumed that spinosad/spinetoram does
not have a common mechanism of
toxicity with other substances. For
information regarding EPA’s efforts to
determine which chemicals have a
common mechanism of toxicity and to
evaluate the cumulative effects of such
chemicals, see EPA’s website at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
Food Quality Protection Act (FQPA) SF.
In applying this provision, EPA either
retains the default value of 10X, or uses
a different additional SF when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
There is no evidence of increased
susceptibility of rat and rabbit fetuses to
in-utero exposure to spinosad or
spinetoram. In the spinosad and
spinetoram rat and rabbit
developmental toxicity studies, no
developmental toxicity was observed at
dose levels that did not induce maternal
toxicity. In the spinosad 2—generation
reproduction studies, maternal and
offspring toxicity were equally severe,
indicating no evidence of increased
susceptibility. In the spinetoram 2—
generation reproduction study, no
adverse effects were observed on the
offspring at dose levels that produced
parental toxicity. Therefore, there is no
evidence of increased susceptibility and
there are no concerns or residual
uncertainties for pre-natal and/or post-
natal toxicity.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for spinetoram
is complete, except for immunotoxicity
testing. Recent changes to 40 CFR part
158 make immunotoxicity testing
(OPPTS Harmonized Test Guideline
870.7800) required for pesticide
registration; however, the existing data
are sufficient for endpoint selection for
exposure/risk assessment scenarios, and
for valuation of the requirements under
the FQPA.

There was some evidence of adverse
effects on the organs of the immune
system at the LOAEL in three short-term
studies with spinosad or spinetoram. In
these studies, anemia was observed in
multiple species (rats, mice and dogs)
with the presence of histiocytic
aggregates of macrophages in various
organs and tissues (lymph nodes,
spleen, thymus, and bone marrow).
Aggregation of macrophages was
indicative of immune stimulation in
response to insults of the chemical
exposure and was considered secondary
effects of the toxic effect to the
hematopoetic system. Therefore, these
effects are not considered to be
indicative of frank immunotoxicity. In
the chronic study with dogs, areteritis
and necrosis of the areterial walls of the
thymus was seen in one female dog at
the highest dose tested (HDT). This
finding is attributed to the exacerbation
of the spontaneous arteritis present in
genetically predisposed Beagle dogs
(“Beagle Pain Syndrome”), not
immunotoxicity. Further, a clear
NOAEL was attained in each of these
studies, and the observed
histopathologies were generally
observed in the presence of other organ
toxicity. In addition, spinosad and
spinetoram do not belong to a class of
chemicals (e.g., the organotins, heavy
metals, or halogenated aromatic
hydrocarbons) that would be expected
to be immunotoxic.

Based on the considerations in this
Unit, EPA does not believe that
conducting a special series 870.7800
immunotoxicity study will result in a
POD less than the NOAEL of 2.49 mg/
kg/day already set for spinosad and
spinetoram. Consequently, an additional
database UF does not need to be
applied.

ii. There is no indication that
spinosad is a neurotoxic chemical and
there is no need for a developmental
neurotoxicity study or additional UFs to
account for neurotoxicity.

iii. There is no evidence that spinosad
results in increased susceptibility in in
utero rats or rabbits in the prenatal
developmental studies or in young rats
in the 2—generation reproduction study.

iv. There are no residual uncertainties
identified in the exposure databases.

The dietary food exposure assessments
utilized 100 PCT and tolerance-level
residues, and DEEM™ default
processing factors for all registered and
proposed crop commodities and all food
commodities from livestock except
commodities from ruminants. EPA used
PCT information when calculating
livestock dietary burdens for ruminants
from sweet corn forage, leaves of root
and tuber vegetables, sorghum grain,
and soybean seed meal. EPA believes
that the PCT estimates used are
conservative estimates. EPA made
conservative (protective) assumptions in
the ground water and surface water
modeling used to assess exposure to
spinosad/spinetoram in drinking water.
EPA used similarly conservative
assumptions to assess postapplication
exposure of children as well as
incidental oral exposure of toddlers.
These assessments will not
underestimate the exposure and risks
posed by spinosad/spinetoram.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking
water. No adverse effect resulting from
a single oral exposure was identified
and no acute dietary endpoint was
selected. Therefore, spinosad is not
expected to pose an acute risk.

2. Chronic risk. Since there are no
registered/proposed uses which result
in chronic residential exposures, the
chronic aggregate exposure assessment
consists of exposure from food and
water. Using the exposure assumptions
described in this unit for chronic
exposure, EPA has concluded that
chronic exposure to spinosad and
spinetoram from food and water will
utilize 94% of the cPAD for children 1—
2 years old the population group
receiving the greatest exposure.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
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(considered to be a background
exposure level).

Spinosad and spinetoram are
currently registered for uses that could
result in short-term residential
exposure, and the Agency has
determined that it is appropriate to
aggregate chronic exposure through food
and water with short-term residential
exposures to spinosad and spinetoram.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded the
combined short-term food, water, and
residential exposures result in aggregate
MOE:s of 2160 for all population
subgroups. As the aggregate MOEs are
greater than 100 for all population
subgroups, including infants and
children, short-term aggregate exposure
to spinosad and spinetoram is not of
concern to EPA.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).
Spinosad and spinetoram are not
registered for any use patterns that
would result in intermediate-term
residential exposure. Therefore, the
intermediate-term aggregate risk is the
sum of the risk from the exposure to
spinosad and spinetoram through food
and water, which has already been
addressed, and will not be greater than
the chronic aggregate risk.

5. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of carcinogenicity in rats and
mice at doses that were judged to be
adequate to assess the carcinogenic
potential, spinosad and spinetoram
were classified as “not likely to be
carcinogenic to humans,” and are not
expected to pose a cancer risk to
humans.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to spinosad and
spinetoram residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate methods are available for
enforcement of the ruminant and hog
tolerances. Method RES 94094 (GRM
95.03; ruminant and hog); Method RES
95114 (ruminant and hog); GRM 95.15
(poultry). Data pertaining to
Multiresidue Methods (MRMs) testing of
spinosyns A, D, B, and K and N-
demethyl spinosyn D were forwarded to

the Food and Drug Administration
(FDA) for review.

The method may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905; e-
mail address: residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint U.N.
Food and Agriculture Organization/
World Health Organization food
standards program, and it is recognized
as an international food safety
standards-setting organization in trade
agreements to which the United States
is a party. EPA may establish a tolerance
that is different from a Codex MRL;
however, FFDCA section 408(b)(4)
requires that EPA explain the reasons
for departing from the Codex level.

Codex does have a MRLs for
combined residues of spinosyn A and D
in/on fat from mammals other than
marine at 2 ppm and edible offal at 0.5
ppm and Canada does have MRLs for
residues of spinosyn A and D in/on hog
fat at 5.0 ppm, hog meat byproducts at
1.0 ppm, and hog meat at 0.2 ppm. For
the most part, these international
tolerances are lower than the level of the
hog tolerances being established today.
The Codex values were set in 2004. At
that time only the diets of cattle (beef
and dairy) were considered in
establishing the MRLs, which were then
considered adequate for all mammals,
including hogs. However, the United
States calculates hog exposure based on
specific diets for finishing and breeder
hogs. These diets are high in grains and
grain byproducts and would not have
included forages and other commodities
present in the cattle diet. The diets
considered were different, leading to
different calculated exposures, leading
to different MRL/tolerance estimates for
the hog commodities. Accordingly,
given the manner in which the Codex
values were chosen, EPA does not
believe it is appropriate to harmonize
with the Codex levels.

C. Revisions to Petitioned-For
Tolerances

Elanco Animal Health requested
registration for direct spray of Elector
PSP (EPA Reg. No. 72642-2) to poultry

and discontinuation by voluntary
cancellation of the cattle pour-on and
direct cattle spray registrations for
Elector Insect Control Product (EPA Reg.
No. 72642—1). The petitioner also
requested an increase in the currently-
established poultry fat (1.3 ppm to 1.5
ppm), poultry meat (0.10 ppm to 0.2
ppm), and poultry meat byproducts
(0.10 ppm to 0.2 ppm) tolerances and a
decrease in the currently-established
milk (7.0 ppm to 5 ppm), milk fat (85
ppm to 40 ppm), hog fat (33 ppm to 2.0
ppm), hog meat (1.5 ppm to 0.2 ppm),
hog meat byproducts (8.0 ppm to 0.6
ppm), and ruminant fat (cattle, goat, and
sheep — 50 ppm to 30 ppm) tolerances
(tolerances for combined residues of
spinosyns A and D).

With the elimination of cattle pour-on
and direct cattle spray uses, ruminants
may be exposed to spinosad via
consumption of treated feed, premise
application, and through the feed-
through (cattle only) and ear tag uses
(cattle only). Based on the elimination
of the cattle dermal application scenario
and a recalculation of spinosad residues
in ruminant commodities from the
consumption of treated feed, the
petitioner requested a reduction in the
milk, milk fat, and ruminant (cattle,
goat, and sheep) fat tolerances. Based on
a comparison of the estimated total
residue without the dermal/premise
application and the currently-
established tolerances, the EPA
concludes that revision of the currently-
established ruminant tolerances is
unnecessary. Since elimination of the
dermal uses does not necessitate a
change in the current ruminant
tolerances, the EPA concludes that
residues resulting from premise treated
are insignificant when compared to the
residue estimates from the other routes
of exposure.

The petitioner requested a reduction
in the hog fat, meat, and meat
byproducts tolerances. The current hog
tolerances were established as part of
the registration for application of
spinosad to stored grains where a hog
dietary burden of 41.2 ppm was
calculated. As a conservative surrogate
for residues following premise
treatment, the results from the cattle
dermal magnitude of the residue study
were used (residue data following only
premise treatment are not available).
EPA notes that hogs have a significantly
lower maximum reasonably balanced
dietary burden (MRDB) than ruminants
and the residues resulting from the
premise treatment were therefore
considered when establishing a
tolerance (this is on contrast to
ruminants where residues resulting
from premise treatment were not
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considered). Based on these
calculations, the EPA concludes that
hog tolerance should be lowered as
follows: Hog, meat — 0.50 ppm; hog, fat
— 5.0 ppm; and hog, meat byproducts —
2.0 ppm.

As part of the current request, the
petitioner submitted a poultry
magnitude of the residue study
monitoring spinosad residues following
both the proposed dermal application
scenario (0.9x) and the currently-
registered premise treatment (1x). Based
on these data and the current poultry
MRDB, the EPA concludes that the
poultry meat byproducts tolerance
should be increased to 0.20 ppm
(tolerance for the combined residues of
spinosyns A and D). All other poultry
tolerances remain adequate.

V. Conclusion

Therefore, tolerances are established
for residues of spinosad in or on poultry
at 0.20 ppm poultry, meat byproducts;
and tolerances are increased as
indicated for the following established
commodities: Hog, fat 5.0 ppm; hog,
meat 0.50 ppm; hog, meat byproducts
2.0 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory

Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Public Law 104-4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: September 24, 2010.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.
m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
m 2. Section 180.495 is amended by
revising the following entries in the
table in paragraph (a) to read as follows:

§ 180.495 Spinosad; tolerances for
residues.

(a) * % %
Commodity Parts per million
Hog, fat ..o 5.0
Hog, meat byproducts .... 2.0
Hog, meat ........cccccceee 0.50
Poultry, meat byproducts 0.20

* * * * *

[FR Doc. 2010-24573 Filed 9-29-10; 8:45 am]|
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2007-0677; FRL—8845-7]
Fluoxastrobin; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of fluoxastrobin
in or on multiple commodities which
are identified and discussed later in this
document. Arysta LifeScience North
America, LLC requested these tolerances
under the Federal Food, Drug, and
Cosmetic Act (FFDCA).

DATES: This regulation is effective
September 30, 2010. Objections and
requests for hearings must be received
on or before November 29, 2010, and
must be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION].
ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2007-0677. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
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information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305-
5805.

FOR FURTHER INFORMATION CONTACT: John
Bazuin, Registration Division (7504P),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305—7381; e-mail address:
bazuin.john@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Get Electronic Access to
Other Related Information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through

the Government Printing Office’s e-CFR
site at http://www.gpoaccess.gov/ecfr.

C. How Can I File an Objection or
Hearing Request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2007-0677 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before November 29, 2010. Addresses
for mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit a copy of
your non-CBI objection or hearing
request, identified by docket ID number
EPA-HQ-OPP-2007-0677, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

o Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Summary of Petitioned-For
Tolerances

In the Federal Register of October 7,
2009 (74 FR 51597) (FRL-8792—7), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 9F7567) by Arysta
LifeScience North America, LLC, 15401
Weston Parkway, Suite 150, Cary, NC

27513. The petition requested that 40
CFR 180.609 be amended by
establishing tolerances for residues of
the fungicide fluoxastrobin, (1E)-[2-[[6-
(2-chlorophenoxy)-5-fluoro-4-
pyrimidinyl]oxy]phenyl](5,6-dihydro-
1,4,2-dioxazin-3-yl)methanone O-
methyloxime and its Z isomer, (1Z)-[2-
[[6-(2-chlorophenoxy)-5-fluoro-4-
pyrimidinyl]oxy]phenyl](5,6-dihydro-
1,4,2-dioxazin-3-yl)methanone O-
methyloxime in or on aspirated grain
fractions at 15 parts per million (ppm);
meat byproducts (cattle, goat, horse,
sheep) at 0.2 ppm; sweet corn, forage at
13 ppm; sweet corn (kernels plus cob
with husks removed) at 0.02 ppm; sweet
corn, stover at 10 ppm; wheat, bran at
0.2 ppm; wheat, forage at 7.0 ppm;
wheat, grain at 0.09 ppm; wheat, hay at
17 ppm; and wheat, straw at 11 ppm.
The proposed tolerance in or on
aspirated grain fractions is actually a
decrease in the pre-existing tolerance for
fluoxastrobin and its Z isomer in 40 CFR
180.609 of 20 ppm. The proposed meat
byproduct tolerances are actually
changes in the tolerance expression
from fluoxastrobin, its Z isomer, and its
phenoxy-hydroxypyrimidine
metabolite, 6-(2-chlorophenoxy)-5-
fluoro-4-pyrimidinol to fluoxastrobin
and its Z isomer and an increase in the
pre-existing tolerance levels in 40 CFR
180.609 of 0.10 ppm for meat
byproducts of cattle, goat, horse, and
sheep. That notice referenced a
summary of the petition prepared by
Arysta LifeScience North America, LLC,
the registrant, which is available in the
docket, http://www.regulations.gov.
There were no comments received in
response to the notice of filing.

Based upon review of the data
supporting the petition, EPA has made
the following changes to the proposed
fluoxastrobin tolerances. Minor changes
have been made to several commodity
names to conform them to the Agency’s
Food and Feed Commodity Vocabulary.
The tolerance expression for the meat
byproduct commodities has been
corrected to add the phenoxy-
hydroxypyrimidine metabolite. The
proposed tolerance of 0.02 ppm in or on
sweet corn, kernels plus cob with husks
removed and of 0.2 ppm in or on wheat,
bran have been reduced and the
proposed tolerance of 15 ppm in or on
aspirated grain fractions has been
increased. The reasons for these changes
are explained in Unit IV.C.

ITI. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
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determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . ..”

Consistent with section 408(b)(2)(D)
of FFDCA, and the factors specified in
section 408(b)(2)(D) of FFDCA, EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for fluoxastrobin
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with fluoxastrobin follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Fluoxastrobin has a low order of acute
toxicity via the oral, dermal and
inhalation routes of exposure.
Fluoxastrobin is a moderate eye irritant
but is neither a dermal irritant nor a
skin sensitizer.

Fluoxastrobin appears to have mild or
low toxicity following repeated
administration in all tested species
other than the dog. In both the 90-day
and 1-year oral feeding dog studies,
there was liver toxicity in the form of
cholestasis as evidenced by
hepatocytomegaly and cytoplasmic
granular changes associated with
increased liver weight and increased
serum liver alkaline phospatase (ALP).
In addition, several phase I and phase
II liver drug metabolizing enzymes were
induced. Other toxicity in dogs
included body weight loss or reduced
gain, decreased food efficiency, and
effects on kidneys including increased

relative weight in females and
degeneration of proximal tubular
epithelium in males. The no observed
adverse effect level (NOAEL) of 1.5
milligrams/kilograms/day (mg/kg/day)
in the 1—year dog study was used for
setting the chronic reference dose (RfD).

The liver appeared to be a target organ
in other studies, as well, but the
toxicological relevance of liver findings
in species other than the dog is
questionable. For example, among the
changes noted in the treated animals
were increased liver weight in the
mouse and rat, and hypertrophy and
cytoplasmic changes in the mouse, but
there were no increases in any of the
serum liver enzymes including ALP.

In the 90—day oral toxicity study in
rats, the urinary system in males was a
target organ as evidenced by increased
kidney weight and histopathology
findings in kidneys, urinary bladder,
and urethra including the presence of
calculi in the urethra and kidneys. In
another rat study, there were markedly
increased urinary pHs in males in
addition to increased urinary calcium
excretion in the form of calcium oxalate
crystals. Kidney changes were also seen
in a 90—day mouse feeding study with
increased kidney weights and tubular
hypertrophy in females. Following 90—
day administration in dogs, there was
degeneration of the proximal tubular
epithelium in males.

The adrenal glands seem to be another
target organ in males of the 90—day rat
study where vacuolation was seen in the
zona fasciculata of the adrenal cortex. In
another 30—day rat feeding study,
adrenal cortical cytomegaly with fine
vacuolization was seen in all high dose
males and the responses were
comparable between the groups treated
with the pure fluoxastrobin E- or 2:1 E/
Z-isomers. The adrenal changes are not
likely to be endocrine related effects.

In the rat and rabbit developmental
toxicity studies and the 2—generation
reproduction rat study, there was no
increased susceptibility to prenatal or
postnatal exposure to fluoxastrobin and
no effects on reproduction.

Fluoxastrobin is not acutely
neurotoxic in rats up to a single high
dose of 2,000 mg/kg/day or by repeated
dietary feeding in the rat subchronic
neurotoxicity screening study where the
top dose was nearly half the limit dose
of 1,000 mg/kg/day. Other studies in
rats including the subchronic, chronic
toxicity/carcinogenicity, 2—generation
reproduction, and developmental
toxicity were tested to or above the limit
dose with no indication of clinical
signs, histopathology or other signs of
toxicity that could be attributed to
neurotoxicity. Also, in both the 90-day

and 1-year dog studies, neurologic
examinations, including mental status/
behavior, gait characteristics, postural
status and reactions, and spinal/cranial
reflexes, were carried out and were
found to be within normal limits.

Fluoxastrobin is not immunotoxic
based on repeated dosing studies in rats
and mice. In the 90—day oral toxicity rat
study, there was no difference between
the control and treated animals in
spleen cell count, macrophage activities
after PMA stimulation and plaque-
forming cell assay after challenge with
sheep erythrocytes. Slight decreases
were noted in IgG concentration in the
high dose males but not females. An
unacceptable subchronic
immunotoxicity study in mice found no
apparent decrease on B-cell activated, T-
cell mediated IgM response to sheep red
blood cell (SRBC) at doses as high as
2,383 mg/kg/day.

Fluoxastrobin and major metabolites
were negative in a battery of
genotoxicity tests.

The carcinogenic potential of
fluoxastrobin was adequately tested in
rats and mice of both sexes. The results
demonstrated a lack of treatment-related
increase in tumor incidence in rats or
mice. There was no mutagenicity
concern and no structure activity
relationship alert. It was concluded that
there was no incidence of
carcinogenicity for fluoxastrobin.

Specific information on the studies
received and the nature of the adverse
effects caused by fluoxastrobin as well
as the NOAEL and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies are discussed in the
final rule published in the Federal
Register of September 16, 2005 (70 FR
54640) (FRL-7719-9).

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level — generally referred to as
a population-adjusted dose (PAD) or a
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reference dose (RfD) — and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for fluoxastrobin used for
human risk assessment can be found in
“Fluoxastrobin. Human Health Risk
Assessment for Proposed Uses on Sweet
Corn, Field Corn/Sweet Corn Grown for
Seed, and Wheat; Revised Tolerances on
Peanut and Refined Peanut Oil Based on
a Peanut Processing Study; and Label
Revision Allowing Homeowner
Residential Application to Turf
Grasses,” p. 23 in docket ID number
EPA-HQ-OPP-2007-0677.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to fluoxastrobin, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing fluoxastrobin tolerances in 40
CFR 180.609. EPA assessed dietary
exposures from fluoxastrobin in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

No such effects were identified in the
toxicological studies for fluoxastrobin;
therefore, a quantitative acute dietary
exposure assessment is unnecessary.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the United States Department of
Agriculture (USDA) 1994-1996 and
1998 Continuing Surveys of Food Intake
by Individuals (CSFII). As to residue
levels in food, EPA performed an
unrefined (food and drinking water)
exposure assessment. The assumptions
of this dietary assessment included
tolerance level residues and 100% crop
treated. Based on processing studies, the
processing factors for tomato puree,
potato chips, dry potato (granules/
flakes), and potato flour were reduced to
1. Separate tolerances were set for
peanut oil, wheat bran and tomato
paste; therefore, the processing factors
for these commodities were set at 1. For

all other processed commodities,
Dietary Exposure Evaluation Model
version 7.81 default processing factors
were assumed.

iii. Cancer. Based on the data
summarized in Unit IIL.A., EPA has
concluded that fluoxastrobin does not
pose a cancer risk to humans. Therefore,
a dietary exposure assessment for the
purpose of assessing cancer risk is
unnecessary.

iv. Anticipated residue and percent
crop treated (PCT) information. EPA did
not use anticipated residue and/or PCT
information in the dietary assessment
for floxastrobin. Tolerance level
residues and 100 PCT were assumed for
all food commodities.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for fluoxastrobin in drinking water.
These simulation models take into
account data on the physical, chemical,
and fate/transport characteristics of
fluoxastrobin. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the First Index Reservoir
Screening Tool (FIRST) and Screening
Concentration in Ground Water (SCI-
GROW) models the estimated drinking
water concentrations (EDWCs) of
fluoxastrobin for chronic exposures for
non-cancer assessments are estimated to
be 33 parts per billion (ppb) for surface
water and less than 1 ppb for ground
water. The modeled estimates of
drinking water concentrations were
directly entered into the dietary
exposure model. For chronic dietary
risk assessment, the water concentration
of value 33 ppb was used to assess the
contribution to drinking water.

3. From non-dietary exposure. The
term “residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Fluoxastrobin has previously been
registered for the following uses that
could result in post-application
residential exposures: Turf, including
lawns and golf courses. However,
applications to residential turf have
previously been restricted to certified
pest control operators. Under
consideration in the current risk
assessment is a proposed label that
would allow homeowner residential
application to turf, which would result
in residential handler exposure.
Residential handlers may be exposed
via loading and applying granular

fluoxastrobin for spot treatments and/or
broadcast control of turf diseases.

EPA assessed residential application
exposure using the following
assumptions: Because of the potential
for application four times per year,
exposure duration is expected to be
short-term and intermediate-term. A
short-term dermal endpoint was not
identified so only intermediate-term
dermal risks were assessed. Short- and
intermediate-term inhalation risks were
also assessed. Homeowner residential
applicators are expected to be adults.

There is also the potential for
homeowners and their families (of
varying ages) to be exposed as a result
of entering areas that have previously
been treated with fluoxastrobin.
Exposure might occur on areas such as
lawns used by children or recreational
areas such as golf courses used by adults
and youths. Potential routes of exposure
include dermal (adults and children)
and incidental oral ingestion (children).
Since no acute hazard has been
identified, an assessment of episodic
granular ingestion was not conducted.
While it is assumed that most
residential use will result in short-term
(1 to 30 days) postapplication
exposures, it is believed that
intermediate-term exposures (greater
than 30 days up to 180 days) are also
possible. The best data and
methodology currently available were
used in the fluoxastrobin residential
assessment. Since chemical-specific
data were not available, the Agency
used the current approaches for
residential assessment, many of which
include recent upgrades to the standard
operating procedures (SOPs). For
example, for the hand-to-mouth
calculations for children (three to less
than six years old), a 5% transferability
factor was applied to calculate residue
levels appropriate for this exposure
pathway. Overall, the Agency believes
that the calculated risks represent
screening level estimates. Estimates are
thought to be conservative, even when
measures of central tendency (e.g., most
transfer coefficients) are used, because
values that would be considered to be
in the lower percentile aspect of any
input parameter have not been used in
the calculations. In addition, maximum
application rates have been used for all
scenarios. The risk estimates also
assume no dissipation of residues after
day zero and do not take into account
the periodic growth and cutting of the
grass. Actual residues should be
considerably lower, which is why
intermediate-term exposures are
unlikely. Further, because a short-term
dermal toxicity endpoint was not
identified, the intermediate-term
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endpoint was used for all dermal risk
estimates, even though the residential
exposure duration is believed to be
mostly short-term based on the use
pattern. Finally, based on the Agency’s
current practices, a quantitative post-
application inhalation exposure
assessment was not performed at this
time, primarily because fluoxastrobin
has a very low vapor pressure. Further
information regarding EPA standard
assumptions and generic inputs for
residential exposures may be found at
http://www.epa.gov/pesticides/trac/
science/trac6a05.pdf.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

EPA has not found fluoxastrobin to
share a common mechanism of toxicity
with any other substances, and
fluoxastrobin does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
assumed that fluoxastrobin does not
have a common mechanism of toxicity
with other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s website at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
Food Quality Protection Act (FQPA)
Safety Factor (SF). In applying this
provision, EPA either retains the default
value of 10X, or uses a different
additional SF when reliable data
available to EPA support the choice of
a different factor.

2. Prenatal and postnatal sensitivity.
The toxicity database for fluoxastrobin,
including acceptable developmental
toxicity studies in rats and rabbits, as
well as a 2—generation reproductive

toxicity study, provides no indication of
prenatal and/or postnasal sensitivity.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children is adequately
protected if the FQPA SF is reduced to
1X. That decision is based on the
following findings:

i. The toxicity database for
fluoxastrobin is complete except for a
functional immunotoxicity study as
required by the recent changes to the
pesticide data requirements. The
Agency does have an immunotoxicity
study for fluoxastrobin but it has
deficiencies that make it unacceptable at
this time. Nonetheless, the Agency does
not believe that conducting a new
immunotoxicity study will result in a
lower NOAEL than the regulatory dose
for risk assessment because available
data showed no apparent decrease in B-
cell activated, T-cell mediated
immunoglobulin M (IgM) response to
sheep red blood cells (SRBC) at doses as
high as 2,383 mg/kg/day. The Agency
therefore believes that no additional
safety factor is needed to account for the
lack of this study, but the registrant will
be required to upgrade it.

ii. There is no indication that
fluoxastrobin is a neurotoxic chemical
and there is no need for a
developmental neurotoxicity study or
additional UFs to account for
neurotoxicity.

iii. There is no evidence that
fluoxastrobin results in increased
susceptibility in in utero rats or rabbits
in the prenatal developmental studies or
in young rats in the 2—generation
reproduction study.

iv. There are no residual uncertainties
identified in the exposure databases.
The chronic dietary food exposure
assessments utilized tolerance-level
residues and 100 PCT information for
all commodities. Use of these screening-
level assessment values helps ensure
that chronic exposures and risks will
not be underestimated. EPA
additionally made conservative
(protective) assumptions in the ground
and surface water modeling used to
assess exposure to fluoxastrobin in
drinking water. EPA used similarly
conservative assumptions to assess
residential post-application exposure of
children as well as incidental oral
exposure of toddlers to fluoxastrobin.
These assessments will not
underestimate the exposure and risks
posed by fluoxastrobin.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure

estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking
water. No adverse effect resulting from
a single oral exposure was identified
and no acute dietary endpoint was
selected. Therefore, fluoxastrobin is not
expected to pose an acute risk.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to fluoxastrobin
from food and water will utilize 42% of
the cPAD for children (1-2 years old),
the population subgroup receiving the
greatest exposure. Based on the
explanation in Unit III.C.3., regarding
residential use patterns, chronic
residential exposure to residues of
fluoxastrobin is not expected.

3. Short- and intermediate-term risk.
Fluoxastrobin is currently registered for
uses that could result in both short- and
intermediate-term residential exposure
and the Agency has determined that it
is appropriate to aggregate chronic
exposure through food and water with
short- and intermediate-term residential
exposures of adults and children to
fluoxastrobin. Short- and intermediate-
term aggregate exposure assessments
take into account short-and
intermediate-term residential exposure,
respectively, plus chronic exposure to
food and water (considered a
background exposure level). Because all
short- and intermediate-term
quantitative hazard assessments (via the
dermal and incidental oral routes) for
fluoxastrobin are based on the same
endpoint, a screening-level,
conservative aggregate risk assessment
was conducted that combined the short-
term incidental oral and intermediate-
term exposure estimates (i.e., the
highest exposure estimates) in the risk
assessments for adults. The Agency
believes that most residential exposure
will be short-term, based on the use
pattern.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded that the
combined short- and intermediate-term
food, water, and residential exposures
result in aggregate MOEs of 470 for
adult males; 510 for adult females (13-


http://www.epa.gov/pesticides/trac/science/trac6a05.pdf
http://www.epa.gov/pesticides/trac/science/trac6a05.pdf
http://www.epa.gov/pesticides/cumulative
http://www.epa.gov/pesticides/cumulative

60332

Federal Register/Vol. 75, No. 189/ Thursday, September 30, 2010/Rules and Regulations

49 years old); 220 for children (1-2 years
old), short-term; and 210 for children (1-
2 years old), intermediate-term.
Residential exposure for adults is
intermediate-term dermal exposure from
application of the product plus post-
application dermal exposure plus short-
and intermediate-term inhalation
exposure from application of the
product. Short-term residential
exposure for children is incidental oral
exposure. Intermediate-term residential
exposure for children is post-
application dermal exposure and post-
application incidental oral exposure.
Because EPA’s level of concern for
fluoxastrobin is a MOE of 100 or below,
these residential MOEs are not of
concern.

4. Aggregate cancer risk for U.S.
population. As is explained in Unit
III.A., the Agency has concluded that
fluoxastrobin is not likely to be
carcinogenic to humans. Therefore
cancer risk is not of concern for this
chemical.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children,
from aggregate exposure to fluoxastrobin
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(liquid chromatography/mass
spectrometry/mass spectrometry) is
available to enforce the tolerance
expression. Method No. 00604 is
available for plant commodities and
Method No. 00691 is available for
animal commodities. The method may
be requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305—-2905; e-mail address:
residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint U.N.
Food and Agriculture Organization/
World Health Organization food
standards program, and it is recognized
as an international food safety
standards-setting organization in trade

agreements to which the United States
is a party. EPA may establish a tolerance
that is different from a Codex MRL;
however, FFDCA section 408(b)(4)
requires that EPA explain the reasons
for departing from the Codex level.
There are currently no Codex or
Canadian maximum residue limits
(MRLs) or tolerances for fluoxastrobin in
or on sweet corn or wheat.

C. Revisions to Petitioned-For
Tolerances

EPA converted “aspirated grain
fractions” to “grain, aspirated grain
fractions”; “sweet corn (kernels plus cob
with husks removed)” to “corn, sweet,
kernel plus cob with husks removed”;
“sweet corn, forage” to “corn, sweet,
forage”; “sweet corn, stover” to “corn,
sweet, stover”; “meat byproducts (cattle,
goat, horse, sheep)” to “cattle, meat
byproducts”, “goat, meat byproducts”,
“horse, meat byproducts”, and “sheep,
meat byproducts” to conform them to
the Agency’s Food and Feed Commodity
Vocabulary. EPA also corrected the
tolerance expression for the meat
byproduct commodities from
fluoxastrobin and its Z isomer to
fluoxastrobin, its Z isomer, and its
phenoxy-hydroxypyrimidine
metabolite, 6-(2-chlorophenoxy)-5-
fluoro-4-pyrimidinol. The proposed
tolerance of 0.02 ppm in or on sweet
corn, kernels plus cob with husks
removed has been reduced to 0.01 ppm
in or on corn, sweet, kernel plus cob
with husks removed, based on the
highest observed residues in the sweet
corn crop field trials and the limit of
quantitation of the residue method of
0.01 ppm for combined residues of
fluoxastrobin and its Z isomer. The
proposed tolerance of 0.2 ppm in or on
wheat, bran has been reduced to 0.15
ppm and the proposed tolerance of 15
ppm in or on aspirated grain fractions
has been increased to 60 ppm in or on
grain, aspirated grain fractions because
the wheat field trials indicate that the
highest average field trial residue of 0.11
ppm for wheat grain is 0.11 ppm and
the wheat processing study indicates
that residues of fluoxastrobin may
concentrate in wheat, bran (1.3x) and
aspirated grain fractions (518x). This is
also an increase in the pre-existing
tolerance of 20 ppm for fluoxastrobin in
or on aspirated grain fractions.

V. Conclusion

Therefore, tolerances are established
for residues of fluoxastrobin, (1E)-[2[[6-
(2-chlorophenoxy)-5-fluoro-4-
pyrimidinyl]oxy]phenyl](5,6-dihydro-
1,4,2-dioxazin-3-yl)methanone O-
methyloxime and its Z isomer, (1Z)-
[2[[6-(2-chlorophenoxy)-5-fluoro-4-

pyrimidinyl]oxy]phenyl](5,6-dihydro-
1,4,2-dioxazin-3-yl)methanone O-
methyloxime, in or on corn, sweet,
forage at 13 ppm; corn, sweet, kernel
plus cob with husks removed at 0.01
ppm; corn, sweet, stover at 10 ppm;
wheat, bran at 0.15 ppm; wheat, forage
at 7.0 ppm; wheat, hay at 17 ppm; and
wheat, straw at 11 ppm. A pre-existing
tolerance for the residues of
fluoxastrobin and its Z isomer in or on
grain, aspirated grain fractions is
increased from 20 ppm to 60 ppm. Pre-
existing tolerances are also increased for
the residues of fluoxastrobin, its Z
isomer, and its phenoxy-
hydroxypyrimidine metabolite, 6-(2-
chlorophenoxy)-5-fluoro-4-pyrimidinol,
in cattle, meat byproducts from 0.10
ppm to 0.20 ppm; in goat, meat
byproducts from 0.10 ppm to 0.20 ppm;
in horse, meat byproducts from 0.10
ppm to 0.20 ppm; and in sheep, meat
byproducts from 0.10 ppm to 0.20 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
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relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Public Law 104-4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: September 24, 2010.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapter Iis
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and
371.

m 2. Section 180.609 is amended by:

i. Removing “Aspirated grain
fractions” in paragraph (a)(1) in the
table;

ii. Adding alphabetically the
following commodities to the table in
paragraph (a)(1); and

iii. Revising the entries for Cattle,
meat byproducts; Goat, meat
byproducts; Horse, meat byproducts;
and Sheep, meat byproducts in the table
in paragraph (a)(2).

The amendments read as follows:

§180.609 Fluoxastrobin; tolerances for
residues.

(a) General. (1) * * *

Commodity Parts per million

* * * * *

Corn, sweet, forage ........ 13
Corn, sweet, kernel plus
cob with husks re-

mMoved ...ccoevecvieeeeeenn. 0.01
Corn, sweet, stover ........ 10
Grain, aspirated grain

fractions .......ccccceeevennns 60
Wheat, bran .........cccceeee. 0.15
Wheat, forage ... 7.0
Wheat, hay ....... 17
Wheat, straw 1

(2) * % %

Commodity Parts per million

Cattle, meat byproducts 0.20

Goat, meat byproducts ... 0.20
Horse, meat byproducts 0.20

Sheep, meat byproducts 0.20

* * * * *

[FR Doc. 2010-24575 Filed 9-29-10; 8:45 am]
BILLING CODE 6560-50-S

DEPARTMENT OF TRANSPORTATION

Pipeline and Hazardous Materials
Safety Administration

49 CFR Parts 171, 173, and 178
[Docket No. PHMSA-06-25736 (HM-231)]
RIN 2137-AD89

Hazardous Material; Miscellaneous
Packaging Amendments

AGENCY: Pipeline and Hazardous
Materials Safety Administration
(PHMSA), DOT.

ACTION: Final rule.

SUMMARY: On February 2, 2010, the
Pipeline and Hazardous Materials Safety
Administration published a final rule
amending the Hazardous Materials
Regulations to: Revise several packaging
related definitions; add provisions to
allow more flexibility when preparing
and transmitting closure instructions,
including conditions under which
closure instructions may be transmitted
electronically; add a requirement for
shippers to retain packaging closure
instructions; incorporate new language
that allows for a practicable means of
stenciling the United Nations (UN)
symbol on packagings; and clarify a
requirement to document the
methodology used when determining
whether a change in packaging
configuration requires retesting as a new
design or may be considered a variation
of a previously tested design. The
February 2 final rule also incorporated
requirements for the construction,
maintenance, and use of Large
Packagings. This final rule responds to
one petition for reconsideration and
four appeals submitted in response to
the February 2 final rule and also
corrects several errors that occurred in
that rulemaking.
DATES: Effective Date: October 1, 2010.
Voluntary Compliance Date:
Compliance with the requirements
adopted herein is authorized as of
September 30, 2010. However, persons
voluntarily complying with these
regulations should be aware that
appeals may be received and as a result
of PHMSA'’s evaluation of these appeals,
the amendments adopted in this final
rule correction may be revised
accordingly.
FOR FURTHER INFORMATION CONTACT:
Eileen Edmonson, Office of Hazardous
Materials Standards, (202) 366—8553, or
Ben Moore, Office of Hazardous
Materials Technology, (202) 366—4545;
Pipeline and Hazardous Materials Safety
Administration, U.S. Department of
Transportation, 1200 New Jersey
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Avenue, SE., Washington, DC 20590—
0001.

SUPPLEMENTARY INFORMATION:

I. Background

On February 2, 2010, PHMSA
published a final rule under Docket No.
PHMSA-06-25736 (HM-231) (75 FR
5376) to: Revise several packaging
related definitions; add provisions to
allow more flexibility when preparing
and transmitting closure instructions,
including conditions under which
closure instructions may be transmitted
electronically; add a requirement for
shippers to retain packaging closure
instructions; incorporate new language
that allows for a practicable means of
stenciling the “UN” symbol on
packagings; and clarify a requirement to
document the methodology used when
determining whether a change in
packaging configuration requires
retesting as a new design or may be
considered a variation of a previously
tested design under the Hazardous
Materials Regulations (HMR; 49 CFR
Parts 171-180). The February 2 final
rule also incorporated requirements for
the construction, maintenance, and use
of Large Packagings harmonizing these
packaging requirements with those
issued under the United Nations
Recommendations on the Transport of
Dangerous Goods. This final rule
corrects several errors in the February 2
final rule and also responds to four
appeals and one petition for
reconsideration. Because these
amendments do not impose new
requirements, notice and public
comment procedures are unnecessary.

II. Petition for Rulemaking and Appeals
to the Final Rule

In response to the February 2 final
rule, PHMSA received one petition for
rulemaking from the International
Vessel Operators Dangerous Goods
Association (IVODGA), and four appeals
to the final rule from the following
companies or organizations: American
Promotional Events, Inc. (APE);
Association of American Railroads
(AAR); Dangerous Goods Advisory
Council (DGAC); and the Reusable
Industrial Packaging Association (RIPA).
All object to certain requirements
adopted in the February 2 final rule.
Specifically, they request that PHMSA:
(1) Eliminate the minimum thickness
requirements for remanufactured steel
and plastic drums; (2) reinstate the
previous definition for “bulk packaging”
to retain the phrase “no intermediate
form of containment;” (3) revise the
compliance date for maintaining closure
instructions to align with a packaging’s

retest date; and (4) eliminate the
vibration testing requirement for UN
standard Large Packagings.

A. Bulk Packaging Definition

The February 2 final rule removed the
phrase “no intermediate form of
containment” from the introductory
language of the bulk packaging
definition contained in §171.8. PHMSA
developed this definition as a
modification of the definition for bulk
packagings proposed in the Notice of
Proposed Rulemaking (NPRM;
September 1, 2006 (71 FR 52017)) to
clarify that Large Packagings that
contain inner packagings are considered
bulk packagings under the HMR. This
change placed a greater emphasis on
packaging design and volumetric
capacity, and was developed in part
based on a petition from the Monsanto
Company (P-1173). In the NPRM, the
definition for a bulk packaging was
proposed to read a “Bulk packaging
means: (1) Any specification cargo tank,
tank car, or portable tank constructed
and marked in accordance with Part 178
of this subchapter; (2) Any DOT
Specification 3AX, 3AAX or 3T cylinder
constructed, marked and certified in
accordance with Subpart C of Part 178
of this subchapter; or (3) Any industrial
Packaging, Type A, Type B,
Intermediate Bulk Container [IBC],
Large Packaging, or non-specification
packaging that has a volumetric capacity
of greater than 450 L (119 gallons).”

The DGAC, AAR, and IVODGA object
to this definition as adopted in the
February 2 final rule stating that the
adopted language was not proposed in
the NPRM; therefore, interested parties
had no opportunity to comment on the
proposal, which is contrary to the
Administrative Procedure Act (APA).
They also state under the revised
definition that a transport vehicle (e.g.,
a railroad box car, dry goods truck, or
semitrailer) containing non-bulk
hazardous materials packages may be
considered a bulk packaging.

The September 1, 2006 NPRM
definition for “bulk packaging” did not
include the phrase “no intermediate
form of containment.” Therefore,
interested parties were given an
opportunity to comment in response to
the NPRM on the possible effect the
removal of this phrase would have on
the proposed bulk packaging definition.
Further, in response to the petition for
reconsideration and four appeals, we are
clarifying that a Large Packaging with
one or more inner packagings or articles
is also a bulk packaging. Thus, in
§171.8 we are reinstating the phrase “no
intermediate form of containment” in
the bulk packaging definition, and

permitting Large Packagings that
contain articles or inner packagings to
be defined as bulk packagings. We may
consider amendments to this definition
in a future rulemaking.

B. Non-Bulk Packaging Definition

PHMSA proposed in the NPRM to
revise the non-bulk packaging definition
to eliminate the maximum capacity,
gross mass, and water capacity limits for
non-bulk packagings. Specifically, the
NPRM proposed to define the term as
follows: A “Non-bulk packaging means
(1) any packaging constructed, marked,
tested and certified as meeting the
standards specified in Subparts L and M
of Part 178 of this subchapter; (2) except
for Specifications 3AX, 3AAX and 3T,
any Specification cylinder constructed,
marked and certified in accordance with
subpart C of part 178 of this subchapter;
and (3) any Industrial Packaging, Type
A, Type B, Intermediate Bulk Container,
Large Packaging, or non-specification
packaging that has a volumetric capacity
of 450 liters (119 gallons) or less.” In
response to the NPRM, the DGAC and
APE request PHMSA remove the
definitions for bulk and non-bulk
packaging from the HMR. The DGAC
states the delineations were arbitrary
and the terms no longer served a useful
purpose in regulation. The APE states in
its experience these terms were no
longer used in international regulations,
were detrimental to the United States
(U.S.) transportation industry, and
offered no safety benefits. Other
commenters to the NPRM found the
removal of the volumetric requirements
from the definitions more confusing for
determining the application of
markings, labels, and placards, and were
concerned the absence of this
information may present a hazard
communication problem for emergency
responders in that it may interfere with
them discovering a large amount of
hazardous material during an incident.
These commenters were also concerned
that the removal of the volumetric
requirements may possibly cause the
distinction between IBCs and drums to
disappear. For example, IBCs and drums
have distinctly different handling
requirements. IBCs, by definition,
require mechanical handling for
movement, which is not the case for
non-bulk packagings such as drums.
Changes in the volumetric capacities of
these packagings may result in
compromises in handling safety.
Therefore, PHMSA did not adopt in
§ 171.8 the non-bulk packaging
definition as proposed in the NPRM.

In its appeal to the February 2 final
rule, the APE requests PHMSA define a
non-bulk packaging for solids based on
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a net mass limit of 400 kg and without
the 450 L limitation. The APE states this
packaging is an undefined category—
neither bulk nor non-bulk, but there is
no safety basis for excluding its use, and
this packaging was already authorized
under PHMSA approval number CA
2006030023. The APE also states such
packagings are common for transporting
consumer fireworks; an example would
be a fiberboard box with a low net mass
of 75 kg but with a capacity in excess

of 450 L. Further, the APE states this
size packaging issue does not arise in
the UN Recommendations on the
Transport of Dangerous Goods (UN
Recommendations).

PHMSA agrees with the appellants
that (1) the HMR do not define
packagings for solids with a net mass of
400 kg or less (non-bulk) but a net
capacity that exceeds 450 L, and
packagings with a net mass that exceeds
400 kg (bulk) but a net capacity that
does not exceed 450 L; (2) that many of
the international requirements for bulk
and non-bulk packagings do not contain
these quantity limits; and (3) packagings
that meet the HMR’s performance
standards should be considered
authorized packagings. However, we
also recognize that many factors
concerning these size limits serve an
important function in delineating
packaging types and performance
testing in the U.S. Design and testing of
packages that fall within these sizes may
not adequately account for the handling
characteristics that such large and heavy
packagings may require.Therefore, we
are not revising the definition in §171.8
for a non-bulk packaging at this time,
but will consider this issue more fully
for a future rulemaking.

C. Compliance Date for Package Closure
Instructions

The February 2 final rule revised
§ 178.2(c) to require a packaging
manufacturer or other person certifying
a packaging’s compliance with 49 CFR
Part 178, and each subsequent
distributor of that packaging, to notify
each person the packaging is transferred
to of all the requirements regarding the
packaging that are not met at the time
of transfer. Each person who receives
these written instructions must retain a
copy for 365 days from the date of
issuance. This notification may be in
writing, stored electronically, including
e-mail transmissions or on a CD or
similar device. Federal hazmat law
defines a “person” as including “a
government, Indian tribe, or authority of
a government or tribe that—(i) offers
hazardous material for transportation in
commerce; (ii) transports hazardous
material to further a commercial

enterprise; or (iii) designs,
manufactures, fabricates, inspects,
marks, maintains, reconditions, repairs,
or tests a package, container, or
packaging component that is
represented, marked, certified, or sold
as qualified for use in transporting
hazardous materials in commerce

* % *” Gee 49 U.S.C. 5102(9); see also
49 CFR 171.8.

The DGAC states PHMSA
misconstrued DGAC’s comments to the
NPRM concerning closure instructions.
In its appeal, the DGAC states
packagings may require retesting or
updated test reports to ensure closure
instructions are consistent and
repeatable with the manner in which
these packagings were closed when
tested. It also states completing
packaging retesting before the October 1,
2010 effective date of the final rule
could be costly and time consuming.
The DGAC recommends adopting a two-
year transition period for retaining
closure instructions to align with the
current two-year periodic retesting
required for combination packagings
and a one-year transition period for
single packagings.

We agree with the appellant that
adopting a closure instruction retention
period that aligns with the periodic
retesting requirements for the packaging
would make it easier for the
manufacturer and each subsequent
distributor of the packaging to comply
with this requirement. We also agree
that making this change is appropriate
given that this requirement was
intended to provide additional
flexibility to packaging manufacturers.
Therefore, in this final rule, we are
revising the amount of time required for
retaining packaging closure instructions
prescribed in § 178.2(c)(1)(ii) to align
with a packaging’s periodic retest date.
We are also clarifying language in
§173.22(a)(4) to clearly state that
additional requirements concerning
closure instruction retention, including
the time period required, are prescribed
in §178.2(c).

D. Minimum Thickness Requirement for
Remanufactured Steel and Plastic
Drums

PHMSA added the phrase “or
remanufactured for reuse” to the third
sentences in §173.28(a) and (f),
respectively, which require steel and
plastic drums to meet the minimum
thickness requirements for reusable
packagings. In their appeals, the DGAC
and RIPA object to this revision stating
that Part 178 specification requirements
for steel or plastic manufactured or
remanufactured drums do not include
minimum thicknesses and

reconditioning, which is a form of reuse
that has not applied to remanufactured
packagings for many years. They also
state a remanufactured drum is much
like a new drum marked for single use
in that it must be tested, regardless of
thickness, to demonstrate compliance
with the applicable performance
requirements for its design, and it
cannot be reused or reconditioned. The
appellants also state if this provision
were to go into effect, remanufactured
drums not meeting minimum thickness
requirements will have to be taken out
of service and scrapped, which would
cause the premature disposal of
packagings that are still otherwise
useful.

We agree with the appellants that this
change may be misleading. PHMSA
recognizes the current HMR minimum
thickness requirements apply to
packagings for reuse and reconditioning,
and not to remanufactured packagings.
We also recognize a remanufactured
packaging, regardless of thickness, must
be tested to demonstrate compliance
with performance requirements. This
differs from the requirements for reuse
and reconditioning where the packaging
is not subject to performance
requirements as a new design type
before reuse or reconditioning.
Therefore, in this final rule, PHMSA is
revising § 173.28(a) and (f) to remove
the phrase “or remanufactured for reuse”
to clarify that this requirement does not
apply to remanufactured packagings.

E. Vibration Testing for Large Packaging

PHMSA added a vibration
performance test in § 178.985 for UN
standard Large Packagings to promote
the integrity of these packagings in
transportation. The DGAC and APE
object to this provision in their appeals.
Both state that PHMSA erroneously
stated Large Packagings would contain
hazardous materials without an
intermediate packaging, but Large
Packagings are designed to contain
inner packagings, making them
essentially combination packagings that
should comply with § 173.24a(a)(5). The
appellants state that PHMSA provided
no safety justification for the additional
test, and that this change decreases
harmonization with international
standards as the vibration test is not
included in international standards for
these packagings. The appellants also
question why PHMSA would submit a
paper to the UN Committee of Experts
to permit hazard class Division 1.1D,
1.4G, and 1.4S explosives in Large
Packagings but not take this into
account when preparing the Docket No.
PHMSA-06-25736 (HM-231) final rule.
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On its own initiative, PHMSA added
the vibration test for Large Packagings,
other than for flexible Large Packagings,
in the final rule because, as PHMSA
stated in the final rule, the similarity of
the Large Packaging’s design to an IBC
subjected it to similar packaging design
stresses and opportunities for failure.
Further, PHMSA believes, based on
historical experience with the vibration
test, that the test is an essential
component for assessing the integrity of
an IBC packaging. Therefore, the test is
equally valid for assessing the integrity
of a Large Packaging, regardless of
whether the Large Packaging is used as
a single or combination packaging. In
addition, the NPRM’s regulatory
language did provide for the placement
of articles or inner packagings in Large
Packagings. However, these provisions
were erroneously omitted in the
February 2 final rule. Therefore, we are
revising the language in § 178.985(a)
regarding the vibration test for Large
Packagings to state these packagings
must be capable of passing the vibration
test, and clarifying that Large
Packagings that contain inner
packagings are bulk packagings.

PHMSA agrees with the appellants
that the vibration test is not currently
required internationally for Large
Packagings. In December 2006, PHMSA
submitted a proposal (No. 2006/98) to
the 30th session of the UN Sub-
Committee of Experts on the Transport
of Dangerous Goods (Sub-Committee)
(the proposal is available at: http://
www.unece.org/trans/doc/2006/ac10c3/
ST-SG-AC10-C3-2006-98e.pdf) to
incorporate into the UN
Recommendations U.S.-issued
competent authority approvals that
permit Division 1.4G (UN 0336) and
Division 1.4S (UN 0337) consumer
fireworks to be transported in fiberboard
and wood Large Packagings. This
proposal was based on the existing test
provisions for these packagings.
PHMSA’s intent in this proposal was to
add a Large Packaging authorization, not
to amend the Large Packaging test
requirements. At that time, the vibration
test was not yet required for IBCs, but
we were working with the Sub-
Committee during that session to add
the vibration test for composite IBCs
(see Canadian paper (2006/78); the
proposal is available at: http://
www.unece.org/trans/doc/2006/ac10c3/
ST-SG-AC10-C3-2006-78e.pd}).
PHMSA’s intent was to add the
vibration test to the composite IBC
packaging first, and then consider what
other packaging types it should apply
to.

PHMSA withdrew the proposal before
it was considered by the Sub-Committee

and decided not to pursue it further at

a future meeting because we believed
the information we received initially
from industry in support of the proposal
was not sufficiently complete and may
be inaccurate. After further review, we
also decided the proposal as written at
that time was not appropriate as a
regulation to be made available for
general use by incorporating it into the
UN Recommendations. Therefore, the
Sub-Committee never considered a
proposal from the U.S. to add a Large
Packaging authorization for
identification number UN 0336 and UN
0337 fireworks. The Sub-Committee
document noting this withdrawal is
available at: http://www.unece.org/
trans/doc/2006/ac10c3/UN-SCETDG-30-
INFO1e.pdf.

Finally, on April 1, 2010, the U.S.
submitted a working paper (No. ST/SG/
AC.10/C.3/2010/32) for the
consideration of the UN Committee of
Experts entitled “Vibration test for large
packagings” that asks the Committee to
add the vibration testing for all Large
Packaging intended to contain liquids.
A copy of this paper is available in the
docket for this final rule at http://
www.regulations.gov.

F. Minimum Puncture Resistance for UN
50G Fiberboard Large Packagings

The February 2 final rule added two
puncture-resistant construction
requirements under § 178.930 for rigid
fiberboard UN 50 Large Packagings. The
first, in § 178.930 (b)(1)(i), states the
walls of the packaging, including the
top and bottom, must have a minimum
puncture resistance of 15 Joules
(11 foot-pounds of energy) measured
according to the testing standards
prescribed in the International
Organization for Standardization (ISO)
3036—1975(E) Board—Determination of
Puncture Resistance, which is
incorporated by reference in § 171.7 of
the HMR. The second, in §178.930
(b)(1)(ii), includes a requirement that
metal staples used to fasten a Large
Packaging be formed or protected so that
any inner lining cannot be abraded or
punctured by them. PHMSA added
these requirements to reduce the
likelihood that sharp or protruding
objects will puncture these packagings.

The APE opposes the ISO standard of
puncture resistance for fiberboard Large
Packagings, stating the 15 Joules
puncture-resistance requirement
introduces significant additional costs
that foreign competitors, who may
import fireworks into the U.S. in
packagings of comparable mass and
volume, are not required to comply
with. The APE also states heavier
fiberboard would be needed to satisfy

this requirement, and this additional
weight may reduce the amount of
material that can be placed in a
packaging on a truck. The APE also
states PHMSA in the past issued an
approval, CA number not provided, that
required a 5 Joules puncture resistance
for fiberboard packagings and requests
that this standard be applied to the
fiberboard Large Packaging as well. We
believe the commenter may be referring
to Competent Authority Approval
number CA 2006030023. This
competent authority permits APE to
offer for transportation Division 1.4G
(UN 0336) and Division 1.4S (UN 0337)
fireworks in UN 50G Large Packagings
that conform to the UN
Recommendations construction
standards for these packagings except
that the walls, including the top and
bottom of the packaging, must pass a
puncture resistance of 5 Joules instead
of 15 Joules required for all other
packagings of this type. Additional
packaging requirements also apply. A
copy of the approval is available under
the “Approvals Search” link at: http://
www.phmsa.dot.gov/hazmat/regs/sp-a/
approvals. Finally, the APE asserts that
PHMSA did not adequately consider its
concerns pertaining to this requirement
in its comments to the NPRM.

We agree with the appellant that the
reduction in puncture resistance from
15 to 5 Joules the appellant is requesting
for fiberboard UN 50G Large Packagings
is adequate for the hazard class, weight,
and type of the hazardous materials
permitted under this approval.
However, we disagree that this
provision should be applied to all Large
Packagings in other types of hazardous
materials service. For example, the
ability of a fiberboard packaging to resist
further tearing when punctured may be
crucial to its survivability when it
contains materials that are heavier than
fireworks, which typically are
lightweight when compared to their
volume, or when it contains materials
that can disperse easily, such as those
in grain or powder form, or liquids in
inner packagings. Therefore, we will
continue to authorize fiberboard Large
Packagings that pass a 5 Joule puncture-
resistance test under the terms of an
approval based on our determination of
its ability to transport a specific type of
hazardous material safely in
transportation. To determine whether
other types of hazardous materials may
be safely transported in a 5 Joule
puncture-resistant fiberboard Large
Packaging, we may consider this issue
and the possibility of allowing the use
of this type of packaging under the
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terms of a Special Provision prescribed
in §172.102 in a future rulemaking.

E. Miscellenous Corrections

1. Editorial Corrections for Large
Packagings

In the February 2 final rule, PHMSA
added standards for constructing and
testing Large Packagings, represented by
the code designation “UN 50” (rigid) or
“UN 51” (flexible), but did not
consistently revise the references in the
HMR to reflect this change. In this
rulemaking, we are revising the
definition in § 171.8, and the references
in §173.197 to correctly identify that
the Large Packaging standards and
testing provisions in the HMR are now
prescribed in 49 CFR Part 178, Subparts
P and Q. These corrections will clarify
that an approval from the Associate
Administrator for Hazardous Materials
Safety is no longer needed to construct
and test a UN 50 or UN 51 Large
Packaging.

2. Section Numbers

PHMSA renumbered several sections
pertaining to Large Packagings in the
February 2 final rule to consolidate
these requirements into sections that
occur in the “§ 178.900” series,
beginning with § 178.900 and ending
with §178.985. However, we did not
discuss this change in the preamble. In
addition, several section numbers that
appeared in the final rule’s regulatory
text were not revised to reflect these
changes, and some existing sections
numbers were referenced incorrectly.
These editorial changes are summarized
below.

Section 178.503(e)(1)(i) was
incorrectly referred to as § 178.3(e)(1)(i)
in §178.503(e)(1)(ii)(D) in the February
2 final rule. This error is corrected in
this final rule.

Section 178.902 was renumbered
§178.905; § 178.903 was renumbered
§178.910; § 178.905 was renumbered
§178.920; § 178.906 was renumbered
§178.925; § 178.907 was renumbered
§178.930; § 178.908 was renumbered
§178.935; § 178.909 was renumbered
§178.940, § 178.1001 was renumbered
§178.950 in the February 2 final rule.

In §178.910, the reference in
paragraph (a)(1)(ii) containing the
identification codes for a Large
Packaging design type was incorrectly
described in the NPRM and February 2
final rule as § 178.901. This section was
designated as § 178.902 in the NPRM,
and renumbered § 178.905 in the
February 2 final rule. Therefore, in
§178.910(a)(1)(ii), the reference to
§178.901 is renumbered § 178.905. Also
in §178.910(a)(1)(ii), the reference to the

section containing the general
requirements for testing Large
Packagings was incorrectly described in
the NPRM and February 2 final rule as
§178.1001. Therefore, § 178.1001 is
renumbered § 178.955 in this final rule.

In §178.915(e), the “p” in packaging
was placed erroneously in lower case. In
addition, the bottom- and top-lift testing
sections for Large Packagings were
renumbered § 178.970 and § 178.975,
respectively, in the February 2 final rule
but were incorrectly described in
§178.915(e) as § 178.1004 and
§178.1005. These errors are also being
corrected in this final rule.

In the February 2 final rule, the
sections that prescribe rigid plastic and
flexible Large Packaging standards were
renumbered §178.925 and § 178.940,
respectively, but were incorrectly
described in §178.955(c)(5)(ii) as
§178.906 and §178.909. Also, in the
February 2 final rule, § 178.1001 was
renumbered §178.955, § 178.1002 was
renumbered §178.960, and §178.1015
was renumbered § 178.980. However,
the references in §178.965(a) and (b) to
§178.955 and § 178.960 were
incorrectly described as §§178.1001 and
178.1002, respectively, and the
reference in §178.980(d) to § 178.980(c)
was incorrectly described as
§178.1015(c).

These errors are being corrected in
this final rule.

Section 178.1019 was renumbered
§178.985 in the February 2 final rule.

3. Punctuation Errors

In § 178.601(g)(8)(xiii)(C), the comma
placed erroneously before the
parenthetic phrase is removed, and the
quotation mark used as a symbolic
representation for the word “inches”
after the numbers 0.625 was replaced
with the word “inches.” In
§178.601(g)(8)(xiii)(D), the period
placed erroneously after the word
“thickness” is replaced with a comma.

V. Rulemaking Analysis and Notices

A. Statutory/Legal Authority for this
Rulemaking

This final rule is published under
authority of 49 U.S.C. 5103(b), which
authorizes the Secretary of
Transportation to prescribe regulations
for the safe transportation, including
security, of hazardous materials in
intrastate, interstate, and foreign
commerce. This final rule responds to
one petition for reconsideration and
four appeals, and corrects several errors
in the February 2, 2010 final rule. The
petition and appeals are available for
review in the public docket for this
rulemaking.

B. Executive Order 12866 and DOT
Regulatory Policies and Procedures

This final rule is a non-significant
regulatory action under section 3(f) of
Executive Order 12866 and was not
reviewed by the Office of Management
and Budget. This final rule is
considered non-significant under the
Regulatory Policies and Procedures of
the Department of Transportation (44 FR
11034). The revisions adopted in this
final rule do not alter the cost-benefit
analysis and conclusions contained in
the Regulatory Evaluation prepared for
the February 2, 2010 final rule.

C. Executive Order 13132

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132 (“Federalism”), and the
President’s memorandum on
“Preemption” published in the Federal
Register on May 22, 2009 (74 FR 24693).
This final rule preempts State, local,
and Indian tribe requirements, but does
not impose any regulation with
substantial direct effects on the States,
the relationship between the national
government and the States, or the
distribution of power and
responsibilities among the various
levels of government. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.

The Federal Hazardous Materials
Transportation Law, 49 U.S.C. 5101—
5127, contains an express preemption
provision (49 U.S.C. 5125(b))
preempting State, local, and Indian tribe
requirements on the following subjects:

(1) The designation, description, and
classification of hazardous materials;

(2) The packing, repacking, handling,
labeling, marking, and placarding of
hazardous materials;

(3) The preparation, execution, and
use of shipping documents related to
hazardous materials and requirements
related to the number, contents, and
placement of those documents;

(4) The written notification,
recording, and reporting of the
unintentional release in transportation
of hazardous material; or

(5) The design, manufacture,
fabrication, marking, maintenance,
recondition, repair, or testing of a
packaging or container represented,
marked, certified, or sold as qualified
for use in transporting hazardous
material.

This final rule addresses covered
subject items 1, 2, 3, and 5 above. This
rule preempts any State, local, or Indian
tribe requirements concerning these
subjects unless the non-Federal
requirements are “substantively the
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same” as the Federal requirements. This
final rule is necessary to incorporate
changes to the final rule in response to
one petition for reconsideration and
four appeals, and to make corrections to
the February 2, 2010 final rule that
without this rulemaking will become
effective on October 1, 2010.

Federal hazardous materials
transportation law provides at
§5125(b)(2) that, if DOT issues a
regulation concerning any of the
covered subjects, DOT must determine
and publish in the Federal Register the
effective date of Federal preemption.
The effective date may not be earlier
than the 90th day following the date of
issuance of the final rule and not later
than two years after the date of issuance.
This effective date of preemption is 90
days after the publication of this final
rule in the Federal Register.

D. Executive Order 13175

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13175 (“Consultation and Coordination
with Indian Tribal Governments”).
Because this final rule does not have
tribal implications and does not impose
direct compliance costs, the funding
and consultation requirements of
Executive Order 13175 do not apply.

E. Regulatory Flexibility Act, Executive
Order 13272, and DOT Procedures and
Policies

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires an agency to
review regulations to assess their impact
on small entities. An agency must
conduct a regulatory flexibility analysis
unless it determines and certifies that a
rule is not expected to have a significant
impact on a substantial number of small
entities. The corrections and revisions
contained in this final rule are minor
and will have little or no effect on the
regulated industry. While maintaining
safety, it relaxes certain requirements.
Many of the amendments in this
rulemaking are intended to correct or
clarify regulatory requirements specific
to the February 2, 2010 final rule
concerning the construction and use of
non-bulk and bulk packagings and do
not impose any additional costs on
small entities.

This final rule has been developed in
accordance with Executive Order 13272
(“Proper Consideration of Small Entities
in Agency Rulemaking”) and DOT’s
procedures and policies to promote
compliance with the Regulatory
Flexibility Act to ensure that potential
impacts of draft rules on small entities
are properly considered. The changes in
this final rule will enhance safety, and

I certify that this proposal, if
promulgated, would not have a
significant economic impact on a
substantial number of small entities.

F. Unfunded Mandates Reform Act of
1995

This final rule does not impose
unfunded mandates under the
Unfunded Mandates Reform Act of
1995. It will not result in costs of $120.7
million or more, in the aggregate, to any
of the following: State, local, or Native
American tribal governments, or the
private sector.

G. Paperwork Reduction Act

This final rule imposes no new
information collection requirements.

H. Regulation Identifier Number (RIN)

A regulation identifier number (RIN)
is assigned to each regulatory action
listed in the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. The RIN number contained in the
heading of this document may be used
to cross-reference this action with the
Unified Agenda.

I. Environmental Assessment

The National Environmental Policy
Act (NEPA), §§42 U.S.C. 4321-4375,
requires federal agencies to analyze
regulatory actions to determine whether
the action will have a significant impact
on the human environment. The
Council on Environmental Quality
(CEQ) regulations order federal agencies
to conduct an environmental review
considering (1) the need for the action,
(2) alternatives to the action,

(3) environmental impacts of the action
and alternatives, and (4) the agencies
and persons consulted during the
consideration process. 40 CFR
1508.9(b). In the February 2, 2010 final
rule, we developed an assessment to
determine the effects of these revisions
on the environment and whether a more
comprehensive environmental impact
statement may be required. The
requirements in this rulemaking will
reduce confusion and enhance
voluntary compliance, thereby reducing
the likelihood of deaths, injuries,
property damage, hazardous materials
release, and other adverse consequences
of incidents involving the transportation
of hazardous materials. We have
determined there will be no significant
environmental impacts associated with
this final rule.

J. Privacy Act

Anyone is able to search the
electronic form for all comments

received into any of our dockets by the
name of the individual submitting the
comments (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78), or it
is available at: http://www.dot.gov/
privacy.html.

List of Subjects

49 CFR Part 171

Exports, Hazardous materials
transportation, Hazardous waste,
Imports, Incorporation by reference,
Reporting and recordkeeping
requirements.

49 CFR Part 173

Hazardous materials transportation,
Packaging and containers, Radioactive
materials, Reporting and recordkeeping
requirements, Uranium.

49 CFR Part 178

Hazardous materials transportation,
Motor vehicle safety, Packaging and
containers, Reporting and recordkeeping
requirements.

m In consideration of the foregoing, we
are amending 49 CFR Chapter I,
subchapter C as follows:

PART 171—GENERAL INFORMATION,
REGULATIONS, AND DEFINITIONS

m 1. The authority citation for part 171
continues to read as follows:

Authority: 49 U.S.C. 5101-5128, 44701; 49
CFR 1.45 and 1.53; Pub. L. 101-410 section
4 (28 U.S.C. 2461 note); Pub. L. 104-134
section 31001.

m 2.In § 171.8, the following changes
are made:

m a. The definition for “bulk packaging”
is amended by revising the introductory
text; and

m b. The definition for a “Large
packaging” is amended by revising
paragraph (5) to read as follows:

§171.8 Definitions and abbreviations.
* * * * *

Bulk packaging means a packaging,
other than a vessel or a barge, including
a transport vehicle or freight container,
in which hazardous materials are loaded
with no intermediate form of
containment. A Large Packaging in
which hazardous materials are loaded
with an intermediate form of
containment, such as one or more
articles or inner packagings, is also a
bulk packaging. Additionally, a bulk
packaging has: * * *

* * * * *
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Large packaging * * *

(5) Conforms to the requirements for
the construction, testing and marking of
Large Packagings as specified in
subparts P and Q of part 178 of this
subchapter.

* * * * *

PART 173—SHIPPERS—GENERAL
REQUIREMENTS FOR SHIPMENTS
AND PACKAGINGS

m 3. The authority citation for part 173
continues to read as follows:

Authority: 49 U.S.C. 5101-5128, 44701; 49
CFR 1.45, 1.53.

m 4.In §173.22, paragraph (a)(4) is
amended by adding three new sentences
at the end of the paragraph to read as
follows:

§173.22 Shipper’s responsibility.

(a) * x %

(4) * * * A person must maintain a
copy of the manufacturer’s notification,
including closure instructions (see
§ 178.2(c) of this subchapter) unless
permanently embossed or printed on the
packaging. When applicable, a person
must maintain a copy of any supporting
documentation for an equivalent level of
performance under the selective testing
variation in § 178.601(g)(1) of this
subchapter. A copy of the notification,
unless permanently embossed or
printed on the packaging, and
supporting documentation, when
applicable, must be made available for
inspection by a representative of the
Department upon request for the time
period of the packaging’s periodic retest
date, i.e., every 12 months for single or
composite packagings and every 24
months for combination packagings.

* * * * *

m 5.In §173.28, in paragraph (a), the
third sentence is revised and, in
paragraph (f), the third sentence is
revised to read as follows:

§173.28 Reuse, reconditioning, and
remanufacture of packagings.

(a) * * * Packagings not meeting the
minimum thickness requirements
prescribed in paragraph (b)(4)(i) of this
section may not be reused or

reconditioned for reuse.
* * * * *

(f) * * * Drums or jerricans not
meeting the minimum thickness
requirements prescribed in paragraph
(b)(4)(i) of this section may not be
reused or reconditioned for reuse.

m 6.In §173.197, the first sentence in
paragraph (c), introductory paragraph is
revised to read as follows:

§173.197 Regulated medical waste.
* * * * *

(c) Large Packagings. Large
Packagings constructed, tested, and
marked in accordance with the
requirements specified in subparts P
and Q of part 178 of this subchapter and
conforming to other requirements of this
paragraph (c) may be used for the
transportation of regulated medical
waste, provided the waste is contained
in inner packagings conforming to the
requirements of paragraph (e) of this

section. * * *
* * * * *

PART 178—SPECIFICATIONS FOR
PACKAGINGS

m 7. The authority citation for part 178
continues to read as follows:

Authority: 49 U.S.C. 5101-5128; 49 CFR
1.45, 1.53.

m 8.In § 178.2, paragraph (c)(1)(ii) is
revised to read as follows:

§178.2 Applicability and responsibility.
* * * * *
* * %

Eg]) * % %

(ii) Retain copies of each written
notification for the amount of time that
aligns with the packaging’s periodic
retest date, i.e., every 12 months for
single or composite packagings and
every 24 months for combination
packagings; and
* * * * *

m 9.In § 178.503, paragraph (e)(1)(ii)(D)
is revised to read as follows:

§178.503 Marking of packagings.

* * * * *
e * % %
%1]) R
(' * % %

ii)
(D) The letters “u” and “n” appear

exactly as depicted in § 178.503(e)(1)(i)

with no gaps.

m 10.In § 178.601, paragraphs

(8)(8)(xiii)(C) and (g)(8)(xiii)(D) are

revised to read as follows:

§178.601 General requirements.
* * * * *
* * %
%%]) * % %
(xiii) * * *

(C) Closure ring style including bolt
size (e.g., square or round back, 0.625
inches bolt); and

(D) Closure ring thickness,

* * * * *

m 11.In § 178.910, paragraph (a)(1)(ii) is
revised to read as follows:

§178.910 Marking of large packagings.
(a] * * %

(1) * k%

(ii) The code number designating the
Large Packaging design type according
to § 178.905. The letter “W” must follow
the Large Packaging design type
identification code on a Large Packaging
when the Large Packaging differs from
the requirements in subpart P of this
part, or is tested using methods other
than those specified in this subpart, and
is approved by the Associate
Administrator in accordance with the
provisions in §178.955;

* * * * *

m 12.In § 178.915, paragraph (e) is
revised to read as follows:

§178.915 General large packaging
standards.
* * * * *

(e) Large Packaging design types must
be constructed in such a way as to be
bottom-lifted or top-lifted as specified in
§§178.970 and 178.975.

§178.930 [Corrected]

m 13.In §178.930, in the second
sentence of paragraph (a) introductory
text, remove the word “large”, and add
the word “Large” in its place.

m 14.In § 178.955, paragraph (c)(5)(ii) is
revised to read as follows:

§178.955 General requirements.
* * * * *

(C) * x %

(5) * x %

(ii) A rigid plastic Large Packaging,
which differs with regard to additives
used to comply with § 178.925(b) or
§178.940(b);

* * * * *

m 15.In § 178.965, paragraphs (a), (b),
and the last sentence in paragraph (c)
are revised to read as follows:

§178.965 Drop test.

(a) General. The drop test must be
conducted for the qualification of all
Large Packaging design types and
performed periodically as specified in
§178.955(e) of this subpart.

(b) Special preparation for the drop
test. Large Packagings must be filled in
accordance with §178.960.

(c) * * * Large Packagings
conditioned in this way are not required
to be conditioned in accordance with
§178.960(d).

* * * * *

m 16.In § 178.980, paragraph (d)(1) is
revised to read as follows:

§178.980 Stacking test.

* * * * *

(d) Periodic retest.
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(1) The package must be tested in
accordance with § 178.980(c) of this
subpart; or
m 17.In § 178.985, paragraph (a) is
revised to read as follows:

§178.985 Vibration test.

(a) General. All rigid Large Packaging
and flexible Large Packaging design
types must be capable of withstanding

the vibration test.
* * * * *

Issued in Washington, DC, on
September 22, 2010, under authority
delegated in 49 CFR part 1.

Cynthia L. Quarterman,

Administrator.

[FR Doc. 2010-24336 Filed 9-29-10; 8:45 am]
BILLING CODE P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 100

Subsistence Management Regulations
for Public Lands in Alaska

CFR Correction

In Title 50 of the Code of Federal
Regulations, Parts 18 to 199, revised as
of October 1, 2009, on page 663, in
§100.24, remove the second paragraph
(a)(3).

[FR Doc. 2010-24662 Filed 9-29-10; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

Fisheries of the Northeastern United
States

CFR Correction

In Title 50 of the Code of Federal
Regulations, Parts 600 to 659, revised as
of October 1, 2009, on page 639, in
§ 648.92, remove the second paragraphs
(b)(1)(iv) and (b)(1)(v).

[FR Doc. 2010-24660 Filed 9-29-10; 8:45 am]
BILLING CODE 1505-01-D
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 30, 36, 39, 40, 51, 70, and
150

RIN 3150-AI79
[NRC—2010-0075]

Licenses, Certifications, and
Approvals for Material Licensees;
Reopening of Comment Period

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule; reopening of
comment period.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is reopening the
public comment period for the proposed
rule that was published on July 27, 2010
(75 FR 43865). The proposed rule would
amend the regulations by revising the
provisions applicable to the licensing
and approval processes for byproduct,
source and special nuclear material
licenses, and irradiators to clarify the
definitions of “construction” and
“commencement of construction”. The
comment period for this proposed rule,
which closed on September 27, 2010, is
reopened and will remain open until
November 29, 2010.

DATES: The comment period has been
reopened and now closes on November
29, 2010. Comments received after this
date will be considered if it is practical
to do so, but the NRC is able to assure
consideration only for comments
received on or before this date.

ADDRESSES: Please include Docket ID
NRC-2010-0075 in the subject line of
your comments. For instructions on
submitting comments see the
SUPPLEMENTARY INFORMATION section of
this document. You may submit
comments by any one of the following
methods.

Federal Rulemaking Web Site: Go to
http://www.regulations.gov and search
for documents filed under Docket ID
NRC-2010-0075. Address questions
about NRC dockets to Carol Gallagher,

telephone 301-492-3668; e-mail
Carol.Gallagher@nrc.gov.

Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—0001, ATTN:
Rulemakings and Adjudications Staff.

E-mail comments to:
Rulemaking.Comments@nrc.gov. If you
do not receive a reply e-mail confirming
that we have received your comments,
contact us directly at 301-415-1966.

Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland
20852 between 7:30 a.m. and 4:15 p.m.
during Federal workdays (Telephone
301-415-1966).

Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at 301—
415-1101.

FOR FURTHER INFORMATION CONTACT: Ms.
Tracey Stokes, Office of the General
Counsel, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001; telephone: 301-415-1064; e-mail:
tracey.stokes@nrc.gov.

SUPPLEMENTARY INFORMATION:

Submitting Comments and Accessing
Information

Comments submitted in writing or in
electronic form will be posted on the
NRC Web site and on the Federal
rulemaking Web site http://
www.regulations.gov. Because your
comments will not be edited to remove
any identifying or contact information,
the NRC cautions you against including
any information in your submission that
you do not want to be publicly
disclosed. The NRC requests that any
party soliciting or aggregating comments
received from other persons for
submission to the NRC inform those
persons that the NRC will not edit their
comments to remove any identifying or
contact information, and therefore, they
should not include any information in
their comments that they do not want
publicly disclosed.

You can access publicly available
documents related to this document
using the following methods:

NRC’s Public Document Room (PDR):
The public may examine and have
copied for a fee publicly available
documents at the NRC’s PDR, Room O-
1F21, One White Flint North, 11555
Rockville Pike, Rockville, Maryland.

NRC’s Agencywide Documents Access
and Management System (ADAMS):

Publicly available documents created
or received at the NRC are available

electronically at the NRC’s Electronic
Reading Room at http://www.nrc.gov/
reading-rm/adams.html. From this page,
the public can gain entry into ADAMS,
which provides text and image files of
NRC'’s public documents. If you do not
have access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC’s
PDR reference staff at 1-800-397—-4209,
or 301-415—4737, or by e-mail to
PDR.Resource@nrc.gov.

Federal Rulemaking Web site: Public
comments and supporting materials
related to this proposed rule can be
found at http://www.regulations.gov by
searching on Docket ID: NRC-NRC—
2010-0075.

Extension Request

On September 15, 2010, and
September 21, 2010, the Nuclear Energy
Institute and the National Mining
Association, respectively, requested
extension of the public comment period
until November 29, 2010. In their
requests, the stakeholders indicated that
given a shorter than normal comment
period, the magnitude of the potential
impact of the proposed amendment on
a variety of licensees and applicants,
and the need for stakeholders to
carefully review the proposed
amendment in order to provide
constructive comments, an extension
was necessary. No objections to the
requested extension have been received.

Dated at Rockville, Maryland, this 24th day
of September 2010.

For the Nuclear Regulatory Commission.
Annette L. Vietti-Cook,

Secretary of the Commission.
[FR Doc. 2010-24581 Filed 9-29-10; 8:45 am]
BILLING CODE 7590-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 330

RIN 3064-AD37

Deposit Insurance Regulations;

Unlimited Coverage for Noninterest-
bearing Transaction Accounts

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Notice of proposed rulemaking.

SUMMARY: The FDIC is proposing to
amend its regulations to implement
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section 343 of the Dodd-Frank Wall
Street Reform and Consumer Protection
Act (“Dodd-Frank Act”),! providing for
unlimited deposit insurance for
“noninterest-bearing transaction
accounts” for two years starting
December 31, 2010. This unlimited
coverage for “noninterest-bearing
transaction accounts” is similar but not
identical to the protection provided for
such account owners under the FDIC’s
Transaction Account Guarantee Program
(“TAGP”). The proposed rule serves as a
vehicle for the FDIC Board of Directors
to announce that it will not extend the
TAGP beyond the scheduled expiration
date of December 31, 2010. Because of
the differences between the TAGP and
the new statutory provision, changes to
the rules are necessary.

DATES: Written comments must be
received by the FDIC no later than
October 15, 2010.

ADDRESSES: You may submit comments
on the proposed rule, by any of the
following methods:

e Agency Web Site: http://
www.FDIC.gov/regulations/laws/
federal/notices.html. Follow
instructions for submitting comments
on the Agency Web Site.

e E-mail: Comments@FDIC.gov.
Include RIN # [insert] on the subject line
of the message.

e Mail: Robert E. Feldman, Executive
Secretary, Attention: Comments, Federal
Deposit Insurance Corporation, 550 17th
Street, NW., Washington, DC 20429.

e Hand Delivery: Comments may be
hand delivered to the guard station at
the rear of the 550 17th Street Building
(located on F Street) on business days
between 7 a.m. and 5 p.m.

Instructions: All comments received
will be posted generally without change
to http://www.fdic.gov/regulations/laws/
federal/final.html, including any
personal information provided.

FOR FURTHER INFORMATION CONTACT:
Joseph A. DiNuzzo, Supervisory
Counsel, Legal Division (202) 898—7349
or jdinuzzo@fdic.gov; Walter C.
Siedentopf, Honors Attorney, Legal
Division (703) 562—-2744 or
wasiedentopf@fdic.gov; or James V.
Deveney, Chief, Deposit Insurance
Section, Division of Supervision and
Consumer Protection (202) 898—-6687 or
jdeveney@fdic.gov.

SUPPLEMENTARY INFORMATION:

I. Background

The TAGP

In October 2008, the FDIC adopted the
Temporary Liquidity Guarantee Program
(“TLGP”) following a determination of

1Public Law 111-203 (July 21, 2010).

systemic risk by the Secretary of the
Treasury (after consultation with the
President) that was supported by
recommendations from the FDIC and
the Board of Governors of the Federal
Reserve System (“Federal Reserve”).2
Designed to assist in the stabilization of
the nation’s financial system, the TLGP
is composed of two distinct
components: the Debt Guarantee
Program and the TAGP. While all
insured depository institutions (“IDIs”)
were initially participants in both
programs, the FDIC gave all IDIs the
option to opt out of each program
separately.

Under the TAGP, the FDIC guarantees
all funds held at participating IDIs in
qualifying noninterest-bearing
transaction accounts. This protection is
in addition to and separate from the
insurance of funds in all other types of
deposit accounts. A noninterest-bearing
transaction account is defined under the
TAGRP as a transaction account
maintained at an IDI with respect to
which interest is neither accrued nor
paid and on which the IDI does not
reserve the right to require advance
notice of an intended withdrawal.? The
TAGP definition of noninterest-bearing
transaction account specifically
includes low-interest negotiable order of
withdrawal (“NOW?”) accounts and
Interest on Lawyers Trust Accounts
(“IOLTASs”).%

Under the TAGP, each IDI that offers
noninterest-bearing transaction accounts
is required to post a conspicuous notice
in the lobby of its main office and each
branch office, and on its Web site, if
applicable, that discloses whether the
IDI is participating in the TAGP.5
Disclosures for participating IDIs must
contain a statement that indicates that
all noninterest-bearing transaction
accounts are fully guaranteed by the
FDIC.¢ IDIs are also required to disclose
actions that cause funds to be
transferred from accounts that are
guaranteed under the TAGP.? IDIs pay
a separate assessment, or premium, to
the FDIC for participating in the TAGP.
This assessment is in addition to the
assessment IDIs pay under the FDIC’s
risk-based assessment system.8

2 See 12 U.S.C. 1823(c)(4)(G) (amended 2010).
The determination of systemic risk authorized the
FDIC to take actions to avoid or mitigate serious
adverse effects on economic conditions or financial
stability, and the FDIC implemented the TLGP in
response.

312 CFR 370.2(h).

473 FR 72244 (Nov. 26, 2008).

512 CFR 370.5(h)(5).

61d.

7Id.

812 CFR 370.7(c).

The TAGP was originally set to expire
on December 31, 2009.2 The FDIC
recognized that the TAGP was
contributing significantly to
improvements in the financial sector,
but it also noted that many parts of the
country were still suffering from the
effects of economic turmoil. As a result,
the FDIC extended the TAGP, first,
through June 30, 2010,° and then
through December 31, 2010.1* The rule
implementing this last extension also
provided for the possibility of an
additional extension not to exceed
December 31, 2011, without further
rulemaking, at the discretion of the
FDIC Board of Directors upon a finding
of continued need for the TAGP.22 The
rule also provided that the Board would
announce any decision to implement
such a further extension no later than
October 29, 2010.13 The FDIC is using
this proposed rule as the vehicle for
announcing that it will not continue the
TAGP beyond December 31, 2010.

The Dodd-Frank Act

Section 343 of the Dodd-Frank Act
amends the Federal Deposit Insurance
Act (“FDI Act”) to include full deposit
insurance coverage (beyond the
Standard Maximum Deposit Insurance
Amount (“SMDIA”)14) for the net
amount held in a noninterest-bearing
transaction account by any depositor at
an insured depository institution. As
explained more fully below, section 343
of the Dodd-Frank Act is similar to the
TAGP, but differs from it in three
significant ways. First, unlike under the
TAGP, section 343 applies to all IDIs;
IDIs are not required to take any action
(i.e., opt in or opt out) to obtain coverage
provided under section 343. Second,
section 343 covers only traditional,
noninterest-bearing demand deposit
accounts. Unlike the TAGP, section 343
does not include within the definition
of noninterest-bearing transaction
account either low-interest NOW
accounts or IOLTAs. And, third, unlike
under the TAGP, there is no separate
FDIC assessment (or premium) for the
insurance of noninterest-bearing
transaction accounts under section 343.

Section 343 of the Dodd-Frank Act is
effective from December 31, 2010,
through December 31, 2012.15

973 FR 64179, 64182 (Oct. 29, 2008).

1074 FR 45093 (Sept. 1, 2009).

1175 FR 36506 (June 28, 2010).

12]1d.

131d,

14 The SMDIA is defined as $250,000. 12 CFR
330.1(n).

15 Because of overlapping termination and
effective dates, on December 31, 2010, there will be
overlapping coverage of the TAGP and section 343
of the Dodd-Frank Act. On January 1, 2011,
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II. The Proposed Rule

Amendments to Deposit Insurance
Rules

Section 343 of the Dodd-Frank Act
amends the deposit insurance
provisions of the FDI Act (12 U.S.C.
1821(a)(1)) to provide separate
insurance coverage for noninterest-
bearing transaction accounts. As such,
the FDIC is proposing to revise its
deposit insurance regulations in 12 CFR
Part 330 to include this new temporary
deposit insurance account category.

Definition of Noninterest-Bearing
Transaction Account

The proposed rule follows the
definition of noninterest-bearing
transaction account in section 343 of the
Dodd-Frank Act. Section 343 defines a
noninterest-bearing transaction account
as “a deposit or account maintained at
an insured depository institution with
respect to which interest is neither
accrued nor paid; on which the
depositor or account holder is permitted
to make withdrawals by negotiable or
transferable instrument, payment orders
of withdrawal, telephone or other
electronic media transfers, or other
similar items for the purpose of making
payments or transfers to third parties or
others; and on which the IDI does not
reserve the right to require advance
notice of an intended withdrawal.” This
definition of noninterest-bearing
transaction account is similar to the
base definition of that term in the
TAGP, but it includes no interest-
bearing accounts. The section 343
definition of noninterest-bearing
transaction account encompasses only
traditional, noninterest-bearing demand
deposit (or checking) accounts that
allow for an unlimited number of
deposits and withdrawals at any time,
whether held by a business, an
individual or other type of depositor.

Unlike the definition of noninterest-
bearing transaction account in the
TAGP, the section 343 definition of
noninterest-bearing transaction account
does not include NOW accounts
(regardless of the interest rate paid on
the account) or IOLTAs. Therefore,
under the proposed rule, neither NOW
accounts nor IOLTAs are within the
definition of noninterest-bearing
transaction account. Also, like the
TAGP, the proposed rule does not
include money market deposit accounts
(“MMDASs”) within the definition of
noninterest-bearing transaction account.

coverage under the TAGP will have ended, but the
deposit insurance coverage under section 343 of the
Dodd-Frank Act will remain through December 31,
2012.

As under the TAGP, under the
proposed rule, whether an account is
noninterest-bearing is determined by the
terms of the account agreement and not
by the fact that the rate on an account
may be zero percent at a particular point
in time. For example, an IDI might offer
an account with a rate of zero percent
except when the balance exceeds a
prescribed threshold. Such an account
would not qualify as a noninterest-
bearing transaction account even though
the balance is less than the prescribed
threshold and the interest rate is zero
percent. Under the proposed rule, at all
times, the account would be treated as
an interest-bearing account because the
account agreement provides for the
payment of interest under certain
circumstances. On the other hand, as
under the TAGP, the waiving of fees
would not be treated as the earning of
interest. For example, IDIs sometimes
waive fees or provide fee-reducing
credits for customers with checking
accounts. Under the proposed rule, such
account features would not prevent an
account from qualifying as a
noninterest-bearing transaction account,
as long as the account otherwise
satisfies the definition of a noninterest-
bearing transaction account.

This same principle for determining
whether a deposit account qualifies as a
noninterest-bearing transaction account
will apply when IDIs no longer are
prohibited from paying interest on
demand deposit accounts. Pursuant to
section 627 of the Dodd-Frank Act, as of
July 21, 2011 (one year after the
enactment date of the Dodd-Frank Act),
IDIs no longer will be restricted from
paying interest on demand deposit
accounts. At that time, demand deposit
accounts offered by IDIs that allow for
the payment of interest will not satisfy
the definition of a noninterest-bearing
transaction account. As discussed
below, under the proposed rule, IDIs
would be required to inform depositors
of any changes in the terms of an
account that will affect their deposit
insurance coverage under this new
provision of the deposit insurance rules.

As under the TAGP, the proposed
rule’s definition of noninterest-bearing
transaction account would encompass
“official checks” issued by IDIs. Official
checks, such as cashier’s checks and
money orders issued by IDIs, are
“deposits” as defined under the FDI Act
(12 U.S.C. 1813(1)) and Part 330 of the
FDIC’s regulations. The payee of the
official check (the party to whom the
check is payable) is the insured party.
Because these checks meet the
definition of a noninterest-bearing
transaction account, the payee (or the
party to whom the payee has endorsed

the check) would be insured for the full
amount of the check upon the failure of
the IDI that issued the official check.

Under the FDIC’s rules and
procedures for determining account
balances at a failed IDI (12 CFR 360.8),
funds swept (or transferred) from a
deposit account to either another type of
deposit account or a non-deposit
account are treated as being in the
account to which the funds were
transferred prior to the time of failure.
So, for example, if pursuant to an
agreement between an IDI and its
customer, funds are swept daily from a
noninterest-bearing transaction account
to an account or product (such as a
repurchase agreement) that is not a
noninterest-bearing transaction account,
the funds in the resulting account or
product would not be eligible for full
insurance coverage. This is how sweep
account products are treated under the
TAGP and under the proposed rule.

As under the TAGP, however, the
proposed rule would include an
exception from the treatment of swept
funds in situations where funds are
swept from a noninterest-bearing
transaction account to a noninterest-
bearing savings account, notably a
MMDA. Often referred to as “reserve
sweeps,” these products entail an
arrangement in which a single deposit
account is divided into two sub-
accounts, a transaction account and an
MMDA. The amount and frequency of
sweeps are determined by an algorithm
designed to minimize required reserves.
In some situations customers may be
unaware that this sweep mechanism is
in place. Under the proposed rule, such
accounts would be considered
noninterest-bearing transaction
accounts.16 Apart from this exception
for “reserve sweeps,” MMDAs and
noninterest-bearing savings accounts do
not qualify as noninterest-bearing
transaction accounts.

Insurance Coverage

As noted, pursuant to section 343 of
the Dodd-Frank Act, all funds held in
noninterest-bearing transaction accounts
will be fully insured, without limit. As
also specifically provided for in section
343 of the Dodd-Frank Act, this
unlimited coverage is separate from, and
in addition to, the coverage provided to
depositors with respect to other
accounts held at an insured depository
institution. This means that funds held
in noninterest-bearing transaction
accounts will not be counted for
purposes of determining the amount of
deposit insurance on deposits held in
other accounts, and in other rights and

16 See 12 CFR 360.8.
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capacities, at the same IDI. Thus, for
example, if a depositor has a $225,000
certificate of deposit and a no-interest
checking account with a balance of
$300,000, both held in a single
ownership capacity, he or she would be
fully insured for $525,000 (plus interest
accrued on the CD), assuming the
depositor has no other single-ownership
funds at the same institution. First,
coverage of $225,000 (plus accrued
interest) would be provided for the
certificate of deposit as a single
ownership account (12 CFR 330.6) up to
the SMDIA of $250,000. Second, full
coverage of the $300,000 checking
account would be provided separately,
despite the checking account also being
held as a single ownership account,
because the account qualifies for
unlimited separate coverage as a
noninterest-bearing transaction account.
No Opting Out

Under the TAGP, IDIs could choose
not to participate in the program.
Because section 343 of the Dodd-Frank
Act provides Congressionally mandated
deposit insurance coverage, IDIs are not
required to take any action (i.e., opt in
or opt out) to obtain separate coverage
for noninterest-bearing transaction
accounts. From December 31, 2010,
through December 31, 2012,
noninterest-bearing transaction accounts
at all IDIs will receive this temporary
deposit insurance coverage.

No Separate Assessment

The FDIC imposes a separate
assessment, or premium, on IDIs that
participate in the TAGP.1” The FDIC
does not plan to charge a separate
assessment for the insurance of
noninterest-bearing transaction accounts
pursuant to section 343 of the Dodd-
Frank Act. The FDIC will take into
account the cost for this additional
insurance coverage in determining the
amount of the general assessment the
FDIC charges IDIs under its risk-based
assessment system.18

Disclosure and Notice Requirements

The FDIC is proposing notice and
disclosure requirements to ensure that
depositors are aware of and understand
what types of accounts will be covered
by this temporary deposit insurance
coverage for noninterest-bearing
transaction accounts. There are three
such requirements. As explained in
detail below: (1) IDIs must post a
prescribed notice in their main office,
each branch and, if applicable, on their
Web site; (2) IDIs currently participating

1712 CFR 370.7.
1812 CFR part 327.

in the TAGP must notify NOW account
depositors (that are currently protected
under the TAGP because of interest rate
restrictions on those accounts) and
IOLTA depositors that, beginning
January 1, 2011, those accounts no
longer will be eligible for unlimited
protection; and (3) IDIs must notify
customers individually of any action
they take to affect the deposit insurance
coverage of funds held in noninterest-
bearing transaction accounts.

1. Posted Notice

The proposed rule would require each
IDI to post, prominently, a copy of the
following notice in the lobby of its main
office, in each domestic branch and, if
it offers Internet deposit services, on its
Web site:

NOTICE OF CHANGES IN TEMPORARY
FDIC INSURANCE COVERAGE FOR
TRANSACTION ACCOUNTS

In accordance with the Dodd-Frank Wall
Street Reform and Consumer Protection Act,
from December 31, 2010, through December
31, 2012, all funds in “noninterest-bearing
transaction accounts” are insured in full by
the Federal Deposit Insurance Corporation.
This unlimited coverage is in addition to,
and separate from, the coverage of at least
$250,000 available to depositors under the
FDIC’s general deposit insurance rules.

The term “noninterest-bearing transaction
account” includes a traditional checking
account (or demand deposit account) on
which the insured depository institution
pays no interest. It does not include any
transaction account that may earn interest,
such as a negotiable order of withdrawal
(“NOW?”) account, money-market deposit
account, or Interest on Lawyers Trust
Account (“IOLTA”), even if checks may be
drawn on the account.

The temporary full insurance coverage of
“noninterest-bearing transaction accounts”
expires on December 31, 2012. After
December 31, 2012, funds in noninterest-
bearing transaction accounts will be insured
under the FDIC’s general deposit insurance
rules, subject to the Standard Maximum
Deposit Insurance Amount of $250,000.

For more information about FDIC
insurance coverage of transaction accounts,
visit http://www.fdic.gov.

2. Notice to Depositors Protected Under
the TAGP But Not Under the Dodd-
Frank Provision

As discussed above, low-interest
NOW accounts and all IOLTAs are
protected in full under the TAGP. These
accounts, however, are not eligible for
unlimited deposit insurance coverage
under the Dodd-Frank provision. Thus,
starting January 1, 2011, all NOW
accounts and IOLTAs will be insured
under the general deposit insurance
rules and no longer will be eligible for
unlimited protection. Because of the
potential depositor confusion about this
change in the FDIC’s treatment of NOWs

and IOLTAs, the proposed rule would
require IDIs currently participating in
the TAGP to provide individual notices
to depositors with NOW accounts
currently protected in full under the
TAGP and IOLTAs that those accounts
will not be insured under the new
temporary insurance category for
noninterest-bearing transaction
accounts, but instead will be insured
under the general insurance rules up to
the SMDIA of $250,000. IDIs would be
required to provide such notice to
applicable depositors by mail no later
than December 31, 2010. To comply
with this requirement, IDIs may use
electronic mail for depositors who
ordinarily receive account information
in this manner. The notice may be in the
form of a copy of the notice required to
be posted in IDI main offices, branches
and on Web sites.

3. Notice to Sweep Account and Other
Depositors Whose Coverage on
Noninterest-Bearing Transaction
Accounts Is Affected by an IDI Action

Under the TAGP regulations, if an IDI
offers an account product in which
funds are automatically transferred, or
“swept,” from a noninterest-bearing
transaction account to another account
(such as a savings account) or bank
product that does not qualify as a
noninterest-bearing transaction account,
it must inform those customers that,
upon such transfer, the funds will no
longer be fully protected under the
TAGP. The proposed rule contains a
similar, though somewhat more
expansive, requirement, mandating that
IDIs notify customers of any action that
affects the deposit insurance coverage of
their funds held in noninterest-bearing
transaction accounts. This notice
requirement is intended primarily to
apply when IDIs begin paying interest
on demand deposit accounts, as will be
permitted beginning July 22, 2011,
under section 627 of the Dodd-Frank
Act (discussed above). Thus, under the
proposed notice requirements, if an IDI
modifies the terms of its demand
deposit account agreement so that the
account may pay interest, the IDI must
notify affected customers that the
account no longer will be eligible for
full deposit insurance coverage as a
noninterest-bearing transaction account.
Though such notifications would be
mandatory, the proposed rule does not
impose specific requirements regarding
the form of the notice. Rather, the FDIC
would expect IDIs to act in a
commercially reasonable manner and to
comply with applicable state and
federal laws and regulations in
informing depositors of changes to their
account agreements.
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IIL. Request for Comments

The FDIC invites comments on all
aspects of the proposed rulemaking.
Written comments must be received by
the FDIC no later than October 15, 2010.

IV. Regulatory Analysis and Procedure

A. Paperwork Reduction Act

In accordance with section 3512 of
the Paperwork Reduction Act of 1995
(“PRA”), 44 U.S.C. 3501 et seq., an
agency may not conduct or sponsor, and
a person is not required to respond to,

a collection of information unless it
displays a currently valid Office of
Management and Budget (“OMB”)
control number. This Notice of
Proposed Rulemaking (“NPR”) contains
disclosure requirements, some of which
implicate PRA as more fully explained
below. The NPR also announces that the
TAG program will not continue beyond
December 31, 2010, thereby eliminating
the need for an associated, currently
approved information collection.

The proposed new disclosure
requirements are contained in sections
330.16(c)(1), section 330.16(2) and
330.16(c)(3). More specifically, section
330.16(c)(1) would require that each IDI
post a “Notice of Changes In Temporary
FDIC Insurance Coverage For
Transaction Accounts” in the lobby of
its main office and domestic branches
and, if it offers Internet deposit services,
on its Web site; section 330.16(2) would
require IDIs currently participating in
the TAG program to provide individual
notices to depositors alerting them to
the fact that low-interest NOWs and
IOLTAs will not be eligible for
unlimited coverage under the new
temporary insurance category for
noninterest-bearing transaction
accounts, but will instead be insured
under the general insurance rules up to
the SMDIA of $250,000; and section
330.16(c)(3) would require that IDIs
notify customers of any action that
affects the deposit insurance coverage of
their funds held in noninterest-bearing
transaction accounts.

The disclosure requirement in section
330.16(c)(1) would normally be subject
to PRA. However, because the FDIC has
provided the specific text for the notice
and allows for no variance in the
language, the disclosure is excluded
from coverage under PRA because “the
public disclosure of information
originally supplied by the Federal
government to the recipient for the
purpose of disclosure to the public is
not included” within the definition of
“collection of information.” 5 CFR
1320.3(c)(2). Therefore, the FDIC is not
submitting the section 330.16(c)(1)
disclosure to OMB for review.

The disclosure requirement in section
330.16(c)(2) provides that IDIs currently
participating in the TAG program
provide individual notices to depositors
alerting them to the fact that low-
interest NOWs and IOLTAs will not be
insured under the new temporary
insurance category for noninterest-
bearing transaction accounts, but will
instead be insured under the general
insurance rules up to the SMDIA of
$250,000. The estimated burden for this
new disclosure requirement will be
added to the burden for an existing
information collection, OMB No. 3064—
0168, currently entitled SWEEP
Accounts: Disclosure of Deposit Status.
In conjunction with the revision of OMB
No. 3064—0168, the FDIC will also seek
to modify the title of the collection as
more fully explained below.

The disclosure requirement in section
330.16(c)(3) would expand upon a
similar, pre-existing requirement for
sweep accounts offered by IDIs
participating in the TAG program. The
existing disclosure requirement is
approved under OMB No. 3064-0168.
The expanded disclosure requirement
would be mandatory for all IDIs,
although institutions would retain
flexibility regarding the form of the
notice. Therefore, in conjunction with
publication of this NPR, the FDIC is
submitting to OMB a request to revise
OMB No. 3064—0168 to reflect the
estimated burden associated with the
expanded disclosure requirement and to
modify the title of the collection to
“Disclosure of Deposit Status” to more
accurately reflect the broader
application of the requirement.

Finally, the FDIC is using this NPR as
a vehicle to announce that the TAG
program will not be extended beyond
December 31, 2010. Therefore, the FDIC
will, simultaneous with publication of
the NPR, request that OMB discontinue
its existing “Transaction Account
Guarantee Program Extension”
information collection, OMB No. 3064—
0170, as of that date.

The estimated burden for the
proposed new disclosure under sections
330.16(c)(2) 330.16(3) is as follows:

Title: “Disclosure of Deposit Status.”

Affected Public: Insured depository
institutions.

OMB Number: 3064—0168.

Estimated Number of Respondents:

Disclosure of action affecting deposit
insurance coverage of funds in
noninterest-bearing transaction
accounts—7,830.

Disclosure to NOW account and
IOLTA depositors of change in
insurance category—~6,249.

Frequency of Response:

Disclosure of action affecting deposit
insurance coverage of funds in
noninterest-bearing transaction
accounts—on occasion (average of once
per year per bank).

Disclosure to NOW account and
IOLTA depositors of change in
insurance category—once.

Average Time per Response:

Disclosure of action affecting deposit
insurance coverage of funds in
noninterest-bearing transaction
accounts—a38 hours.

Disclosure to NOW account and
IOLTA depositors of change in
insurance category—8 hours.

Estimated Annual Burden:

Disclosure of action affecting deposit
insurance coverage of funds in
noninterest-bearing transaction
accounts—62,640 hours.

Disclosure to NOW account and
IOLTA depositors of change in
insurance category—49,992 hours.

Total Annual Burden—112,632 hours.

Comments are invited on:

(a) Whether this collection of
information is necessary for the proper
performance of the FDIC’s functions,
including whether the information has
practical utility;

(b) The accuracy of the estimates of
the burden of the information
collection, including the validity of the
methodologies and assumptions used;

(c) Ways to enhance the quality,
utility, and clarity of the information to
be collected;

(d) Ways to minimize the burden of
the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology;
and

(e) Estimates of capital or start-up
costs and costs of operation,
maintenance, and purchase of services
to provide information.

All comments will become a matter of
public record. Comments may be
submitted to the FDIC by any of the
following methods:

e http://www.FDIC.gov/regulations/
laws/federal/propose.html.

e E-mail: comments@fdic.gov.
Include the name and number of the
collection in the subject line of the
message.

e Mail: Leneta Gregorie (202—898—
3719), Counsel, Federal Deposit
Insurance Corporation, 550 17th Street,
NW., Washington, DC 20429.

e Hand Delivery: Comments may be
hand-delivered to the guard station at
the rear of the 550 17th Street Building
(located on F Street), on business days
between 7 a.m. and 5 p.m.

A copy of the comment may also be
submitted to the OMB Desk Officer for
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the FDIC, Office of Information and
Regulatory Affairs, Office of
Management and Budget, New
Executive Office Building, Room 3208,
Washington, DC 20503. All comments
should refer to the “Deposit Insurance
Regulations—Unlimited Coverage for
Noninterest-Bearing Transaction
Accounts.”

B. Regulatory Flexibility Act

In accordance with section 3(a) of the
Regulatory Flexibility Act (“RFA”), 5
U.S.C. 603(a), the FDIC must publish an
initial regulatory flexibility analysis
with this proposed rulemaking or certify
that the proposed rule, if adopted, will
not have a significant economic impact
on a substantial number of small
entities. For purposes of the RFA
analysis or certification, financial
institutions with total assets of $175
million or less are considered to be
“small entities.” The FDIC hereby
certifies pursuant to 5 U.S.C. 605(b) that
the proposed rule, if adopted, will not
have a significant economic impact on
a substantial number of small entities.

As of June 30, 2010 there were 4,294
IDIs that were considered small entities.
A total of 1,121 of these institutions do
not participate in the TAGP and would
receive additional insurance coverage
under the proposed rule. Currently
3,173 small IDIs participate in the
TAGP. Within this group of small
institutions, 618, or 19.5 percent, did
not have TAGP eligible deposits as of
the June 2010 Report of Condition and
Income for banks and the Thrift
Financial Report for thrifts (collectively,
“June 2010 Call Reports”); thus, they
were not required to pay the fee
currently assessed for participation in
the TAGP. As to the remaining 2,555
small entities that had TAG eligible
deposits as of the June 2010 Call
Reports, they would no longer be
assessed a fee after the termination of
the TAGP, and they would not be
charged a separate assessment for the
new deposit insurance coverage.

The FDIC has determined that were
the proposed rule to be adopted, the
economic impact on small entities
would not be significant for the
following reasons. Because there is no
separate FDIC assessment for the
insurance of noninterest-bearing
transaction accounts under section 343
of the Dodd-Frank Act, small entities
currently assessed fees for participation
in the TAGP will realize an average
annual cost savings of $2,373 per
institution. All other small entities,
whether they are currently in the TAGP
or not, will gain additional insurance
coverage with no direct cost. The FDIC
asserts that the economic benefit of

additional insurance coverage and
coverage extension until 2013 would
outweigh any future costs associated
with the temporary insurance of
noninterest-bearing transaction
accounts.

With respect to amending the
disclosures related to section 343, the
FDIC asserts that the economic impact
on all small entities participating in the
program (regardless of whether they
currently pay a fee) would be de
minimis in nature and would be
outweighed by the economic benefit of
additional insurance coverage.

Accordingly, if adopted in final form,
the proposed rule would not have a
significant economic impact on a
substantial number of small entities.

C. The Treasury and General
Government Appropriations Act, 1999—
Assessment of Federal Regulations and
Policies on Families

The FDIC has determined that the
proposed rule will not affect family
well-being within the meaning of
section 654 of the Treasury and General
Government Appropriations Act,
enacted as part of the Omnibus
Consolidated and Emergency
Supplemental Appropriations Act of
1999 (Pub. L. 105-277, 112 Stat. 2681).

D. Plain Language

Section 722 of the Gramm-Leach-
Bliley Act of 1999 requires the FDIC to
use “plain language” in all proposed and
final rules published after January 1,
2000. The FDIC invites comments on
whether the proposal is clearly stated
and effectively organized, and how the
FDIC might make the proposed text
easier to understand.

List of Subjects in 12 CFR Part 330

Bank deposit insurance, Banks,
Banking, Reporting and recordkeeping
requirements, Savings and loan
associations, Trusts and trustees.

For the reasons stated above, the
Board of Directors of the Federal
Deposit Insurance Corporation proposes
to amend part 330 of title 12 of the Code
of Federal Regulations as follows:

PART 330—DEPOSIT INSURANCE
COVERAGE

1. The authority citation for part 330
continues to read as follows:

Authority: 12 U.S.C. 1813(1), 1813(m),
1817(i), 1818(q), 1819 (Tenth), 1820(f),
1821(a), 1822(c).

2. Amend section 330.1 by adding
new paragraph (r) to read as follows:

§330.1 Definitions.

* * * * *

(r) Noninterest-bearing transaction
account means a deposit or account
maintained at an insured depository
institution—

(1) With respect to which interest is
neither accrued nor paid;

(2) On which the depositor or account
holder is permitted to make
withdrawals by negotiable or
transferable instrument, payment orders
of withdrawal, telephone or other
electronic media transfers, or other
similar items for the purpose of making
payments or transfers to third parties or
others; and

(3) On which the insured depository
institution does not reserve the right to
require advance notice of an intended
withdrawal.

* * * * *

3. Add §330.16 to read as follows:

§330.16 Noninterest-bearing transaction
accounts.

(a) Separate insurance coverage. From
December 31, 2010, through December
31, 2012, a depositor’s funds in a
“noninterest-bearing transaction
account” (as defined in § 330.1(r)) are
fully insured, irrespective of the
SMDIA. Such insurance coverage shall
be separate from the coverage provided
for other accounts maintained at the
same insured depository institution.

(b) Certain swept funds.
Notwithstanding its normal rules and
procedures regarding sweep accounts
under 12 CFR 360.8, the FDIC will treat
funds swept from a noninterest-bearing
transaction account to a noninterest-
bearing savings deposit account as being
in a noninterest-bearing transaction
account.

(c) Disclosure and notice
requirements. (1) Each depository
institution that offers noninterest-
bearing transaction accounts must post
prominently the following notice in the
lobby of its main office, in each
domestic branch and, if it offers Internet
deposit services, on its Web site:
NOTICE OF CHANGES IN TEMPORARY
FDIC INSURANCE COVERAGE FOR
TRANSACTION ACCOUNTS

In accordance with the Dodd-Frank Wall
Street Reform and Consumer Protection Act,
from December 31, 2010, through December
31, 2012, all funds in “noninterest-bearing
transaction accounts” are insured in full by
the Federal Deposit Insurance Corporation.
This unlimited coverage is in addition to,
and separate from, the coverage of at least
$250,000 available to depositors under the
FDIC’s general deposit insurance rules.

The term “noninterest-bearing transaction
account” includes a traditional checking
account (or demand deposit account) on
which the insured depository institution
pays no interest. It does not include any
transaction account that may earn interest,
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such as a negotiable order of withdrawal
(“NOW?”) account, money-market deposit
account, or Interest on Lawyers Trust
Account (“IOLTA”), even if checks may be
drawn on the account.

The temporary full insurance coverage of
“noninterest-bearing transaction accounts”
expires on December 31, 2012. After
December 31, 2012, funds in noninterest-
bearing transaction accounts will be insured
under the FDIC’s general deposit insurance
rules, subject to the Standard Maximum
Deposit Insurance Amount of $250,000.

For more information about FDIC
insurance coverage of transaction accounts,
visit http://www.fdic.gov.

(2) Institutions participating in the
FDIC’s Transaction Account Guarantee
Program on December 31, 2010, must
provide a notice by mail to depositors
with negotiable order of withdrawal
accounts that are protected in full as of
that date under the Transaction Account
Guarantee Program and to depositors
with Interest on Lawyer Trust Accounts
that, as of January 1, 2011, such
accounts no longer will be eligible for
unlimited protection, but instead will be
insured under the general insurance
rules up to the SMDIA of $250,000. This
notice must be provided to such
depositors no later than December 31,
2010.

(3) If an institution uses sweep
arrangements, modifies the terms of an
account, or takes other actions that
result in funds no longer being eligible
for full coverage under this section, the
institution must notify affected
customers and clearly advise them, in
writing, that such actions will affect
their deposit insurance coverage.

By order of the Board of Directors.

Dated at Washington DG, this 27th day of
September 2010. Federal Deposit Insurance
Corporation.

Robert E. Feldman,

Executive Secretary.

[FR Doc. 2010-24594 Filed 9-29-10; 8:45 am]
BILLING CODE 6714-01-P

FEDERAL HOUSING FINANCE BOARD
12 CFR Part 914

FEDERAL HOUSING FINANCE
AGENCY

12 CFR Part 1260
RIN 2590-AA35

Information Sharing Among Federal
Home Loan Banks

AGENCY: Federal Housing Finance
Agency.

ACTION: Notice of proposed rulemaking;
request for comments.

SUMMARY: Section 1207 of the Housing
and Economic Recovery Act of 2008
(HERA) amended the Federal Home
Loan Bank Act (Bank Act) to require the
Federal Housing Finance Agency
(FHFA) to make available to each
Federal Home Loan Bank (Bank)
information relating to the financial
condition of all other Banks. Section
1207 also requires FHFA to promulgate
regulations to facilitate the sharing of
such information among the Banks. This
proposed rule would implement those
HERA provisions, and also would
transfer to new part 1260, without
substantive change, existing regulations
of the former Federal Housing Finance
Board (Finance Board) relating to the
filing of regulatory reports by the Banks.
DATES: Written comments must be
received on or before November 29,
2010.

ADDRESSES: You may submit your
comments, identified by regulatory
information number (RIN) 2590-AA35,
by any of the following methods:

e E-mail: Comments to Alfred M.
Pollard, General Counsel may be sent by
e-mail to RegComments@fhfa.gov.
Please include “RIN 2590-AA35” in the
subject line of the message.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments. If
you submit your comment to the
Federal eRulemaking Portal, please also
send it by e-mail to FHFA at
RegComments@fhfa.gov to ensure
timely receipt by FHFA. Please include
“RIN 2590-AA35” in the subject line of
the message.

e U.S. Mail, United Parcel Service,
Federal Express, or Other Mail Service:
The mailing address for comments is:
Alfred M. Pollard, General Counsel,
Attention: Comments/RIN 2590-AA35,
Federal Housing Finance Agency,
Fourth Floor, 1700 G Street, NW.,
Washington, DC 20552.

e Hand Delivered/Courier: The hand
delivery address is: Alfred M. Pollard,
General Counsel, Attention: Comments/
RIN 2590-AA35, Federal Housing
Finance Agency, Fourth Floor, 1700 G
Street, NW., Washington, DC 20552. The
package should be logged at the Guard
Desk, First Floor, on business days
between 9 a.m. and 5 p.m.

FOR FURTHER INFORMATION CONTACT: Eric
M. Raudenbush, Assistant General
Counsel, Office of General Counsel,
eric.raudenbush@fhfa.gov, (202) 414—
6421 (this is not a toll-free number);
Federal Housing Finance Agency,
Fourth Floor, 1700 G Street, NW.,
Washington, DC 20552; Daniel E.
Coates, Associate Director, Division of
FHLBank Regulation,

daniel.coates@fhfa.gov, (202) 408—-2959
(this is not a toll-free number), Federal
Housing Finance Agency, 1625 Eye
Street, NW., Washington, DC 20006. The
telephone number for the
Telecommunications Device for the
Hearing Impaired is (800) 877—-8339.
SUPPLEMENTARY INFORMATION:

I. Comments

FHFA invites comments on all aspects
of the proposed rule and will take all
comments into consideration before
issuing the final rule. Copies of all
comments will be posted without
change, including any personal
information you provide, such as your
name and address, on FHFA’s Internet
Web site at http://www.fhfa.gov. In
addition, copies of all comments
received will be available for
examination by the public on business
days between the hours of 10 a.m. and
3 p.m. at the Federal Housing Finance
Agency, Fourth Floor, 1700 G Street,
NW., Washington, DC 20552. To make
an appointment to inspect comments,
please call the Office of General Counsel
at (202) 414-6924.

II. Background

A. The Federal Home Loan Bank System
(Bank System)

The Bank System consists of 12 Banks
and the Office of Finance (OF). The
Banks are instrumentalities of the
United States organized under the
Federal Home Loan Bank Act (Bank
Act). See 12 U.S.C. 1423, 1432(a). The
Banks are cooperatives; only members
of a Bank may purchase its capital stock,
and only members or certain eligible
housing associates (such as state
housing finance agencies) may obtain
access to secured loans, known as
advances, or other products provided by
a Bank. See 12 U.S.C. 1426(a)(4),
1430(a), 1430b. Each Bank is managed
by its own board of directors and serves
the public interest by enhancing the
availability of residential mortgage and
community lending credit through its
member institutions. See 12 U.S.C.
1427. Any eligible institution (generally
a federally insured depository
institution or state-regulated insurance
company) may become a member of a
Bank if it satisfies certain criteria and
purchases a specified amount of the
Bank’s capital stock. See 12 U.S.C. 1424;
12 CFR part 1263.

B. New Statutory Provision Requiring
the Sharing of Bank Information

Section 1207 of HERA added a new
section 20A to the Bank Act, 12 U.S.C.
1440a, that requires FHFA to make
available to each Bank such reports,
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records, or other information as may be
available, relating to the condition of
any other Bank in order to enable each
Bank to evaluate the financial condition
of the other Banks and the Bank System
as a whole. The underlying objective for
that requirement is that such
information will better enable each
Bank to assess the likelihood that it may
be required to make payments on behalf
of another Bank under the joint and
several liability on the Banks’
Consolidated Obligations (COs), as well
as to comply with its disclosure
obligations under the Securities
Exchange Act of 1934 (1934 Act) (both
of which are discussed in detail below).
See 12 U.S.C. 1440a(a). Section 20A
further requires FHFA to promulgate
regulations to facilitate the sharing of
such financial information among the
Banks. See 12 U.S.C. 1440a(b)(1).
Section 20A permits a Bank to request
that FHFA determine that particular
information that may otherwise be made
available is proprietary and that the
public interest requires that such
information not be shared. See 12 U.S.C.
1440a(b)(2). Finally, section 20A
provides that it does not affect the
obligations of the Banks under the 1934
Act and related regulations of the
Securities and Exchange Commission
(SEC), and that the sharing of Bank
information thereunder shall not cause
FHFA to waive any privilege applicable
to the shared information. See 12 U.S.C.
1440a(c), (d).

C. Banks’ Joint and Several Liability and
Disclosure Requirements on COs

The Banks fund their operations
principally through the issuance of the
COs, which are debt instruments issued
on behalf of the Banks by the OF, a joint
office of the Banks, pursuant to section
11 of the Bank Act, 12 U.S.C. 1431, and
part 966 of the regulations of the
Finance Board, 12 CFR part 966.1 Under
these regulations, the COs may be
issued only through OF as agent for the
Banks and the Banks are jointly and
severally liable for the timely payment
of principal and interest on all COs
when due. See 12 CFR 966.2(b),
966.9(a). Accordingly, even when COs
are issued with one Bank being the
primary obligor, the ultimate liability
for the timely payment of principal and
interest thereon remains with all of the
Banks collectively. By virtue of their
status as government-sponsored

1HERA amended certain aspects of section 11 of
the Bank Act, relating to the issuance of
consolidated obligations and the role of the OF in
that process. FHFA intends to make conforming
revisions to the regulations now located at part 966,
and to relocate those provisions to an appropriate
place in FHFA’s regulations.

enterprises (GSEs) and the soundness of
the Banks’ secured lending (advances)
business over many years, the Banks
typically can borrow funds in the
capital markets at favorable rates. The
Banks pass along a portion of their GSE
funding advantage to their member
institutions—and ultimately to
consumers—by providing advances and
other financial services at rates that may
not otherwise be available to their
members.

Although the COs themselves are not
registered securities under the federal
securities laws, the Finance Board
adopted regulations in 2004 requiring
each Bank to register a class of its
common stock (which is issued only to
its member institutions) with the SEC
under section 12(g) of the 1934 Act, 15
U.S.C. 78I(g). See 69 FR 38811 (June 29,
2004), codified at 12 CFR part 998. Each
Bank subsequently registered a class of
its common stock with the SEC in
compliance with that regulation.
Separately, HERA included a provision
requiring the Banks to register their
common stock under section 12(g) of the
1934 Act, and to maintain that
registration. See 15 U.S.C. 7800(b).
Accordingly, each Bank remains subject
to the periodic disclosure requirements
established under the 1934 Act, as
interpreted and administered by the
SEC.

D. Considerations of Differences
Between the Banks and the Enterprises

Section 1201 of HERA amended the
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992 to
add a new section 1313(f), which
requires the Director of FHFA, when
promulgating regulations relating to the
Banks, to consider the differences
between the Banks and the Enterprises
(Fannie Mae and Freddie Mac) as they
relate to: the Banks’ cooperative
ownership structure; the mission of
providing liquidity to members; the
affordable housing and community
development mission; their capital
structure; and their joint and several
liability on consolidated obligations.
See HERA, section 1201, Public Law
110-289, 122 Stat. 2782-83 (amending
12 U.S.C. 4513). The Director also may
consider any other differences that are
deemed appropriate. In preparing this
proposed rule, FHFA considered the
differences between the Banks and the
Enterprises as they relate to the above
factors. FHFA requests comments from
the public about whether differences
related to these factors should result in
any revisions to the proposal.

III. The Proposed Rule

The proposed rule would add a new
part 1260 to the regulations of FHFA to
govern the handling of Bank records,
reports, and other information. It would
transfer material relating to Bank
regulatory reports from part 914 of the
regulations of the Finance Board to new
part 1260 and would remove part 914.
It would also create new provisions
within part 1260 to govern the sharing
of information among Banks, as required
by section 20A of the Bank Act. The
substance of each provision of the
proposed rule is described in the
following paragraphs.

Section 1260.1—Definitions

Proposed § 1260.1 would include a
series of definitions, most of which
would relate to the provisions to be
relocated from part 914 of the
regulations of the Finance Board. The
definitions of the acronyms “AHP,”
“AMA,” “CICA,” and “CIP” (which are
used in §1260.2, discussed below)
would be substantively identical to the
definitions of those terms set forth in 12
CFR part 900, which applies to 12 CFR
chapter IX, including current part 914.
In addition, the proposed rule would
transfer to § 1260.1, without substantive
change, the definition of the term
“Regulatory Report” that is currently set
forth in 12 CFR 914.1. Finally, § 1260.1
would also contain definitions for the
short forms “Bank,” “Bank Act,” and
“FHFA.”

Section 1260.2—Filing Regulatory
Reports

The proposed rule would transfer to
§1260.2 from §914.2 of the Finance
Board’s regulations a provision
requiring each Bank to file regulatory
reports with FHFA, as requested by the
agency. As defined in § 1260.1, these
regulatory reports would include any
report of data needed to evaluate the
safety and soundness of the Bank’s
operations or its compliance with
statutory requirements, or with
regulations, orders or other
requirements imposed by FHFA.
Proposed § 1260.2 is identical to current
§914.2, except that § 1260.2 would
expressly refer to FHFA as regulator of
the Banks instead of the former Finance
Board.

Section 1260.3—Sharing of Information
Among the Banks

Paragraph (a) of proposed § 1260.3
sets forth the operative provisions of the
regulation that implement section 20A
of the Bank Act, which identify the
information to be shared and describe
the manner in which FHFA will share
that information. The information to be
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shared will include the final report of
examination for each Bank, along with
any other supervisory reports that FHFA
presents to the board of directors of any
Bank. Documents that are related to the
reports of examination but are not part
of the report, such as work programs,
conclusions memoranda, and findings
memoranda, would not be included
among the materials to be distributed to
the Banks. FHFA is proposing to
distribute the reports of examination to
each of the other Banks and OF as a
matter of routine, rather than in
response to individual requests, and to
do so soon after the report has been
finalized and presented to the board of
directors of the subject Bank. Because
OF is a joint office of the Banks and
because it is charged with preparing the
combined financial reports for the Bank
System, FHFA is proposing to distribute
to OF copies of the reports for all of the
Banks. Although OF is examined by
FHFA in the same manner as the Banks,
FHFA is not proposing to distribute to
the Banks the report of examination for
OF because all twelve Bank presidents
sit on OF’s board of directors and,
therefore, would already have access to
the report.2 Paragraph (a) also notes that
the distribution of information under
this provision is subject to the
requirements set forth in paragraphs (b)
through (d) of the proposal, which
reflect the statutory provisions relating
to the withholding of certain proprietary
information.

Section 20A of the Bank Act reflects
a determination by Congress that
providing greater access to financial
information relating to all of the other
Banks will help each Bank assess its
potential exposure to joint and several
liability on the COs, as well as the
accuracy of its disclosure documents
under the 1934 Act. At present, each
Bank already has access to a significant
amount of information about the
financial condition of the other Banks.
That information includes the quarterly
and annual reports that each Bank files
with the SEC under the 1934 Act, which
reports must disclose all material
business and financial information
about the particular Bank. It also
includes the call reports that each Bank
files with FHFA, as well as the quarterly
certifications that each Bank must file
with FHFA attesting to its ability to
make full and timely payments on its
current obligations during the next

2FHFA also reviews the annual combined Bank
System financial statements prepared by OF on
behalf of the Banks. The agency then issues a letter
to the OF board of directors that provides
recommendations for enhanced disclosures. This
also would not be distributed to the Banks under
the proposed rule, for the same reason.

quarter. See 12 CFR 966.9(b)(1), (2). The
Banks also have access to FHFA’s
Annual Report to Congress (required
under 12 U.S.C. 4521(a)), which
summarizes the conclusions set forth in
each Bank’s report of examination.

FHFA believes that by providing each
Bank with access to the actual reports of
examination and other supervisory
reports presented to the boards of
directors of the other Banks, the
proposed rule would enable each Bank
to better evaluate the other financial
information already available and thus
make a more informed assessment about
the financial condition of each of the
other Banks. The reports of examination
and other supervisory reports would
include more detailed information than
is currently available to the Banks.
Among other things, the report of
examination typically sets forth the
examiners’ assessment of the strength of
the Bank’s corporate governance, its
management of market risk, credit risk
and operational risk, and its overall
financial condition and performance.
Based on these assessments, the report
also may enumerate matters that require
corrective action by, or under the
supervision of, the Bank’s board of
directors and the dates by which such
corrective action is to be completed. The
Banks are well-suited to evaluate the
information contained in a report of
examination as a result of their own
experience with the examination
process.

Although FHFA believes that its
distribution of the reports of
examination and other supervisory
reports will provide the Banks with the
type of information contemplated by the
statute, FHFA requests comments on
whether other types of documents also
should be made available under this
regulation. FHFA also requests
comments on whether the rule should
allow FHFA to expand the categories of
information to be distributed to the
Banks without undertaking a
subsequent rulemaking, i.e., whether the
Director or his designee may expand the
categories of information to be
disseminated through a less formal
means, such as by order or staff action.

FHFA believes that the approach
embodied in the proposed rule, i.e.,
where FHFA provides supervisory
information directly to each of the
Banks rather than requiring the Banks to
share supervisory information among
themselves, is consistent with the
requirements of section 20A and will
achieve its objectives. Section 20A(a)
generally directs FHFA to make
available to all of the Banks information
relating to the financial condition of all
of the other Banks. Section 20A(b)

separately directs FHFA to adopt
regulations to facilitate the sharing of
the information made available under
section 20A(a) directly among the
Banks. That latter provision appears to
reflect a presumption that FHFA would
implement the HERA amendments by
requiring each Bank to provide copies of
its report of examination and other
supervisory reports directly to all of the
other Banks. Because FHFA is
proposing to distribute the reports of
examination and other supervisory
reports directly to all of the Banks,
FHFA believes that the rule need not
include a provision dealing with Bank-
to-Bank sharing of the reports of
examination and other supervisory
reports that FHFA presents to the board
of directors. Moreover, as noted
previously, the Banks currently share
various types of other information
among themselves on a voluntary basis,
which suggests that there is no
compelling need to mandate Bank-to-
Bank sharing of particular categories of
other information. FHFA requests
comments on whether the rule should
retain this approach.

By statute, FHFA is required to
conduct an on-site examination of each
Bank at least annually to determine the
condition of the entity for the purpose
of ensuring its safety and soundness.
See 12 U.S.C. 1440, 4517(a)—(b). Upon
completion of each annual or special
examination, FHFA examiners prepare a
written report of examination for the
Director of FHFA (as required by section
20 of the Bank Act, 12 U.S.C. 1440),
which is subsequently presented to the
board of directors of the particular Bank.
The report of examination is prepared
for the Director of FHFA and, by
regulation, remains the property of
FHFA even when in the possession of
a Bank, OF, a Bank member, or another
government agency. See 12 U.S.C. 1440;
12 CFR 911.3(c)(3). Accordingly, these
reports, as well as any other supervisory
correspondence, are subject to the
restrictions on the disclosure of
unpublished information set out in part
911 of the regulations of the former
Finance Board (which remain in effect
until superseded by action of FHFA).

Currently, the Banks are prohibited by
regulation from sharing their reports of
examination among themselves, or with
any other outside party, except pursuant
to the written consent of FHFA. See 12
CFR 911.3(c)(1). In 2006, the Finance
Board issued an Advisory Bulletin that
permitted the Banks to disclose the
factual content of a report of
examination in the preparation of its
SEC disclosure documents, but
continued to prohibit the Banks from
releasing the report of examination
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itself, or any portion of the report. See
Federal Housing Finance Board
Advisory Bulletin 2006—AB-03 (July 18,
2006) (available online at http://
www.fhfa.gov/webfiles/13094/2006-AB-
03.pdf). The Advisory Bulletin
specifically prohibited the sharing of
reports of examination among the Banks
even for the purpose of assessing the
likelihood of having to make a payment
on COs for which another Bank is the
primary obligor. If FHFA adopts a final
rule that requires it to provide
examination reports to all of the Banks,
FHFA also will consider whether any
revisions to the Advisory Bulletin are
necessary, such as to ensure that the
Bulletin remains consistent with
purposes of HERA while also ensuring
that the Banks do not share the reports
of examination that they receive from
FHFA with any other parties.

In the rule, FHFA is proposing to
distribute only the final reports of
examination, along with any other
supervisory reports that FHFA has
presented to a Bank’s board of directors,
and to do so as a matter of course after
each report has been finalized and
presented to the Bank’s board, rather
than making the reports available only
upon the request of individual Banks.
FHFA views the proposed distribution
of the reports to all of the Banks as a
matter of course as preferable to
providing the reports only in response
to a specific request from one or more
of the Banks. First, the proposed
approach would ensure that all Banks
receive and use the same information in
assessing their potential joint and
several liability and in preparing their
disclosure documents. Further, this
approach would result in a more
efficient and regular process for FHFA
to administer and would establish a
clear and standard timeframe for each
Bank to review its own report of
examination for any proprietary
information that it believes should be
withheld under the statutory standards
of section 20A of the Bank Act. FHFA
requests comments on whether the
proposed distribution as a matter of
course is the most appropriate means of
providing information to the Banks.

Paragraph (b) of proposed § 1260.3
would implement the statutory
requirement that each Bank be afforded
the opportunity to request that the
Director of FHFA not disclose particular
information because the information is
proprietary and the public interest
requires that the information not be
shared. Paragraph (b)(1) generally
restates the statutory standard, which is
a two-part test and requires that both
parts must be satisfied in order for the
Director or his designee to determine

that the information should not be
disclosed. Paragraph (b)(1) also would
give each Bank a brief period of time
within which to ask that FHFA not
disclose certain information within the
report of examination to the other
Banks. In order to make such a request,
a Bank must file a written request with
FHFA that particular information
contained in its report of examination or
other supervisory report be redacted
from the copy of the report to be
distributed to the other Banks. Each
entity would be required to file its
request no later than the close of
business on the tenth business day
following the date on which FHFA
presented the final report of
examination or the supervisory report to
the entity’s board of directors.

FHFA believes that ten (10) business
days is sufficient time for a Bank to
review its report of examination or any
other supervisory reports for proprietary
information that it believes meets the
standards for being withheld. First,
through the receipt of draft reports and
other supervisory correspondence, the
Bank most likely will already be
familiar with most of the contents of the
reports well before they are presented to
the Bank’s board of directors. Second, a
final report of examination typically is
not a lengthy document, and therefore
should not require a lengthy period of
time to review for proprietary
information. The same should be true
for other types of supervisory reports.
Finally, in order for this process to
achieve the statutory objectives, these
reports of examination must be
reasonably current, so that the
recipients can evaluate them together
with other current information relating
to the financial condition of the Bank.
FHFA requests comments on whether
the final rule should allow each entity
a different length of time within which
to review its report of examination for
proprietary information that it believes
should not be disclosed.

Paragraph (b)(2) of proposed § 1260.3
would require the Director of FHFA, or
such other FHFA officer as the Director
may designate, to determine promptly
whether to grant all or part of a request
to withhold proprietary information that
a Bank has made in accordance with the
requirements of paragraph (b)(1). Any
determination made by the Director or
his designee under this paragraph
would be final.

Proposed § 1260.3(c) describes the
process by which FHFA would
distribute reports to the other Banks.
The rule would require FHFA to
distribute a report of examination or
other supervisory report after the ten
(10) business-day period noted above

has expired without a request to
withhold proprietary information, or
after the Director or his designee has
made a determination in response to
such a request. If the Director or his
designee determines that the report
includes proprietary information that
should not be disclosed, FHFA will
distribute an appropriately redacted
version of the report. The proposed rule
would allow reports of examination and
other supervisory reports to be
distributed in either tangible or
electronic form, as deemed appropriate
on either an ongoing, or case-by-case,
basis by FHFA.

Section 20A(d) of the Bank Act states
that the Director of FHFA shall not be
deemed to have waived any privilege
applicable to any information
concerning a Bank by sharing
information as required under section
20A(a) of the statute. As mentioned
above, reports of examination and other
supervisory correspondence are
considered to be privileged unpublished
information that are subject to the
restrictions on disclosure set forth in
part 911 of the regulations of the
Finance Board, which remains in effect.
See 12 CFR 911.1, 911.3(c)(3). Proposed
§1260.3(d) would make clear that
reports of examination or any other
privileged information that may be
made available under § 1260.3 would
remain subject to the restrictions set
forth in part 911 of this title, or any
future regulatory provisions dealing
with the same subject matter that may
be promulgated by FHFA. Proposed
§ 1260.3(d) would operate in parallel
with 12 CFR 911.3(a), which provides
that possession or control of
unpublished information by any entity,
including the Banks and OF, does not
constitute a waiver by FHFA of any
privilege, or of its right to control,
supervise, or impose limitations on the
subsequent use and disclosure of the
information.

Because FHFA conducts examinations
at various times over the course of a
year, examination reports for different
Banks are generated at different times
during the year. Thus, if the rule were
to apply only to reports of examination
and supervisory reports that were
prepared after the rule takes effect, it
could take nearly one year for FHFA to
distribute the reports for all twelve of
the Banks. FHFA believes that a better
approach would be to include in the
rule a transition provision that allows
FHFA to distribute the then-current
reports of examination to all of the
Banks and OF soon after the rule takes
effect. Accordingly, proposed
§1260.3(e) includes a transition
provision that would require FHFA to
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distribute to each Bank and OF a copy
of the most recent report of examination
for each Bank as of the effective date of
the final rule. Each Bank would be given
ten (10) business days from the effective
date of the final rule to submit to FHFA
a written request to withhold
proprietary information contained in the
report of examination, in the manner
described in paragraph (b)(1). Following
the expiration of this review period, the
reports of examination would be
distributed as provided in paragraphs
(b)(2) and (c) of proposed § 1260.3.

FHFA requests comments regarding
whether the transition provision should
require the distribution of any reports of
examination other than the most current
report as of the effective date of the final
rule, and, if so, to what extent, and
whether any other types of documents
should be provided as part of the initial
distribution.

IV. Paperwork Reduction Act

The proposed rule does not contain
any collections of information pursuant
to the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.). Therefore,
FHFA has not submitted any
information to the Office of
Management and Budget for review.

V. Regulatory Flexibility Act

The proposed rule applies only to the
Banks, which do not come within the
meaning of small entities as defined in
the Regulatory Flexibility Act (RFA).
See 5 U.S.C. 601(6). Therefore, in
accordance with section 605(b) of the
RFA, FHFA certifies that this proposed
rule, if promulgated as a final rule, will
not have significant economic impact on
a substantial number of small entities.

List of Subjects
12 CFR Part 914

Federal home loan banks, Reporting
and recordkeeping requirements.

12 CFR Part 1260

Confidential business information,
Federal home loan banks, Reporting and
recordkeeping requirements.

Accordingly, for the reasons stated in
the preamble and under the authority of
12 U.S.C. 4526, the Federal Housing
Finance Agency proposes to amend
subchapter C of chapter IX and
subchapter D of chapter XII of title 12
of the Code of Federal Regulations as
follows:

CHAPTER IX—FEDERAL HOUSING
FINANCE BOARD

SUBCHAPTER C—GOVERNANCE AND
MANAGEMENT OF THE FEDERAL HOME
LOAN BANKS

PART 914—[REMOVED]
1. Remove part 914.

CHAPTER XII—FEDERAL HOUSING
FINANCE AGENCY

SUBCHAPTER D—FEDERAL HOME LOAN
BANKS

2. Add part 1260 to subchapter D to
read as follows:

PART 1260—FILING OF REGULATORY
REPORTS AND SHARING OF
INFORMATION

Sec.

1260.1 Definitions.

1260.2 Filing Regulatory Reports.

1260.3 Sharing of information among
Banks.

Authority: 12 U.S.C. 1440, 1440a, 4511,
4514, and 4517.

§1260.1 Definitions.

As used in this part:

AHP means the Affordable Housing
Program, the CICA program that each
Bank is required to establish pursuant to
section 10(j) of the Bank Act (12 U.S.C.
1430(j)) and part 1291 of this chapter.

AMA means those assets that may be
acquired by a Bank under part 955 of
this title.

Bank, written in title case, means a
Federal Home Loan Bank established
under section 12 of the Bank Act (12
U.S.C. 1432).

Bank Act means the Federal Home
Loan Bank Act, as amended (12 U.S.C.
1421 through 1449).

CICA means any advance made
through a program offered by a Bank
under section 10 of the Bank Act (12
U.S.C. 1430), part 952 of this title, and
part 1291 of this chapter to provide
funding for targeted community lending
and affordable housing.

CIP means the Community Investment
Program, an advance program under
CICA required to be offered pursuant to
section 10(i) of the Bank Act (12 U.S.C.
1430(i)).

FHFA means the Federal Housing
Finance Agency.

Regulatory Report means—(1) Any
report to FHFA of raw or summary data
needed to evaluate the safe and sound
condition and operations of a Bank or to
determine compliance with any:

(i) Provision in the Bank Act or other
law, order, rule, or regulation;

(ii) Condition imposed in writing by
FHFA in connection with the granting
of any application or other request by a
Bank; or

(iii) Written agreement entered into
between FHFA and a Bank; and

(2) Includes, without limitation:

(i) Call reports and reports of
instrument-level risk modeling data;

(ii) Reports related to a Bank’s
housing mission achievement, such as
reports related to AMA, AHP, CIP, and
other CICA programs; and

(iii) Reports submitted in response to
requests to one or more Banks for
information on a nonrecurring basis.

§1260.2 Filing Regulatory Reports.

Each Bank shall file Regulatory
Reports with FHFA in accordance with
the forms, instructions, and schedules
issued by FHFA from time to time. If no
regularly scheduled reporting dates are
established, Regulatory Reports shall be
filed as requested by FHFA.

§1260.3 Sharing of information among
Banks.

(a) In general. In order to enable each
Bank to evaluate the financial condition
of any one or more of the other Banks
and the Bank System, FHFA
periodically shall distribute to each
Bank and to the Office of Finance the
final reports of examination (or such
portions thereof that FHFA deems
appropriate) of all other Banks, as well
as any other supervisory reports that
FHFA presents to the board of directors
of a Bank, subject to the requirements
set forth in paragraphs (b) through (d) of
this section.

(b) Requests to withhold proprietary
information.—(1) After FHFA has
presented a Bank’s report of
examination or other supervisory report
to its board of directors, the Bank shall
have ten (10) business days within
which to request in writing that
particular information contained therein
be withheld from disclosure because it
is proprietary and the public interest
requires that it not be shared.

(2) After receiving a timely written
request made under paragraph (b)(1) of
this section, the Director or his designee
shall promptly determine whether to
redact any information from the report
of examination or other supervisory
report prior to distributing it to the other
Banks and the Office of Finance. Such
a determination shall be final.

(c) Distribution of Information. After
the expiration of the review period
established under paragraph (b)(1) of
this section without a request from the
affected Bank, or after the Director or his
designee has made a determination
under paragraph (b)(2) of this section,
FHFA shall distribute a copy of the
report of examination or other
supervisory report to each Bank and the
Office of Finance in either tangible or
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electronic form, as FHFA shall deem
appropriate.

(d) No waiver of privilege. The release
of information under this section does
not constitute a waiver by FHFA of any
privilege, or its right to control,
supervise, or impose limitations on, the
subsequent use and disclosure of any
information concerning a Bank. To the
extent that any reports of examination
or other materials provided to a Bank or
the Office of Finance pursuant to this
section otherwise qualify as
Unpublished Information under § 911.1
of this title or any successor provision,
those materials shall continue to qualify
as such and shall continue to be subject
to the restrictions on disclosure set forth
in part 911 of this title, or any successor
provisions.

(e) Transition provision. Following
the effective date of this section, FHFA
will distribute promptly to each Bank
and the Office of Finance a copy of the
most recent report of examination of all
other Banks. Each Bank shall have ten
(10) business days following the
effective date of this section within
which to submit a written request to
withhold information as described in
paragraph (b)(1) of this section. Upon
the expiration of the time period
described in the preceding sentence, the
distribution of the initial reports of
examination shall proceed in
accordance with paragraphs (b)(2) and
(c) of this section.

Dated: September 24, 2010.

Edward J. DeMarco,

Acting Director, Federal Housing Finance
Agency.

[FR Doc. 2010-24578 Filed 9-29-10; 8:45 am]
BILLING CODE 8070-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

Proposed Modification of the Seattle,
WA, Class B Airspace Area; Public
Meetings

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of meetings.

SUMMARY: This notice announces three
fact-finding informal airspace meetings
to solicit information from airspace
users and others concerning a proposal
to revise the Class B airspace area at
Seattle, WA. The purpose of these
meetings is to provide interested parties
an opportunity to present views,
recommendations, and comments on the
proposal. All comments received during

these meetings will be considered prior
to any revision or issuance of a notice
of proposed rulemaking.

DATES: The informal airspace meetings
will be held on Thursday, December 9,
2010, from 6:30 p.m.—9 p.m.; Tuesday,
December 14, 2010, from 6:30 p.m.—

9 p.m.; and Thursday, December 16,
2010, from 6:30 p.m.—9 p.m. Comments
must be received on or before January
31, 2011.

ADDRESSES: (1) The meeting on
Thursday, December 9, 2010, will be
held at Snohomish County Auditorium,
2320 California Street, Everett, WA
98201. (2) The meeting on Tuesday,
December 14, 2010, will be held at the
Highline Performing Arts Center, 401
South 152nd Street, Burien, WA 98148.
(3) The meeting on Thursday, December
16, 2010, will be held at The Theater at
Auburn Mountainview, 28900 124
Avenue South East, Auburn, WA,
98092.

Comments: Send comments on the
proposal, in triplicate, to: Clark Desing,
Manager, Operations Support Group,
AJV-W2, Western Service Center, Air
Traffic Organization, Federal Aviation
Administration, 1601 Lind Avenue,
SW., Renton WA 98057.

FOR FURTHER INFORMATION CONTACT: To
obtain details including a graphic
depiction regarding this proposal,
please contact Everett Paul Delay, FAA
Support Manager Seattle TRACON, Sea-
Tac International Airport, 825 South
160th Street, Burien, WA 98148, (206)
214-4620.

SUPPLEMENTARY INFORMATION:

Meeting Procedures

(a) Doors open 30 minutes prior to the
beginning of each meeting. The
meetings will be informal in nature and
will be conducted by one or more
representatives of the FAA. A
representative from the FAA will
present a briefing on the planned
modification to the Class B airspace at
Seattle, WA. Each participant will be
given an opportunity to deliver
comments or make a presentation,
although a time limit may be imposed.
Only comments concerning the plan to
modify the Class B airspace area at
Seattle WA, will be accepted.

(b) The meetings will be open to all
persons on a space-available basis.
There will be no admission fee or other
charge to attend and participate.

(c) Any person wishing to make a
presentation to the FAA panel will be
asked to sign in and estimate the
amount of time needed for such
presentation. This will permit the panel
to allocate an appropriate amount of
time for each presenter. These meetings

will not be adjourned until everyone on
the list has had an opportunity to
address the panel.

(d) Position papers or other handout
material relating to the substance of
these meetings will be accepted.
Participants wishing to submit handout
material should present an original and
two copies (3 copies total) to the
presiding officer. There should be
additional copies of each handout
available for other attendees.

(e) These meetings will not be
formally recorded. However, a summary
of comments made at the meeting will
be filed in the docket.

Agenda for the Meetings
—Sign-in.
—Presentation of meeting procedures.
—FAA explanation of the planned Class
B airspace area modifications.
—Solicitation of public comments.
—Closing comments.
Issued in Washington, DC, on September
21, 2010.
Paul Gallant,
Acting Manager, Airspace and Rules Group.
[FR Doc. 2010-24543 Filed 9-29-10; 8:45 am]
BILLING CODE P

FEDERAL TRADE COMMISSION

16 CFR Part 321
[RIN 3084-AB18]

Notice of Proposed Rulemaking:
Mortgage Acts and Practices —
Advertising Rule

AGENCY: Federal Trade Commission
(FTC or Commission).

ACTION: Notice of proposed rulemaking;
request for comment.

SUMMARY: Pursuant to the 2009
Omnibus Appropriations Act (Omnibus
Appropriations Act), as clarified by the
Credit Card Accountability,
Responsibility and Disclosure Act of
2009 (Credit CARD Act), the
Commission issues a Notice of Proposed
Rulemaking (NPRM) relating to unfair or
deceptive acts and practices that may
occur with regard to mortgage
advertising, the Mortgage Acts and
Practices (MAP) — Advertising Rule
(proposed rule). The proposed rule
published for comment, among other
things, would prohibit any
misrepresentation in any commercial
communication regarding any term of
any mortgage credit product; and
impose recordkeeping requirements.
DATES: Comments must be received by
November 15, 2010.

ADDRESSES: Interested parties are
invited to submit written comments
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electronically or in paper form by
following the instructions in the
Requests for Comments part of the
SUPPLEMENTARY INFORMATION section
below. Comments in electronic form
should be submitted at (https://
ftepublic.commentworks.com/ftc/
mapadrulenprm) (and following the
instructions on the web-based form).
Comments in paper form should be
mailed or delivered to the following
address: Federal Trade Commission,
Office of the Secretary, Room H-135
(Annex W), 600 Pennsylvania Avenue,
NW, Washington, DC 20580, in the
manner detailed in Part IV of the
SUPPLEMENTARY INFORMATION section
below.

FOR FURTHER INFORMATION CONTACT:
Laura Johnson or Carole Reynolds,
Attorneys, Division of Financial
Practices, Federal Trade Commission,
600 Pennsylvania Avenue, NW,
Washington, DC 20580, (202) 326-3224.
SUPPLEMENTARY INFORMATION:

I. Background

A. Statutory Authority

On March 11, 2009, President Obama
signed the Omnibus Appropriations
Act.? Section 626 of this Act directed
the Commission to commence, within
90 days of enactment, a rulemaking
proceeding with respect to mortgage
loans.2 Section 626 also directed the
FTC to use the notice and comment
rulemaking procedures specified by
Section 553 of the Administrative
Procedure Act,? in this proceeding,
rather than the rulemaking procedures
set forth in Section 18 of the Federal
Trade Commission Act (FTC Act).4

On May 22, 2009, President Obama
signed the Credit Card Accountability
Responsibility and Disclosure Act of
2009 (Credit CARD Act).5 Section 511 of
the Credit CARD Act clarified the
conduct and types of entities for which
the Commission may promulgate rules
to implement the Omnibus
Appropriations Act.®

1. Covered Acts and Practices

Section 511 of the CARD Act
specified that the FTC rulemaking “shall
relate to unfair or deceptive acts or
practices regarding mortgage loans,
which may include unfair or deceptive

12009 Omnibus Appropriations Act, Pub. L. 111-
8, 123 Stat. 524 (2009).

2 Section 626(a), Pub. L. 111-8, 123 Stat. 524, 678
(2009) (codified at 15 U.S.C. 1638 note).

35 U.S.C. 553.

415 U.S.C. 57a.

5 Pub. L. 111-24, 123 Stat. 1734 (2009) (codified
in scattered sections of 15 U.S.C.).

6 Pub. L. 111-24, 123 Stat. 1734, 1763-64 (2009)
(codified at 15 U.S.C. 1638 note).

acts or practices involving loan
modification and foreclosure rescue
services.”” The Omnibus Appropriations
Act, as clarified by the Credit CARD
Act, does not otherwise specify what the
Commission should include in, or
exclude from, a rule, but rather directs
the FTC to issue mortgage rules that
“relate to” unfairness or deception.8

Section 5 of the FTC Act broadly
proscribes unfair or deceptive acts or
practices in or affecting commerce. An
act or practice is deceptive if there is a
representation, omission of information,
or practice that is likely to mislead
consumers who are acting reasonably
under the circumstances, and the
representation, omission, or practice is
one that is material, i.e., likely to affect
consumers’ decisions to purchase or use
the product or service at issue.? Section
5(n) of the FTC Act sets forth a three-
part test to determine whether an act or
practice is unfair. First, the practice
must be one that causes or is likely to
cause substantial injury to consumers.
Second, the injury must not be
outweighed by countervailing benefits
to consumers or to competition. Third,
the injury must be one that consumers
could not reasonably have avoided.1°

The express statutory language of the
Credit CARD Act allows the FTC to
promulgate rules that “relate to”
unfairness or deception. The
Commission interprets this language to
allow it to issue rules that prohibit or
restrict unfair or deceptive conduct or
that are reasonably related to the goal of
preventing unfair or deceptive practices.
The FTC, however, also notes that all of
the conduct prohibited by the proposed
rule is itself deceptive.

2. Covered Entities

Section 511 of the Credit CARD Act
also clarified that the Commission’s
rulemaking authority is limited to
entities over which the FTC has
jurisdiction under the FTC Act.1* Under
the FTC Act, the Commission has
jurisdiction over any person,

7 Section 511(a)(1)(B), Pub. L. 111-24, 123 Stat.
1734, 1763 (2009) (codified at 15 U.S.C. 1638 note).
The Commission is conducting a separate
rulemaking with respect to mortgage assistance
relief services. See infra note 19.

8 Section 511(a)(1)(B), Pub. L. 111-24, 123 Stat.
1734, 1763 (2009) (codified at 15 U.S.C. 1638 note).

9 Federal Trade Commission Policy Statement on
Deception, appended to In re Cliffdale Assocs., Inc.,
103 F.T.C. 110, 174-84 (1984) (Deception Policy
Statement).

10 15 U.S.C. 45(n). Section 5(n) of the FTC Act
also provides that “[i]n determining whether an act
or practice is unfair, the Commission may consider
established public policies as evidence to be
considered with all other evidence. Such public
policy considerations may not serve as a primary
basis for such determination.”

11 Credit CARD Act §511(a)(1)(C).

partnership, or corporation that engages
in unfair or deceptive acts or practices
in or affecting commerce, except, among
others:12 banks,3 savings and loan
institutions, federal credit unions,4
non-profits,15 and common carriers. The
proposed rule does not cover the
practices of entities that are excluded
from the FTC’s jurisdiction.

3. Enforcement

The Omnibus Appropriations Act, as
clarified by the Credit CARD Act, also
permits both the Commission and the
states to enforce the rules the FTC
issues.’® The Commission can use its
powers under the FTC Act to conduct
investigations and bring law
enforcement actions against those who
violate FTC rules. In such actions, the
Commission may seek injunctive relief,
as well as civil penalties if the
defendant committed the violations

12 See 15 U.S.C. 44, 45(a)(2).

13 The FTC Act defines “banks” by reference to
a listing of certain distinct types of depository
institutions. See 15 U.S.C. 44, 57a(f)(2). That list
includes: national banks, federal branches of foreign
banks, member banks of the Federal Reserve
System, branches and agencies of foreign banks,
commercial lending companies owned or controlled
by foreign banks, banks insured by the Federal
Deposit Insurance Corporation (FDIG), and insured
state branches of foreign banks. The Commission
has jurisdiction over entities that are affiliated with
banks, such as parent or subsidiary companies, that
are not themselves banks. This jurisdiction is held
concurrently with the federal bank regulatory
agencies (the Board of Governors of the Federal
Reserve System (Federal Reserve Board or Board),
the Office of the Comptroller of the Currency (OCC),
the FDIC, and the Office of Thrift Supervision
(OTS)) and the National Credit Union
Administration (NCUA) as to their respective
institutions. See Section 133(a) of the Gramm-
Leach-Bliley Act, Pub. L. 106-102, 113 Stat. 1383
(1999) (codified at 15 U.S.C. 41 note (a)); Minnesota
v. Fleet Mortg. Corp., 181 F. Supp. 2d 995 (D. Minn.
2001). The FTC also has jurisdiction over non-bank
entities that provide services to or on behalf of a
bank, such as credit card marketing. See, e.g., FTC
v. CompuCredit Corp., No. 08-1976, at 6-15 (N.D.
Ga. Oct. 8, 2008) (magistrate judge’s non-final report
and recommendation) (finding that the FTC has
jurisdiction under FTC Act against entity that
contracted to provide services to a bank); FTC v.
Am. Std. Credit Sys., 874 F. Supp. 1080, 1086 (C.D.
Cal. 1994) (dismissing argument that entity that
contracted to perform credit card marketing and
other services for a bank is not subject to FTC Act).

14 The exclusion is limited to federal credit
unions; thus, the FTC has jurisdiction over state-
chartered credit unions, among others. See infra
notes 116-118 and accompanying text.

15 Section 4 of the FTC Act, 15 U.S.C. 44,
specifies that the Commission’s jurisdiction over
“corporations” is limited to entities that are
organized to carry on business for their own profit
or that of their members. Thus, the non-profit
exemption does not apply to ostensible non-profits
that operate for the profit of their “members,” a term
that courts have interpreted to include affiliates and
corporate officials. See, e.g., FTC v. AmeriDebt, Inc.,
343 F. Supp. 2d 451 (D. Md. 2004); Am. Med. Ass’n
v. FTC, 638 F.2d 443 (2d Cir. 1980), aff’d by an
equally divided court, 455 U.S. 676 (1982).

16 Omnibus Appropriations Act § 626; Credit
CARD Act §511(a)(1)(C) and (a)(2).
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with actual knowledge or knowledge
fairly implied on the basis of objective
circumstances that its practices were
unfair or deceptive and violated the
rule.1” In addition, states can enforce
the rules by bringing civil actions in
federal district court or another court of
competent jurisdiction to obtain civil
penalties and other relief. Before
bringing such an action, however, a
state must give 60 days advance notice
to the “primary federal regulator” of the
proposed defendant (unless such notice
is not feasible), and the regulator has the
right to intervene in the action.

B. Advance Notice of Proposed
Rulemaking

On June 1, 2009, the Commission
published in the Federal Register an
Advance Notice of Proposed
Rulemaking (ANPR) soliciting
comments on the contours of a possible
rule that would prohibit or restrict
unfair and deceptive acts and practices
that may occur throughout the life-cycle
of a mortgage loan,18 i.e., in the
advertising and marketing of the loan, at
the time of loan origination, in the home
appraisal process, and during the
servicing of the loan.1® The ANPR
described these services generically as
“Mortgage Acts and Practices,” and the
rulemaking proceeding was entitled the
Mortgages Acts and Practices (MAP)
Rulemaking. In response to the ANPR,
the Commission received a total of 55
comments, of which 46 were germane.20
About half of the comments were from
individuals, with the rest from industry
trade associations or groups, consumer
advocacy groups, credit unions, a

17 See 15 U.S.C. 45(m)(1)(A). The Commission
must refer any action for civil penalties to the
Department of Justice, which may file the case or
return it to the Commission for filing. See 15 U.S.C.
56.

18 The Omnibus Appropriations Act and the
Credit CARD Act use the term “loan” in referring
to mortgage credit generally and do not limit that
term in any way. Accordingly, this NPRM and the
proposed rule use the term “loan” to refer to any
form of mortgage credit.

19 Mortgage Acts and Practices, ANPR, 74 FR
26118 (June 1, 2009). On the same date, the
Commission issued another ANPR, the Mortgage
Assistance Relief Services Rulemaking, addressing
the acts and practices of for-profit companies that
offer to work with lenders or servicers on behalf of
consumers seeking to modify the terms of their
loans or to avoid foreclosure on their loans.
Mortgage Assistance Relief Services (MARS),
ANPR, 74 FR 26130 (June 1, 2009). The
Commission has issued an NPRM on the MARS
Rule. 75 FR 10707 (Mar. 9, 2010).

20 The other nine comments are duplicates,
replacements, blank, or “test” submissions. Public
comments associated with the MAP ANPR are
available at (http://www.ftc.gov/os/comments/map/
index.shtm). In addition, a list of commenters cited
in this NPRM, along with their short citation names
or acronyms used throughout the NPRM, is attached
to this document. See Table A - List of Commenters
and Short-names/Acronyms, infra.

government-sponsored enterprise (GSE),
a state attorney general, a group of state
credit union regulators, and a labor
union. Most of the comments express
support for FTC regulatory action
regarding various aspects of the
mortgage loan life-cycle.2! Several
comments, however, urge the FTC to
focus its resources on enforcement or
wait to gauge the effectiveness of other
mortgage-related rules promulgated
recently by other federal agencies before
proceeding with its own regulations.22
The Commission received several
comments that focus specifically on
mortgage advertising; these are
addressed below.23 Six of these discuss
various advertising issues,2¢ while three
additional comments refer to other
federal advertising regulations.25
Several commenters expressed various
degrees of support for FTC rules on
mortgage advertising generally or
specific aspects of mortgage advertising
or marketing.26 Others urged the
Commission to incorporate through this
rulemaking aspects of Regulation Z
under the Truth in Lending Act (TILA)27
to enable the Commission to obtain civil
penalties for violations of those
provisions.?8 Commenters representing
banks and credit unions, and a group of
state credit union regulators, raised
questions about the application of the
prospective rules to banking

21 See, e.g., MICA at 9; NAR at 2; AG Mass. at
1; NCLC at 1; NCRC at 1; CRL at 1.

22 See, e.g., MBA at 1; ABA at 6.

23 See infra Parts IIT and IV.

24 See CMC/AFSA at 7; HPC at 3; ABA at 5; MBA
at 5; MICA at 3; CUNA at 2.

25 See BECU at 3; NASCUS at 2; GCUA at 2.

26 See, e.g., HPC at 3; MICA at 3; CMC/AFSA at
7; ABA at 6.

27 12 CFR 226. The Federal Reserve Board issued
Regulation Z, which implements TILA, 15 U.S.C.
1601-1666j. The Home Ownership and Equity
Protection Act (HOEPA), 15 U.S.C. 1639, is part of
TILA.

28 See, e.g., ABA at 6 (certain aspects of
advertising rules for nonbank entities); CRL at 19.

The Commission has authority to obtain civil
penalties for violations of rules that the Board
promulgates under Section 129(1)(2) of TILA (part
of HOEPA), 15 U.S.C. 1639(1)(2). See Omnibus
Appropriations Act § 626(c). As discussed further
below, see infra note 56, the Board issued mortgage-
related rules in July 2008, some of which were
promulgated under Section 129(1)(2) of TILA. See
generally 73 FR 44522 (July 30, 2008).

In contrast, the Commission does not have
specific authority to obtain civil penalties for
violations of rules that the Board promulgates under
Section 105 of TILA. 15 U.S.C. 1604. See generally
Omnibus Appropriations Act § 626(c). Some
provisions of the Board’s July 2008 mortgage rules
were promulgated under Section 105. See 73 FR
44522-23. Incorporating the Board’s Section 105
rules into the proposed MAP — Advertising Rule
would give the Commission authority to seek civil
penalties for violations of the Section 105 rules. The
advantages and disadvantages of incorporating the
Section 105 rules, which include technical and
complex advertising requirements, are discussed
below. See infra Parts II.C.2 and IV.C.2.

subsidiaries or affiliates,29 or to state-
chartered credit unions.30

As discussed more fully below,
advertising is the initial step and often
a crucial part of the mortgage process.
Consumers may not make well-informed
decisions if the information they receive
through advertising is deceptive. The
Commission therefore has determined to
issue this NPRM focused exclusively on
mortgage advertising practices. The
Commission may issue additional
proposed rules regarding other aspects
of the mortgage process in the future.

II. Mortgage Advertising Practices

A. Overview

As discussed in the ANPR, the
mortgage life-cycle begins when a
consumer initially shops for a mortgage,
whether to purchase a home or real
property,31 refinance an existing
mortgage, or obtain a home equity loan
or line of credit (known as a HELOC)
based on the consumer’s equity in the
home.32 In this process, the consumer
may encounter diverse types of
mortgage products. The loan may either
be a forward mortgage, the most
prevalent type of loan, where the
homeowner borrows funds and remits
payments for principal, interest, and in
some cases other charges; or a reverse
mortgage, a home-secured loan typically
offered to senior citizens which the
borrower is not required to repay as long
as he or she remains in the home and
which only becomes due when the
homeowner moves out of or sells the
home, dies, or fails to satisfy certain
loan conditions.33 Forward mortgages
may be traditional, such as 30-year

29 See, e.g., CMC/AFSA at 3; ABA at 4-5. For a
discussion of the FTC’s jurisdiction, see supra Part
LA.2.

30 See generally CUNA; NASCUS; BECU; Zager;
GCUA. Among other things, various comments note
that the Commission lacks jurisdiction to issue
rules for federally-chartered credit unions. Some
comments assert that credit union advertising is
already regulated.

31 Traditional mortgages are considered “closed-
end credit,” generally consisting of installment
financing where the amount borrowed and
repayment schedule are set at the transaction’s
outset. TILA and Regulation Z set various
advertising and other requirements for closed-end
credit. See, e.g., 12 CFR 226.17-.24.

32 HELOGs typically are “open-end credit,” which
TILA defines as credit extended to a consumer
under a plan in which: (1) the consumer reasonably
contemplates repeated transactions; (2) the creditor
may impose a finance charge from time to time on
the outstanding unpaid balance; and (3) the amount
of credit that may be extended to the consumer
during the plan’s term is generally made available
to the extent that any unpaid balance is repaid. See
15 U.S.C. 1602(i); 12 CFR 226.2(a)(10) and (20).

33 See generally 12 CFR 226.33 (reverse mortgages
under Regulation Z), and U.S. Department of
Housing and Urban Development (HUD), Glossary,
definition of “reverse mortgage,” available at (http://
www.hud.gov/offices/hsg/sfh/buying/glossary.cfm).
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fixed-rate or adjustable rate amortizing
mortgages (ARMs),34 or
nontraditional,?° the latter having
proliferated in the mortgage marketplace
in recent years.

Consumers receive information about
mortgages through many different
channels of communication. Some
consumers seek out mortgage
information on their own, for example,
on the Internet or by contacting a real
estate broker, mortgage lender, mortgage
broker, or others. Marketers and
advertisers widely disseminate mortgage
advertisements to consumers through
print media (such as newspapers and
magazines), television, radio, the
Internet, billboards, and other methods.
Marketers and advertisers also send
targeted information to particular
consumers through direct mail or
electronic communications such as e-
mail or text messages.

Many types of entities market and
advertise mortgage products. Mortgage
lenders, mortgage brokers, mortgage
servicers, and real estate brokers
advertise and market mortgage products.
In addition, advertising agencies, home
builders, lead generators,36 rate
aggregators,37 and others also may

34 In an amortizing loan, the borrower pays
principal and the full amount of interest that is due
each month throughout the life of the loan.

35 Nontraditional mortgages include loan
products that may offer consumers financial options
but also pose substantial risk. These include, for
example, interest-only (I/O) loans and payment
option ARMs (option ARMs). I/O loans involve an
initial loan period in which the borrower pays only
the interest accruing on the loan balance; after the
initial period, the borrower either makes increased
payments of principal and interest and/or remits a
large payment, sometimes referred to as a “balloon
payment.” Option ARMs offer borrowers several
choices each month during the loan’s introductory
period, including a minimum payment that is
smaller than the interest accruing on the principal.
After the introductory period, the loan is recast, and
the borrower’s payments increase to amortize and
repay principal and the adjustable interest rate over
the remaining loan term. See generally FTC,
Comment To Jennifer L. Johnson, Secretary, Board
of Governors of the Federal Reserve System (Sept.
14, 2006), at 5-13 (providing comments on the home
equity lending market and summarizing the
Commission’s May 2006 alternative mortgage
workshop, Protecting Consumers in the New
Mortgage Marketplace), available at (http://
www.ftc.gov/opa/2006/09/fyi0661.shtm) (FTC
Comment on Home Equity Lending and Alternative
Mortgage Workshop).

36 Lead generators are business entities that
provide, in exchange for consideration, consumer
information to a seller or telemarketer for use in the
marketing of goods or services. See, e.g., Quik
Payday, Inc. v. Stork, 549 F.3d 1302, 1304 (10th Cir.
2008); FTC v. Connelly, No. SA CV 06-701 DOC
(RNBx), 2006 U.S. Dist. LEXIS 98263, at *11 (C.D.
Cal. Dec. 20, 2006); United States v. Ameriquest
Mortg. Co., No. 8:07-cv-01304 CJC-MLG (C.D. Cal.
2007) (stipulated judgment and order).

37 Rate aggregators regularly collect and publish
rates and other information from numerous
mortgage lenders, mortgage brokers, or other
sources. Consumers typically can compare mortgage

market and advertise mortgage products
to consumers. Mortgage lenders and
servicers in particular may market
products to their current customers, in
addition to prospective customers.

B. Deception in Mortgage Advertising

Advertising and marketing can
provide consumers with valuable
information about mortgage options,
costs, and features. This information is
critical to the decisions consumers make
throughout the mortgage origination
process and is especially important
because mortgage products typically are
complex.38 Information is useful for
decision making, however, only if it is
truthful and non-misleading.39
Preventing and deterring deception in
advertisements for mortgages, therefore,
is a primary objective of FTC law
enforcement and of the proposed rule.

credit product terms for free by searching or
viewing this information sorted by rate, loan
amount, mortgage credit product, or other criteria.
Rate aggregators may supply the lenders’ or brokers’
contact information, so the consumer can reach
them directly, or they may act as a lead generator
and provide the consumer’s information to lenders
or brokers.

38 This is particularly true for nontraditional
mortgages, the terms of which are often unfamiliar
to consumers. See generally FTC Comment on
Home Equity Lending and Alternative Mortgage
Workshop, supra note 35.

39 Conversely, deceptive claims in marketing
information undermine the ability of consumers to
make well-informed decisions. See generally
Prepared Statement of the Federal Trade
Commission: Hearing Before the Senate Committee
on Commerce, Science, and Transportation,
Subcommittee on Consumer Protection, Product
Safety, and Insurance, July 14, 2009, available at
(http://www.ftc.gov/0s/2009/07/
P094492antifraudlawtest.pdf); Prepared Statement
of the Federal Trade Commission on “Foreclosure
Rescue and Loan Modification Scams”: Hearing
Before the House Committee on Financial Services,
Subcommittee on Housing and Community
Opportunity, May 6, 2009, available at (http://
www.ftc.gov/0s/2009/05/
P064814foreclosuretescue.pdf); see also Interagency
Guidance on Nontraditional Mortgage Products
Risks (Interagency Nontraditional Mortgage
Guidance), 71 FR 58609 (Oct. 4, 2006) (federal bank
regulatory agencies’ guidance to address risks
associated with growing use of mortgage products
that allow borrowers to defer payment of principal
and sometimes interest); Interagency Statement on
Subprime Mortgage Lending (Interagency Subprime
Mortgage Statement), 72 FR 37569 (July 10, 2007)
(federal bank regulatory agencies’ guidance to
address risks with subprime mortgage products and
lending practices, including adjustable rate
mortgages with low initial payments that expire
after a short period and could result in payment
shock); Federal Financial Institutions Examination
Council (FFIEC); Reverse Mortgage Products:
Guidance for Managing Compliance and Reputation
Risks (FFIEC Reverse Mortgage Guidance), 75 FR
50801 (Aug. 17, 2010) (guidance issued by federal
and state bank regulatory agencies on need for
adequate information and other consumer
protections regarding reverse mortgage products);
and Press Release, FTC, FTC Warns Mortgage
Adpvertisers and Media That Ads May Be Deceptive,
Sept. 11, 2007, available at (http://www.ftc.gov/
opa/2007/09/mortsurf.shtm).

In 1984, the FTC issued its Deception
Policy Statement, setting forth the
elements of deception. An act or
practice is deceptive if: (1) there is a
representation, omission of information,
or practice that is likely to mislead
consumers acting reasonably under the
circumstances; and (2) that
representation, omission, or practice is
material to consumers.4°

A representation may be express or
implied. “Express claims directly
represent the fact at issue, while
implied claims do so in an oblique or
indirect way.”#* Whether an implied
claim is made depends on the overall
net impression that consumers take
away from an advertisement or other
representation based on all its elements
(language, pictures, graphics, etc.).42
The FTC evaluates whether consumers’
impression or interpretation of a
representation or omission is
reasonable. Reasonableness is evaluated
based on the sophistication and
understanding of consumers in the
group to which the representation is
targeted, which may be a general
audience or a specific group, such as
children or the elderly.#3 A claim may
be susceptible to more than one
reasonable interpretation, and if one
such interpretation is misleading, then
the advertisement is deceptive, even if
other, non-deceptive interpretations are
possible.#4

A disclaimer or qualifying statement
may correct a misleading impression,
but only if it is sufficiently clear and
prominent to convey the qualifying
information effectively, i.e., it is both
noticed and understood by consumers.
“[Iln many circumstances, reasonable
consumers do not read the entirety of an
ad or are directed away from the
importance of the qualifying phrase by

40 See Deception Policy Statement, supra note 9,
at 175-183; see also FTC v. Tashman, 318 F.3d
1273, 1277 (11th Cir. 2003); FTC v. Gill, 265 F.3d
944, 950 (9th Cir. 2001); FTC v. QT, Inc., 448 F.
Supp. 2d 908, 957 (N.D. I1l. 2006), aff’d, 512 F.3d
858 (7th Cir. 2008); FTC v. Think Achievement
Corp., 144 F. Supp. 2d 993, 1009 (N.D. Ind. 2000);
FTC v. Minuteman Press, 53 F. Supp. 2d 248, 258
(E.D.N.Y. 1998).

41 FTCv. QT, Inc., 448 F. Supp. 2d at 957.

42 See FTC v. Cyberspace.com, 453 F.3d 1196,
1200 (9th Cir. 2006) (“A solicitation may be likely
to mislead by virtue of the net impression it creates
even though the solicitation also contains truthful
disclosures.”); FTC v. Gill, 265 F.3d at 956
(affirming deception finding based on “overall ‘net
impression’ of statements); Removatron Int’l Corp.
v. FTC, 884 F.2d 1489, 1497 (1st Cir. 1989)
(advertisement was deceptive despite written
qualification); Thompson Med. Co. v. FTC, 791 F.2d
189, 197 (D.C. Cir. 1986) (literally true statements
may nonetheless be deceptive); FTC v. QT, Inc., 448
F. Supp. 2d at 958.

43 See Deception Policy Statement, supra note 9,
at 177-79.

44 See id. at 178.


http://www.ftc.gov/os/2009/05/P064814foreclosuretescue.pdf
http://www.ftc.gov/os/2009/05/P064814foreclosuretescue.pdf
http://www.ftc.gov/os/2009/05/P064814foreclosuretescue.pdf
http://www.ftc.gov/os/2009/07/P094492antifraudlawtest.pdf
http://www.ftc.gov/os/2009/07/P094492antifraudlawtest.pdf
http://www.ftc.gov/opa/2007/09/mortsurf.shtm
http://www.ftc.gov/opa/2007/09/mortsurf.shtm
http://www.ftc.gov/opa/2006/09/fyi0661.shtm
http://www.ftc.gov/opa/2006/09/fyi0661.shtm
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the acts or statements of the seller;”45
thus, a fine print disclosure at the
bottom of a print advertisement or a
brief video superscript in a television
advertisement is unlikely to qualify a
claim effectively.#6 Similarly, because
consumers “may glance only at the
headline” of an advertisement, “accurate
information in the text may not remedy
a false headline.”4”

A representation, omission, or
practice is material if it is likely to affect
a consumer’s choice of or conduct
regarding a product.*8 If consumers are
likely to have chosen differently but for
the claim, the claim is likely to have
caused consumer injury.*° Express
claims are presumed material.50
Similarly, information regarding the
cost of a product or service is presumed
material.5? Intentional implied claims,52
and claims about the purpose and
efficacy of a product or service,>3 are
also presumed material.

C. Other Mortgage Advertising
Requirements>4

In addition to the FTC Act, mortgage
advertisers and marketers are subject to
TILA (including HOEPA) and
Regulation Z, among other legal
requirements.55 In July 2008, the

45 Id. at 181.

46 See, e.g., id. at 180; see also In re Stouffer Food
Corp., 118 F.T.C. 746 (1994); In re Kraft, Inc., 114
F.T.C. 40, 124 (1991), aff’d, 970 F.2d 311 (7thCir.
1992).

47 Deception Policy Statement, supra note 9, at
180.

48 See Kraft, Inc. v. FTC, 970 F.2d 311, 322 (7th
Cir. 1992); In re Cliffdale Assocs., Inc.,103 F.T.C.
110, 165 (1984); see also FTC v. SlimAmerica, Inc.,
77 F. Supp. 2d 1263, 1272 (S.D. Fla. 1999).

49 See Deception Policy Statement, supra note 9,
at 183.

50 See FTC v. Pantron I Corp., 33 F.3d 1088, 1095-
96 (9th Cir. 1994).

51 See In re Peacock Buick, 86 F.T.C. 1532, 1562
(1975), aff'd, 553 F.2d 97 (4th Cir. 1977); Deception
Policy Statement, supra note 9, at 182-83.

52 See In re Thompson Med. Co., Inc., 104 F.T.C.
648, 816 (1984), aff’d, 791 F.2d 189 (D.C. Cir. 1986).

53 Novartis Corp. v. FTC, 223 F.3d 783, 786-87
(D.C. Cir. 2000).

54 This discussion is not intended as a
comprehensive list of all potentially applicable
mortgage advertising and marketing laws.

55 These other requirements include mortgage
advertising mandates under the Helping Families
Save Their Homes Act of 2009, Pub. L. 111-22,
§203, 123 Stat. 1632 (2009) (codified at 12 U.S.C.
5201 note), which HUD enforces, and advertising
regulations and guidance for Federal Housing
Administration programs, which HUD has issued.
For example, FHA-approved lenders or mortgagees
must use their HUD-registered business names in
advertisements and promotional materials for FHA
programs and maintain copies of their materials for
two years. See 75 FR 20718 (Apr. 20, 2010), to be
codified at 24 CFR 202. Lenders and others are
permitted to distribute the FHA and fair housing
logos in marketing materials to prospective FHA
borrowers. HUD-approved mortgagees are required
to establish procedures for compliance with FHA
program requirements, including to avoid engaging

Federal Reserve Board issued many new
mortgage advertising rules under
Regulation Z; these rules took effect on
October 1, 2009.56

For example, for closed-end credit,
TILA and Regulation Z contain four
basic requirements for mortgage
advertisements.57 First, an
advertisement must reflect terms
actually available to the consumer.58
Second, required disclosures must be
made clearly and conspicuously in the
advertisement.5® Third, any
advertisement that includes any credit
rate must state the annual percentage
rate, or “APR.”60 The APR must be
stated at least as conspicuously as a
stated interest rate.6? Fourth, if any
major triggering loan term (e.g., a
monthly payment amount) is advertised,
other major terms, including the APR,
must also be advertised.52

For closed-end credit secured by a
dwelling, Regulation Z also prohibits
the following advertising claims based
on the Board’s conclusion that they are
misleading or deceptive: (1) advertising
as “fixed” a rate or payment that will
change after a period of time, unless the
advertisement meets certain criteria,
such as having an equally prominent
and closely proximate disclosure that
the rate or payment is “fixed” for only

in false or misrepresentative advertising. See HUD
Mortgagee Letters 2009-02 and 2009-12, available at
(http://www.hud.gov/offices/adm/hudclips/letters/
mortgagee/2009ml.cfm); see also infra note 116
(discussing NCUA and OTS advertising
regulations).

56 See 73 FR at 44599-602, codified generally at
12 CFR 226.16, 226.24; see also supra note 28. On
August 16, 2010, the Board proposed additional
protections and disclosure requirements for
mortgage advertisements. See Press Release, Board,
Federal Reserve Board Proposes Enhanced
Consumer Protections and Disclosures for Home
Mortgage Transactions, (http://
www.federalreserve.gov/newsevents/press/bcreg/
20100816e.htm) (Aug. 16, 2010).

57 See 15 U.S.C. 1661-62, 1664-65a; 12 CFR
226.24. For TILA and Regulation Z open-end credit
advertising requirements, see 15 U.S.C. 1661-63,
1665-65b; 12 CFR 226.16.

58 See 15 U.S.C. 1662; 12 CFR 226.24(a).

59 See 15 U.S.C. 1664; 12 CFR 226.24(b).

60 See 15 U.S.C. 1664; 12 CFR 226.24(c). For
closed-end credit advertisements, the Board also
expressly prohibits advertising any rate that is
lower than the rate at which interest is accruing,
such as an effective rate, payment rate, or qualifying
rate. See 74 FR 44581-82, 44608, codified at Federal
Reserve Board Official Staff Commentary
(Regulation Z Commentary), 12 CFR 226.24(c)-2,
Supp. I. The Board promulgated this rule using its
authority under TILA Section 105. Id. In some
circumstances, for closed-end credit secured by a
dwelling, advertisements must provide other
disclosures relating to rates. See, e.g., 12 CFR
226.24(f).

61 See 15 U.S.C. 1664; 12 CFR 226.24(c).

62 See 15 U.S.C. 1664; 12 CFR 226.24(d). In some
circumstances, for closed-end credit secured by a
dwelling, advertisements must provide other
disclosures relating to payments. See, e.g., 12 CFR
226.24(f).

a limited period of time; (2) comparing
actual or hypothetical rates or payments
to the rates or payments on an
advertised loan, unless the
advertisement discloses the rates or
payments that will apply over the full
term of the advertised loan; (3)
misrepresenting an advertised loan as
part of a “government loan program” or
otherwise endorsed or sponsored by a
government entity; (4) using the name of
the consumer’s current lender, unless
the advertisement has an equally
prominent disclosure of the person
actually disseminating the
advertisement and includes a clear and
conspicuous statement that the
advertiser is not associated with the
consumer’s current lender; (5) making
any misleading claim that an advertised
loan will eliminate debt or result in a
waiver or forgiveness of a consumer’s
existing loan terms with, or obligations
to, another creditor; (6) using the term
“counselor” in an advertisement to refer
to a for-profit mortgage broker or
mortgage lender; and (7) advertising
mortgages in a language other than
English while providing critical
advertising disclosures only in
English.63

TILA and Regulation Z require certain
other advertising disclosures for
HELOCSs, a type of open-end credit.64
HELOC advertisements may not refer to
a home equity plan as “free money” or
contain a similarly misleading term.6°
For example, such an advertisement
could not state “no closing costs” or “we
waive closing costs” if consumers may
be required to pay any closing costs.66

The states also have enacted various
laws or regulations that address aspects
of deceptive mortgage advertising
practices,57 including laws
implementing the federal Secure and
Fair Enforcement for Mortgage
Licensing Act of 2008 (SAFE Act),
which requires a nationwide licensing
and/or registration system for mortgage
loan originators.68

63 See 12 CFR 226.24(i); see also 73 FR at 44586-
590, 44602, 44610. As noted above, the Board
promulgated these rules using its authority under
TILA Section 129(1)(2), which is part of HOEPA.
See supra note 28.

64 See, e.g., 12 CFR 226.16(d). The Board
promulgated these rules using its authority under
TILA Section 105(a). See supra note 28.

65 See 16 CFR 226.16(d)(5).

66 See Regulation Z Commentary, 12 CFR
226.16(d)-4, Supp. I; 75 FR 7658, 7898 (Feb. 22,
2010); see also 12 CFR 226.16(f).

67 State advertising requirements differ from one
another in the practices, types of credit, and entities
covered. See, e.g., Me. Rev. Stat. Ann. tit. 9-A, 9-
301 (2009); Md. Code Regs. 09.03.06.05 (2009); Nev.
Rev. Stat. Ann. 645B.196 (2009); N.Y. Bank. Law
595-a (Consol. 2010).

68 Title V of the Housing and Economic Recovery
Act of 2008, Pub. L. 110-289 (2008) (codified at 12


http://www.hud.gov/offices/adm/hudclips/letters/mortgagee/2009ml.cfm
http://www.hud.gov/offices/adm/hudclips/letters/mortgagee/2009ml.cfm
http://www.federalreserve.gov/newsevents/press/bcreg/20100816e.htm
http://www.federalreserve.gov/newsevents/press/bcreg/20100816e.htm
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None of these federal or state
measures duplicates the specificity and
breadth of practices, and diversity of
entities®® covered in the proposed rule.

D. Consumer Protection Problems in
Mortgage Advertising

The FTC has substantial law
enforcement experience with mortgage
advertising practices. Since 1995, the
Commission has brought 18 law
enforcement actions, including three in
2009, against individuals or companies
that allegedly engaged in unfair or
deceptive practices and/or violations of
TILA in connection with mortgage
advertising.”? These actions have
targeted large and small mortgage
lenders, mortgage brokers, and others,
located throughout the country.”! The
cases have involved advertisements and
marketing materials in various media,
including print advertisements,”2
unsolicited emails,”3 direct mail
marketing,74 Internet advertisements

U.S.C. 5101). Since the SAFE Act’s enactment on
July 30, 2008, the states have been moving to enact
or amend laws to license mortgage loan originators.
See generally (http://www.csbs.org); see also HUD
SAFE Mortgage Licensing Act, available at (http://
hud.gov/offices/hsg/rmra/safe/sfea.cfm). Various
new state SAFE laws address advertising in
different ways. See, e.g., H.B. 1085, 67th Gen.
Assem., Reg. Sess. (Colo. 2009); S.B. 948, 2009 Gen.
Assem., Reg. Sess. (Conn. 2009); S.B. 1218, 25th
Leg., 1st Spec. Sess. (Haw. 2009); H.B. 4011, 96th
Gen. Assem., Reg. Sess. (Ill. 2009); A.B. 3816, 213th
Leg., 2nd Ann. Sess. (N.J. 2009). The federal
banking agencies and Farm Credit Administration
also are implementing a registration system and
other requirements for mortgage loan originators.
See 74 FR 27386 (June 9, 2009).

69 See infra Part I11.B.4.

70 See Table B - List of FTC Mortgage Advertising
Enforcement Actions, infra.

71 See, e.g., FTC v. Mortgages Para Hispanos.com
Corp., No. 4:06-cv-19 (E.D. Tex. 2006); FTC v.
Ranney, No. 04-F-1065 (MJW) (D. Colo. 2004); FTC
v. Chase Fin. Funding, Inc., No. SACV04-549 GLT
(ANx) (C.D. Cal. 2004); FTC v. OSI Fin. Servs., Inc.,
No. 02-C-5078 (N.D. Ill. 2002); United States v.
Mercantile Mortg. Co., No. 02-C-5079 (N.D. I11.
2002); FTC v. Assocs. First Capital Corp., No. 1:01-
00606 JTC (N.D. Ga. 2001); FTC v. First Alliance
Mortg. Co., No. SACV 00-964 DOC (EEx) (C.D. Cal.
2000).

72 See, e.g., FTC v. Safe Harbour Found. of Fla.,
Inc., No. 08-C-1185 (N.D. Ill. 2008); FTC v. Ranney,
No. 04-F-1065 (MJW) (D. Colo. 2004).

73 See, e.g., FTC v. 30 Minute Mortg., Inc., No. 03-
60021 (S.D. Fla. 2003); FTC v. Chase Fin. Funding,
Inc., No. SACV04-549 GLT (ANx) (C.D. Cal. 2004).

74 See, e.g., In re Am. Nationwide Mortg. Co., Inc.,
F.T.C. Dkt. No. C-4249 (2009); In re Michael
Gendrolis, F.T.C. Dkt. No. C-4248 (2009); FTC v.
Chase Fin. Funding, Inc., No. SACV04-549 GLT
(ANx) (C.D. Cal. 2004); FTC v. First Alliance Mortg.
Co., No. SACV 00-964 DOC (EEx) (C.D. Cal. 2000);
United States v. Unicor Funding, Inc., No. SACV99-
1228 (C.D. Cal. 1999); FTC v. Assocs. First Capital
Corp., No. 1:01-00606 JTC (N.D. Ga. 2001); FTC v.
Safe Harbour Found. of Fla., Inc., No. 08-C-1185
(N.D. Ill. 2008); In re FirstPlus Fin. Group, Inc.,
F.T.C. Dkt. No. C-3984 (2000).

and websites,” telemarketing,”® and in-
person sales presentations.”” The
alleged violations have included
deceptive claims — often made to
subprime borrowers — about key terms
and other aspects of the loans, such as:

® misrepresentations of the loan
amount or the amount of cash
disbursed;”8

® claims for loans with specified
terms, when no loans with those terms
were available from the advertiser;79

® claims of low “teaser” rates and
payment amounts, without disclosing
that the rates and payments would
increase substantially after a limited
period of time;80

® misrepresentations that rates were
fixed for the full term of the loan;81

® misrepresentations about, or failure
to adequately disclose, the existence of
a prepayment penalty82 or large balloon
payment due at the end of the loan;83

® claims about the monthly payment
amounts that the borrower would owe,
without disclosing the existence, cost,
and terms of credit insurance products
“packed” into the loan;84

® claims that the loans were
amortizing, when, in fact, they involved
interest-only transactions;85

® claims of mortgage payment
amounts that failed to include loan fees

75 See, e.g., In re Shiva Venture Group, Inc.,
F.T.C. Dkt. No. C-4250 (2009); FTC v. Ranney, No.
04-F-1065 (MJW) (D. Colo. 2004).

76 See, e.g., FTC v. First Alliance Mortg. Co., No.
SACV 00-964 DOC (EEx) (C.D. Cal. 2000).

77 See, e.g., id.; FTC v. Assocs. First Capital Corp.,
No. 1:01-00606 JTC (N.D. Ga. 2001).

78 See, e.g., id.; FTC v. OSI Fin. Servs., Inc., No.
02-C-5078 (N.D. Ill. 2002); United States v.
Mercantile Mortg. Co., No. 02-C-5079 (N.D. I1l.
2002); In re FirstPlus Fin. Group, Inc., F.T.C. Dkt.
No. C-3984 (2000).

79 See, e.g., FTC v. 30 Minute Mortg., Inc., No. 03-
60021 (S.D. Fla. 2003).

80 See, e.g., In re Am. Nationwide Mortg. Co., Inc.,
F.T.C. Dkt. No. C-4249 (2009); In re Shiva Venture
Group, Inc., F.T.C. Dkt. No. C-4250 (2009); In re
Michael Gendrolis, F.T.C. Dkt. No. C-4248 (2009).
The FTC also sent over 200 warning letters in 2007
to mortgage lenders, mortgage brokers, and media
outlets regarding mortgage advertising claims,
including teaser rates, that could be deceptive or
violate TILA. See Press Release, FTC, FTC Warns
Mortgage Advertisers and Media That Ads May Be
Deceptive (Sept. 11, 2007), available at (http://
www.ftc.gov/opa/2007/09/mortsurf.shtm).

81 See, e.g., In re Am. Nationwide Mortg. Co., Inc.,
F.T.C. Dkt. No. C-4249 (2009).

82 See, e.g., FTC v. Chase Fin. Funding, Inc., No.
SACV04-549 (GLT (ANx) C.D. Cal. 2004); FTC v.
OSI Fin. Servs., Inc., No. 02-C-5078 (N.D. Ill. 2002).

83 See, e.g., FTC v. OSI Fin. Servs., Inc., No. 02-
C-5078 (N.D. I1l. 2002).

84 See, e.g., FTC v. Assocs. First Capital Corp.,
No. 1:01-00606 JTC (N.D. Ga. 2001). The complaint
in that case alleged, among other things, that the
defendants included credit insurance products in

the loan package without the borrower’s knowledge.

85 See, e.g., FTC v. Capital City Mortg. Corp., No.
1:98CV237 (D.D.C. 1998).

and closing costs of the kind typically
included in loan amounts; 86

® false or misleading savings claims in
high loan-to-value loans;8”

® false or misleading claims regarding
the terms or nature of interest rate lock-
ins;88

® false claims that an entity was a
national mortgage lender;8°

® failure to disclose adequately that
the advertiser, not the consumer’s
current lender, was offering the
mortgage;?° and

® false or misleading claims that
consumers were “pre-approved” for
mortgage loans.91

In addition, the Commission has
brought actions against mortgage
companies that allegedly deceptively
offered loans to consumers whose
primary language was a language other
than English. One action challenged as
deceptive a mortgage company’s alleged
practice of stating loan terms orally to
Spanish-speaking consumers in
Spanish, only to provide loan
documents with different and less
favorable terms in English.92 In a second
case, the company allegedly offered
certain mortgage terms in both Chinese
and English advertisements, but failed
to disclose a large balloon payment.93

Numerous states have brought
enforcement actions under state laws
alleging deceptive mortgage advertising
and marketing, challenging
misrepresentations about: (1) the lack of
closing costs;?¢ (2) low fixed or teaser
rates or payments;?5 (3) the advertiser’s

86 See, e.g., FTC v. Assocs. First Capital Corp.,
No. 1:01-00606 JTC (N.D. Ga. 2001). In addition, in
making these statements, the lender allegedly did
not reveal that the loans were interest-only and that
borrowers would owe the entire principal amount
in a large balloon payment at the end of the loan
term.

87 See, e.g., In re FirstPlus Fin. Group, Inc., F.T.C.
Dkt. No. C-3984 (2000).

88 See, e.g., In re Lomas Mortg. U.S.A., Inc., 116
F.T.C. 1062 (1993).

89 See, e.g., FTC v. 30 Minute Mortg. Inc., No. 03-
60021 (S.D. Fla. 2003).

90 See, e.g., In re Michael Gendrolis, F.T.C. Dkt.
No. C-4248 (2009).

91 See, e.g., United States v. Unicor Funding, Inc.,
No. SACV99-1228 (C.D. Cal. 1999).

92 See FTC v. Mortgages Para Hispanos.com
Corp., No. 4:06-cv19 (E.D. Tex. 2006).

93 See In re Felson Builders, Inc., 119 F.T.C. 652
(1995).

94 See, e.g., In re Lenox Fin. Mortg., LLC, No.
2007-017383 (Ariz. Sup. Ct. 2007) (assurance of
discontinuance), available at (http://www.azag.gov/
press_releases/sept/2007)/

LenoxFinancial Assurance&Approval.pdf.

95 See, e.g., State v. Lifetime Fin., Inc., No.
LCo080829 (Cal. Super. Ct. 2008), available at
(http://www.ag.ca.gov/cms_attachments/press/
pdfs/n1533_complaint_for civil penalties.pdf);
State v. Green River Mortg., No. 2009CV89 (Colo.
Dist. Ct. 2009), press release available at (http://
www.coloradoattorneygeneral.gov/press/news/

Continued
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affiliation with the consumer’s current
lender;% (4) the availability of
government grants for home repairs;°”
(5) the savings available by
refinancing;98

(6) reverse mortgage terms and
government affiliation;? (7) the
availability of rates compared to
competitors;100 and (8) the advertiser’s
self-description as a “bank.”101

2009/05/12/

attorney general announces_settlement barring
_mortgage_broker _operating_inside); State v. One
Source Mortg., Inc., No. 07CH34450 (Ill. Cir. Ct.
2007), press release available at (http://
www.ag.state.il.us/pressroom/2007_11/
20071126.html); In re Paramount Equity Mortg.,
Inc., No. C-07-405-08-SC01 (Wash. Dep’t of Fin.
Inst. 2008), available at (http://www.dfi.wa.gov/
CS%200rders/C-07-405-08-SC01.pdf).

9% See, e.g., State v. Sroka, No. 2007-16-61 (Idaho
Dep’t of Fin. 2007), available at (http://
finance.idaho.gov/ConsumerFinance/Actions/
Administrative/2007-16-
61_Sroka_Terrazas_Order Cease_and_Desist.pdf);
State v. Sage, No. 2007-8-45 (Idaho Dep’t of Finance
2007), press release available at (http://
finance.idaho.gov/PR/2007/
PressRel Sage CDOrder.pdf);State v. Goldstar
Home Mortg., No. 09AB-CV02310 (Mo. Cir. Ct.
2009) press release available at (http://ago.mo.gov/
newsreleases/2009/

AG Koster files_lawsuits_after_mortgage_fraud/).

97 See, e.g., State v. Ellis, No. 07CH34451 (1ll. Cir.
Ct. 2007), press release available at (http://
www.ag.state.il.us/pressroom/2007_11/
20071126.html).

98 See, e.g., State v. Advantage Mortg. Serv., Inc.,
No. C107 (Neb. Dist. Ct. 2007), available at (http://
www.ndbf.ne.gov/forms/

Advantage Mortgage Complaint.pdf).

99 See, e.g., State v. Upstate Capital, Inc., No. 08-
036 (N.Y. Office of Att'y Gen. 2008), press release
available at (http://www.ag.ny.gov/media_center/
2008/apr/apr24a_08.html). Other cases have
charged other entities with deceptive advertising,
including using the words “United States of
America” or an image of the Statute of Liberty,
when the advertiser had no affiliation with the
government (see State v. Island Equity Mortg., Inc.,
(N.Y. Banking Dep’t 2007), available at (http://
www.banking.state.ny.us/ea070412.htm), and
falsely representing that the advertisers were
affiliated with a government program (see In re
Assurity Fin. Servs., LLC, No. C-07-320-08-SC01
(Wash. Dep’t of Fin. Inst. 2008), available at (http://
www.dfi.wa.gov/CS%200rders/C-07-320-08-
SC01.pdf); see also State v. Am. Advisors Group,
Inc., No. 2010CH00158 (Ill Cir. Ct. filed Feb. 8,
2010), available at (http://www.scribd.com/doc/
33748621/People-Illinois-v-American-Advisors-
Group-Complaint); State v. Hartland Mortg. Ctrs.,
Inc., No. 10CH05339 (I11. Cir. Ct. filed Feb. 8, 2010),
press release available at (http://www.ag.state.il.us/
pressroom/2010_02/20100208.html). HUD also
recently took action against two lenders for
deceptive advertising of HUD-insured reverse
mortgages. See Press Release, HUD, FHA Withdraws
Three Lenders, Suspends a Fourth (Feb. 25, 2010),
available at (http://portal.hud.gov/portal/page/
portal/HUD/press/
press_releases_media_advisories/2010/HUDNo.10-
019).

100 See, e.g., In re Paramount Equity Mortg., Inc.,
No. C-07-405-08-SC01 (Wash. Dep’t of Fin. Inst.
2008), available at (http://www.dfi.wa.gov/
CS%200rders/C-07-405-08-SC01.pdf).

101 See, e.g., id.

III. Discussion of the Proposed Rule

The Commission’s law enforcement
experience, state law enforcement
activities and legislation, and the
comments received in response to the
ANPR demonstrate that deceptive
claims in mortgage advertising and
marketing pose a risk of significant
harm to consumers. In addition to
continuing to engage in aggressive law
enforcement against those who make
such claims, the FTC believes that a rule
prohibiting misrepresentations in
mortgage advertising would enable the
agency to protect prospective borrowers
more effectively by establishing clear
standards for advertisers, increasing the
efficiency of law enforcement efforts,
and serving as a deterrent to unlawful
behavior. In particular, as discussed
above, the proposed rule would allow
the Commission to seek civil penalties
for violations, thereby enhancing the
effect of the Commission’s law
enforcement actions. Civil penalties
may be an especially useful deterrent in
cases in which consumer redress or
disgorgement is not available or not
feasible.

A. Section 321.1: Scope

As detailed in Part I.A, the scope of
this rulemaking is set forth in the
Omnibus Appropriations Act, as
clarified by the Credit CARD Act. These
statutes direct the Commission to
commence a rulemaking proceeding to
issue rules “related to unfair or
deceptive acts or practices.” The
Commission’s rulemaking authority also
is limited by the Credit CARD Act to
persons over whom the FTC has
enforcement power under the FTC Act.

B. Section 321.2: Definitions

1. Sections 321.2(e): “mortgage credit
product;” 321.2(d): “dwelling;” and
321.2(b): “consumer”

The proposed rule would prohibit any
person from making any material
misrepresentation in any commercial
communication regarding any term of
any mortgage credit product. Proposed
§321.2(f) defines “mortgage credit
product.” To fall within that definition,
the product must meet three criteria.
First, it must be a form of “credit.” The
term “credit” is defined as “the right to
defer payment of debt or to incur debt
and defer its payment.”192 Second, the

102 Proposed § 321.2(c). This definition is largely
based on that in Regulation Z. See 12 CFR
226.2(a)(14). One difference is that the proposed
rule covers all shared equity and shared
appreciation mortgages offered to consumers,
whereas certain types of such mortgages may not be
considered “credit” under Regulation Z. See
Regulation Z Commentary, 12 CFR 226.2(a)(14)-1

credit must be secured either by real
property or a dwelling. The term
“dwelling” is defined as “a residential
structure that contains one to four units,
whether or not that structure is attached
to real property” and includes “an
individual condominium unit,
cooperative unit, mobile home, and
trailer, if it is used as a residence.”103
Third, the credit must be offered to a
consumer primarily for personal, family,
or household purposes. “Consumer” is
defined as a “natural person to whom a
mortgage credit product is offered or
extended.”194 Personal, family or
household purposes would include, for
example, home purchase or
improvement loans, debt consolidation
or home equity transactions, credit for
medical or dental expenses, and
educational loans. Credit offered or
extended primarily for a business
purpose would not be covered, even if
it is secured by a lien on a dwelling. The
determination of whether the credit is
“primarily” for personal, family, or
household use, rather than “primarily”
for business use, requires an assessment
of all of the facts of a particular
transaction.

Assuming they meet the above
criteria, the proposed definition covers
both closed-end credit (e.g., installment
financing) 195 and open-end credit (e.g.,
HELOG:s);106 traditional, fully
amortizing loans and nontraditional or

and 226.17(c)(1)-11, Supp. I. In shared equity and
shared appreciation mortgages, the consumer
receives cash, a lower interest rate, or other
favorable terms in exchange for agreeing to share
with the lender or other company all or part of the
consumer’s total equity or the appreciation in the
consumer’s equity when the loan comes due, or at
some other point during the loan.

103 Proposed § 321.2(e). Both primary and
secondary (or vacation) homes are covered if they
are used as collateral for the loan. The term
“dwelling” in the proposed rule is based on that
used in TILA and Regulation Z. See 15 U.S.C.
1602(v) and 12 CFR 226.2(a)(19).

Note that some aspects of the Regulation Z
advertising rules apply only to credit secured by a
dwelling and not by real property. See 12 CFR
226.16(d); 12 CFR 226.24(f) and (i).

104 Proposed § 321.2(b). Thus, credit offered or
extended to an organization or governmental entity
is not covered.

105 Gonstruction financing and other forms of
credit in which multiple advances may be common
are also covered. In these transactions, some or all
of the advances may be estimates (as to their dollar
amount or the date on which they will occur).

106 The proposed rule’s prohibitions apply
uniformly to closed-end and open-end credit. In
contrast, the Regulation Z advertising provisions
(including restrictions on deceptive claims) are
different for closed-end and open-end credit. See,
e.g.,12 CFR 226.24(i) and 12 CFR 226.16(d)(5) and
(.
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http://ago.mo.gov/newsreleases/2009/AG_Koster_files_lawsuits_after_mortgage_fraud/
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http://www.ndbf.ne.gov/forms/Advantage_Mortgage_Complaint.pdf
http://www.ndbf.ne.gov/forms/Advantage_Mortgage_Complaint.pdf
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http://www.ag.state.il.us/pressroom/2007_11/20071126.html
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alternative financing;197 and forward
and reverse mortgages.108

2. Section 321.2(g): “term”

The proposed rule would apply to any
“term” of any mortgage credit product.
Under the proposal, “term” is defined
broadly to mean “any of the fees, costs,
obligations, or characteristics of, or
associated with, the product.” It also
includes any of the conditions on, or
related to, the availability of the
product. “Term” is intended to cover all
aspects of a mortgage credit product
without exception.

3. Section 321.2(a): “commercial
communication”

As discussed above, the proposed rule
applies to claims made in any
“commercial communication,” which is
defined as follows:

any written or verbal statement,
illustration, or depiction, whether in
English or any other language, that is
designed to effect or create interest in
purchasing goods or services, whether
it appears on or in a label, package,
package insert, radio, television, cable
television, brochure, newspaper,
magazine, pamphlet, leaflet, circular,
mailer, book insert, free standing
insert, letter, catalogue, poster, chart,
billboard, public transit card, point of
purchase display, film, slide, audio
program transmitted over a telephone
system, telemarketing script, onhold
script, upsell script, training materials
provided to telemarketing firms,
program-length commercial
(“infomercial”), the Internet, cellular
network, or any other medium.
Promotional materials and items and
Web pages are included in the phrase
“commercial communication.” 109

107 Covered alternative loans include, for
example, hybrid ARMs, teaser rate or teaser
payment loans with low rates or payments that
expire after a short period, interest-only and balloon
mortgages, negative amortization mortgages, shared
equity and shared appreciation mortgages,
buydowns, and payment option ARMs. For a
discussion of the various types of mortgage loans
and their features, see generally Interagency
Subprime Mortgage Statement and Interagency
Nontraditional Mortgage Guidance, supra note 39;
Conference of State Bank Supervisors (CSBS),
Guidance on Nontraditional Mortgage Product Risks
for State-Licensed Entities (Nov. 14, 2006),
available at (http://www.banking.mt.gov/content/
pdf/CSBS-AARMR_FINAL GUIDANCE.pdjf) (issuing
parallel guidance to federal bank regulatory
agencies for residential mortgage brokers and
mortgage bankers); CSBS et al., Statement on
Subprime Mortgage Lending(July 16, 2007),
available at (http://www.csbs.org/regulatory/policy/
policy-guidelines/Documents/Final_CSBS-AARMR-
NACCA_StatementonSubprimeLending.pdf)
(issuing similar guidance to federal bank regulatory
agencies for residential mortgage brokers and
mortgage bankers).

108 See supra note 33 and accompanying text.

109 See proposed § 321.2(a).

This definition encompasses
commercial communications!1? in any
medium and in any language(s).111

4. Section 321.2(f): “person”

The proposed rule applies to any
“person,” defined as “any individual,
group, unincorporated association,
limited or general partnership,
corporation, or other business entity.”112
Thus, any individual or entity that
makes representations in a commercial
communication about a mortgage credit
product is a “person” for purposes of the
proposed rule. The types of entities the
proposed rule covers include mortgage
lenders, mortgage brokers, mortgage
servicers, real estate agents and brokers,
advertising agencies, home builders,
lead generators, rate aggregators, and
others under the Commission’s
jurisdiction.113 As mandated by the
Omnibus Appropriations Act,
individuals and entities that are
excluded from the FTC’s jurisdiction are
not covered by the proposed rule.

Consistent with the FTC’s
jurisdiction, the proposed rule covers all
credit unions except federally-chartered
credit unions.114 Several representatives
of credit unions (and a group of state
credit union regulators) filed comments
on the ANPR.115 Some commenters
urged the Commission to exclude state-
chartered credit unions so as not to put
them at a competitive disadvantage
relative to federally-chartered credit
unions. Commenters also noted that the
advertising practices of state-chartered
credit unions that are federally insured

110 Based on this definition, the proposed rule
has broader applicability than the Board’s
advertising rules in Regulation Z, which exempt
personal contacts, communications about existing
accounts, and certain educational materials. See
Regulation Z Commentary, 12 CFR 226.2(a)(2),
Supp. L

111 The proposed rule broadly prohibits
misleading claims in any language. In comparison,
for closed-end credit, Regulation Z specifically bans
providing information about some trigger terms or
required disclosures only in a foreign language in
the advertisement but, at the same time, providing
information about other trigger terms or required
disclosures only in English in that advertisement.
See 12 CFR 226.24(1)(7). As discussed below, see
infra Part IV.B.2(3), the Commission seeks comment
on whether the proposed rule should address the
use of multiple languages in marketing mortgages
to consumers whose primary language is not
English.

112 Id. This definition is based on that used in
Regulation Z. See 12 CFR 226.2(a)(22).

113 See supra notes 36-37. One commenter raised
the need for coverage of mortgage rate aggregators,
among others, in the prospective advertising rules.
See HPC at 3.

114 The Commission’s jurisdiction includes
nonfederally-insured, state-chartered credit unions,
nonfederally-insured credit unions in Puerto Rico
and other U.S. territories, and any credit unions
with no deposit insurance.

115 See supra note 30.

are subject to existing NCUA advertising
regulations.116

The proposed rule does not grant any
exemptions beyond those already
provided by the FTC Act. To the extent
that other federal agencies regulate the
advertising of certain financial
institutions,1” the proposed rule, which
simply prohibits misrepresentations,
would not conflict with those
regulations.?18 Nor does the
Commission believe that prohibiting
certain financial institutions from
making deceptive claims would
establish a competitive disadvantage.
Entities not covered by the proposed
rule remain subject to general federal
and state truth-in-advertising laws. The
Commission seeks comment on whether
the rule should grant any exemptions
beyond those in the FTC Act.

C. Section 321.3: Prohibited
Representations

1. Discussion

Proposed § 321.3 prohibits any
material misrepresentation, whether
made expressly or by implication, in
any commercial communication,
regarding any term of any mortgage
credit product. FTC and state cases
provide numerous examples of
misrepresentations made in mortgage
advertising. Proposed §§ 321.3(a)-(s) set
forth a non-exclusive list of
misrepresentations that would violate
the proposed rule. This list addresses
the most common misrepresentations
that have appeared in state and federal
enforcement actions over the past
several years and is intended to provide
illustrative guidance about the kinds of
claims that are prohibited. For
discussion purposes, the list of
representations covered by the proposed
rule is informally grouped into three
categories below.

As noted above, a claim is deceptive
under Section 5 of the FTC Act if there

116 Federally-insured credit unions are prohibited
generally by NCUA’s regulations from using
advertising or promotional material that contains
inaccurate, misleading, or deceptive claims
concerning their products, services, or financial
condition. See 12 CFR 740.2.

In addition, some commenters asserted that
subsidiaries of banks or thrifts should not be
covered by the prospective rules or are subject to
rules administered by the federal banking agencies.
See ABA at 3-6; CMC/AFSA at 3-5; see also, e.g.,
12 CFR 563.27 (OTS regulations prohibiting thrifts
from using advertisements or other representations
that are inaccurate or misrepresent the services or
contracts offered).

117 While there are similarities between the
proposed rule and existing federal and state
requirements, none of the existing requirements
duplicate all of the operative provisions of the
proposed rule.

118 I other words, nothing in the other agencies’
regulations would require entities to make claims
that the proposed rule prohibits.


http://www.csbs.org/regulatory/policy/policy-guidelines/Documents/Final_CSBS-AARMR-NACCA_StatementonSubprimeLending.pdf
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is a “representation, omission, or
practice that ... is likely to mislead
consumers acting reasonably under the
circumstances, and . .. the
representation, omission, or practice is
material.”119 Information is “material” if
it is “likely to affect [a consumer’s]
choice of, or conduct regarding, a
product.”20 The types of information in
the representations specified in § 321.3
of the proposed rule involve matters
central to consumers’ decisions about
mortgage credit products. Thus, the
types of misrepresentations the
proposed rule prohibits are “material.”

a. Fees or Costs

In general, proposed §§ 321.3(a)-(f)
address representations related to fees
or costs associated with a mortgage
credit product. Proposed § 321.3(a)
covers misrepresentations about interest
charged for the product, including but
not limited to misrepresentations about
(1) whether the loan includes a negative
amortization feature;121 (2) the amount
of interest owed each month that is
included in the consumer’s payments,
loan amount, or total amount due; and
(3) the interest owed each month that is
not included in the payments but is
instead added to the total amount due.

Proposed § 321.3(b) bars
misrepresentations about the APR,
simple annual rate, periodic rate, or any
other rate, including but not limited to
a payment rate.122 The Commission has
challenged deceptive rate claims in
many cases, some of which included
allegations that originators understated
the true rate by more than 100

119 Cliffdale, 103 F.T.C. at 165.

120 Id.; see also Novartis, 223 F.3d.at 786; supra
notes 48-53 and accompanying text.

121 See, e.g., In re Shiva Venture Group, Inc.,
F.T.C. Dkt. No. C-4250 (2009); In re Michael
Gendrolis, F.T.C. Dkt. No. C-4248 (2009); In re Am.
Nationwide Mortg. Co., Inc., F.T.C. Dkt. No. C-4249
(2009); FTC v. OSI Fin. Servs., Inc., No. 02-C-5078
(N.D. Ill. 2002); United States v. Mercantile Mortg.
Co., No. 02-C-5029 (N.D. Ill. 2002); FTC v. Capital
City Mortg. Corp., No. 1:98CV237 (D.D.C. 1998).

122 A payment rate is the rate used to calculate
the consumer’s monthly payment amount and is not
necessarily the same as the interest rate. If the
payment rate is less than the interest rate, the
consumer’s monthly payment amount does not
include the full interest owed each month; the
difference between the amount the consumer pays
and the amount the consumer owes is added to the
total amount due from the consumer.

The proposed rule prohibits misrepresentations
about payment rates and any other rate, for both
closed-end and open-end credit. In comparison,
Regulation Z bans advertising of payment rates for
closed-end credit. See Regulation Z Commentary,
12 CFR 226.24(c)-2, Supp. L. Regulation Z also bans
advertising of effective rates and qualifying rates
(which are similar terms for payment rates) for
closed-end credit. Id; see also 73 FR 44581-82. The
Board enacted this prohibition under Section 105
of TILA. See supra note 28.

percent.'23 This provision also is
intended to cover false or misleading
savings rate claims in financing
promotions. The Commission has
challenged, for example, deceptive
claims that consumers will save money
(such as at a particular rate of savings)
by accepting the credit offer.124

Proposed § 321.3(c) bars
misrepresentations about the existence,
nature, or amount of fees or costs
associated with any mortgage credit
product. It also prohibits false or
misleading claims that no fees are
charged, for example, if the fees and
costs, although not paid separately, are
included in the loan amount or total
amount due from the consumer. This
provision covers fees and costs imposed
at any point during the life of the
loan.125

Proposed § 321.3(d) covers
misrepresentations about terms
associated with additional products or
features that may be sold in conjunction
with a mortgage credit product.126 Thus,
this provision covers claims made in
cross-selling other products or features
in mortgage credit product offers,
including but not limited to credit
insurance, credit disability insurance,
car clubs, or other “add-ons” to the
loan.127

Proposed § 321.3(e) covers
misrepresentations relating to the taxes
on or insurance for the dwelling
associated with a mortgage credit
product, for example, claims about
whether tax or insurance charges are
included in the overall monthly

123 See, e.g., FTC v. Safe Harbour Found. of Fla.,
Inc., No. 08-G-1185 (N.D. Il1. 2008) (severely
understated APR).

Deceptive payment rate claims were at the heart
of three enforcement actions announced in
February 2009. See In re Am. Nationwide Mortg.
Co., Inc., F.T.C. Dkt. No. C-4249 (2009); In re Shiva
Venture Group, Inc., F.T.C. Dkt. No. C-4250 (2009);
In re Michael Gendrolis, F.T.C. Dkt. No. C-4248
(2009).

124 The Commission has challenged deceptive
comparisons in financing that include, among other
things, savings rates in non-mortgage contexts. See
In re Automatic Data Processing, 115 F.T.C. 841
(1992) (alleged deceptive comparisons in
automobile financing). Section 321.3(b) would
prohibit these types of promotions when used in
the mortgage context.

125 See, e.g., FTC v. Ranney, No. 04-F-1065 (MJW)
(D. Colo. 2004); FTC v. Chase Fin. Funding, Inc.,
No. SACV04-549 GLT (ANx) (C.D. Cal. 2004)
(allegedly promoting “NO COSTS ...NO KIDDING”
and “no-fee” loans, when in fact, the loans included
such charges); see also FTC v. Assocs. First Capital
Corp., No. 1:01-00606 JTC (N.D. Ga. 2001); FTC v.
First Alliance Mortg. Co., No. SACV 00-964 DOC
(EEx) (C.D. Cal. 2000).

126 See, e.g., FTC v. Assocs. First Capital Corp.,
No. 1:01-00606 JTC (N.D. Ga. 2001).

127 The Commission has alleged deceptive
practices involving add-ons to non-mortgage
personal loans as well. See FTC v. Stewart Fin. Co.
Holdings, Civ. No. 1:03-CV-2648-JTC (N.D. Ga.
2003).

payment or are made separately. Prior
Commission cases have challenged
claims that the advertised monthly
payment included tax and insurance
charges, when in fact it did not.128

Proposed § 321.3(f) bars
misrepresentations about the existence
or amount of any penalty for making
prepayments on the mortgage. The
Commission has brought several cases
against entities that allegedly deceived
consumers about prepayment
penalties.129

b. Obligations or Characteristics

Proposed §§ 321.3(g)-(p) generally
address representations related to
obligations or characteristics associated
with a mortgage credit product.
Proposed § 321.3(g) prohibits
misrepresentations pertaining to the
variability of interest, payments, or
other terms of mortgage credit products,
including but not limited to, for
example, misrepresentations using the
word “fixed” when terms are variable or
limited in duration.13° Proposed
§ 321.3(h) bars false or misleading
comparisons between rates or
payments,?31 including but not limited
to comparisons involving savings. It also
bars false or misleading comparisons
between rates or payments available for
different parts of the loan term.132

128 See, e.g., United States v. Mercantile Mortg.
Co., No. 02-C-5079 (N.D. I1l. 2002); FTC v. OSI Fin.
Servs., Inc., No. 02-C-5078 (N.D. Ill. 2002); FTC v.
Assocs. First Capital Corp., No. 1:01-00606 JTC
(N.D. Ga. 2001).

129 See, e.g., United States v. Mercantile Mortg.
Co., No. 02-C-5079 (N.D. 1ll. 2002); FTC v. OSI Fin.
Servs., Inc., No. 02-C-5078 (N.D. Ill. 2002); FTC v.
Chase Fin. Funding Inc., No. SACV 04-549 GLT
(ANx) (C.D. Cal. 2004); see also FTC Bureau of
Consumer Protection, Bureau of Economics, and
Office of Policy Planning, Comments before Board
of Governors of Federal Reserve System, Dkt. No.
R-1305, Apr. 8, 2008, n.11, available at (http://
www.ftc.gov/0s/2008/04/V080008frb.pdf).

130 The Commission has charged mortgage
brokers and other entities with falsely promising
consumers low fixed payments and rates on their
mortgage loans, including promising “30 year fixed.
1.95%),” “3.5% fixed payment loan,” and other rates
that were not, in fact, fixed. See, e.g., In re Am.
Nationwide Mortg. Co., Inc., F.T.C. Dkt. No. C-4249
(2009); FTC v. Chase Fin. Funding, Inc., No. SACV
04-549 GLT (ANXx) (C.D. Cal. 2004); see also FTC v.
30 Minute Mortg., Inc., No. 03-60021 (S.D. Fla.
2003); Andrews v. Chevy Chase Bank, 240 F.R.D.
612 (E.D. Wis. 2007) (describing payment option
ARM sold as “fixed rate” when interest was only
fixed for one month, although payments were fixed
for a year).

Proposed § 321.3(g) has broader applicability than
a similar provision in Regulation Z, which applies
only to closed-end dwelling-secured credit and
requires specific advertising disclosures. See 12
CFR 226.24(i)(1).

131 Proposed § 321.3(h) has broader applicability
than a similar provision in Regulation Z, which
applies only to closed-end dwelling-secured credit
and requires specific advertising disclosures. See 12
CFR 226.24(i)(2).

132 See, e.g., In re FirstPlus Fin. Group, Inc.,
F.T.C. Dkt. No. G-3984 (2000).
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Proposed § 321.3(i) prohibits
misrepresentations about the type of
mortgage credit product that is offered,
e.g., false claims that a mortgage is fully
amortizing.133 Proposed § 321.3(j) bars
misrepresentations about the amount of
the obligation or the existence, nature,
or amount of cash or credit the
consumer could receive.134 This would
include, for example, false claims that
the consumer will receive a certain
amount of cash by obtaining a home
equity loan, or will receive a certain
amount of credit through a purchase
money loan. Proposed § 321.3(k)
prohibits misrepresentations about the
existence, number, amount, or timing of
any minimum or required payments.135
Proposed § 321.3(1) prohibits
misrepresentations about the potential
for default on the mortgage credit
product, including but not limited to
misrepresentations about the
circumstances under which the
consumer could default for nonpayment
of taxes or insurance, failure to maintain
the property, or not complying with
other obligations.136 Proposed
§ 321.3(m) bars misrepresentations
about the effectiveness of the mortgage

133 For example, the FTC charged a company
with misrepresenting that a loan was fully
amortizing when, in fact, it consisted of interest-
only payments with a large balloon payment. FTC
v. Capital City Mortg. Corp., No. 1:98CV237 (D.D.C.
1998).

134 See FTC v. Assocs. First Capital Corp., No.
1:01-00606 JTC (N.D. Ga. 2001) (alleging deceptive
representations about loan amounts in home equity
mortgages); FTC v. First Alliance Mortg. Co., No.
SACV 00-964 DOC (EEx) (C.D. Cal. 2000) (same as
above); see also United States v. Mercantile Mortg.
Co., No. 02-C-5079 (N.D. IIl. 2002) (alleging
deceptive representations about cash dispersal
amounts in home equity loans or refinances); FTC
v. OSI Fin. Servs., Inc., No. 02-C-5078 (N.D. I1l.
2002) (same as above).

135 This provision covers, for example: (1)
misrepresentations about whether certain payments
are part of the loan (see, e.g., FTC v. OSI Fin. Servs.,
Inc., No. 02-C-5078 (N.D. Ill. 2002); United States
v. Mercantile Mortg. Co., No. 02-C-5079 (N.D. IIL.
2002)); (2) false claims that an aspect of the loan
would cover the payments due (see FTC v. Ranney,
No. 04-F-1065 (MJW) (D. Colo. 2004)); and (3)
claims that “no payments” are required on a reverse
mortgage that falsely imply that consumers never
have to repay the loan or make related tax and
insurance payments. See FFIEC Reverse Mortgage
Guidance, supra note 39, at 50809 (although reverse
mortgages generally do not require the consumer to
remit payments for principal, interest, and related
loan costs during the time the consumer remains in
the home, repayment of these amounts can become
due if the consumer moves out of the home; also,
reverse mortgages generally do not include escrow
accounts for taxes and property insurance, and if
the consumer does not remit payments separately
for these amounts, the consumer could lose the
home).

136 For example, it would violate this section for
a reverse mortgage lender to represent that “no
matter what, you can stay in your home for life,”
when the lender can force the sale of the property
if the consumer does not adequately maintain the
property.

credit product in helping consumers
resolve problems in paying debts.137
This section covers false or misleading
claims that the lender’s or servicer’s
product (through a waiver, forgiveness,
or otherwise) will reduce, eliminate, or
restructure a debt or any other
obligation of any person.138 Proposed

§ 321.3(n) prohibits misrepresentations
about the association between a
mortgage credit product or a provider of
such product and any other person or
program, including but not limited to
any affiliation with an organizational or
governmental program, benefit, or
entity.139 Proposed § 321.3(0) covers
misrepresentations about the source of
the mortgage credit product and the
commercial communications for it,
including but not limited to claims that
the communication is made by or on
behalf of the consumer’s current
mortgage lender or servicer.14% Proposed
§ 321.3(p) prohibits misrepresentations
about the consumer’s right to reside in
the dwelling that is the subject of the
mortgage credit product, including but
not limited to false or misleading claims
about how long or under what

137 Proposed § 321.3(m) has broader applicability
than a similar provision in Regulation Z, which
applies only to closed-end dwelling-secured credit.
See 12 CFR 226.24(i)(5).

138 Thus, this provision covers false or misleading
claims of debt elimination, debt forgiveness, or
savings associated with mortgage credit products.
See, e.g., In re FirstPlus Fin. Group, Inc., F.T.C. Dkt.
No. C-3984 (2000); FTC v. Safe Harbour Found. of
Fla., Inc., No. 08-C-1185 (D.C. Il1. 2008).

139 The FTC has challenged many of these types
of claims in its loan modification cases, including
in cases where the defendants allegedly claimed, in
part through the use of names, seals, or symbols,
that the mortgage credit product was a government
benefit or that the lender was affiliated with the
government. See, e.g., FTC v. Ryan, No. 1:09-cv-
00535-HHK (D.D.C. 2009).

Proposed § 321.3(n) has broader applicability
than a similar provision in Regulation Z, which
applies only to closed-end dwelling-secured credit
and is limited to claims about the loan program
advertised. See 12 CFR 226.24(i)(3). In comparison,
the Commission’s proposed rule applies to both
closed-end and open-end credit secured either by
real property or a dwelling, covers claims about the
loan program as well as the provider of the
advertisement, and expressly references use of
symbolic representations.

140 See, e.g., In re Michael Gendrolis, F.T.C. Dkt.
No. C-4248 (2009). This section also covers false or
misleading “trigger lead” solicitations, in which
entities: (1) obtain information about the consumer
from sources such as prescreened lists sold by
consumer reporting agencies; (2) based on that
information, contact the consumer to promote a
mortgage credit product or term; and (3)
misrepresent their identity as the consumer’s
current lender or servicer. See CMC/AFSA at 2, 7.

Proposed § 321.3(0) has broader applicability
than a similar provision in Regulation Z, which
applies only to closed-end dwelling-secured credit
and is limited to representations about lenders. See
12 CFR 226.24(i)(4). In comparison, the
Commission’s proposed rule applies to both closed-
end and open-end credit secured either by real
property or a dwelling and bars misrepresentations
about both servicers and lenders.

conditions a consumer can stay in the
dwelling.141

c. Conditions on or Related to
Availability

Proposed §§ 321.3(q)-(s) address
representations that pertain to the
availability of the mortgage credit
product and related advice. Proposed
§§ 321.3(q) and 321.3(r) bar
misrepresentations about the
consumer’s ability to obtain, or
likelihood of obtaining, any mortgage
credit product or term thereof, or any
refinancing or modification of a
mortgage credit product or term thereof.
This includes false or misleading claims
about whether the consumer or the
consumer’s property has been
preapproved or guaranteed for any such
product or term.?42 Proposed § 321.3(s)
bars misrepresentations about the
availability, nature, or substance of
counseling services or any other expert
advice offered to the consumer
regarding any mortgage credit product
term, including but not limited to the
qualifications of those offering the
services or advice.143

2. Advertising Disclosures

The proposed rule does not include
any affirmative advertising disclosure
requirements. The Commission
tentatively concludes that it is
unnecessary to mandate advertising
disclosures in the proposed rule and
that not doing so will eliminate the
possibility of inconsistencies with other
federally- or state-mandated disclosure
requirements for mortgage advertising.

141 Jgsues concerning the consumer’s right to
reside in the dwelling have frequently arisen in the
sale of reverse mortgages. See generally, U.S. Gov’t
Accountability Office (GAO), GAO-09-606, Reverse
Mortgages: Product Complexity and Consumer
Protection Issues Underscore Need for Improved
Controls over Counseling for Borrowers (2009) (GAO
Reverse Mortgage Report).

142 See, e.g., United States v. Unicor Funding,
Inc., No. 99-1228 (C.D. Cal. 1999); In re Lomas
Mortg. U.S.A., Inc., 116 F.T.C. 1062 (1993) ; FTC v.
Safe Harbour Found. of Fla., Inc., No. 08-C-1185
(D.C. IIL. 2008); FTC v. Assocs. First Capital Corp.,
No. 1:01-00606 JTC (N.D. Ga. 2001).

143 Such misrepresentations have been identified
as problematic in the offering of reverse mortgages,
see, e.g., FFIEC Reverse Mortgage Guidance, supra
note 39,and GAO Reverse Mortgage Report, supra
note 141, and of loan modifications, see generally
MARS NPRM, supra note 19.

Proposed § 321.3(s) has broader applicability than
a similar provision in Regulation Z, which applies
only to closed-end dwelling-secured credit and
addresses advertisements that use the term
“counselor” to refer to a for-profit mortgage broker
or creditor, its employees, or others working for the
broker or creditor in offering, originating, or selling
mortgages. See 12 CFR 226.24(i)(6). In comparison,
the Commission’s proposed rule applies to both
closed-end and open-end credit secured either by
real property or a dwelling and bans
misrepresentations regardless of the type of for-
profit entity involved.
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Under Section 5 of the FTC Act, it is
a deceptive practice to omit qualifying
information when making a literally
truthful claim, if the omission of that
information is likely to mislead
reasonable consumers in a material
way.144 For example, a closed-end
mortgage advertisement likely would be
deceptive if it represented that a loan
has a very low interest rate, but failed
to disclose that the rate would
substantially increase after a few
months. Such claims often are referred
to as “half truths.” Mortgage
advertisements that include half truths
in most cases also would be considered
to have made implied
misrepresentations that would fit into
the specific categories of
misrepresentations in the proposed rule.
Continuing with the above example, a
claim that a loan has a very low interest
rate, in the absence of any qualifying
information, is likely to imply to
reasonable consumers that the rate lasts
at least for longer than a few months.
Thus, the proposed rule’s prohibition on
misrepresentations likely will cover the
sorts of half truths that arise when
mortgage advertisers fail to make
material disclosures.145

In addition, there are already
substantial federal and state regulations
applicable to mortgage advertisements.
Mandating advertising disclosures in
this rule would create potential conflicts
and inconsistencies with the disclosure
provisions of these other requirements
to which covered entities are also
subject, particularly TILA and
Regulation Z. For example, under TILA
and Regulation Z, the APR must be
calculated following certain procedures,
and it must be disclosed in mortgage
advertisements in some
circumstances.146 If the Commission
were to determine that, under the
proposed rule, the APR to be disclosed
in advertisements must be calculated
using different costs and procedures
than those established by TILA and
Regulation Z, that determination would
result in inconsistent federal
requirements and inconsistent

144 See Deception Policy Statement, supra note 9,
at 176-77.

145 A failure to disclose also can be an unfair
practice if it causes or is likely to cause substantial
consumer injury that is not outweighed by
countervailing benefits and is not reasonably
avoidable. See, e.g., In re Int’] Harvester Co., 104
F.T.C. 949, 1062 (1984). Omissions may be unfair
in the mortgage advertising context if the
information that is not disclosed concerns aspects
of the transaction that are so central to making an
informed decision that its omission is likely to be
injurious. See id. Much of this information is
already required to be disclosed by TILA and
Regulation Z.

146 See, e.g.,12 CFR 226.4; 226.14; 226.16(b) and
(d)(1), (2) and (6); 226.22; and 226.24(d) and (f)(2).

disclosures, leading to consumer
confusion and increased burden on
business.

Although the proposed rule does not
include affirmative advertising
disclosure requirements, the
Commission specifically requests
comment on whether there are any
advertising disclosures that the
Commission should consider
mandating.

D. Section 321.4: Waiver Not Permitted

Proposed § 321.4 provides that “[alny
attempt by any person to obtain a
waiver from any consumer of any
protection provided by or any right of
the consumer under this rule constitutes
a violation of this rule.” The
Commission intends the proposed rule
to protect consumers from being
deceived in making decisions about the
most important financial product most
of them will obtain in their lifetimes.
The Commission is unaware of any
circumstances under which advertisers
of mortgage loans should be able to
circumvent the proposed rule —i.e., to
make misrepresentations — by placing
purported waivers in their contracts or
other agreements with consumers.147

E. Section 321.5: Recordkeeping
Requirements

Proposed § 321.5 sets forth specific
categories of records that persons
covered by the proposed rule would be
required to retain.148 A failure to keep
such records would be an independent
violation of the rule.149

Specifically, for a period of 24 months
from the last date of dissemination of
the applicable commercial
communication, covered persons would
have to retain the following information:
(1) Copies of all materially different

commercial communications

disseminated, including but not
limited to sales scripts, training
materials, related marketing materials,
websites, and weblogs;

(2) Documents describing or evidencing
all mortgage credit products available

147 Other consumer protection laws also include
prohibitions on requiring consumers to waive their
statutory rights. See, e.g., 15 U.S.C. 1693
(Electronic Fund Transfer Act).

148 This provision is similar in many respects to
the recordkeeping requirements set forth in the
FTC’s Telemarketing Sales Rule (TSR), including
the mandate to retain scripts, advertisements, and
promotional materials. See 16 CFR 310.5. The
Telemarketing Sales Act expressly authorized the
Commission to impose recordkeeping requirements.
15 U.S.C. 6102(a)(3). Although the Omnibus
Appropriations Act, as clarified by the Credit CARD
Act, does not contain a specific provision on
recordkeeping, the proposed recordkeeping
requirements are reasonably related to the statutory
goal of preventing deception.

149 Proposed § 321.5(b); see also 16 CFR 310.5(b)
(TSR).

to consumers during the time period

in which each commercial

communication was disseminated,
including but not limited to the
names and terms of each such
mortgage credit product available to
consumers; and

(3) Documents describing or evidencing
all additional products or services

(such as credit insurance or credit

disability insurance) that are or may

be offered or provided with the
mortgage credit products available to
consumers during the time period in
which each commercial
communication was disseminated,
including but not limited to the
names and terms of each such
additional product or service
available to consumers.

The Commission believes that a
record retention requirement is
necessary to ensure that covered
persons are complying with the
requirements of the proposed rule.15°
Specifically, the requirement that
covered persons retain copies of their
commercial communications would
enable the FTC to review those
communications for any
misrepresentations that violate the rule
and to bring law enforcement actions as
appropriate. Moreover, covered persons
may offer consumers many different
mortgage credit products, and may also
offer or provide additional products or
services with the mortgage credit
products. Therefore, it is important for
covered persons to maintain copies of
documents describing all of those
products and services, so that the
Commission and state enforcement
agencies can review those items in
assessing whether the claims being
made for them violate the rule.

The Commission recognizes that
recordkeeping provisions impose
compliance costs; however, many
covered persons already retain in the
ordinary course of their business the
types of documents that the proposed
rule would require be retained. To
further reduce any burden, the proposed
rule would permit entities to keep the
records in any legible form and in the
same manner, format, or place as they
keep such records in the ordinary
course of business.

The proposed rule also seeks to limit
the retention requirements to avoid
imposing any unnecessary burden. For
example, covered entities must retain
only “materially different” commercial

150 As noted in Part I.A.3, supra, the Omnibus
Appropriations Act, as clarified by the Credit CARD
Act, permits both the Commission and states to
enforce the rules issued in connection with this
rulemaking. See Credit CARD Act § 511(a)(1)(C) and
(a)(2).
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communications. The proposed rule
imposes a 24-month record retention
period, which the Commission believes
would strike an appropriate balance
between ensuring efficient and effective
compliance efforts, while avoiding the
imposition of unnecessary costs.

F. Section 321.6: Actions by States

The Omnibus Appropriations Act, as
clarified by the Credit CARD Act,
permits states to enforce the rules issued
in connection with this rulemaking.151
States may enforce the rules, subject to
the notice requirements of the Omnibus
Appropriations Act, by bringing civil
actions in federal district court or
another court of competent jurisdiction.
Section 321.6 of the proposed rule
provides that states have the authority
to file actions against those who violate
the rule.

G. Section 321.7: Severability

Proposed § 321.6 states that the
provisions of this rule are separate and
severable from one another. This
provision, which is modeled after a
similar provision in the TSR,52 also
states that if a court stays or invalidates
any provisions in the proposed rule, the
Commission intends the remaining
provisions to continue in effect.

IV. Requests for Comment

The Commission seeks comment on
the proposed rule. Without limiting the
scope of issues on which it seeks
comments, the FTC is particularly
interested in receiving comments on the
questions that follow. In responding to
these questions, please include detailed
factual supporting information if
possible.

A. General Questions for Comment

(1) How would the proposed rule
affect commercial communications
about mortgage credit products? Useful
comments would include information
about the types of commercial
communications provided by particular
persons, how these persons provide
commercial communications, and the
impact of the proposed rule on them.

(2) What types of mortgage credit
products currently are being offered to
consumers or may be offered in the
future? In what ways do the fees, costs,
obligations, characteristics of,
conditions on, or availability associated
with the different types of mortgage
credit products vary?

(3) What would be the effects of the
proposed rule (including any benefits
and costs) on consumers? Would the

151 Credit CARD Act § 511(a)(2).
152 See 16 CFR 310.9.

costs and benefits to consumers differ
depending on the coverage of the
proposed rule? How?

(4) In addition to the evidence cited
in this NPRM, what evidence is there
that consumers are likely to be misled
by claims made relating to mortgage
credit products? Are consumers likely to
be misled by particular covered
persons? Which ones? Are consumers
likely to be misled by specific types of
claims? Which ones?

(5) What would be the effects of the
proposed rule (including any benefits
and costs) on covered persons?

(6) What changes, if any, should be
made to the proposed rule to increase
benefits to consumers and competition?

(7) What changes, if any, should be
made to the proposed rule to decrease
costs to industry or consumers?

(8) How would the proposed rule
affect small business entities with
respect to costs, profitability,
competitiveness, and employment?

B. Specific Questions for Comment on
Proposed Provisions

1. Section 321.2; Definitions

(1) Does the definition of “mortgage
credit product” in proposed § 321.2(e)
adequately describe the products the
proposed rule should cover? If not, how
should it be modified? In particular,
should the definition be modified to
include credit in addition to that which
“is offered or extended to a consumer
primarily for personal, family, or
household purposes™? If so, what
additional credit should be covered?
What would be the costs and benefits of
the modified definition?

(2) Does the definition of “term” in
proposed § 321.2(g) adequately describe
the various aspects of mortgage credit
products that the proposed rule should
cover? If not, how should it be
modified? What would be the costs and
benefits of the modified definition?

(3) Does the definition of “commercial
communication” in § 321.2(a)
adequately describe the conduct the
proposed rule should cover? If not, how
should it be modified? What would be
the costs and benefits of the modified
definition?

Does the definition adequately
address communications made in
languages other than English that the
proposed rule should cover? If not, how
should it be modified? What would be
the costs and benefits of the modified
definition?

(4) Does the definition of “person” in
§ 321.2(f) adequately describe those
whom the proposed rule should cover?
If not, how should it be modified? For
example, should any other entities be

covered? What would be the costs and
benefits of the modified definition?

(i) Should state-chartered credit
unions be excluded from coverage? Why
or why not? Should such an exclusion
apply to all forms of state-chartered
credit unions, or only to some of these
entities? Why or why not?

(ii) Should subsidiaries or affiliates of
banks and thrifts be excluded from
coverage? Why or why not?

2. Section 321.3: Prohibited
Representations

(1) Proposed § 321.3 bans persons
from making misrepresentations in
commercial communications regarding
any term of any mortgage credit product
and provides numerous non-exclusive
examples pertaining to fees, costs,
obligations, or characteristics of, or
associated with, the product. It also
includes misrepresentations of any of
the conditions on or related to the
availability of the product. How
widespread is each prohibited
misrepresentation? Should any of the
misrepresentations be deleted? Why?
Should any other misrepresentations be
added? Is so, what other
misrepresentations should be added?
Why?

(2) The proposed rule does not
specifically address practices related to
persons giving substantial assistance or
support to those who make
misrepresentations covered by the
proposed rule and who know or
consciously avoid knowing that those
they assist are engaging in such
conduct. Some individuals and
companies engaged in unlawful
practices may rely on the support and
assistance of other persons. In some
nonmortgage transaction cases, for
example, the Commission has charged
lead generators — who obtained
information from consumers for use by
third parties — with providing knowing,
substantial assistance in violation of the
TSR.153

Should the rule include a specific
prohibition on the provision of
substantial assistance or support to
others who violate the rule? If so, what
specific conduct should be covered by
the rule? What evidence exists that
mortgage entities receive substantial
assistance or support from other persons
to deceptively advertise mortgage credit
product terms? What evidence exists
about the types of persons who provide
such substantial assistance or support to

153 The Commission has previously included
“assisting and facilitating” counts in at least two
dozen cases filed under the TSR. See, e.g., FTC v.
Assail, Inc., No. W03CA007 (W.D. Tex. 2004);
United States v. DirecTV, Inc., No. SACV05 1211
DOC (C.D. Cal. 2005).
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others? For example, is there evidence
that lead generators or third-party
vendors provide substantial assistance
to mortgage entities, by identifying
potential customers or performing back-
room operations, in support of those
who engage in practices that would
violate the proposed rule? What
evidence exists that persons may know
or consciously avoid knowing that the
mortgage entities they assist are making
misrepresentations covered by the rule?
What evidence exists that consumers are
likely to be injured from any such
substantial assistance and support?
What would be the costs and benefits of
such a prohibition?

(3) Increasingly, many consumers in
our society use languages other than
English as their primary language.15¢ As
a result, consumers may be exposed to
more advertisements and offers that
“mix languages” in connection with
mortgage products.155 For example, in a
recent FTC case, the Commission
alleged that a mortgage broker engaged
in deception when it offered payments
and other mortgage terms in promotions
to Spanish-speaking borrowers in
Spanish, but the terms in the documents
at closing, which were provided only in
English, were less favorable.156 One
comment submitted in response to the
MAP ANPR raises concerns about
practices involving non-English
speakers. It notes that, in some
instances, sales and loan representatives
of some home builders or their affiliated
lenders have conducted transactions
primarily in Spanish, but mortgage
documents were provided only in
English, making it difficult for buyers to
understand or reject mortgage terms.157

The proposed rule broadly prohibits
material misrepresentations in
commercial communications regardless
of the language in which the claim is
made. Are more protections warranted
to prevent the use of multiple languages
— or “mixing” languages — in a way that
makes it difficult for consumers to
understand mortgage terms? What
evidence exists of the use of mixed
languages in commercial

154 According to the 2000 Census, at least 18%
of the population (47 million people) speak a
language other than English at home. See U.S.
Census Bureau, Language Use and English-
Speaking Ability: 2000, at 2 (Oct. 2003), available
at (http://www.census.gov/prod/2003pubs/c2kbr-
29.pdf).

155 See supra note 111.

156 See FTC v. Mortgages Para Hispanos.com
Corp., No. 4:06-cv-19 (E.D. Tex. 2006). GAO is
currently studying the relationship between English
fluency and financial literacy and whether
individuals whose native language is a language
other than English are impeded in their financial
affairs. See Credit CARD Act §513.

157 See Laborers Int’l Union at 4-5.

communications for mortgage credit
product terms in a deceptive or unfair
manner? Is there evidence of mortgage
brokers or other entities, in marketing to
non-English speaking consumers, using
a language other than English to convey
a claim, while contradicting that claim
in English — e.g., using the consumer’s
primary language to convey a very low
interest rate, while using English to
communicate that the rate will increase
after only a few months? Have such
practices occurred in both open-end and
closed-end mortgage credit
advertisements? What evidence is there
of mortgages being marketed in
languages other than English with
contradictory information or additional
material terms provided only in English
in a manner that is deceptive or unfair?
Should the rule address the mixing of
languages in commercial
communications through disclosure
requirements? If so, how should it do
so? Should, for example, it prohibit the
use of a foreign language to convey
some material terms in a commercial
communication when other material
terms are disclosed only in English?
What would be the costs and benefits of
doing so?

3. Section 321.5: Recordkeeping

(1) Proposed § 321.5(a) requires a 24-
month document retention period.
Should the proposed rule include a
record retention requirement? Is the
specified period of time adequate for
effective and efficient law enforcement?
Does it impose unnecessary costs on
persons making commercial
communications covered by the
proposed rule? Should the Commission
consider an alternative retention period
— for example, a time period
commensurate with the five-year statute
of limitations for an FTC action for civil
penalties? If so, explain what would be
the appropriate time period, and why.

(2) Proposed § 321.5(a) sets forth
specific categories of records that
persons covered by the proposed rule
are required to retain. Do these
categories adequately describe the
records needed to ensure that covered
persons are complying with the
requirements of the proposed rule? If
not, how should the categories by
modified?

(3) Proposed § 321.5(b) permits
persons covered by the proposed rule to
retain documents in any form and in the
same manner, format, or place as they
keep such records in the ordinary
course of business. Is this flexibility
appropriate? Should the Commission
specify how documents should be
retained? If so, explain what would be

the appropriate standard for retaining
documents.

C. Other Issues
1. Effective Dates

The proposed rule generally prohibits
misrepresentations in commercial
communications about the terms of
mortgage credit products, consistent
with the prohibition on deceptive
claims that would violate Section 5 of
the FTC Act. The persons subject to the
proposed rule are within the
Commission’s jurisdiction under the
FTC Act, and thus are already
prohibited from such conduct.
Nonetheless, to afford affected persons
time to adjust to the proposed rule’s
new recordkeeping requirements, the
Commission proposes an effective date
of 30 days following publication of the
final rule in the Federal Register. Is this
time period appropriate? If yes, why? If
not, what period would be more
appropriate, and why? What would be
the costs and benefits of any such
modified time period?

2. Advertising Disclosures

The proposed rule does not require
affirmative advertising disclosures. Are
affirmative advertising disclosures
needed to prevent deception related to
commercial communications for
mortgage credit products? If so, what
advertising disclosures are needed, and
why is the failure to provide them
unfair or deceptive? Should these
advertising disclosures be triggered by
terms that may be included in the
commercial communication, or should
they be nontriggered disclosures that are
required in all commercial
communications for mortgage credit
products, regardless of the content of
the communication? Should any
advertising disclosures vary based on
the types of media in which the
commercial communication is made, for
example, direct mail, newspaper, radio,
television, or electronic? If so, how?

Should the rule incorporate any
mortgage advertising requirements that
the Board promulgated under Section
105 of TILA?158 If so, which should be
incorporated? Should the rule
incorporate the requirements that apply
to advertisements for open-end credit,
closed-end credit, or both?159 Should
the rule incorporate any other
requirements from Regulation Z, such as
those pertaining to “definitions” or
calculations of terms (that may appear
in the advertising requirements, among

158 See supra Parts I11.C.2 and IV.C.2 and note 28.
159 See, e.g., 12 CFR 226.16 and 226.24(c), (d), (e),
(f), and (g), respectively.
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others), such as the “finance charge” and
“APR”7160

Is a mortgage advertiser’s failure to
comply with any of Regulation Z’s
requirements an unfair or deceptive act
or practice under the FTC Act? Would
requiring mortgage advertisers to
comply with any of Regulation Z’s
requirements be reasonably related to
the prevention of unfair or deceptive
acts or practices? What are the
advantages and disadvantages of
incorporating disclosure requirements
into the rule?

For any advertising disclosures that
should be required, how should they be
reconciled with the disclosures required
in mortgage advertisements under TILA
and Regulation Z7? In addition, if the
rule were to include advertising
disclosure requirements, should all the
disclosure standards be the same as or
different from those in Regulation Z
(e.g., “clear and conspicuous”)?161
Should the analysis differ based on the
type of medium, for example, print,
radio, television, or electronic?

In addition, for any Regulation Z
disclosures that should be incorporated
into the rule, how should the rule
address changes over time that occur in
disclosures required by Regulation Z or
the Regulation Z Commentary? Would
additional requirements be needed to
address this issue? What forms of testing
or other empirical evidence, if any,
would be appropriate to measure the
effectiveness of any required advertising
disclosures in the rule? What would be
the costs and benefits of such testing?

D. Instructions for Submitting
Comments

Interested parties are invited to
submit written comments electronically
or in paper form. Comments should
refer to “Mortgage Acts and Practices —
Advertising Rulemaking, Rule No.
R011013” to facilitate the organization
of comments. Please note that your
comment — including your name and
your state — will be placed on the public
record of this proceeding, including on
the publicly accessible FTC website, at
(http://www.ftc.gov/os/
publiccomments.shtm).

Because comments will be made
public, they should not include any
sensitive personal information, such as

160 See, e.g., 12 CFR 226.2 (definitions); 12 CFR
226.4 (finance charge calculation); 12 CFR 226.14
(open-end APR calculation); and 12 CFR 226.22
(closed-end APR calculation).

161 See, e.g., 12 CFR 226.24(b). The Commission
is aware that different formulations of the “clear and
conspicuous” standard are used in Regulation Z,
including, in some instances, requirements for
“equally prominent,” “closely proximate,” or
“proximate” advertising disclosures. See 12 CFR
226.24(b), Supp. I, and 73 FR 44522.

any individual’s Social Security
number; date of birth; driver’s license
number or other state identification
number, or foreign country equivalent;
passport number; financial account
number; or credit or debit card number.
Comments also should not include any
sensitive health information, such as
medical records or other individually
identifiable health information. In
addition, comments should not include
any “[tlrade secrets and commercial or
financial information obtained from a
person and privileged or confidential
...,” as provided in Section 6(f) of the
FTC Act, 15 U.S.C. 46(f), and
Commission Rule 4.10(a)(2), 16 CFR
4.10(a)(2). Comments containing
material for which confidential
treatment is requested must be filed in
paper form, must be clearly labeled
“Confidential,” and must comply with
FTC Rule 4.9(c), 16 CFR 4.9(c).162

Because paper mail addressed to the
FTC is subject to delay due to
heightened security screening, please
consider submitting your comments in
electronic form. Comments filed in
electronic form should be submitted at
(https://ftcpublic.commentworks.com/
fte/mapadrulenprm) and following the
instructions on the web-based form. To
ensure that the Commission considers
an electronic comment, you must file it
on the web-based form at (https://
ftepublic.commentworks.com/ftc/
mapadrulenprm). If this Notice appears
at (http://www.regulations.gov/search/
Regs/home.html#home), you may also
file an electronic comment through that
website. The Commission will consider
all comments forwarded to it by
regulations.gov. You may also visit the
FTC website at (http://www.ftc.gov) to
read the Notice and the news release
describing it.

A comment filed in paper form
should include the reference “Mortgage
Acts and Practices — Advertising
Rulemaking, Rule No. R011013” both in
the text of the comment and on the
envelope, and should be mailed or
delivered to the following address:
Federal Trade Commission, Office of the
Secretary, Room H-135 (Annex W), 600
Pennsylvania Avenue, NW, Washington,
DC 20580. The FTC is requesting that
any comment filed in paper form be sent
by courier or overnight service, if
possible, because U.S. postal mail in the

162 The comment must be accompanied by an
explicit request for confidential treatment,
including the factual and legal basis for the request,
and must identify the specific portions of the
comment to be withheld from the public record.
The request will be granted or denied by the
Commission’s General Counsel, consistent with
applicable law and the public interest. See 16 CFR
4.9(c).

Washington, DC area and at the
Commission is subject to delay due to
heightened security precautions.

All comments on any proposed
recordkeeping requirements should
additionally be sent to the Office of
Management and Budget (OMB).
Comments may be submitted by U.S.
Postal Mail to: Office of Information and
Regulatory Affairs, Office of
Management and Budget, Attention:
Desk Officer for Federal Trade
Commission, New Executive Office
Building, Docket Library, Room 10102,
725 17th Street, NW, Washington, DC
20503. Comments, however, should be
submitted via facsimile to (202) 395-
5167 because U.S. Postal Mail is subject
to lengthy delays due to heightened
security precautions.

The FTC Act and other laws the
Commission administers permit the
collection of public comments to
consider and use in this proceeding as
appropriate. The Commission will
consider all timely and responsive
public comments it receives, whether
filed in paper or electronic form.
Comments received will be available to
the public on the FTC website, to the
extent practicable, at (http://
www.ftc.gov/os/publiccomments.htm).
As a matter of discretion, the
Commission makes every effort to
remove home contact information of
individuals before their comments are
place on the FTC website. More
information, including routine uses
permitted by the Privacy Act, may be
found in the FTC’s privacy policy, at
(http://www.ftc.gov/ftc/privacy.shtm).

V. Communications by Outside Parties
to the Commissioners or Their Advisors

Written communications and
summaries or transcripts of oral
communications respecting the merits
of this proceeding from any outside
party to any Commissioner or
Commissioner’s advisor will be placed
on the public record.163

VI. Paperwork Reduction Act

The Commission is submitting this
proposed rule and a Supporting
Statement to the OMB for review under
the Paperwork Reduction Act (PRA), 44
U.S.C. 3501-21. The recordkeeping
requirements?64 of the proposed rule
constitute a “collection of information”
for purposes of the PRA.165 The
proposed rule does not impose a

163 See 16 CFR 1.26(b)(5).

164 Proposed § 321.5 sets forth the recordkeeping
requirements.

165 See 44 U.S.C. 3502(3)(a).


https://ftcpublic.commentworks.com/ftc/mapadrulenprm
https://ftcpublic.commentworks.com/ftc/mapadrulenprm
https://ftcpublic.commentworks.com/ftc/mapadrulenprm
http://www.regulations.gov/search/Regs/home.html#home
http://www.regulations.gov/search/Regs/home.html#home
https://ftcpublic.commentworks.com/ftc/mapadrulenprm
https://ftcpublic.commentworks.com/ftc/mapadrulenprm
http://www.ftc.gov/os/publiccomments.shtm
http://www.ftc.gov/os/publiccomments.shtm
http://www.ftc.gov/os/publiccomments.htm
http://www.ftc.gov/os/publiccomments.htm
http://www.ftc.gov/ftc/privacy.shtm
http://www.ftc.gov
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disclosure requirement. The associated
PRA burden analysis follows:

A. Recordkeeping Requirements

As discussed in the preamble, the
proposed rule requires covered persons
to retain copies of materially different
commercial communications
disseminated and documents describing
or evidencing all mortgage credit
products available to consumers during
the relevant time period and all
additional products or services (such as
credit insurance or credit disability
insurance) that are or may be offered or
provided with the mortgage credit
products.166 A failure to keep such
records would be an independent
violation of the rule.

Commission staff believes these
recordkeeping requirements pertain to
records that are usual and customary
and kept in the ordinary course of
business for many covered persons,
such as mortgage brokers, lenders, and
servicers.167 As to these persons, the
retention of these documents does not
constitute a “collection of information,”
as defined by OMB’s regulations that
implement the PRA.168 Other covered
persons, however, such as real estate
agents and brokers, advertising agencies,
home builders, lead generators, rate
aggregators, and others, may not
currently maintain these records in the
ordinary course of business. Thus, the
recordkeeping requirements for those
persons would constitute a “collection
of information.”

B. Estimated Hours Burden and
Associated Labor Costs

Commission staff estimates that the
proposed rule’s recordkeeping
requirements will affect approximately
1.3 million persons?6® who would not

166 See Proposed § 321.5(a)(1)-(3).

167 Some covered persons, particularly mortgage
brokers and lenders, are subject to state
recordkeeping requirements for mortgage
advertisements. See, e.g., Fla. Stat. 494.00165
(2009); Ind. Code. Ann. 23-2-5-18 (2009); Minn.
Stat. 58.14 (2009); Wash. Rev. Code 19.146.060
(2010). Many mortgage brokers, lenders, and
servicers are also subject to state recordkeeping
requirements for mortgage transactions and related
documents, and these may include descriptions of
mortgage credit products. See, e.g., Mich. Comp.
Laws Serv. 445.1671 (2009); N.Y. Banking Law 597
(Consol. 2010); Tenn. Code Ann. 45-13-206 (2009).

168 See 44 U.S.C. 3502(3)(A); 5 CFR 1320.3(b)(2).

169 No general source provides precise numbers
of the various categories of covered persons.
Commission staff, therefore, has used the following
sources and inputs to arrive at this estimated total:
(1) 1.1 million real estate brokers and agents — from
the National Association of Realtors, see (http://
www.realtor.org) (last visited June 28, 2010); (2)
175,000 home builders — from the National
Association of Home Builders, see (http://
www.NAHB.org) (last visited June 28, 2010); (3) 350
finance companies — from the American Financial
Services Association, see (http://

otherwise retain such records in the
ordinary course of business. As noted,
this estimate includes real estate agents
and brokers, advertising agencies, home
builders, lead generators, rate
aggregators, and others that may provide
commercial communications regarding
mortgage credit product terms.170

Although the Commission cannot
estimate with precision the time
required to gather and file the required
records, it is reasonable to assume that
covered persons will each spend
approximately 3 hours per year to do
these tasks, for a total of 3.9 million
hours (1.3 million persons x 3 hours).
Staff further assumes that office support
file clerks will handle the proposed
rule’s record retention requirements at
an hourly rate of $13.63.171 Based upon
the above estimates and assumptions,
the total annual labor cost to retain and
file documents is $53,157,000 (3.9
million hours x $13.63 per hour).

Absent information to the contrary,
staff anticipates that existing storage
media and equipment that covered
persons use in the ordinary course of
business will satisfactorily
accommodate incremental
recordkeeping under the proposed rule.
Accordingly, staff does not anticipate
that the proposed rule will require any
new capital or other non-labor
expenditures.

C. Questions for Comment

The Commission invites comments
that will enable it to: (1) evaluate
whether the proposed record retention
requirements are necessary for the
proper performance of the functions of
the Commission, including whether the
information will have practical utility;
(2) evaluate the accuracy of the
Commission’s estimate of the burden of

www.afsaonline.org) (last visited June 28, 2010); (4)
22,170 advertising agencies — from the North
American Industry Classification System
Association’s database of U.S. businesses, see
(http://www.naics.com/naics54.htm) (last visited
June 28, 2010); (5) 1,000 lead generators and rate
aggregators — based on staff’s administrative
experience. These inputs add to 1,298,520; for
rounding, and to account further for potentially
unspecified other covered persons, however, staff
has increased the resulting total to 1.3 million.

170 The Commission does not know what
percentage of these persons are, in fact, engaged in
covered conduct under the proposed rule,
i.e.,providing commercial communications about
mortgage credit product terms. For purposes of
these estimates, the Commission has assumed all of
them are covered by the recordkeeping provisions
and are not retaining these records in the ordinary
course of business.

171 This estimate is based on mean hourly wages
for office file clerks provided by the Bureau of
Labor Statistics. See U.S. Bur. of Labor Statistics,
National Compensation Survey: Occupational
Earnings in the United States, 2009, Bulletin 2738,
June 2010, at 3-23, tbl. 3, available at (http://
www.bls.gov/ncs/ncswage2009.htm).

the proposed collection of information,
including the validity of the
methodology and assumptions used; (3)
enhance the quality, utility, and clarity
of the information to be collected; and
(4) minimize the burden of the
collection of information on those who
must comply, including through the use
of appropriate automated, electronic,
mechanical, or other technological
techniques or other forms of information
technology.

VII. Regulatory Flexibility Act

The Regulatory Flexibility Act of
1980172 requires the Commission to
provide an Initial Regulatory Flexibility
Analysis with a proposed rule, and a
Final Regulatory Flexibility Analysis
with a final rule, unless the Commission
certifies that it does not anticipate that
the proposed rule will have a significant
economic impact on a substantial
number of small entities.173

The Commission anticipates that the
proposed Mortgage Acts and Practices —
Advertising Rule will have no
significant economic impact on a
substantial number of small entities. As
noted above, the proposed rule will
prevent deceptive mortgage advertising
practices by prohibiting
misrepresentations and imposing a
related recordkeeping requirement. The
proposed rule’s reach is limited to
entities that are within the FTC’s
jurisdiction under the FTC Act. Under
the FTC Act, the Commission has
jurisdiction over any person,

1725 U.S.C. 601-612.

173 5 U.S.C. 603-605. Covered entities under the
proposed rule will be classified as small entities if
they satisfy the Small Business Administrator’s
relevant size standards, as determined by the Small
Business Size Standards component of the North
American Industry Classification System (NAICS),
available at (http://www.sba.gov/idc/groups/public/
documents/sba_homepage/serv_sstd_tablepdf.pdf).
Because a wide range of individuals and companies
may make representations in commercial
communications regarding any term of a mortgage
product, no one classification is applicable to this
rulemaking.

The range in size standard for most of the
potentially relevant professional and support
services is $7 million or less in annual receipts.
This standard applies to, for example, real estate
credit, mortgage and nonmortgage loan brokers,
other nondepository credit intermediation, other
activities related to credit intermediation (such as
servicing), secondary market financing (such as
Fannie Mae and Freddie Mac), marketing
consulting services, advertising agencies, public
relations agencies, display advertising, direct mail
advertising, advertising material distribution
services, other services related to advertising, and
all other professional, scientific and technical
services.

The range in size standard varies greatly for the
following other types of entities that are potentially
covered by the proposed rule: offices of real estate
agents and brokers ($2 million or less); housing
construction/builders ($33.5 million or less); and
credit unions ($175 million or less).


http://www.sba.gov/idc/groups/public/documents/sba_homepage/serv_sstd_tablepdf.pdf
http://www.sba.gov/idc/groups/public/documents/sba_homepage/serv_sstd_tablepdf.pdf
http://www.bls.gov/ncs/ncswage2009.htm
http://www.bls.gov/ncs/ncswage2009.htm
http://www.naics.com/naics54.htm
http://www.afsaonline.org
http://www.afsaonline.org
http://www.realtor.org
http://www.realtor.org
http://www.NAHB.org
http://www.NAHB.org
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partnership, or corporation that engages
in unfair or deceptive acts or practices
in or affecting commerce, excepting,
among others, banks, savings and loan
institutions, federal credit unions, non-
profits, and common carriers. Thus, the
proposed rule would broadly apply to
any covered entity that makes
representations in a commercial
communication about any term of a
mortgage credit product. Although the
Commission does not know the precise
number of entities that may be subject
to the proposed rule, it estimates that
the proposed rule will cover
approximately 1.35 million entities.174
This number includes mortgage lenders,
mortgage brokers, mortgage servicers,
real estate agents and brokers,
advertising agencies, home builders,
lead generators, rate aggregators, and
others under the Commission’s
jurisdiction. It is not known, however,
how many of those entities are small
entities, and the Commission welcomes
comment on those issues. The
Commission nonetheless believes that
the proposed rule will not have a
significant economic impact on any of
the small entities subject to it.

The proposed rule generally prohibits
misrepresentations, consistent with the
prohibition on deceptive claims that
would violate Section 5 of the FTC Act.
The proposed rule elaborates on this
prohibition by including specific
examples of types of misrepresentations
covered by the proposed rule, but it
does not require affirmative disclosures.
The entities subject to the proposed rule
are within the Commission’s
jurisdiction under the FTC Act, and
thus are already prohibited from such
conduct. The proposed rule imposes a
recordkeeping requirement, but it is
limited to a specific subset of relevant
documents that Commission staff
believes many entities covered by the
proposed rule already retain in the
ordinary course of business. For those
entities that may not already do so, staff
estimates minimal burden and expense
for each entity to comply with the

174 No general source provides precise numbers
of the various categories of covered persons.
Commission staff, therefore, has used the following
sources and inputs to arrive at this estimated total:
(1) 51,000 mortgage lenders and mortgage brokers
— from various online state regulatory agency
resources and the Nationwide Mortgage Licensing
System and Registry Consumer Access, see (http://
www.nmlsconsumeraccess.org) (last visited
between May 17 - June 28, 2010); (2) 60 mortgage
servicers — from several sources including lists of
servicers participating in various federal programs,
available at (http://makinghomeaffordable.gov/
contact_servicer.html) and (http://hopenow.com/
members.php) (both last visited June 28, 2010)
(excluding lenders who are also servicers under
these programs); and (3) 1.3 million others — see
supra note 169 (explaining estimate).

proposed rule’s requirements.1”5 For
these reasons, the Commission believes
that the proposed rule is not likely to
have a significant economic impact!76
on a substantial number of small
entities. Accordingly, this document
serves as notice to the Small Business
Administration of the Commission’s
certification that it does not anticipate
the proposed rule will have a significant
economic impact on a substantial
number of small entities. Nonetheless,
the FTC has prepared the following
analysis.

A. Description of the Reasons That
Action by the Agency is Being
Considered

The Commission proposes, and seeks
comment on, a proposed rule to
implement Section 626 of the Omnibus
Appropriations Act, as amended by the
Credit CARD Act, which directs the
Commission to initiate a rulemaking
related to unfair or deceptive acts or
practices with respect to mortgage loans.
Section 511 of the Credit CARD Act
clarified that the rule will cover only
those entities over which the FTC has
jurisdiction under the FTC Act. Through
this document, the Commission
proposes, and seeks comment on,
prohibited misrepresentations and
recordkeeping provisions aimed at
mortgage credit product commercial
communications in order to prevent
deceptive practices that harm
consumers, consistent with the goals of
the Act.

B. Statement of the Objectives of, and
Legal Basis for, the Proposed Rule

The proposed rule is intended to
implement Section 626 of the Omnibus
Appropriations Act, as amended by the
Credit CARD Act, which directs the
Commission to initiate a rulemaking
related to unfair or deceptive acts or
practices with respect to mortgage loans.
Through the rulemaking, the
Commission seeks to prevent deceptive
acts and practices in the mortgage
advertising industry, which has been
the subject of numerous law
enforcement actions under Section 5 of
the FTC Act and TILA.

175 Staff estimates that the annual labor cost for
each covered person to file or retain documents
under the recordkeeping provisions is $39.72 (3
hours x $13.24 per hour). See supra Part VI.B.

176 Cf. U.S. Small Bus. Admin. Office of
Advocacy, A Guide for Government Agencies — How
to Comply with the Regulatory Flexibility 19 (2003),
available at (http://www.sba.gov/advo/laws/
rfaguide.pdf) (citing 126 Cong. Rec. S10,938 (Aug.
6, 1980) (identifying 175 annual staff hours for
recordkeeping as a “significant impact”)).

C. Small Entities to Which the Proposed
Rule Will Apply

The proposed rule will apply to any
person who makes any representation in
any commercial communication
regarding any term of any mortgage
credit product. Based upon its
knowledge of the industry, the
Commission believes that a variety of
individuals and companies under its
jurisdiction will be covered by the
proposed rule, including but not limited
to mortgage lenders, mortgage brokers,
mortgage servicers, real estate agents
and brokers, advertising agencies, home
builders, lead generators, rate
aggregators, and others.

In response to a request for comments
in the ANPR, the Commission received
no empirical data regarding the numbers
or revenues of any of these types of
entities. On the basis of other available
data, however, Commission staff
estimates that there are approximately
1.35 million entities subject to the
proposed rule.7” However, staff does
not have sufficient data to readily
estimate the number of such covered
persons, if any, that are small entities.
Accordingly, the Commission
specifically requests additional
comment on: (1) the number of
individuals and companies that make
commercial communications regarding
mortgage credit products; and (2) the
number of such entities, if any, that are
small entities.

D. Projected Reporting, Recordkeeping,
and Other Compliance Requirements

The proposed rule sets forth specific
categories of records that covered
persons would be required to retain.
The Commission believes that these
recordkeeping requirements are
necessary to ensure that covered entities
are complying with the requirements of
the proposed rule. They would enable
the Commission to review copies of
commercial communications for any
misrepresentations that violate the rule
and to bring law enforcement actions as
appropriate. The Commission
recognizes that recordkeeping
provisions impose compliance costs;
however, many covered entities already
retain in the ordinary course of business
the types of documents that the
proposed rule would require be
retained. For those entities that may not
already do so, staff estimates minimal
burden and expense for each entity to
comply with the requirements.178 To

177 See supra note 169.

178 See supra Part VI.B (discussing professional
skills and equipment that staff estimates are needed
for compliance).


http://makinghomeaffordable.gov/contact_servicer.html
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further reduce any burden, the proposed
rule would permit covered entities to
keep the records in any legible form and
in the same manner, format, or place as
they keep such records in the ordinary
course of business. The proposed rule
also attempts to avoid imposing any
unnecessary burden by limiting the
recordkeeping requirements only to, for
example, “materially different”
commercial communications. It also
limits the timeframe for recordkeeping
to 24 months.

E. Duplicative, Overlapping, or
Conflicting Federal Rules

As noted above, TILA (including
HOEPA) and Regulation Z regulate
mortgage advertisements. The states
have also enacted various laws or
regulations that address aspects of
deceptive mortgage advertising
practices. None of the federal or state
measures duplicates the specificity and
breadth of practices, or diversity of
entities covered in the proposed rule. In
addition, the Commission does not
believe that its proposed rule conflicts
with any of these other requirements,
but it invites comment on this issue.179

As noted above, the Commission is
not proposing any affirmative disclosure
requirements, but it is has requested
comment on whether any such
disclosures are needed to prevent
deception related to commercial
communications for mortgage credit

products.180 However, such disclosures
could raise substantial conflicts with
other mortgage advertising
requirements, including those in TILA
and Regulation Z. The Commission is
interested in receiving comments in this
area.181

F. Significant Alternatives to the
Proposed Rule Amendments

As previously noted, the proposed
rule is intended to prevent deceptive
acts and practices in mortgage
advertising. The proposed rule is
intended to achieve that goal without
creating unnecessary compliance costs.
Thus, the Commission does not propose
to impose any affirmative disclosure
requirements for advertisements at this
time. Further, as discussed above,
Commission staff believes that many
covered entities already retain in the
ordinary course of business the types of
documents that the proposed rule
would require be retained. In addition,
proposed § 321.5(b) states that entities
may keep such records in any legible
form and in the same manner, format, or
place as they keep such records in the
ordinary course of business.

The proposed rule also limits the
types of information that must be
retained to avoid imposing any
unnecessary burden. For example,
covered persons must retain only
“materially different” versions of
commercial communications and

related materials. Finally, the proposed
rule calls for a 24-month record
retention period, which the Commission
believes would strike an appropriate
balance between ensuring efficient and
effective compliance efforts, while
avoiding the imposition of unnecessary
costs.

Furthermore, the recordkeeping
requirements are format-neutral; they
would not preclude the use of electronic
methods that might reduce compliance
burdens. In addition, the Commission is
not aware of any feasible or appropriate
exemptions for small entities because
the proposed rule attempts to minimize
compliance burdens for all entities.

Nonetheless, the Commission seeks
additional comment regarding: (1) the
existence of small entities for which the
proposed rule would have a significant
economic impact, and (2) suggested
alternatives, including potential
exemptions for small entities, that
would reduce the economic impact of
the proposed rule on such small
entities. If the comments filed in
response to this document identify any
small entities that would be
significantly affected by the proposed
rule, as well as alternatives that would
reduce compliance costs on such
entities, the Commission will consider
the feasibility of such alternatives and
determine whether they should be
incorporated into any final rule.

TABLE A - LIST OF COMMENTERS AND SHORT-NAMES/ACRONYMS

Short-name/Acronym

Commenter

Adcock
ABA

ASA
Anderson
AG Mass.
Beasley
BECU
Bracco
CRL
Ciavarella
CMC/AFSA
CUNA
Crosby
EJF
Freddie Mac
Feinman
Flaker
Franciulli
GCUA
Goodman
Harris

HPC
Howard
Kochanski
Laborers Int'l Union
MBA

MICA

179 See supra notes 117-118 and accompanying
text.

Adcock

American Bankers Association
American Society of Appraisers
Anderson, Lisa

Attorney General, Commonwealth of Massachusetts
Beasley

Boeing Employees’ Credit Union
Bracco, Larry

Center for Responsible Lending
Ciavarella (3 comments)
Consumer Mortgage Coalition and American Financial Services Association
Credit Union National Association

Crosby, Tracy

Empire Justice Center

Federal Home Loan Mortgage Corporation
Feinman, Anita

Flaker

Franciulli, Patricia

Georgia Credit Union Affiliates

Goodman, Al

Harris, Kathleen

Housing Policy Council

Howard, Marilyn (2 comments)

Kochanski, David

Laborers International Union of North America
Mortgage Bankers Association

Mortgage Insurance Companies of America

180 See supra Parts I11.C.2 and IV.C.2.

181 See id.
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TABLE A - LIST OF COMMENTERS AND SHORT-NAMES/ACRONYMS—Continued

Short-name/Acronym

Commenter

NAR National Association of REALTORS

NASCUS National Association of State Credit Union Supervisors
NCRC National Community Reinvestment Coalition
NCLC National Consumer Law Center

Norman Norman

Obduskey Obduskey, Dennis (2 comments)

P. P. (Anonymous)

Reid Reid, Harry (United States Senate)

Rice Rice, Richard

Scheu Scheu, Toni

Smith Smith, J.

Tucker Tucker, James

Yachovich Yackovich, Beverly G. & Edward

Yoshida Yoshida, Gena

Zager Zager, Jeremy (Sterling Van Dyke Credit Union)

TABLE B - LIST OF FTC MORTGAGE ADVERTISING ENFORCEMENT ACTIONS

® FTC v. Assocs. First Capital Corp., No. 1:01-00606 (N.D. Ga. 2001)

® FTC v. Capital City Mortg. Corp., No. 1:98CV237 (D.D.C. 1998)

® FTC v. Chase Fin. Funding, Inc., No. SACV04-549 GLT (ANx) (C.D. Cal. 2004)
® FTC v. First Alliance Mortg. Co., No. SACV 00-964 DOC (EEx) (C.D. Cal. 2000)
® FTC v. Mortgages Para Hispanos.com Corp., No. 4:06-cv-19 (E.D. Tex. 2006)
® FTC v. Ranney, No. 04-F-1065 (MJW) (D. Colo. 2004)

® FTC v. Ryan, No. 1:09-cv-00535-HHK (D.D.C. 2009)

® FTC v. OSI Fin. Servs., Inc., No. 02-C-5078 (N.D. Ill. 2002)

® FTC v. Safe Harbour Found. of Fla., Inc., No. 08-C-1185 (N.D. Ill. 2008)

® FTC v. 30 Minute Mortg., Inc., No. 03-60021 (S.D. Fla. 2003)

® In re Am. Nationwide Mortg. Co., Inc., F.T.C. Dkt. No. C-4249 (2009)

® In re Felson Builders, Inc., 119 F.T.C. 642 (1995)

® In re FirstPlus Fin. Group, Inc., F.T.C. Dkt. No. C-3984 (2000)

® /n re Lomas Mortg. U.S.A., Inc., 116 F.T.C. 1062 (1993)

® In re Michael Gendrolis, F.T.C. Dkt. No. C-4248 (2009)

® |n re Shiva Venture Group, Inc., F.T.C. Dkt. No. C-4250 (2009)

® United States v. Mercantile Mortg. Co., No. 02-C-5079 (N.D. Ill. 2002)

® United States v. Unicor Funding, Inc., No. 9901228 (C.D. Cal. 1999)

§321.1 Scope of regulations in this part.

This part implements the Omnibus
Appropriations Act of 2009, sec. 626,
Pub. L. 111-8, 123 Stat. 524 (2009) (15
U.S.C. 1638 note), as amended by the
Credit Card Accountability
Responsibility and Disclosure Act of
2009, sec. 511, Pub. L. 111-24, 123 Stat.
1734 (2009) (15 U.S.C. 1638 note). This
part applies to persons over which the
Federal Trade Commission has
jurisdiction under the Federal Trade
Commission Act.

VIII. Proposed Rule
List of Subjects in 16 CFR part 321

Advertising, Communications,
Consumer protection, Credit, Mortgages,
Trade practices

m For the reasons set forth in the
preamble, the Federal Trade
Commission is proposing to amend title
16, Code of Federal Regulations, by
adding a new part 321, to read as
follows:

§321.2 Definitions.

(a) “Commercial communication”
means any written or verbal statement,
illustration, or depiction, whether in
English or any other language, that is
designed to effect a sale or create
interest in purchasing goods or services,
whether it appears on or in a label,
package, package insert, radio,
television, cable television, brochure,
newspaper, magazine, pamphlet, leaflet,

PART 321 - MORTGAGE ACTS AND
PRACTICES — ADVERTISING RULE

Section Contents

321.1 Scope of regulations in this part.
321.2 Definitions.

321.3 Prohibited representations.
321.4 Waiver not permitted.

321.5 Recordkeeping requirements.
321.6 Actions by states.

321.7 Severability.

Authority: Sec. 626, Pub. L. 111-8, 123
Stat. 524 (15 U.S.C. 1638 note), as amended
by sec. 511, Pub. L. 111-24, 123 Stat. 1734
(15 U.S.C. 1638 note).

circular, mailer, book insert, free
standing insert, letter, catalogue, poster,
chart, billboard, public transit card,
point of purchase display, film, slide,

audio program transmitted over a
telephone system, telemarketing script,
onhold script, upsell script, training
materials provided to telemarketing
firms, program-length commercial
(“infomercial”), the Internet, cellular
network, or any other medium.
“Commercial communication” includes
but is not limited to promotional
materials and items as well as Web
pages.

(b) “Consumer” means a natural
person to whom a mortgage credit
product is offered or extended.

(c) “Credit” means the right to defer
payment of debt or to incur debt and
defer its payment.

(d) “Dwelling” means a residential
structure that contains one to four units,
whether or not that structure is attached
to real property. The word includes an
individual condominium unit,
cooperative unit, mobile home, and
trailer, if it is used as a residence.

(e) “Mortgage credit product” means
any form of credit that is secured by real
property or a dwelling and that is
offered or extended to a consumer
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primarily for personal, family, or
household purposes.

(f) “Person” means any individual,
group, unincorporated association,
limited or general partnership,
corporation, or other business entity.

(g) “Term” means any of the fees,
costs, obligations, or characteristics of or
associated with the product. It also
includes any of the conditions on or
related to the availability of the product.

§321.3 Prohibited representations.

It is a violation of this rule for any
person to make any material
misrepresentation, expressly or by
implication, in any commercial
communication, regarding any term of
any mortgage credit product, including
but not limited to misrepresentations
about:

(a) The interest charged for the
mortgage credit product, including but
not limited to misrepresentations
concerning: (1) the amount of interest
that the consumer owes each month that
is included in the consumer’s payments,
loan amount, or total amount due, or (2)
whether the difference between the
interest owed and the interest paid is
added to the total amount due from the
consumer;

(b) The annual percentage rate, simple
annual rate, periodic rate, or any other
rate;

(c) The existence, nature, or amount
of fees or costs to the consumer
associated with the mortgage credit
product, including but not limited to
misrepresentations that no fees are
charged;

(d) The existence, cost, payment
terms, or other terms associated with
any additional product or feature that is
or may be sold in conjunction with the
mortgage credit product, including but
not limited to credit insurance or credit
disability insurance;

(e) The terms, amounts, payments, or
other requirements relating to taxes or
insurance associated with the mortgage
credit product, including but not
limited to misrepresentations about: (1)
whether separate payment of taxes or
insurance is required, or (2) the extent
to which payment for taxes or insurance
is included in the loan payments, loan
amount, or total amount due from the
consumer;

(f) Any prepayment penalty
associated with the mortgage credit
product, including but not limited to
misrepresentations concerning the
existence, nature, amount, or terms of
such penalty;

(g) The variability of interest,
payments, or other terms of the
mortgage credit product, including but

not limited to misrepresentations using
the word “fixed;”
(h) Any comparison between:

(1) Any rate or payment that will be
available for a period less than the full
length of the mortgage credit product,
and

(2) Any actual or hypothetical rate or
payment;

(i) The type of mortgage credit
product, including but not limited to
misrepresentations that the product is or
involves a fully amortizing mortgage;

(j) The amount of the obligation, or
the existence, nature, or amount of cash
or credit available to the consumer in
connection with the mortgage credit
product, including but not limited to
misrepresentations that the consumer
will receive a certain amount of cash or
credit as part of a mortgage credit
transaction;

(k) The existence, number, amount, or
timing of any minimum or required
payments, including but not limited to
misrepresentations about any payments
or that no payments are required in a
reverse mortgage or other mortgage
credit product;

(1) The potential for default under the
mortgage credit product, including but
not limited to misrepresentations
concerning the circumstances under
which the consumer could default for
nonpayment of taxes, insurance, or
maintenance, or for failure to meet other
obligations;

(m) The effectiveness of the mortgage
credit product in helping the consumer
resolve difficulties in paying debts,
including but not limited to
misrepresentations that any mortgage
credit product can reduce, eliminate, or
restructure debt or result in a waiver or
forgiveness, in whole or in part, of the
consumer’s existing obligation with any
person;

(n) The association of the mortgage
credit product or any provider of such
product with any other person or
program, including but not limited to
misrepresentations that:

(1) The provider is, or is affiliated
with, any governmental entity or other
organization, or

(2) The product is or relates to a
government benefit, or is endorsed,
sponsored by, or affiliated with any
government or other program, including
but not limited to through the use of
formats, symbols, or logos that resemble
those of such entity, organization, or
program;

(o) The source of any commercial
communication, including but not
limited to misrepresentations that a
commercial communication is made by

or on behalf of the consumer’s current
mortgage lender or servicer;

(p) The right of the consumer to reside
in the dwelling that is the subject of the
mortgage credit product, or the duration
of such right, including but not limited
to misrepresentations concerning how
long or under what conditions a
consumer with a reverse mortgage can
stay in the dwelling;

(q) The consumer’s ability or
likelihood to obtain any mortgage credit
product or terms, including but not
limited to misrepresentations
concerning whether the consumer has
been preapproved or guaranteed for any
such product or terms;

(r) The consumer’s ability or
likelihood to obtain a refinancing or
modification of any mortgage credit
product or terms, including but not
limited to misrepresentations
concerning whether the consumer has
been preapproved or guaranteed for any
such refinancing or modification; and

(s) The availability, nature, or
substance of counseling services or any
other expert advice offered to the
consumer regarding any mortgage credit
product term, including but not limited
to the qualifications of those offering the
services or advice.

§321.4 Waiver not permitted.

Any attempt by any person to obtain
a waiver from any consumer of any
protection provided by, or any right of
the consumer under, this rule
constitutes a violation of this rule.

§321.5 Recordkeeping requirements.

(a) Any person subject to this rule
shall keep, for a period of twenty-four
months from the last date of
dissemination of the applicable
commercial communication, the
following evidence of compliance with
this rule:

(1) Copies of all materially different
commercial communications
disseminated, including but not limited
to sales scripts, training materials,
related marketing materials, websites,
and weblogs;

(2) Documents describing or
evidencing all mortgage credit products
available to consumers during the time
period in which each commercial
communication was disseminated,
including but not limited to the names
and terms of each such mortgage credit
product available to consumers; and

(3) Documents describing or
evidencing all additional products or
services (such as credit insurance or
credit disability insurance) that are or
may be offered or provided with the
mortgage credit products available to
consumers during the time period in
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which each commercial communication
was disseminated, including but not
limited to the names and terms of each
such additional product or service
available to consumers.

(b) Any person subject to this rule
may keep the records required by
paragraph (a) of this section in any
legible form, and in the same manner,
format, or place as they keep such
records in the ordinary course of
business. Failure to keep all records
required under paragraph (a) of this
section shall be a violation of this rule.

§321.6 Actions by states.

Any attorney general or other officer
of a state authorized by the state to bring
an action under this part may do so
pursuant to Section 626(b) of the
Omnibus Appropriations Act of 2009,
sec. 626, Pub. L. 111-8, 123 Stat. 524
(2009) (15 U.S.C. 1638 note), as
amended by the Credit Card
Accountability Responsibility and
Disclosure Act of 2009, sec. 511, Pub. L.
111-24, 123 Stat. 1734 (2009) (15 U.S.C.
1638 note).

§321.7 Severability.

The provisions of this rule are
separate and severable from one
another. If any provision is stayed or
determined to be invalid, it is the
Commission’s intention that the
remaining provisions shall continue in
effect.

By direction of the Commission.

Donald S. Clark,
Secretary.

[FR Doc. 2010-24353 Filed 9-29-10: 8:45 am]
BILLING CODE 6750-01-S

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-119046—10]
RIN 1545-BJ54

Requirements of a Statement
Disclosing Uncertain Tax Positions;
Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to notice of proposed
rulemaking and a notice of public
hearing.

SUMMARY: This document contains a
correction to a notice of proposed
rulemaking and a notice of public
hearing that was published in the
Federal Register on Thursday,
September 9, 2010 (75 FR 54802)

allowing the IRS to require corporations
to file a schedule disclosing uncertain
tax positions related to the tax return as
required by the IRS.

FOR FURTHER INFORMATION CONTACT:
Kathryn Zuba, (202) 622—-3400 (not toll-
free number).

SUPPLEMENTARY INFORMATION:
Background

The correction notice that is the
subject of this document is under
section 6012 of the Internal Revenue
Code.

Need for Correction

As published, the notice of proposed
rulemaking and notice of public hearing
(REG-119046-10) contains an error that
may prove to be misleading and is in
need of clarification.

Correction of Publication

Accordingly, the publication of the
notice of proposed rulemaking and
notice of public hearing (REG-119046—
10), which was the subject of FR Doc.
2010-22624, is corrected as follows:

On page 54802, column 3, under the
caption DATES, lines 4 and 5, the
language “public hearing scheduled for
October 15, 2010, at 10 a.m., must be
received” is corrected to read “public
hearing scheduled for October 19, 2010,
at 10 a.m., must be received”

LaNita Van Dyke,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel, (Procedure and Administration).
[FR Doc. 2010-24488 Filed 9-29-10; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 901

[SATS No. AL-075-FOR; Docket ID: OSM-
2010-0009]

Alabama Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Proposed rule; public comment
period and opportunity for public
hearing on proposed amendment.

SUMMARY: We, the Office of Surface
Mining Reclamation and Enforcement
(OSM), are announcing receipt of a
proposed amendment to the Alabama
regulatory program (Alabama program)
under the Surface Mining Control and
Reclamation Act of 1977 (SMCRA or the
Act). Alabama proposes revisions to its

Program regarding their Surface Mining
Commission, who is eligible to apply for
and obtain a mining license, hearing
officers, license fees, and several minor
editorial changes throughout the
document such as changing “him” to
“him or her” and “chairman” to “chair”.
Alabama intends to revise its program to
improve operational efficiency.

This document gives the times and
locations that the Alabama program and
proposed amendment to that program
are available for your inspection, the
comment period during which you may
submit written comments on the
amendment, and the procedures that we
will follow for the public hearing, if one
is requested.

DATES: We will accept written
comments on this amendment until

4 p.m., c.d.t., November 1, 2010. If
requested, we will hold a public hearing
on the amendment on October 25, 2010.
We will accept requests to speak at a
hearing until 4 p.m., c.d.t. on October
15, 2010.

ADDRESSES: You may submit comments,
identified by SATS No. AL-075-FOR by
any of the following methods:

e E-mail: swilson@osmre.gov. Include
“SATS No. AL-075-FOR” in the subject
line of the message.

e Mail/Hand Delivery: Sherry Wilson,
Director, Birmingham Field Office,
Office of Surface Mining Reclamation
and Enforcement, 135 Gemini Circle,
Suite 215, Homewood, Alabama 35209.

e Fax:(205) 290-7280.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name and
docket number for this rulemaking. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
“Public Comment Procedures” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
review copies of the Alabama program,
this amendment, a listing of any
scheduled public hearings, and all
written comments received in response
to this document, you must go to the
address listed below during normal
business hours, Monday through Friday,
excluding holidays. You may receive
one free copy of the amendment by
contacting OSM’s Birmingham Field
Office or going to http://
www.regulations.gov.

Sherry Wilson, Director, Birmingham
Field Office, Office of Surface Mining
Reclamation and Enforcement, 135
Gemini Circle, Suite 215, Homewood,
Alabama 35209, Telephone: (205) 290—
7282, E-mail: swilson@osmre.gov.
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In addition, you may review a copy of
the amendment during regular business
hours at the following location:
Alabama Surface Mining Commission,
1811 Second Ave., P.O. Box 2390,
Jasper, Alabama 35502-2390,
Telephone: (205) 221-4130.

FOR FURTHER INFORMATION CONTACT:
Sherry Wilson, Director, Birmingham
Field Office. Telephone: (205) 290—
7282. E-mail: swilson@osmre.gov.
SUPPLEMENTARY INFORMATION:

I. Background on the Alabama Program

II. Description of the Proposed Amendment
III. Public Comment Procedures

IV. Procedural Determinations

I. Background on the Alabama Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its program
includes, among other things, “a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of this Act * * *; and
rules and regulations consistent with
regulations issued by the Secretary
pursuant to this Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the Alabama
program effective May 20, 1982. You
can find background information on the
Alabama program, including the
Secretary’s findings, the disposition of
comments, and the conditions of
approval of the Alabama program in the
May 20, 1982, Federal Register (47 FR
22030). You can also find later actions
concerning the Alabama program and
program amendments at 30 CFR 901.10,
901.15 and 901.16.

II. Description of the Proposed
Amendment

By letter dated May 12, 2010
(Administrative Record No. AL-661),
and revised on July 14, 2010
(Administrative Record No. AL-661—
006), Alabama sent us an amendment to
its program under SMCRA (30 U.S.C.
1201 et seq.) at its own initiative. Below
is a summary of the changes proposed
by Alabama. The full text of the program
amendment is available for you to read
at the locations listed above under
ADDRESSES.

A. Alabama Code § 9-16-73(b)

This change adds the requirements
that members of the seven member
Commission reflect the racial, gender,
geographic, urban/rural and economic
diversity of the state. This seven

member board appointed by the
Governor with the advice and consent of
the Alabama State Senate is, pursuant to
the approved state program, vested with
the power and authority to implement
the state Title V program acting through
its director and staff.

B. Alabama Code § 9-16-73(g)

Authorizes the Commission to meet
once every month rather than once
every 30 days as previously required.

C. Alabama Code § 9-16-74(4)

This addition allows the Commission
to promulgate rules and regulations
charging reasonable fees for
administration of Act provisions
including, but not limited to, fees for the
certification, renewals, and continuing
education of certified blaster applicants.

D. Alabama Code § 9-16-77(b)

Amends existing provisions for the
hiring or contracting with Hearing
Officers to preside over administrative
appeals of agency actions. Continues the
existing requirements that Hearing
Officers be members in good standing
with the Alabama State Bar and have no
direct or indirect interests in a surface
or underground coal mine operation.
Adds a prohibition against hearing
officers having been employed by or
having represented a coal mine operator
within the previous 24 months.

E. Alabama Code § 9-16-78(d)

Deletes existing provision of law that
Hearing Officer facilities be located in a
facility apart from Commission offices.

F. Alabama Code § 9-16-81(b)

Alabama’s approved program requires
that coal operators apply for and obtain
a surface coal mining license as a
qualification for engaging in surface coal
mining operations within Alabama.
Section 3 of Act No. 2010-153 amends
the existing license statute to require
that only citizens of the United States or
persons legally present in the United
States with appropriate documentation
from the Federal government and that
possess a mining license may engage in
surface coal mining operations within
Alabama.

G. Alabama Code § 9-16-81(f)(1)

Modifies existing law to remove a
fixed $1,000 fee and allow the
Commission to establish by rule the
initial fee for a mining license and
annual license update fees. Such fees
must be reasonable in amount.

H. Alabama Code § 9-16-93(b)

Deletes requirement of existing law
that a cessation order alleging imminent

harm or danger include a citation for an
expeditious hearing before an
administrative hearing officer. The
amendment conforms the Alabama
Statute to the requirements of the
corresponding Federal SMCRA
provisions.

II1. Public Comment Procedures

Under the provisions of 30 CFR
732.17(h), we are seeking your
comments on whether the amendment
satisfies the applicable program
approval criteria of 30 CFR 732.15. If we
approve the amendment, it will become
part of the State program.

Electronic or Written Comments

If you submit written comments, they
should be specific, confined to issues
pertinent to the proposed regulations,
and explain the reason for any
recommended change(s). We appreciate
any and all comments, but those most
useful and likely to influence decisions
on the final regulations will be those
that either involve personal experience
or include citations to and analyses of
SMCRA, its legislative history, its
implementing regulations, case law,
other pertinent State or Federal laws or
regulations, technical literature, or other
relevant publications.

We cannot ensure that comments
received after the close of the comment
period (see DATES) or sent to an address
other than those listed (see ADDRESSES)
will be included in the docket for this
rulemaking and considered.

Public Availability of Comments

Before including your address, phone
number, e-mail address, or other
personal identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you can ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

Public Hearing

If you wish to speak at the public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT by
4 p.m., c.d.t. on October 15, 2010. If you
are disabled and need reasonable
accommodations to attend a public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT. We
will arrange the location and time of the
hearing with those persons requesting
the hearing. If no one requests an
opportunity to speak, we will not hold
a hearing.
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To assist the transcriber and ensure an
accurate record, we request, if possible,
that each person who speaks at the
public hearing provide us with a written
copy of his or her comments. The public
hearing will continue on the specified
date until everyone scheduled to speak
has been given an opportunity to be
heard. If you are in the audience and
have not been scheduled to speak and
wish to do so, you will be allowed to
speak after those who have been
scheduled. We will end the hearing after
everyone scheduled to speak and others
present in the audience who wish to
speak, have been heard.

Public Meeting

If only one person requests an
opportunity to speak, we may hold a
public meeting rather than a public
hearing. If you wish to meet with us to
discuss the amendment, please request
a meeting by contacting the person
listed under FOR FURTHER INFORMATION
CONTACT. All such meetings are open to
the public and, if possible, we will post
notices of meetings at the locations
listed under ADDRESSES. We will make
a written summary of each meeting a
part of the administrative record.

IV. Procedural Determinations

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866.

Other Laws and Executive Orders
Affecting Rulemaking

When a State submits a program
amendment to OSM for review, our
regulations at 30 CFR 732.17(h) require
us to publish a notice in the Federal
Register indicating receipt of the
proposed amendment, its text or a
summary of its terms, and an
opportunity for public comment. We
conclude our review of the proposed
amendment after the close of the public
comment period and determine whether
the amendment should be approved,
approved in part, or not approved. At
that time, we will also make the
determinations and certifications
required by the various laws and
executive orders governing the
rulemaking process and include them in
the final rule.

List of Subjects in 30 CFR Part 901

Intergovernmental relations, Surface
mining, Underground mining.

Dated: July 28, 2010.
Ervin J. Barchenger,
Regional Director, Mid-Continent Region.
[FR Doc. 201024598 Filed 9-29-10; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 918

[SATS No. LA-023-FOR; Docket ID: OSM-
2010-0005]

Louisiana Regulatory Program/
Abandoned Mine Land Reclamation
Plan

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Proposed rule; public comment
period and opportunity for public
hearing on proposed amendment.

SUMMARY: We, the Office of Surface
Mining Reclamation and Enforcement
(OSM), are announcing receipt of a
proposed amendment to the Louisiana
regulatory program (Louisiana program)
and the Louisiana abandoned mine land
reclamation plan (Louisiana plan) under
the Surface Mining Control and
Reclamation Act of 1977 (SMCRA or the
Act). The proposed amendment consists
of revisions, additions, and deletions of
regulations pertaining to definitions;
lands eligible for remining; general
provisions for review of permit
application information and entry of
information into AVS; review of
applicant, operator, and ownership and
control information; review of permit
history; review of compliance history;
permit eligibility determination;
unanticipated events or conditions at
remining sites; eligibility for
provisionally issued permits; written
findings for permit application
approval; initial review and finding
requirements for improvidently issued
permits; suspension or rescission
requirements for improvidently issued
permits; who may challenge ownership
or control listings and findings; how to
challenge an ownership or control
listing or finding; burden of proof for
ownership or control challenges; written
agency decision on challenges to
ownership or control listings or
findings; post-permit issuance
requirements for regulatory authorities
and other actions based on ownership,
control, and violation information; post-
permit issuance information
requirements for permittees; transfer,
assignment, or sale of permit rights;
certifying and updating existing permit

application information; providing
applicant and operator information;
providing permit history information;
providing violation information;
backfilling and grading: previously
mined areas; and cessation orders; and
contractor eligibility. The amendment is
intended to revise the Louisiana
program to be no less effective than the
corresponding Federal regulations and
the Louisiana plan to be consistent with
the Federal regulations.

This document gives the times and
locations that the Louisiana program,
Louisiana plan, and this proposed
amendment are available for your
inspection, the comment period during
which you may submit written
comments on the amendment, and the
procedures that we will follow for the
public hearing, if one is requested.

DATES: We will accept written
comments on this amendment until 4
p.m., c.d.t., November 1, 2010. If
requested, we will hold a public hearing
on the amendment on October 25, 2010.
We will accept requests to speak at a
hearing until 4 p.m., c.d.t. on October
15, 2010.

ADDRESSES: You may submit comments,
identified by SATS No. LA-023-FOR,
by any of the following methods:

e E-mail: swilson@osmre.gov. Include
“SATS No. LA-023-FOR?” in the subject
line of the message.

e Mail/Hand Delivery: Sherry Wilson,
Director, Birmingham Field Office,
Office of Surface Mining Reclamation
and Enforcement, 135 Gemini Circle,
Suite 215, Homewood, Alabama 35209.

e Fax:(205) 290-7280.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name and
docket number for this rulemaking. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
“Public Comment Procedures” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
review copies of the Louisiana program,
Louisiana plan, this amendment, a
listing of any scheduled public hearings,
and all written comments received in
response to this document, you must go
to the address listed below during
normal business hours, Monday through
Friday, excluding holidays. You may
receive one free copy of the amendment
by contacting OSM’s Birmingham Field
Office or going to http://
www.regulations.gov.

Sherry Wilson, Director, Birmingham
Field Office, Office of Surface Mining
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Reclamation and Enforcement, 135
Gemini Circle, Suite 215, Homewood,
Alabama 35209, Telephone: (205) 290—
7282, E-mail: swilson@osmre.gov.

In addition, you may review a copy of
the amendment during regular business
hours at the following location:
Inspection and Mining Division,
Louisiana Department of Natural
Resources, Office of Conservation, 617
North 3rd Street, 8th Floor, Baton
Rouge, Louisiana 70802, Telephone:
(225) 342-5515.

FOR FURTHER INFORMATION CONTACT:
Sherry Wilson, Director, Birmingham
Field Office, Telephone: (205) 290—
7282. E-mail: swilson@osmre.gov.

SUPPLEMENTARY INFORMATION:

1. Background on the Louisiana Program

II. Description of the Proposed Amendment
III. Public Comment Procedures

IV. Procedural Determinations

I. Background on the Louisiana
Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its program
includes, among other things, “a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of this Act * * *; and
rules and regulations consistent with
regulations issued by the Secretary
pursuant to this Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the Louisiana
program effective October 10, 1980. You
can find background information on the
Louisiana program, including the
Secretary’s findings, the disposition of
comments, and the conditions of
approval of the Louisiana program in
the October 10, 1980, Federal Register
(45 FR 67340). You can also find later
actions concerning the Louisiana
program and program amendments at 30
CFR 918.10, 918.15, and 918.16.

The Abandoned Mine Land
Reclamation Program was established
by Title IV of the Act in response to
concerns over extensive environmental
damage caused by past coal mining
activities. The program is funded by a
reclamation fee collected on each ton of
coal that is produced. The money
collected is used to finance the
reclamation of abandoned coal mines
and for other authorized activities.
Section 405 of the Act allows States and
Indian Tribes to assume exclusive
responsibility for reclamation activity
within the State or on Indian lands if

they develop and submit to the
Secretary of the Interior for approval, a
program (often referred to as a plan) for
the reclamation of abandoned coal
mines. On the basis of these criteria, the
Secretary of the Interior approved the
Louisiana plan on November 10, 1986.
You can find background information
on the Louisiana plan, including the
Secretary’s findings, the disposition of
comments, and the approval of the plan
in the November 10, 1986, Federal
Register (51 FR 40795). You can find
later actions concerning the Louisiana
plan and amendments to the plan at 30
CFR 918.25.

II. Description of the Proposed
Amendment

By letter dated March 4, 2010
(Administrative Record No. LA-369),
Louisiana submitted a proposed
amendment to its program and plan
pursuant to SMCRA. Louisiana
submitted the proposed amendment in
response to a September 30, 2009, letter
(Administrative Record No. LA—368)
that OSM sent to Louisiana in
accordance with 30 CFR 732.17(c) and
included a section related to its plan on
its own initiative. Below is a summary
of the changes proposed by Louisiana.
The full text of the program and plan
amendment is available for you to read
at the locations listed above under
ADDRESSES.

A. Section 105. Definitions

1. Louisiana proposes to add the
definition for Applicant/Violator
System or AVS.

2. Louisiana proposes to add the
definition for Control or controller.

3. Louisiana proposes to delete the
definition for Knowingly.

4. Louisiana proposes to add the
definition for Knowing or knowingly.

5. Louisiana proposes to delete the
definition for Owned or Controlled and
Owns or Controls.

6. Louisiana proposes to add the
definition for Own, owner, or
ownership.

7. Louisiana proposes to revise the
definition for Transfer, Assignment or
Sale of Rights.

8. Louisiana proposes to add the
definition for Violation.

9. Louisiana proposes to add the
definition for Willful or willfully.

10. Louisiana proposes to delete the
definition for Willfully.

11. Louisiana proposes to delete the
definition for Willful Violation.

B. Section 2913. Lands Eligible for
Remining

Louisiana proposes to add this section
to closely follow 30 CFR 785.25.

C. Section 3113. Review of Permit
Application

Louisiana proposes to revise this
section to closely follow 30 CFR 773.8—
773.13 by:

(1) Replacing paragraphs C, D, E, and
F with new paragraphs C, D, E, and F,
and by

(2) adding paragraphs G and H.

D. Section 3114. Eligibility for
Provisionally Issued Permits

Louisiana proposes to add new
paragraphs A, B, and C to closely follow
30 CFR 773.14.

E. Section 3115. Criteria for Permit
Approval or Denial

Louisiana proposes to add paragraphs
A. 17, A. 18, and A. 19 to closely follow
30 CFR 773.15.

F. Section 3127. Improvidently Issued
Permits: General Procedures

Louisiana proposes to replace
paragraphs A, B, and C, with new
paragraphs A, B, G, D, and E to closely
follow 30 CFR 733.21.

G. Section 3129. Improvidently Issued
Permits: Rescission Procedures

Louisiana proposes to revise this
section to closely follow 30 CFR 773.23
by:

(1) Revising the title by adding
“Suspension or,” and by

(2) revising paragraph A via several
editorial changes.

H. Section 3131. Challenges to
Ownership or Control Listings and
Findings

Louisiana proposes to add this section
to closely follow 30 CFR 773.25.

L Section 3133. Challenging an
Ownership or Control Listing or Finding

Louisiana proposes to add this section
to closely follow 30 CFR 773.26.

J. Section 3135. Burden of Proof for
Ownership or Control Challenges

Louisiana proposes to add this section
to closely follow 30 CFR 773.27.

K. Section 3137. Written Decision on
Challenges to Ownership or Control
Listings or Findings

Louisiana proposes to add this section
to closely follow 30 CFR 773.28.

L. Chapter 35. Permit Reviews and
Renewals; Transfers, Sale and
Assignment of Rights Granted under
Permits

Louisiana proposes to revise this
chapter title by adding additional
language to closely follow 30 CFR 774
title.
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M. Section 3521. Post Permit Issuance
Requirements for Regulatory Authorities
and Other Actions Based on Ownership,
Control, and Violation Information

Louisiana proposes to add this section
to closely follow 30 CFR 774.11.

N. Section 3523. Post-Permit Issuance
Information Requirements for
Permittees

Louisiana proposes to add this section
to closely follow 30 CFR 774.12.

O. Section 3517. Transfer, Assignment
or Sale of Permit Rights: Obtaining
Approval

Louisiana proposes to amend
paragraph C.1 to closely follow 30 CFR
774.17.

P. Section 2304. Certifying and
Updating Existing Permit Application
Information

Louisiana proposes to add this section
to closely follow 30 CFR 778.9.

Q. Section 2305. Identification of
Interests

Louisiana proposes to amend
paragraphs A.1, A.2, A.3, and A.4 to
closely follow 30 CFR 778.11.

R. Section 2307. Compliance
Information

Louisiana proposes to amend
paragraphs A.1 and A.3 to closely
follow 30 CFR 778.14.

S. Section 5414. Backfilling and
Grading: Previously Mined Areas

Louisiana proposed to add this
section to closely follow 30 CFR
816.106.

T. Section 6501. Cessation Orders

Louisiana proposes to amend
paragraph G to closely follow 30 CFR
843.11.

U. Section 8509. Contractor Eligibility

Louisiana proposed to add this
section to closely follow 30 CFR 874.16.

II1. Public Comment Procedures

Under the provisions of 30 CFR
732.17(h), we are seeking your
comments on whether the amendment
satisfies the applicable program
approval criteria of 30 CFR 732.15. If we
approve the amendment, it will become
part of the State program.

Under the provisions of 30 CFR
884.15(a), we are requesting comments
on whether the amendment satisfies the
applicable State reclamation plan
approval criteria of 30 CFR 884.14. If we
approve the amendment, it will become
part of the Louisiana plan.

Electronic or Written Comments

If you submit written comments, they
should be specific, confined to issues
pertinent to the proposed regulations,
and explain the reason for any
recommended change(s). We appreciate
any and all comments, but those most
useful and likely to influence decisions
on the final regulations will be those
that either involve personal experience
or include citations to and analyses of
SMCRA, its legislative history, its
implementing regulations, case law,
other pertinent State or Federal laws or
regulations, technical literature, or other
relevant publications.

We cannot ensure that comments
received after the close of the comment
period (see DATES) or sent to an address
other than those listed (see ADDRESSES)
will be included in the docket for this
rulemaking and considered.

Public Availability of Comments

Before including your address, phone
number, e-mail address, or other
personal identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you can ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

Public Hearing

If you wish to speak at the public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT by 4
p.m., c.d.t. on October 15, 2010. If you
are disabled and need reasonable
accommodations to attend a public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT. We
will arrange the location and time of the
hearing with those persons requesting
the hearing. If no one requests an
opportunity to speak, we will not hold
a hearing.

To assist the transcriber and ensure an
accurate record, we request, if possible,
that each person who speaks at the
public hearing provide us with a written
copy of his or her comments. The public
hearing will continue on the specified
date until everyone scheduled to speak
has been given an opportunity to be
heard. If you are in the audience and
have not been scheduled to speak and
wish to do so, you will be allowed to
speak after those who have been
scheduled. We will end the hearing after
everyone scheduled to speak and others
present in the audience who wish to
speak, have been heard.

Public Meeting

If only one person requests an
opportunity to speak, we may hold a
public meeting rather than a public
hearing. If you wish to meet with us to
discuss the amendment, please request
a meeting by contacting the person
listed under FOR FURTHER INFORMATION
CONTACT. All such meetings are open to
the public and, if possible, we will post
notices of meetings at the locations
listed under ADDRESSES. We will make
a written summary of each meeting a
part of the administrative record.

IV. Procedural Determinations

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866.

Other Laws and Executive Orders
Affecting Rulemaking

When a State submits a program
amendment to OSM for review, our
regulations at 30 CFR 732.17(h) require
us to publish a notice in the Federal
Register indicating receipt of the
proposed amendment, its text or a
summary of its terms, and an
opportunity for public comment. We
conclude our review of the proposed
amendment after the close of the public
comment period and determine whether
the amendment should be approved,
approved in part, or not approved. At
that time, we will also make the
determinations and certifications
required by the various laws and
executive orders governing the
rulemaking process and include them in
the final rule.

List of Subjects in 30 CFR Part 918
Intergovernmental relations, Surface
mining, Underground mining.
Dated: April 7, 2010.
William Joseph,
Acting Regional Director, Mid-Continent
Region.
[FR Doc. 2010-24601 Filed 9-29-10; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement
30 CFR Part 944

[SATS No. UT-047-FOR; Docket ID OSM-
2010-0012]

Utah Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
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ACTION: Proposed rule; public comment
period and opportunity for public
hearing on proposed amendment.

SUMMARY: We are announcing receipt of
a proposed amendment to the Utah
regulatory program (hereinafter, the
“Utah program”) under the Surface
Mining Control and Reclamation Act of
1977 (“SMCRA” or “the Act”). Utah
proposes revisions to and additions of
rules about Valid Existing Rights
(“VER”). Utah intends to revise its
program to be consistent with the
corresponding Federal regulations.

This document gives the times and
locations that the Utah program and
proposed amendment to that program
are available for your inspection, the
comment period during which you may
submit written comments on the
amendment, and the procedures that we
will follow for the public hearing, if one
is requested.

DATES: We will accept written
comments on this amendment until

4 p.m., m.d.t. November 1, 2010. If
requested, we will hold a public hearing
on the amendment on October 25, 2010.
We will accept requests to speak until

4 p.m., m.d.t. on October 15, 2010.

ADDRESSES: You may submit comments
by either of the following two methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. This proposed
rule has been assigned Docket ID: OSM—
2010-0012. If you would like to submit
comments through the Federal
eRulemaking Portal, go to http://
www.regulations.gov and follow the
instructions.

¢ Mail/Hand Delivery/Courier: James
F. Fulton, Chief Denver Field Division,
Office of Surface Mining Reclamation
and Enforcement, 1999 Broadway, Suite
3320, Denver, CO 80202.

For detailed instructions on
submitting comments and additional
information on the rulemaking process,
see the “IIl. Public Comment
Procedures” in the SUPPLEMENTARY
INFORMATION section of this document.

In addition to viewing the docket and
obtaining copies of documents at
http://www.regulations.gov, you may
review copies of the Utah program, this
amendment, a listing of any public
hearings, and all written comments
received in response to this document at
the addresses listed below during
normal business hours, Monday through
Friday, excluding holidays. You may
also receive one free copy of the
amendment by contacting OSM’s
Denver Office.

James F. Fulton, Chief, Denver Field

Division, Office of Surface Mining

Reclamation and Enforcement, 1999

Broadway, Suite 3320, Denver, CO
80202, (303) 293-5015,
jfulton@OSMRE.gov.

John R. Baza, Director, Utah Division of
0il, Gas and Mining, 1594 West North
Temple, Suite 1210, Salt Lake City,
UT 84116, (801) 538-5334,
johnbaza@utah.gov.

FOR FURTHER INFORMATION CONTACT:
James F. Fulton, Chief, Denver Field
Division, Office of Surface Mining
Reclamation and Enforcement, 1999
Broadway, Suite 3320, Denver, CO
80202 Telephone: (303) 293-5015.
Internet: jfulton@OSMRE.gov.
SUPPLEMENTARY INFORMATION:

I. Background on the Utah Program

II. Description of the Proposed Amendment
II. Public Comment Procedures

IV. Procedural Determinations

I. Background on the Utah Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its State program
includes, among other things, “a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of this Act * * *;and
rules and regulations consistent with
regulations issued by the Secretary
pursuant to this Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the Utah
program on January 21, 1981. You can
find background information on the
Utah program, including the Secretary’s
findings, the disposition of comments,
and the conditions of approval of the
Utah program in the January 21, 1981,
Federal Register (46 FR 5899). You can
also find later actions concerning Utah’s
program and program amendments at 30
CFR 944.15, and 944.30.

II. Description of the Proposed
Amendment

By letter dated August 9, 2010, Utah
sent us a proposed amendment to its
program (Administrative Record No.
UT-1224) under SMCRA (30 U.S.C.
1201 et seq.). Utah sent the amendment
in response to a February 1, 2008, letter
(Administrative Record No. UT-1223)
that we sent to Utah. The letter notified
Utah that OSM’s December 17, 2000,
Valid Existing Rights rule changes had
been upheld in court and the State
should respond to our September 19,
2000, letter (Administrative Record No.
UT-1149) sent in accordance with 30
CFR 732.17(c). That letter required Utah
to submit amendments to ensure its
program remains consistent with the

Federal program. This amendment
package is intended to address all
required rule changes pertaining to
Valid Existing Rights.

Specifically, Utah proposes to amend
its administrative rules at R645—100—
200 (Definitions); R645—-103—224; R645—
103-225; R645-103-230 through R645—
103-240; R645-201-328; R645-201—
342; R645-300-133; R645-301-115; and
R645-301-411. The full text of the
program amendment is available for you
to read at the locations listed above
under ADDRESSES.

II1. Public Comment Procedures

Under the provisions of 30 CFR
732.17(h), we are seeking your
comments on whether the amendment
satisfies the applicable program
approval criteria of 30 CFR 732.15. If we
approve the amendment, it will become
part of the Utah program.

Electronic or Written Comments

If you submit written comments, they
should be specific, confined to issues
pertinent to the proposed regulations,
and explain the reason for any
recommended change(s). We appreciate
any and all comments, but those most
useful and likely to influence decisions
on the final regulations will be those
that either involve personal experience
or include citations to and analyses of
SMCRA, its legislative history, its
implementing regulations, case law,
other pertinent Tribal or Federal laws or
regulations, technical literature, or other
relevant publications.

We cannot ensure that comments
received after the close of the comment
period (see DATES) or sent to an address
other than those listed above (see
ADDRESSES) will be included in the
docket for this rulemaking and
considered.

Public Availability of Comments

Before including your address, phone
number, e-mail address, or other
personal identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available in the
electronic docket for this rulemaking at
http://www.regulations.gov. While you
can ask us in your comment to withhold
your personal identifying information
from public review, we cannot
guarantee that we will be able to do so.

Public Hearing

If you wish to speak at the public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT by
4 p.m., m.d.t. on October 15, 2010. If
you are disabled and need reasonable


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:jfulton@OSMRE.gov
mailto:johnbaza@utah.gov
mailto:jfulton@OSMRE.gov

Federal Register/Vol.

75, No. 189/ Thursday, September 30, 2010/Proposed Rules

60377

accommodations to attend a public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT. We
will arrange the location and time of the
hearing with those persons requesting
the hearing. If no one requests an
opportunity to speak, we will not hold
the hearing. If only one person
expresses an interest, a public meeting
rather than a hearing may be held, with
the results included in the docket for
this rulemaking.

To assist the transcriber and ensure an
accurate record, we request, if possible,
that each person who speaks at a public
hearing provide us with a written copy
of his or her comments. The public
hearing will continue on the specified
date until everyone scheduled to speak
has been given an opportunity to be
heard. If you are in the audience and
have not been scheduled to speak and
wish to do so, you will be allowed to
speak after those who have been
scheduled. We will end the hearing after
everyone scheduled to speak and others
present in the audience who wish to
speak, have been heard.

IV. Procedural Determinations

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Other Laws and Executive Orders
Affecting Rulemaking

When a State submits a program
amendment to OSM for review, our
regulations at 30 CFR 732.17(h) require
us to publish a notice in the Federal
Register indicating receipt of the
proposed amendment, its text or a
summary of its terms, and an
opportunity for public comment. We
conclude our review of the proposed
amendment after the close of the public
comment period and determine whether
the amendment should be approved,
approved in part, or not approved. At
that time, we will also make the
determinations and certifications
required by the various laws and
executive orders governing the
rulemaking process and include them in
the final rule.

List of Subjects in 30 CFR Part 944
Intergovernmental relations, Surface
mining, Underground mining.
Dated: August 12, 2010.
Allen D. Klein,
Director, Western Region.
[FR Doc. 2010-24599 Filed 9-29-10; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF THE TREASURY

31 CFR Part 103
RIN 1506-AB01
Financial Crimes Enforcement

Network; Cross-Border Electronic
Transmittals of Funds

AGENCY: Financial Crimes Enforcement
Network (FinCEN), Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: FinCEN, a bureau of the
Department of the Treasury (Treasury),
to further its efforts against money
laundering and terrorist financing, and
is proposing to issue regulations that
would require certain banks and money
transmitters to report to FinCEN
transmittal orders associated with
certain cross-border electronic
transmittals of funds (CBETFs). FinCEN
is also proposing to require an annual
filing with FinCEN by all banks of a list
of taxpayer identification numbers of
accountholders who transmitted or
received a CBETF.

DATES: Written comments are welcome
and must be received on or before
December 29, 2010 [See the Compliance
Date heading of the SUPPLEMENTARY
INFORMATION for further dates.]

ADDRESSES: Those submitting comments
are encouraged to do so via the Internet.
Comments submitted via the Internet
may be submitted at http://
www.regulations.gov/search/index.jsp
with the caption in the body of the text,
“Attention: Cross-Border Electronic
Transmittals of Funds.” Comments may
also be submitted by written mail to:
Financial Crimes Enforcement Network,
Department of the Treasury, P.O. Box
39, Vienna, VA 22183, Attention: Cross-
Border Electronic Transmittals of
Funds. Please submit your comments by
one method only. All comments
submitted in response to this notice of
proposed rulemaking will become a
matter of public record, therefore, you
should submit only information that
will be available publicly.

Instructions: Comments may be
inspected, between 10 a.m. and 4 p.m.,
in the FinCEN reading room in Vienna,
VA. Persons wishing to inspect the
comments submitted must obtain in
advance an appointment with the
Disclosure Officer by telephoning (703)
905-5034 (not a toll free call). In
general, FinCEN will make all
comments publicly available by posting
them on http://www.regulations.gov/
search/index.jsp.

FOR FURTHER INFORMATION CONTACT: The
FinCEN regulatory helpline at (800)
949-2732 and select Option 3.

SUPPLEMENTARY INFORMATION:

I. Statutory Provisions

The Bank Secrecy Act (BSA) (Pub. L.
91-508, codified at 12 U.S.C. 1829b and
1951-1959, and 31 U.S.C. 5311-5314
and 5316-5332) authorizes the Secretary
of the Treasury (Secretary) to require
financial institutions to keep records
and file reports that the Secretary
determines have a high degree of
usefulness in criminal, tax, or regulatory
investigations or proceedings, or in
intelligence or counterintelligence
matters to protect against international
terrorism. The authority of the Secretary
to administer the BSA has been
delegated to the Director of FinCEN. The
BSA was amended by the Annunzio-
Wylie Anti-Money Laundering Act of
1992 (Pub. L. 102-550) (Annunzio-
Wylie). Annunzio-Wylie authorizes the
Secretary and the Board of Governors of
the Federal Reserve System (the Board)
to jointly issue regulations requiring
insured banks to maintain records of
domestic funds transfers.? In addition,
Annunzio-Wylie authorizes the
Secretary and the Board to jointly issue
regulations requiring insured banks and
certain nonbank financial institutions to
maintain records of international funds
transfers and transmittals of funds.2
Annunzio-Wylie requires the Secretary
and the Board, in issuing regulations for
international funds transfers and
transmittals of funds, to consider the
usefulness of the records in criminal,
tax, or regulatory investigations or
proceedings, and the effect of the
regulations on the cost and efficiency of
the payments system.?

The Intelligence Reform and
Terrorism Prevention Act of 2004 (Pub.
L. 108—458) amended the BSA to require
the Secretary to prescribe regulations
“requiring such financial institutions as
the Secretary determines to be
appropriate to report to the Financial
Crimes Enforcement Network certain
cross-border electronic transmittals of
funds, if the Secretary determines that
reporting of such transmittals is
reasonably necessary to conduct the
efforts of the Secretary against money
laundering and terrorist financing.”

II. Background Information

A. Current Regulations Regarding Funds
Transfers

On January 3, 1995, FinCEN and the
Board jointly issued a rule that requires

112 U.S.C. 1829b(b)(2) (2006). Treasury has
independent authority to issue regulations requiring
nonbank financial institutions to maintain records
of domestic transmittals of funds.

212 U.S.C. 1829b(b)(3) (2006).

31d.
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banks and nonbank financial
institutions to collect and retain
information on certain funds transfers
and transmittals of funds (Funds
Transfer Rule).4 At the same time,
FinCEN issued the “travel rule,” which
requires banks and nonbank financial
institutions to include certain
information on funds transfers and
transmittals of funds to other banks or
nonbank financial institutions.?

The recordkeeping and travel rules
provide uniform recordkeeping and
transmittal requirements for financial
institutions and are intended to help
law enforcement and regulatory
authorities detect, investigate, and
prosecute money laundering and other
financial crimes by preserving an
information trail about persons sending
and receiving funds through the funds
transfer system.

Under the “travel rule,” a financial
institution acting as the transmittor’s
financial institution must obtain and
include in the transmittal order the
following information on transmittals of
funds of $3,000 or more: (a) Name and,
if the payment is ordered from an
account, the account number of the
transmittor; (b) the address of the
transmittor; (c) the amount of the
transmittal order; (d) the execution date
of the transmittal order; (e) the identity
of the recipient’s financial institution;
(f) as many of the following items as are
received with the transmittal order: the
name and address of the recipient, the
account number of the recipient, and
any other specific identifier of the
recipient; and (g) either the name and
address or the numerical identifier of
the transmittor’s financial institution. A
financial institution acting as an
intermediary financial institution must
include in its respective transmittal
order the same data points listed above,
if received from the sender.6

Furthermore, under the recordkeeping
rule, of the information listed above, a
financial institution must retain the
following data points for transmittals of
funds of $3,000 or more:

o If acting as a transmittor’s financial
institution, either the original,
microfilmed, copied, or electronic
record of the information received, or
the following data points: (a) The name
and address of the transmittor; (b) the
amount of the transmittal order; (c) the
execution date of the transmittal order;
(d) any payment instructions received
from the transmittor with the transmittal

431 CFR 103.33(e) (2009) (Recordkeeping
requirements for banks); 31 CFR 103.33(f) (2009)
(Recordkeeping requirements for nonbank financial
institutions).

531 CFR 103.33(g) (2009).

631 CFR 103.33(g)(1)—(2) (2009).

order; (e) the identity of the recipient’s
financial institution; (f) as many of the
following items as are received with the
transmittal order: the name and address
of the recipient, the account number of
the recipient, and any other specific
identifier of the recipient; and (g) if the
transmittor’s financial institution is a
nonbank financial institution, any form
relating to the transmittal of funds that
is completed or signed by the person
placing the transmittal order.”

e If acting as an intermediary
financial institution, or a recipient
financial institution, either the original,
microfilmed, copied, or electronic
record of the received transmittal
order.8

The recordkeeping rule requires that
the data be retrievable and available
upon request to FinCEN, to law
enforcement, and to regulators to whom
FinCEN has delegated BSA compliance
examination authority. A broad range of
government agencies regularly compel
under their respective authorities (e.g.,
subpoena or warrant) financial
institutions to provide information
maintained pursuant to the
recordkeeping rule, albeit in ad hoc and
sometimes inconsistent and overlapping
ways, depending upon the agency or
investigator.

B. FATF Special Recommendation VII

Shortly after the attacks of September
11, 2001, the Financial Action Task
Force (the FATF) 9 adopted several
special recommendations designed to
stem the financing of terrorism. Special
Recommendation VII (SR VII) was
developed with the objective of
preventing terrorists and other criminals
from having unfettered access to wire
transfers for moving their funds and
detecting such misuse when it occurs.1°

The FATF in adopting SR VII found
that, “due to the potential terrorist
financing threat posed by small wire
transfers, countries should aim for the
ability to trace all wire transfers and
should minimize thresholds taking into
account the risk of driving transactions
underground.” The interpretive note to
Special Recommendation VII goes on to
say that countries may adopt a de

731 CFR 103.33(e)(1)(), ()(1)() (2009).

831 CFR 103.33(e)(1)(ii)—(iii), (f)(1)(ii)—(iii) (2009).

9The FATF is a 36-member inter-governmental
policy-making body with the purpose of
establishing international standards, and
developing and promoting policies, both at national
and international levels, to combat money
laundering and terrorist financing. See generally
http://www.fatf-gafi.org. The United States is a
member of the FATF.

10 Revised Interpretative Note to Special
Recommendation VII: Wire Transfers, FATF (Feb.
29, 2008), http://www.fatf-gafi.org/dataoecd/16/34/
40268416.pdf.

minimis standard of $1,000, below
which countries could exempt
institutions from reporting or
maintaining records.

C. 9/11 Commission and Section 6302

On November 27, 2002, President
Bush signed legislation creating the
National Commission on Terrorist
Attacks Upon the United States (9/11
Commission) (Pub. L. 107-306), which
was directed to investigate the “facts
and circumstances relating to the
terrorist attacks of September 11, 2001,”
including those involving intelligence
agencies, law enforcement agencies,
diplomacy, immigration issues and
border control, the flow of assets to
terrorist organizations, and the role of
congressional oversight and resource
allocation.1? To fulfill its mandate, the
9/11 Commission reviewed over 2.5
million pages of documents, conducted
interviews of some 1,200 individuals in
ten countries, and held 19 days of
public hearings featuring testimony
from 160 witnesses.

In conducting its review, the 9/11
Commission focused a significant
amount of inquiry into the financial
transactions undertaken by the 19
hijackers and their associates. The
Commission estimated that $400,000—
$500,000 was used to support the
execution of the attacks of September
11, 2001.12 The Commission noted that
the transactions were not inherently
suspicious and the low volumes of the
transactions would not have raised
alarm at the financial institutions
processing the transactions. The
Commission also noted that no
suspicious activity reports (SARs) were
filed on these transactions prior to the
attacks of September 11, 2001.13 The
Commission determined that the current
reporting and recordkeeping
requirements contained in the BSA were
insufficient to detect terrorist financing
because of the inability of financial
institutions to use typical money
laundering typologies to detect terrorist
financing transactions.4

The 9/11 Commission, through its
final report and the August 23, 2004
testimony of its Vice-Chairman,*® noted
that vigorous efforts to track terrorist
financing must remain front and center

11 The Final Report of the National Commission
on Terrorist Attacks Upon the United States (9/11
Commission Report) (July 22, 2004), http://
www.9-11commission.gov/report/911Report.pdf.

12]d. at 169.

13]d. at 528 n. 116.

14 See National Commission on Terrorist Attacks
Upon the United States, Terrorist Financing Staff
Monograph, 54-58 (2004).

159/11 Commission at 382 (Testimony provided
by Mr. Lee Hamilton, Vice-Chairman).
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in U.S. counterterrorism efforts. The
Commission also found that “terrorists
have shown considerable creativity in
their methods for moving money.” 16
Expanding upon this point in his
August 23, 2004 testimony, 9/11
Commission Vice-Chairman Hamilton
stated: “While we have spent significant
resources examining the ways al Qaeda
raised and moved money, we are under
no illusions that the next attack will use
similar methods. As the government has
moved to close financial vulnerabilities
and loopholes, al Qaeda adapts. We
must continually examine our system
for loopholes that al Qaeda can exploit,
and close them as they are uncovered.
This will require constant efforts on the
part of this Committee, working with
the financial industry, their regulators
and the law enforcement and
intelligence community.”

In response to the findings of the 9/
11 Commission, Congress passed the
Intelligence Reform and Terrorism
Prevention Act of 2004 (IRTPA),17
which was signed into law on December
17, 2004, by President Bush. IR-TPA
encourages the sharing of information
across intelligence agencies, protects the
civil liberties and privacy of
individuals, and provides processes
through which intelligence agencies can
obtain additional intelligence necessary
to protect the United States and its
citizens. Specifically, section 6302,
codified under 31 U.S.C. 5318(n),
requires that the Secretary study the
feasibility of “requiring such financial
institutions as the Secretary determines
to be appropriate to report to [FinCEN]
certain cross-border electronic
transmittals of funds, if the Secretary
determines that reporting of such
transmittals is reasonably necessary to
conduct the efforts of the Secretary
against money laundering and terrorist
financing.” The law further requires that
the regulations be prescribed in final
form “before the end of the 3-year period
beginning on the date of enactment of
the [Act].” 18

Although no particular provision of
IRTPA on its own would have
prevented the attacks of September 11,
2001, together these provisions are
designed to close the loop-holes that
would allow future attacks of a similar
design. For example, of the $400,000 to
$500,000 used to fund the September
11, 2001 attacks, an estimated $130,000
was received by CBETFs sent from
supporters overseas. Several of those
transactions were above the $3000
reporting threshold and involved a

16 Id. at 383.
17 Public Law 108—458, 118 Stat. 3638 (2004).
1831 U.S.C. 5318(n) (2006).

transmittor or recipient who was either
an active target of an investigation at the
time the transfer was made, or could
have been recognized as a person of
interest under the new IRTPA
intelligence sharing provisions.

D. Feasibility of a Cross-Border
Electronic Funds Transfer Reporting
System Under the Bank Secrecy Act

Section 6302 of IRTPA requires that,
prior to prescribing the contemplated
regulations, the Secretary submit a
report to Congress that: (a) Identified the
information in CBETF's that might be
found in particular cases to be
reasonably necessary to conduct the
efforts of the Secretary to identify
money laundering and terrorist
financing, and outlined the criteria to be
used by the Secretary to select the
situations in which reporting under this
subsection may be required; (b) outlined
the appropriate form, manner, content,
and frequency of filing of the reports
that might be required under such
regulations; (c) identified the technology
necessary for FinCEN to receive, keep,
exploit, protect the security of, and
disseminate information from reports of
CBETFs to law enforcement and other
entities engaged in efforts against money
laundering and terrorist financing; and
(d) discussed the information security
protections required by the exercise of
the Secretary’s authority under such
subsection. In January 2007, the
Secretary submitted the feasibility
report required under Section 6302 (the
“Feasibility Report”) to the Congress.1?

FinCEN’s development of the
Feasibility Report included multiple
approaches. An internal working group
of employees drawn from all operational
divisions of FinCEN coordinated efforts
within the organization, managed
contact with external stakeholders,
hosted small workshops with law
enforcement representatives, visited
relevant U.S. and foreign government
and private sector organizations,
surveyed industry and governmental
organizations, solicited input from
private sector technology experts,2° and
researched extensively. In addition,
FinCEN formed a subcommittee of the
Bank Secrecy Act Advisory Group
(BSAAG) 21 including representatives

19 Feasibility of a Cross-Border Electronic Funds
Transfer Reporting System under the Bank Secrecy
Act, FinCEN Report to Congress dated January 17,
2007, available at http://www.fincen.gov/
news_room/rp/files/cross_border.htmi.

20 See Feasibility Report App. G. FinCEN Industry
Survey (Notice and Request for Comment, 71 Fed.
Reg. 14289) and industry responses can be found
in Appendix G of the Feasibility Report.

21 The Annunzio-Wylie Anti-Money Laundering
Act of 1992 required the Secretary of the Treasury
to establish a Bank Secrecy Act Advisory Group

from across the spectrum of U.S.
financial services industry members,
and governmental agencies. The
subcommittee did not author or review
this report, but provided expert
assistance in the identification and
analysis of relevant issues,
recommendations about the focus of the
report, and important contacts within
the U.S. financial services industry.
FinCEN also drew upon the experience
of the Australian Transaction Reports
and Analysis Centre (AUSTRAC) and
the Financial Transactions Reports and
Analysis Centre (FINTRAC), FinCEN’s
counterpart financial intelligence units
in Australia and Canada, both of which
already collect cross border funds
transfer information.22

The Feasibility Report produced a
general, high-level assessment of:

e What information in a funds
transfer is reasonably necessary to
collect to conduct efforts to identify
money laundering and terrorist
financing, and the situations in which
reporting may be required; 23

e The value of such information in
fulfilling FinCEN’s counter-terrorist
financing and anti-money laundering
missions; 24

e The form that any such reporting
would take and the potential costs any
such reporting requirement would
impose on financial institutions;2°

o The feasibility of FinCEN receiving
the reports and warehousing the data,
and the resources (technical and
human) that would be needed to
implement the reporting requirement; 26
and,

e The concerns relating to
information security and privacy issues
surrounding the reports collected.2?

The Feasibility Report also identified
a number of issues that policy makers
were required to consider at any stage
of the implementation of the reporting
requirement, such as whether the

(BSAAG) consisting of representatives from Federal
regulatory and law enforcement agencies, financial
institutions, and trade groups with members subject
to the requirements of the Bank Secrecy Act, 31
CFR 103 et seq. or Section 60501 of the Internal
Revenue Code of 1986. The BSAAG is the means
by which the Secretary receives advice on the
operations of the Bank Secrecy Act. As chair of the
BSAAG, the Director of FinCEN is responsible for
ensuring that relevant issues are placed before the
BSAAG for review, analysis, and discussion.
Ultimately, the BSAAG will make policy
recommendations to the Secretary on issues
considered. BSAAG membership is open to
financial institutions and trade groups.

22 See Feasibility Report, at Section 3.0—
Overview.

23 See Id. at Section 4.0.

24 See Id. at Section 3.0.

25 See Id. at Section 5.0.

26 See Id. at Section 6.0.

27 See Id. at Section 7.0.
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potential value of requiring financial
institutions to report information about
CBETFs outweighs the potential costs of
building the technology, the costs to
financial institutions of implementing
compliance processes, and the social
costs related to privacy and security of
the information.

A significant concern for the
centralization of information on CBETFs
is the cost, both to U.S. financial
institutions and to the government, of
implementing the reporting requirement
and building the technological systems
to manage and support the reporting.
Related to these concerns are questions
about the government’s ability to use
such data effectively. Another concern
is the potential effect that any reporting
requirement could have on dollar-based
payment systems such as: (1) A shift
away from the U.S. dollar toward other
currencies (i.e., the Euro) as the basis for
international financial transactions; (2)
the creation of mechanisms and
facilities for clearing dollar-based
transactions outside the United States;
and (3) interference with the operation
of the central payments systems. The
United States has economic and
national security interests in the
continued viability and vitality of
dollar-based payments and these
possible outcomes must inform and
guide the rulemaking process.

These issues were also pointed out by
commenters in response to FinCEN’s
March 2006 survey 28 regarding the
reporting of CBETFs. In its response to
FinCEN’s March 2006 survey, the
American Bankers Association
“proposes for discussion whether
piloting a single channel specific
reporting requirement and then
evaluating what has been achieved from
a law enforcement perspective for what
cost from an economic and privacy
basis, isn’t a preferred alternative to
attempting to implement a
comprehensive definition-and-
exception driven cross-border, cross-
system regime.” 29 The Feasibility
Report concluded that there was some
value to a phased implementation of a
CBETF reporting system. Building on
the ABA’s suggestion, the Feasibility
Report proposed an incremental
development and implementation
process. The pre-acquisition phase of
the process involved three parallel
efforts: user requirement analysis;
institutional cost analysis; and value
analysis. All three of these efforts
provided vital information required to
develop detailed requirements for the
proposed regulation and technological

2871 FR 14289 (March 21, 2006).
29 Feasibility Report, App. G at 119.

system. If the concerns noted above or
any as-yet unidentified issues would
impede the project or cause it to be
infeasible, such incremental approach
provides the opportunity to alter or halt
the effort before FinCEN or the U.S.
financial services industry incurs
significant costs.

Based on extensive fieldwork and
analysis of information and data, the
Feasibility Report concluded that:

e The information that FinCEN is
seeking to be reported is reasonably
necessary to support the Secretary’s
efforts to combat money laundering and
terrorist financing. Specifically, the
inability to conduct proactive analysis
on the information currently recorded
by banks hinders law enforcement’s
ability to identify significant
relationships to active targets.

o The basic information already
obtained and maintained by U.S.
financial institutions pursuant to the
Funds Transfer Rule, including the
$3,000 recordkeeping threshold,
provides sufficient basis for meaningful
data analysis.3°

e Any threshold should apply only to
discrete transactions and not to the
aggregated total value of multiple
transactions conducted very closely to
one another in time.

e Any reporting requirement should
apply only to those U.S. institutions that
exchange payment instructions directly
with foreign institutions. FinCEN
determined that a focused approach on
those institutions that act as
intermediaries would restrict the
reporting requirement to those
institutions with the systems able to
process these reports and limit the
implementation costs on the industry as
a whole.

e Any reporting requirement should
permit institutions to report either
through a format prescribed by FinCEN,
through the submission of certain pre-
existing payment messages that contain
the required data, or through an
interactive online form for institutions
that submit a low volume of such
reports. The filing system should
accommodate automated daily filing,
periodic filing via manual upload, and
discrete single report filing on an as-
needed basis.31

e The implementation of the
reporting requirement described in
section 6302 would be a staged process,

30 As discussed below, through understanding the
processing of transactions by potential third-party
reporters, FinCEN removed the reporting threshold
for banks and adjusted the reporting threshold for
money transmitters to $1,000.

31 See Feasibility Report, at Section 1.0—
Executive Summary.

requiring FinCEN to review and update
the requirements as necessary.

As to the determination of what type
of cross-border movements of funds to
include in the first step of the staged
process advocated by the Feasibility
Report, the definition of “cross-border
electronic transmittal of funds” lies at
the heart of a successful implementation
of the reporting requirement. The nature
of the electronic funds transfer process
as it has evolved in the United States
poses specific difficulties in creating a
definition that at once captures all of the
nuances of the payment systems and
avoids needless complexity. Section
6302 contemplates a reporting
requirement that is coextensive with the
scope of the BSA funds transfer rule (31
CFR §103.33). Accordingly, for the
purposes of the first step of a phased
approach to the cross-border electronic
transmittal of funds reporting
rulemaking process (the CBETF First
Stage), the Feasibility Report focused on
electronic “transmittals of funds” as
defined in 31 CFR 103.11(jj), and did
not address any debit card type of
transmittals, point-of-sale (POS)
systems, transaction conducted through
an Automated Clearing House (ACH)
process, or Automated Teller Machine
(ATM).32 Furthermore, within the
current regulatory definition of
“transmittals of funds,” the Feasibility
Report advised concentrating for the
CBETF First Stage on those transactions
involving depository institutions that
exchange transmittal orders through
non-proprietary messaging systems, and
all money transmitters, and where the
U.S. institution sends or receives a
transmittal order directing the transfer
of funds to or from an account
domiciled outside the U.S.. Refining an
appropriate regulatory definition of
what transactions fall within the new
reporting requirement will implicate a
number of concerns that were identified
by the Feasibility Report and should be
further addressed during future studies.

As further preparation for a study of
the implications and benefits of
implementing the first step of CBETF
reporting, the Feasibility Report
recommended the following:

e Engaging with partners in the law
enforcement, regulatory and intelligence
communities to develop detailed user
requirements to meet the most central
needs of those who access BSA data.

e Engaging in a detailed discussion
with representatives of the U.S.
financial services industry, along with
representatives of the major payment
systems and members of the Canadian

32 See Feasibility Report, at Section 8.0—
Conclusions and Recommendations.
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and Australian financial services
industries. These discussions would
focus on quantifying the cost the
proposed requirement would impose on
reporting institutions and the potential
impact on the day-to-day operation of
the payment systems.

¢ Engaging outside support to obtain
and analyze a sizable sample of cross-
border funds transfer data and exploring
means of extracting value from the data,
and identifying means to effectively and
intelligently use the data to advance
efforts to combat money laundering and
illicit finance.

III. Implications and Benefits of Cross-
Border Funds Transmittal Reporting

Based on the high-level assessment
and recommendations of the Feasibility
Report, FinCEN conducted an in-depth
Implications and Benefits Study of
Cross-Border Funds Transmittal
Reporting (the Implications and Benefits
Study, or simply the Study) 33
addressing the proposed first step of
implementation of CBETF reporting.
Significant input into the survey of
banks and MSBs that supported the
Study 3¢ was provided by BSAAG. The
Study was also supported by interviews
with law enforcement and regulatory
agencies, information from foreign
financial intelligence units,35 and
interviews and surveys of financial
institutions.36 The Study analyzed in
detail the implications of CBETF
reporting on the financial sector and the
benefits to law enforcement of having
access to CBETF data to determine the
known or potential uses of CBETF data,
the implications of reporting on the
financial industry, and the technical
requirements for accepting reports.

A. The Known and Potential Uses of
CBETF Data

As illicit actors adapt to an
increasingly transparent system, they
must make additional and more
complicated efforts to conceal their
behavior and resort to slower, riskier,
more expensive, and more cumbersome

33 See generally Implications and Benefits of
Cross-Border Funds Transmittal Reporting, FinCEN
Analytical Report, FinCEN (Sept. 27, 2010),
http://www.fincen.gov/news_room/rp/rulings/pdf/
ImplicationsAndBenefitsOfCBFTR.pdf [hereinafter
Implications and Benefits Study].

34 See Implications and Benefits Study, at App. C.

35 FinCEN continued drawing upon the
experience of AUSTRAC and FINTRAG, FinCEN’s
counterpart financial intelligence units in Australia
and Canada, both of which already collect cross
border funds transfer information. The extensive
and detailed information contributed to this effort
by AUSTRAC and FINTRAC is contained in
Appendix B (Financial Intelligence Unit Letters of
Support) to the Study.

36 See Implications and Benefits Study, at Section
1.0—Executive Summary.

methods of raising and moving money.
Every additional step or layer of
complexity illicit actors must add to
their schemes provides new
opportunities for detection, and an
increased risk to those who would abuse
the financial system. The value of
transparency is twofold—it deters those
who would use the financial system for
illicit activity and promotes the
detection of those who do so. As
governments throughout the world
strive to promote transparency in the
financial system, the shortage of tools
for detecting schemes that rely on these
modern technological payment systems
creates a potential blind spot in our
efforts to protect the homeland and to
combat financial crime.

Traditionally, experts describe three
stages of money laundering:

e Placement—introducing cash into
the financial system or into legitimate
commerce;

e Layering—separating the money
from its criminal origins by passing it
through several financial transactions;

o Integration—aggregating the funds
with legitimately obtained money or
providing a plausible explanation for its
ownership.

The BSA reporting regime deals well
with the placement stage. Some
financial institutions file Currency
Transaction Reports (CTRs) when a
person conducts certain types of large
currency transactions, others file Forms
8300 for large amounts of cash or
monetary instruments received in a
trade or business, and travelers entering
the U.S. with more than $10,000 in
currency must complete Currency and
Monetary Instrument Reports (CMIRs).
However, while these three reports
address placement, due to their focus on
currency-based transactions, they do not
provide insights into the rapidly
developing electronic aspects of
financial transactions. These reports
identify the physical movement of
currency into and within the U.S.
financial system. Electronic funds
transfers, by contrast, represent an
entirely different mode for the
movement of money.

The SAR provides some insight into
the layering and integration stages by
casting a light on transactions of any
amount and type that financial
institutions suspect are related to illicit
activity or that are suspicious in that
they do not appear to fit a known
pattern of legitimate business activity.
FinCEN has found that electronic funds
transfers feature prominently in the
layering stage of money laundering
activity, which is not addressed in any
of the reports currently filed if the
transactions do not raise suspicions

within the financial institution.
Complex electronic funds transfer
schemes can deliberately obscure the
audit trail and disguise the source and
the destination of funds involved in
money laundering and illicit finance.3”

In addition to addressing money
laundering, the BSA requires reporting
that has a high degree of usefulness in
tax proceedings, and provides the
Secretary with additional tools to
prevent tax evasion. Although some
models of tax evasion do follow the
placement, layering, and integration
models of money laundering, many do
not because the proceeds are not illicit
until after the money has been
transferred overseas. The information
proposed to be reported in this
rulemaking will assist the government
in preventing tax evasion and reducing
the tax gap.

A reporting requirement would create
a centralized database of this very basic
CBETF information in a single format
and link it with other highly relevant
financial intelligence. Furthermore, this
very basic information about such
transfers provides both a source of
information that can provide new leads
standing alone and can potentially
enhance the use and utility of current
BSA data collected by FinCEN when
combined with those other data sources.
Currently, the government has no ability
on a national scale to systematically and
proactively target money laundering,
terrorist financing, tax evasion, and
other financial crimes that are being
conducted through wire transfers. By
creating a reporting structure, the
government will be able to query the
data by geography and transaction
value, uncovering linkages such as
many people sending money to one
person outside the United States or vice
versa. These types of linkages play a
critical role in the ability of the
government to bring cases that it is not
able to in today’s reporting
environment. Among the ways in which
FinCEN and its partners can exploit this
data are individual searches for known
subjects, data matching with other
sources of lead information, and link
analysis with other financial, law
enforcement, and intelligence
reporting.38

The study team worked with law
enforcement and regulatory agencies to
identify how CBETF data would be
usable for those identified purposes to
demonstrate the “reasonable necessity”

37 See Feasibility Report, at Section 3.0—
Overview.

38 See Feasibility Report, at Section 4.0—Data
Reasonably Necessary to Identify Illicit Finance,
and also Appendix F (Potential Analytical Value of
Cross-Border Funds Transfer Report).
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of collecting CBETF data. The results of
that analysis are summarized in the
Implications and Benefits Study as
follows:

e Section 4.2, Business Use Case
Process, describes the study team’s
approach to developing the business use
cases which illustrate potential uses of
the data.

e Section 4.3, Categories of Analysis,
explains how the use cases were
categorized (e.g., reactive, proactive).

e Section 4.4, Domestic Business Use
Case Summary, summarizes the use
cases that the study team developed.

¢ Section 4.5, Use of CBETF Data by
International Financial Intelligence
Units (FIUs), summarizes the use of
CBETF data by FinCEN’s counterpart
FIUs in foreign countries.

e Section 4.6, Data Usability, Quality,
and Prototyping, presents the results of
the study team’s analysis to validate the
usability of the data with CBETF data
samples provided by the financial
industry.3°

From its interviews with law
enforcement and regulatory agencies,
the study team developed primary
impact areas, also known as “business
use cases,” and identified 24 scenarios
in which thirteen different Federal and
State law enforcement and regulatory
agencies, in addition to FinCEN, would
benefit from access to CBETF data based
upon their investigative mission,
current use of BSA data, or existing
utilization of CBETF data obtained from
financial institutions in the primary
impact areas of terrorist financing,
money laundering, tax evasion, human
and drug smuggling, and regulatory
oversight.4® The results of this work
demonstrate how access to CBETF data
would greatly improve both the
efficiency of these agencies’ current
investigations and their ability to
identify new investigative targets as
well as be highly valuable in the U.S.
Government’s efforts to counter these
associated crimes. The following
examples are illustrative of the
representative business use cases that
were developed:

e To support the FBI’s efforts in
tracking and freezing terrorist assets, the
FBI's Terrorism Financing Operations
Section (TFOS) analysts conduct
sophisticated analysis, cross-referencing
multiple disparate data sources, to
identify financial transactions indicative
of terrorist financing. The availability of
CBETF data would significantly

39 See Implications and Benefits Study, at Section
4.0—Benefits to Law Enforcement and Regulatory
Agencies.

40 See Implications and Benefits Study, at Section
1.0—Executive Summary.

improve the efficiency of FBI analysts
investigating targets suspected of
engaging in terrorist financing by tracing
the flow of proceeds to entities
associated with terrorist organizations.
Such analysis would play a critical role
in the ability of the FBI to detect,
disrupt, and dismantle terrorist
financial support networks.

o The Internal Revenue Service’s
Abusive Tax Scheme Program, Offshore
Compliance Initiatives Group, conducts
sophisticated analysis to proactively
identify taxpayers using offshore
accounts and entities to evade U.S.
income tax. The availability of CBETF
data would significantly enhance the
group’s ability to identify potential
evasion by identified taxpayers through
the analysis of funds transmittals from
the United States to offshore accounts.

o United States Immigration and
Customs Enforcement (ICE) is
establishing Trade Transparency Units
(TTUs) with critical partner
jurisdictions worldwide, in its effort to
identify and eliminate customs fraud
and trade-based money laundering.
These TTUs have enhanced
international cooperative investigative
efforts to combat activities designed to
exploit vulnerabilities in the U.S.
financial and trade systems. As formal
international financial systems become
more highly regulated and transparent,
criminal entities have resorted to
alternative means of laundering illicit
proceeds. Fraudulent practices in
international commerce allow criminals
to launder illicit funds while avoiding
taxes, tariffs, and customs duties. To
enhance combating this threat, ICE
TTUs would conduct proactive analysis
of CBETF data in conjunction with
existing U.S. and foreign trade data to
detect money laundering cases
involving the international movement of
over- or under-valued goods.

Using FinCEN’s authority under the
recordkeeping rule, FinCEN received a
limited sample of CBETF data from
several large financial institutions.41
Based on the business use cases, the
study group performed an analysis of
the sample data. This analysis yielded
several findings:

e CBETF data fields, under current
recordkeeping requirements, are
sufficient to conduct the type of
analyses illustrated in the business use
cases, although additional fields could
add value.

e Upon implementation, CBETF data
would immediately be available to

41 See 31 CFR 103.33(e) (2009) (Office of
Management and Budget (OMB) Control Number
1505-0063).

conduct the type of analyses illustrated
in the business use cases.

e Having CBETF data for transactions
under $3,000 would significantly
benefit the type of analysis illustrated in
the business use cases.

e The quality of the data in the
sample was found to be acceptable to
conduct the type of analyses illustrated
in the business use cases.

A comparison of a three month
limited sample of CBETF data to
FinCEN cases revealed a substantial
number of instances where CBETF
transactions were matched with existing
cases and/or pointed to additional
investigative leads.#2 Based on the
findings from the Study, FinCEN has
determined that the collection of CBETF
data would be “reasonably necessary” as
set forth in Section 6302. This
determination is based on the value
FinCEN believes this information will
have in our efforts to stem money
laundering, tax evasion, and terrorist
financing. FinCEN believes that a
reporting requirement provides a
significant advantage to the
government’s efforts in these areas over
the current recordkeeping requirement
at a reasonable cost. These advantages
are based on the central premise that
proactive targeting is more effective
with access to a larger dataset.

FinCEN’s determination that a
reporting requirement is reasonably
necessary also rests on the tenet that the
government has greater access to
information than any individual
institution. For example, if a bank or
money transmitter has a customer who
routinely transfers funds to a foreign
country in amounts that, considered
alone, would not appear significant, this
activity may never be reviewed. By
instituting a reporting requirement, the
government will be able to observe
whether this customer is conducting
similar transactions at many other
institutions and, if so, can see that the
person may be avoiding detection by
spreading their transactions across
many market participants. Additionally,
the government has access to more
information than banks and money
transmitters. While the government
cannot provide the private sector access
to trade and tax databases, for example,
matching information in these databases
with cross-border wire records will
further prosecutions in these areas,
potentially leading to recouping revenue
that may otherwise go uncollected.
Lastly, the government will always have
access to classified information that
cannot be shared with the private sector,

42 See Implications and Benefits Study, at Section
1.0—Executive Summary.
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and the ability to run queries based on
this information could have a significant
impact on mapping a criminal or
terrorist support network.

B. Implications of CBETF Reporting to
the Financial Industry

To solicit input from the financial
industry on the effects of a potential
CBETF reporting requirement, FinCEN
contracted with an experienced survey
contractor to gather qualitative
information and quantitative data from
sectors of the industry that could be
affected by the reporting requirement.43
On behalf of FinCEN, the contractor
distributed the CBETF survey to 247
depository institutions and 32 money
transmitters that conduct CBETF
transactions on behalf of their own
customers or that act as a correspondent
bank for other financial institutions.
Acting on the recommendations of the
Feasibility Report:

¢ “Depository institutions” were
defined as depository institution
members of the Society of Worldwide
Interbank Financial
Telecommunications (SWIFT) user
group located or doing business in the
United States, including offices or
agents of non-U.S. chartered depository
institutions.

e “Money transmitters” were defined
as non-bank financial institutions that
were registered with FinCEN as a money
transmitter on November 10, 2007 and
reported at least 20 branch locations in
the United States.44

Out of the group of financial
institutions surveyed, 81 provided
responses to FinCEN on the
implications and benefits of a potential
CBETF reporting requirement based
upon the transactions currently subject
to FinCEN’s recordkeeping requirement,
both at the $3,000 and zero threshold.
Key findings from the survey of
financial industry entities include the
following:

¢ Respondents expected an increase
in the cost of complying with the new
reporting requirement as compared to
costs under the current process of
complying with subpoenas or other
legal demands under current
recordkeeping requirements.

¢ Respondents suggested many
alternative reporting methods and
implementation approaches to reduce
the potential costs of a reporting
requirement, such as reporting CBETF
data weekly or monthly, having FinCEN
obtain CBETF information directly from

43 See Implications and Benefits Study, App. C.
at 28 (OMB Control Number 1505-0191).

44 See Implications and Benefits Study, at Section
5.0—Implications to the Financial Industry.

a financial industry entity that currently
services the majority of depository
institutions’ international funds
transmittals such as SWIFT or some
other centralized repository, either
expanding or further limiting which
CBETF transactions would need to be
reported, or accepting the data in the
existing format used by financial
institutions.

¢ Respondents consider customer
privacy a significant concern.

¢ Respondents noted that the security
and uses of CBETF data are also a
significant concern for financial
institutions, especially the perceived
ease of accessibility of the data to law
enforcement.

¢ Respondents felt that outreach and
guidance both before and after the
implementation of a reporting
requirement would be critical to its
effective implementation; this would
include providing clear and specific
regulations, detailed technical
requirements, published guidance and
frequently asked questions, sufficient
implementation time, and coordinated
testing opportunities.*>

Survey respondents were given an
opportunity to provide additional input
on several topics related to a potential
CBETF reporting requirement. The
study team identified several areas of
importance to financial institutions.
One of the most significant suggestions
received from respondents was to have
FinCEN obtain CBETF information
directly from SWIFT or some other
centralized repository.6

Based on financial industry survey
responses and interviews with financial
institutions and law enforcement
agencies, the study team developed the
following two potential operating
models, documented the uses and
usability of the data, developed a rough
order of magnitude (ROM) cost for each
model, and documented how to apply
FinCEN’s Information Technology (IT)
Modernization Program security and
privacy capabilities to CBETF data:

e Standard Reporting Model: Each
individual financial industry entity
implements its own reporting system
and reports CBETF information to
FinCEN.

e Hybrid Reporting Model: SWIFT
reports CBETF information to FinCEN at
the direction of its financial institution
members. Large Money Services
Businesses (MSBs) will report to
FinCEN on their own behalf and small/
medium MSBs will use FinCEN-

45 See Implications and Benefits Study, at Section
1.0—Executive Summary.

46 See Implications and Benefits Study, at Section
5.0—Implications to the Financial Industry.

provided e-Filing data entry capabilities
rather than implementing their own
solutions.*”

In both of the potential operating
models, the study team sought to reduce
the effort of financial institutions and
increase investigative efficiency of law
enforcement by:

¢ Reducing the number and scope of
investigative subpoenas and requests for
clarifying information sent from law
enforcement agencies to financial
institutions.

¢ Reducing financial institution and
law enforcement agency human
resources required to execute business
processes.

¢ Increasing the use of technology to
automate and standardize the transfer of
data between financial institutions,
FinCEN, and law enforcement agencies.

e Employing consistent security and
privacy controls between the financial
institutions, FinCEN, and law
enforcement agencies.

¢ Reducing the number of
overlapping requests and increasing the
use of data obtained from financial
institutions.

Based on the results of their ROM cost
analysis, the study team developed the
following conclusions:

e The Hybrid Reporting Model
significantly reduces the cost of a
potential reporting requirement for
depository institutions because the
depository institutions would only
incur annual reporting charges from
SWIFT.

e The Hybrid Reporting Model
significantly reduces the cost of a
potential reporting requirement to
MSBs, in aggregate, because the one-
time and recurring annual costs of
small/medium size MSBs using
FinCEN’s e-Filing data entry capabilities
would be significantly less than the one-
time and recurring annual costs of
implementing/operating individual
solutions. The costs to large MSBs
would be the same under both models.

e The Hybrid Reporting Model
slightly increases the costs of supporting
a potential reporting requirement for
FinCEN because of the higher
implementation and maintenance/
operation costs for the interface to
SWIFT and the e-Filing CBETF data
entry capabilities for small/medium size
MSBs.

¢ Under both the Standard and
Hybrid Reporting Models the cost to law
enforcement agencies is the same.48

Additionally, FinCEN estimates that
fewer than 300 banks and fewer than

47 See Implications and Benefits Study, at Section
1.0—Executive Summary.

48 See Implications and Benefits Study, at Section
1.0—Executive Summary.
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800 money transmitters will qualify as
reporting financial institutions under
the proposal to report individual
CBETFs. For a full discussion of the
anticipated financial implications
associated with this proposal, see
sections V through VII below.

1V. Proposed CBETF Reporting
Requirements

Based on extensive fieldwork and
analysis of information and data
provided by the Feasibility Report and
the Implications and Benefits Study,
FinCEN determined that:

e The basic information already
obtained and maintained by U.S.
financial institutions pursuant to the
Funds Transfer Rule is sufficient to
support the Secretary’s efforts against
money laundering and terrorist
financing. Any thresholds should apply
only to discrete transactions and not to
the aggregated total value of multiple
transactions conducted very closely to
one another in time.*9

e Any reporting requirement should
apply only to those U.S. institutions that
exchange payment instructions directly
with foreign institutions. FinCEN
determined that a focused approach on
those institutions that act as
intermediaries as well as originating
banks and beneficiary banks would
restrict the reporting requirement to
those institutions with the systems able
to process these reports and limit the
implementation costs on the industry as
a whole.

¢ Any reporting requirement should
permit institutions to report either
through a format prescribed by FinCEN,
through the submission of certain pre-
existing payment messages that contain
the required data, or through an
interactive online form for institutions
that submit a low volume of such
reports. The filing system should
accommodate automated daily filing,
periodic filing via manual upload, and
discrete single report filing on an as-
needed basis.5°

e The implementation of the
reporting requirement described in
section 6302 would be a staged process,
requiring FinCEN to review and update
the requirements as necessary.

e The information that FinCEN is
seeking to be reported is reasonably
necessary to support the Secretary’s
efforts to combat money laundering and
terrorist financing. Specifically, the

49 As discussed below, through understanding the
processing of transactions by potential third-party
reporters, FinCEN removed the reporting threshold
for banks and adjusted the reporting threshold for
money transmitters to $1,000.

50 See Feasibility Report, at Section 1.0—
Executive Summary.

inability to conduct proactive analysis
on the information currently recorded
by banks hinders law enforcement’s
ability to identify significant
relationships to active targets.

A. General Scope of Proposed Cross-
Border Electronic Transmittal of Funds
Report

Based on the result of these efforts,
and paying close attention to the above
referenced concerns, FinCEN has
developed the proposed rule as the
initial implementation of the IRTPA.
From information gathered during this
stage, FinCEN will determine the need
for future reporting requirements, and
will formulate an improved
development plan that incorporates
future milestones and permits pilot
testing of different aspects of the
evolving reporting system. This
incremental development approach will
enable FinCEN to build the system in
manageable stages and to test the
system’s functionality at each stage
before moving on to the next.

For the CBETF First Stage, FinCEN
proposes:

¢ To limit the scope of the subject
transactions to those defined as
“transmittals of funds” under the current
regulation (31 CFR 103.11(jj)).

e To further reduce the scope of the
reporting requirement to those
transactions involving (a) depository
institutions that exchange transmittal
orders through non-proprietary
messaging systems, and (b) all money
transmitters; and where the U.S.
institution sends or receives a
transmittal order directing the transfer
of funds to or from an account
domiciled outside the United States,
FinCEN is proposing only to require
reporting by those two types of financial
institutions, because they carry out the
great majority of CBETFs. FinCEN is
proposing to require banks and money
transmitters to report these transfers on
a first in/last out basis. Hence, an
institution will be required to report
transfers to FinCEN only if it is the last
U.S. institution to process a transaction
prior to the transaction crossing the
border or if it is the first U.S. institution
to process the transaction received from
a foreign financial institution.

¢ Finally, to adopt the Hybrid
Reporting Model, which would provide
for (i) some third-party “centralized
repository” (such as SWIFT) 51 to report
CBFT information to FinCEN at the
direction of its financial institution
members; (ii) large MSBs to report to
FinCEN on their own behalf; and (iii)

51 See Implications and Benefits Study, at Section
5.0—Implications to the Financial Industry.

small/medium MSBs to employ
FinCEN-provided e-Filing data entry
capabilities, rather than implementing
their own solutions.52

In proposing a reporting requirement,
FinCEN is striving to create the most
efficient reporting regime that still
achieves the overarching goal of
providing the information that is
necessary to law enforcement. In
addition, FinCEN is trying to avoid
requiring large changes to the business
systems of the funds transmittal
industry in order to implement this
reporting regime. As such, FinCEN is
proposing that banks report on all
CBETFs and that money transmitters
report on all CBETFs at or above $1,000.
During FinCEN’s studies of the
proposed reporting entities, FinCEN
determined that banks, by and large,
keep records for funds transfers
regardless of dollar value. FinCEN was
aware that, with respect to
recordkeeping, many banks would
prefer to not have to segregate
transactions at certain thresholds due to
increased costs.®3 Hence, if required to
report on funds transfers, many
institutions will find reporting on all
transactions less costly than reporting
only those transactions that exceed a
certain dollar threshold. The segregation
or sorting of funds transfers by value,
including for transfers denominated in
non-U.S. dollar currencies, could
require significant changes to the
information technology systems of some
banks and third-party carriers, at
considerable additional costs.

Additionally, transmittal orders
carried by third parties are generally
encrypted to protect the information
therein. FinCEN was advised by
industry members and financial
regulators that some third-party carriers
might be unable to identify the amounts
of the encrypted transmittal orders sent
through their system without the active
intervention of both the sending and
receiving financial institution, thereby
increasing the cost of the third-party
reporting option. Having no transaction
threshold would allow third parties to
report without adjusting encryption
methods to provide them with access to
transmittal amounts. Beyond
operational difficulties, requiring only
those transactions that are above a

52 See Implications and Benefits Study, at Section
1.0—Executive Summary.

53 See Ltr. from Krista J. Shonk, Reg. Counsel,
America’s Community Bankers, to FinCEN, Re:
Threshold for the Requirement to Collect, Retain,
and Transmit Information on Funds Transfers and
Transmittals of Funds 3 (Aug. 21, 2006). http://
www.fincen.gov/statutes_regs/frn/comment_letters/
71fr35564_35567_rin1506_aa86/
americas_community bank.pdf [ hereinafter
America’s Community Banker’s Ltr.].


http://www.fincen.gov/statutes_regs/frn/comment_letters/71fr35564_35567_rin1506_aa86/americas_community_bank.pdf
http://www.fincen.gov/statutes_regs/frn/comment_letters/71fr35564_35567_rin1506_aa86/americas_community_bank.pdf
http://www.fincen.gov/statutes_regs/frn/comment_letters/71fr35564_35567_rin1506_aa86/americas_community_bank.pdf
http://www.fincen.gov/statutes_regs/frn/comment_letters/71fr35564_35567_rin1506_aa86/americas_community_bank.pdf
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certain threshold would open financial
institutions up to liability under the
Right to Financial Privacy Act. If an
institution or its designated third-party
sent a transaction that was under the
threshold, such filing would not be
protected from the exclusion in the
Right to Financial Privacy Act regarding
information required to be reported by
the Federal government, subjecting the
institution to liability. By requiring the
reporting of all transactions, FinCEN is
protecting institutions from this
potential liability.54

For money transmitters the threshold
issue must be treated differently because
money transmitters have different
business models than banks. Money
transmitters do not typically establish
long-term account relationships with
their customers and therefore they do
not have a business need to keep
detailed records of all transactions,
especially small electronic transfers.
Money transmitters do, however,
currently keep records of transfers to
comply with the various recordkeeping
requirements of FinCEN and other
applicable authorities in the
jurisdictions where they operate. Money
transmitters that operate in more than
one jurisdiction must comply with the
recordkeeping requirements of all such
jurisdictions. Because of this, many
money transmitters have adopted global
recordkeeping requirements and keep
records at the lowest regulatory
threshold required regardless of
jurisdiction, thus assuring them of
compliance in all applicable
jurisdictions. Because many
jurisdictions have adopted the $1,000
threshold suggested in SRVII, a large
portion of the money transmitter
industry, by volume of transactions, is
already keeping records at the $1,000
level but is not keeping detailed records
of transactions falling below that
amount.

B. What To Include in the Cross-Border
Electronic Transmittal of Funds Report

As a by-product of globally accepted
standards, there already is a large degree
of standardization in the formats of
transmittal orders currently being used
by banks. This standardization has been
driven by global commercial incentives
to allow straight-through processing for

54 See 12 U.S.C. 1829b(b)(3)(C) (2009) (Any
information reported to Treasury or the Board in
accordance with section 1829b(b)(3)(C) falls within
an exception to the Right to Financial Privacy Act,
12 U.S.C. 3401 et seq (2009)). See 12 U.S.C. 3413(d)
(excepting disclosures pursuant to Federal law or
rule). Moreover, the Right to Financial Privacy Act
does not apply to money transmitters. See 12 U.S.C.
3401(1) (2009) (defining a “financial institution” for
purposes of the Act’s coverage to include banks and
other depository institutions).

funds transfers, i.e., electronic
processing without the need for re-
keying or manual intervention. FinCEN
intends to take advantage of this
standardization, to the greatest degree
possible, and to accept direct filings of
copies of these transmittal orders in the
form they are already being processed
by institutions.

The Implications and Benefits Study
found that there is significant benefit in
providing flexibility to the financial
industry in how they would be able to
comply with any proposed reporting
requirement. For example, a large
volume of the transmittal orders
exchanged between foreign and U.S.
banks as part of incoming or outgoing
transmittals of funds are sent through a
third party, that provides a secure,
standardized electronic format for
financial messaging between financial
institutions, such as SWIFT. For this
proposed rule, FinCEN is focusing on
messaging systems, rather than financial
settlement systems; therefore, the
instructions exchanged between
financial institutions through these
third parties must be settled between
the parties by other means (for example,
using correspondent accounts or
sending payments through a primary
industry funds transfer system in the
currency of denomination of the
transmission of funds). By definition,
FinCEN is not collecting information
regarding funds transfers governed by
the Electronic Fund Transfer Act of
1978 (Title XX, Pub. L. 95-630, 92 Stat.
3728, 15 U.S.C. 1693, et seq.), or any
other funds transfers that are made
through an automated clearinghouse, an
automated teller machine, or a point-of-
sale system.

FinCEN proposes to require certain
banks to submit copies of certain
standard format transmittal orders
directly to FinCEN. Banks covered by
this option will be required to submit to
FinCEN a copy of each full transmittal
order. Because a significant portion of
the transmittal orders are currently
being carried by third parties, this
proposed rule would clarify that while
the reporting obligation and
accountability for compliance rest with
the bank, third-party reporting of these
transmittal orders at the express
direction of a bank would be acceptable
to FinCEN. Some financial institutions
suggested this option to FinCEN in the
course of the interviews and survey
conducted as part of FinCEN’s
Feasibility Report and Implications and
Benefits Study.5® For example, a
substantial number of transmittals

55 See Feasibility Report—Section 5, n. 21. See
also Implications and Benefits Study—Section 3.

required to be reported by the proposed
rule are processed by SWIFT through
standardized formats. FinCEN
anticipates that many first-in/last-out
institutions will comply with their filing
obligations through third-party carriers,
like SWIFT, with significant cost
savings compared to in-house reporting.

If a bank is not able to submit (or
cause to be submitted) copies of these
standard format transmittal orders,
FinCEN will accept submissions of just
the required information in alternative
formats to be prescribed by FinCEN.
FinCEN proposes to require institutions
utilizing this alternative reporting
format to submit only the following
information, if available,56 about all
CBETFs:

(i) Unique transaction identifier
number;

(ii) Either the name and address or the
unique identifier of the transmittor’s
financial institution;

(ii1) Name and address of the
transmittor;

(iv) The account number of the
transmittor (if applicable);

(v) The amount and currency of the
funds transfer;

(vi) The execution date of the funds
transfer;

(vii) The identity of the recipient’s
financial institution;

(viii) The name and address of the
recipient;

(ix) The account number of the
recipient; and

(x) Any other specific identifiers of
the recipient or transaction.5”

Certain money transmitters will be
required to report on all transmittals of
funds that are at or above the previously
mentioned threshold of $1,000.
Additionally, for reportable transactions
of $3,000 or more, FinCEN is proposing
that money transmitters include the U.S.
taxpayer identification number of the
transmittor or recipient (as applicable),

56 As discussed in Section II.A above (Background
Information—Current Regulations Regarding Funds
Transfers), the regulatory obligation of financial
institutions in general to obtain and retransmit
certain data points of transmittals of funds depends
on the role they play in the transmittal chain, and
on the amount of the transaction. Therefore,
FinCEN acknowledges that some of the reportable
fields of CBETFs collected through either method
(submitting copies of the actual standard format
transmittal orders or utilizing an alternative
reporting format) might be empty or contain
incomplete data.

57 FinCEN has consulted with the staff of the
Board and has determined that the reporting
requirements under this section will exceed the
requirements under section 21 of the Federal
Deposit Insurance Act and the regulations
promulgated thereunder. Further, FinCEN has
determined that the reporting of this information is
reasonably necessary to conduct our efforts to
identify cross-border money laundering and
terrorist financing.
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or if none, the alien identification
number or passport number and country
of issuance in their reports. As
discussed below, FinCEN has
determined that this information is
reasonably necessary to assist in the
investigation and prosecution of
financial crimes including tax evasion.
FinCEN will accept submissions from
these money transmitters of the required
information in formats that are
prescribed by FinCEN. FinCEN proposes
to require the following information, if
available,58 in these submissions:

(i) Unique transaction identifier
number;

(ii) Either the name and address or the
unique identifier of the transmittor’s
financial institution;

(iii) Name and address of the
transmittor;

(iv) The account number of the
transmittor (if applicable);

(v) The amount and currency of the
transmittal of funds;

(vi) The execution date of the
transmittal of funds;

(vii) The identity of the recipient’s
financial institution;

(viii) For transactions over $3,000, the
U.S. taxpayer identification number of
the transmittor or recipient (as
applicable), or if none, the alien
identification number or passport
number and country of issuance;

(ix) The name and address of the
recipient;

(x) The account number of the
recipient; and

(xi) Any other specific identifiers of
the recipient or transaction.

C. Filing Methodology and Frequency of
Cross-Border Electronic Transmittal of
Funds Reports

FinCEN proposes to require reporting
financial institutions to submit the
copies of certain standard format
transmittal orders or the required data
elements through an electronic filing
system to be developed and
implemented by FinCEN, which shall
allow submissions filed either discretely
on a transaction-by-transaction basis, or
by batching transactions in a format
approved by FinCEN. FinCEN believes
that electronic filing is the most efficient

58 As discussed in Section II.A above (Background
Information—Current Regulations Regarding Funds
Transfers), the regulatory obligation of financial
institutions in general to obtain and retransmit
certain data points of transmittals of funds depends
on the role they play in the transmittal chain, and
on the amount of the transaction. Therefore,
FinCEN acknowledges that some of the reportable
fields of CBETFs collected through either method
(submitting copies of the actual standard format
transmittal orders or utilizing an alternative
reporting format) might be empty or contain
incomplete data.

and effective manner for both the
government and the institutions and
will result in not only cost savings on
both sides of the submission but will
also significantly reduce the chances for
data corruption during data entry. In
special cases, where hardship can be
demonstrated, FinCEN is proposing to
allow the Director of FinCEN to
authorize a reporting financial
institution to report in a different
manner if the financial institution
demonstrates that (a) the form of the
required report is unnecessarily
burdensome on the institution as
prescribed; (b) a report in a different
form will provide all the information
FinCEN deems necessary; and (c)
submission of the information in a
different manner will not unduly hinder
FinCEN’s effective administration of the
BSA. Third-party reporters (entities
engaged by reporting financial
institutions to provide reporting
services) will be required to report
electronically in a format approved by
FinCEN.

FinCEN is considering whether to
develop an Internet-based form that
could be filed electronically through a
secure Internet connection by
institutions that have a limited quantity
of reportable transactions and do not
wish to invest in information
technology changes required to file in a
more automated fashion, such as
batching. By doing this, FinCEN
believes that it can provide an effective
method for smaller institutions to
continue to process a limited number of
funds transmittals for their customers
while not being required to invest
significantly in additional technology.

FinCEN intends to accept transmittal
orders currently being carried by
SWIFT. FinCEN intends to accept
message traffic from other similarly
situated entities as well. Given the types
of transactions FinCEN is currently
proposing to collect, and the current
limited number of messaging systems in
the marketplace, FinCEN anticipates
banks will be able to comply with these
regulations through submissions of
copies of the transmittal orders
currently being carried on SWIFT’s
messaging format for person-to-person
transmittals of funds (MT—103s at the
time of the Implications and Benefits
Study, but now additionally including
202-C0OVs).

The Feasibility Report and the
Implications and Benefits Study
analyzed CBETFs from the point of view
of serial payments, where all the
information sent to the beneficiary
banks goes through the various
intermediaries. While these reports were
being produced, the financial industry

started concentrating on the
vulnerabilities of other cross-border
transmittal mechanisms, namely, cover
payments.>® Cover payments are
generally used by a foreign bank to
facilitate funds transfers on behalf of a
customer to a recipient in another
country and typically involve both (a) a
transaction in a currency other than that
of the country where the transmittor’s or
recipient’s bank is domiciled, and (b)
the transmittor’s and recipient’s banks
not having a relationship with each
other that allows them to settle with
each other directly. In this
circumstance, the originator’s bank may
directly instruct the beneficiary’s bank
to effect the payment and advise that
transmission of funds to “cover” the
interbank obligation created by the
payment order has been arranged
through a separate channel (the “cover
intermediary bank”).60 This cover
payment mechanism, where the cover
intermediary banks do not necessarily
see all the information sent to the
beneficiary bank, is distinct from the
direct sequential chain of payments
envisaged in the FATF Special
Recommendation VII on wire
transfers.61

As a result of an industry initiative,
SWIFT developed a change in its
message standards, allowing the
covering payment (which used to be
sent through a MT 202 message which
generally provided no information about
originator and beneficiary) to include
full information about the other parties
to the transaction. The new message
standard (MT 202-COV) was
implemented as of November 2009. On
December 17, 2009, the U.S. Federal
banking supervisors, in consultation
with the Office of Foreign Assets
Control (OFAC) and FinCEN, issued
interagency guidance to clarify the
supervisory perspective on certain key
issues involving cover payments.62 The
guidance covers the obligations of U.S.
originators of cover payments, the
responsibilities of U.S. cover
intermediary banks for screening

59 See i.e., The Wolfsberg Group, Clearing House
Statement on Payment Message Standards: http://
www.wolfsberg-principles.com/pdf/WGNYCH _
Statement on Payment Message Standards April-
19-2007.pdf.

60 See Basel Committee on Banking Supervision,
“Due diligence and transparency regarding cover
payment messages related to cross-border wire
transfers,” May 2009.

61 Revised Interpretative Note to Special
Recommendation VII: Wire Transfers, FATF (Feb.
29, 2008), http://www.fatf-gafi.org/dataoecd/16/34/
40268416.pdf.

62 Interagency Joint Notice—“Transparency and
Compliance for U.S. Banking Organizations
Conducting Cross-Border Funds Transfers,”
available at http://www.occ.treas.gov/ftp/bulletin/
2009-36a.pdf.


http://www.wolfsberg-principles.com/pdf/WGNYCH_Statement_on_Payment_Message_Standards_April-19-2007.pdf
http://www.wolfsberg-principles.com/pdf/WGNYCH_Statement_on_Payment_Message_Standards_April-19-2007.pdf
http://www.wolfsberg-principles.com/pdf/WGNYCH_Statement_on_Payment_Message_Standards_April-19-2007.pdf
http://www.wolfsberg-principles.com/pdf/WGNYCH_Statement_on_Payment_Message_Standards_April-19-2007.pdf
http://www.fatf-gafi.org/dataoecd/16/34/40268416.pdf
http://www.fatf-gafi.org/dataoecd/16/34/40268416.pdf
http://www.occ.treas.gov/ftp/bulletin/2009-36a.pdf
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messages for blank key fields and
sanctioned entities, and for suspicious
activity monitoring, and the supervisory
approach to the foreign correspondent
banking monitoring obligations of U.S.
banks. SWIFT MT 202—-COV messages
are specifically covered by this
proposed rulemaking.

In determining reporting frequency,
FinCEN is striving to reach the
appropriate balance between providing
timely information to law enforcement
and limiting the cost of compliance to
the institutions. Other nations’ financial
intelligence units have been able to
intercept ongoing criminal activity, such
as illegal drug dealings, through the use
of daily submissions of CBETF
information. At the same time, FinCEN
recognizes that requiring institutions to
report daily could, in some cases,
increase costs as compared to a less
frequent reporting period. For this
reason, FinCEN is proposing that
institutions be required to report on
covered transmittals of funds within
five business days following the day
when the reporting financial institution
issued or received the respective
transmittal order. This five-business-day
interval was discussed with financial
institutions and law enforcement during
the review of the Implications and
Benefits Study. Institutions will be
permitted to report more frequently if
desired.

D. Annual Reports Proposed

In addition to the CBETF reporting
proposal, FinCEN is proposing, as a
separate but related requirement, an
annual report by banks of the account
number and accountholder’s U.S. tax
identification number (TIN) of all
accounts used to originate or receive
CBETFs subject to reporting under
Section 6302 of the IRTPA. The purpose
of this proposal is to enhance the
usefulness of the funds transfer data to
better detect, investigate, and prosecute
money laundering and terrorist
financing to the extent such crimes also
may involve tax evasion. The extent to
which offshore bank accounts are used
to evade U.S. income tax is considerable
and well-documented.83 The
Administration, as part of a
comprehensive effort to reduce the use
of offshore accounts and entities to
evade U.S. tax, has also proposed the

63 See generally Staff of Sen. Subcomm. on
Investigations of the Comm. on Homeland Sec. and
Govtl. Affairs, 110th Cong., Tax Haven Banks and
U.S. Tax Compliance, (Sen. Subcomm. Print 2008);
See generally Staff of Sen. Subcomm. on
Investigations of the Comm. on Homeland Sec. and
Govtl. Affairs, 109th Cong., Tax Haven Abuses: The
Enablers, the Tools and Secrecy, (Sen. Subcomm.
Print 2006).

collection of certain information
regarding certain international transfers
of funds.64

FinCEN is considering a methodology
for this second reporting requirement
that would require banks to submit an
annual filing with FinCEN (the TIN
annual report) that provides the account
number and accountholder’s U.S. TIN of
all accounts used to originate or receive
one or more CBETFs in the previous
calendar year. This annual reporting
requirement would apply to all banks
that maintained any customer account
that was debited or credited to originate
or receive a CBETF subject to reporting
under this section, for any amount,
during the previous calendar year.
FinCEN would then endeavor to have
that information matched with CBETF
data received throughout the year and
made available for the investigation and
prosecution of tax evasion and other
purposes consistent with the BSA.

E. Exemptions

Although myriad systems are
available to U.S. financial institutions to
process electronic funds transfers, cross-
border funds transfers tend to flow
through a small number of channels as
they enter and leave the United States
(i.e., Fedwire, CHIPS and SWIFT). As
institutions pass payment orders along
through correspondents en route to their
destination, those institutions’ systems
convert the orders from the many
available formats to one of only a few.
At some point in the cross-border
payment chain a single U.S. financial
institution must communicate directly
with a foreign financial institution.

On the other hand, financial
institutions may use standardized or
proprietary or internal systems to
handle all or part of an electronic funds
transfer (i.e., between branches of the
same institution). Proprietary systems
pose a special challenge to designing a
reporting system because of the wide
range of potential message formats,
communications protocols, and data
structures involved. The primary
challenge that arises in this context is
that a reporting requirement would
require that the U.S.-based institution
implement processes for identifying and
extracting cross-border funds transfer
information from its proprietary
communications systems. The
implementing regulation must take into
account this kind of permutation in
order to ensure that FinCEN collects
CBETFs that follow this pattern.

64 “General Explanations of the Administration’s
Fiscal Year 2011 Revenue Proposals, Miscellaneous
Tax Policy Document, at 63 (Treasury, Feb. 2010)
http://www.ustreas.gov/offices/tax-policy/library/
greenbk10.pdf.

For banks, FinCEN is proposing to
require reporting of all funds transfers
that are effected through transmittal
orders that are standardized across the
banking industry. For this proposed
reporting requirement, FinCEN intends
to exempt from both reporting
requirements funds transfers that are
conducted entirely through, and
messaged entirely through, systems that
are proprietary to banks.65

This exemption would not apply to
money transmitters because their
business model for transmitting funds
relies almost solely upon proprietary
systems. Additionally, there is no
industry-wide adoption of a
standardized transmittal order format as
exists in the banking industry. The
largest MSBs generally maintain
centralized communications systems
and database records of customer
transactions that provide an obvious
source for the CBETF information
collection.®® FinCEN is also proposing
to exempt from both reporting
requirements CBETFs where both the
transmittor and the recipient are a bank,
i.e., there is no third-party customer to
the transaction. There is a lower risk of
money laundering and terrorist
financing associated with these
transactions.

F. Recordkeeping Rule Issues

Changes to the regulations
implementing Section 21 of the Federal
Deposit Insurance Act for banks (31 CFR
103.33 (e) and (f) (the Funds Transfer
Rule) and 31 CFR 103.33 (g) (the Travel
Rule)), would require a joint
determination of the Board of Governors
of the Federal Reserve System and the
Secretary of the Treasury as to the
necessity of such a change. Section 6302
provides that information required to be
reported under that section shall not
exceed the information already required
to be retained by financial institutions
pursuant to the Funds Transfer Rule and
the Travel Rule unless:

(i) The Board and the Secretary jointly
determine that particular items of
information are not currently required
to be retained under those law and
regulations; and (ii) The Secretary
determines, after consultation with the
Board, that the reporting of such
additional information is reasonably
necessary to conduct the efforts of the

65 These proprietary systems include those
developed by banks, or those off-the-shelf systems
acquired and adopted or adapted by banks, or by
the corporate structure the bank belongs to, to
receive payment instructions from their customers
(including those financial institutions that maintain
correspondent accounts at such banks).

66 See Feasibility Report, at Section 5.0—Form,
Manner, and Content of Reporting, and at App. D.
See Id. App. G, at 134-135.
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Secretary to identify money laundering
and terrorist financing.

At this time, FInCEN and the Board
are not proposing any amendments to
the recordkeeping rule affecting banks.
Also, FIinCEN is not proposing any
amendments to the recordkeeping rules
affecting nonbank financial institutions.
FinCEN understands that institutions
collect and maintain a wide range of
business records and customer and
transaction-related information for
business reasons unrelated to regulatory
compliance. Additionally, FinCEN
acknowledges that this proposed
regulation would result in a requirement
for institutions to report certain
transactions where they are not
currently required to keep records or
verify customer identification.5”

G. Compliance Date

Section 6302 of the IRTPA requires
the Secretary to certify that the
information technology systems are in
place to accept reports from the
regulated industry prior to prescribing
regulations requiring institutions to
report on transmittals of funds. Because
of the statutory language, FinCEN is
unable to issue a final rule with a
delayed effective date prior to having
adequate technological systems in place.
FinCEN does not anticipate these
systems being in place before 2011.
Hence, FinCEN does not anticipate
issuing a final rule until after January 1,
2012. FinCEN anticipates delaying the
compliance date of the final rule to
provide institutions with ample time to
adjust necessary systems for
compliance.

H. Technical Requirements

The development of information
technology systems capable of receiving,
storing, analyzing, and disseminating an
estimated 750 million records a year is
a daunting task. FinCEN will implement
federated data warehouse architecture to
receive, keep, exploit, protect the
security of, and disseminate information
submitted under the proposed reporting
requirement. FinCEN will implement a
separate path for the processing,
enhancement, and storage of report
information and would provide a single

67 As discussed in Section II.A above (Background
Information—Current Regulations Regarding Funds
Transfers), the regulatory obligation of financial
institutions in general to obtain and retransmit
certain data points of transmittals of funds depends
on the role they play in the transmittal chain, and
on the amount of the transaction. Therefore,
FinCEN acknowledges that some of the reportable
fields of CBETFs collected through either method
(submitting copies of the actual standard format
transmittal orders or utilizing an alternative
reporting format) might be empty or contain
incomplete data.

point of entry for users to submit
queries to all BSA data systems,
including CBETF information, in a way
that is invisible to the user. A full
description of the proposed
architecture, procedural paths, and
points of entry is contained in
Appendices H (Technical Alternatives
Analysis), J (Preliminary Work
Breakdown Schedule), and L (Project
Management and Information
Technology Processes) to the Feasibility
Report.

I Protection of Private Personal
Financial Information

While the benefits of centralizing BSA
data have been substantial, these
developments pose significant risks to
the critical operations of the government
and the security of the data contained in
these systems. BSA data is highly
sensitive data containing details about
the financial activity of private persons.
Without proper safeguards, this data
could be at risk of inadvertent or
deliberate disclosure or misuse and
FinCEN’s mission could be undermined.
These risks generally fall into two
closely related categories, the privacy of
the personal information contained in
government systems, and the risk of
system compromise or misuse.

FinCEN will apply existing policies
and procedures that comply with all
applicable legal requirements, industry
and government best practices, and the
Department of the Treasury’s
Information Technology Security
Program Directive to every phase of the
design and implementation of any
system built to accommodate reporting
of CBETF data. FinCEN also will impose
strict limits on the use and re-
dissemination of the data it provides to
its law enforcement, regulatory, and
foreign counterparts and strictly
monitor those persons and organizations
to which it grants access to the data.
CBETF data will be technologically
protected and secure and would only be
available to FinCEN and the law
enforcement and regulatory agencies
authorized by law to access it.
Compliance with these three
requirement types will be subject to
certification, and Section 6302 will not
permit FinCEN to finalize this proposed
rulemaking until such certification is
issued and found acceptable.68

A number of Federal laws directly
control the collection and use of data by
government agencies with the aim of
protecting the privacy of individual
persons—namely, the Right to Financial

6831 U.S.C. 5318(n)(5)(B).

Privacy Act,?9 the Privacy Act,”° the
Federal Information Security
Management Act,”? and the Bank
Secrecy Act itself.72 Lastly, the E-
Government Act of 200273 provides a
further protection for personal
information in government data
systems, by requiring that agencies
conduct “privacy impact assessments
prior to procuring or developing such
systems.”4

FinCEN has developed policies and
procedures for compliance with these
requirements in accordance with the
Department of the Treasury’s
Information Technology Security
Program Directive. Compliance with
these government-wide and department-
wide standards ensures that FinCEN
designs and operates its information
systems in accordance with government
best practices for the maintenance and
dissemination of sensitive data. In
developing a system for the collection,
storage, analysis, and sharing of CBETF
reports, FinCEN will incorporate
compliance with these standards into
every phase of the design and
implementation of the system. FinCEN
has more than twenty years of
experience in handling sensitive
financial information about persons
through the reporting it currently
receives from financial institutions in
the United States. FinCEN imposes
strict limits on the use and re-
dissemination of the data it provides to
its law enforcement, regulatory, and
foreign counterparts and strictly
monitors those persons and
organizations to which it grants access
to the data.”s

”

V. Section-By-Section Analysis

The proposed rule (a) would
implement section 6302 of the IRTPA by
requiring certain banks and money
transmitters (“first-in/last-out” financial
institutions) to file periodic reports with
respect to certain CBETFs (mostly
defined as reportable on the basis of

6912 U.S.C. 3401et seq (2009).

705 U.S.C. 552a (2009).

71Federal Information Security Management Act
of 2002, Title III, E-Government Act of 2002, Public
Law 107-347, Dec. 17, 2002.

72 The routine uses for Bank Secrecy Act data are
set forth at 70 FR 45756, 45760 (August 8, 2005)
(Bank Secrecy Act Reports System—Treasury/
FinCEN .003).

73 E-Government Act of 2002, Public Law 107—
347, section 208, (Dec. 17, 2002).

74 Office of Management and Budget,
Memorandum M—-03-22, Guidance for
Implementing the Privacy Provisions of the E-
Government Act of 2002 (Washington, DC, Sept. 26,
2003).

75For a detailed discussion of the collection of
the information contained in the proposed rule, see
Feasibility Report at Section 7.0—Information
Security Protection.
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method of transmission and monetary
threshold), and (b) would require all
banks to file an annual report with the
account number and accountholder’s
U.S. tax identification number of
accounts involved in certain CBETFs.

The rule describes the types of
transmittal orders and advices of
transmittal orders that should be subject
to report, the information that should be
reported, and the timeframe for the
filing of the reports.

General (§103.14(a))

FinCEN proposes to add 31 CFR
103.14(a). That new paragraph would
add a requirement that reporting
financial institutions (as defined in this
section) file reports with FinCEN with
respect to CBETF's that meet the
conditions in the rule and subject to the
exemptions therein. The conditions that
make a transaction reportable are the
means of communication of the related
transmittal order (or the advice of the
transmittal order, when applicable),
and, in the case of the CBETF periodic
report, the position of the financial
institution making or receiving the
communication in the transmittal chain,
and the amount of the transmittal of
funds involved.

Definitions (§ 103.14(b))

Most of the terms utilized in this
section have the meanings previously
set forth in Part 103 of Chapter I of Title
31.76 Some of these terms, and all the
terms defined specifically for this
section, merit additional comment.

Account. Account is defined in
103.90(c). This definition covers “a
formal banking or business relationship
established to provide regular services,
dealings, and other financial
transactions * * *,” and includes the
ongoing contractual relationships
between some providers of money
transmitting services and their
customers. If (1) at the moment of
opening an account for a person (or
shortly thereafter), the financial
institution has obtained and maintains
on file the person’s name and address,
as well as TIN (e.g., social security or
employer identification number) or, if
none, alien identification number or
passport number and country of
issuance; and (2) the financial
institution provides financial services to
such person relying on that information,
then that person would constitute an
“established customer” of the financial
institution as defined in 103.11(1).

Cross-Border Electronic Transmittal of
Funds. The definition of “cross-border
electronic transmittal of funds” lies at

76 See 31 CFR 103.11 (2009).

the heart of a successful implementation
of the reporting requirement. The nature
of the electronic funds transfer process
as it has evolved in the United States
poses specific difficulties in creating a
definition that at once captures all of the
nuances of the payment systems and
avoids needless complexity. Section
6302 contemplates a reporting
requirement that is coextensive with the
scope of the BSA funds transfer rule (31
CFR 103.33). Accordingly, for the
purposes of the first stage of a phased
approach to the cross-border electronic
transmittal of funds reporting
rulemaking process, the Feasibility
Report focused on electronic
“transmittals of funds” as defined in 31
CFR 103.11, and did not address any
debit card type of transmittals, point-of-
sale (POS) systems, transaction
conducted through an Automated
Clearing House (ACH) process, or
Automated Teller Machine (ATM).77
Furthermore, within the current
regulatory definition of “transmittals of
funds,” the Feasibility Report
concentrated for the first step in the
staged implementation of Section 6302
of the IRTPA on those transactions
involving depository institutions that
exchange transmittal orders through
non-proprietary messaging systems, and
all money transmitters, and where the
U.S. institution sends or receives a
transmittal order directing the transfer
of funds to or from an account
domiciled outside the U.S. Refining an
appropriate regulatory definition of
what transactions fall within the new
reporting requirement will implicate a
number of concerns that were identified
by the Feasibility Report and should be
further addressed during future studies.

In consideration of these
determinations, FinCEN proposes to
define a CBETF generally as “[a]
transmittal of funds where either the
transmittal order or the advice is: (i)
communicated through electronic
means; and (ii) sent or received by
either a first-in or a last-out financial
institution.”

The definition as provided
concentrates on the evidence of the
payment (as opposed to the actual
payment itself), represented by a
transmittal order (the combination of an
instruction to pay and an authorization
to debit an account or a confirmation of
how the reimbursement for the payment
is being disbursed) or an advice of a
transmittal order (the notification that a
credit to an account has been made, in
relation to a CBETF). These messages
have to be exchanged by electronic

77 See Feasibility Report, at Section 8.0—
Conclusions and Recommendations.

means between a foreign financial
institution and either a first-in financial
institution (for incoming CBETFs) or a
last-out financial institution (for
outgoing CBETFs).

The definition does not intend to
capture either (1) notifications of a debit
to the account maintained by the foreign
financial institution at the first-in
financial institution, effected to cover
the CBETF; (2) a retransmission of a
transmittal order for the sole purpose of
adding authentication; or (3)
notifications to the third party that
originates or is the beneficiary of the
transmittal of funds. In certain business
systems currently in use, the
notification to a foreign financial
institution of the credit to its
correspondent account, processed in
connection with a CBETF, is used by the
foreign financial institution as the
operative instrument for the payment to
the beneficiary; this type of advice,
which is used in lieu of the more
traditional transmittal order, is among
the types of additional electronic
communication that the regulation seeks
to capture.

Additionally, the regulation will
require the reporting of transmittal
orders where the actual payment of the
order does not occur for any reason.
FinCEN acknowledges that this will
result in the reporting of transactions
where settlement never occurred,
populating the database with unsettled
transmittal orders. However, because
the settlement could be cancelled after
the reporting of the transmittal order to
FinCEN, if FinCEN did not require the
reporting of this message the financial
institution would be subject to liability
under the Right to Financial Privacy
Act. Thus, to protect financial
institutions and limit the costs of
reporting, FinCEN will review whether
there are classes of transactions where
settlement did not occur for which it
would be practicable and appropriate
for FinCEN to arrange to exclude from
the database.”8

Electronic means are those means that
utilize technology that has electrical,
digital, magnetic, wireless, optical,

78 See Feasibility Report, at Section 5.0—Form,
Manner, and Content of Reporting. The ABA
suggests, “regardless of the nature of any imagined
reporting requirement, the financial services
industry’s responsibility should extend only to the
simple transmittal of raw data, with FinCEN
assuming full responsibility for the refinement and
distillation of the data into a format useful to law
enforcement agencies.” While FinCEN believes that
accommodation of every possible format is
unreasonable, the approach proposed in the text
recognizes the potential cost and strikes a balance
aimed at accommodating the widest possible
variation in reporting formats.
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electromagnetic, or similar
capabilities.”9

First-in financial institution. For
purposes of this section, in an incoming
CBETF, FinCEN defines a first-in
financial institution as any bank or
money transmitter that receives a
transmittal order or the advice of a
transmittal order from a foreign
financial institution. FinCEN views the
bank or money transmitter in an
incoming CBETF that received the
transmittal order or the advice of the
transmittal order directly from the
foreign financial institution and
maintains such foreign financial
institution’s correspondent account, as
having more consistently complete
information about the transaction than
other U.S. financial institutions that
may be involved in the same transmittal
of funds.80

Last-out financial institution. For
purposes of this section, in an outgoing
CBETF, FinCEN defines a last-out
financial institution as any bank or
money transmitter that sends the
transmittal order or the advice of the
transmittal order to a foreign financial
institution. The last-out financial
institution will have more consistently
complete information about the
transaction than other U.S. financial
institutions that may be involved in the
same transmittal of funds.8?

Reporting Financial Institution. For
purposes of this section, FinCEN defines
a reporting financial institution as any
bank (reporting bank) or money
transmitter (reporting money
transmitter) acting as a first-in or last-
out financial institution.

Whether a “first in” or “last out”
institution, because of the size and

7915 U.S.C. 7006(2) (2006).

80 The quantity and quality of the information
that is transmitted along the payment chain, either
embedded in the payment itself or contained in a
separate message, tends to degrade as such
information is communicated among the links of
the chain; the details contained in optional fields
may be lost, abridged, or transcribed with errors
from transmittal order to transmittal order along the
chain.

81 See the Feasibility Report at 12—14. If more
than one U.S. financial institution took part in the
transmittal of funds, the last-out financial
institution’s records should identify the transmittor,
the transmittor’s financial institution, and other
information about the transaction (e.g., recipient,
recipient’s financial institution, information
exchange, additional financial institutions involved
and their roles, date, amount, etc.). Similarly, the
U.S. bank’s records may provide a more complete
picture of the entities involved in the overall chain
of the transaction. Investigators and analysts could
then determine where to turn for further
information on the transaction and customer. In
addition, the customer identification (to the extent
it is included in the original message) and other
transaction detail information should remain intact
and available throughout this correspondent stage
and therefore remain available in the instructions
handled by the last-out financial institution.

nature of institutions that serve in
correspondent roles for CBETFs, these
banks are more likely to be connected
with and use centralized message
systems (SWIFT, Fedwire, CHIPS) and
their standardized message formats.
These standardized formats increase the
ability of these institutions to handle the
transactions with little manual
intervention. In addition, these larger
banks may often automatically “map
over” messages from one system’s
format to another (e.g., from SWIFT to
Fedwire; from SWIFT to CHIPS).
Accordingly, many would have systems
in place to perform much of the data
extraction necessary to create the
reports required.

In other words, the obligation to
report should fall upon those U.S.
institutions that transmit an electronic
funds transfer instruction directly to a
non-U.S. financial institution or
conversely, those that receive such
instructions directly from a non-U.S.
financial institution. This approach
aims to capture a funds transfer
instruction at the point at which it
crosses the U.S. border. The advantages
of the approach are that it focuses the
reporting requirement upon larger
institutions that are most familiar with
international funds transfers, have the
technological systems in place to
facilitate such transfers, and are in the
best economic position to implement
compliance systems and processes.82

Reporting Threshold. Reporting banks
would be required to file periodic
CBETF reports on transactions of any
amount (zero threshold), while
reporting money transmitters would be
required to file periodic CBETF reports
on transactions for amounts equal to or
greater than $1,000, or its equivalent in
any other currency. In the case of
transactions denominated in foreign
currency, the exchange rate that is
applied should be that exchange rate
that was provided to the customer at the
time of the transaction.

82]n its response to FiInCEN’s March 2006
industry survey, the American Bankers Association
offered that “An unscientific poll of bankers visiting
ABA’s compliance Web page revealed that only 1
in 4 respondents identified themselves as
conducting “last out, first in” cross-border
transfers.” The ABA also noted “for some [banks] it
required less IT logic to be built into the reporting
system.” Significantly, the ABA opined “* * *a
“last out, first in” reporting obligation would suffice
to capture the cross border transfer of funds and
whatever information is attached to that transmittal.
Although this method shifts much of the reporting
cost to a smaller number of generally larger banks,
many of the[m] possess sufficient capacity to
perform the reporting with greater efficiency than
would be the case if the obligation rested with all
originating or beneficiary’s institutions.”

Filing Procedures (§ 103.14(c))

This section describes what reporting
banks and reporting money transmitters
would be required to report under the
CBETF report proposal, in what format
they must report the information, how
often they must report it, and explicitly
recognizes the possibility of reporting
via a third party although responsibility
for compliance with the reporting
obligations would remain with the
reporting financial institution.

To accommodate these requirements,
FinCEN had to adopt a limited number
of standard forms for CBETF reporting.
These standards had to accommodate
automated filing of large collections of
CBETF reports, manual uploading of
mid-sized collections of CBETF reports,
and discrete filing by small volume
CBETF service providers. In addition,
the standards had to assimilate the
variations between the different CBETF
message systems from which the
reporting institutions would extract the
data. Finally, the standards had to be
such that reporting institutions could
convert the source data from their
systems into the required format with a
minimum of manual intervention or
system modifications.83 The proposed
regulation will permit institutions to
comply with this requirement through
the submission of customized reports
that comply with a format prescribed by
FinCEN or through the submission of
certain pre-existing formats (e.g., CHIPS
or SWIFT messages) that contain the
required data elements. The pre-existing
forms deemed acceptable by FinCEN
would serve as proxies for formally
prepared reports.

Reporting financial institutions would
be required to report on CBETF at or
above their respective thresholds (no
threshold for banks and a $1,000
threshold for money transmitters) by
submitting a copy of the respective
transmittal order or advice of the
transmittal order, provided that the
transmittal order or advice format has
been approved for direct submission by
FinCEN. If the reporting financial
institution is unable to submit a copy of
the respective, approved transmittal
order or advice, then the reporting

83 See Feasibility Report, at Section 5.0—Form,
Manner, and Content of Reporting. The ABA
suggests, “regardless of the nature of any imagined
reporting requirement, the financial services
industry’s responsibility should extend only to the
simple transmittal of raw data, with FinCEN
assuming full responsibility for the refinement and
distillation of the data into a format useful to law
enforcement agencies.” While FinCEN believes that
accommodation of every possible format is
unreasonable, the approach proposed in the text
recognizes the potential cost and strikes a balance
aimed at accommodating the widest possible
variation in reporting formats.
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financial institution may discharge its
reporting obligation by submitting the
following information, if available, in a
form specified by FinCEN:

(i) Unique transaction identifier
number;

(ii) Either the name and address or the
unique identifier of the transmittor’s
financial institution;

(ii1) Name and address of the
transmittor;

(iv) The account number of the
transmittor (if applicable);

(v) The amount and currency of the
transmittal of funds;

(vi) The execution date of the
transmittal of funds;

(vii) The identity of the recipient’s
financial institution;

(viii) The name and address of the
recipient;

(ix) The account number of the
recipient;

(x) Any other specific identifiers of
the recipient or transaction; and

(xi) For transactions of $3,000 or more
conducted through a money transmitter,
the U.S. taxpayer identification number
of the transmittor or recipient (as
applicable) or, if none, the alien
identification number or passport
number and country of issuance.

The data points requested coincide
with the combined recordkeeping
requirements imposed on financial
institutions by the recordkeeping rule 84
and the travel rule,8® with the addition
of the unique transaction identifier
number, if such an identifier exists. The
addition of the identifier is an
operational necessity for FinCEN, for
two major reasons: (1) Given the very
large amount of transactions processed
on a daily basis by reporting financial
institutions involving the same
amounts, transmittors, recipients, and
intermediary financial institutions, the
unique identifier number may be the
only effective and efficient way for
FinCEN and law enforcement to
distinguish one particular transaction
from others, which will become
particularly useful in facilitating any
follow-up communications with
reporting financial institutions, and (2)
given that a certain degree of
duplication on the reporting is
considered unavoidable, the unique
transaction identifier is the most
effective and efficient tool to allow
deconfliction of several reports
involving the same CBETF by FinCEN
without requiring institutions to expend
resources segregating reports relating to
the same transaction.

This section requires the reporting
financial institution to file reports with

84 See 31 CFR 103.33(e), (f) (2009).
85 See 31 CFR 103.33(g) (2009).

FinCEN no later than five business days
after issuing or receiving the transmittal
notice or its advice.

FinCEN understands that an
institution required to file reports under
section 103.14 may prefer to designate
a third party to file those reports. As
long as the reports are filed in the
manner required by section 103.14,
FinCEN will allow such a designation.
However, it is important to emphasize
that it is the responsibility of the
reporting financial institution to comply
with the reporting obligation, and the
reporting financial institution is
ultimately liable for any failures by the
designated third party to file a report as
required by the proposed rule.

Nature and Form of Reports
(§103.14(d))

All CBETF reports shall consist of
electronic submissions filed either
discretely on a transaction-by-
transaction basis or by batching
transactions in a format approved by
FinCEN. FinCEN may authorize a
designated reporting financial
institution to report in a different
manner if the financial institution
demonstrates to FinCEN (1) that the
form of the required report is
unnecessarily onerous on the institution
as prescribed; (2) that a report in a
different form will provide all the
information FinCEN deems necessary;
and (3) that submission of the
information in a different manner will
not unduly hinder the effective
administration of this part.

Additional Annual Reports (§ 103.14(e))

On an annual basis, all banks must
submit to FinCEN a report that provides
the following information: the account
number that was credited or debited to
originate or receive a CBETF, and the
U.S. taxpayer identification number of
the respective accountholder. This
report shall be submitted to FinCEN no
later than April 15 of the year following
the transaction date of the CBETF.

FinCEN shall endeavor to link the
periodic information submitted in the
CBETF reports with the information
provided in the TIN annual reports,
matching transactions on the basis of
common key data items contained in
both reports: the U.S. transmittor’s or
receiver’s account number. FinCEN’s
ability to combine both sets of
information will depend on the quality
and integrity of the common key data
items.

Exemptions (§ 103.14(f))

At this time, FinCEN proposes that
the following CBETFs be exempted from
reporting requirements: (1) CBETFs

where either the transmittor is a bank as
defined in 31 CFR 103.11(c), and the
recipient is a foreign (not within the
United States) bank, or, the transmittor
is a foreign bank and the recipient is a
bank, and, in each case, there is no
third-party customer to the transaction;
or (2) the transmittal order and advice
of the transmittal order are
communicated solely through systems
proprietary to a bank.

VI. Proposed Location in Chapter X

As discussed in a previous Federal
Register Notice, 73 FR 66414, Nov. 7,
2008, FinCEN is separately proposing to
remove Part 103 of Chapter I of Title 31,
Code of Federal Regulations, and add
Parts 1000 to 1099 (Chapter X). If the
notice of proposed rulemaking for
Chapter X is finalized, the changes in
the present proposed rule would be
reorganized according to the proposed
Chapter X. The planned reorganization
will have no substantive effect on the
regulatory changes herein. The
regulatory changes of this specific
rulemaking would be renumbered
according to the proposed Chapter X as
follows:

Section 103.14 would be moved to
§1010.380.

VII. Executive Order 12866

This proposed rule is a significant
regulatory action, although not
economically significant, and has been
reviewed by the Office of Management
and Budget (OMB) in accordance with
Executive Order 12866 (EO 12866).

VIII. Unfunded Mandates Act of 1995
Statement

Section 202 of the Unfunded
Mandates Reform Act of 1995
(Unfunded Mandates Act), Public Law
104—4 (March 22, 1995), requires that an
agency prepare a budgetary impact
statement before promulgating a rule
that may result in expenditure by State,
local, and Tribal governments, in the
aggregate, or by the private sector, of
$100 million or more in any one year.

If a budgetary impact statement is
required, section 205 of the Unfunded
Mandates Act also requires an agency to
identify and consider a reasonable
number of regulatory alternatives before
promulgating a rule. FinCEN has
determined that it is not required to
prepare a written statement under
section 202 and has concluded that on
balance the proposals in the Notice of
Proposed Rulemaking provide the most
cost-effective and least burdensome
alternative to achieve the objectives of
the rule.
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IX. Regulatory Flexibility Act

When an agency issues a rulemaking
proposal, the Regulatory Flexibility Act
(RFA) requires the agency to “prepare
and make available for public comment
an initial regulatory flexibility analysis”
that will “describe the impact of the
proposed rule on small entities.” (5
U.S.C. 603(a)). Section 605 of the RFA
allows an agency to certify a rule, in lieu
of preparing an analysis, if the proposed
rulemaking is not expected to have a
significant economic impact on a
substantial number of small entities.

Reporting of Cross-Border Electronic
Transmittals of Funds

Estimate of the number of small
entities to whom the proposed rule will
apply: _ .

The reporting requirement proposed
pursuant to the IRTPA, requires certain
banks and money transmitters to report
to FinCEN information associated with
individual CBETFs on a periodic basis.

For purposes of the RFA, both banks
and credit unions are considered small
entities if they have less than $175
million in assets.86 Of the estimated
8,000 banks, 80% have less than $175
million in assets and are considered
small entities.8” Of the estimated 7,000
credit unions, 90% have less than $175
million in assets.88 FinCEN estimates
that this rule will impact 300 banks and
credit unions. Of these 300 banks and
credit unions, FinCEN estimates that no
more than 190 are small entities.89
While all banks 90 can maintain
customer accounts that are used to

86 Table of Small Business Size Standards
Matched to North American Industry Classification
System Codes, Small Business Administration Size
Standards 28 (SBA Aug. 22, 2008) [hereinafter SBA
Size Standards].

87 Federal Deposit Insurance Corporation, Bank
Find, http://www2.fdic.gov/idasp/
main_bankfind.asp; select Size or Performance:
Total Assets, type Equal or less than $: “175000”,
select Find [hereinafter FDIC Bank Find].

88 National Credit Union Administration, Credit
Union Data, http://webapps.ncua.gov/
customquery/; select Search Fields: Total Assets,
select Operator: Less than or equal to, type Field
Values: “175000000”, select Go [hereinafter NCUA
Data].

89 See Implications and Benefits Study, App. C,
6 figs. 1-2. FinCEN was able to determine that 110
institutions that would be impacted by the
proposed rule had assets over $1 billion. FinCEN
also determined that 8 institutions that would be
impacted by the proposed rule had assets less than
$175 million. FinCEN was unable to determine an
asset size for the estimated 182 additional
institutions that would be impacted by the
proposed rule. For purposes of estimating the
population impacted by the rule for purposes of the
RFA analysis, FinCEN includes these additional
institutions in the estimate of small entities.

90 See 31 CFR 103.11(c) (2009) (The definition of
“bank” under the BSA regulations includes
commercial banks and trusts, private banks, savings
and loan associations, credit unions, U.S. agencies
and branches of foreign banks, etc.)

originate or receive CBETF's, not all
banks are equipped to complete a
CBETF on their own: for example, in the
case of an outgoing CBETF the actual
transaction may have to be channeled
from small/medium banks to large,
internationally active banks with whom
they maintain correspondent banking
relationships (last-out banks), and from
these to a foreign bank. As part of the
ordinary process of a transaction (and,
in the case of outgoing CBETFs for
amounts of $3,000 or higher, also
because of BSA/AML regulatory
requirements),®! these larger first-in/
last-out banks receive from the typically
smaller originating bank all the data
points FinCEN has deemed necessary to
request. Therefore, FinCEN estimates
that this reporting requirement will only
impact 1.5% of all small banks and
credit unions because, as stated above,
these smaller institutions rely on large
banks to process CBETFs.

For the purposes of the RFA, a money
transmitter is considered small if it has
less than seven million in gross receipts
annually. Of the estimated 19,000
money transmitters, FInCEN estimates
95% have less than seven million in
gross receipts annually.92 Generally,
small money transmitters do not have
the infrastructure and international
network necessary to process CBETFs
resulting in a relatively small percentage
of the total population that act as first-
in or last-out institutions. Therefore,
FinCEN estimates, the proposed rule
will impact an estimated 4% of these
small money transmitters. Therefore,
FinCEN has determined that neither a
substantial number of small banks nor
money transmitters will be significantly
impacted by the proposal.

Description of the projected reporting
and recordkeeping requirements of the
proposed rule:

During a week that a bank processes
at least one CBETF as a first-in or last-
out institution, the bank must report to
FinCEN up to 10 data items for each
CBETF processed. These data items are
necessary for the proper messaging and
settlement of a CBETF, and also
correspond to data banks are obligated
to obtain, retain, and retransmit for
transactions at or above $3,000. During
a week that a money transmitter
conducts a CBETF as a first-in or last-
out institution, a money transmitter will

9131 CFR 103.33(e) (2009) (Recordkeeping
requirements for banks); 31 CFR 103.33(f) (2009)
(Recordkeeping requirements for nonbank financial
institutions).

92 See FinCEN MSB Registration List (2/10/2010),
http://www.fincen.gov/financial_institutions/msb/
msbstateselector.html (Sort list by entities that
engage in money transmission and remove repeat
registrations).

be required to report up to 10 data items
per transaction at or above $1,000 and
an additional 11th data point for
transactions at or above $3,000. The
information money transmitters will be
required to report is information that
they already obtain either in the
ordinary course of business or to
comply with other regulatory
obligations.

For RFA analysis, and relying on its
specific studies, FinCEN has determined
that this requirement would impose a
significant impact on these first-in and
last-out institutions. However, as
discussed above, this significant impact
would be limited to a minimal number
of small entities that conduct fewer
CBETFs. In the year 2006, FinCEN
estimates that each large bank (as
defined above) conducted 2 million
reportable transactions on average.
FinCEN estimates that small banks (also
as defined above) conducted only eight
thousand reportable transactions on
average.93

The specific studies revealed that the
individual average estimated cost of
implementing the CBETF periodic
report would consist of $94,000 per year
for large banks, and $11,900 for small
banks.94 In the case of money
transmitters, the same cost would be
split into a set-up and an annual
ongoing portion: $250,000 set-up cost
and $52,000 annual costs for large
money transmitters, and no set-up cost
and $20,000 annual costs for small
money transmitters.9°

93 Implications and Benefits Study, App. C, 11 fig.
13. The number of annual reportable transactions
per large bank (as defined under the RFA) covered
a wide range, with few very large institutions
processing tens of millions of reportable
transactions, and a large number of relatively
smaller institutions processing reportable
transactions in the tens of thousands or fewer. The
average of 2 million transactions per large bank
compensates both extremes of this wide range.

94 Implications and Benefits Study at 45 tbl. 6-1.
As indicated in table 6—1, the annual cost for
medium sized banks (92 institutions) is $20,100 and
the annual cost for small banks (150 institutions) is
$6,800. For purposes of the Regulatory Flexibility
Act analysis, FinCEN is considering both medium
and small banks to be small banks. Therefore, the
weighted average annual effect on these institutions
is $11,900. These figures, which assume use of the
hybrid model (supra III. Sec. B.), were based on
separate, but limited follow-up information
received from industry and not the numbers
pertaining to cost estimates received from industry
through FinCEN’s CFI survey per se. The hybrid
model was conceived based on some of the general
survey responses, but was not a targeted matter of
inquiry with respect to costs in the CFI survey
(supra III. Sec. B.). Given the evolution of services
available to the financial sector within the context
of third-party centralized messaging systems since
then, FinCEN, as emphasized infra (X. Request for
Comments), is soliciting comment from industry on
the current validity of these cost estimates.

95 Id. The cost estimates in table 6—1 were derived
in consideration of a $3,000 reporting threshold.


http://www.fincen.gov/financial_institutions/msb/msbstateselector.html
http://www.fincen.gov/financial_institutions/msb/msbstateselector.html
http://www2.fdic.gov/idasp/main_bankfind.asp
http://www2.fdic.gov/idasp/main_bankfind.asp
http://webapps.ncua.gov/customquery/
http://webapps.ncua.gov/customquery/
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Although the impact of the proposal
will, for purposes of the RFA, be
significant, the proposal will not impact
a substantial number of institutions.
Additionally, the impact on small
institutions will be much less than the
impact on larger institutions.

Reporting of Taxpayer Identification
Numbers of Accountholders

Estimate of the number of small
entities to whom the proposed rule will
apply: ' .

The second reporting requirement
contained within this proposal would
require all banks to report the account
number and TIN information of
accountholders that transmitted or
received a CBETF required to be
reported under this section. For
purposes of the RFA, both banks and
credit unions are considered small
entities if they have less than $175
million in assets.96 Of the estimated
8,000 banks, 80% have less than $175
million in assets and are considered
small entities.®” Of the estimated 7,000
credit unions, 90% have less than $175
million in assets.?8 Banks and credit
unions that would not be considered
first-in/last-out institutions may still be
required to report under this second
proposal. This is because they may have
one or more customers that transmitted

The proposed rule anticipates a $1,000 reporting
threshold for money transmitters and no reporting
threshold for banks. This change will affect the cost
estimate for small money transmitters because
FinCEN anticipates that such transmitters will
comply through discrete transaction-by-transaction
reporting. FinCEN anticipates that the change in
threshold will increase the number of reports and
consequently increase the average annual effect on
small money transmitters from $395 to $20,000.
Alternatively, because FinCEN anticipates that
banks and large money transmitters will utilize
automated reporting systems, a change in the
threshold does not change the estimated annual
costs. See America’s Community Banker’s Ltr.
supra n. 53; see Implications and Benefits Study at
45 tbl. 6-1 (one-time implementation cost of
developing automated reporting systems is
estimated at $250,000). Furthermore, several new
reporting services have evolved or been made more
widely available by third-party centralized
messaging systems such as SWIFT, since the
research period of the Implications and Benefits
Study, which could reduce the annual reporting
cost of banks significantly below the figures
calculated in the Study.

96 Table of Small Business Size Standards
Matched to North American Industry Classification
System Codes, Small Business Administration Size
Standards 28 (SBA Aug. 22, 2008) [hereinafter SBA
Size Standards].

97 Federal Deposit Insurance Corporation, Bank
Find, http://www2.fdic.gov/idasp/
main_bankfind.asp; select Size or Performance:
Total Assets, type Equal or less than $: “1750007,
select Find [hereinafter FDIC Bank Find].

98 National Credit Union Administration, Credit
Union Data, http://webapps.ncua.gov/
customquery/;select Search Fields: Total Assets,
select Operator: Less than or equal to, type Field
Values: “1750000007, select Go [hereinafter NCUA
Data].

or received a CBETF during the year.
Therefore FinCEN estimates that this
rule will impact all banks and credit
unions.

Description of the projected reporting
and recordkeeping requirements of the
proposed rule:

The second reporting requirement
contained within this proposal would
require all banks to report on an annual
basis the account number and TIN
information of accountholders that
transmitted or received a CBETF
required to be reported under this
section. The economic impact of this
proposal will not be significant. The
information required to be reported is
information that banks are already
required to record as part of their
customer identification procedures.??

FinCEN understands that banks will
be able to leverage from automated
systems already designed to address
current regulatory requirements, make
relatively inexpensive internal
modifications to existing queries that
extract information from their customer
information and transactional databases,
and produce a summary annual report
when a customer account shows
evidence of CBETF activity during the
year. The cost of the TIN annual
reporting is based on the burden
(measured in hours) of running these
queries and producing and formatting
the report (at clerical level), and spot-
checking the report prior to
transmission (at supervisory level).

FinCEN has determined that existing
regulatory reports of a similar nature
involve an annual burden of 1 hour.
Therefore, FinCEN estimates that the
impact on a small bank to produce this
report would be $24.47 annually 100
with a collective impact on small banks
of $7,000. As such, FinCEN does not
believe the impact of generating such
report is significant.

Certification

When viewed as a whole, FinCEN
does not anticipate the proposals
contained in this rulemaking will have
a significant impact on a substantial
number of small businesses.
Accordingly, FinCEN certifies that this
rule will not have a significant
economic impact on a substantial
number of small entities.

FinCEN is seeking comments on this
determination.

X. Paperwork Reduction Act

The collection of information
contained in this proposed rule is being

99 See 31 CFR 103.121 (2009).

100 See Bureau of Labor Statistics, Occupational
Employment and Wages, May 2006, http://
www.bls.gov/oes/2006/may/oes131041.htm.

submitted to the Office of Management
and Budget for review in accordance
with the Paperwork Reduction Act of
1995 (44 U.S.C. 3507(d)). Under the
Paperwork Reduction Act, an agency
may not conduct or sponsor, and an
individual is not required to respond to,
a collection of information unless it
displays a valid OMB control number.
Comments on the information collection
should be sent to the Desk Officer for
the Department of Treasury, Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Paperwork Reduction Project (1506),
Washington, DC 20503, or by the
Internet to
oira_submission@omb.eop.gov with a
copy to the Financial Crimes
Enforcement Network by mail or as part
of the comments through the Internet.
Comments are welcome and must be
received by November 29, 2010.

Cross-border Electronic Transmittals of
Funds Report (the “CBETF Periodic
Report”)

Description of Affected Financial
Institutions: Banks as defined in 31 CFR
103.11(c) and money transmitters as
defined in 31 CFR 103.11(uu)(5).

Estimate Number of Affected
Financial Institutions: 1,000 (300
banks 101 and 700 money transmitters
operating as principals).102

Estimated Average Annual Burden
Hours Per Affected Financial
Institution: On a weekly basis, first-in
and last-out institutions will be required
to submit a report containing
information on all CBETFs conducted
during the week. Each institution will
be required to submit a maximum of 52
reports per year. For a large institution,
FinCEN estimates that on the average
each weekly report will contain
information on 40,000 CBETFs.103 For a
small institution, FinCEN estimates that
each weekly report will contain
information on 115 CBETFs. Despite the
number of CBETF's contained in each
report, FinCEN estimates that the
average burden associated with
verifying and filing the report is one
hour for each weekly report. FinCEN is
not considering the time necessary to
gather the information required for the

101 See 31 CFR 103.11(c) (2009) (For purposes of
the BSA, the term “bank” includes credit unions).

102 Implications and Benefits Study at ii.

103 Implications and Benefits Study, App. C, 11
fig. 13. The number of annual reportable
transactions per large bank (as defined under the
RFA) covered a wide range, with few very large
institutions processing tens of millions of reportable
transactions, and a large number of relatively
smaller institutions processing reportable
transactions in the tens of thousands or fewer. The
average of 2 million transactions per large bank
compensates both extremes of this wide range.


http://www.bls.gov/oes/2006/may/oes131041.htm
http://www.bls.gov/oes/2006/may/oes131041.htm
http://www2.fdic.gov/idasp/main_bankfind.asp
http://www2.fdic.gov/idasp/main_bankfind.asp
http://webapps.ncua.gov/customquery/
http://webapps.ncua.gov/customquery/
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report because the gathering of this
information is usual and customary in
processing these transactions. For
banks, this information is included in
the message that is transmitted between
institutions and only needs to be
retransmitted to FinCEN in the same
messaging format as was originally sent.

For money transmitters, FinCEN
understands that to be active in the
highly competitive cross-border
remittances market, and to comply with
current BSA/AML monitoring
requirements involving their own
activity and the activity of their agents,
all money transmitters covered by the
proposed reporting requirement must
already possess a degree of automation
that will allow them to generate the
CBETF periodic report with minimal
manual intervention. Manual
intervention at operator level will
consist of running the queries on the
transaction and customer information
databases, and inserting a single FinCEN
Uniform Resource Locator (URL) in the
computer-generated report; manual
intervention at supervisor level will
consist of spot-checking the generated
report prior to transmitting it to FinCEN.
While the number of weekly CBETF's
per individual money transmitter (large
or small) might vary, the actual number
of weekly CBETFs is not considered a
burden-determinant factor: having an
operator execute and address an
automated weekly report would require
substantially the same time regardless of
the number of transactions. The time
required by manual intervention at the
supervisory level for quality assurance
will be affected by the number of
weekly transactions; however, the
sample size required for spot-checking
at an industry-standard confidence level
will not have to be increased in direct
proportion to the number of reported
transactions. Furthermore, those money
transmitters that process the largest
portion of CBETF's subject to reporting
are also those that currently possess
enough technological resources to
automate not only the generation of the
report, but the spot-checking function as
well.

Estimated Average Total Number of
CBETF Periodic Reports per Annum:
52,000 (52 weekly reports submitted by
1,000 reporting institutions).

Estimated Total Annual Burden:
52,000 hours (52,000 reports at 1 hour
per report).

The total number of reports to be filed
per calendar year (or, in the case of
banks, the number of times a year
SWIFT retransmits their CBETF activity
to FinCEN) is a function of the
mandated periodicity of the reports. The
proposal reflects the obligation to file a

weekly report (an average of 52 reports
per reporting institution per calendar
year). Total number of weekly reports to
be filed by all reporting banks is 15,600
a year; total number of weekly reports
to be filed by all reporting money
transmitters is 36,400 a year.

Annual Tax Identification Number
Report (the “TIN Annual Report”)

Description of Affected Financial
Institutions: Banks as defined in 31 CFR
103.11(c).

Estimate Number of Affected
Financial Institutions: 15,000 banks.

Estimated Average Total Number of
TIN annual reports per Annum: 15,000
(1 annual report submitted by 15,000
reporting institutions).

Estimated Total Annual Burden:
15,000 hours (15,000 reports at 1 hour
per report).

Under the TIN annual reporting
portion of this proposed rule, FinCEN
estimates that the number of affected
banks would increase to a maximum of
15,000.19¢ FinCEN stipulates that the
banks covered by the proposed TIN
annual report requirement already
possess the degree of automation
required to search their transaction and
customer information databases and
generate the report with minimum
manual intervention: the same bank
population is currently subject to other
regulatory reporting requirements, such
as annual reporting on the IRS series of
1099 forms that require substantially
similar data processing capacity. The
estimated average burden is one hour
per reporting bank per year. Therefore,
the average total annual burden hours
would increase to 15,000.

Request for Comments Regarding the
Paperwork Reduction Act Analysis

FinCEN is seeking comments on these
estimates. Comments are specifically
requested concerning:

o Whether the proposed collection of
information is necessary for the proper
performance of the functions of FinCEN,
including whether the information will
have practical utility;

e The accuracy of the estimated
burden associated with the proposed
collection of information;

e How the quality, utility, and clarity
of the information to be collected may
be enhanced; and,

e How the burden of complying with
the proposed collection of information
may be minimized, including through
the application of automated collection

104 Federal Deposit Insurance Corporation, Bank
Find, http://www2.fdic.gov/idasp/
main_bankfind.asp; select Find; Credit Union
Directory 2009, NCUA Credit Union Directory 190—
192 (NCUA, 2009).

techniques or other forms of information
technology.

XI. Request for Comments

FinCEN invites comments on any and
all aspects of the proposal to require
select financial institutions to report to
FinCEN transmittal orders associated
with certain CBETFs. If you are
commenting on behalf of a bank, please
indicate in your response whether you
are a small institution (less than $175
million in assets). If you are
commenting on behalf of an MSB,
please indicate in your response
whether you are a small MSB (gross
receipts are below $7 million
annually).105

FinCEN specifically invites comment
on requests above, as well as the
following:

Third-party Carriers: In the proposed
rule, banks will be able to report by
either submitting the complete copy of
the transmittal order that it sends or
receives or by submitting the ten data
points listed in 103.14(c) of the
proposed regulation. FinCEN anticipates
that banks, which provide complete
copies of the CBETF transmittal orders,
will fulfill this obligation by using third-
party carriers of the transmittal orders to
submit the copy on behalf of the bank.
Alternatively, for banks that submit the
ten data points requested in 103.14(c) of
the proposed regulation, FinCEN
anticipates providing an Internet-based
form to report the information. FinCEN
requests comments on alternative
formats for reporting the proposed
information that FinCEN should
consider in developing systems to
accept CBETF reporting. Additionally,
FinCEN requests comments on third-
party carriers, other than SWIFT, that
could make such reports on behalf of
the bank. Although FinCEN is focusing
on messaging systems, FinCEN
welcomes comments from the public
regarding possible payment or
settlement systems that could provide
the information requested under the
proposed rule.

Message Standards: If institutions that
would be covered by this rule believe
that there is a significant portion of their
funds transfers that would be required
to be reported under this proposed rule
that would not be covered by reporting
the identified standardized person-to-
person transmittal orders (MT 103 and

105 Please note that the inclusion of this
information is not a condition of FinCEN’s full
consideration of your comment. However, this data
will help FinCEN allocate the comment among the
population of large and small business entities, and
produce a better evaluation of the impact of the
proposed rule in accordance with the Regulatory
Flexibility Act.
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MT 202—-COV), FinCEN encourages
comments in this area.

Bank Proprietary Systems: FinCEN
requests comment on the utility of
reporting CBETFs that are processed
solely through bank proprietary systems
and on the potential costs of supplying
such reports. At this time, FinCEN is not
proposing to collect information on
CBETFs that are processed through bank
proprietary systems. FinCEN
acknowledges that these systems are
used in a limited context and that
within these contexts there is a higher
degree of transparency. When
commenting, please note if you have
information contrary to these
acknowledgements.

Duplicate Messages: FinCEN is
requiring submissions of copies of
transmittal orders or advices with the
intention of collecting the evidence that
a transmittal of funds has occurred or
will occur. FinCEN is asking for advices
in order to capture situations where a
proprietary system may be used in order
to execute the transmittal order but
where a third-party system is used in
addition to sending an advice to
facilitate straight-through processing. It
is not FinCEN’s intention to collect
duplicate records in the rare cases
where a transmittal order and an advice
are both covered under this proposed
regulation. As such, FinCEN is seeking
comments on situations where the
regulations as proposed might result in
duplicate reporting and, if so, whether
institutions view this duplication as
something that they believe is less
costly to simply report (with FinCEN
reconciling the two reports) or whether
they believe that it would be of value to
exempt duplicate filings, with
suggestions as to how to avoid such
duplication.

Frequency of Reports: FinCEN
requests comments on the frequency
that reports are required to be provided
including the feasibility of requiring
daily reporting. FinCEN is aware that
other countries require daily reporting
with significant benefits accruing to law
enforcement from the access to near
real-time information. FinCEN is
interested in receiving information from
financial institutions about the impacts
that this would have on their
operations. In determining the costs of
compliance with this proposal, FinCEN
has relied on feedback from banks
stating that the reporting requirements
of the proposal can be fulfilled by
copying FinCEN on a SWIFT message.
Thus, FinCEN anticipates that the costs
of compliance for banks would not be
significantly increased if these messages
are sent to FinCEN daily as opposed to
batch-sent to FinCEN weekly. If your

institution (including any money
transmitter) has information suggesting
otherwise, please include that
information within your comment.

Effects of the Rule on Customer
Privacy: FinCEN has included an
extensive discussion of its proposal for
ensuring the security of the information
in this NPRM.106 In addition, it is also
seeking comments regarding the impact
of this information collection on
customer privacy and on the ability of
banks and MSBs to continue to fulfill
their obligations to preserve their
customer’s privacy while implementing
the provisions of this rule.

Effects of FinCEN’s Proposed
Reporting Requirements: To establish an
efficient reporting system that not only
meets the goal of providing information
that is needed by law enforcement but
does not require significant changes in
the business and payment systems of
banks and MSBs, FinCEN is proposing
that first-in/last-out banks report all
CBETFs and that first-in/last-out money
transmitters report all CBETFs at or
above $1,000. FinCEN discussed its
estimates of the implications of the
proposed rule in its Regulatory
Flexibility Analysis 197 and its
discussion of the Implications and
Benefits Study.1°8 Considering these
discussions and the reporting
requirements defined by FinCEN in the
NPRM, FinCEN is seeking comments
from banks and MSBs on the costs and
impact of these broad parameters on the
funds transfer operations and systems of
the banks and MSBs affected by this
rule.

Migration to other CBETF Channels:
FinCEN would like to solicit comments
from institutions regarding specific
instances where they believe that, as a
result of such a reporting requirement,
financial institutions or their customers
may move to execute CBETFs by some
other means that would not be subject
to the proposed reporting requirement,
including informal value transfer
mechanisms or non-U.S. based payment
mechanisms (please provide details).

Effect of the Rule on Remittances:
FinCEN requests comments on the effect
any such reporting is likely to have on
retail consumers of cross-border
remittances, including how any such
reporting may change the relationship
between the remittance consumer and
the money transmitter and how such
reporting may produce cost or price
effects likely to be passed on to such

106 Supra IV. Sec. I Protection of Private Personal
Financial Information.

107 Supra IX. Regulatory Flexibility Act.

108 Sypra III. Sec. B. Implications of CBETF
Reporting of the Financial Industry.

consumers. Please be specific in
identifying any such monetary effects,
as well as any non-monetary effects
caused by such a proposed rule, if
adopted.

Reporting Channels: In the proposed
rule, FinCEN requires reporting from
money transmitters for transactions of
$1,000 or more. FinCEN anticipates that
large money transmitters will
implement automated systems to
provide the information requested in
103.14(c) of the proposed regulation.
FinCEN requests comments on possible
formats for this reporting to assist
FinCEN in developing a user-friendly
format to reduce the implications on
money transmitters. FinCEN
understands that smaller institutions
might benefit from submitting reports
on an Internet-based form provided by
FinCEN. For those institutions with a
lower volume of CBETF transactions,
FinCEN believes that use of the Internet-
based form would allow cost savings
versus self-implemented automated
reporting systems and requests
comments from the industry on this
proposal.

Foreign-Exchange Conversions: In the
proposed rule, FinCEN requires
reporting from money transmitters for
transactions of $1,000 or more or the
equivalent in other currencies. FinCEN
would like to solicit comments on how,
with respect to non-U.S. dollar
denominated transactions, institutions
would perform the currency exchange
rate calculations in practice and what
systems or approaches may be available
to facilitate compliance with this
requirement.

Effect of TIN Reporting on the
Banking Industry: FinCEN requests
comments on how the annual TIN
reporting requirement will impact the
banking industry and how the industry
will comply with this requirement,
including how reportable accounts
would be identified for reporting under
this methodology. FinCEN understands
that banks will be able to leverage from
automated systems already designed to
address current regulatory requirements,
and make relatively inexpensive
internal modifications to existing
queries that extract information from
their customer information and
transactional databases, and produce a
summary annual report when a
customer account shows evidence of
CBETF activity during the year. These
automated systems are used to comply
with other regulatory requirements
including the filing of the IRS series of
Form 1099. If you have information
suggesting that banks are unable to
leverage off of these systems, please
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include that information within your
comment.

Effect of TIN Reporting on the Money
Transmitter Industry: FinCEN is
interested in soliciting comments from
the money transmitter industry
regarding the additional requirement of
providing the TIN of the transmittor or
recipient for transactions of $3,000 or
more. As stipulated above, in order to be
active in the highly competitive cross-
border remittances market, and to
comply with current BSA monitoring
requirements involving their own
activity and the activity of their agents,
all money transmitters covered by the
proposed periodic reporting
requirement must already possess a
degree of automation that will allow
them to generate the CBETF periodic
report with minimal manual
intervention. If you have information
suggesting that money transmitters that
process CBETFs are unable to rely on
automated systems coupled with
minimal manual transaction testing,
please include that information in your
comment.

TIN Reporting Threshold for the
Money Transmitter Industry: Lastly,
FinCEN solicits comments on whether
the money transmitters required to
report under these proposals would
prefer to consolidate the reporting
thresholds ($1,000 for CBETF reports
and the $3,000 level for including the
taxpayer identification number in the
report) into a single $1,000 threshold for
both reporting the transaction and
reporting the taxpayer identification
number (meaning that a TIN would be
required with every CBETF reported).

List of Subjects in 31 CFR Part 103

Administrative practice and
procedure, Banks, Banking, Brokers,
Currency, Foreign banking, Foreign
currencies, Gambling, Investigations,
Penalties, Reporting and recordkeeping
requirements, Securities, Terrorism.

Authority and Issuance

For the reasons set forth in the
preamble, part 103 of title 31 of the
Code of Federal Regulations is proposed
to be amended as follows:

PART 103—FINANCIAL
RECORDKEEPING AND REPORTING
OF CURRENCY AND FINANCIAL
TRANSACTIONS

1. The authority citation for part 103
continues to read as follows:

Authority: 12 U.S.C. 1829b and 1951-1959;
31 U.S.C. 5311-5314, 5316-5332; title III,
secs. 311, 312, 313, 314, 319, 326, 352, Pub.
L. 107-56, 115 Stat. 307.

2. Add new §103.14, to read as
follows:

§103.14 Reporting relating to cross-
border electronic transmittal of funds.

(a) Periodic Reports. Each reporting
financial institution shall file periodic
reports with FinCEN with respect to any
cross-border electronic transmittal of
funds, denominated in any currency, for
an amount equal to or exceeding the
applicable reporting threshold, to the
extent and in the manner required by
this section.

(b) Definitions— In general. For
purposes of this section, the following
terms shall have the meanings set forth
below:

(1) Account shall have the meaning
set forth in 31 CFR 103.90(c).

(2) Bank shall have the meaning set
forth in 31 CFR 103.11(c).

(3) Money transmitter shall have the
meaning set forth in 31 CFR
103.11(uu)(5).

(4) Recipient shall have the meaning
set forth in 31 CFR 103.11(cc).

(5) Transmittor shall have the
meaning set forth in 31 CFR 103.11(11).

(6) Transmittal order shall have the
meaning set forth in 31 CFR 103.11(kk).

(7) Transmittal of funds shall have the
meaning set forth in 31 CFR 103.11 (jj).

(8) Electronic means. Means that
utilize technology that has electrical,
digital, magnetic, wireless, optical,
electromagnetic, or similar capabilities.

(9) Financial institution shall have the
meaning set forth in 31 CFR 103.11(n).

(10) Foreign financial institution shall
have the meaning set forth in 31 CFR
103.175(h).

(11) First-in financial institution. The
first financial institution with respect to
a transmittal of funds that receives a
transmittal order or advice from a
foreign financial institution.

(12) Last-out financial institution. The
last financial institution with respect to
a transmittal of funds that sends a
transmittal order or advice to a foreign
financial institution.

(13) Cross-border electronic
transmittal of funds. A transmittal of
funds where either the transmittal order
or the advice is:

(i) Communicated by electronic
means; and

(ii) Sent or received by either a first-
in or last-out financial institution.

(14) Reporting financial institution.
Any bank (‘reporting bank’) or money
transmitter (‘reporting money
transmitter’) acting as a first-in or last-
out financial institution.

(15) Reporting threshold. For
reporting banks, the reporting threshold
is zero. For reporting money
transmitters, the reporting thresholds for

the periodic cross-border electronic
transmittal of funds is $1,000 or more,
or the equivalent in other currencies.

(c) Filing procedures—(1) What to file.
Reporting financial institutions shall
discharge their reporting obligations
with respect to cross-border electronic
transmittals of funds required by
paragraph (a) of this section by
submitting a copy of the respective
transmittal order or advice, provided
that the transmittal order or advice is in
a standardized format that has been
approved for direct submission by
FinCEN. If the reporting financial
institution is unable to submit a copy of
the respective transmittal order or
advice in an approved format, then the
reporting financial institution may
discharge its reporting obligation by
submitting the following information, if
available, in a form specified by
FinCEN:

(i) Unique transaction identifier
number;

(ii) Either the name and address or the
unique identifier of the transmittor’s
financial institution;

(iii) Name and address of the
transmittor;

(iv) The account number of the
transmittor (if applicable);

(v) The amount and currency of the
transmittal of funds;

(vi) The execution date of the
transmittal of funds;

(vii) The identity of the recipient’s
financial institution;

(viii) The name and address of the
recipient;

(ix) The account number of the
recipient (if applicable);

(x) Any other specific identifiers of
the recipient or transaction, and

(xi) For transactions of $3,000 or
more, reporting money transmitters
shall also include the U.S. taxpayer
identification number of the transmittor
or recipient (as applicable) or, if none,
the alien identification number or
passport number and country of
issuance.

(2) Where to file. A report required by
paragraph (a) of this section shall be
filed with FinCEN, unless otherwise
specified.

(3) When to file. A report required by
paragraph (a) of this section shall be
filed by the reporting financial
institution within five business days
following the day when the reporting
financial institution sent or received the
transmittal order.

(4) Designated third-party filers. A
reporting financial institution may
designate a third party to file a report
required under this section utilizing
procedures prescribed by FinCEN.

(d) Nature and form of reports. All
reports required by paragraph (a) of this
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section shall consist of electronic
submissions filed in a format approved
by FinCEN either discretely, on a
transaction-by-transaction basis, or by
batching transactions. FinCEN may
authorize a designated reporting
financial institution to report in a non-
electronic manner if the financial
institution demonstrates to FinCEN that
the form of the required report is
unnecessarily onerous on the institution
as prescribed; that a report in a different
form will provide the information
FinCEN deems necessary; and that
submission of the information in a
different manner will not unduly hinder
the effective administration of this part.

(e) Annual Reports. On an annua
basis, all banks must submit to FinCEN
a report that provides the following
information: the number of the account
that was credited or debited to originate
or receive a cross-border electronic
transmittal of funds, and the U.S.
taxpayer identification number of the
respective accountholder. This report
shall be submitted to FinCEN no later
than April 15 of the year following the
transaction date of the cross-border
electronic transmittal of funds. The
report shall be in a form and manner to
be determined by FinCEN.

(f) Exemptions. The following cross-
border electronic transmittals of funds
are not subject to the reporting
requirements of paragraphs (a) and (e) of
this section:

(1) Cross-border electronic
transmittals of funds where either the
transmittor is a bank and the recipient
is a foreign bank, or the transmittor is
a foreign bank and the recipient is a
bank and, in each case, there is no third-
party customer to the transaction; or

(2) The transmittal order and advice
of the transmittal order are
communicated solely through systems
proprietary to a bank.

Dated: September 24, 2010.
James H. Freis, Jr.,

Director, Financial Crimes Enforcement
Network.

[FR Doc. 2010-24417 Filed 9-29-10; 8:45 am|
BILLING CODE 4810-02-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 285
[DoD-0S—2010-0103; RIN 0790-Al51]

DoD Freedom of Information Act
(FOIA) Program

AGENCY: Department of Defense.
ACTION: Proposed rule.

SUMMARY: The Department of Defense is
proposing to update current policies
and procedures to reflect the DoD FOIA
Program as prescribed by Executive
Order 13392. The changes will ensure
appropriate agency disclosure of
information and offer consistency with
the goals of section 552 of title 5, United
States Code.

DATES: Submit comments on or before
November 29, 2010.

ADDRESSES: You may submit comments,
identified by docket number and or RIN
number and title, by any of the
following methods:

e Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 1160 Defense Pentagon,
Room 3C843, Washington, DC 20301—
1160.

Instructions: All submissions received
must include the agency name and
docket number or Regulatory
Information Number (RIN) for this
Federal Register document. The general
policy for comments and other
submissions from members of the public
is to make these submissions available
for public viewing on the Internet at
http://www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: Mr.
James Hogan, (703) 696—468 fax
number: (703) 696—4506.
SUPPLEMENTARY INFORMATION:

Executive Order 12866, “Regulatory
Planning and Review”

It has been certified that 32 CFR part
285 does not:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy; a section of the economy;
productivity; competition; jobs; the
environment; public health or safety; or
state, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.

Sec. 202, Pub. L. 104-4, “Unfunded
Mandates Reform Act”

It has been certified that 32 CFR part
285 does not contain a Federal mandate

that may result in the expenditure by
state, local and tribal governments, in
aggregate, or by the private sector, of

$100 million or more in any one year.

Public Law 96-354, “Regulatory
Flexibility Act” (5 U.S.C. 601)

It has been certified that 32 CFR part
285 is not subject to the Regulatory
Flexibility Act (5 U.S.C. 601) because it
would not, if promulgated, have a
significant economic impact on a
substantial number of small entities.

Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

It has been certified that 32 CFR part
285 does not impose reporting or
recordkeeping requirements under the
Paperwork Reduction Act of 1995.

Executive Order 13132, “Federalism”

It has been certified that this rule does
not have federalism implications, as set
forth in Executive Order 13132. This
rule does not have substantial direct
effects on:

(1) The States;

(2) The relationship between the
National Government and the States; or

(3) The distribution of power and
responsibilities among the various
levels of government.

List of Subjects in 32 CFR Part 285

Freedom of information.

Accordingly, 32 CFR part 285 is
proposed to be amended as follows.

PART 285—[AMENDED]

1. The authority citation for part 285
continues to read as follows:

Authority: 5 U.S.C. 552.

2. Section 285.1 is amended by
revising paragraph (c) to read as follows:

§285.1 Purpose.
* * * * *

(c) Implements E.O. 13392,
Presidential Memorandum, “Freedom of
Information Act,” January 21, 2009
(available at http://
www.whitehouse.gov/the press office/
Freedom_of Information Act/), and
Attorney General Memorandum, “The
Freedom of Information Act (FOIA),”
March 19, 2009 (available at http://
www.justice.gov/ag/foia-memo-
march2009.pdf) within the Department
of Defense.

* * * * *

3. Section 285.2 is amended by

revising paragraph (a) to read as follows:

§285.2 Applicability.
* * * * *

(a) The Office of the Secretary of
Defense (OSD), the Military


http://www.whitehouse.gov/the_press_office/Freedom_of_Information_Act/
http://www.whitehouse.gov/the_press_office/Freedom_of_Information_Act/
http://www.whitehouse.gov/the_press_office/Freedom_of_Information_Act/
http://www.justice.gov/ag/foia-memo-march2009.pdf
http://www.justice.gov/ag/foia-memo-march2009.pdf
http://www.justice.gov/ag/foia-memo-march2009.pdf
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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Departments, the Chairman of the Joint
Chiefs of Staff and the Joint Staff, the
Combatant Commands, the Office of the
Inspector General of the Department of
Defense, the Defense Agencies, the DoD
Field Activities, and all other
organizational entities in the
Department of Defense (hereafter
referred to collectively as the “DoD
Components”).

* * * * *

4. Section 285.3 is amended by
revising paragraph (a) to read as follows:

§285.3 Policy.

* * * * *

(a) Promote transparency and
accountability by adopting a
presumption in favor of disclosure in all
decisions involving the FOIA and
responding promptly to requests in a
spirit of cooperation.

* * * * *

5. Section 285.4 is amended by:

a. Revising paragraph (a)(1), the first
sentence of paragraph (a)(3), paragraph
(a)(4), and paragraph (e)(7).

b. Adding a sentence to the end of
paragraph (e)(5).

The revisions and amendments read
as follows:

§285.4 Responsibilities.
(a) * *x %
(1) Serve as the DoD Chief FOIA

Officer in accordance with Section 552
of title 5, United States Code.

* * * * *

(3) Designate the FOIA Public
Liaisons for the Department of Defense
in accordance with Section 552 of title
5, United States Code. * * *

(4) Prepare and submit to the Attorney
General the DoD Annual Freedom of
Information Act Report as required by 5
U.S.C., and other reports as required by
E.O. 13392 and Attorney General
Memorandum, “The Freedom of
Information Act (FOIA),” March 19,
2009.

* * * * *

(e) * x %

(5) * * * Additionally, DoD
Component FOIA offices will provide
DFOIPO with information copies of
significant FOIA requests and

responses.
* * * * *

(7) Submit to the DA&M, through
DFOIPO, DoD Component inputs to the
DoD FOIA Annual Report prescribed in
32 CFR part 286 and E.O. 13392 and
other reports or data requested by the
DA&M. All such submissions will be
made by the FOIA Public Liaisons.

* * * * *

Dated: September 24, 2010.
Patricia L. Toppings,
OSD Federal Register Liaison Officer,
Department of Defense.
[FR Doc. 2010-24537 Filed 9-29-10; 8:45 am]
BILLING CODE 5001-06-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271
[EPA-R09-RCRA-2010-0598; FRL—9205-1]
California: Proposed Authorization of

State Hazardous Waste Management
Program Revision

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: California has applied to EPA
for final authorization of certain changes
to its hazardous waste program under
the Resource Conservation and
Recovery Act (RCRA). EPA has
reviewed California’s application and
made the tentative decision that these
changes satisfy all requirements needed
to qualify for final authorization, and is
proposing to authorize the State’s
changes. EPA is also proposing that the
State’s requirements regulating facilities
that are conditionally exempt from the
federal rules as Conditionally Exempt
Small Quantity Generators (“CESQGs”)
be treated as more stringent than federal
requirements, thereby making these
provisions federally enforceable.

DATES: EPA must receive written
comments on California’s application
for authorization for changes to its
hazardous waste management program
by November 1, 2010.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R09—
RCRA-2010-0598 by one of the
following methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e E-mail: smith.rebecca@epa.gov.

e Fax:(415) 947-3533 (prior to
faxing, please notify Rebecca Smith at
415-972-3313)

e Mail: Send written comments to:
Rebecca Smith, WST-2, EPA Region 9,
75 Hawthorne Street, San Francisco, CA
94105-3901.

e Hand Delivery or Courier: Rebecca
Smith, EPA Region 9 (WST-2), 75
Hawthorne Street, San Francisco, CA
94105. Such deliveries are only
accepted during the office’s normal
hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: We must receive your
comments by November 1, 2010. Direct
your comments to Docket ID No. EPA-
R09-RCRA-2010-0598. EPA’s policy is
that all comments received will be
included in the public docket without
change and may be made available
online at http://www.regulations.gov
including any personal information
provided, unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information the disclosure of which is
restricted by statute, or you make
special arrangements with the EPA
contact. Do not submit information that
you consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD—ROM you submit. If you do
so, this information will become a part
of the public record, unless you have
made arrangements with EPA prior to
the submittal of your comments. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. (For additional information
about EPA’s public docket, visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm).

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy.

You may view and copy California’s
application at the following addresses:
California Environmental Protection
Agency, Environmental Services Center,
1001 I Street, 22nd Floor, Sacramento,


http://www.epa.gov/epahome/dockets.htm
http://www.epa.gov/epahome/dockets.htm
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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CA 95814, Phone: (916) 324-0912, from
8 a.m. to noon and 1 p.m. to 4 p.m.,
Monday through Thursday
(appointment preferred but not
required); and U.S. EPA Region 9
Library-Information Center, 75
Hawthorne Street, San Francisco, CA
94105, Phone: (415) 947—4406, from 9
a.m. to 12 p.m. and 1 p.m. to 4 p.m.
Monday through Thursday. Copy
services are not available in Sacramento,
but should be arranged by the viewer.
FOR FURTHER INFORMATION CONTACT:
Rebecca Smith, EPA Region 9 (WST-2),
75 Hawthorne Street, San Francisco, CA
94105, Phone: (415) 972—3313. E-mail:
smith.rebecca@epa.gov.

SUPPLEMENTARY INFORMATION:

A. Why are revisions to state programs
necessary?

States which have received final
authorization from EPA under RCRA
section 3006(b), 42 U.S.C. 6926(b), must
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
program. As the Federal program
changes, States must revise their
programs and ask EPA to authorize the
revisions. Revisions to state programs
may be necessary when Federal or state
statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, states must
change their programs because of
changes to EPA’s regulations in 40 Code
of Federal Regulations (CFR) parts 124,
260 through 266, 268, 270, 273 and 279.

B. What decisions have we made in this
rule?

EPA has made the tentative
determination that California’s
application to revise its authorized
program meets all of the statutory and
regulatory requirements established by
RCRA. Therefore, we are proposing to
grant California final authorization to
operate its hazardous waste program
with the changes described in this
authorization application. California
will have responsibility for permitting
treatment, storage, and disposal
facilities (TSDFs) within its borders
(except in Indian country) and for
carrying out all authorized aspects of
the RCRA program described in its
revised program application, subject to
the limitations of RCRA’s Hazardous
and Solid Waste Amendments of 1984
(HSWA). New Federal requirements and
prohibitions imposed by HSWA
regulations take effect as a matter of
Federal law in authorized states before
those states are authorized for such
requirements. Thus, EPA will
implement those requirements and

prohibitions in California, including
issuing permits, until the State is
granted authorization to do so.

C. What is the effect of this
authorization decision?

If California is authorized for these
changes, a facility in California subject
to RCRA will have to comply with the
authorized State requirements instead of
the corresponding Federal requirements
in order to comply with RCRA.
Additionally, facilities must comply
with certain Federal requirements, i.e.,
HSWA regulations issued by EPA for
which California has not received
authorization, and RCRA requirements
that are not supplanted by authorized
State-issued requirements such as
requirements for the exportation of
hazardous waste. California continues to
have enforcement responsibilities under
its State law to pursue violations of its
hazardous waste management program.
EPA continues to have independent
enforcement authority under RCRA
sections 3007, 3008, 3013, and 7003,
which include, among others, the
authority to:

¢ Do inspections, and require
monitoring, tests, analyses or reports;

¢ Enforce RCRA requirements
(including State-issued statutes and
regulations that are authorized by EPA
and any applicable Federally-issued
statutes and regulations) and suspend or
revoke permits; and

e Take enforcement actions regardless
of whether the State has taken its own
actions.

The action to approve these revisions
would not impose additional
requirements on the regulated
community because the regulations for
which California will be authorized are
already effective under State law and
are not changed by the act of
authorization.

D. What happens if EPA receives
comments that oppose this action?

If EPA receives comments that oppose
this authorization, we will address those
comments in a later final rule. You may
not have another opportunity to
comment. If you want to comment on
this authorization, you must do so at
this time.

E. For what has California previously
been authorized?

California initially received final
authorization for the base RCRA
program on July 23, 1992, effective
August 1, 1992 (57 FR 32726). EPA
granted authorization for changes to
California’s program on September 26,
2001, effective September 26, 2001 (66
FR 49118).

F. What changes are we proposing with
this action?

On August 2, 2004 and August 17,
2004 California submitted final
complete program revision applications,
seeking authorization of those changes
in accordance with 40 CFR 271.21. We
have made a tentative determination
that California’s hazardous waste
program revisions satisfy all of the
requirements necessary to qualify for
final authorization.

California has applied for only the
Federal changes relating to the
corrective action management units, the
Bevill exclusion and the land disposal
restrictions. There are several changes to
the Federal program for which
California has not yet applied for
authorization. The major areas of
changes for which California has not yet
applied for authorization are: The used
oil regulations; consolidated liability
requirements; military munitions;
universal waste; modification to the
hazardous waste manifest system;
standardized permit requirements;
burden reduction regulations; and the
NESHAPS: Final Standards for
Hazardous Air Pollutants for Hazardous
Waste Combustors (MACT Rule).

California submits packages to EPA
relating to its efforts to seek
authorization for updates to its program
based on revisions to the Federal
program. EPA publishes a series of
checklists to aid California and the other
states in such efforts (see EPA’s RCRA
State Authorization Web page at
http://www.epa.gov/epaoswer/
hazwaste/state/revision/program.htm).
Each checklist generally reflects changes
made to the Federal regulations
pursuant to a particular Federal
Register notice. California’s submittals
have been grouped into general
categories (e.g., Corrective Action
Management Units, Land Disposal
Restrictions, etc.). Each submittal may
have reflected changes based on one or
more Federal Register notices and
would have thus referenced one or more
corresponding checklists.

What follows is a summary, for each
general category identified by California
in its submittals, of the specific subjects
of changes to the Federal program for
that category. Although the changes to
the Federal program are identified in the
summary, California did not necessarily
make revisions to its program as a result
of each Federal revision noted. For
example, certain revisions to the Federal
program may have resulted in less
stringent regulation than that which
previously existed. Since states may
maintain programs which are more
stringent than the Federal program,


http://www.epa.gov/epaoswer/hazwaste/state/revision/program.htm
http://www.epa.gov/epaoswer/hazwaste/state/revision/program.htm
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states have the option whether or not to
adopt such revisions.

1. Changes California Identified as
Relating to Corrective Action
Management Units

We are proposing to grant California
final authorization for all revisions to its
program due to certain changes to the
Federal Corrective Action Management
Unit program.

2. Changes California Identified as
Relating to Land Disposal Restrictions
Phases 3 and 4

We are proposing to grant California
final authorization for all revisions, if
any, to its program due to certain
changes to the Federal program in the
following areas: (1) Land Disposal
Restrictions Phase III—Decharacterized
Wastewaters; (2) Emergency Extension
of the K088 Capacity Variance; (3) Land
Disposal Restrictions Phase [IV—
Treatment Standards for Wood

Preserving Wastes, Paperwork
Reduction and Streamlining,
Exemptions From RCRA for Certain
Processed Materials; (4) Emergency
Revision of the Carbamate Land
Disposal Restrictions; (5) Clarification of
Standards for Hazardous Waste LDR
Treatment Variances; (6) Treatment
Standards for Metal Wastes and Mineral
Processing Wastes; (7) Hazardous Soils
Treatment Standards and Exclusions; (8)
Administrative Stay for Zinc
Micronutrient Fertilizers; (9) Emergency
Revision of the Land Disposal
Restrictions (LDR) Treatment Standards
for Listed Hazardous Wastes from
Carbamate Production; (10) Extension of
Compliance Date for Characteristic
Slags; (11) Treatment Standards for
Spent Potliners from Primary
Aluminum Reduction (K088); (12)
Chlorinated Aliphatics Listing and LDRs
for Newly Identified Wastes; (13)
Deferral for PCBs in Soil; and (14)
Certain Land Disposal Restrictions

Technical Corrections and
Clarifications. Note that California has
not yet adopted the provisions
addressed by the following Federal final
rules which are also part of Phase IV of
the land disposal restrictions
requirements: LDR Revision Checklist
195 (66 FR 58258, November 20, 2001,
as amended by 67 FR 17119, April 9,
2002); non-LDR Revision Checklist 200
(67 FR 28393, July 24, 2002); and LDR
Revision Checklist 201 (67 FR 62618,
October 7, 2002).

3. Changes California Identified as
Relating to the Bevill Exclusion

We are proposing to grant California
final authorization for all revisions to its
program due to certain changes to the
Federal program in the Bevill Exclusion
requirements.

The following table shows the Federal
and analogous State provisions involved
in this tentative decision and the
relevant corresponding checklists:

Description of Federal requirement (checklist #)

Federal Register page and date

Analogous State authority

40 Code of Federal Regulations (40 CFR),
260.10 Corrective Action Management Units
(CAMU), checklist 196.

40 CFR 261.1 Land Disposal
(LDR), checklist 157.

40 CFR 261.2 LDR, checklists 157, 179

Restrictions

40 CFR 261.3, Bevill Exclusion, checklist 167E
40 CFR 261.4, Bevill Exclusion, checklist 167E

40 CFR 262.34 LDR, checklists 179, 183 .........

40 CFR 264.550 through 264.552 CAMU,
checklist 196.

40 CFR 264.554 and 264.555 CAMU, checklist
196.

40 CFR 268.1 LDR, checklists 151, 157

40 CFR 268.2 LDR, checklists 151,
1678, 179.
40 CFR 268.3(b) LDR checklist 151

167A,

40 CFR 268.3(c) and (d) LDR checklists 151,
167A.
40 CFR 268.4 LDR checklist 167C

40 CFR 268.7 LDR, checklists 151, 157, 167B,
167C, 179, 183.

40 CFR 268.9 LDR checklists 151, 157, 179 ...

40 CFR 268.30 LDR checklist 157

40 CFR 268.32 LDR checklists 157, 190

40 CFR 268.33 LDR checklist 189

(196) 67 FR 2962, Jan. 22, 2002

(157) 62 FR 25998, May 12, 1997

(179) 64 FR 2548, May 11, 1999

(167E) 63 FR 28556, May 26, 1998 ...

(151) 61 FR 15566 April 8, 1996; [amended
61 FR 15660 April 8, 1996; 61 FR 19117
April 30, 1996; 61 FR 33680 June 28,
1996; 61 FR 36419 July 10, 1996; 61 FR
43924 August 26, 1996; and 62 FR 7502
February 19, 1997].

(167A, 167B) 63 FR 28556, May 26, 1998
[amended 63 FR 31266 June 8, 1998].

(167C) 63 FR 28556, May 26, 1998 [amend-
ed 63 FR 31266, June 8, 1998].

(190) 65 FR 81373 December 26, 2000

(189) 65 FR 67068, November 8, 2000

(196) Title 22, California code of Regulations
(22 CCR) 66260.10, amended July 19,
2004.

(157) California did not adopt these exclu-
sions.

(157, 179) California did not adopt these reg-
ulations.

(167E) 66261.3, amended March 15, 2003.

(167E) 66261.4, amended November
1998.

(179, 183) 22 CCR 66262.34, amended Sept.
11, 2000.

(196) 22 CCR 66264.550 through 66264.552,
amended July 19, 2004.

(196) California did not adopt these regula-
tions.

(151, 157) 22 CCR 66268.1, amended June
4, 1999

12,

(151, 167A, 167B, 179) 22 CCR 66260.10,
amended Feb. 26, 2004.

(151) California Health and Safety Code
(HSC) Division 20, 25179.2(e) enacted
1995. California did not adopt the dilution
exception.

(151, 167A) 22 CCR 66268.3(b) and (c)
amended June 4, 1999

(167C) HSC, Division 20, 25179.11 amended
1996. 22 CCR 66268.1 amended June 4,
1999.

(151, 157, 167B, 167C, 179, 183) 22 CCR
66268.7 amended Feb. 26, 2004; (157)
California did not adopt the Federal exemp-
tion at 40 CFR 268.7(b)(6).

(151, 157, 179) 22 CCR 66268.9 amended
Feb. 26, 2004.

(157) 22 CCR 66268.30 amended June 4,
1999.

(157, 190) 22 CCR 66268.31.5 amended July
3, 2002.

(189) 22 CCR 66268.33 amended July 3,
2002.
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Description of Federal requirement (checklist #)

Federal Register page and date

Analogous State authority

40 CFR 268.34 LDR checklists 167A, 172

40 CFR 268.39 LDR checklists 151, 155, 159,
160, 173.

40 CFR 268.40 LDR checklists 151, 161, 167A,
167C, 171, 179, 183.

40 CFR 268.40/Table checklists 151,
167A, 167C, 171, 173 179, 183, 189.

157,

40 CFR 268.42 LDR checklists 151, 157, 167C

40 CFR 268.44(a) LDR checklist 162

40 CFR 268.44(h), (m) LDR checklists 162,
167B.

40 CFR 268.45 LDR checklist 167C ..................

40 CFR 268.48(a)/Table UTS LDR checklists
151, 161, 167A, 167C, 171, 179, 189, 190.

40 CFR 268.49 LDR checklists 167B, 183, 179,
401?)%R 268, Appendices I, Il, X LDR checklist
401 ?FR 268, Appendix Il LDR checklists 157,
401g|0:.R 268, Appendix VI LDR checklist 157 ....

40 CFR 268, Appendix VIl/Table 1 LDR check-
lists 157, 167C, 192B.

40 CFR 268, Appendix VII/Table 2 and Appen-
dix VIIl LDR checklists 157, 167C.

40 CFR 268, Appendix Xl LDR checklist 151 ....

(167A, 172) 63 FR 48124, September 9, 1998

(155) 62 FR 1992, January 14, 1997; (160)
62 FR 37694, July 14, 1997; (173) 63 FR
51254, September 24, 1998.

(161) 62 FR 45568, August 28, 1997; (170)

63 FR 46332 August 31, 1998; (171) 63 FR
47410, September 4, 1998.

(167A, 172) 22 CCR 66268.34 amended
Sept. 11, 2000.

(151, 155, 159, 160, 173) 22 CCR 66268.39
amended Sept. 11, 2000.

(151, 161, 167A, 167C, 171, 179, 183) 22
CCR 66268.40 amended July 3, 2002.

(151, 157, 167A, 167C, 171, 173 179, 183,
189) 22 CCR 66268.40/Table amended
July 3, 2002.

(151, 157, 167C) 22 CCR 66268.42 amended
Feb. 26, 2004.

(162) California is not seeking to have this
provision delegated.

(162, 167B) 22 CCR 66268.44 amended June
4, 1999.

(167C) 22 CCR 66268.45 amended June 4,
1999.

(151, 161, 167A, 167C, 171, 179, 189, 190)
22 CCR 66268.48(a)/Table UTS amended
July 3, 2002.

(167B, 183, 179, 190) 22 CCR 66268.49
amended July 3, 2002.

(157) 22 CCR, Chapter 18, Appendices |, II, X
[reserved] amended June 4, 1999.

(157, 190) 22 CCR Chapter 18, Appendices
Il amended July 3, 2002.

(157) 22 CCR Chapter 18, Appendices VI
amended June 4, 1999.

(157, 167C, 192B) 22 CCR Chapter 18, Ap-
pendix VII/Table 1 amended July 3, 2002.
(157, 167C) 22 CCR Chapter 18, Appendix

VIl/Table 2 amended June 4, 1999.

(151) 22 CCR Chapter 18, Appendix Xl

amended June 4, 1999.

G. Where are the revised state rules
different from the federal rules?

State requirements that go beyond the
scope of the Federal program are not
part of the authorized program and EPA
cannot enforce them. Although you
must comply with these requirements in
accordance with California law, they are
not RCRA requirements. We consider
that the following State requirements,
which pertain to the revisions involved
in this tentative decision, go beyond the
scope of the Federal program.

1. The definition of “remediation
waste” at 22 CCR. 66260.10 is broader in
scope than the Federal definition at 40
CFR 260.10 only to the extent
California’s definition includes
hazardous substances which are neither
“hazardous wastes” nor “solid wastes.”

2. California regulation subjects
CAMUs for non-RCRA hazardous waste
to state-specific requirements under 22
CCR 66264.552.5. The state requirement
at 22 CCR 66264.552.5 is broader in
scope because the federal program does
not consider these wastes to be
hazardous. In addition, 22 CCR
66264.550(a) is also considered broader
in scope to the extent that it subjects

non-RCRA wastes to the state-only
CAMU requirements.

3. California did not adopt the Federal
definitions at 40 CFR 261.1(c)(9)—(12),
261.4(a)(13)—(14), and 261.6(a)(3)(ii)
addressing scrap metals or the related
Federal changes to 40 CFR 261.2(c)(4)/
Table. California is broader in scope to
the extent that its statutory provisions at
HS&C § 25143.2(a) and (e), do not
exclude these scrap metals from
regulation.

4. The California provisions at 22 CCR
66268.7(a)-(c) are broader in scope than
the Federal land disposal treatment
provisions at 40 CFR 268.7(a)-(c) to the
extent that the State’s provisions also
apply to non-RCRA wastes. Similarly,
California’s variance petition provisions
at 22 CCR 66268.44(c) and 66268.44(h)
are also broader in scope to the extent
that they apply to non-RCRA wastes.

H. What is EPA’s position on
California’s regulation of conditionally
exempt small quantity generators?

When California initially received
final authorization for the base RCRA
program on July 23, 1992, effective
August 1, 1992 (57 FR 32726), EPA
Pacific Southwest Region (Region IX)
identified California’s failure to adopt

the federal exclusion for conditionally
exempt small quantity generators
(“CESQGS”) (found, generally, at 40 CFR
261.5) as “broader in scope” than the
federal program. (See also 40 CFR
270.1(c)(2)(iii).) However, EPA’s
position regarding the absence of the
conditional exclusion for CESQGs in a
state program has changed and EPA
now clearly regards the absence of any
such exclusion as more stringent than
the federal program, making state
regulation of CESQGs federally
enforceable when authorized. See
United States v. Southern Union Co.,
643 F. Supp. 2d 201 (D.R.I. 2009). In
order to harmonize our authorization of
California’s program with EPA’s
position with respect to CESQGs, EPA is
hereby proposing to redesignate
California’s regulation of CESQGs as
more stringent than the federal program.
EPA is also seeking public comment on
this proposed change to California’s
authorization. If EPA makes a final
determination that California’s
regulation of CESQGs is more stringent
than the federal program, then the
State’s regulation of such federally
exempt CESQGs will be part of the
authorized state program and will be
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federally enforceable within the State of
California. Specifically, this change will
allow federal enforcement of State
requirements applicable to CESQGs who
are conditionally exempt under the
federal provisions found at 40 CFR
261.5, 266.100(b)(3) and 270.1(c)(2)(iii).
This change will not result in any new
requirements on CESQGs, but will only
mean that the more stringent State
requirements for CESQGs will be
federally enforceable.

I. Who handles permits after the
authorization takes effect?

California will issue permits for all
the provisions for which it is authorized
and will administer the permits it
issues. All permits issued by EPA prior
to California being authorized for these
revisions, if any, will continue in force
until the effective date of the State’s
issuance or denial of a State RCRA
permit, or the permit otherwise expires
or is revoked. California will administer
any RCRA hazardous waste permits or
portions of permits which EPA issued
prior to the effective date of this
authorization until such time as
California has issued a corresponding
State permit. EPA will not issue any
more new permits or new portions of
permits for provisions for which
California is authorized after the
effective date of this authorization. EPA
will retain responsibility to issue
permits needed for HSWA requirements
for which California is not yet
authorized.

J. How would authorizing California for
these revisions affect Indian country
(18 U.S.C. Section 1151) in California?

California is not authorized to carry
out its hazardous waste program in
Indian country within the State. Indian
country includes all lands within the
exterior boundaries of an Indian
reservation, any land held in trust by
the United States for an Indian tribe
whether or not formally designated as
an Indian reservation, and any other
land, whether within or outside of an
Indian reservation, that qualifies as
Indian country under 18 U.S.C. 1151. A
list of Indian Tribes in California can be
found on the Web at http://
www.doi.gov/bureau-indian-affairs.html
under Tribal Leaders Directory.
Therefore, this proposed action would
have no effect on the Indian country
within the State’s borders. EPA will
continue to implement and administer
the RCRA program in Indian country
within the State.

K. What is codification and is EPA
codifying California’s hazardous waste
management program as authorized in
this rule?

Codification is the process of placing
the State’s statutes and regulations that
comprise the State’s authorized
hazardous waste management program
into the Code of Federal Regulations.
We do this by referencing the
authorized State rules in 40 CFR part
272. We reserve the amendment of 40
CFR part 272, subpart F for this
authorization of California’s program
changes until a later date.

L. Statutory and Executive Order
Reviews

This proposed rule only authorizes
hazardous waste requirements pursuant
to RCRA 3006 and imposes no
requirements other than those imposed
by State law. Therefore, this rule
complies with applicable executive
orders and statutory provisions as
follows:

1. Executive Order 12866: Regulatory
Planning Review

The Office of Management and Budget
has exempted this proposed rule from
its review under Executive Order (EO)
12866, (58 FR 51735, October 4, 1993),
and therefore this action is not subject
to review by OMB.

2. Paperwork Reduction Act

This proposed rule does not impose
an information collection burden under
the Paperwork Reduction Act.

3. Regulatory Flexibility Act

After considering the economic
impacts of this proposed rule on small
entities under the Regulatory Flexibility
Act, I certify that this proposed rule will
not have a significant economic impact
on a substantial number of small
entities.

4. Unfunded Mandates Reform Act

Because this proposed rule approves
preexisting requirements under state
law and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act.

5. Executive Order 13132: Federalism

EO 13132 does not apply to this
proposed rule because it will not have
federalism implications (i.e., substantial
direct effects on the State, on the
relationship between the national
government and the States, or on the
distribution of power and

responsibilities among the various
levels of government) as described in
EO 13132.

6. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

EO013175 does not apply to this
proposed rule because it will not have
tribal implications (i.e., substantial
direct effects on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes). As
stated previously, this proposed action
would have no effect on the Indian
country within the State’s borders and
EPA will continue to implement and
administer the RCRA program in Indian
country within the State.

7. Executive Order 13045: Protection of
Children From Environmental Health &
Safety Risks

This proposed rule is not subject to
EO 13045 because it is not economically
significant and it is not based on health
or safety risks.

8. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This proposed rule is not subject to
EO 13211 because it is not a significant
regulatory action as defined in EO
12866.

9. National Technology Transfer
Advancement Act

EPA approves State programs as long
as they meet criteria required by RCRA,
so it would be inconsistent with
applicable law for EPA, in its review of
a State program, to require the use of
any particular voluntary consensus
standard in place of another standard
that meets the requirements of RCRA.
Thus, Section 12(d) of the National
Technology Transfer and Advance Act
does not apply to this proposed rule.

10. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and Low
Income Populations

Because this rule addresses
authorizing pre-existing State rules and
imposes no additional requirements
beyond those imposed by State law and
there are no anticipated significant
adverse human health or environmental
effects, the rule is not subject to
Executive Order 12898.

11. Executive Order 12988

As required by section 3 of Executive
Order 12988 (61 FR 4729, February 7,
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1996), in issuing this proposed rule,
EPA has taken the necessary steps to
eliminate drafting errors and ambiguity,
minimize potential litigation, and
provide a clear legal standard for
affected conduct.

12. Executive Order 12630: Evaluation
of Risk and Avoidance of Unanticipated
Takings

EPA has complied with Executive
Order 12630 (53 FR 8859, March 15,
1988) by examining the takings

implications of the proposed rule in
accordance with the Attorney General’s
Supplemental Guidelines for the
Evaluation of Risk and Avoidance of
Unanticipated Takings issued under the
Executive Order.

List of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous materials transportation,
Hazardous waste, Indians—lands,

Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements.

Authority: This notice is issued under the
authority of Sections 2002(a), 3006 and
7004(b) of the Solid Waste Disposal Act as
amended 42 U.S.C. 6912(a), 6926, 6974(b).

Dated: September 13, 2010.

Jared Blumenfeld,

Regional Administrator, Region 9.

[FR Doc. 2010-24001 Filed 9-29-10; 8:45 am]
BILLING CODE 6560-50-P
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ADMINISTRATIVE CONFERENCE OF
THE UNITED STATES

[OMB Control Number: 3002—-0003]

Information Collection Request
Submitted to Office of Management
and Budget

AGENCY: Administrative Conference of
the United States.

ACTION: Sixty-day notice requesting
comments.

SUMMARY: Pursuant to the Paperwork
Reduction Act of 1995, the
Administrative Conference of the
United States will submit an
Information Collection Request (ICR) to
the Office of Management and Budget
(OMB) requesting approval for the
following collection of information:
3002-0003, Substitute Confidential
Employment and Financial Disclosure.
This form is a substitute for Standard
Form 450, issued by the Office of
Government Ethics (OGE), which non-
government members of the Conference
would otherwise be required to file.
OGE has approved the use of this
substitute form. Before submitting this
ICR to OMB, the Administrative
Conference is inviting comments on the
information collection.

DATES: Comments must be received by
November 29, 2010.

ADDRESSES: Submit comments to either
of the following:

(1) Online: http://
www.regulations.gov.

(2) Mail: ICR Comments,
Administrative Conference of the
United States, Suite 706 South, 1120
20th Street, NW., Washington, DC
20036.

FOR FURTHER INFORMATION CONTACT:
General Counsel, Administrative
Conference of the United States, Suite
706 South, 1120 20th Street, NW.,
Washington, DC 20036; Telephone 202—
480-2080.

SUPPLEMENTARY INFORMATION: The
Administrative Conference of the
United States (ACUS) is charged with
developing recommendations for the
improvement of Federal administrative
procedures (5 U.S.C. 591). Its
recommendations are the product of a
research process overseen by a small
staff, but ultimately adopted by a
membership of 101 experts, including
approximately 45 non-government
members—5 Council members and up
to 40 others (5 U.S.C. 593(b) and 5
U.S.C. 595(b)). These individuals are
deemed to be “special government
employees” within the meaning of 18
U.S.C. 202(a) and, therefore, are subject
to confidential financial disclosure
requirements of the Ethics in
Government Act (5 U.S.C. App. 107)
and regulations of the Office of
Government Ethics (OGE). The ACUS
“Substitute Confidential Employment
and Financial Disclosure” form
submitted (“Substitute Disclosure
Form”) is a substitute for OGE Standard
Form 450, which ACUS non-
government members would otherwise
be required to file.

In addition to the non-government
members of the Conference, the
Chairman, with the approval of the
Council established under 5 U.S.C.
595(b) and appointed by the President,
may appoint additional persons in
various categories, for participation in
Conference activities, but without
voting privileges. These categories
include senior fellows, special counsels,
and liaison representatives from other
government entities or professional
associations. The estimated maximum
number of such individuals that may
also be required to submit the Substitute
Disclosure Form at any particular time
is 45.

Prior to the termination of funding for
ACUS in 1995, the agency was
authorized to use for this purpose a
simplified form that was a substitute for
OGE Standard Form 450. The simplified
substitute form was approved by OGE
following a determination by the ACUS
Chairman, pursuant to 5 CFR
2634.905(a), that greater disclosure is
not required because the limited nature
of the agency’s authority makes very
remote the possibility that a real or
apparent conflict of interest will occur.
ACUS received OMB approval for the
simplified substitute form in 1994.

ACUS has now been re-established in
2010. On June 10, 2010, OGE renewed
its approval for this simplified
substitute form, which ACUS must
provide to its non-government members
in advance of membership meetings.
OMB has given emergency approval
under 5 CFR 1320.13 for use of this form
through March 31, 2011, so that there
will be no delay in commencing the
committee and Conference activities of
the non-government members necessary
to the implementation of its statutory
responsibilities to identify and
recommend improvements of Federal
administrative procedures.

As required by the Ethics in
Government Act, 5 U.S.C. App. 107(a);
Executive Order 12674, sec. 201(d); and
OGE regulations, 5 CFR 2634.901(d),
copies of the substitute form submitted
to ACUS by its members are
confidential and may not be released to
the public.

The proposed “Substitute Confidential
Employment and Financial Disclosure”
form and the Supporting Statement
submitted to OMB may be viewed at:
http://www.reginfo.gov/public/do/
PRAMain.

To view these documents, select
“Administrative Conference of the
United States” under Current Inventory;
click on the ICR Reference Number;
then click on either “View Information
Collection (IC) List” or “View
Supporting Statement and Other
Documents.”

The total annual burden on
respondents is estimated to be 135
hours, based on estimates of 90 persons
submitting the form an average of 6
times per year, requiring no more than
15 minutes per response.

Interested persons are invited to
submit comments regarding this burden
estimate or any other aspect of this
information collection, including its
necessity, utility and clarity for the
proper performance of the Conference’s
functions.

Dated: September 23, 2010.
Paul R. Verkuil,
Chairman.
[FR Doc. 2010-24506 Filed 9-29-10; 8:45 am]
BILLING CODE 6110-01-P


http://www.reginfo.gov/public/do/PRAMain
http://www.reginfo.gov/public/do/PRAMain
http://www.regulations.gov
http://www.regulations.gov

Federal Register/Vol. 75, No. 189/ Thursday, September 30, 2010/ Notices

60405

DEPARTMENT OF AGRICULTURE
Rural Housing Service

Notice of Request for Extension of a
Currently Approved Information
Collection

AGENCY: Rural Housing Service (RHS),
USDA Rural Development.

ACTION: Proposed collection; comments
requested.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Rural Housing
Service’s intention to request an
extension for a currently approved
information collection in support of the
program for Technical and Supervisory
Assistance (TSA) grants.

DATES: Comments on this notice must be
received by November 29, 2010 to be
assured of consideration.

FOR FURTHER INFORMATION CONTACT:
Myron Wooden, Senior Loan Specialist,
Single Family Housing Direct Loan
Division, Rural Housing Service, U.S.
Department of Agriculture, Mail STOP
0783, 1400 Independence Ave., SW.,
Washington, DC 20250-0783,
Telephone 202-720-4780.
SUPPLEMENTARY INFORMATION:

Title: Technical & Supervisory
Assistance Grants.

OMB Number: 0575-0188.

Expiration Date of Approval: January
31, 2011.

Type of Request: Extension of
currently approved information
collection.

Abstract: RHS is authorized under
Section 525 of Title V of the Housing
Act of 1949, as amended, to make grants
to or to enter into contracts to pay part
or all of the cost of developing,
conducting, administering or
coordinating effective and
comprehensive programs of technical
and supervisory assistance which will
aid needy low-income individuals and
families in benefiting from Federal,
State and local housing programs in
rural areas.

Recipient public or private nonprofit
corporations, agencies, institutions,
organizations, Indian tribes and other
associations approved by the Secretary
assist low-income individuals by
providing homebuyer training,
preparing applications for loan and
other housing assistance, and
counseling those with delinquent Rural
Development housing loans. RHS refers
to this program as Technical and
Supervisory Assistance. RHS annually
publishes a Notice of Funds Availability
(NOFA) in the Federal Register to invite
grant proposals. The NOFA sets forth

the eligibility and application
requirements.

Information is collected from
applicants and grant recipients by Rural
Development staff in its local, State and
National offices. This information will
be used to determine applicant
eligibility for a grant, project feasibility,
to select grants for funding, and to
monitor performance of selected
grantees. If an applicant’s proposal is
selected for funding, it will be notified
of the selection and given the
opportunity to submit a formal
application.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average .58 hours per
response.

Respondents: Public and private
nonprofit corporations, agencies,
institutions, organizations, and Indian
tribes.

Estimated Number of Respondents:
30.

Estimated Number of Responses per
Respondent: 12.96.

Estimated Number of Responses: 389.

Estimated Total Annual Burden on
Respondents: 661 hours.

Copies of this information collection
can be obtained from Jeanne Jacobs,
Regulations and Paperwork
Management Branch, at (202) 692—-0040.

Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of RHS, including
whether the information will have
practical utility; (b) the accuracy of
RHS’ estimate of the burden of the
proposed collection of information
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology. Comments may be sent to
Jeanne Jacobs, Regulations and
Paperwork Management Branch, U.S.
Department of Agriculture, Rural
Development, STOP 0742, 1400
Independence Ave., SW., Washington,
DC 20250. All responses to this notice
will be summarized and included in the
request for OMB approval. All
comments will also become a matter of
public record.

Dated: September 22, 2010.
Tammye Trevino,
Administrator, Rural Housing Service.
[FR Doc. 2010-24492 Filed 9-29-10; 8:45 am]
BILLING CODE P

DEPARTMENT OF AGRICULTURE
Forest Service

Lincoln National Forest, New Mexico,
Integrated Non-Native Invasive Plant
Project

AGENCY: Forest Service, USDA.

ACTION: Notice of Intent to prepare an
Environmental Impact Statement.

SUMMARY: The Lincoln National Forest
(LNF) proposes to implement an
integrated Forest-wide management
strategy to control spread of non-native
invasive plants (NNIP) within the LNF.
The proposal utilizes several
management tools, including registered
herbicides, biological agents, controlled
grazing, manual/mechanical methods,
and adaptive management. Invasive
plants designated by the State of New
Mexico as noxious weeds are the
primary focus of this project. By
definition, noxious weeds pose a
potential threat to human health and/or
economic activity. The LNF proposes to
manage occurrences of other NNIP
species that pose an identifiable threat
to native species diversity, ecological
function, or resilience of native habitats.

DATES: Comments concerning scope of
analysis must be received by November
29, 2010. The draft environmental
impact statement is expected January
2011 and the final environmental
impact statement is expected April
2011.

ADDRESSES: Send written comments to
NNIP Project, Lincoln National Forest,
3463 Las Palomas Road, Alamogordo,
NM 88310. Comments may also be sent
via e-mail to comments-southwestern-
lincoln@fs.fed.us, or via facsimile to
(575) 434-7218.

Comments received in response to
this solicitation, including names and
addresses of those who comment, will
become part of the public record for this
proposed action. Comments submitted
anonymously will be accepted and
considered, however anonymous
comments will not provide the
respondent with standing to participate
in subsequent administrative review or
judicial review.

FOR FURTHER INFORMATION CONTACT:
Sabrina Flores, Interdisciplinary Team
Leader, Lincoln National Forest—SO,
3463 Las Palomas Road, Alamogordo,


mailto:comments-southwestern-lincoln@fs.fed.us
mailto:comments-southwestern-lincoln@fs.fed.us
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NM 88310. Telephone: (575) 434-7237
or electronic address: sflores@fs.fed.us.
Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern
Time, Monday through Friday.
SUPPLEMENTARY INFORMATION:

Purpose and Need for Action

As provided by direction in Executive
Order 13112, the Forest Service Manual,
and LNF Land and Resource
Management Plan, as amended (Forest
Plan), the primary purpose of and need
for this project is to protect and restore
resilience, abundance, and biological
diversity of desired native plant
communities. This project is part of the
LNF’s ongoing ecosystem restoration
effort. Management activities would
result in Forest-wide progress toward
site- or situation-specific needs, for all
management areas within the LNF. This
proposal is needed because existing
populations of NNIP occur within the
LNF and are degrading natural
communities. Inventoried and new or
unknown infestations continue to
spread unchecked. Past projects to
control NNIP on the LNF have been
authorized with budgetary and
geographic limitations. These
limitations have kept the LNF from
keeping pace with the extent in which
several NNIP species spread and
encroach into new areas.

Proposed Action

The LNF proposes to implement an
integrated weed management (IWM)
strategy as defined in the Forest Service
Manual for prevention, eradication,
suppression, and reduction of existing
and future NNIP infestations. The IWM
strategy is based on ecological factors
and includes consideration of site
conditions, other resource values,
resource uses, NNIP characteristics, and
potential effectiveness of control
measures for specific circumstances.
The proposed action includes both non-
treatment and treatment practices:
Strategies for awareness and education
in order to prevent new infestations;
early detection of and rapid response to
newly discovered infestations; control
of outbreaks of existing infestations that
threaten sensitive and native habitats;
containment of established infestations
by maintaining treatments along spread
pathways and previously treated areas;
and cost-effective maintenance of
vegetation treatments including those
designed to reduce hazardous fuels and
improve wildlife habitat; use of all
treatment “tools” such as chemical,
mechanical, biological, and controlled

grazing management practices;
treatment followed by restoration and
revegetation (as appropriate), as well as
monitoring of NNIP-impacted lands;
and close coordination across
jurisdictional boundaries through
cooperative partnerships.

Cooperating Agencies

The LNF initiated correspondence
with 61 entities as an invitation as a
cooperating agency on September 17,
2010.

Possible Alternatives

The No Action alternative will serve
as a baseline for comparison of
alternatives. Under the No Action
alternative, the LNF would continue to
deal with NNIP species as authorized
under existing National Environmental
Policy Act (NEPA) documents
including; current noxious weed and
other site-specific projects. Additional
action alternatives may be developed to
respond to significant issues, if any.

Responsible Official

The Forest Service Southwestern
Regional Forester is the responsible
official for portions of the project that
propose herbicide treatment of NNIP
species within congressionally
designated wilderness and research
natural areas within the LNF. The LNF
Forest Supervisor is the responsible
official for all other portions of the LNF
and non-herbicide treatment within
wilderness and research natural areas.

Nature of Decision To Be Made

The Forest Service Southwestern
Regional Forester and the LNF Forest
Supervisor will decide whether or not
management of NNIP species on the
LNF will be Forest-wide with a more
comprehensive approach, and if so,
what resource protection measures and
monitoring requirements will be
required for implementation.

Preliminary Issues

Several analysis efforts related to the
treatment of NNIP species on National
Forests in New Mexico and Arizona
(Region 3) have been completed or are
currently on-going at this time.
Unintended detrimental environmental
effects to non-target species could result
from the application of herbicide or
release of biological agents. The
application of herbicide could result in
an increase of toxic chemicals in
groundwater.

Scoping Process

This notice of intent initiates the
scoping process, which guides
development of the environmental

impact statement (EIS). To assist the
LNF in identifying and considering
issues and concerns about the proposed
action, public comment opportunities
will continue to be provided throughout
the EIS process. In addition to taking
written comments, the LNF will
consider holding a series of public
meetings during the fall/winter of 2010
to ensure that those who are interested
have every opportunity to provide
additional information or comments and
to identify any issues or concerns they
may have relative to the proposed
action. It is important that reviewers
provide their comments at such times
and in such a way that they are useful
to the agency’s preparation of the EIS.
Therefore, comments should be
provided prior to close of the comment
period and should clearly articulate the
reviewer’s concerns and contentions.
The submission of timely and specific
comments can affect a reviewer’s ability
to participate in subsequent
administrative review or judicial
review. Comments received in response
to this solicitation, including names and
addresses of those who comment, will
be considered part of the public record
on this proposed action and will be
available for public inspection.
Comments submitted anonymously will
be accepted and considered; however,
respondents who submit anonymous
comments will not be granted standing
to appeal the subsequent decision under
36 Code of Federal Regulation (CFR)
Part 215 or judicial review.
Additionally, pursuant to 7 CFR 1.27(d),
any person may request the agency to
withhold a submission from the public
record by showing how the Freedom of
Information Act (FOIA) permits such
confidentiality. Persons requesting such
confidentiality should be aware that,
under the FOIA, confidentiality may be
granted in only very limited
circumstances, such as to protect trade
secrets. The Forest Service will inform
the requester of the agency’s decision
regarding the request for confidentiality,
and where the request is denied; the
agency will return the submission and
notify the requester that the comments
may be resubmitted with or without
name and address within a specified
number of days.

Dated: September 23, 2010.
Garth Smelser,
Deputy Forest Supervisor.
[FR Doc. 2010-24545 Filed 9-29-10; 8:45 am]
BILLING CODE 3410-11-P
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COMMISSION ON CIVIL RIGHTS

Sunshine Act Notice

AGENCY: United States Commission on
Civil Rights.
ACTION: Notice of meeting.

DATE AND TIME: Friday, October 8, 2010;
9:30 a.m. EDT.

PLACE: 624 9th St., NW., Room 540,
Washington, DC 20425.

Meeting Agenda

This meeting is open to the public.

1. Approval of Agenda
II. Program Planning

e Approval of Part A of Briefing
Report on English-Only in the
Workplace

¢ Consideration of Findings and
Recommendations for Briefing
Report on Health Care Disparities

¢ Consideration of FY 2011
Enforcement Report Topic

¢ Consideration of Policy on
Commissioner Statements and
Rebuttals

e Update on New Black Panther Party
Enforcement Report

e Update on Sex Discrimination in
Liberal Arts College Admissions—
Some of the discussion of this
agenda item may be held in closed
session

e Update on Clearinghouse Project
III. Staff Director’s Report
IV. Announcements
V. Approval of Minutes of September 24

Meeting
VI. Adjourn
CONTACT PERSON FOR FURTHER
INFORMATION: Lenore Ostrowsky, Acting
Chief, Public Affairs Unit (202) 376—
8591. TDD: (202) 376-8116.

Persons with a disability requiring
special services, such as an interpreter
for the hearing impaired, should contact
Pamela Dunston at least seven days
prior to the meeting at 202—-376-8105.
TDD: (202) 376-8116.

Dated: September 28, 2010.

David Blackwood,

General Counsel.

[FR Doc. 2010-24734 Filed 9-28-10; 4:15 pm]
BILLING CODE 6335-01-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the

Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Cook Inlet Beluga Whale
Protection Pretest Economic Survey.

OMB Control Number: None.

Form Number(s): NA.

Type of Request: Regular submission
(request for review of a new information
collection).

Number of Respondents: 298.

Average Hours per Response: Full
survey, 25 minutes. Follow-up
telephone call with short interview, 5
minutes.

Burden Hours: 102.

Needs and Uses: The population of
Cook Inlet beluga whales found in the
Cook Inlet of Alaska is one of five
distinct population segments in United
States (U.S.) waters. It was listed as
endangered under the Endangered
Species Act on October 22, 2008 (73 FR
62919). The public benefits associated
with the results of protection actions on
the Cook Inlet beluga whale, such as
population increases, are primarily the
result of the non-consumptive value
people attribute to such protection (e.g.,
active use values associated with being
able to view beluga whales and passive
use values unrelated to direct human
use). Little is known about these values,
yet such information is needed for
decision makers to more fully
understand the trade-offs involved in
choosing among potential protection
alternatives and to complement other
information available about the costs,
benefits, and impacts of protection
alternatives.

The National Marine Fisheries Service
plans to conduct a pilot survey to test
a survey instrument that will be used to
collect data for measuring the economic
benefits the public receives for
providing additional protection, beyond
current levels, to the Cook Inlet beluga
whale. These preferences are currently
not known, but are needed to assist in
the evaluation of alternative measures to
further protect and recover the species’
population, such as in the evaluation of
critical habitat designations. The pilot
survey consists of conducting a small-
scale mail-telephone survey of U.S.
households that will collect information
needed to evaluate the survey
instrument and implementation
procedures.

Affected Public: Individuals or
households.

Frequency: One time.

Respondent’s Obligation: Voluntary.

OMB Desk Officer:
OIRA_Submission@omb.eop.gov.

Copies of the above information
collection proposal can be obtained by

calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 6616, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to OIRA_Submission@
omb.eop.gov.

Dated: September 24, 2010.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2010-24507 Filed 9-29-10; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Gulf of the Farallones National Marine
Sanctuary Permit Application Project
Titled: Fine Scale, Long-Term Tracking
of Adult White Sharks

AGENCY: Office of National Marine
Sanctuaries (ONMS), National Ocean
Service (NOS), National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce (DOC).
ACTION: Draft environmental assessment;
notice of availability; request for public
comment.

SUMMARY: The Gulf of the Farallones
National Marine Sanctuary (GFNMS)
has developed a draft environmental
assessment (EA) pursuant to the
National Environmental Policy Act (42
U.S.C. 4321, et seq.) to analyze the
potential impacts of issuing a research
permit that would allow the attraction
and approach of white sharks in the
sanctuary. The purpose of the proposed
study is to improve our knowledge of
the full migratory cycle of white sharks
by attaching location transmitters to up
to eleven (11) white sharks that
seasonally visit the sanctuary. The EA is
available for download on the web site:
http://farallones.noaa.gov/eco/sharks/
pdf/ea_mcsi_permit2009.pdf.

DATES: Comments on this draft
environmental assessment may be made
on or before October 15, 2010.
ADDRESSES: Comments may be
submitted by any of the following
methods:

e Mail: Carliane Johnson, Acting
Permit Coordinator, Gulf of the
Farallones National Marine Sanctuary,
The Presidio, 991 Marine Drive, San
Francisco, CA 94129.


http://farallones.noaa.gov/eco/sharks/pdf/ea_mcsi_permit2009.pdf
http://farallones.noaa.gov/eco/sharks/pdf/ea_mcsi_permit2009.pdf
mailto:OIRA_Submission@omb.eop.gov
mailto:OIRA_Submission@omb.eop.gov
mailto:dHynek@doc.gov
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e E-mail: carliane.johnson@noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Carliane Johnson, Acting Permit
Coordinator, Gulf of the Farallones
National Marine Sanctuary, The
Presidio, 991 Marine Drive, San
Francisco, CA 94129. Phone: (703) 969—
5544,

Dated: September 24, 2010.
Daniel J. Basta,

Director for the Office of National Marine
Sanctuaries.

[FR Doc. 2010-24584 Filed 9-29-10; 8:45 am]
BILLING CODE 3510-NK-P

DEPARTMENT OF COMMERCE
International Trade Administration

Government Programs To Assist
Businesses Protect Their Intellectual
Property Rights (IPR) in Foreign
Markets: Request of the International
Trade Administration’s Office of
Intellectual Property Rights,
Department of Commerce

AGENCY: Office of Intellectual Property
Rights, International Trade
Administration, Department of
Commerce.

ACTION: Request for written submissions
from the public.

SUMMARY: The Department of Commerce
invites public input and participation in
shaping government programs for
protecting the intellectual property
rights of U.S. businesses, including
Small- and Medium-Sized Enterprises
(SMEs), in foreign markets. As
evidenced by the launch of the
President’s National Export Initiative,
improving U.S. Government support for
U.S. business in overseas markets is an
Administration priority. Unfortunately,
American exporters face various barriers
to entry in overseas markets including
barriers related to intellectual property
rights.

In coordination with the Intellectual
Property Enforcement Coordinator
(“IPEC”) and to implement certain
action items in the 2010 Joint Strategic
Plan on Intellectual Property
Enforcement submitted to Congress by
the IPEC, the Department of Commerce
is conducting a comprehensive review
of existing U.S. Government efforts to
educate, guide, and provide resources to
U.S. businesses that are:

1. Acquiring intellectual property
rights in foreign markets;

2. Contemplating exporting
intellectual property-based products or
choosing markets for export;

3. Actively entering foreign markets or
facing difficulties entering foreign
markets; or

4. Encountering difficulties enforcing
their intellectual property rights in
foreign markets.

The goal of the review is to improve
efforts to support U.S. businesses facing
barriers related to intellectual property
rights protection and enforcement in
overseas markets.

The Department of Commerce is hereby
requesting written submissions from the
public. In responding, please consider
the questions and information requests
posed below, but do not limit comments
to these areas.

1. Describe your level of familiarity
with intellectual property rights in
general and intellectual property rights
in foreign markets in particular.

2. Identify specific challenges
businesses, including SMEs, face in
protecting their intellectual property
rights abroad.

3. In what countries or regions do
businesses need the most assistance
protecting their intellectual property
rights? In responding please prioritize
any countries identified.

4. Which specific types of intellectual
property (copyrights, trademarks,
patents, trade secrets) present the most
challenges to SMEs? Should U.S.
government programs focus on specific
areas of intellectual property protection?

5. Suggest particular outreach,
programs or assistance that the
government can provide that would
help U.S. businesses overcome those
challenges.

6. Describe your familiarity with or
use of current U.S. Government services
and tools related to IPR protection and
enforcement in foreign markets, and
assess their usefulness and/or gaps.

7. Assess the adequacy of the
intellectual property resources, tools,
services and programs that the U.S.
government currently provides to SMEs.

8. What specific outreach formats
(e.g., conferences, webinars,
publications, podcasts) work best for
educating U.S. businesses on how to
protect their IPR abroad?

9. Identify specific existing programs
provided by the U.S. Government or
governments of other countries that
have been particularly effective at
assisting U.S. businesses with protecting
their intellectual property rights in
foreign markets (including, if possible,
specific examples illustrating the
effectiveness of those methods).

10. Identify specific existing programs
involving cooperation between
stakeholders and the U.S. Government
(or between stakeholders and other

governments) that have been
particularly effective at assisting SMEs
with the protection of their IP in foreign
markets.

11. What additional role(s) should the
government play in assisting businesses
with the protection of their intellectual
property rights abroad?

12. Identify additional resources and
tools the U.S. Government could
provide to support SMEs as they enforce
their intellectual property rights in
foreign markets.

13. Identify the most effective and
efficient ways to inform U.S. businesses
of new and existing government
offerings that support U.S. businesses in
their efforts to protect their intellectual
property abroad.

14. In a recent report by the
International Trade Commission,
combining resources through trade
associations or through less formal
groups was one strategy SMEs suggested
to reduce trade barriers. Describe ways
the government can support SMEs as
they pool resources to combat
infringement abroad.

DATES: Submissions must be received on
or before Friday, October 29, 2010, at 5
p.m.

ADDRESSES: Comments must be in
English. All comments should be sent
electronically via http://
www.regulations.gov, docket number
ITA-2010-0006.

To submit comments to http://
www.regulations.gov, find the docket by
entering the number ITA-2010-0006 in
the “Enter Keyword or ID” window at
the http://www.regulations.gov home
page and click “Search.” The site will
provide a search-results page listing all
documents associated with this docket.
Find a reference to this notice by
selecting “Notice” under “Document
Type” on the left side of the search-
results page, and click on the link
entitled “Submit a comment.” (For
further information on using the
http://www.regulations.gov Web site,
please consult the resources provided
on the Web site by clicking on “How to
Use This Site” on the left side of the
home page).

The http://www.regulations.gov site
provides the option of providing
comments by filling in a “Type
comment & Upload file” field, or by
attaching a document. Attached
documents are preferable. If a document
is attached, please type “IPR Assistance
Review” in the “Type comment &
Upload file” field. Submissions in
Microsoft Word (.doc) or Adobe Acrobat
(.pdf) are preferred. If the submission is
in an application other than those two,
please indicate the name of the
application in the “Comments” field.


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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FOR FURTHER INFORMATION CONTACT: For
questions on the submission of
comments, please contact Christine
Peterson at (202) 482—1432 or Andrea
Cornwell at (202) 482—0998.

Publication and Confidential
Information:

Submissions filed in response to this
request will be made available to the
public by posting them on the Internet.
For this reason, please do not include in
your comments information of a
confidential nature, such as sensitive
personal information or proprietary
information. If you have confidential
business information that would
support your recommendation or that
you believe would help the U.S.
Government formulate an effective
enforcement strategy, please let us
know, and we may request that
additional information.
SUPPLEMENTARY INFORMATION: It is
difficult to overstate the value of
intellectual property rights (IPR) to
innovation, investment and economic
development for U.S. businesses.
Intellectual property rights are also
critical to our small and medium-sized
enterprises (SMEs). The U.S. Chamber
of Commerce ! estimates that IP-
intensive industries employ 18 million
Americans, and the Small Business
Administration has estimated that SMEs
alone employ half of Americans and
account for 65 percent 2 of new jobs.
The theft of IP from SMEs is a serious
matter, as it stifles innovation, slows
economic growth, weakens the
competitiveness of U.S. employers, and
threatens American jobs. Intellectual
property theft at the hands of foreign
companies, consumers, and even
governments, has an adverse impact on
all IP-based innovation and economic
success. SMEs are particularly
vulnerable because they are at a distinct
disadvantage when confronting these
difficulties in foreign markets. The
Department of Commerce’s priorities
include ensuring that intellectual
property remains a viable driver or
innovation, and that our IP-based
industries can compete effectively in the
international marketplace. Commerce
Bureaus, namely the U.S. Patent and
Trademark Office (USPTO) and the
International Trade Administration
(ITA), work alongside the IPEC and the
agencies involved in intellectual
property rights enforcement to help
businesses secure and enforce

1Global Intellectual Property Center, Intellectual
Property: Creating Jobs, Saving Lives, Improving the
World, 2009.

2Karen Mills, Administrator of the U.S. Small
Business Administration (SBA), speech at “Jobs on
Main Street, Customers Around the World” event
hosted by USTR 01-21-10.

intellectual property rights at home and
abroad.

To educate and assist all businesses,
and SMEs in particular, the Department
of Commerce has developed a number
of IPR tools and resources. ITA, on
behalf of U.S. intellectual property
agencies, launched a Web site in 2004
(http://www.stopfakes.gov) to provide
updates and links to Executive Branch
IPR programs. On the Web site, there are
additional resources for businesses such
as an online IPR tutorial, which is
available in three languages, country-
specific IPR toolkits and links to other
resources such as the American Bar
Association’s International IP Advisory
Program. The site also allows businesses
to file complaints about IPR-related
trade problems, which are answered by
a trade specialist from ITA. The
Department of Commerce also
established the 1-866—999-HALT
hotline answered by PTO IPR experts,
who work with ITA’s Office of
Intellectual Property Rights (OIPR) to
help businesses secure and enforce their
IPR through international treaties.
Though this list is non-exhaustive, U.S.
agencies recognize that there may be
additional government tools and
support on IPR protection and
enforcement that could assist U.S.
exporters.

Dated: Friday, September 24, 2010.
Eileen Hill,
Acting Deputy Assistant Secretary, Trade
Agreements and Compliance, Market Access
and Compliance, International Trade
Administration, U.S. Department of
Commerce.
[FR Doc. 2010-24508 Filed 9-29-10; 8:45 am]

BILLING CODE 3510-DA-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-900]

Diamond Sawblades and Parts Thereof
From the People’s Republic of China:
Initiation of Antidumping Duty
Changed Circumstances Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: September 30,
2010.

SUMMARY: The Department of Commerce
(“Department”) has received information
sufficient to warrant the initiation of a
changed circumstances review “CCR” of
the antidumping duty order on diamond
sawblades and parts thereof from the
People’s Republic of China (“PRC”).
Specifically, based on requests filed by
the Diamond Sawblade Manufacturers

Coalition (“DSMC”) and Hebei Jikai,! the
Department is initiating a CCR to
determine whether Hebei Husqvarna-
Jikai Diamond Tools Co., Ltd. is the
successor-in-interest to (1) Hebei Jikai
Industrial Group Co., Ltd. or (2)
Electrolux Construction Products
(Xiamen) Co., Ltd. (“Electrolux
Xiamen”).

FOR FURTHER INFORMATION CONTACT:
Alan Ray, AD/CVD Operations, Office 9,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230; telephone: (202) 482—-5403.

SUPPLEMENTARY INFORMATION:
Background

On November 4, 2009, the Department
published antidumping duty orders on
diamond sawblades and parts thereof
from the PRC and the Republic of
Korea,? as a result of the United States
International Trade Commission
reversing its initial negative
determination on remand from the
United States Court of International
Trade. As part of those orders, in the
investigation, Hebei Jikai Industrial
Group Co., Ltd. received a calculated
rate of 48.5 percent while Electrolux
Xiamen received the PRC-wide rate of
164.09 percent.? On August 13, 2010,
DSMC filed a submission with the
Department requesting that it conduct a
CCR of the antidumping duty order on
diamond sawblades and parts thereof
from the PRC to determine whether
Hebei Husqvarna-Jikai Diamond Tools
Co., Ltd. is a successor-in-interest to
Electrolux Xiamen.? On August 20,
2010, DSMC submitted further
information supporting its claim that
Hebei Husqvarna-Jikai Diamond Tools
Co., Ltd. should be found to be the
successor-in-interest to Electrolux
Xiamen. DSMC provided a narrative and
supporting documentation accounting
for changes in the name, ownership,
production location, management, and

1Husqvarna Construction Products North
America, Inc., Hebei Husqvarna-Jikai Diamond
Tools Co., Ltd., and Hebei Jikai Industrial Group
Co., Ltd. (collectively “Hebei Jikai”).

2 Diamond Sawblades and Parts Thereof From the
People’s Republic of China and the Republic of
Korea: Antidumping Duty Orders, 74 FR 57145
(November 4, 2009) (“Order”).

3 Final Determination of Sales at Less Than Fair
Value and Final Partial Affirmative Determination
of Critical Circumstances: Diamond Sawblades and
Parts Thereof from the People’s Republic of China,
71 FR 29303 (May 22, 2006).

4 See Letter from DSMC to the Department
regarding Diamond Sawblades and Parts Thereof
from the People’s Republic of China—Request for
Initiation of Changed Circumstances Review, dated
August 13, 2010.
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product line involving the entities at
issue.b

On September 13, 2010, Hebei Jikai
filed a submission with the Department
requesting that it CCR review and, at the
time of initiation, find that Hebei
Husqvarna-Jikai Diamond Tools Co.,
Ltd. is the successor-in-interest to Hebei
Jikai Industrial Group Co., Ltd. Hebei
Jikai provided a narrative description
and supporting documentation
addressing changes in: (1) Production
facilities; (2) supplier relationships; (3)
management; and (4) customer base.®

On September 20, 2010, DSMC
submitted a request that at the time of
initiation that the Department should
also issue its preliminary determination
that all subject merchandise exported by
Hebei Jikai should be subject to the
PRC-wide rate of 164.09 percent.”

Scope of the Order

The products covered by this order
are all finished circular sawblades,
whether slotted or not, with a working
part that is comprised of a diamond
segment or segments, and parts thereof,
regardless of specification or size,
except as specifically excluded below.
Within the scope of these orders are
semifinished diamond sawblades,
including diamond sawblade cores and
diamond sawblade segments. Diamond
sawblade cores are circular steel plates,
whether or not attached to non-steel
plates, with slots. Diamond sawblade
cores are manufactured principally, but
not exclusively, from alloy steel. A
diamond sawblade segment consists of
a mixture of diamonds (whether natural
or synthetic, and regardless of the
quantity of diamonds) and metal
powders (including, but not limited to,
iron, cobalt, nickel, tungsten carbide)
that are formed together into a solid
shape (from generally, but not limited
to, a heating and pressing process).

Sawblades with diamonds directly
attached to the core with a resin or
electroplated bond, which thereby do
not contain a diamond segment, are not
included within the scope of these
orders. Diamond sawblades and/or
sawblade cores with a thickness of less

5 See Letter from DSMC to the Department
regarding Diamond Sawblades and Parts Thereof
from the People’s Republic of China—
Supplementary Information on Request for
Initiation of Changed Circumstances Review, dated
August 20, 2010.

6 See Letter from Hebei Jikai to the Department
regarding Diamond Sawblades and Parts Thereof
from the People’s Republic of China—Request for
Initiation of a Changed Circumstances Review.

7 See Letter from DSMC to the Department
regarding Diamond Sawblades and Parts Thereof
from the People’s Republic of China—Request for
Simultaneous Initiation of Changed Circumstances
Review and Issuance of Preliminary Determination,
dated September 20, 2010.

than 0.025 inches, or with a thickness
greater than 1.1 inches, are excluded
from the scope of these orders. Circular
steel plates that have a cutting edge of
non-diamond material, such as external
teeth that protrude from the outer
diameter of the plate, whether or not
finished, are excluded from the scope of
these orders. Diamond sawblade cores
with a Rockwell C hardness of less than
25 are excluded from the scope of these
orders. Diamond sawblades and/or
diamond segment(s) with diamonds that
predominantly have a mesh size number
greater than 240 (such as 250 or 260) are
excluded from the scope of these orders.
Merchandise subject to these orders is
typically imported under heading
8202.39.00.00 of the Harmonized Tariff
Schedule of the United States
(“HTSUS”). When packaged together as
a set for retail sale with an item that is
separately classified under headings
8202 to 8205 of the HTSUS, diamond
sawblades or parts thereof may be
imported under heading 8206.00.00.00
of the HTSUS. The tariff classification is
provided for convenience and customs
purposes; however, the written
description of the scope of these orders
is dispositive.

Initiation of CCR

Pursuant to section 751(b)(1) of the
Tariff Act of 1930, as amended (“Act”),
the Department will conduct a CCR
upon receipt of information concerning,
or a request from, an interested party for
a review of an antidumping duty order
which shows changed circumstances
sufficient to warrant a review of the
order.

In accordance with 19 CFR
351.216(d), the Department has
determined that the information
submitted by DSMC and Hebei Jikai
constitutes sufficient evidence to
initiate a CCR. In an antidumping duty
changed circumstances review
involving a successor-in-interest
determination, the Department typically
examines several factors including, but
not limited to, changes in: (1)
Management; (2) production facilities;
(3) supplier relationships; and (4)
customer base.8 Although no single
factor will necessarily provide a
dispositive indication that the requestor
is the successor-in-interest to the
predecessor company, generally, the
Department will consider one company
to be a successor-in-interest to another
company if its resulting operation is
essentially similar to that of its

8 See, e.g., Pure Magnesium In Granular Form
from the People’s Republic of China: Initiation of
Changed Circumstances Review, 75 FR 51002
(August 18, 2010).

predecessor.® Therefore, if the record
demonstrates that, with respect to the
production and sale of the subject
merchandise, the new company
operates as the same business entity as
the predecessor company, the
Department may assign the new
company the cash deposit rate of its
predecessor.10

Based on the information provided in
their submissions, DSMC and Hebei
Jikai have provided sufficient evidence
to initiate a review to determine
whether Hebei Husqvarna-Jikai
Diamond Tools Co., Ltd. is the
successor-in-interest to Electrolux
Xiamen or Hebei Jikai Industrial Group
Co., Ltd. Therefore, pursuant to section
751(b)(1) of the Act and 19 CFR
351.216(d), we are initiating a CCR.
Although Hebei Jikai submitted
documentation regarding changes in
management, suppliers, customer base,
and production facilities that the
Department considers in its successor-
in-interest analysis, we will need
additional time to explore Electrolux
Xiamen’s involvement in Hebei
Husqvarna-Jikai Diamond Tools Co.,
Ltd. prior to reaching a preliminary
determination. Accordingly, the
Department has determined that it is not
expediting this action by combining the
preliminary results of review with this
notice of initiation.11

The Department intends to issue
questionnaires requesting additional
information for the review and will
publish in the Federal Register a notice
of the preliminary results of the
antidumping duty CCR, in accordance
with 19 CFR 351.221(b)(2) and
351.221(c)(3)(i). That notice will set
forth the factual and legal conclusions
upon which our preliminary results are
based and a description of any action
proposed. Pursuant to 19 CFR
351.221(b)(4)(ii), interested parties will
have an opportunity to comment on the
preliminary results of review. In
accordance with 19 CFR 351.216(e), the
Department will issue the final results
of its antidumping duty CCR not later
than 270 days after the date on which
the review is initiated.

9 See, e.g., Notice of Initiation of Antidumping
Duty Changed Circumstances Review: Certain
Forged Stainless Steel Flanges from India, 71 FR
327 (January 4, 2006).

10 See Notice of Final Results of Changed
Circumstances Antidumping Duty Administrative
Review: Polychloroprene Rubber from Japan, 67 FR
58 (January 2, 2002); see also Fresh and Chilled
Atlantic Salmon from Norway; Final Results of
Changed Circumstances Antidumping Duty
Administrative Review, 64 FR 9979 (March 1, 1999).

11 See 19 CFR 351.221(c)(3)(ii); see also Notice of
Initiation of Antidumping Duty Changed
Circumstances Review: Certain Pasta From Turkey,
74 FR 681 (January 7, 2009).
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This notice is published in
accordance with sections 751(b)(1) and
777(1)(1) of the Act and 19 CFR 351.216.

Dated: September 24, 2010.
Susan H. Kuhbach,

Acting Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations.

[FR Doc. 2010-24602 Filed 9-29-10; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

The Manufacturing Council: Meeting of
the Manufacturing Council

AGENCY: International Trade
Administration, U.S. Department of
Commerce.

ACTION: Notice of an Open Meeting.

SUMMARY: The Manufacturing Council
will hold a meeting to discuss and
identify the priority issues affecting the
U.S. manufacturing industry, which
may include increasing exports, supply
chain and access to credit, among
others. The Council was re-chartered on
April 8, 2010, to advise the Secretary of
Commerce on matters relating to the
U.S. manufacturing industry.
DATES: October 14, 2010

Time: 10 a.m.
ADDRESSES: Department of Commerce,
1401 Constitution Avenue, NW., Room
4830, Washington, DC, 20230. Because
of building security, all non-government
attendees must pre-register. This
program will be physically accessible to
people with disabilities. Seating is
limited and will be on a first come, first
served basis. Requests for sign language
interpretation, other auxiliary aids, or
pre-registration, should be submitted no
later than October 7, 2010, to Jennifer
Pilat, the Manufacturing Council, Room
4043, 1401 Constitution Avenue, NW.,
Washington, DC, 20230, telephone 202—
482-4501, jennifer.pilat@trade.gov. Last
minute requests will be accepted, but
may be impossible to fill.
FOR FURTHER INFORMATION CONTACT:
Jennifer Pilat, the Manufacturing
Council, Room 4043, 1401 Constitution
Avenue, NW., Washington, DC, 20230,
telephone: 202—482-4501, e-mail:
jennifer.pilat@trade.gov.

SUPPLEMENTARY INFORMATION:

No time will be available for oral
comments from members of the public
attending the meeting. Any member of
the public may submit pertinent written
comments concerning the Council’s
affairs at any time before and after the
meeting. Comments may be submitted

to Jennifer Pilat at the contact
information indicated above. To be
considered during the meeting,
comments must be received no later
than 5 p.m. Eastern Time on October 7,
2010, to ensure transmission to the
Council prior to the meeting. Comments
received after that date will be
distributed to the members but may not
be considered at the meeting.

Copies of Council meeting minutes
will be available within 90 days of the
meeting.

Dated: September 27, 2010.

Jennifer Pilat,

Executive Secretary, The Manufacturing
Council.

[FR Doc. 2010-24604 Filed 9-27-10; 4:15 pm]
BILLING CODE 3510-DR—P

COMMODITY FUTURES TRADING
COMMISSION

Request for Comment on Options for
a Proposed Exemptive Order Relating
to the Trading and Clearing of
Precious Metal Commodity-Based
ETFs; Concept Release

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice of options for a proposed
exemptive order and request for
comment; concept release.

SUMMARY: Recently, the Commodity
Futures Trading Commission
(“Commission,” or “CFTC”) has been
confronted with the question of how to
treat certain transactions on fractional
undivided interests, or shares, in single
commodity investment products
referred to as exchange traded funds
(“ETF” or “ETFs”),! primarily in the

1This Release is limited to those “Commodity
ETFs” that are structured as grantor trusts with an
investment objective of achieving the price
performance of the underlying commodity or
commodities held by such trust, less expenses.
Further, for purposes of this Release, the term or
label “ETF” is loosely applied to precious metal
commodity-based ETFs (as used interchangeably
herein, “Precious Metal Commodity-Based ETFs” or
“Commodity-Based ETFs”), see section 3(a)(1) of the
Investment Company Act of 1940 (the “1940 Act”)
and Securities and Exchange Commission (“SEC”),
Exchange-Traded Funds, Investment Company Act
Release No. 28192 (March 11, 2008), 73 FR 14618,
14623 (March 18, 2008). As used herein, “Precious
Metal” indicates either gold, silver, palladium, or
platinum.

Additionally, when we refer to an “ETF” in this
Concept Release, we are not (unless the context
otherwise requires) referring to an entity that meets
the definition of an “investment company” and is
registered under the 1940 Act. This Release also
does not address those “ETF Commodity Pools” that
attempt to track a benchmark index or commodity
by engaging in the purchase of commodity futures
and/or options contracts. These ETF Commodity
Pools are subject to regulation by the Commission
as a commodity pool operator (“CPO”) and/or

metals complex. The ETFs have in all
relevant instances been structured as
trusts (singularly, “ETF Trust” or
“Trust”),2 the assets of which consist of
holdings of one specific physical
commodity.? The explicit and sole
investment objective of each of these
ETF Trusts is to track as nearly as
possible the spot price of the underlying
physical commodity less the expenses
of trust operations. The listing of these
ETF shares provides shareholders with
efficient exposure to commodity market
price movements.* These Precious
Metal Commodity-Based ETFs have
primarily focused on holding either gold
or silver, with a recent expansion into
palladium and platinum. The
Commission has issued Orders pursuant
to Section 4(c) of the Commodity
Exchange Act (the “Act”) permitting the
trading and clearing of certain
transactions on these Trusts as,
respectively, options on securities and
security futures.5 The Previous Orders
have provided exemptions from certain
provisions of the Act, or the
Commission’s regulations thereunder,
which might have been transgressed by
trading or clearing, among other things,
options and futures on Commodity-
Based ETFs. The exemption mechanism
has enabled the Commission to reserve
judgment as to the jurisdictional
classification (i.e. commodity or
security) of Commodity-Based ETFs and
options and futures on Commodity-
Based ETFs while at the same time
providing a mechanism to ensure both
that the Commission’s regulatory

commodity trading adviser (“CTA”) and may not
implicate regulatory issues raised in this Release.

2 See e.g. NYSEArca Rule 8.201 (Commodity-
Based Trust Shares); NYSEAmex Rule 1200A
(Commodity-Based Trust Shares); NYSE Rule 1300
(streetTracks Gold Shares); and BATS Exchange
Rule 14.4.

3 See, however, Securities Exchange Act Release
Nos. 62402 (June 29, 2010), 75 FR 39292 (July 8,
2010) (notice of filing of a proposal to list and trade
shares of the ETFS Precious Metals Basket Trust
consisting of gold, silver, palladium, and platinum)
and 62620 (July 30, 2010) (notice of a proposal to
list and trade shares of ETFS White Metals Basket
Trust consisting of silver, palladium, and
platinum).

4For a previous Commission discussion of the
structural and arbitrage mechanisms underlying a
physical gold ETF, see Description of the
Underlying Commodity in CFTC, Proposed
Exemptive Order for ST Gold Futures Contracts, 73
FR 13867, at 13868 (March 14, 2008).

5 See CFTC, Order Exempting the Trading and
Clearing of Certain Products Related to SPDR®
Gold Trust Shares, 73 FR 31981 (June 5, 2008),
CFTC, Order Exempting the Trading and Clearing
of Certain Products Related to iShares® COMEX
Gold Trust Shares and iShares® Silver Trust
Shares, 73 FR 79830 (December 30, 2008), and
CFTC, Order Exempting the Trading and Clearing
of Certain Products Related to ETFS Physical Swiss
Gold Shares and ETFS Physical Silver Shares, 75
FR 37406 (June 29, 2010) (collectively, the
“Previous Orders”).
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oversight needs are satisfied (whether
through regulation by the Securities and
Exchange Commission (“SEC”) or by
attaching conditions to the exemption
orders) and that novel products may be
introduced without undue delay for
market participant and investor use.

More recently, the Options Clearing
Corporation (the “OCC”) has sought
approval of rules permitting similar
treatment of options and futures on
certain ETFs based on palladium and
platinum.

The Commission is issuing this
Release to solicit comments on: (i)
Options for a proposed exemptive order
in connection with the OCC’s request
for approval of a rule change; and (ii)
the Commission’s treatment of Precious
Metal Commodity-Based ETFs
generally, including whether the
Commission should exempt the trading
and clearing of certain options and
futures transactions on gold and silver,
and/or palladium and platinum,
Commodity-Based ETF's on a categorical
basis.

DATES: Comments must be received on
or before November 1, 2010. All
comments must be in English, or if not
in English, accompanied by an English
translation.

ADDRESSES: Comments may be
submitted by any of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: CommodityETFs@cftc.gov.
Include “Commodity Based ETFs” in the
subject line of the message.

e Fax:202-418-5521.

e Mail: Send to David A. Stawick,
Secretary, Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581.

e Courier: Same as mail above.

All comments received will be posted
without change to http://
www.CFTC.gov/.

FOR FURTHER INFORMATION CONTACT:
Ryne Miller, Attorney Advisor, 202—
418-5921, rmiller@cftc.gov, or David
Van Wagner, Chief Counsel, 202-418—
5481, dvanwagner@cftc.gov, Division of
Market Oversight, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1151 21st Street, NW.,
Washington, DC 20581.

SUPPLEMENTARY INFORMATION:
Part I—Proposed Exemptive Order

A. Background

The first Commodity-Based ETF in
the U.S. was listed and traded on the
New York Stock Exchange (“NYSE”) in

November 2004.5 Since that time,
Commodity-Based ETFs have generally
focused on the precious metals of gold
and silver,” with palladium and
platinum 8 having been the subject of a
Commodity-Based ETF only recently.
The structure and trading of
Commodity-Based ETFs is virtually
identical to traditional ETF's listed and
traded on national securities exchanges.
Shares of ETFs are bought and sold
throughout the trading day on national
securities exchanges. Unlike traditional
mutual funds, ETFs do not sell or
redeem their individual shares at net
asset value (“NAV”).9 Instead, large
institutional investors known as
Authorized Participants (“APs”) buy
shares of the ETF directly from the Trust
in creation unit sizes (“Creation Units”),
varying from 25,000 to 200,000 shares,
generally in exchange for an in-kind
deposit of securities.1? Conversely, APs
may sell or redeem shares of an ETF
only in Creation Unit size and generally
in exchange for portfolio securities
(“Redemption Baskets”). In limited
cases, such as an ETF investing in
illiquid securities or derivatives, APs
may deposit cash instead of securities in
exchange for shares of an ETF. For
Commodity-Based ETFs, Creation Units
and Redemption Baskets require the
delivery of the relevant physical
commodity plus any cash based on the
ETF’s NAV. ETF shares are traded on
national securities exchanges at market

6 See NYSE Information Memo Number 04-59
(November 18, 2004) (trading of streetTRACKS Gold
Shares: Rules 1300 and 1301) and Securities
Exchange Act Release No. 50603 (October 28, 2004),
69 FR 64614 (November 5, 2004) (approval of the
listing and trading of streetTRACKS Gold Shares).

7 See, e.g., Securities Exchange Act Release Nos.
51058 (January 19, 2005), 70 FR 3749 (January 26,
2005) (approval of the iShares COMEX Gold Trust
(TAU)); 53521 (March 20, 2006), 71 FR 14967
(March 24, 2006) (approval of the iShares Silver
Trust (SLV)); 59781 (April 17, 2009), 74 FR 18771
(April 24, 2009) (approval of the ETFS Silver Trust);
and 59895 (May 8, 2009), 74 FR 22993 (May 15,
2009) (approval of the ETFS Gold Trust).

8 See Securities Exchange Act Release No. 61220
(December 22, 2009), 74 FR 68895 (December 29,
2009) (approval of ETFS Palladium) and 60970
(November 9, 2009), 74 FR 59319 (November 17,
2009) (approval of ETFS Platinum).

9NAV is the amount by which the value of an
entity’s assets exceeds the value of its liabilities.
NAV is typically calculated on a per-share basis by
dividing the total value of all assets in a portfolio,
less any liabilities, by the number of shares
outstanding.

10 See NYSE Explanation of ETFs, available at
http://www.nyse.com/pdfs/ETFs7109.pdf, and SEC
statement regarding ETF's, available at http://
www.sec.gov/answers/etf.htm. See also Kathleen
Moriarty, Exchange-Traded Funds: Legal and
Structural Issues Worldwide, 29 Int’l Bus. L. 346
(2001); Stuart M. Strauss, Exchange-Traded
Funds—the Wave of the Future? 7 Investment
Lawyer 1 (2000); and Stuart Strauss & Scott M.
Zoltowski, Exchange Traded Funds, in A.L.IL—
A.B.A., Investment Mgmt Reg. 67 (Aug. 2006).

prices that may, and do, differ from
NAV.

APs, who are typically exchange
market makers or specialists, use their
ability to exchange Creation Units with
their underlying assets to provide
liquidity for the ETF shares and help
ensure that their intraday market price
approximates the NAV of the ETF.
Other investors trade ETF shares on
national securities exchanges in the
secondary market. The ability to
purchase and redeem Creation Units
and Redemption Baskets gives ETFs an
inherent arbitrage mechanism intended
to minimize the potential deviation
between the market price and NAV of
ETF shares.1! Existing ETFs (including
Commodity-Based ETFs) have daily
transparent portfolios, so that APs and
investors know exactly what portfolio
assets they must assemble if they wish
to purchase a Creation Unit. The
national securities exchanges that trade
ETF shares disseminate an updated
indicative NAV throughout the trading
day, typically at 15-second intervals.

Although similar in practice to
traditional ETFs that invest in
securities, by law, Commodity-Based
ETFs are not subject to specific SEC
regulation under the 1940 Act. Instead,
Commodity-Based ETFs are subject to
SEC disclosure review by the SEC’s
Division of Corporation Finance as well
as exchange regulation.

Based on the belief that options and
security futures trading benefits the
liquidity and relative success of the
underlying ETF, the national securities
exchanges and ETF sponsors have
sought to be able to trade options and
futures on Commodity-Based ETFs. In
2008, the Commission and the SEC
provided regulatory approvals and
exemptions so that options on shares of
the streetTracks Gold Trust (predecessor
to the SPDR Gold Trust) (symbol: GLD)
would be able to be listed and traded on
the various options exchanges.12 Since
2008, the Commission has permitted
options and futures on several other
gold and silver Commodity-Based
ETFs.13

11 See Grimm, A Process of Natural Correction:
Arbitrage and the Regulation of Exchange-Traded
Funds Under the Investment Company Act, 1 U. Pa.
J. Bus & Emp. Law 95 (2008). See also Securities
Exchange Act Release No. 31591 (), 57 FR 60253
(December 18, 1992) (File No. SR-AMEX-92-18)
(order approving proposed rule change by the Amex
relating to Portfolio Depository Receipts), n. 25.

12 See Securities Exchange Act Release No. 57894
(May 30, 2008), 73 FR 32061 (June 5, 2008)
(approval of SPDR Gold Trust options), and CFTC,
Order Exempting the Trading and Clearing of
Certain Products Related to SPDR Gold Trust
Shares, 73 FR 31981 (June 5, 2008), and Exemptive
Order for SPDR Gold Futures Contracts, 73 FR
31979 (June 5, 2008).

13 See footnote 5, supra.
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From a procedural standpoint, the
issue of the regulation of Commodity-
Based ETFs comes before the CFTC
through filings by a contract market or
a clearing organization in its capacity as
a CFTC registrant, requesting
Commission approval of certain
proposed rule change(s) which would
permit it to treat options and futures
transactions on such ETFs as options on
securities and security futures,
respectively. In order to approve such
rule changes, the Commission has
issued exemptive orders for the options
or futures in question pursuant to its
exemptive authority under Section
4(c)(1) of the Commodity Exchange Act
(“Act”), 7 U.S.C. 6(c).14 As noted above,
the Commission has issued three such
exemptive ETF orders, all of which have
been confined to options and futures on
shares of specific physical gold and
silver ETFs.15

Notably, in issuing the Previous
Orders providing Section 4(c)
exemptions for options and futures on
gold and silver ETF shares, the
Commission did not make any finding
that the options were either options on
securities or options subject to the Act,
nor did it make any finding that the
futures were, or were not, security
futures.1® Rather, the exemptions

14 Section 4(c)(1) of the Act provides in full that:

In order to promote responsible economic or
financial innovation and fair competition, the
Commission by rule, regulation, or order, after
notice and opportunity for hearing, may (on its own
initiative or on application of any person, including
any board of trade designated or registered as a
contract market or derivatives transaction execution
facility for transactions for future delivery in any
commodity under section 7 of this title) exempt any
agreement, contract, or transaction (or class thereof)
that is otherwise subject to subsection (a) of this
section (including any person or class of persons
offering, entering into, rendering advice or
rendering other services with respect to, the
agreement, contract, or transaction), either
unconditionally or on stated terms or conditions or
for stated periods and either retroactively or
prospectively, or both, from any of the requirements
of subsection (a) of this section, or from any other
provision of this chapter (except subparagraphs
(c)(ii) and (D) of section 2(a)(1) of this title, except
that the Commission and the Securities and
Exchange Commission may by rule, regulation, or
order jointly exclude any agreement, contract, or
transaction from section 2(a)(1)(D) of this title), if
the Commission determines that the exemption
would be consistent with the public interest.

15 See footnote 5, supra.

16 Under Section 4(c), the Commission is not
required to make an express finding of jurisdiction
over a product as a condition precedent to issuing
a Section 4(c) exemption. The 4(c) Conference
Report states: “The Conferees do not intend that the
exercise of exemptive authority by the Commission
would require any determination beforehand that
the agreement, instrument, or transaction for which
an exemption is sought is subject to the Act. Rather,
this provision provides flexibility for the
Commission to provide legal certainty to novel
instruments where the determination as to
jurisdiction is not straightforward. Rather than
making a finding as to whether a product is or is

permitted the trading and clearing of
options and/or futures on the
Commodity-Based ETFs as, respectively,
options on securities and security
futures. In doing so, the Commission
reserved making any affirmative
determination as to whether shares of
Commodity-Based ETFs are more
properly characterized as either
commodities or securities. That is, the
exemptions have enabled the
Commission to reserve judgment as to
the appropriate jurisdictional
classification of Commodity-Based ETFs
and options and futures on Commodity-
Based ETFs. The Commission’s
approach is consistent with the
framework envisioned by Congress. In
the future, and upon the Dodd-Frank
Wall Street Reform and Consumer
Protection Act’s (“Dodd-Frank Act”) 17
effective date, certain provisions in the
Dodd-Frank Act will provide the
Commission and the SEC with a legal
and procedural framework to use
exemptive authority to tailor joint
regulatory solutions for novel products
that raise jurisdictional questions—such
as those raised by Commodity-Based
ETFs and options and futures on
Commodity-Based ETFs.18

B. Pending OCC Submission—
Transactions on Palladium and
Platinum ETFs

By a submission dated March 1, 2010,
the OCC has submitted for Commaission
approval, pursuant to Section 5c(c)(2) of
the Act and Commission Regulations
39.4(a) and 40.5, a proposed amendment
to an interpretation of Article I, Section
1.F.(8) of their By-Laws.19 The
interpretation, as amended, would state
that the OCC will clear and treat as
options on securities any options on
ETFS Palladium Shares (“Palladium
Products”) 20 or ETFS Platinum Shares
(“Platinum Products”),21 and will clear
and treat as security futures any futures
contracts on the Palladium and
Platinum Products. Section 5¢(c)(3) of

not a futures contract, the Commission in
appropriate cases may proceed directly to issuing
an exemption.” See House Conf. Report No. 102—
978, 1992 U.S.C.C.A.N. 3179, 3214-3215 (“4(c)
Conf. Report”).

17Dodd-Frank Wall Street Reform and Consumer
Protection Act, Public Law 111-203, 124 Stat. 1376
(2010).

18 See e.g. §§ 717 and 718 of the Dodd-Frank Act,
which cover “New Product Approval CFTC—SEC
Process” and “Determining Status of Novel
Derivative Products”, respectively.

19 The complete submission is made available on
the Commission’s Web site at: http://www.cftc.gov/
stellent/groups/public/@rulesandproducts/
documents/ifdocs/rul0301100cc001.pdf.

20 Shares of the Palladium Products are traded on
NYSE Arca under the symbol “PALL”.

21 Shares of the Platinum Products are traded on
NYSE Arca under the symbol “PPLT”.

the Act provides that the Commission
must approve any such rules or rule
amendments, which includes a
proposed amendment of an
interpretation, submitted for approval
unless it finds that the rules or rule
amendments would violate the Act. The
Commission initially extended the
review period of the OCC’s submission
by forty-five days, pursuant to
Commission Regulation 40.5(c)(1), to
June 1, 2010. By letter dated June 1,
2010 and pursuant to Commission
Regulation 40.5(c)(2), the OCC
consented to a further extension of the
review period to September 30, 2010.
While the OCC’s pending rule
submission deals with options and
futures on two specific palladium and
platinum Commodity-Based ETFs (the
Palladium and Platinum Products), the
Commission is also requesting comment
on options for a proposed exemption
that would permit the trading and
clearing, as options on securities and
security futures, of options and futures
on gold and silver, and/or palladium
and platinum Commodity-Based ETFs
on a categorical basis, i.e., regardless of
issuer.

C. Regulatory Implications of Precious
Metal Commodity-Based ETFs

The Commission is issuing this
Release because, among other things,
the Commission believes that options
and futures on Commodity-Based ETFs
may raise certain regulatory issues due
to their economic similarity to options
on commodities and futures on
commodities traded on designated
contract markets. The Commission’s
concerns include the potential that
futures contracts based on the
commodities underlying the ETFs could
be affected by withdrawal of the
deliverable supply for futures contracts,
and also, that the Commaission would
lack the jurisdictional capability to
surveil persons with positions in the
Commodity-Based ETFs.22

The concerns are heightened by the
reality that options and futures on
Commodity-Based ETFs allow market
participants to take positions in
instruments that appear economically
similar to Commission-regulated
products, including products that would
otherwise fall under, for example, the
Commission’s market and trade practice
surveillance and large trader reporting

22 These concerns arise from the Commission’s
statutory mandate under Section 6(c) of the Act,
which charges the Commission with manipulation
authority regarding price of “any commodity, in
interstate commerce, or for future delivery [* * *].”
See Section 6(c) of the Act.
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system.23 By taking positions in options
and futures on Commodity-Based ETFs
traded on national securities exchanges,
which can achieve the same investment
objectives and are functionally the same
as Commission-regulated products,
market participants potentially avoid
incurring any obligation to comply with
the Commission’s rules and regulations
(although the market participants do
remain subject to the existing regulatory
regime applicable to the securities
markets). Beyond this concern, the
Commission has examined, and
continues to examine, the palladium
and platinum markets relative to the
gold and silver markets to review
empirical findings which may justify a
different regulatory resolution for the
Palladium and Platinum Products as
compared to the Commission’s
approach to gold and silver ETF
products under the Previous Orders
(discussed further at section D, infra).

At the same time, the Commission is
seeking comment as to whether the
trading and clearing (as options on
securities or security futures) of options
and futures on all or some Precious
Metal Commodity-Based ETFs should
be categorically exempted from the Act
to the extent necessary to permit them
to be so traded and cleared, whether
absolutely or subject to conditions.
Related to that issue, the Commission
has been encouraged by market
participants to adopt a “generic”
approach for addressing the transactions
in question on Precious Metal
Commodity-Based ETFs as opposed to
the existing process of performing a

23 The Commission has previously considered
whether special conditions should be attached to
related exemptions granted pursuant to Section 4(c)
of the Act:

In order to preserve the integrity of the price
discovery and risk management functions of
Commission regulated markets, it may be that
national securities exchanges that list the options
[on precious metal commodity-based ETFs] should
comply with market reporting requirements and
brokers and traders that carry accounts or trade in
options on gold and silver products should comply
with large trader reporting requirements.

See CGFTC, Request for Comment on a Proposal
to Exempt, Pursuant to the Authority in Section 4(c)
of the Commodity Exchange Act, the Trading and
Clearing of Certain Products Related to ETFS
Physical Swiss Gold Shares and ETFS Physical
Silver Shares, 75 FR 19619 (April 15, 2010) at
19621. In its order exempting the trading and
clearing of products related to the ETFS Physical
Swiss Gold Shares and the ETFS Physical Swiss
Silver Shares, the Commission did not impose
market reporting and large trader reporting
requirements. However, the Commission noted the
comments received and future consideration with
respect to market and large trader reporting for
certain gold and silver option products. See CFTC,
Order Exempting the Trading and Clearing of
Certain Products Related to ETFS Physical Swiss
Gold Shares and ETFS Physical Swiss Silver
Shares, footnote 5, supra.

case-by-case basis review.24 This
Release is intended to assist in the
Commission’s consideration relating to
a potential “generic” approach, and the
Commission is seeking comments to
that end.

D. Empirical Observations: Palladium
and Platinum v. Gold and Silver

There are significant empirical
differences across the precious metal
markets which may support the
Commission taking a different
regulatory approach with respect to
options and futures on Commodity-
Based ETFs holding palladium and
platinum than it has previously taken
with respect to options and futures on
Commodity-Based ETFs holding gold
and silver.

Global palladium and platinum
supplies are considerably smaller in
volume than supplies of gold and silver,
and come predominantly from mine
production concentrated in a small
number of countries, namely, South
Africa and Russia (“Producer
Countries”).25 These factors make
palladium and platinum markets
potentially more susceptible to tightness
during periods of economic growth and
subject to potential supply shocks from
isolated events in either of the Producer
Countries. Palladium and platinum
futures markets consequently become
more susceptible to price volatility that
may result from relatively small changes
in demand. These concerns were
observed in January 2010 when the
Palladium and Platinum Products were
initially listed for trading on NYSE
Arca, resulting in an apparent one-time
increase in short-term demand for
physical palladium and platinum,26 and

24 Specifically, on April 15, 2010, the OCC and
the Chicago Board Options Exchange (“CBOE”)
jointly delivered a letter to the Chairmen of both the
Commission and the SEC, expressing their concern
about the delays incurred in the case-by-case review
method of these products. The letter is referenced
in a public presentation available on the CBOE’s
Web site at: http://cboenews.cboe.com/pdfs/
PressBriefingOIC2010FINAL.pdf, at page 7.

25 Data from the Johnson Matthey Platinum 2010
publication indicates that 76.5% of global platinum
supplies came from South Africa in 2009, while
51.1% of global palladium supplies came from
Russia. Global platinum and palladium supplies for
2009 totaled 5.9 million ounces and 7.1 million
ounces respectively (based on Johnson Matthey’s
data), compared to much larger 2009 global
supplies of gold (116.6 million ounces) and silver
(826.1 million ounces), based on data from the CPM
Group Gold and Silver Yearbooks for 2010.

26 For example, NYMEX settlement data shows
that the April 2010 to July 2010 active spread for
platinum futures was in backwardation on 18 out
of 19 trading days between January 14, 2010, and
February 10, 2010, ranging from +$0.20 to +$2.00.
The March 2010 to June 2010 active spread for
palladium futures was in backwardation on 5 of 6
trading days from January 14, 2010 to January 22,
2010, ranging from +$0.05 to +$1.00.

the NYMEX palladium and platinum
futures markets entered nearby
backwardation.2” Indeed, the
Prospectuses for the Palladium and
Platinum Products, dated December 30,
2009, and filed with the SEC,
acknowledge that purchase of the shares
may affect the prices of palladium and
platinum, respectively, and may impact
the supply of, and demand for,
palladium and platinum, respectively.28

In addition to these distinguishing
features, industrial demand constitutes
a greater percentage of the total demand
for both palladium and platinum 29 as
compared to industrial demand as a
percentage of total demand for gold and
silver,30 and palladium and platinum
have traditionally not been held for
investment purposes to nearly the same
extent as gold and silver.31 Accordingly,
the Commission requests comment on
whether these empirical differences
suggest the need for a different
regulatory approach for options and
futures on the Palladium and Platinum
Products, or any palladium or platinum
Commodity-Based ETF, as compared to
options and futures on the gold and
silver Commodity-Based ETFs covered
by the Previous Orders.

Part II—Issues for Comment

The Commission requests comment,
taking into account all of the issues
presented in this Release and

27 Nearby backwardation occurs when the price
for the nearby futures contract is higher than the
price for the next nearest expiring contract, a
generally unusual circumstance in the precious
metals markets.

28 See http://www.sec.gov/Archives/edgar/data/
1459862/000093041310000057/c58962_424b3.htm,
at page 7; see also http://www.sec.gov/Archives/
edgar/data/1460235/000093041310000056/
c58731_424b3.htm, at page 7.

29 The Prospectus for the Palladium Products
states that “autocatalysts, automobile components
that use palladium, accounted for approximately
57% of the global demand in palladium in 2008.”
See citation in footnote 26, at page 9. The
Prospectus for the Platinum Products states that
autocatalysts accounted for approximately 51% of
the 2008 global demand for platinum. See citation
in footnote 26, at page 9.

30In comparison, the CPM Group Gold and Silver
Yearbooks for 2010 indicate that 12.5% of global
gold demand was for industrial purposes in 2009
(this includes electronics and dental/medical
products), while 45.3% of global silver demand was
for industrial purposes (this includes photography
and electronics and batteries). Jewelry demand is
not included in these figures.

31 The Johnson Matthey Platinum 2010
publication indicates that 9.4% of global demand
for platinum in 2009 was for investment purposes,
while 8.0% of global demand for palladium was for
investment. In contrast, the CPM Group Gold and
Silver Yearbooks for 2010 indicate that net private
investment in gold accounted for a larger 44.7%
share of global gold demand in 2009 (this includes
official coins, bullion and medallions), with net
private investment accounting for around 30.0% of
global silver demand in 2009 (this includes bullion
and coins).
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considering the Commission’s future
treatment of options and futures on
Precious Metal Commodity-Based ETFs
as required pursuant to the Dodd-Frank
Act, on each of the following options for
a proposed exemptive order:

1. Is there any reason the Commission
should not provide a categorical Section
4(c) exemption for the trading and
clearing of the transactions in question
on gold and/or silver Commodity-Based
ETFs?

2. Are the palladium and platinum
markets sufficiently distinct from the
gold and silver markets to justify a
different regulatory approach, for the
purposes of a Section 4(c) exemption,
for options and futures on the Palladium
and Platinum Products (i.e. the specific
ETF products identified in the OCC’s
pending submission) as compared to
that for options and futures on gold and
silver Commodity-Based ETFs.

3. More generally, should the
Commission consider extending such a
Section 4(c) exemption to options and
futures on palladium and platinum
Commodity-Based ETFs on a categorical
basis (i.e. without respect to issuer)?

4. If the Commission continues
granting Section 4(c) exemptions,
whether on an individual or categorical
basis, when presented with a request to
allow options and futures on
Commodity-Based ETFs, should the
Commission include additional
conditions and requirements? For
example, should the Commission
consider imposing large trader reporting
obligations, position limits,32 or other
analogous requirements when
exempting options and futures on
Precious Metal Commodity-Based ETFs
from the Commission’s jurisdiction?

Related Matters
A. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(“PRA”) 33 imposes certain requirements
on federal agencies (including the
Comumission) in connection with their
conducting or sponsoring any collection
of information as defined by the PRA.
At least some of the options for a
proposed exemptive order described
above, if issued with substantive
reporting or similar conditions, would
require a new collection of information

32 The Commission understands that certain
position and exercise limits on Commodity-Based
ETF options currently exist in the securities options
markets. See, e.g., ISE Rules 412 and 414; see also
NYSE Amex Rules 904 and 905. In addition, certain
position limits and position accountability rules
apply to security futures products listed and traded
on OneChicago. See OneChicago Rule 414.

3344 U.S.C. 3507(d).

from any entities that would be subject
to the proposed order.

B. Cost-Benefit Analysis

In considering the options for a
Section 4(c) exemption allowing the
trading and clearing as options on
securities any options on gold, silver,
palladium, and platinum Commodity-
Based ETFs, and to clear and treat as
security futures any futures contracts on
gold, silver, palladium, and platinum
Commodity-Based ETFs, Section 15(a)
of the Act,34 as amended by Section 119
of the Commodity Futures
Modernization Act of 2000, requires the
Commission to consider the costs and
benefits of its action before issuing an
order under the Act. By its terms,
Section 15(a) as amended does not
require the Commission to quantify the
costs and benefits of an order or to
determine whether the benefits of the
order outweigh its costs. Rather, Section
15(a) simply requires the Commission to
“consider the costs and benefits” of its
action.

Section 15(a) of the Act further
specifies that costs and benefits shall be
evaluated in light of five broad areas of
market and public concern: protection
of market participants and the public;
efficiency, competitiveness, and
financial integrity of futures markets;
price discovery; sound risk management
practices; and other public interest
considerations. Accordingly, the
Commission could in its discretion give
greater weight to any one of the five
enumerated areas and could in its
discretion determine that,
notwithstanding its costs, a particular
order was necessary or appropriate to
protect the public interest or to
effectuate any of the provisions or to
accomplish any of the purposes of the
Act.

The Commission is considering the
costs and benefits of the options for a
proposed order described above in light
of the specific provisions of Section
15(a) of the Act, as follows:

1. Protection of market participants
and the public. National securities
exchanges, OCC, and their members
who would intermediate the above-
described options and security futures
on gold, silver, palladium, and platinum
Commodity-Based ETFs are subject to
extensive regulatory oversight; however,
this regulatory oversight in the
securities markets does not completely
parallel the oversight programs seen in
CFTC regulated markets.

2. Efficiency, competition, and
financial integrity. The options for a
proposed exemption may enhance

347 U.S.C. 19(a).

market efficiency and competition since
they could encourage potential trading
of options and security futures on the
gold, silver, palladium, and platinum
Commodity-Based ETFs through modes
other than those normally applicable;
that is, designated contract markets or
derivatives transaction execution
facilities. Financial integrity will not be
affected since the options and security
futures on gold, silver, palladium, and
platinum Commodity-Based ETFs will
be cleared by the OCC, a DCO and SEC-
registered clearing agency, and
intermediated by SEC-registered broker-
dealers.

3. Price discovery. Price discovery
may be enhanced through market
competition.

4. Sound risk management practices.
The options and security futures on the
gold, silver, palladium, and platinum
Commodity-Based ETFs will be subject
to OCC’s current risk-management
practices including its margining
system.

5. Other public interest
considerations. The options for a
proposed exemption may encourage
development of derivative products
through market competition without
unnecessary regulatory burden.

After considering these factors, the
Commission has determined to seek
comment on the matters discussed
above. The Commission invites public
comment on its application of the cost-

benefit provision.
* * * * *

Issued in Washington, DC, on September
24, 2010 by the Commission.

David A. Stawick,

Secretary of the Commission.

[FR Doc. 2010-24586 Filed 9-29-10; 8:45 am]
BILLING CODE P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID: DoD—-2010-0S-0129]

Proposed Collection; Comment
Request

AGENCY: Office of the Under Secretary of
Defense (Personnel and Readiness),
DoD.

ACTION: Notice.

SUMMARY: In compliance with Section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995, the Office of the
Under Secretary of Defense (Personnel
and Readiness) announces the following
proposed extension of a public
information collection and seeks public
comment on the provisions thereof.
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Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of burden of the
proposed information collection; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
DATES: Consideration will be given to all
comments received by November 29,
2010.

ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 1160 Defense Pentagon,
Room 3C843, Washington, DC 20301—
1160.

Instructions: All submissions received
must include the agency name, docket
number and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please write to the Office of the Under
Secretary of Defense (Personnel and
Readiness) (Defense Human Resource
Activity), ATTN: Sam Yousef, 4000
Defense Pentagon, Washington, DC
20301-4000 or call at (703) 696—-0478.

Title, Associated Form, and OMB
Control Number: Application for
Identification Card/DEERS Enrollment,
DD Form 1172—2, OMB Control Number
0704-0415.

Needs and Uses: This information
collection requirement is necessary to
validate eligibility for all individuals
applying for Department of Defense
benefits and privileges. These benefits
and privileges include but are not
limited to, medical coverage, DoD
Identification Cards, access to DoD
installations, buildings or facilities, and
access to DoD computer systems and
networks. This information collection is
required to obtain the necessary data

elements to determine eligible
individual’s benefits and privileges, to
provide a proper identification card
reflecting those benefits and privileges,
and to maintain a centralized database
of the eligible population.

Affected Public: Individuals or
households.

Annual Burden Hours: 400,000.

Number of Respondents: 4,800,000.

Responses Per Respondent: 1.

Average Burden Per Response: 5
minutes.

Frequency: On occasion.

SUPPLEMENTARY INFORMATION:
Summary of Information Collection

This information collected is used to
determine an eligible individual’s
benefits and privileges, to provide a
proper identification card reflecting
those benefits and privileges, and to
maintain a centralized database of the
eligible population.

Dated: September 10, 2010.

Patricia L. Toppings,

OSD Federal Register Liaison Officer,
Department of Defense.

[FR Doc. 201024528 Filed 9-29-10; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID DoD-2010-HA-0131]

Proposed Collection; Comment
Request

AGENCY: Office of the Assistant
Secretary of Defense for Health Affairs,
DoD.

ACTION: Notice.

SUMMARY: In compliance with Section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995, the Office of the
Assistant Secretary of Defense for
Health Affairs announces the proposed
extension of a public information
collection and seeks public comment on
the provisions thereof. Comments are
invited on: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed information collection; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.

DATES: Consideration will be given to all
comments received by November 29,
2010.

ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 1160 Defense Pentagon,
Room 3C843, Washington, DC 20301—
1160.

Instructions: All submissions received
must include the agency name, docket
number and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please write to TRICARE Management
Activity, Office of General Counsel,
61401 E. Centretech Parkway, Atin:
Michael Bibbo, Aurora, CO 80011, or
call TRICARE Management Activity,
Office of General Counsel, at (303) 676—
3705.

Title; Associated Form; and OMB
Number: Statement of Personal Injury—
Possible Third Party Liability, TRICARE
Management Activity; DD Form 2527;
OMB Control Number 0720-0003.

Needs and Uses: This information
collection is completed by TRICARE
(formerly CHAMPUS) beneficiaries
suffering from personal injuries and
receiving medical care at Government
expense. The information is necessary
in the assertion of the Government’s
right to recovery under the Federal
Medical Care Recovery Act. The data is
used in the evaluation and processing of
these claims.

Affected Public: Individuals or
households; Federal Government.

Annual Burden Hours: 56,100.

Number of Respondents: 224,399.

Responses per Respondent: 1.

Average Burden per Response: 15
minutes.

Frequency: On occasion.

SUPPLEMENTARY INFORMATION:

Summary of Information Collection

The Federal Medical Recovery Act, 42
U.S.C. 2651-2653 as implemented by
Executive Order No. 11060 and 28 CFR
part 43 provides for recovery of the
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reasonable value of medical care
provided by the United States to a
person who is injured or suffers a
disease under circumstances creating
tort liability in a third person. DD Form
2527 is required for investigating and
asserting claims in favor of the United
States arising out of such incidents.

When a claim for TRICARE benefits is
identified as involving possible third
party liability and the information is not
submitted with the claim, the TRICARE
contractor requests that the injured
party (or a designee) complete DD Form
2527. To protect the interests of the
Government, the contractor suspends
claims processing until the requested
third party liability information is
received. The contractor conducts a
preliminary evaluation based upon the
collection of information and refers the
case to a designated appropriate legal
officer of the Uniformed Services. The
responsible Uniformed Services legal
officer uses the information as a basis
for asserting and settling the
Government’s claim. When appropriate,
the information is forwarded to the
Department of Justice as the basis for
litigation.

Section 1 of the Form is used to
collect general information, such as
name, address and telephone numbers
about the military sponsor and the
injured beneficiary and the date, time
and location where the injured
occurred.

Section 2 of the Form is used to
collect information about accidental
injuries. Most of the investigations for
third party liability involve motor
vehicle accidents. Information about
insurance coverage for the parties
involved in the accident is collected.
Section 2 of the Form is also used to
collect information about accidents not
involving motor vehicles. Information
such as the type of accident, the place
where the injury occurred, the name of
the property owner where the injury
occurred and cause of the injury is
collected. The name and address of the
employer is collected when the injury
was work related.

Section 3 of the Form is used for
miscellaneous information such as
possible medical treatment at a
Government hospital, the name and
address of the beneficiary’s attorney,
and information regarding any possible
releases or settlements with another
party to the accident. It also contains the
certification, date and signature of the
beneficiary (or a designee).

Dated: September 17, 2010.
Patricia L. Toppings,
OSD Federal Register Liaison Officer,
Department of Defense.
[FR Doc. 2010-24529 Filed 9-29-10; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID: DoD-2010-HA-0133]

Proposed Collection; Comment
Request

AGENCY: Office of the Assistant
Secretary of Defense for Health Affairs,
DoD.

ACTION: Notice.

SUMMARY: In compliance with Section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995, the Office of the
Assistant Secretary of Defense for
Health Affairs announces the proposed
extension of a public information
collection and seeks public comment on
the provisions thereof. Comments are
invited on: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed information collection; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
DATES: Consideration will be given to all
comments received by November 29,
2010.

ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 1160 Defense Pentagon,
Room 3C843, Washington, DC 20301—
1160.

Instructions: All submissions received
must include the agency name, docket
number and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please write to the TRICARE
Management Activity, Medical Benefits
and Reimbursement Branch, Ann N.
Fazzini, Aurora, CO 80011 or phone
303-676-3803.

Title; Associated Form; and OMB
Number: Diagnosis Related Groups
(DRG) Reimbursement; OMB Control
Number 0720-0017.

Needs and Uses: The TRICARE/
CHAMPUS contractors will use the
information collected to reimburse
hospitals for TRICARE/CHAMPUS share
of capital and direct medical education
costs. Respondents are institutional
providers.

Affected Public: Business or other for-
profit.

Annual Burden Hours: 4,993.

Number of Respondents: 4,993.

Responses per Respondent: 1.

Average Burden per Response: 1 hour.

Frequency: On occasion.
SUPPLEMENTARY INFORMATION:

Summary of Information Collection

The Department of Defense
Authorization Act, 1984, Public Law
98—94 amended Title 10, section
1079(j)(2)(A) of the U.S.C. and provided
the Civilian Health and Medical
Program of the Uniform Services
(CHAMPUS) with the statutory
authority to reimburse institutional
providers based on diagnosis-related
groups (DRGs). The CHAMPUS DRG-
based payment system, except for
children’s hospitals (whose capital and
direct medical education costs are
incorporated in the children’s hospital
differential), who want to be reimbursed
for allowed capital and direct medical
education costs must submit a request
for payment to the TRICARE/CHAMPUS
contractor. The request allows TRICARE
to collect the information necessary to
properly reimburse hospitals for its
share of these costs. The information
can be submitted in any form, most
likely in the form of a letter. The
contractor will calculate the TRICARE/
CHAMPUS share of capital and direct
medical educations costs and make a
lump-sum payment to the hospital. The
TRICARE/CHAMPUS DRG-based
payment system is modeled on the
Medicare Prospective Payment System
(PPS) and was implemented on October
1, 1987. Initially, under 42 CFR 412.46
of the Medicare regulations, physicians
were required to sign attestation and
acknowledgment statements. These
requirements were implemented to
ensure a means of holding hospitals and
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physicians accountable for the
information they submit on the
Medicare claim forms. Being modeled
on the Medicare PPS, CHAMPUS also
adopted these requirements. The
physicians attestation and physician
acknowledgment required by Medicare
under 42 CFR 412.46 are also required
for CHAMPUS as a condition for
payment and may be satisfied by the
same statements as required for
Medicare, with substitution or addition
of “CHAMPUS” when the word
“Medicare” is used. Physicians sign a
physician acknowledgement,
maintained by the institution, at the
time the physician is granted admitting
privileges. This acknowledgement
indicates the physician understands the
importance of a correct medical record,
and misrepresentation may be subject to
penalties.

Dated: September 10, 2010.
Patricia L. Toppings,
OSD Federal Register Liaison Officer,
Department of Defense.
[FR Doc. 2010-24530 Filed 9-29-10; 8:45 am]

BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Office of the Secretary

[Docket ID: DoD-2010-HA-0132]

Proposed Collection; Comment
Request

AGENCY: Office of the Assistant
Secretary of Defense for Health Affairs,
DoD.

ACTION: Notice.

In compliance with Section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995, the Office of the
Assistant Secretary of Defense for
Health Affairs announces the proposed
extension of a public information
collection and seeks public comment on
the provisions thereof. Comments are
invited on: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed information collection; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.

DATES: Consideration will be given to all
comments received by November 29,
2010.

ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 1160 Defense Pentagon,
Room 3C843, Washington, DC 20301—
1160.

Instructions: All submissions received
must include the agency name, docket
number and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please write to TRICARE Management
Activity, Contract Operations Branch,
16401 E. Centretech Parkway, Attn:
Kenneth Zimmerman, Aurora, CO
80011, or call TRICARE Management
Activity, Contract Operations Branch, at
(303-676—3502).

Title; Associated Form; and OMB
Number: TRICARE Retiree Dental
Program Enrollment Application Form;
OMB Number 0720-0015.

Needs and Uses: This information
collection is completed by Uniformed
Services members entitled to retired pay
and their eligible family members who
are seeking enrollment in the TRICARE
Retiree Dental Program (TRDP). The
information is necessary to enable the
DoD-contracted third party
administrator of the program to identify
the program’s applicants, determine
their eligibility for TRDP enrollment,
establish the premium payment amount,
and to verify by the applicant’s
signature that the applicant understands
the benefits and rules of the program.

Affected Public: Individuals or
household.

Annual Burden Hours: 17,833.

Number of Respondents: 71,332.

Responses Per Respondent: 1.

Average Burden Per Response: 15
minutes.

Frequency: Annually.

SUPPLEMENTARY INFORMATION:

Summary of Information Collection

The TRICARE Retiree Dental Program
(32 CFR 199.22) was implemented in

1998 based on the authority of 10 U.S.C.
1076c. Dental coverage under the
program is available on a voluntary
basis to retirees of the Uniformed
Services entitled to retired pay and their
family members.

The information collection
requirements under this proposed
extension are similar to those under the
current collection. Information on the
applicant, such as name, address,
telephone numbers, date of birth, and
retiree’s social security number, is
necessary for identification purposes, as
is information on the family members to
be enrolled. The form also contains
information on premium payment
enrollment options and a certification
statement for the applicant to sign and
date. The primary change in the
proposed extension of the information
collection is to update the expiration
date of the Enrollment Application.

Dated: September 10, 2010.
Patricia L. Toppings,

OSD Federal Register Liaison Officer,
Department of Defense.

[FR Doc. 2010-24531 Filed 9-29-10; 8:45 am]|
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID: DoD-2010-HA-0134]

Proposed Collection; Comment
Request

AGENCY: Uniformed Services University
of the Health Sciences, Graduate School
of Nursing, DoD.

ACTION: Notice.

SUMMARY: In compliance with Section
3506 (c)(2)(A) of the Paperwork
Reduction Act of 1995, the Uniformed
Services University of the Health
Sciences proposes a new public
information collection. Comments are
invited on: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed information collection; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
DATES: Consideration will be given to all
comments received by November 29,
2010.
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ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 1160 Defense Pentagon,
Room 3C843, Washington, DC 20301—
1160.

Instructions: All submissions received
must include the agency name, docket
number and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please contact Sandra C. Garmon Bibb,
DNSc, RN, Department of Health
Systems, Risk and Contingency
Management, Graduate School of
Nursing, Uniformed Services University
of the Health Sciences; (301) 295-1206.

Title; Associated Form; and OMB
Number: Military Nurse Recruitment
Surveys; OMB Control Number 0720—
TBD.

Needs and Uses: The information
collection requirement is necessary to
obtain and assess the willingness of
potential student populations to
consider accepting an undergraduate
nursing education in return for a
commission as a nurse officer in the
Armed Forces with a required service
obligation.

Affected Public: Individuals or
households.

Annual Burden Hours: 1,000 hours.

Number of Respondents: 4,000 (2,000
non-nursing students and 2,000 nursing
students).

Responses per Respondent: 1.

Average Burden per Response: 15
minutes.

Frequency: One time.

SUPPLEMENTARY INFORMATION:
Summary of Information Collection

Respondents are students in nursing
school programs, or attending
institutions where nursing school
programs are offered; possibly to
include qualified applicants who are not
accepted for admission due to space
limitations.

The United States healthcare system
is facing an acute nursing shortage of

unprecedented magnitude. This
shortage is also affecting the Nursing
Corps of the three military services. In
this environment of a short supply of
nurses, several initiatives are being
explored to increase the number of
nurses recruited annually by the
military services. Data are needed for
planning that will allow for an
assessment of the potential impact of
recruitment incentives on the
receptiveness of targeted populations of
likely future nurses and nursing
students. In order to maintain the level
of recruitment required by the military
to maintain an adequate nursing
workforce, a more thorough assessment
of the future military nursing workforce
is required. The national survey of
young adults ages 18—40 will capture
critical information on public
perceptions of and interest in nursing
and military careers and aid policy
planning efforts to estimate available
labor supply. The survey of nursing
students enrolled in nursing programs
throughout the US will provide critical
data on the willingness of those with a
demonstrated interest in nursing to
consider a military nursing career.

Dated: September 10, 2010.
Patricia L. Toppings,

OSD Federal Register Liaison Officer,
Department of Defense.

[FR Doc. 2010-24532 Filed 9-29-10; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket No. DoD-2009-HA-0157]

Submission for OMB Review;
Comment Request

ACTION: Notice.

The Department of Defense has
submitted to OMB for clearance, the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

DATES: Consideration will be given to all
comments received by November 1,
2010.

Title and OMB Number: Retired
Troops to Nurse Teachers Survey; OMB
Control Number 0720-TBD.

Type of Request: New.

Number of Respondents: 1,744.

Responses per Respondent: 1.

Annual Responses: 1,744.

Average Burden per Response: 20
minutes.

Annual Burden Hours: 576 hours.

Needs and Uses: The 2008 National
Defense Authorization Act (Conference

Report) gives impetus to this study,
which calls for an evaluation of the
provision in the Troops to Nurse
Teachers (TNT) Act of 2008.
Specifically, DoD will examine the
feasibility and merits of this
congressional proposal that outlines a
program to encourage former military
nurses to take faculty positions in
nursing schools, for the purpose of
encouraging more nurse graduates to
consider military service. The
Department will survey military nurses
who are on active duty but close to
retirement eligibility (20 years of
service), or recently retired. The primary
purpose of collecting data from this
group is to determine what factors
would attract a retiree to teach nursing.
The survey will also cover civilian
nursing school students to determine
what incentives might entice them to
seek positions in the military.

Affected Public: Individuals or
households.

Frequency: One time.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: Mr. John Kraemer.

Written comments and
recommendations on the proposed
information collection should be sent to
Mr. Kraemer at the Office of
Management and Budget, Desk Officer
for DoD, Room 10236, New Executive
Office Building, Washington, DC 20503.

You may also submit comments,
identified by docket number and title,
by the following method:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name, docket
number and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

DOD Clearance Officer: Ms. Patricia
Toppings.

Written requests for copies of the
information collection proposal should
be sent to Ms. Toppings at WHS/ESD/
Information Management Division, 1777
North Kent Street, RPN, Suite 11000,
Arlington, VA 22209-2133.

Dated: September 23, 2010.
Patricia L. Toppings,

OSD Federal Register Liaison Officer,
Department of Defense.

[FR Doc. 2010-24533 Filed 9-29-10; 8:45 am]
BILLING CODE 5001-06—-P
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DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID: DoD-2010-0S-0128]

Proposed Collection; Comment
Request

AGENCY: Department of Defense, Office
of the Deputy Under Secretary of
Defense (Installations and
Environment).

ACTION: Notice.

SUMMARY: In compliance with Section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995, the Office of the
Deputy Under Secretary of Defense
(Installations and Environment)
announces the proposed extension of a
public information collection and seeks
public comment on the provisions
thereof. Comments are invited on: (a)
Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed
information collection; (c) ways to
enhance the quality, utility, and clarity
of the information to be collected; and
(d) ways to minimize the burden of the
information collection on respondents,
including through the use of automated
collection techniques or other forms of
information technology.

DATES: Consideration will be given to all
comments received by November 29,
2010.

ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Mail: Federal Docket Management
System Office, 1160 Defense Pentagon,
Room 3C843, Washington, DC 20301—
1160.

Instructions: All submissions received
must include the agency name, docket
number and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,

please write to the Office of the Deputy
Under Secretary of Defense
(Installations & Environment), 3400
Defense Pentagon, Washington, DC
20301-3400, or call (703) 695-6107.

Title; Associated Form; and OMB
Number: Technical Assistance for
Public Participation (TAPP)
Application, DD Form 2749, OMB
Control Number 0704-0392.

Needs and Uses: The collection of
information is necessary to identify
products or services requested by
community members of restoration
advisory boards or technical review
committees to aid in their participation
in the Department of Defense’s
environmental restoration program, and
to meet Congressional reporting
requirements.

Affected Public: Not-for-profit
institutions.

Annual Burden Hours: 200.

Number of Respondents: 50.

Responses Per Respondent: 1.

Average Burden Per Response: 4
hours.

Frequency: On occasion.
SUPPLEMENTARY INFORMATION:

Summary of Information Collection

Respondents are community members
of restoration advisory boards or
technical review committees requesting
technical assistance to interpret
scientific and engineering issues
regarding the nature of environmental
hazards at an installation. This
assistance will assist communities in
participating in the cleanup process.
The information, directed by 10 U.S.C.
2705, will be used to determine the
eligibility of the proposed project, begin
the procurement process to obtain the
requested products or services, and
determine the satisfaction of community
members of restoration advisory boards
and technical review communities
receiving the products and services.

Dated: September 17, 2010.
Patricia L. Toppings,

OSD Federal Register Liaison Officer,
Department of Defense.

[FR Doc. 201024526 Filed 9-29-10; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket No. DoD-2010-0S-0032]

Submission for OMB Review;
Comment Request

ACTION: Notice.

The Department of Defense has
submitted to OMB for clearance, the

following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

DATES: Consideration will be given to all
comments received by November 1,
2010.

Title and OMB Number: Personal
Check Cashing Agreement, DD Form
2761; OMB Number 0730-0005.

Type of Request: Extension.

Number of Respondents: 4,748.

Responses per Respondent: 1.

Annual Responses: 4,748.

Average Burden per Response: 15
minutes.

Annual Burden Hours: 1,187 hours.

Needs and Uses: The information
collection requirement is necessary to
meet the DoD requirement for cashing
personal checks overseas and on ship by
DoD disbursing activities, as provided
in 31 U.S.C. 3342. The DoD Financial
Management Regulation, Volume 5,
provides guidance to DoD disbursing
officers in the performance of this
information collection. This allows the
DoD disbursing officer or authorized
agent the authority to offset the pay
without prior notification in cases
where this form has been signed subject
to conditions specified within the
approved procedures.

The front of the form will be
completed and signed by the authorized
individual requesting check cashing
privileges. By signing the form, the
individual is freely and voluntarily
consenting to the immediate collection
from their current pay, without prior
notice, for the face value of any check
cashed, plus any charges assessed
against the government by a financial
institution, in the event the check is
dishonored. In the event the check is
dishonored, the disbursing office will
complete and certify the reverse side of
the form and forward the form to the
applicable payroll office for collection
from the individual’s current pay.

Affected Public: Individuals or
households.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain or retain benefits.

OMB Desk Officer: Ms. Jasmeet
Seehra.

Written comments and
recommendations on the proposed
information collection should be sent to
Ms. Seehra at the Office of Management
and Budget, Desk Officer for DoD, Room
10236, New Executive Office Building,
Washington, DC 20503.

You may also submit comments,
identified by docket number and title,
by the following method:
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e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name, docket
number and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

DOD Clearance Officer: Ms. Patricia
Toppings.

Written requests for copies of the
information collection proposal should
be sent to Ms. Toppings at WHS/ESD/
Information Management Division, 1777
North Kent Street, RPN, Suite 11000,
Arlington, VA 22209-2133.

Dated: September 23, 2010.
Patricia L. Toppings,

OSD Federal Register Liaison Officer,
Department of Defense.

[FR Doc. 2010-24534 Filed 9-29-10; 8:45 am]|
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket No. DoD-2009-0S-0089]

Submission for OMB Review;
Comment Request

ACTION: Notice.

The Department of Defense has
submitted to OMB for clearance, the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

DATES: Consideration will be given to all
comments received by November 1,
2010.

Title and OMB Number: Application
for Homeowners Assistance; DD Form
1607; OMB Control Number 0704-0463.

Type of Request: Extension.

Number of Respondents: 17,000.

Responses per Respondent: 1.

Annual Responses: 17,000.

Average Burden per Response: 1 hour.

Annual Burden Hours: 17,000 hours.

Needs and Uses: The Secretary of
Defense is authorized to provide
financial help to eligible homeowners
serving or employed at or near military
installations which were ordered closed
or partially closed, realigned or were
ordered to reduce the scope of
operations. The Department of the Army
acts as executive agent for DoD in

administering the program for all
military departments. Before benefits
can be paid, certain conditions must be
met.

Eligible homeowners use the DD Form
1607, “Application for Homeowners
Assistance” to apply. The application is
reviewed by a department personnel
office, military or civilian, for
verification of service or employment
and mailed to the appropriate office of
the U.S. Army Corps of Engineers which
administers the program. The U.S. Army
Corps of Engineers will notify the
applicant.

The Department plans to expand its
Homeowners Assistance Program
(HAP), with $555 million in Recovery
Act funds dedicated to helping military
families and DoD civilians who recently
sold their homes at a loss. The
expanded program will assist families
forced to relocate due to base closures
or normal assignment rotations. But, the
most important aspect is that priority
access to the funds will go to survivors
of those killed during deployment, and
those who were wounded, ill or injured
during deployment.

Affected Public: Individuals or
households.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain or retain a benefit.

OMB Desk Officer: Ms. Jasmeet
Seehra.

Written comments and
recommendations on the proposed
information collection should be sent to
Ms. Seehra at the Office of Management
and Budget, Desk Officer for DoD, Room
10236, New Executive Office Building,
Washington, DC 20503.

You may also submit comments,
identified by docket number and title,
by the following method:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name, docket
number and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

DOD Clearance Officer: Ms. Patricia
Toppings.

Written requests for copies of the
information collection proposal should
be sent to Ms. Toppings at WHS/ESD/
Information Management Division, 1777
North Kent Street, RPN, Suite 11000,
Arlington, VA 22209-2133.

Dated: September 23, 2010.
Patricia L. Toppings,
OSD Federal Register Liaison Officer,
Department of Defense.
[FR Doc. 2010-24527 Filed 9-29-10; 8:45 am|
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID: DoD-2010-0S-0130]

Proposed Collection; Comment
Request

AGENCY: Office of the Under Secretary of
Defense (Personnel and Readiness),
DoD.

ACTION: Notice.

SUMMARY: In compliance with Section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995, the Office of the
Under Secretary of Defense (Personnel
and Readiness) announces the following
proposed extension of a public
information collection and seeks public
comment on the provisions thereof.
Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of burden of the
proposed information collection; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
DATES: Consideration will be given to all
comments received by November 29,
2010.

ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 1160 Defense Pentagon,
Room 3C843, Washington, DC 20301—
1160.

Instructions: All submissions received
must include the agency name, docket
number and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.
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FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please write to the Office of the Under
Secretary of Defense (Personnel and
Readiness), National Security Education
Program, 1101 Wilson Blvd., Suite 1210,
Arlington, VA 22209, ATTN: Dr. Kevin
Gormley or call (703) 696—1991.

Title, associated form(s), and OMB
control number: National Security
Education Program (NSEP); DD Form
2752, “National Security Education
Program (NSEP) Service Agreement for
Scholarship and Fellowship Awards”
and DD Form 2753, “National Security
Education Program (NSEP) Service
Agreement Report (SAR) for Scholarship
and Fellowship Awards”; OMB Control
Number 0704-0368.

Needs and uses: This information
collection requirement is necessary to
record the original award amount and
service requirement of a particular
award recipient (DD form 2752) and the
progress an award recipient makes
toward fulfilling their service
requirement as signed when she/he
receives the award (DD Form 2753).

Affected public: Individuals or
households.

Annual burden hours: 400.

Number of respondents: 1,400.

Responses per respondent: 1.

Average burden per response: 17
minutes.

Frequency: On occasion.

SUPPLEMENTARY INFORMATION:

Summary of Information Collection

Respondents are undergraduate and
graduate students that are agreeing to
the terms of their award (DD Form 2752)
and who agreed at the receipt of the
award to submit the Service Agreement
Report (DD Form 2753) annually until
their service requirement is fulfilled.
The information will be used to follow
award recipients as they fulfill their
service obligation with the federal
government.

Dated: September 10, 2010.
Patricia L. Toppings,

OSD Federal Register Liaison Officer,
Department of Defense.

[FR Doc. 2010-24525 Filed 9-29-10; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket No. DoD-2010-0S-0054]

Submission for OMB Review;
Comment Request

ACTION: Notice.

SUMMARY: The Department of Defense
has submitted to OMB for clearance, the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

DATES: Consideration will be given to all
comments received by November 1,
2010.

Title and OMB Number: Trustee
Report, DD Form 2826, OMB Number
0730-0012.

Type of Request: Extension.

Number of Respondents: 600.

Responses per Respondent: 1.

Annual Responses: 600.

Average Burden per Response: 30
minutes.

Annual Burden Hours: 300 hours.

Needs and Uses: This form is used to
report on the administration of the
funds received on behalf of a mentally
incompetent member of the uniformed
services pursuant to 37 U.S.C. 602—-604.

When members of the uniformed
services are declared mentally
incompetent, the need arises to have a
trustee appointed to act on their behalf
with regard to military pay matters.
Trustees will complete this form to
report the administration of the funds
received on behalf of the member. The
requirement to complete this form helps
alleviate the opportunity for fraud,
waste and abuse of Government funds
and member’s benefits.

Affected Public: Individuals or
households.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain or retain benefits.

OMB Desk Officer: Ms. Jasmeet
Seehra.

Written comments and
recommendations on the proposed
information collection should be sent to
Ms. Seehra at the Office of Management
and Budget, Desk Officer for DoD, Room
10236, New Executive Office Building,
Washington, DC 20503.

You may also submit comments,
identified by docket number and title,
by the following method:

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name, docket
number and title for this Federal

Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available f