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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.
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the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
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FEDERAL HOUSING FINANCE
AGENCY

12 CFR Part 1291
RIN 2590-AA04

Affordable Housing Program
Amendments: Federal Home Loan
Bank Mortgage Refinancing Authority

AGENCY: Federal Housing Finance
Agency.
ACTION: Final rule.

SUMMARY: Section 1218 of the Housing
and Economic Recovery Act of 2008
(HERA) requires the Federal Housing
Finance Agency (FHFA) to permit the
Federal Home Loan Banks (Banks) until
July 30, 2010, to use Affordable Housing
Program (AHP) homeownership set-
aside funds to refinance low- or
moderate-income households’ mortgage
loans. On August 4, 2009, FHFA
adopted an interim final rule that
amended its AHP regulation to
authorize the Banks to provide AHP
direct subsidies through their members
under their homeownership set-aside
programs to assist low- or moderate-
income households who qualify for
refinancing assistance under eligible
federal, state and local targeted
refinancing programs, including the
Hope for Homeowners Program and the
Administration’s Making Home
Affordable Refinancing Program. The
interim final rule also enhanced the
ability of the Banks to respond to the
mortgage crisis by providing greater
flexibility to accelerate their future
annual statutory AHP contributions for
use in their AHP homeownership set-
aside programs in the current year, and
by permitting the Banks to adopt
multiple housing needs under their
Second District Priority scoring criterion
under the AHP competitive application
program.

FHFA invited comments on the
interim final rule and has taken all

comments into consideration. Based on
the comments received and the
considerations discussed in the 2009
interim final rule, FHFA is adopting the
interim final rule as a final rule, with
the following changes. The final rule
provides the Banks with greater
flexibility to manage the timing of the
counseling required for households, and
gives the Banks discretion to permit
members to determine, prior to
counseling, whether a household could
qualify, in conjunction with AHP
subsidy, for refinancing under an
eligible targeted refinancing program, or
to refer households directly to eligible
targeted refinancing programs for such
determinations. The final rule also
permits a Bank, in its discretion, to
allow members to enroll households in
the AHP refinancing set-aside program
prior to counseling. In all cases, the
household must obtain the counseling
prior to disbursement of the AHP
subsidy on behalf of the household. The
final rule also permits a Bank to commit
AHP subsidies under its set-aside
refinancing program to members by the
sunset date of July 30, 2010, where a
Bank’s set-aside operating procedure is
to commit subsidies to members rather
than directly to households. In order to
accommodate this change as well as the
earlier enrollment of, and commitment
of AHP subsidy to, households, and
determinations of whether households
could qualify for an eligible targeted
refinancing program, the final rule
extends the date by which households
must have submitted applications for
refinancing to an eligible targeted
refinancing program from July 30, 2010
to December 31, 2010, which are
subsequently approved by the eligible
targeted refinancing program. In
addition, the final rule makes the
payment of counseling costs for assisted
households an eligible use of AHP
subsidy under the set-aside refinancing
program where the costs have not been
covered by another source, including
the counseling organization, a funding
source, or the member.

DATES: The final rule is effective on May
28, 2010.

FOR FURTHER INFORMATION CONTACT:
Nelson Hernandez, Senior Associate
Director, Housing Mission and Goals,
202-408-2819,
Nelson.Hernandez@fhfa.gov; Charles E.
McLean, Jr., Associate Director, Housing
Mission and Goals, 202—-408-2537,

Charles.McLean@fhfa.gov; or Melissa L.
Allen, Senior Program Analyst, 202—
408-2524, Melissa.Allen@fhfa.gov,
Federal Housing Finance Agency, 1625
Eye Street, NW., Washington, DC 20006;
or Sharon B. Like, Associate General
Counsel, 202—-414-8950,
Sharon.Like@fhfa.gov, Federal Housing
Finance Agency, 1700 G Street, NW.,
Washington, DC 20552. The telephone
number for the Telecommunications
Device for the Hearing Impaired is 800—
877-8339.

SUPPLEMENTARY INFORMATION:

I. Background

A. HERA

Effective July 30, 2008, Division A of
HERA, Public Law No. 110-289, 122
Stat. 2654 (2008), created FHFA as an
independent agency of the Federal
Government. HERA transferred the
supervisory and oversight
responsibilities over the Federal
National Mortgage Association (Fannie
Mae), Federal Home Loan Mortgage
Corporation (Freddie Mac) (collectively,
Enterprises), the Banks, and the Bank
System’s Office of Finance, from the
Office of Federal Housing Enterprise
Oversight (OFHEO) and the Federal
Housing Finance Board (FHFB),
respectively, to FHFA. FHFA is
responsible for ensuring that the
Enterprises and the Banks operate in a
safe and sound manner, including being
capitalized adequately, and carry out
their public policy missions, including
fostering liquid, efficient, competitive,
and resilient national housing finance
markets. The Enterprises and the Banks
continue to operate under regulations
promulgated by OFHEO and FHFB until
such regulations are superseded by
regulations issued by FHFA. See HERA
at sections 1302, 1312, 122 Stat. 2795,
2798.

B. The Banks’ Affordable Housing
Program

Section 10(j) of the Federal Home
Loan Bank Act (Bank Act) requires each
Bank to establish an affordable housing
program, the purpose of which is to
enable a Bank’s members to finance
homeownership by households with
incomes at or below 80 percent of the
area median income (AMI) (low- or
moderate-income households), and to
finance the purchase, construction or
rehabilitation of rental projects in which
at least 20 percent of the units will be
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occupied by and affordable for
households earning 50 percent or less of
AMI (very low-income households). See
12 U.S.C. 1430(j)(1) and (2). The Bank
Act requires each Bank to contribute 10
percent of its previous year’s net
earnings to its AHP annually, subject to
a minimum annual combined
contribution by the 12 Banks of $100
million. See 12 U.S.C. 1430(j)(5)(C).
Section 1218 of HERA amended section
10(j) by adding a new section 10(j)(2)(C)
which requires FHFA to allow the
Banks until July 30, 2010, to use AHP
homeownership set-aside funds to
refinance low- or moderate-income
households’ first mortgage loans on
their primary residences. See 12 U.S.C.
1430(j)(2)(C). The Director of FHFA
must establish the percentage of set-
aside funds eligible for this use by
regulation.

The AHP regulation authorizes a
Bank, in its discretion, to set aside a
portion of its annual required AHP
contribution to establish
homeownership set-aside programs for
the purpose of promoting
homeownership for low- or moderate-
income households. See 12 CFR 1291.6.
Under the homeownership set-aside
programs, a Bank may provide AHP
direct subsidy (grants) to members to
pay for down payment assistance,
closing costs, and counseling costs in
connection with a household’s purchase
of its primary residence, and for
rehabilitation assistance in connection
with a household’s rehabilitation of an
owner-occupied residence. See 12 CFR
1291.6(c)(4). Currently, a Bank may
allocate up to the greater of $4.5 million
or 35 percent of its annual required AHP
contribution to homeownership set-
aside programs in that year.

C. AHP Refinancing Initiative, Proposed
Rule and October 2008 Interim Final
Rule

In January 2008, FHFB waived certain
homeownership set-aside program
provisions of the AHP regulation to
allow the Federal Home Loan Bank of
San Francisco (San Francisco Bank) to
establish a temporary pilot program to
provide AHP direct subsidy to enable
eligible households with subprime or
nontraditional loans held by a San
Francisco Bank member or its affiliate to
refinance or restructure the loans into
affordable, long-term fixed-rate
mortgages. See FHFB Resolution No.
2008-01 (Jan. 15, 2008). The authority
expired on December 31, 2009, without
funds being committed.

In April 2008, FHFB published a
proposed rule that would have extended
the temporary authority to use AHP set-
aside funds for mortgage refinancing or

restructuring to all 12 Banks. See 73 FR
20552 (Apr. 16, 2008). FHFB received
36 comments on the proposal.
Commenters who supported use of AHP
funds for refinancing recommended
flexibility in the rules governing use of
the funds so that the Banks and their
members would be able to assist a
greater number of borrowers in distress,
including allowing the use of AHP set-
aside funds in conjunction with other
federal, state or local mortgage
refinancing programs.

Before FHFB took final action on the
proposed amendments to the AHP
regulation, section 1218 of HERA added
section 10(j)(2)(C) to the Bank Act. Title
IV of Division A of HERA also required
establishment of the Hope for
Homeowners Program, a temporary
mortgage refinancing program under the
Federal Housing Administration (FHA),
which will expire on September 30,
2011. To implement the requirements of
section 1218 of HERA, on October 17,
2008, FHFA published an interim final
rule (2008 interim final rule), which
added new § 1291.6(f) to the AHP
homeownership set-aside regulation
authorizing the Banks, in their
discretion, to temporarily establish an
AHP set-aside refinancing program. See
73 FR 61660 (Oct. 17, 2008).
Specifically, § 1291.6(f) authorized the
Banks to provide AHP direct subsidy to
their members to assist in the
refinancing of low- or moderate-income
homeowners’ mortgage loans under the
Hope for Homeowners Program through
the use of AHP subsidy to reduce loan
principal and pay FHA-approved
closing costs. By linking the use of the
AHP subsidy with the Hope for
Homeowners Program, FHFA intended
to leverage and enhance the
effectiveness of each program, ensure
that the full range of federal assistance
to affected homeowners was available
quickly, and provide the flexibility that
the Banks and their members need to
make the AHP refinancing program
successful.

FHFA received 40 comments on the
2008 interim final rule. Thirteen
commenters generally supported the use
of AHP subsidies for refinancing
households with unaffordable
mortgages, but recommended a number
of changes to the rule. The other 27
commenters opposed the use of AHP
subsidies for refinancing, citing the
ongoing, critical need for AHP
homeownership set-aside subsidies to
assist home purchases.

D. August 2009 Interim Final Rule

Based on public comments received
on the 2008 interim final rule, and in
light of continuing adverse conditions of

the mortgage market, FHFA determined
that in order for the AHP set-aside
refinancing program to be implemented
successfully for the benefit of the
intended households, the scope of the
program authority should be broadened
and the Banks should have greater
flexibility in implementing the program.
Accordingly, on August 4, 2009, FHFA
published an interim final rule (2009
interim final rule) that authorized the
Banks to provide AHP direct subsidy to
their members to assist in the
refinancing of low- or moderate-income
homeowners’ mortgage loans under
eligible targeted refinancing programs
through the use of AHP subsidy to
reduce loan principal and pay closing
costs. See 74 FR 38514 (Aug. 4, 2009).
By linking the use of the AHP subsidy
with eligible targeted refinancing
programs, including the Hope for
Homeowners Program and the
Administration’s Home Affordable
Refinance Program (HARP), FHFA
intended to leverage and enhance the
effectiveness of each program, ensure
that the full range of federal, state and
local government assistance to affected
homeowners was available quickly, and
provide the flexibility that the Banks
and their members need to make the
AHP refinancing program successful.
Five Banks are offering refinancing set-
aside programs as authorized under the
2009 interim final rule.

FHFA received 11 comment letters on
the 2009 interim final rule, representing
12 commenters. Commenters included:
seven Banks; one Bank Advisory
Council; and four trade associations. All
12 commenters supported the expanded
use of AHP subsidies provided under
the rule. All five Banks that are offering
refinancing set-aside programs
commented on the 2009 interim final
rule. FHFA did not receive any
comments that generally opposed the
rule. The Analysis of the Final Rule
section, below, discusses the comments
expressed on particular subjects.

E. HERA Section 1201

Section 1201 of HERA requires the
FHFA Director to consider the
differences between the Banks and the
Enterprises in rulemakings that affect
the Banks with respect to the Banks’
cooperative ownership structure,
mission of providing liquidity to
members, affordable housing and
community development mission,
capital structure and joint and several
liability. See 12 U.S.C. 4513(f). In
preparing the final rule, the Director
considered these factors and determined

10ne letter represented the comments of both a
Bank and that Bank’s Advisory Council.
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that the rule is appropriate, particularly
because the rule implements a statutory
provision of the Bank Act that applies
only to the Banks. See 12 U.S.C. 1430(j).
FHFA did not receive any comments on
whether these factors should result in a
revision of the rule as it relates to the
Banks.

II. Analysis of the Final Rule

A. Definition of Eligible Targeted
Refinancing Program: § 1291.1

The 2009 interim final rule provided
that a household’s loan is eligible to be
refinanced with AHP direct subsidy if
the loan is secured by a first mortgage
on an owner-occupied unit that is the
primary residence of the household, and
the loan is refinanced under an “eligible
targeted refinancing program.” An
“eligible targeted refinancing program”
is defined in § 1291.1 as a program
offered by the Department of Housing
and Urban Development (HUD), U.S.
Department of Agriculture (USDA),
Fannie Mae, Freddie Mac, a state or
local government, or a state or local
housing finance agency (HFA) for the
limited purpose of refinancing first
mortgages on primary residences for
households that cannot afford or are at
risk of not being able to afford their
monthly payments, as defined by the
program, in order to prevent foreclosure.
This provision expanded the eligible
targeted refinancing programs to include
these other eligible targeted refinancing
programs, in addition to the Hope for
Homeowners Program included in the
2008 interim final rule.

Ten commenters specifically
supported expanding the refinance set-
aside eligibility to include these
additional eligible targeted refinancing
programs. No commenters opposed the
expansion of the refinance set-aside
authority to include these additional
eligible targeted refinancing programs,
and no commenters addressed the
definition of “eligible targeted
refinancing program.” Three
commenters reiterated their comments
on the 2008 interim final rule that FHFA
should allow AHP subsidy to be used to
restructure or refinance mortgages
originated by members and purchased
by the Banks for their Mortgage
Partnership Finance and Mortgage
Purchase Program portfolios. One
commenter reiterated its previous
comment on the 2008 interim final rule
that members should also be able to use
AHP subsidies to refinance loans in
their portfolios with their own funds,
within guidelines to be set by the Bank.
Like the 2008 and 2009 interim final
rules, the final rule does not authorize
the use of AHP subsidy in conjunction

with such private refinancing outside of
eligible targeted refinancing programs
for the reasons discussed in the 2009
interim final rule. One commenter
suggested that the authority should be
expanded to assist other troubled loan
restructuring and modification
initiatives; however, HERA authorizes
AHP subsidies to be used for
refinancing only. This temporary
authority does not extend to use of the
subsidies to assist in restructuring or
modifying troubled loans without
refinancing them into a new loan.

One commenter expressed concern
that the regulation does not permit a
Bank member to refinance its own
mortgages that it has originated, even
though it permits a member to refinance
another member’s mortgages. The 2009
interim final rule did not preclude a
member from using AHP subsidy to
assist households that have mortgages in
the member’s portfolio to be refinanced
through an eligible targeted refinancing
program. For example, a member that is
a participating lender in a state HFA’s
bond program that is an eligible targeted
refinancing program would be able to
originate a mortgage under that bond
program to refinance a mortgage in its
own portfolio. However, as discussed in
the 2009 interim final rule, FHFA
rejected using AHP subsidy to assist
members that are privately refinancing
loans, whether in their portfolios or not,
because of the regulatory, administrative
and operational burdens of safeguarding
the households and the AHP subsidies
in such transactions.

B. Funding Allocation: § 1291.2(b)(2)(i)

The AHP regulation permits a Bank,
in its discretion, to set aside annually,
in the aggregate, a maximum of the
greater of $4.5 million or 35 percent of
its annual required AHP contribution to
provide funds to members participating
in homeownership set-aside programs,
including mortgage refinancing
programs established under § 1291.6(f).
See 12 CFR 1291.2(b)(2)(i). The 2009
interim final rule amended the 2008
interim final rule to require that at least
one-third of a Bank’s aggregate annual
set-aside allocation, including any set-
aside allocation for a mortgage
refinancing program, be targeted for
first-time homebuyers. See id. As
discussed in the 2009 interim final rule,
in the current market where many
existing homeowners are unable to sell
their homes and purchase move-up
homes because their mortgages exceed
their homes’ value, efforts to promote
new home purchases could contribute
to recovery and stabilization of the
housing market. Ensuring that at least
some portion of AHP set-aside subsidies

are available for home purchase
assistance is also consistent with
HERA'’s establishment of Federal
funding for the Neighborhood
Stabilization Program (NSP), which
provides funding to state and local
government programs for purchasing,
rehabilitating and renting or selling
foreclosed properties. See HERA
sections 2301 through 2305. A number
of state HF As are using NSP and
mortgage-revenue bond funds to assist
first-time homebuyers in purchasing
these foreclosed properties.

Three commenters specifically
supported applying the first-time
homebuyers allocation requirement to a
Bank’s aggregate set-aside allocation,
including allocations for both
homeownership and set-aside
refinancing programs. No commenters
opposed this provision. The final rule
does not change this provision.

C. Acceleration of Future AHP
Contributions: § 1291.2(b)(3)

Under the Bank Act, a Bank must
contribute at least 10 percent of its prior
year’s net earnings to its current year’s
AHP. See 12 U.S.C. 1430(j)(5)(C). The
2009 interim final rule increased the
maximum amount that a Bank, in its
discretion, may reallot (i.e., accelerate)
from the subsequent year’s required
annual AHP contribution for use in the
current year, to the greater of $5 million
or 20 percent of the Bank’s required
annual AHP contribution for the current
year. See 12 CFR 1291.2(b)(3). As
discussed in the 2009 interim final rule,
this provision was intended to address
the fact that the Banks’ earnings
potential in the near future is uncertain
and more unpredictable than in
previous years because of market
instability. The enhanced ability to
account for accelerated funds from
future required AHP contributions
would facilitate the Banks making some
amount of AHP funding available in the
current year during the housing market
and economic crisis even when they are
uncertain about the amount of the
subsequent year’s earnings. In addition,
because of the uncertainty of future
earnings and the possibility that a Bank
may find itself in the same situation of
having little or no required AHP
contribution in the subsequent year, the
2009 interim final rule allowed a Bank
to credit the amount of the accelerated
contribution against required AHP
contributions over one or more of the
subsequent five years. Four commenters
specifically supported the amendments
to the provision for accelerating future
AHP contributions for use in the current
year. No commenters opposed the
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amendments. This provision is
unchanged in the final rule.

D. General AHP Refinancing Program
Authority; Retention Agreements:

§1291.6(f)(1)

Section 1291.6(f)(1) authorizes a
Bank, in its discretion, to establish a
homeownership set-aside program for
the use of AHP direct subsidy by its
members to assist in the refinancing of
a household’s mortgage loan that meets
the requirements in § 1291.6, except for
certain specified provisions, as well as
with the requirements of part 1291. The
2009 interim final rule required that a
household assisted under the AHP set-
aside refinancing program be subject to
an AHP five-year retention agreement in
accordance with §1291.6(c)(5). As
discussed in the 2009 interim final rule,
under the Banks’ current AHP
competitive application and home
purchase set-aside programs, AHP
retention agreements, which may be
subordinate liens or other forms of
legally enforceable agreements, are used
in conjunction with all types of
mortgage financing provided by all
federal, state and local agencies,
including other FHA programs. Because
the AHP regulation requires that AHP
subsidy be repaid only from any net
gain from the sale or refinancing of the
home, the AHP repayment requirement
should not interfere with any
appreciation or equity sharing
requirements of the eligible targeted
refinancing programs. Requiring AHP
retention agreements for the AHP set-
aside refinancing program also
maintains consistency between the
refinancing program and all other AHP
programs, which are subject to the
retention agreement requirement.

Six commenters specifically
supported the requirement for AHP
retention agreements under the AHP set-
aside refinancing program. One
commenter opposed the retention
agreement requirement for the AHP set-
aside refinancing program because the
retention agreement, which also applies
to the AHP homeownership set-aside
and competitive application programs,
allows a household, under certain
circumstances, to subsequently
refinance and take out equity without
repaying the AHP subsidy. FHFA does
not see a reason to treat households
obtaining AHP assistance under the set-
aside refinancing program differently
from households obtaining AHP
assistance under the homeownership
set-aside or competitive application
programs with respect to the retention
agreement requirements.

Accordingly, the final rule retains the
AHP retention agreement requirement
for the set-aside refinancing program.

E. Eligible Loans: § 1291.6(f)(2)

As discussed above, the 2009 interim
final rule amended § 1291.6(f)(2) to
permit the use of AHP subsidy to assist
households that need the subsidy in
order to refinance their mortgages under
eligible targeted refinancing programs.
To be eligible for AHP refinancing
assistance, a household must meet the
terms of refinancing established by the
eligible targeted refinancing program,
such as the mortgage debt-to-income
ratio, loan-to-value ratio, payment
history, type of original loan (e.g.,
subprime or nontraditional), and
reasons for delinquency.2 The
requirements and standards of the other
eligible targeted refinancing programs
included in the 2009 interim final rule
protect borrowers and the integrity of
the AHP. Three commenters specifically
supported this approach, which is
unchanged in the final rule.

Section 1291.6(c)(2)(i) of the existing
AHP regulation requires a Bank or
member to determine a household’s
income eligibility at the time the
member enrolls the household in the
AHP homeownership set-aside program.
Consistent with this requirement, the
2009 interim final rule provided that the
Bank or member must determine that
the household is at or below 80 percent
of AMI at the time of enrollment in the
AHP set-aside refinancing program. In
addition, consistent with the AHP
homeownership set-aside and
competitive application programs, the
2009 interim final rule did not establish
specific requirements for how a Bank
should calculate a household’s income.
Thus, a Bank may make its own
calculation of total household income,
or may use the eligible targeted
refinancing program’s calculation of
total household income. In this way, a
Bank or member may rely on the total
household income provided by the
eligible targeted refinancing program
regardless of when that program
calculated the amount.

Four commenters specifically
supported the provisions on calculation
of household income, and no
commenters opposed them. The final
rule does not change these provisions.

2In addition, pursuant to HERA, the household
must have an income at or below 80 percent of
AM], and the household’s loan being refinanced
must be a first mortgage on an owner-occupied unit
that is the household’s primary residence.

F. Eligible Uses of AHP Subsidy:
§1291.6(f)(3)

1. Reduction in Outstanding Loan
Principal Balance

The 2009 interim final rule permitted
use of the AHP subsidy to reduce the
outstanding loan principal balance to
the eligible targeted refinancing
program’s maximum loan-to-value ratio
even if this results in the household
having a mortgage debt-to-income ratio
below the program’s maximum
mortgage debt-to-income ratio. The
maximum amount of AHP subsidy that
may be provided for the refinancing is
the least amount that results in the loan
meeting both the program’s maximum
loan-to-value ratio and maximum
mortgage debt-to-income ratio. See 12
CFR 1291.6(f)(3). The 2009 interim final
rule also made a technical change to
clarify that the applicable program
underwriting debt-to-income ratio is the
mortgage debt-to-income ratio. Three
commenters specifically supported the
amendment, which is unchanged in the
final rule.

2. Loan Closing Costs

To maintain consistency with the
AHP home purchase set-aside program,
the 2009 interim final rule removed
language in the 2008 interim final rule
that restricted eligible closing costs
under the set-aside refinancing program
to FHA-approved closing costs. Two
commenters specifically supported this
change, and no commenters opposed it.
The provision is unchanged in the final
rule.

In addition, to maintain consistency
with the AHP home purchase set-aside
program, the 2009 interim final rule
made applicable to the set-aside
refinancing program the current
requirement of the AHP home purchase
set-aside program that the rate of
interest, points, fees and any other
charges for all loans made in
conjunction with the AHP subsidy
cannot exceed a reasonable market rate
of interest, points, fees and other
charges for loans of similar maturity,
terms and risk. See 12 CFR 1291.6(c)(7).
FHFA received no comments
specifically addressing this provision,
which is unchanged in the final rule.

3. Counseling Costs

The final rule includes a new
provision that makes the payment of
counseling costs for assisted households
an eligible use of AHP subsidy under
the set-aside refinancing program. In
requiring counseling under the National
Foreclosure Mitigation Counseling
(NFMC) program, the 2009 interim final
rule did not also authorize the use of
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AHP subsidies to pay for these
counseling costs because counseling
under the NFMC program is free to the
households and, therefore, AHP subsidy
is not needed to pay for the counseling.
However, NFMC counselors may charge
a household for the cost of obtaining its
credit report from a third party. Because
the household’s credit report is an
integral part of foreclosure mitigation
counseling and qualification of the
household for an eligible targeted
refinancing program, the cost of the
credit report would be an eligible
counseling cost under the AHP. In
addition, it is possible that other
counseling services used by state and
local governments or HFAs for their
eligible targeted refinancing programs,
as authorized by this regulation, may
charge the households for counseling.
Consequently, in order to accommodate
such cases, the final rule permits the use
of AHP subsidy to pay for such
counseling costs. This provision is also
consistent with similar authorization
under the AHP home purchase set-aside
and competitive application programs.

Accordingly, § 1291.6(f)(3)(iii) of the
final rule permits the use of AHP
subsidy to pay for counseling costs to
the household under the refinancing set-
aside program where the costs are
incurred in connection with counseling
of homeowners that actually refinance
their homes with AHP assistance under
the AHP set-aside refinancing program,
and the cost of the counseling has not
been covered by another source,
including the counseling organization, a
funding source, or the member.

G. Eligible Lender Participants:
§1291.6(f)(4)

The 2009 interim final rule permitted
any member, rather than only members
that are FHA-approved lenders, to
obtain AHP direct subsidy for the
purpose of refinancing an eligible loan.
As discussed in the 2009 interim final
rule, relatively few Bank members are
FHA-approved lenders and many Bank
members participate in HFA mortgage-
revenue bond programs and are Fannie
Mae- and Freddie Mac-approved sellers/
servicers. AHP assistance should be
available to households based on their
qualifications, regardless of whether the
member providing the AHP subsidy is
FHA-approved. In addition, requiring
members to be FHA-approved is too
restrictive since the rule permits the use
of the AHP subsidy with other eligible
targeted refinancing programs in
addition to FHA’s Hope for
Homeowners Program. One commenter
specifically supported this change, and
no commenters were opposed. The final
rule does not change this provision.

The 2009 interim final rule also
removed the requirement in the 2008
interim final rule that a Bank must
consult with its Advisory Council before
determining that a household may use
a lender other than a member of the
Bank. In addition, § 1291.6(f)(4) of the
2009 interim final rule permitted the
Banks the discretionary authority to
require a household to obtain its
refinancing loan through a member
participating as a lender in the eligible
targeted refinancing program that is
providing the new mortgage to the
household.? Three commenters
specifically supported these changes,
and no commenters opposed them.
These changes are retained in the final
rule.

H. Household Counseling: § 1291.6(f)(5)

Section 1291.6(f)(5) of the 2009
interim final rule required that, prior to
enrollment in an AHP set-aside
refinancing program, a household
seeking AHP assistance must obtain
counseling for foreclosure mitigation
which would include whether the
household qualifies for refinancing by
an eligible targeted refinancing program,
through the NFMC program or other
counseling program used by a state or
local government or HFA.4 By using the
counseling requirement as a gateway,
Bank members would be able to manage
enrollments and commitments of AHP
subsidies to households that would be
able to use the subsidies. Households
determined by a counseling
organization to qualify for refinancing
under an eligible targeted refinancing
program would then be referred to
participating Bank members, who
would enroll the households in the AHP
set-aside refinancing program upon
determination of their AHP income
eligibility at the time of enrollment. If
households contacted a Bank member
directly, the member would refer the
households to an NFMC program
participant, or to a state or local
government or HFA counseling
program, which would determine

3Requiring a household to obtain a new mortgage

through the member is one of several types of
optional household eligibility requirements that a
Bank may establish under the AHP home purchase
set-aside program. See 12 CFR 1291.6(c)(2)(iii).
4The 2008 Consolidated Appropriations Bill
established and funded the NFMC program to assist
households seeking refinancing or restructuring of
their mortgages in order to avoid foreclosure. See
Public Law No. 110-161. The NFMC program,
under the auspices of the Congressionally chartered
NeighborWorks America, comprises an array of
counseling groups including NeighborWorks’
partner organizations, the Homeownership
Preservation Foundation, HUD’s HOPE NOW
counseling coalition, the National Urban League,
USA Cares (military assistance), and state and local
housing finance agency counseling programs.

whether the households were eligible to
have their loans refinanced through an
eligible targeted refinancing program
before the member would enroll the
households in the AHP refinancing set-
aside program and commit AHP
subsidy.

Much of the NFMC counseling is one-
on-one, during which a counselor can
determine if a household’s loan can be
refinanced by one of the eligible
targeted refinancing programs and
whether AHP subsidy will be needed in
order for the household to obtain the
refinancing. A primary purpose of the
2009 interim final rule amendment was
to ensure that the household receives
counseling on a variety of available
refinancing options that are suitable for
that household. For example, a lender,
such as an FHA lender or Fannie Mae/
Freddie Mac seller/servicer, may be able
to determine if a household is eligible
for refinancing under HARP, but is not
likely to know if the household has
other options if it is not eligible for
HARP. Even if the household could not
qualify for an eligible targeted
refinancing program or would not be
eligible for AHP assistance, the NFMC
program participant would be able to
review the household’s individual
circumstances and identify other
refinancing options that could assist the
household. Consequently, under the
2009 interim final rule, when a
household contacts a member directly,
the member would refer the household
to the NFMC program participant or
other state or local government or HFA
counseling program participant, to
determine the household’s eligibility for
refinancing.

In the 2009 interim final rule, FHFA
specifically requested comment on
whether a household should be required
to obtain counseling for foreclosure
mitigation including counseling on
whether the household qualifies for
refinancing by an eligible targeted
refinancing program, prior to enrollment
in the AHP set-aside refinancing
program. Six commenters specifically
supported the counseling requirement,
but three of these commenters expressed
concern about the requirement that the
household obtain the counseling and a
determination of whether the household
can qualify for an eligible targeted
refinancing program prior to being
enrolled by a member in the AHP set-
aside refinancing program. One of these
commenters recommended that
counseling be required prior to the
transfer of AHP subsidies committed to
the household, rather than prior to
enrollment. Two of the commenters also
expressed concerns about access to in-
person counseling for rural households.
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One commenter recommended that
rural households or households with
limited access to counseling be referred
by members directly to eligible targeted
refinancing programs for eligibility
determinations until such counseling
can be made available to the household.
The 2009 interim final rule did not
require in-person counseling because
the NFMC program provides one-on-one
counseling, often by telephone through
a toll-free number accessible to rural
households, which FHFA deemed to be
sufficient in lieu of in-person
counseling.

One commenter opposed the
requirement that a household obtain the
counseling and determination of
whether the household qualifies for an
eligible targeted refinancing program
through the NFMC program. This
commenter supported allowing Bank
members to provide the counseling to
determine if a household could qualify
for refinancing under an eligible
targeted refinancing program. In
establishing the counseling requirement
in the 2009 interim final rule, FHFA
was concerned that it would be
administratively unworkable for
members to enroll, and commit AHP
subsidy to, any number of households
seeking assistance from the AHP set-
aside refinancing program without
knowing whether such households
could obtain refinancing through an
eligible targeted refinancing program.
FHFA also recognized that the AHP set-
aside refinancing program is designed to
assist households that could not
otherwise qualify for an eligible targeted
refinancing program on their own
without some amount of AHP subsidy.
The nature of the AHP set-aside
refinancing program, where AHP
subsidy would be used for principal
reduction, is such that a household
needing AHP subsidy cannot qualify for
refinancing under an eligible targeted
refinancing program without the AHP
subsidy. Consequently, where a
household is seeking refinancing
eligibility information directly from an
eligible targeted refinancing program, a
representative of that eligible targeted
refinancing program, if unaware of the
potential assistance of the AHP
refinancing set-aside program, would
likely tell the household that it does not
qualify for refinancing under that
program, thereby ending the
household’s efforts to refinance. An
NFMC program counselor would be
aware of the availability of the AHP set-
aside refinancing program and have the
capacity to sit down with an individual
household to determine whether and
how the household would be able to

qualify under an eligible targeted
refinancing program’s eligibility and
underwriting requirements if it had
AHP or other subsidy assistance.

Nevertheless, FHFA recognizes that
members may be prepared to accept the
responsibility of working with
individual households to identify
available alternative eligible targeted
refinancing programs and their
respective eligibility and underwriting
requirements, and to go through the
process of calculating whether AHP
subsidy assistance would allow the
households to qualify for one of these
eligible targeted refinancing programs.
Consequently, § 1291.6(f)(5)(ii) of the
final rule permits a Bank, in its
discretion, to allow its members to refer
potential household applicants for AHP
assistance directly to an eligible targeted
refinancing program for a determination
on the households’ eligibility for
refinancing under that program, or to
allow its members to determine, prior to
counseling, whether household
applicants for AHP assistance could
qualify, in conjunction with AHP
subsidy, for refinancing under available
eligible targeted refinancing programs.
At the same time, the final rule
continues to require that the household
obtain foreclosure mitigation counseling
through an NFMC program or other
counseling program used by a state or
local government or HFA. Nevertheless,
the final rule permits a Bank, in its
discretion, to allow members to enroll
households in the AHP set-aside
refinancing program prior to counseling.
In all cases, the household must obtain
the counseling prior to disbursement of
the AHP subsidy on behalf of the
household.

I. Sunset Date: § 1291.6(f)(6)

The 2009 interim final rule provided
that the Banks’ authority to commit
AHP subsidy for refinancing terminates
after July 30, 2010, which is the
expiration date of the two-year period in
section 1218 of HERA. FHFA further
stated that it may consider an extension
of the sunset date in the future should
program experience appear to justify
such an extension.

Three commenters supported an
extension of the sunset date, with one
commenter suggesting September 30,
2011 to coincide with the sunset date
for the Hope for Homeowners Program
(see HERA, section 1402(a) (National
Housing Act sec. 257(r))), one
commenter suggesting at least December
31, 2010, and one commenter suggesting
no specific date. Of the five Banks that
are offering a refinancing set-aside
program, two did not address the sunset
date, two supported FHFA’s leaving

open the possibility of an extension, and
one supported an extension to
December 31, 2010.

The final rule retains the sunset date
of July 30, 2010 in § 1291.6(f)(6).
However, the final rule makes two
changes in order to accommodate
operational procedures. First, under the
homeownership set-aside program,
Banks may commit available AHP
subsidies in one of two ways. Some
Banks commit AHP subsidies under
their set-aside programs on an
individual household basis as each
household is enrolled by a member.
Other Banks operate their
homeownership set-aside programs
using a model in which the Bank
commits AHP subsidies on a member-
basis, with the Bank committing a
specified amount of AHP subsidies to an
individual member which that member
then uses to commit to individual
households as the member enrolls them.
The final rule amends § 1291.6(f)(6) to
recognize both operational models for
set-aside commitments by providing
that a Bank may commit AHP subsidy
to members or households under its
AHP set-aside refinancing program until
July 30, 2010.

Second, in light of the amendment
permitting Banks to commit AHP
subsidies to specific members up until
the sunset date and in order to
accommodate amendments in the final
rule that allow the Banks more
flexibility in permitting their members
to enroll, and commit AHP subsidies to,
households prior to counseling, or to
determine whether households could
qualify for an eligible targeted
refinancing program, the final rule
extends the date by which households
must have submitted applications for
refinancing to an eligible targeted
refinancing program from July 30, 2010
to December 31, 2010. The final rule
also clarifies that a member may use
committed subsidy for a loan submitted
to an eligible targeted refinancing
program prior to December 31, 2010,
that is approved subsequent to
December 31, 2010.

J. Competitive Application Program—
Second District Priority Scoring
Criterion: § 1291.5(d)(5)(vii)

The 2009 interim final rule amended
§ 1291.5(d)(5)(vii) of the AHP regulation
to permit a Bank to establish one or
more housing needs in the Bank’s
district under the Second District
Priority scoring criterion, which is used
in scoring applications under the AHP
competitive application program. The
amendment was intended primarily to
provide more flexibility in the Banks’
capacity to respond to the current
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housing crisis by allowing the AHP
competitive application program to
complement the efforts of the AHP set-
aside refinancing program and other
targeted refinancing programs for
foreclosure prevention and HERA’s NSP
for the disposition of foreclosed
properties. FHFA specifically requested
comments on whether this scoring
change benefits the AHP competitive
application program.

Eight commenters specifically
supported this amendment, citing the
importance of the additional flexibility
for the Banks to use their competitive
application programs to address a
variety of housing needs in their
respective districts. FHFA received no
comments opposing this amendment,
which is unchanged in the final rule.

II1. Effective Date

Pursuant to the Administrative
Procedures Act, FHFA for good cause
finds that the effective date of the final
rule should not be delayed for 30 days
and that the final rule should become
effective on May 28, 2010. See 5 U.S.C.
553(d)(3). Section 1218 of HERA
requires that FHFA’s regulations
authorize the use of AHP set-aside
subsidy for mortgage refinancing for a
two-year period commencing on July 30,
2008, with a resulting sunset date of
July 30, 2010. The final rule retains the
substance of FHFA’s August 4, 2009
interim final rule currently in effect,
while amending the regulation to allow
the Banks to make administrative
changes to the AHP set-aside
refinancing program designed to
facilitate household participation in the
program. Making the final rule effective
immediately will enable the Banks to
expedite implementation of these
program administrative changes. A 30-
day delayed effective date could
adversely impact households who, as a
result of the flexibility of the program
administrative changes, could have
received the AHP subsidy commitment
needed to qualify for an eligible targeted
refinancing program or closed on their
refinancing mortgage during the 30-day
period.

IV. Paperwork Reduction Act

The final rule does not substantively
or materially modify the approved
information collection entitled
“Affordable Housing Program (AHP),”
which is assigned control number 2590—
0007 by the Office of Management and
Budget (OMB). See http://www.fhfa.gov/
webfiles/13095/

AHP Data_Reporting Instructions.pdf.

Consequently, FHFA has not
submitted any information to OMB for

review under the Paperwork Reduction
Act of 1995. See 44 U.S.C. 3501 et seq.

V. Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required for this final
rule, the provisions of the Regulatory
Flexibility Act do not apply. See 5
U.S.C. 601(2) and 603(a). Moreover, the
final rule applies only to the Banks,
which do not come within the meaning
of “small entities,” as defined in the
Regulatory Flexibility Act. See id. sec.
601(6).

List of Subjects in 12 CFR Part 1291

Community development, Credit,
Federal home loan banks, Housing,
Reporting and recordkeeping
requirements.

m For the reasons stated in the preamble,
the Interim Final Rule amending 12 CFR
part 1291, published at 74 FR 38514
(Aug. 4, 2009), is adopted as final with
the following changes:

PART 1291—FEDERAL HOME LOAN
BANKS’ AFFORDABLE HOUSING
PROGRAM

m 1. The authority citation for part 1291
continues to read as follows:

Authority: 12 U.S.C. 1430(j).

§1291.2 [Amended]

m 2. Amend § 1291.2(b)(2)(i) by
removing the phrase “paragraph (f) of
this section,” and adding in its place
“§1291.6(f),”.

m 3. Revise § 1291.6(f)(3), (f)(5), and
(f)(6) to read as follows:

§1291.6 Homeownership set-aside

programs.
* * * * *
* % %

(3) Eligible uses of AHP direct
subsidy. Members may provide the AHP
direct subsidy to:

(i) Reduce the outstanding principal
balance of the loan by no more than the
amount necessary for the new loan to
qualify under both the maximum loan-
to-value ratio and the maximum
household mortgage debt-to-income
ratio required by the eligible targeted
refinancing program;

(ii) Pay loan closing costs; or

(iii) Pay for counseling costs only
where:

(A) Such costs, including the cost of
the homeowner’s credit report, are
incurred in connection with counseling
of homeowners that actually refinance
their homes with AHP assistance under
the AHP set-aside refinancing program;
and

(B) The cost of the counseling has not
been covered by another source

including the counseling organization, a
funding source, or the member.

* * * * *

(5) Counseling.—(i) Except as
provided in paragraph (f)(5)(ii) of this
section, prior to enrollment in an AHP
set-aside refinancing program
established under this paragraph (), a
household must obtain counseling
through the National Foreclosure
Mitigation Counseling program or other
counseling program used by a state or
local government or housing finance
agency, for foreclosure mitigation
including counseling on whether the
household qualifies, in conjunction
with AHP subsidy, for refinancing
under an eligible targeted refinancing
program.

(ii) Optional requirements. A Bank, in
its discretion, may permit its members,
prior to such counseling, to take any of
the following actions in paragraphs
(f)(5)(ii)(A) through (C) of this section,
provided that, in all cases, the
household obtains such counseling
prior to disbursement of the AHP
subsidy on behalf of the household:

(A) Enroll households in the AHP set-
aside refinancing program;

(B) Refer households directly to an
eligible targeted refinancing program to
determine eligibility for refinancing
under the eligible targeted refinancing
program; or

(C) Determine whether a household
could qualify, in conjunction with AHP
subsidy, for refinancing under an
eligible targeted refinancing program.

(6) Sunset.—(i) This paragraph (f)
shall expire on July 30, 2010.

(ii) A Bank may commit AHP subsidy
to members or households under its
AHP set-aside refinancing program until
July 30, 2010.

(iii) A member may use the AHP
subsidy committed by a Bank pursuant
to paragraph (f)(6)(ii) of this section for
a loan submitted to an eligible targeted
refinancing program on or before
December 31, 2010 that is subsequently
approved for refinancing under such
program.

Dated: May 21, 2010.
Edward J. DeMarco,

Acting Director, Federal Housing Finance
Agency.

[FR Doc. 2010-12793 Filed 5-27-10; 8:45 am]
BILLING CODE 8070-01-P
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DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 744

[Docket No. 100311137-0138-01]

RIN 0694—-AE88

Implementation of Changes from the
2009 Annual Review of the Entity List

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final Rule.

SUMMARY: This rule amends the Export
Administration Regulations (EAR) to
implement changes to the Entity List
(Supplement No. 4 to Part 744) on the
basis of the 2009 annual review of the
Entity List conducted by the End-User
Review Committee. The changes from
the annual review will be implemented
in two rules. The first rule published
today implements the results of the
annual review for listed entities under
eleven destinations on the Entity List:
Canada, Egypt, Germany, Hong Kong,
Israel, Kuwait, Lebanon, Malaysia,
South Korea, Singapore, and the United
Kingdom.

The second rule will implement the
results of the annual review for entities
listed under the remaining seven
destinations that were included in the
2009 annual review: China, India, Iran,
Pakistan, Russia, Syria, and the United
Arab Emirates. Entities listed under the
destinations of Armenia, Ireland or
Taiwan were not included in the 2009
annual review because they were added
to the Entity List in 2009 or 2010.

The Entity List provides notice to the
public that certain exports, reexports,
and transfers (in-country) to entities
identified on the Entity List require a
license from the Bureau of Industry and
Security and that availability of license
exceptions in such transactions is
limited.

DATES: Effective Date: This rule is
effective May 28, 2010. Although there
is no formal comment period, public
comments on this regulation are
welcome on a continuing basis.
ADDRESSES: You may submit comments,
identified by RIN 0694—AE88, by any of
the following methods:

E-mail: publiccomments@bis.doc.gov
Include “RIN 0694—AE88” in the subject
line of the message.

Fax: (202) 482—3355. Please alert the
Regulatory Policy Division, by calling
(202) 482-2440, if you are faxing
comments.

Mail or Hand Delivery/Courier:
Timothy Mooney, U.S. Department of
Commerce, Bureau of Industry and

Security, Regulatory Policy Division,
14th St. & Pennsylvania Avenue, NW.,
Room 2705, Washington, DC 20230,
Attn: RIN 0694—AE88. Send comments
regarding the collection of information
associated with this rule, including
suggestions for reducing the burden, to
Jasmeet K. Seehra, Office of
Management and Budget (OMB), by e-
mail to

Jasmeet K. Seehra@omb.eop.gov, or by
fax to (202) 395-7285; and to the
Regulatory Policy Division, Bureau of
Industry and Security, Department of
Commerce, 14th St. & Pennsylvania
Avenue, NW., Room 2705, Washington,
DC 20230. Comments on this collection
of information should be submitted
separately from comments on the final
rule (i.e., RIN 0694—AE88)—all
comments on the latter should be
submitted by one of the three methods
outlined above.

FOR FURTHER INFORMATION CONTACT:
Susan Kramer, Acting Chairman, End-
User Review Committee, Office of the
Assistant Secretary, Export
Administration, Bureau of Industry and
Security, Department of Commerce,
Phone: (202) 482—0117, Fax: (202) 482—
4145, E-mail: skramer@bis.doc.gov.

SUPPLEMENTARY INFORMATION:
Background

The Entity List provides notice to the
public that certain exports, reexports,
and transfers (in-country) to entities
identified on the Entity List require a
license from the Bureau of Industry and
Security (BIS) and that availability of
license exceptions in such transactions
is limited. Entities are placed on the
Entity List on the basis of certain
sections of part 744 (Control Policy:
End-User and End-Use Based) of the
EAR.

The End-User Review Committee
(ERC), composed of representatives of
the Departments of Commerce (Chair),
State, Defense, Energy and, where
appropriate, the Treasury, makes all
decisions to make additions to,
removals from and other changes to the
Entity List. The ERC makes all decisions
to add an entry to the Entity List by
majority vote and all decisions to
remove or modify an entry by
unanimous vote.

2009 Annual Review of the Entity List

This rule amends the Export
Administration Regulations (EAR) to
implement changes to the Entity List
(Supplement No. 4 to part 744) on the
basis of the 2009 annual review of the
Entity List conducted by the ERC, in
accordance with the procedures
outlined in Supplement No. 5 to part

744 (Procedures for End-User Review
Committee Entity List Decisions).

As of January 1, 2009, entities on the
Entity List were listed under one or
more of eighteen different destinations.
The changes from the 2009 annual
review of the Entity List that were
approved by the ERC will be
implemented in two rules. The first rule
published today implements the results
of the annual review for listed entities
under eleven destinations on the Entity
List: Canada, Egypt, Germany, Hong
Kong, Israel, Kuwait, Lebanon,
Malaysia, South Korea, Singapore, and
the United Kingdom. The second rule
will implement the results of the annual
review for entities listed under the
remaining seven destinations: China,
India, Iran, Pakistan, Russia, Syria, and
the United Arab Emirates. Entities listed
under the destinations of Armenia,
Ireland or Taiwan were not included in
the 2009 annual review because they
were added to the Entity List in 2009 or
2010.

ERC Entity List Decisions

This rule removes one entity from the
Entity List under Hong Kong. This rule
also makes two modifications to the
Entity List: by making a correction to
the address of one entity listed under
Egypt, and by making a clarification to
the license requirement for one entity
listed under Israel. On the basis of the
2009 annual review, no additional
changes will be made to listed entities
under the following eight destinations:
Canada, Germany, Kuwait, Lebanon,
Malaysia, South Korea, Singapore, and
the United Kingdom.

Removal From the Entity List

The entity being removed from the
Entity List is located in Hong Kong;:

Hong Kong

(1) Speedy Electronics Ltd., 1206-7,
12/F New Victory House, Hong Kong.

The removal of Speedy Electronics
Ltd. from the Entity List (from Hong
Kong, as described above) eliminates the
existing license requirement in
Supplement No. 4 to part 744 for
exports, reexports and transfers (in-
country) to this entity. However, the
removal of Speedy Electronics Ltd. from
the Entity List does not relieve persons
of other obligations under part 744 of
the EAR or under other parts of the
EAR. Neither the removal of an entity
from the Entity List nor the removal of
Entity List-based license requirements
relieves persons of their obligations
under General Prohibition 5 in
§736.2(b)(5) of the EAR which provides
that, “you may not, without a license,
knowingly export or reexport any item
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subject to the EAR to an end-user or
end-use that is prohibited by part 744 of
the EAR.” Nor do such removals relieve
persons of their obligation to apply for
export, reexport or in-country transfer
licenses required by other provisions of
the EAR. BIS strongly urges the use of
Supplement No. 3 to part 732 of the
EAR, “BIS’s ‘Know Your Customer’
Guidance and Red Flags,” when persons
are involved in transactions that are
subject to the EAR.

Modifications to the Entity List

(1) This rule amends one Egyptian
entry currently on the Entity List by
adding an additional address for the
entity listed, as follows:

Egypt

H Logic, Behind 14 Mahmoud Sedky
St., E1 Ekbal, Alexandria, Egypt; and 11
Abd El-Hamid Shoman St., Nasser City,
Cairo.

A BIS license is required for the
export, reexport or transfer (in-country)
of any item subject to the EAR to H
Logic, including any transaction in
which this listed entity will act as
purchaser, intermediate consignee,
ultimate consignee, or end-user of the
items. This listing of this entity also
prohibits the use of license exceptions
(see part 740 of the EAR) for exports,
reexports and transfers (in-country) of
items subject to the EAR involving this
entity.

(2) Finally, this rule amends one
Israeli entry currently on the Entity List
(i.e., Ben Gurion University) by revising
the license requirement for the entity
listed. This change was needed because
the license requirement for this listed
entity prior to publication of this rule
was based on a section of the EAR that
is no longer in the EAR (i.e., Section
742.12 (High Performance Computers)).
This section of the EAR was removed
and reserved on April 24, 2006 (71 FR
20876). To conform to the April 2006
change and to clarify the Entity List
based license requirement for this listed
entity, this rule is revising the license
requirement to indicate the license
requirement applies to computers above
the Tier 3 level described in Section
740.7(d) of License APP (Computers).
The entity column and the revision to
the license requirement column for this
listed entity is, as follows:

Israel
Ben Gurion University, Israel.
License Requirement

For computers above the Tier 3 level
described in Section 740.7(d) (i.e., Tier
3 under APP).

A BIS license is required for the
export, reexport or transfer (in-country)
of any computers above the Tier 3 level
described in Section 740.7(d) (i.e., Tier
3 under APP) subject to the EAR to Ben
Gurion University, including any
transaction in which this listed entity
will act as purchaser, intermediate
consignee, ultimate consignee, or end-
user of the items. This listing of this
entity also prohibits the use of license
exceptions (see part 740 of the EAR) for
exports, reexports and transfers (in-
country) of these types of computers
subject to the EAR involving this entity.

Savings Clause

Shipments of items removed from
eligibility for a License Exception or
export or reexport without a license
(NLR) as a result of this regulatory
action that were on dock for loading, on
lighter, laden aboard an exporting or
reexporting carrier, or en route aboard a
carrier to a port of export or reexport, on
May 28, 2010 pursuant to actual orders
for export or reexport to a foreign
destination, may proceed to that
destination under the previous
eligibility for a License Exception or
export or reexport without a license
(NLR) so long as they are exported or
reexported before June 28, 2010. Any
such items not actually exported or
reexported before midnight, on June 28,
2010, require a license in accordance
with this rule.

Although the Export Administration
Act expired on August 20, 2001, the
President, through Executive Order
13222 of August 17, 2001, 3 CFR, 2001
Comp., p. 783 (2002), as extended by the
Notice of August 13, 2009, 74 FR 41325
(August 14, 2009), has continued the
Export Administration Regulations in
effect under the International
Emergency Economic Powers Act.

Rulemaking Requirements

1. This rule has been determined to be
not significant for purposes of Executive
Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to nor be subject to a penalty
for failure to comply with a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et. seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This regulation
involves collections previously
approved by the OMB under control
numbers 0694-0088, “Multi-Purpose
Application,” which carries a burden
hour estimate of 58 minutes to prepare
and submit form BIS-748.

Miscellaneous and recordkeeping
activities account for 12 minutes per
submission. Total burden hours
associated with the Paperwork
Reduction Act and Office and
Management and Budget control
number 0694—0088 are expected to
increase slightly as a result of this rule.

3. This rule does not contain policies
with Federalism implications as that
term is defined in Executive Order
13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military or foreign
affairs function of the United States.
(See 5 U.S.C. 553(a)(1)). Further, no
other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this rule. Because a notice of
proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule by 5
U.S.C. 553, or by any other law, the
analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et. seq., are not applicable.

List of Subjects in 15 CFR Part 744

Exports, Reporting and recordkeeping
requirements, Terrorism.

m Accordingly, part 744 of the Export
Administration Regulations (15 CFR
parts 730-774) is amended as follows:

PART 744—[AMENDED]

m 1. The authority citation for 15 CFR
part 744 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;
42 U.S.C. 2139a; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; E.O. 12058, 43 FR 20947, 3 CFR,
1978 Comp., p. 179; E.O. 12851, 58 FR 33181,
3 CFR, 1993 Comp., p. 608; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O.
12947, 60 FR 5079, 3 CFR, 1995 Comp., p.
356; E.O. 13026, 61 FR 58767, 3 CFR, 1996
Comp., p. 228; E.O. 13099, 63 FR 45167, 3
CFR, 1998 Comp., p. 208; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783; E.O.
13224, 66 FR 49079, 3 CFR, 2001 Comp., p.
786; Notice of August 13, 2009, 74 FR 41325
(August 14, 2009); Notice of November 6,
2009, 74 FR 58187 (November 10, 2009).

m 2. Supplement No. 4 to part 744 is
amended:

m a. By removing under Hong Kong, one
Hong Kong entity “Speedy Electronics
Ltd., 1206—7, 12/F New Victory House,
Hong Kong”;

m b. By revising under Egypt, in
alphabetical order, one Egyptian entity;
and
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m c. By revising under Israel, in
alphabetical order, one Israeli entity;

The revisions read as follows:

SUPPLEMENT NO. 4 TO PART 744—ENTITY LIST

Country Entity License requirement License review policy Federal Register citation
EGYPT ..o H Logic, Behind 14 For all items subject to the Presumption of denial ........... 73 FR 54504, 9/22/08. 75 FR
Mahmoud Sedky St., El EAR. (See § 744.11 of the [Insert FR page number
Ekbal, Alexandria, Egypt; EAR). and 5/28/10.
and 11 Abd El-Hamid
Shoman St., Nasser City,
Cairo.
ISRAEL .............. Ben Gurion University, Israel  For computers above the Case-by-case basis .............. 62 FR 4910, 2/3/97 65 FR
Tier 3 level described in 12919, 03/10/00. 75 FR
Section 740.7(d) (i.e., Tier [Insert FR page number
3 under APP).. and 5/28/10.

Dated: May 21, 2010.
Kevin J. Wolf,

Assistant Secretary for Export
Administration.

[FR Doc. 2010-12956 Filed 5-27-10; 8:45 am]|
BILLING CODE 3510-33-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG—2010-0307]
RIN 1625-AA08

Special Local Regulation for Marine
Events; Temporary Change of Dates
for Recurring Marine Events in the
Fifth Coast Guard District

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard will
temporarily change the enforcement
period of special local regulations for
recurring marine events in the Fifth
Coast Guard District. These regulations
apply to only one recurring marine
event that conducts various river boat
races and a parade. Special local
regulations are necessary to provide for
the safety of life on navigable waters
during the event. This action is
intended to restrict vessel traffic in
portions of the Southern Branch,
Elizabeth River, VA during the event.
DATES: This rule is effective from June
11, 2010, through June 13, 2010.
ADDRESSES: Documents indicated in this

preamble as being available in the
docket are part of docket USCG-2010-

0307 and are available online by going
to http://www.regulations.gov, inserting
USCG-2010-0307 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail LT Tiffany Duffy,
Project Manager, Sector Hampton
Roads, Waterways Management
Division, Coast Guard; telephone 757—
668-5580, email
Tiffany.A.Duffy@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202-366—9826.
SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
delaying the effective date would be
contrary to the public interest since

immediate action is needed to ensure
the public’s safety during the 34th
Annual Norfolk Harborfest Celebration.
Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date
would be contrary to the public interest
since immediate action is needed to
ensure the public’s safety during 34th
Annual Norfolk Harborfest Celebration.

Basis and Purpose

Marine events are frequently held on
the navigable waters within the
boundary of the Fifth Coast Guard
District. The on water activities that
typically comprise marine events
include sailing regattas, power boat
races, swim races and holiday boat
parades. For a description of the
geographical area of each Coast Guard
Sector—Captain of the Port Zone, please
see 33 CFR 3.25.

This regulation temporarily changes
the enforcement period of special local
regulations for recurring marine events
within the Fifth Coast Guard District.
This regulation applies to one marine
event in 33 CFR 100.501, Table to
§100.501.

On June 11, 12, and 13, 2010, Norfolk
Festevents Ltd. will sponsor the “34th
Annual Norfolk Harborfest Celebration”
on the waters of the Southern Branch of
the Elizabeth River near Norfolk,
Virginia. The regulation at 33 CFR
100.501 is effective annually for this
marine event. The event will consist of
several boat races and parades on the
Southern Branch of the Elizabeth River
in the vicinity of Town Point Reach,
Norfolk, Virginia. A fleet of spectator
vessels is expected to gather near the



Federal Register/Vol.

75, No. 103/Friday, May 28, 2010/Rules and Regulations

29887

event site to view the competition. To
provide for the safety of participants,
spectators, support and transiting
vessels, the Coast Guard will
temporarily restrict vessel traffic in the
event area during the river boat races
and parade. The regulation at 33 CFR
100.501 would be enforced for the
duration of the event. Under provisions
of 33 CFR 100.501, on June 11, 12, and
13, 2010, vessels may not enter the
regulated area unless they receive
permission from the Coast Guard Patrol
Commander.

Discussion of Rule

The Coast Guard is establishing a
temporary special local regulation on
specified waters of the Southern Branch,
Elizabeth River, near Norfolk, Virginia.
The regulated area will be established in
the interest of public safety during the
34th Annual Norfolk Harborfest
Celebration, and will be enforced on
June 11, 12, and 13, 2010. Access to the
regulated area will be restricted during
the specified dates or until the river boat
races and parades are complete,
whichever is sooner. Except for
participants and vessels authorized by
the Captain of the Port or his
Representative, no person or vessel may
enter or remain in the regulated area.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Although this rule prevents traffic
from transiting a portion of certain
waterways during specified events, the
effect of this regulation will not be
significant due to the limited duration
that the regulated area will be in effect
and the extensive advance notifications
that will be made to the maritime
community via marine information
broadcasts, local radio stations and area
newspapers so mariners can adjust their
plans accordingly. Additionally, this
rulemaking does not change the
permanent regulated areas that have
been published in 33 CFR 100.501,
Table to § 100.501. In some cases vessel
traffic may be able to transit the

regulated area when the Coast Guard
Patrol Commander deems it is safe to do
s0.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule would affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor in
the areas where marine events are being
held. This regulation will not have a
significant impact on a substantial
number of small entities because it will
be enforced only during marine events
that have been permitted by the Coast
Guard Captain of the Port. The Captain
of the Port will ensure that small
entities are able to operate in the areas
where events are occurring when it is
safe to do so. In some cases, vessels will
be able to safely transit around the
regulated area at various times, and,
with the permission of the Patrol
Commander, vessels may transit
through the regulated area. Before the
enforcement period, the Coast Guard
will issue maritime advisories so
mariners can adjust their plans
accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against

small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
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tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are

technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical

sail boat regattas, boat parades, power
boat racing, swimming events, crew
racing, and sail board racing.

Under figure 2—1, paragraph (34)(h),
of the Instruction, an environmental
analysis checklist and a categorical
exclusion determination are not
required for this rule.

standards. Therefore, we did not
consider the use of voluntary consensus
standards.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2.In § 100.501, suspend line No. 37 in
the Table to § 100.501 from June 11,
2010, through June 13, 2010.

m 3.In § 100.501, from June 11, 2010,
through June 13, 2010, add line No. 62
in Table to § 100.501 to read as follows:

§100.501 Special Local Regulations;
navigable waters of the United States Marine Events in the Fifth Coast Guard

that may have potential for negative District.

impact on the safety or other interest of  * * * * *

waterway users and shore side activities Table To § 100.501.—All coordinates
in the event area. The category of water  listed in the Table to § 100.501 reference
activities includes but is not limited to ~ Datum NAD 1983.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(h), of the Instruction. This rule
involves implementation of regulations
within 33 CFR Part 100 that apply to
organized marine events on the

CoAST GUARD SECTOR HAMPTON ROADS—COTP ZONE

No. Date Event Sponsor Location
B2 e June 11-June 13, Norfolk Harborfest  Norfolk Festevents The waters of the Elizabeth River and its branches from
2010. Ltd. shore to shore, bounded to the northwest by a line

drawn across the Port Norfolk Reach section of the
Elizabeth River between the northern corner of the
landing at Hospital Point, Portsmouth, Virginia, latitude
36°50'51.0” N, longitude 076°18’09.0” W and the north
corner of the City of Norfolk Mooring Pier at the foot of
Brooks Avenue located at latitude 36°51°00.0” N, lon-
gitude 076°17’52.0” W; bounded on the southwest by a
line drawn from the southern corner of the landing at
Hospital Point, Portsmouth, Virginia, at latitude
36°50'50.0” N, longitude 076°18’10.0” W, to the north-
ern end of the eastern most pier at the Tidewater
Yacht Agency Marina, located at latitude 36°5029.0”
N, longitude 076°17'52.0” W; bounded to the south by
a line drawn across the Lower Reach of the Southern
Branch of the Elizabeth River, between the Portsmouth
Lightship Museum located at the foot of London Boule-
vard, in Portsmouth, Virginia, at latitude 36°50’10.0” N,
longitude 076°17°47.0” W, and the northwest corner of
the Norfolk Shipbuilding & Drydock, Berkley Plant, Pier
No. 1, located at latitude 36°50°08.0” N, longitude
076°17’39.0” W; and to the southeast by the Berkley
Bridge which crosses the Eastern Branch of the Eliza-
beth River between Berkley at latitude 36°50'21.5” N,
longitude 076°17'14.5” W, and Norfolk at latitude
36°50"35.0” N, longitude 076°17/10.0” W.
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Dated: May 12, 2010.
M.S. Ogle,

Captain, U.S. Coast Guard, Captain of the
Port, Hampton Roads.

[FR Doc. 2010-12846 Filed 5-27-10; 8:45 am]|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 100
[Docket No. USCG—2010-0363]

RIN 1625-AA08

Special Local Regulation for Marine
Event; 2010 International Cup Regatta,
Pasquotank River, Elizabeth City, NC
AGENCY: Coast Guard, DHS.

ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
temporarily changing the enforcement
period of special local regulations for a
recurring marine event involving power
boat races in the Fifth Coast Guard
District. This action is intended to
restrict vessel traffic in a portion of the
Pasquotank River, near Elizabeth City,
NG, during the 2010 International Cup
Regatta. Special local regulations are
necessary to provide for the safety of life
on navigable waters during the event.

DATES: This rule is effective from June
4 through June 6, 2010.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2010—
0363 and are available online by going
to http://www.regulations.gov, inserting
USCG-2010-0363 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail Petty Officer Kevin
Ouyoumjian, Prevention Department,
Coast Guard Sector North Carolina,
Atlantic Beach, NC; telephone 252-247—
4528, e-mail
Kevin.J.Ouyoumjian@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
potential dangers posed by vessel traffic
operating in close proximity to high
speed power boats makes special local
regulations necessary to provide for the
safety of participants, event support
vessels, spectator craft and other
vessels. Delaying the effective date
would be contrary to the public interest,
since immediate action is needed to
ensure the safety of the event
participants, patrol vessels, spectator
craft and other vessels transiting the
event area. For these reasons, it is in the
public interest to have these regulations
in effect during the event. The Coast
Guard will issue broadcast notice to
mariners to advise vessel operators of
navigational restrictions. On scene Coast
Guard and local law enforcement
vessels will also provide actual notice to
mariners.

For the same reasons, the Coast Guard
also finds under 5 U.S.C. 553(d)(3) that
good cause exists for making this rule
effective less than 30 days after
publication in the Federal Register.

Basis and Purpose

This regulation temporarily changes
the enforcement period of special local
regulations for a recurring marine event
in 33 CFR 100.501 and 33 CFR Table to
§100.501, No. 54. On June 5 and 6,
2010, Carolina Cup Regatta, Inc. will
sponsor the 2010 International Cup
Regatta hydroplane races on the waters
of the Pasquotank River adjacent to
Elizabeth City, North Carolina. The
event will consist of approximately 75
hydroplane powerboats conducting
high-speed competitive races on the
Pasquotank River from shoreline to
shoreline in the vicinity of the Elizabeth
City Waterfront, Elizabeth City, North
Carolina. A fleet of spectator vessels is
expected to gather near the event site to
view the competition.

The regulation at 33 CFR 100.501 and
33 CFR Table to 100.501 is effective
annually for this marine event on the
second Saturday and Sunday of June,

which is June 12 and 13 this year.
Because the dates of the event this year
differ from the effective dates in the
CFR, this rule temporarily changes the
effective dates of the existing regulation.
To provide for the safety of participants,
spectators, support and transiting
vessels, the Coast Guard will
temporarily restrict vessel traffic in the
event area during the hydroplane races.
The existing regulation in the CFR will
be enforced for the duration of the event
this year on June 5 and 6 instead of June
12 and 13.

Discussion of Rule

The Coast Guard is temporarily
changing the effective dates of special
local regulations, in 33 CFR Table to
100.501, No. 54, for the 2010
International Cup Regatta from “June—
2nd Saturday and Sunday” to “June—1st
Saturday and Sunday” because the
regatta will be held on the latter dates
this year. The temporary special local
regulations in 33 CFR 100.501 will be
enforced from 9 a.m. to 6:30 p.m. on
June 5 and June 6, 2010, and will
restrict general navigation in the
regulated area described in 33 CFR
Table to 100.501, No. 54. The name of
the event has also changed this year
from the Carolina Cup Regatta to the
2010 International Cup Regatta, and the
event sponsor’s name has changed from
the Virginia Boat Racing Association to
Carolina Cup Regatta, Inc. Except for
participants and vessels authorized by
the Coast Guard Patrol Commander, no
person or vessel will be allowed to enter
or remain in the regulated area. These
regulations are needed to control vessel
traffic during the event to enhance the
safety of participants, spectators and
transiting vessels.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Although this rule prevents traffic
from transiting a portion of the
Pasquotank River during the event, the
effect of this regulation will not be
significant due to the limited duration
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that the regulated area will be in effect
and the extensive advance notifications
that will be made to the maritime
community via marine information
broadcasts, local radio stations and area
newspapers so mariners can adjust their
plans accordingly. Additionally, this
rulemaking does not change the
permanent regulated areas that have
been published in 33 CFR 100.501,
Table to § 100.501. In some cases vessel
traffic may be able to transit the
regulated area when the Coast Guard
Patrol Commander deems it is safe to do
s0.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule would affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor in
the Pasquotank River in the regulated
area. This regulation will not have a
significant impact on a substantial
number of small entities because it will
be enforced only in a limited area for a
short duration. The Captain of the Port
will ensure that small entities are able
to operate in the areas where events are
occurring when it is safe to do so. In
some cases, vessels will be able to safely
transit around the regulated area and,
with the permission of the Patrol
Commander, vessels may transit
through the regulated area. Before the
enforcement period, the Coast Guard
will issue maritime advisories so
mariners can adjust their plans
accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
partici})ate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture

Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to

health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
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category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(h), of the Instruction because the
rule involves promulgation of special
local regulations issued in conjunction
with a regatta or marine parade.

Under figure 2—1, paragraph (34)(h),
of the Instruction, an environmental
analysis checklist and a categorical
exclusion determination are not
required for this rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Effective from June 4 through June

6, 2010, in § 100.501, Table to § 100.501,
suspend line No. 54 and add Line No.
58 to read as follows:

§100.501 Special Local Regulations;
Marine Events in the Fifth Coast Guard
District.

* * * * *

Table To §100.501.—All Coordinates
Listed in the Table to § 100.501
Reference Datum NAD 1983.

CoAST GUARD SECTOR DELAWARE BAY—COTP ZONE

Number Date Event Sponsor Location
58 ......... June 4-6, 2010 ..... 2010 International Cup  Carolina Cup Regatta, = The waters of the Pasquotank River, adjacent to Elizabeth

Regatta.

Inc.

City, NC, from shoreline to shoreline, bounded on the

west by the Elizabeth City Draw Bridge and bounded on
the east by a line originating at a point along the shore-
line at latitude 36°17'54” N, longitude 076°12°00” W,
thence southwesterly to latitude 36°1735” N, longitude
076°12’18” W at Cottage Point.

Dated: May 11, 2010.
A. Popiel,
Captain, U.S. Coast Guard, Captain of the
Port North Carolina.

[FR Doc. 2010-12842 Filed 5-27—10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG—-2009-0302]
RIN 1625-AA08

Special Local Regulation; Maggie
Fischer Memorial Great South Bay
Cross Bay Swim, Great South Bay, NY

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing a permanent special local
regulation on Great South Bay, NY
between Gilbert Park, Brightwaters, NY
and Fire Island Lighthouse Dock, Fire
Island, NY due to the annual Maggie
Fischer Memorial Great South Bay Cross
Bay Swim. This special local regulation
is necessary to protect swimmers, safety
vessels and the boating public on the
navigable waters of Great South Bay,
NY. Entry into this zone is prohibited
unless authorized by the Captain of the
Port Long Island Sound, New Haven,
CT.

DATES: This rule is effective June 28,
2010.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2009-0302 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2009-0302 in the “Keyword” box, and
then clicking “Search.” This material is
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail: Chief Petty Officer Christie
Dixon, Prevention Department, USCG
Sector Long Island Sound at 203—468—
4459, christie.m.dixon@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On July 8, 2009 we published an
Interim Rule with a request for
comments entitled, Special Local
Regulation, Maggie Fischer Memorial
Great South Bay Cross Bay Swim, Great
South Bay, NY, in the Federal Register
(74 FR 32428). We did not receive any

comments or requests for meetings in
response to the Interim Rule.

Basis and Purpose

The Cross Bay Swim has been
successfully held off and on from the
early 1900’s on the waters of Great
South Bay, NY. This 5.25 mile swim has
historically involved up to 100
swimmers and accompanying safety
craft that travel along a course located
directly north of the Fire Island
Lighthouse Dock, NY and extending to
Gilbert Park in Brightwaters, NY. Prior
to this rule there was not a regulation in
place to protect the swimmers or safety
craft from the hazards imposed by
marine traffic.

To ensure the continued safety of the
swimmers, safety craft and the boating
public, the Coast Guard is establishing
a permanent special local regulation on
the navigable waters of the Great South
Bay, New York that would exclude all
unauthorized persons and vessels from
approaching within 100 yards of any
swimmer or safety craft on the race
course from 6:30 a.m. to 12:30 p.m. on
the day of the race.

Entry into this zone is prohibited
unless authorized by the Captain of the
Port Long Island Sound or by designated
on-scene patrol personnel. Any
violation of the safety zone described
herein is punishable by, among other
things, civil and criminal penalties, in
rem liability against the offending
vessel, and the initiation of suspension
or revocation proceedings against Coast



29892

Federal Register/Vol.

75, No. 103/Friday, May 28, 2010/Rules and Regulations

Guard-issued merchant mariner
credentials.

Discussion of Comments and Changes

A small number of changes are being
made to minimize the size of the
regulated area and reduce the burden on
vessel traffic by minimizing the
restrictions in the regulated area. Even
though the bounds of the regulated area
were discussed in the Small Entities
section, and no comments were
received, we are clarifying sections (a)
and (c) to read as set forth in the
regulatory text of this final rule.

The changes in the text redefined the
regulated area from “within 100 yards of
the swim event race course” to “within
100 yards from each swimmer or safety
craft on the swim event race course” so
the regulated area would not block the
entire waterway. This will reduce the
burden on vessels by allowing them to
pass through the race course as long as
they stay clear of the swimmers and
safety craft.

Also, paragraph (d) has been revised
to provide the public additional notice
of enforcement dates and times through
publication of an advance notice each
year in the Federal Register.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following

entities, some of which may be small
entities: The owners or operators of
vessels intending to transit in those
portions of Great South Bay, NY covered
by the special local regulation. Although
the safety zone would apply to the
entire width of the bay, traffic would be
allowed to pass through the zone,
outside 100 yards of any swimmer or
safety craft. Before the activation of the
zone, we would issue maritime
advisories widely available to users of
the waterway. Additionally, the rule
would only be in effect for a period of
6—7 hours for one day per year.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the Interim Rule we offered to assist
small entities in understanding the rule
so that they could better evaluate its
effects on them and participate in the
rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a

State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
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voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(h), of the Instruction. This rule
finalizes the establishment of a special
local regulation that was published as
an Interim Rule with an invitation to
comment on July 8, 2009. No comments
were received that would affect the
assessment of environmental impacts
from this action. An environmental
analysis checklist and a categorical
exclusion determination are available in
the docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

m Accordingly, the interim rule
amending 33 CFR part 100, which was
published at 74 FR 32428 on July 8,
2009, is adopted as a final rule with the
following changes:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2.In § 100.124, revise paragraphs (a),
(c)(1), (c)(4), and (d) to read as follows:

§100.124 Maggie Fischer Memorial Great
South Bay Cross Bay Swim, Great South
Bay, New York.

(a) Regulated area. All navigable
waters of Great South Bay, NY within a
100 yard radius of each swimmer or
safety craft on the swim event race
course bounded by the following points:
Starting Point at the Fire Island
Lighthouse Dock in approximate
position 40°38’01” N 073°13’07” W,
northerly through approximate points
40°38’52” N 073°13'09” W, 40°39°40” N
073°13’30” W, 40°40°30” N 073°14’00”
W, and finishing at Gilbert Park,
Brightwaters, NY at approximate
position 40°42°25” N 073°1452” W.

* * * * *

(c) Special local regulation. (1) No
person or vessel may enter, transit, or
remain within 100 yards of any
swimmer or safety craft within the
regulated area during the enforcement
period of this regulation unless they are
officially participating in the Maggie
Fischer Memorial Great South Bay Cross
Bay Swim event or are otherwise
authorized by the Captain of the Port
Long Island Sound or by designated on-
scene patrol personnel.

* * * * *

(4) Persons and vessels desiring to
enter the regulated area within 100
yards of a swimmer or safety craft may
request permission to enter from the
designated on scene patrol personnel on
VHF-16 or the Captain of the Port, Long
Island Sound via phone at (203) 468—
4401.

(d) Enforcement Period. This section
will be enforced annually on a date to
be determined each July. Public
notification of the specific date and
times of enforcement will be made each
year via a Notice of Enforcement in the
Federal Register, separate marine
broadcasts and local notice to mariners.

Dated: May 3, 2010.
Daniel A. Ronan,

Captain, U.S. Coast Guard, Captain of the
Port Long Island Sound.

[FR Doc. 2010-12844 Filed 5-27-10; 8:45 am]
BILLING CODE 9110-04-P

POSTAL SERVICE
39 CFR Part 111

Business Reply Mail Online
Application Option

AGENCY: Postal Service™,
ACTION: Final rule.

SUMMARY: The Postal Service™ will
revise the Mailing Standards of the
United States Postal Service, Domestic

Mail Manual (DMM®) 507.9.3.2 and
507.9.5.2 to eliminate the option to
obtain a Business Reply Mail® (BRM)
permit online. Additionally, the
electronic version of PS Form 6805,
Qualified Business Reply Mail (QBRM)
Application, will also be removed.
DATES: Effective July 6, 2010.

FOR FURTHER INFORMATION CONTACT:
Jenny Kalthoff, 202—268-5466 or
Yvonne Gifford, 202—268—8082.
SUPPLEMENTARY INFORMATION: Currently,
customers can apply for BRM permits
and QBRM authorization online or in
person at any Post Office™ facility. The
ability to obtain a BRM permit online
has been available since 2004 and has
not sustained the volume of users to
support maintaining the system.

Procedures

Beginning May 2010, the ability to
obtain a BRM permit online will be
eliminated and customers will be
required to visit a Post Office and
submit a completed hardcopy PS Form
3615, Mailing Permit Application and
Customer Profile, to obtain a BRM
permit. In addition, customers
requesting authorization for QBRM will
also be required to visit a Post Office to
complete a printed PS Form 6805.

The Postal Service adopts the
following changes to Mailing Standards
of the United States Postal Service,
Domestic Mail Manual (DMM),
incorporated by reference in the Code of
Federal Regulations. See 39 CFR 111.1.

List of Subjects in 39 CFR Part 111
Administrative practice and
procedure, Postal Service.

m Accordingly, 39 CFR Part 111 is
amended as follows:

PART 111—[AMENDED]

m 1. The authority citation for 39 CFR
Part 111 continues to read as follows:
Authority: 5 U.S.C. 552(a); 13 U.S.C. 301—
307; 18 U.S.C. 1692-1737; 39 U.S.C. 101,
401, 403, 404, 414, 416, 3001-3011, 3201—
3219, 3403-3406, 3621, 3622, 3626, 3632,
3633, and 5001.
m 2. Revise the following sections of
Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM) as follows:

Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM)

* * * * *

500 Additional Mailing Services

* * * * *

507 Mailer Services

* * * * *



29894 Federal Register/Vol.

75, No. 103/Friday, May 28, 2010/Rules and Regulations

9.0 Business Reply Mail (BRM)

* * * * *

9.3 Qualified Business Reply Mail
(QBRM) Basic Standards

* * * * *

9.3.2 Authorization

[Delete item 9.3.2b in its entirety and
incorporate item 9.3.2a into the
introduction paragraph as follows:]

To participate in QBRM, a mailer
must have a valid BRM permit, must
pay the annual account maintenance
fee, and must submit Form 6805 to the
postmaster or manager, Business Mail
Entry at the Post Office to which the
QBRM pieces are to be returned. The
USPS reviews Form 6805 and
preproduction samples provided by the
mailer for compliance with relevant
standards. If the mailer’s request is
approved, the USPS issues the mailer an
authorization via the approved Form
6805.

* * * * *
9.5 Permits
* * * * *

9.5.2 Application Process

[Delete item 9.5.2b in its entirety and
incorporate item 9.5.2. into the
introduction paragraph as follows:]

The mailer may apply for a BRM
permit by submitting a completed Form
3615 to the Post Office issuing the
permit and paying the annual permit
fee. If a completed Form 3615 is already
on file for the mailer for other permits
at that office, then the mailer must
submit the annual BRM permit fee and
the USPS amends Form 3615 by adding
the BRM authorization.

* * * * *
We will publish an appropriate

amendment to 39 CFR Part 111 to reflect
these changes.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 2010-11869 Filed 5-27-10; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2010-0320; FRL-9156—1]

Approval and Promulgation of Air
Quality Implementation Plans; District
of Columbia; Transportation
Conformity Regulations

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
District of Columbia State
Implementation Plan (SIP). The
revisions establish general and
transportation conformity regulations
for the District of Columbia. EPA is
approving these revisions in accordance
with the requirements of the Clean Air
Act.

DATES: This rule is effective on July 27,
2010 without further notice, unless EPA
receives adverse written comment by
June 28, 2010. If EPA receives such
comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.
ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03-0OAR-2010-0320 by one of the
following methods:

A. http://www.regulations.gov, Follow
the on-line instructions for submitting
comments.

B. E-mail:
fernandez.cristina@epa.gov.

C. Mail: EPA-R03-OAR-2010-0320,
Cristina Fernandez, Associate Director,
Office of Air Planning Programs,
Mailcode 3AP30, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103.

D. Hand Delivery: At the previously-
listed EPA Region Il address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2010—
0320. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an anonymous access system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and

made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy
during normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the District of Columbia
District Department of the Environment,
Air Quality Division, 51 N Street, NE.,
Fifth Floor, Washington, DC 20002.

FOR FURTHER INFORMATION CONTACT:
Martin Kotsch, (215) 814—-3335, or by e-
mail at kotsch.martin@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.

SUPPLEMENTARY INFORMATION:

I. What is transportation conformity?

Transportation conformity is required
under Section 176(c) of the Clean Air
Act to ensure that Federally supported
highway, transit projects, and other
activities are consistent with (conform
to) the purpose of the SIP. Conformity
currently applies to areas that are
designated nonattainment, and those
redesignated to attainment after 1990
(maintenance areas), with plans
developed under section 175A of the
Clean Air Act for the following
transportation related criteria
pollutants: ozone, particulate matter
(PM, .5 and PM, o), carbon monoxide
(CO), and nitrogen dioxide (NO).
Conformity to the purpose of the SIP
means that transportation activities will
not cause new air quality violations,
worsen existing violations, or delay
timely attainment of the relevant
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national ambient air quality standards
(NAAQS). The transportation
conformity regulation is found in 40
CFR part 93 and provisions related to
conformity SIPs are found in 40 CFR
51.390.

II. What is the background for this
action?

On August 10, 2005, the Safe,
Accountable, Flexible, Efficient
Transportation Equity Act: A Legacy for
Users (SAFETEA-LU) was signed into
law. SAFETEA-LU revised certain
provisions of section 176(c) of the Clean
Air Act, related to transportation
conformity. Prior to SAFETEA-LU,
States were required to address all of the
Federal conformity rule’s provisions in
their conformity SIPs. After SAFETEA—
LU, State’s SIPs were required to
contain all or portions of only the
following three sections of the Federal
rule, modified as appropriate to each
State’s circumstances: 40 CFR 93.105
(consultation procedures); 40 CFR
93.122(a)(4)(ii) (written commitments to
implement certain kind of control
measures); and 40 CFR 93.125(c)
(written commitments to implement
certain kinds of mitigation measures).
States are no longer required to submit
conformity SIP revisions that address
the other sections of the Federal
conformity rule.

II1. What did the state submit and how
did we evaluate it?

On January 26, 2010, the District of
Columbia Department of the
Environment submitted a revision to its
SIP for general and transportation
conformity regulations adopted on
January 8, 2010. The portion of the SIP
dealing with general conformity is
strictly a recodification of its previously
approved general conformity regulation
from Chapter 4 of the District of
Columbia Regulations (DCMR) to
Chapter 15 and contains no substantial
changes from its previous approval. The
SIP revision section for transportation
conformity addresses the three
provisions of the EPA Conformity Rule
required under SAFETEA-LU: 40 CFR
93.105 (consultation procedures); 40
CFR 93.122(a)(4)(ii) (control measures),
and 40 CFR 93.125(c) (mitigation
measures).

We reviewed the submittals to assure
consistency with the February 14, 2006
“Interim Guidance for Implementing the
Transportation Conformity provisions in
the SAFETEA-LU.” The guidance
document can be found at http://
epa.gov/otaq/stateresources/transconf/
policy.htm. The guidance document
states that each State is only required to
address and tailor the afore-mentioned

three sections of the Federal Conformity
Rule to be included in their State
conformity SIPs. EPA’s review of the
District of Columbia’s proposed SIP
revision indicates that it is consistent
with EPA’s guidance in that it includes
the three elements specified by
SAFETEA-LU. Consistent with the EPA
Conformity Rule at 40 CFR 93.105
(consultation procedures), Title 20,
DCRM Chapter 15, Sections 1503, 1504,
and 1505 identifies the appropriate
agencies, procedures and allocation of
responsibilities. In addition, Title 20,
DCMR Chapter 15, Section 1506
provides for appropriate, public
consultation/public involvement
consistent with 40 CFR 93.105. With
respect to the requirements of 40 CFR
93.122(a)(4)(ii) and 40 CFR 93.125(c),
the Title 20, DCRM Chapter 15, Section
1509 of the regulation specifies that
written commitments for control
measures and mitigation measures for
meeting these requirements will be
provided as needed.

IV. Final Action

EPA is approving the District of
Columbia SIP revisions for general and
transportation conformity, without prior
proposal because the Agency views this
as a noncontroversial amendment and
anticipates no adverse comment.
However, in the Proposed Rules section
of today’s Federal Register, EPA is
publishing a separate document that
will serve as the proposal to approve the
SIP revision if adverse comments are
filed. This rule will be effective on July
27, 2010 without further notice unless
EPA receives adverse comment by June
28, 2010. If EPA receives adverse
comment, EPA will publish a timely
withdrawal in the Federal Register
informing the public that the rule will
not take effect. EPA will address all
public comments in a subsequent final
rule based on the proposed rule. EPA
will not institute a second comment
period on this action. Any parties
interested in commenting must do so at
this time. Please note that if EPA
receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

V. Statutory and Executive Order
Reviews

A. General Requirements

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable

Federal regulations 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves State law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by State law. For that reason,
this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
Tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on Tribal governments or preempt
Tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
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Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate

circuit by July 27, 2010. Filing a petition
for reconsideration by the Administrator
of this final rule does not affect the
finality of this final rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action to
approve the District of Columbia
transportation conformity regulations
may not be challenged later in
proceedings to enforce its requirements.
(See, section 307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: May 17, 2010.
William C. Early,
Acting Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart J—District of Columbia

m 2.In §52.470, the table in paragraph
(c) is amended by removing the existing
entry for Chapter 4, Section 403 and
adding a new entry for Chapter 15. The
amendments read as follows:

§52.470 Identification of plan.
* * * * *
(C) * *x %

EPA—-APPROVED DISTRICT OF COLUMBIA REGULATIONS

State ef-
State citation Title/subject fective EPA approval date Additional explanation
date
Chapter 15 General and Transportation Conformity

Section 1500 ........cccueenenee
Purpose.
Section 1501 ........ccueeeeee
Requirements.
Section 1502 ......ccccueeeenee

Section 1503 ......c.cccuveene

Process.
Section 1504 ...................

General Conformity—
General Conformity—

Transportation Con-
formity—Purpose.

Transportation Con-
formity—Consultation

Transportation Con-
formity—Interagency

5/28/10 [Insert page number where the document
5/28/10 [Insert page number where the document
5/28/10 [Insert page number where the document

5/28/10 [Insert page number where the document

5/28/10 [Insert page number where the document

Consultation Require-
ments.

Transportation Con-
formity—Conflict Res-
olution Associated
With Conformity Deter-
minations.

Transportation Con-
formity—Public Con-
sultation Procedures.

Transportation Con-
formity—Interagency
Consultation Proce-
dures.

Transportation Con-
formity—Procedures
for Determining Re-
gional Transportation-
Related Emissions.

Transportation Con-
formity—Enforceability
of Design Concept
and Scope and
Project-Level Mitiga-
tion and Control Meas-
ures.

Section 1505 ........cccueeeene

Section 1506 .........ccee....

Section 1507 .......c.cce.......

Section 1508 ...................

Section 1509 ......c.cccueeeene

1/8/10
begins].

1/8/10
begins].

1/8/10
begins].

1/8/10
begins].

1/8/10
begins].

1/8/10 5/28/10 [Insert page
begins].

1/8/10 5/28/10 [Insert page
begins].

1/8/10 5/28/10 [Insert page
begins].

1/8/10 5/28/10 [Insert page
begins].

1/8/10 5/28/10 [Insert page

begins].

number where the document

number where the document

number where the document

number where the document

number where the document

New Regulation.
New Regulation.
New Regulation.

New Regulation.

New Regulation.

New Regulation.

New Regulation.

New Regulation.

New Regulation.

New Regulation.
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EPA—-APPROVED DISTRICT OF COLUMBIA REGULATIONS—Continued

State ef-
State citation Title/subject fective EPA approval date Additional explanation
date
Section 1599 .......cccoeeeee. Definitions .........ccoceeuee. 1/8/10 5/28/10 [Insert page number where the document New Regulation.
begins].
* * * * *

[FR Doc. 2010-12929 Filed 5-27-10; 8:45 am]
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R02-OAR-2010-0131, FRL-9146-4]
Approval and Promulgation of

Implementation Plans; New York State
Implementation Plan Revision

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is approving a
proposed revision to the New York State
Implementation Plan (SIP) for ozone
concerning the control of volatile
organic compounds. The proposed SIP
revision consists of amendments to Title
6 of the New York Codes, Rules and
Regulations Part 235, “Consumer
Products” and Part 239, “Portable Fuel
Container Spillage Control.” The
intended effect of this action is to
approve control strategies, required by
the Clean Air Act, which will result in
emission reductions that will help
achieve attainment of the national
ambient air quality standards for ozone.

DATES: Effective Date: This rule will be
effective June 28, 2010.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R02-OAR-2010-0131. All
documents in the docket are listed on
the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
e.g., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy at the Environmental Protection
Agency, Region 2 Office, Air Programs
Branch, 290 Broadway, 25th Floor, New
York, NY 10007-1866. This Docket

Facility is open from 8:30 a.m. to 4:30
p-m., Monday through Friday, excluding
legal holidays. The Docket telephone
number is 212-637-4249.

FOR FURTHER INFORMATION CONTACT: Kirk
J. Wieber (wieber.kirk@epa.gov), Air
Programs Branch, Environmental
Protection Agency, 290 Broadway, 25th
Floor, New York, New York 10007—
1866, (212) 637-3381.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. What is the history and time frame for State
Implementation Plan (SIP) submissions?

II. What was included in New York’s
submittals?

III. What comments did EPA receive in
response to its proposal?

IV. What is EPA’s conclusion?

V. Statutory and Executive Order Reviews

I. What is the history and time frame
for State Implementation Plan (SIP)
submissions?

EPA’s Phase 1 8-hour ozone
implementation rule, published on
April 30, 2004 (69 FR 23951), referred
to as the Phase 1 Rule, specifies that
states must submit attainment
demonstrations to EPA by no later than
three years from the effective date of
designation, that is, submit them by
June 15, 2007.

On November 9, 2005, EPA published
Phase 2 of the 8-hour ozone
implementation rule (70 FR 71612),
referred to as the Phase 2 Rule, which
addressed the control obligations that
apply to areas designated nonattainment
for the 8-hour national ambient air
quality standard. Among other things,
the Phase 1 and Phase 2 Rules outline
the SIP requirements and deadlines for
various requirements in areas
designated as moderate nonattainment.
For such areas, reasonably available
control technology (RACT) plans were
due by September 2006 (40 CFR
51.912(a)(2)). The rules further require
that modeling and attainment
demonstrations, reasonable further
progress plans, reasonably available
control measure (RACM) analysis,
projection year emission inventories,
motor vehicle emissions budgets and
contingency measures were all due by

June 15, 2007 (40 CFR 51.908(a), and
(c)).

II. What was included in New York’s
submittals?

On October 21, 2009 and November
23, 2009, the New York State
Department of Environmental
Conservation (NYSDEC), submitted to
EPA proposed revisions to the SIP
which included State adopted revisions
to two regulations which consist of,
respectively, Title 6 of the New York
Code of Rules and Regulations (6
NYCRR) Part 235, “Consumer Products”
with a State effective date of October 15,
2009 and 6 NYCRR Part 239, “Portable
Fuel Container Spillage Control” with a
State effective date of July 30, 2009.
These revisions will provide volatile
organic compound (VOC) emission
reductions to address, in part,
attainment of the 1997 8-hour ozone
standard in the New York portion of the
New York-Northern New Jersey-Long
Island, NY-NJ-CT nonattainment area
which is composed of the five boroughs
of New York City and the surrounding
counties of Nassau, Suffolk, Westchester
and Rockland. These revisions will also
address, in part, the RACT and RACM
requirements by providing VOC
emission reductions statewide.

III. What comments did EPA receive in
response to its proposal?

On March 2, 2010 (75 FR 9373), EPA
proposed to approve the proposed
revisions to the New York SIP for ozone
concerning the amendments to 6
NYCRR Parts 235 and 239. The reader
is referred to that proposal for a more
detailed discussion of this action. No
comments were received in response to
that proposal.

IV. What is EPA’s conclusion?

EPA has evaluated New York’s
submittal for consistency with the Clean
Air Act, EPA regulations, and EPA
policy. EPA has determined that the
revisions made to Part 235 and Part 239
of Title 6 of the New York Codes, Rules
and Regulations, entitled, “Consumer
Products” and “Portable Fuel Container
Spillage Control,” respectively, meet the
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SIP revision requirements of the Clean
Air Act with the following exceptions.

The provisions related to innovative
products exemptions in subpart 239-5,
variances in subpart 239-7 and alternate
test methods in subpart 239-8 do not
explicitly require submission of an
innovative product exemption, variance
or alternative test method to EPA for
approval into the SIP. Since the rule
does not explicitly state that innovative
product exemptions, variances or
alternative test methods have to be
submitted to EPA for approval in the
SIP, there is the possibility that such
exemptions, variances and alternatives
will not be submitted for review and
approval into the SIP and therefore will
not, even though approved by the State,
become federally enforceable. Failure to
submit such exemptions, variances or
alternatives to EPA for review and
approval can lead to sources not
understanding that the original rule still
applies and can be enforced by the
United States. In order to be federally
enforceable, any exemption, variance or
alternative test method approved by
NYSDEC must be approved by EPA into
the SIP.

Therefore, EPA is approving the
proposed revisions to Part 239, “Portable
Fuel Container Spillage Control” with a
State effective date of July 30, 2009, as
part of the New York SIP with the
understanding that the specific
application of provisions associated
with innovative product exemptions,
variances, and alternate test methods,
pursuant to Part 239, must be submitted
to EPA as SIP revisions. EPA is also
approving the proposed revisions to Part
235, “Consumer Products” with a State
effective date of October 15, 2009, as
part of the New York SIP.

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 27, 2010.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: April 27, 2010.

Judith A. Enck,
Regional Administrator, Region 2.
m Chapter], title 40 of the Code of

Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart HH—New York

m 2. Section 52.1670 is amended by
adding new paragraph (c)(114) to read
as follows:

§52.1670 Identification of plans.
* * * * *
(C) * *x %

(114) On October 21, 2009 and
November 23, 2009, the New York State
Department of Environmental
Conservation (NYSDEC), submitted to
EPA proposed revisions to the SIP
concerning control strategies which will
result in volatile organic compound
emission reductions that will help
achieve attainment of the national
ambient air quality standards for ozone.

(i) Incorporation by reference:

(A) Title 6 of the New York Code of
Rules and Regulations, Part 235,
“Consumer Products,” with an effective
date of October 15, 2009 and Part 239,
“Portable Fuel Container Spillage
Control,” with an effective date of July
30, 2009.

(ii) Additional information:

(A) Letters dated October 21, 2009
and November 23, 2009 from Assistant
Commissioner J. Jared Snyder, NYSDEC,
to George Pavlou, Acting Regional
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Administrator, EPA Region 2,
submitting the SIP revision for parts 235
and 239 respectively.

m 3.In §52.1679, the table is amended
by revising the entries for Title 6, Part
235 and Part 239 to read as follows:

§52.1679 EPA-approved New York State
regulations.

State effec-

New York State regulation tive date Latest EPA approval date Comments
Part 235, Consumer Products .. 10/15/09 5/28/10 [Insert FR page cita-
tion].
Part 239, Portable Fuel Con- 7/30/09 5/28/10[|nsertFRpageC|ta The specific application of provisions associated with alternate
tainer Spillage Control. tion]. test methods, variances and innovative products, must be
submitted to EPA as SIP revisions.

[FR Doc. 2010-12917 Filed 5-27-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 131

[EPA-HQ-O0W-2007-93; FRL-9156-5]

RIN NA2040

Withdrawal of Federal Antidegradation
Policy for all Waters of the United

States Within the Commonwealth of
Pennsylvania

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final Rule.

SUMMARY: EPA is taking final action on
a 2008 proposal to withdraw the Federal
antidegradation policy for all waters of
the United States within the
Commonwealth of Pennsylvania. We are
withdrawing the Federal
antidegradation policy to allow
Pennsylvania to implement its own
antidegradation policy. Pennsylvania
has adequately demonstrated that its
antidegradation policy protects all
waters of the United States at a level
consistent with the Federal
requirements under the Clean Water
Act. Therefore, the Federal
antidegradation policy is redundant.
DATES: This final rule is effective on
June 28, 2010.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-HQ-OW-2007-93. All
documents in the docket are listed on
the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
e.g., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on

the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy at the OW Docket Center. This
Docket Facility is open from 8:30 a.m.
to 4:30 p.m., Monday through Friday,
excluding legal holidays. The Docket
telephone number is (202) 566—2426,
and the Docket address is OW Docket,
EPA West, Room 3334, 1301
Constitution Ave., NW., Washington,
DC 20004. The Public Reading Room is
open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744.

FOR FURTHER INFORMATION CONTACT:
Janita Aguirre at EPA Headquarters,
Office of Water (4305T), 1200
Pennsylvania Ave., NW., Washington,
DC 20460 (telephone: 202—-566—1149,
fax: 202-566—0409 or e-mail:
aguirre.janita@epa.gov) or Denise
Hakowski at EPA Region 3 (3WP30),
1650 Arch Street, Philadelphia,
Pennsylvania 19103 (telephone: 215—
814-5726, fax: 215-814-2318 or e-mail:
hakowski.denise@epa.gov).

SUPPLEMENTARY INFORMATION:
I. Potentially Affected Entities

Citizens concerned with water quality
in Pennsylvania may be interested in
this rulemaking. Entities discharging
pollutants to the surface waters of
Pennsylvania could be indirectly
affected by this rulemaking since water
quality standards are used in
determining National Pollutant
Discharge Elimination System (NPDES)
permit limits. Because this action
withdraws a redundant Federal
antidegradation policy, the effect of this
rulemaking should be insignificant.
Categories and entities which may
ultimately be affected include:

Examples of potentially
affected entities.

Industries discharging
pollutants to surface
waters in Pennsyl-
vania.

Publicly-owned treat-
ment works dis-
charging pollutants to
surface waters in
Pennsylvania.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding NPDES-regulated
entities likely to be affected by this
action. This table lists the types of
entities that EPA is now aware could
potentially be affected by this action.

Category ..............

Industry ......c.....

Municipalities ....

II. Background

Section 303 (33 U.S.C. 1313) of the
Clean Water Act (CWA or Act) directs
States, with oversight by EPA, to adopt
water quality standards to protect the
public health and welfare, enhance the
quality of water and serve the purposes
of the CWA. Under section 303, States
are required to develop water quality
standards for their navigable waters, and
Section 303(c) and EPA’s implementing
regulations at 40 CFR part 131 require
State and Tribal water quality standards
to include the designated use or uses to
be made of the waters, water quality
criteria sufficient to protect those uses,
and an antidegradation policy. Under
the CWA and EPA’s regulations, States
are required to review their water
quality standards at least once every
three years and, if appropriate, revise or
adopt new standards. The results of this
triennial review must be submitted to
EPA, and EPA must approve or
disapprove any new or revised
standards. Section 303(c) of the CWA
authorizes the EPA Administrator to
promulgate water quality standards to
supersede State standards that EPA has
disapproved or in any case where the
Administrator determines that a new or
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revised standard is needed to meet the
CWA'’s requirements.

In June 1994, EPA disapproved
Pennsylvania’s antidegradation
regulation after determining the
regulation was not consistent with the
Federal antidegradation regulation
found at 40 CFR 131.12. When the
Pennsylvania Department of
Environmental Protection (PADEP) did
not act within the statutory timeframe to
address EPA’s findings, EPA
promulgated a Federal antidegradation
policy for all waters of the United States
within the Commonwealth of
Pennsylvania at 40 CFR 131.32 on
December 9, 1996 (61 FR 64816). In
August 1999, PADEP submitted to EPA
revisions to its antidegradation policy
found in 25 Pa. Code Chapter 93. On
March 17, 2000, EPA approved most of
the revisions to Pennsylvania’s
regulations as meeting the requirements
of Federal regulations at 40 CFR
131.12(a)(1) and 131.12(a)(2), but
withheld action on Section 93.4b,
PADEP’s Exceptional Value (EV) Waters
designation, or Tier 3, until PADEP
ensured that EV designated waters
would be protected at the level
consistent with Federal regulations at 40
CFR 131.12(a)(3). In 2003, PADEP
published “Water Quality
Antidegradation Implementation
Guidance” (Document Number 391—
0300-002). In it, PADEP provides
guidance to its staff and information to
help the regulated community and the
public understand the implementation
of the antidegradation policy in
Pennsylvania. Based on a review of the
document in combination with the
PADEP’s antidegradation regulation,
EPA approved PADEP’s antidegradation
policy for Tier 3 waters on March 7,
2007. Because Pennsylvania now has an
EPA-approved antidegradation policy
meeting the Federal requirements at 40
CFR 131.12, the Federal antidegradation
regulation promulgated by EPA for
Pennsylvania is no longer needed and
EPA is withdrawing it with this action.

III. Statutory and Executive Order
Review

A. Executive Order 12866 (Regulatory
Planning and Review)

This action withdraws Federal
requirements applicable in
Pennsylvania and imposes no regulatory
requirements or costs on any person or
entity. It does not interfere with the
action or planned action of another
agency, and does not have any
budgetary impacts or raise novel legal or
policy issues. Thus, it has been
determined that this rule is not a
“significant regulatory action” under the

terms of Executive Order 12866 (58 FR
51735, October 4, 1993) and is therefore
not subject to Office of Management and
Budget (OMB) review.

B. Paperwork Reduction Act

This action does not impose any new
information collection burden because it
is administratively withdrawing Federal
requirements that no longer need to
apply in Pennsylvania. However, the
Office of Management and Budget
(OMB) has previously approved the
information collection requirements
contained in the existing regulations 40
CFR part 131 under the provisions of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. and has assigned OMB
control number 2040-0049. The OMB
control numbers for EPA’s regulations
in 40 CFR are listed in 40 CFR part 9.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.), as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally requires
an agency to prepare a regulatory
flexibility analysis of a rule that is
subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. This action
imposes no regulatory requirements or
costs on any small entity. Therefore, I
certify that this action will not have a
significant impact on a substantial
number of small entities.

D. Unfunded Mandates Reform Act

Title III of the Unfunded Mandates
Reform Act (UMRA) (Pub. L. 104—4)
establishes requirements for Federal
agencies to assess the effects of their
regulatory actions on State, Tribal, and
local governments and the private
sector. Today’s rule contains no Federal
mandates (under the regulatory
provisions of Title II of the UMRA) for
State, Tribal, or local governments or
the private sector because it imposes no
enforceable duty on any of these
entities. Thus, today’s rule is not subject
to the requirements of UMRA sections
202 and 205 for a written statement and
small government agency plan.

Similarly, EPA has determined that
this rule contains no regulatory
requirements that might significantly or
uniquely affect small governments and
is therefore not subject to UMRA section
203.

E. Executive Order 13132 (Federalism)

This rule does not have federalism
implications. It will not have substantial

direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Thus, Executive
Order 13132 does not apply to this
action.

F. Executive Order 13175 (Consultation
and Coordination With Indian Tribal
Governments)

This rule does not have Tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000). This rule imposes no regulatory
requirements or costs on any Tribal
government. It does not have substantial
direct effects on Tribal governments, on
the relationship between the Federal
government and Indian Tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian Tribes. Thus,
Executive Order 13175 does not apply
to this rule.

G. Executive Order 13045 (Protection of
Children From Environmental Health
and Safety Risks)

This rule is not subject to E.O. 13045,
entitled “Protection of Children from
Environmental Risks and Safety Risks”
(62 FR 19885, April 23, 1997) because
it is not economically significant and
EPA has no reason to believe the
environmental health or safety risks
addressed by this action present a
disproportionate risk to children.

H. Executive Order 13211 (Actions That
Significantly Affect Energy Supply,
Distribution or Use)

This action is not subject to Executive
Order 13211 (66 FR 28355 (May 22,
2001)), because it is not a significant
regulatory action under Executive Order
12866.

L. National Technology Transfer
Advancement Act of 1995

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, 12(d) (15 U.S.C. 272 note),
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
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available and applicable voluntary
consensus standards.

The requirements of section 12(d) of
the NTTAA do not apply because this
rule does not involve technical
standards. Therefore, EPA did not
consider the use of any voluntary
consensus standards.

J. Executive Order 12898 (Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations)

Executive Order (EO) 12898 (59 FR
7629 (Feb. 16, 1994)) establishes Federal
executive policy on environmental
justice. Its main provision directs
Federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this final
rule will not have disproportionately
high and adverse human health or
environmental effects on minority or
low-income populations because it does
not affect the level of protection
provided to human health or the
environment. As explained above, EPA
has approved Pennsylvania’s
antidegradation policy because it is
consistent with 40 CFR 131.12. This
rule withdraws a redundant
antidegradation policy.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2). This rule
will be effective on June 28, 2010.

List of Subjects in 40 CFR Part 131

Environmental protection,
Antidegradation, Water quality
standards.

Dated: May 21, 2010.
Lisa P. Jackson,
Administrator.
m For the reasons set out in the
preamble, title 40, chapter I of the Code
of Federal Regulations is amended as
follows:

PART 131—WATER QUALITY
STANDARDS

m 1. The authority citation for part 131
continues to read as follows:
Authority: 33 U.S.C. 1251 et seq.

§131.32 [Removed and Reserved]

m 2. Section 131.32 is removed and
reserved.

[FR Doc. 2010-12933 Filed 5—-27-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2009-0268; FRL—8826-4]
Boscalid; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of boscalid in or
on multiple commodities which are
identified and discussed later in this
document. This regulation additionally
revises established tolerances in or on
fruit, stone, group 12; hog, fat; poultry,
fat; and poultry, meat byproducts.
Finally, this regulation deletes the time-
limited tolerance on tangerine as it
expired on December 31, 2008. BASF
Corporation requested these tolerances
under the Federal Food, Drug, and
Cosmetic Act (FFDCA).

DATES: This regulation is effective May
28, 2010. Objections and requests for
hearings must be received on or before
July 27, 2010, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2009-0268. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as

copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Shaja Joyner, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308—-3194; e-mail address:
joyner.shaja@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Get Electronic Access to
Other Related Information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at www.gpoaccess.gov/ecfr.
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C. How Can I File an Objection or
Hearing Request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2009-0268 on the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before July 27, 2010. Addresses for mail
and hand delivery of objections and
hearing requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit a copy of
your non-CBI objection or hearing
request, identified by docket ID number
EPA-HQ-OPP-2009-0268, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of August 19,
2009 (74 FR 41898) (FRL-8426-7), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of
pesticide petitions PP 9F7527 and PP
9F7529 by BASF Corporation, Research
Triangle Park, NC 27709. PP 9F7527,
which was incorrectly written as PP
9F7529 in the notice, requested that 40

CFR 180.589 be amended by
establishing tolerances for residues of
the fungicide boscalid, 3-
pyridinecarboxamide, 2-chloro-N-(4’-
chloro[1,1"-biphenyl]-2-yl), in or on
alfalfa, forage at 35 part per million
(ppm); alfalfa, hay at 85 ppm; and
citrus, crop group 10 at 2 ppm. PP
9F7529 requested to increase the
existing tolerance in or on fruit, stone,
group 12 from 1.7 ppm to 5 ppm. That
notice referenced a summary of the
petition prepared by BASF Corporation,
the registrant, which is available in the
docket, http://www.regulations.gov.
There were no comments received in
response to the notice of filing.

Based upon review of the data
supporting the petition, EPA has revised
several proposed tolerances and has
determined that separate tolerances are
necessary for citrus, dried pulp and
citrus, oil. The Agency has also revised
several established livestock
commodities. Finally, EPA has revised
the tolerance expression for all
established commodities to be
consistent with current Agency policy.
The reasons for these changes are
explained in Unit IV.C.

ITI. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . ..”

Consistent with section 408(b)(2)(D)
of FFDCA, and the factors specified in
section 408(b)(2)(D) of FFDCA, EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for boscalid
including exposure resulting from the
tolerances established by this action.

EPA’s assessment of exposures and risks
associated with boscalid follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Boscalid has low acute toxicity via the
oral, dermal, and inhalation routes of
exposure, and it is not an eye or skin
irritant. Following subchronic and
chronic exposure to boscalid, the liver
and thyroid appeared to be the target
organs in several species. In mice,
subchronic exposure to boscalid
resulted in increased liver weights and
an increased incidence of marked fatty
changes in the liver. Subchronic and
chronic studies in dogs resulted in
increases in alkaline phosphatase levels
as well as hepatic weights. In
subchronic and chronic studies in rats,
thyroid changes (including increases in
weights and incidences of follicular cell
hyperplasia and hypertrophy) were
considered to have been the result of
liver adaptive responses. Additionally,
in three mechanistic rat studies,
increases in liver microsomal activity,
induction of total cytochrome P450
activity, and disruption of thyroid
homeostasis (by decreasing circulating
T3 and T4 and increasing TSH resulting
from hepatic microsomal
glucuronyltransferase) were noted. The
liver and thyroid effects were reversed
with the cessation of test article
administration.

In the rabbit developmental toxicity
study, abortions and early deliveries
were observed in at the highest dose
tested. Decreased pup body weights
and/or body weight gains were noted in
both the 2-generation reproductive
toxicity study in rats and in the rat
developmental neurotoxicity (DNT)
study at a level that did not induce
parental toxicity.

In two chronic/carcinogenicity
studies in rats that were assessed
together, statistically significant
increases in thyroid follicular cell
adenomas and significant differences in
a pair-wise comparison with the
controls were noted in males; thyroid
hypertrophy and hyperplasia of
follicular cells, as well as increased
thyroid weights and mechanistic data
were also noted. Female rats exhibited
a slightly significant increase in thyroid
follicular cell adenomas in these
studies. A carcinogenicity study in mice
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showed no evidence of tumor formation
in either sex, and no evidence of
malignancies or mutagenicity was found
in the toxicity database for boscalid.
Based on the overall weak evidence of
carcinogenic effects, EPA has classified
boscalid as having suggestive evidence
of carcinogenicity.

Specific information on the studies
received and the nature of the adverse
effects caused by boscalid as well as the
no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in document:
“Boscalid. Human Health Risk
Assessment for Proposed Use on Alfalfa
and Citrus (Crop Group 10), and for
Proposed Increase in Tolerance on
Stone Fruits (Crop Group 12).” Pages

41-44 in docket ID number EPA-HQ-
OPP-2009-0268.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/

safety factors are used in conjunction
with the POD to calculate a safe
exposure level-generally referred to as a
population-adjusted dose (PAD) or a
reference dose (RfD) and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for boscalid used for human
risk assessment is shown in Table 1 of
this unit.

TABLE 1.—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR BOSCALID FOR USE IN HUMAN HEALTH RISK

ASSESSMENT

Exposure/Scenario

Point of Departure and Un-
certainty/Safety Factors

RfD, PAD, LOC for Risk
Assessment

Study and Toxicological Effects

Acute dietary (Females 13-50
years of age; and general popu-
lation including infants and chil-
dren)

No appropriate endpoint attributable to a single dose was available in the current database, including
the developmental toxicity studies. Therefore, an aRfD and aPAD were not established for any pop-
ulation.

Chronic dietary

NOAEL = 21.8 mg/kg/day

Chronic RfD = 0.218 mg/

(All populations) UFa = 10x kg/day
UFy = 10x cPAD = 0.218 mg/kg/day
FQPA SF = 1x

Combined results of chronic rat, carcino-
genicity rat, and 1-year dog studies

LOAEL = 57 mg/kg/day based on liver and
thyroid effects

Dermal short-term
(1 to 30 days)

Dermal (or oral) study
NOAEL = 21.8 mg/kg/
day (dermal absorption
rate = 15%)

UFA = 10x
UFy = 10x
FQPA SF = 1x

LOC for MOE = 100

Combined results of chronic rat, carcino-
genicity rat, and 1-year dog studies

LOAEL = 57 mg/kg/day based on liver and
thyroid effect.

Cancer (Oral, dermal, inhalation)

Classification: Suggestive evidence of carcinogenicity. The cRfD is protective of cancer effects. Quan-

tification of human cancer risk is not necessary.

UF A = extrapolation from animal to human (interspecies).

UFy = potential variation in sensitivity among members of the human population (intraspecies).

FQPA SF = Food Quality Protection Act Safety Factor.
PAD = population adjusted dose (a = acute, ¢ = chronic).

RfD = reference dose.
MOE = margin of exposure.
LOC = level of concern.

Additional information regarding the
toxicological endpoints for boscalid
used for human risk assessment can be
found at http://www.regulations.gov in
docket ID numbers EPA-HQ-OPP-
2009-0268 and EPA-HQ-OPP-2005—
0145.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to boscalid, EPA considered
exposure under the petitioned-for
tolerances as well as all existing
boscalid tolerances in 40 CFR 180.589.

EPA assessed dietary exposures from
boscalid in food as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure. No such effects were
identified in the toxicological studies
for boscalid; therefore, a quantitative
acute dietary exposure assessment is
unnecessary.

ii. Chronic exposure. In conducting
the chronic dietary exposure

assessment, EPA used the food
consumption data from the United
States Department of Agriculture
(USDA) 1994-1996 and 1998
Nationwide Continuing Surveys of Food
Intake by Individuals (CSFII). As to
residue levels in food, EPA utilized
tolerance-level residues and assumed
100 percent crop treated (PCT) data for
all commodities.

iii. Cancer. As discussed in Unit
II1.A., EPA has classified boscalid as
having suggestive evidence of
carcinogenicity due to some evidence of



29904 Federal Register/Vol.

75, No. 103/Friday, May 28, 2010/Rules and Regulations

thyroid follicular cell adenomas in male
and female rats. Nonetheless, EPA
concluded that the cPAD would be
protective of these effects based on the
following:

The adenomas occurred at dose levels
above the level used to establish the
cPAD, statistically significant increases
were only seen for benign tumors
(adenomas) and not for malignant ones
(carcinomas), the increase in adenomas
in females was slight, and there was no
concern for mutagenicity. EPA’s
estimate of chronic exposure as
described above is relied upon to
evaluate whether any exposure could
exceed the cPAD and thus pose a cancer
risk.

iv. Anticipated residue and PCT
information. EPA did not use
anticipated residue or PCT information
in the dietary assessment for boscalid.
Tolerance level residues or 100 PCT
were assumed for all food commodities.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for boscalid in drinking water. These
simulation models take into account
data on the physical, chemical, and fate/
transport characteristics of boscalid.
Further information regarding EPA
drinking water models used in pesticide
exposure assessment can be found at
http://www.epa.gov/oppefed1/models/
water/index.htm.

Based on the First Index Reservoir
Screening Tool (FIRST) and Screening
Concentration in Ground Water (SCI-
GROW) models, the estimated drinking
water concentrations (EDWCs) of
boscalid for chronic exposures for non-
cancer assessments are estimated to be
29.6 parts per billion (ppb) for surface
water and 0.63 ppb for ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
chronic dietary risk assessment, the
water concentration of value 29.6 ppb
was used to assess the contribution to
drinking water.

3. From non-dietary exposure. The
term “residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Boscalid is currently registered for use
on turf at golf courses and for use on
several fruit commodities at “pick-your-
own” (PYO) farms and orchards;
therefore, post-application exposure to
golfers and people harvesting fruit at
PYO farms and orchards is possible.
EPA assessed residential exposure using
the following assumptions: For adult

and adolescent (12 years of age or older)
golfers, short-term post-application
dermal exposure to turf treated with
boscalid was assessed. PYO activities
may result in potential acute post-
application exposure to boscalid;
however, because no adverse effects
were noted in the boscalid toxicity
database resulting from a single
exposure to the chemical, a post-
application exposure and risk
assessment is not necessary for this
scenario. Further information regarding
EPA standard assumptions and generic
inputs for residential exposures may be
found at http://www.epa.gov/pesticides/
trac/science/trac6a05.pdf.

EPA also notes that while adolescents
are likely to represent the vast majority
of youth who play golf on a routine
basis, it is possible for younger children
(less than 12 years old) to be exposed to
golf course turf that has been treated
with boscalid. However, assessing risk
for younger golfers is difficult because
of the uncertainties associated with the
extrapolation of adult dermal exposure
data and because of the increased
likelihood of other behaviors that might
contribute to exposure, such as
incidental oral exposure resulting from
contact with treated turf. Therefore,
younger golfers were assessed
qualitatively for this exposure scenario
after selecting an appropriate target age
of 5 years old to assess risk. The surface
area to body weight ratio (SA/BW) for
male children, when calculated and
compared to that of the average adult,
was found to be approximately 70%
greater. Based on this parameter alone,
the exposure to children could be
almost twice that of the adult golfer;
however, younger golfers are not
expected to use the golf course for the
same length of time as an adult. The
shorter duration on the golf course for
younger golfers offsets the higher SA/
BW; therefore, risks from short-term
post-application exposures to young
golfers are likely to be similar to risks
for adult golfers.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

EPA has not found boscalid to share
a common mechanism of toxicity with
any other substances, and boscalid does
not appear to produce a toxic metabolite
produced by other substances. For the
purposes of this tolerance action,

therefore, EPA has assumed that
boscalid does not have a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see EPA’s website at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
The prenatal and postnatal toxicology
database for boscalid includes rat and
rabbit prenatal developmental toxicity
studies, a 2-generation reproductive
toxicity study in rats, and a DNT study
in rats. No qualitative or quantitative
evidence of increased susceptibility was
noted in the developmental toxicity
study in rats. However, in the 2-
generation reproduction study in rats,
body weight effects were seen in the
mid and high doses in the second
generation male pups. However, the
degree of concern is low for the
quantitative evidence of susceptibility
seen in this study, since the body
weight effects were seen in only one sex
and only after dosing for two
generations. Also, there is a clear
NOAEL for the body weight effects seen
in the rat 2-generation reproduction
study, and EPA is regulating based on
a POD below where these effects were
seen.

In the rat DNT study, transient body
weight effects were seen in one sex at
postnatal days 1-4 with the animals
recovering by postnatal day 11. Body
weight effects were also seen in the high
dose, which was the limit dose. The
degree of concern for these effects is low
since the effects were either transient in
nature or occurred at the limit dose, and
EPA is regulating based on a POD below
where these effects were seen. In the
rabbit developmental study there was
evidence of qualitative sensitivity;
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however, fetal effects were seen only at
the limit dose in the presence of
maternal toxicity. Further, since EPA is
regulating based on a POD which is an
order of magnitude below where these
effects were seen in the rabbit
developmental study, EPA concludes
that there is a low degree of concern for
the qualitative sensitivity evidenced in
the fetuses in the rabbit developmental
study.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for boscalid is
complete, except for immunotoxicity
testing. Recent changes to 40 CFR part
158 make immunotoxicity testing
(OPPTS Guideline 870.7800) required
for pesticide registration; however, the
existing data are sufficient for endpoint
selection for exposure/risk assessment
scenarios, and for evaluation of the
requirements under the FQPA. The
available data for boscalid show no
evidence of treatment-related effects on
the immune system, and the Agency
does not believe that conducting an
immunotoxicity study will result in a
lower point of departure than currently
selected for overall risk assessment.
Therefore, an additional database
uncertainty factor to account for
potential immunotoxicity does not need
to be applied.

ii. A rat DNT study is available which
provides no indication that boscalid is
a neurotoxic chemical, and there is no
evidence of reproductive or
developmental neurotoxicity in the
toxicity database.

iii. Data involving the testing of young
animals did show increased quantitative
sensitivity in the young with regard to
body weight effects, and qualitative
sensitivity was seen in one
developmental study. However, clear
NOAELSs were identified for all of these
effects. Moreover, the body weight
effects at the LOAELSs in these studies
were either transient or inconsistent,
and qualitative sensitivity occurred at
the limit dose in the presence of
maternal toxicity. Additionally, EPA is
regulating based on a POD below where
these effects are seen. EPA concludes
that there are no residual uncertainties
for prenatal and/or postnatal toxicity.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on 100 PCT and
tolerance-level residues. EPA made
conservative (protective) assumptions in
the ground and surface water modeling
used to assess exposure to boscalid in

drinking water. EPA used similarly
conservative assumptions to assess post-
application exposure of adult golfers,
which is expected to be similar to
potential post-application exposure of
children. These assessments will not
underestimate the exposure and risks
posed by boscalid.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-
term, intermediate-term, and chronic-
term risks are evaluated by comparing
the estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking
water. No adverse effect resulting from
a single oral exposure was identified
and no acute dietary endpoint was
selected. Therefore, boscalid is not
expected to pose an acute risk.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to boscalid from
food and water will utilize 37% of the
cPAD for children 1-2 years old, the
population group receiving the greatest
exposure. Based on the explanation in
Unit I11.C.3., regarding residential use
patterns, chronic residential exposure to
residues of boscalid is not expected.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level). Boscalid is currently
registered for uses that could result in
short-term residential exposure, and the
Agency has determined that it is
appropriate to aggregate chronic
exposure through food and water with
short-term residential exposures to
boscalid.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded the
combined short-term food, water, and
residential exposures result in an
aggregate MOE of 840 for the general
U.S. population and an aggregate MOE
of 1,140 for youth (13-19 years old). As
described above, the level of risk to
younger golfers is expected to be
similar. Because EPA’s level of concern

for boscalid is a MOE of 100 or below,
these MOEs are not of concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level). An
intermediate-term adverse effect was
identified; however, boscalid is not
registered for any use patterns that
would result in intermediate-term
residential exposure. Intermediate-term
risk is assessed based on intermediate-
term residential exposure plus chronic
dietary exposure. Because there is no
intermediate-term residential exposure
and chronic dietary exposure has
already been assessed under the
appropriately protective cPAD (which is
at least as protective as the POD used to
assess intermediate-term risk), no
further assessment of intermediate-term
risk is necessary, and EPA relies on the
chronic dietary risk assessment for
evaluating intermediate-term risk for
boscalid.

5. Aggregate cancer risk for U.S.
population. Based on the discussion in
Unit III.A., EPA has concluded that the
cPAD is protective of possible cancer
effects. Given the results of the chronic
risk assessment above, cancer risk
resulting from exposure to boscalid is
not of concern.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to boscalid
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate gas chromatography with
mass spectrometric detection (GC/MS)
and GC with electron capture (EC)
methods are available to enforce
boscalid tolerances in or on plant and
livestock commodities, respectively.
The methods may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905; e-
mail address: residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
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required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint U.N.
Food and Agriculture Organization/
World Health Organization food
standards program, and it is recognized
as an international food safety
standards-setting organization in trade
agreements to which the United States
is a party. EPA may establish a tolerance
that is different from a Codex MRL;
however, FFDCA section 408(b)(4)
requires that EPA explain the reasons
for departing from the Codex level.
There are currently no Codex,
Canadian, or Mexican MRLs for residues
of boscalid in or on alfalfa forage, alfalfa
hay, or citrus fruits. However, there is
a Codex MRL for stone fruits at 3 ppm
and a Canadian MRL for stone fruits at
1.7 ppm. At this time, the revised U.S.
tolerance on fruit, stone, group 12 at 3.5
ppm cannot be harmonized because
residue field trial data support a
tolerance that is higher than the Codex
and Canadian MRLs. Codex and
Canadian MRLs for boscalid also exist
for various livestock commodities.
However, because Codex and Canadian
MRLs on boscalid do not exist for some
animal feed commodities which have
U.S. tolerances, the dietary burden of
boscalid is higher for animals in the
U.S., and U.S. livestock tolerances
cannot be harmonized with equivalent
Codex or Canadian MRLs at this time.

C. Revisions to Petitioned-For
Tolerances

Based on analysis of the data
supporting the petition, EPA has revised
the proposed tolerances on alfalfa,
forage from 35 ppm to 30 ppm; alfalfa,
hay from 85 ppm to 65 ppm; fruit,
citrus, group 10 from 2.0 to 1.6 ppm;
and fruit, stone, group 12 from 5.0 to 3.5
ppm. The Agency has also determined
that individual tolerances are necessary
for citrus, dried pulp at 4.5 ppm; and
citrus, oil at 85 ppm because boscalid
residues concentrate in these
commodities. EPA revised these
tolerance levels based on analysis of the
residue field trial data using the
Agency’s Tolerance Spreadsheet in
accordance with the Agency’s Guidance
for Setting Pesticide Tolerances Based
on Field Trial Data. Because tolerances
are being established on alfalfa forage
and alfalfa hay under 40 CFR
180.589(a)(1), which applies to residues
resulting from intentional or inadvertent
use, EPA has also revised current
inadvertent residue tolerance entries so
that they exclude alfalfa, as follows:
animal feed, nongrass, group 18, forage,
except alfalfa and animal feed, nongrass,
grou&) 18, haf/, except alfalfa.

Additionally, EPA is modifying
several tolerances for secondary

residues in animal commodities. In
conjunction with assessing potential
residues in animal commodities from
the proposed and established uses of
boscalid, EPA has determined that the
established tolerances for secondary
residues in or on poultry and hog
commodities need to be raised.
Therefore, the Agency is increasing the
established tolerances for hog, fat from
0.10 ppm to 0.20 ppm; poultry, fat from
0.05 ppm to 0.20 ppm; and poultry,
meat byproducts from 0.10 to 0.20 ppm.
Finally, EPA has revised the tolerance
expression to clarify (1) that, as
provided in FFDCA section 408(a)(3),
the tolerance covers metabolites and
degradates of boscalid not specifically
mentioned; and (2) that compliance
with the specified tolerance levels is to
be determined by measuring only the
specific compounds mentioned in the
tolerance expression.

V. Conclusion

Therefore, tolerances are established
for residues of boscalid, 3-
pyridinecarboxamide, 2-chloro-N-(4'"-
chloro[1,1"-biphenyl]-2-yl), in or on
alfalfa, forage at 30 ppm; alfalfa, hay at
65 ppm; fruit, citrus, group 10 at 1.6
ppm; citrus, dried pulp at 4.5 ppm; and
citrus, oil at 85 ppm. Additionally,
previously established tolerances are
revised for fruit, stone, group 12 at 3.5
ppm; hog, fat at 0.20 ppm; poultry, fat
at 0.20 ppm; and poultry, meat
byproducts at 0.20 ppm. Finally, this
regulation deletes a time-limited
tolerance on tangerine at 2.0 ppm, as it
expired on December 31, 2008.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order

12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerances in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Public Law 104—4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).
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Authority: 21 U.S.C. 321(q), 346a and 371.
m 2. Section 180.589 is amended by:

i. Revising the introductory text for
paragraphs (a)(1) and (a)(2);

ii. Revising the entry for “Fruit, stone,
group 12” and alphabetically adding
“Alfalfa, forage”; “Alfalfa, hay”; “Citrus,
dried pulp”; “Citrus, oil”; and “Fruit,
citrus, group 10”; to the table in
paragraph (a)(1);

iii. Revising the entries for “Hog, fat”;
“Poultry, fat”; and “Poultry, meat
byproducts” in the table in paragraph
(a)(2);

iv. Revising paragraph (b);

v. Revising paragraph (d) introductory
text and revising the entries for “Animal
feed, nongrass, group 18, forage” and

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 18, 2010
Daniel J. Rosenblatt
Acting Director, Registration Division, Office
of Pesticide Programs.
m Therefore, 40 CFR chapter Iis
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

“Animal feed, nongrass, group 18, hay”
in the table in paragraph (d) to read as
follows:

§180.589 Boscalid; tolerances for
residues.

(a) General. (1) Tolerances are
established for residues of the fungicide
boscalid, including its metabolites and
degradates, in or on the commodities
listed below. Compliance with the
tolerance levels specified below is to be
determined by measuring only boscalid,
3-pyridinecarboxamide, 2-chloro-N-(4’-
chloro[1,1’-biphenyl]-2-yl), in or on the
following raw agricultural commodities:

Commodity Parts per million
Alfalfa, forage 30.0
Alfalfa, hay 65.0
Citrus, dried pulp 4.5
Citrus, oil 85.0
Fruit, citrus, group 10 1.6
Fruit, stone, group 12 3.5

(2) Tolerances are established for
residues of the fungicide boscalid,
including its metabolites and
degradates, in or on the commodities
listed below. Compliance with the
tolerance levels specified below is to be

determined by measuring only the sum
of boscalid, 3-pyridinecarboxamide, 2-
chloro-N-(4’-chloro[1,1’-biphenyl]-2-y1),
and metabolites 2-chloro-N-(4’-chloro-5-
hydroxy-biphenyl-2-yl) nicotinamide
and glucuronic acid conjugate of 2-

chloro-N-(4’-chloro-5-hydroxy-biphenyl-
2-yl) nicotinamide, calculated as the
stoichiometric equivalent of boscalid in
or on the following food commodities:

Commodity Parts per million
Hog, fat * * * * * 0.20
Poultry, fat * * * * * 0.20
Poultry, meat byproducts * * * * * 0.20

the pesticide under section 18
emergency exemptions granted by EPA.
Compliance with the tolerance level
specified below is to be determined by
measuring only boscalid, 3-

(b) Section 18 emergency exemptions.
Time-limited tolerances are established
for residues of the fungicide boscalid,
including its metabolites and
degradates, in connection with use of

pyridinecarboxamide, 2-chloro-N-(4"-
chloro[1,1’-biphenyl]-2-yl). This
tolerance will expire and is revoked on
the date specified in the following table:

Commodity Parts per million

Expiration/revocation date

Endive, Belgian 16

12/31/10
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* * * * *
(d) Indirect or inadvertent residues.

Tolerances are established for the
indirect or inadvertent residues of the

fungicide boscalid, including its
metabolites and degradates, in or on the
commodities listed below. Compliance
with the tolerance levels specified

below is to be determined by measuring
only boscalid, 3-pyridinecarboxamide,
2-chloro-N-(4’-chloro[1,1’-biphenyl]-2-
yl), in or on the following commodities:

Commodity Parts per million
Animal feed, nongrass, group 18, forage, except alfalfa 1.0
Animal feed, nongrass, group 18, hay, except alfalfa 2.0

* * * * *

[FR Doc. 2010-12921 Filed 5-27-10; 8:45 am]|
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2009-0279; FRL—-8828-—-6]

Prothioconazole; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for combined residues of
prothioconazole and prothioconazole-
desthio, calculated as parent in or on
grain, cereal, group 15 (except sweet
corn, sorghum, and rice), and grain,
cereal, forage, fodder and straw, group
16 (except sweet corn, sorghum, and
rice) and sweet corn. Bayer CropScience
requested these tolerances under the
Federal Food, Drug, and Cosmetic Act
(FFDCA).

DATES: This regulation is effective May
28, 2010. Objections and requests for
hearings must be received on or before
July 27, 2010, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2009-0279. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—

4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Tawanda Maignan, Registration
Division (7505P), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001; telephone

number: (703) 308—8050; e-mail address:

maignan.tawanda@epa.gov.
SUPPLEMENTARY INFORMATION:

I. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Get Electronic Access to
Other Related Information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR

cite at http://www.gpoaccess.gov/ecfr.
To access the harmonized test
guidelines referenced in this document
electronically, please go http://
www.epa.gov/ocspp and select “Test
Methods and Guidelines.”

C. Can I File an Objection or Hearing
Request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2009-0279 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before July 27, 2010. Addresses for mail
and hand delivery of objections and
hearing requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit this copy,
identified by docket ID number EPA—
HQ-OPP-2009-0279, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
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(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of August 19,
2009 (74 FR 41898) (FRL—-8426-7), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 8F7485) by Bayer
CropScience, P.O. Box 12014, 2 T.W.
Alexander Drive, Research Triangle
Park, NC 27709. The petition requested
that 40 CFR 180.626 be amended by
establishing tolerances for residues of
the fungicide prothioconazole, 2-[2-(1-
chlorocyclopropyl)-3-(2-chlorophenyl)-
2-hydroxypropyl]-1,2-dihydro-3H-1,2,4-
triazole-3-thion, in or on grain, cereal,
group 15, except sweet corn, sorghum
and rice at 0.35 parts per million (ppm);
forage, cereal, group 16, except sweet
corn, sorghum and rice at 8.0 ppm;
stover, cereal, group 16, except sweet
corn, sorghum and rice at 10 ppm; hay,
cereal, group 16, except sweet corn,
sorghum and rice at 7.0 ppm; straw,
cereal, group 16, except sweet corn,
sorghum and rice at 5.0 ppm; corn,
sweet, forage at 7.0 ppm; corn, sweet,
stover at 8.0 ppm; and corn, sweet,
kernel plus cob with husks removed at
0.02 ppm. That notice referenced a
summary of the petition prepared by
Bayer CropScience, the registrant,
which is available in the docket, http://
www.regulations.gov. A comment was
received on the notice of filing. EPA’s
response to the comment is discussed in
Unit IV.C.

Based upon review of the data
supporting the petition, EPA has
established and increased the proposed
tolerance of 0.02 ppm for combined
residues in/on sweet corn to a higher
tolerance of 0.04 ppm. Further, EPA has
modified crop group terminology and
established tolerances for grain, cereal,
group 15, except sweet corn, sorghum,
and rice at 0.35 ppm; grain, cereal,
group 16, except sorghum and rice;
forage at 8.0 ppm; grain, cereal, group
16, except sorghum and rice; stover at
10 ppm; grain, cereal, group 16, except
sorghum and rice; hay at 7.0 ppm; grain,
cereal, group 16, except sorghum and
rice; straw at 5.0 ppm. With the
establishment of the above tolerances,
EPA has revoked the following
tolerances: barley, grain; barley, hay;
barley, straw; wheat, forage; wheat,
grain; wheat, hay; and wheat, straw.
EPA is also not establishing the
proposed tolerances for sweet corn

forage at 7 ppm and sweet corn stover
at 8 ppm because the commodities will
be covered under grain, cereal, group
16; forage and stover. The reasons for
these changes are explained in Unit
IV.D.

ITI. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with section 408(b)(2)(D)
of FFDCA, and the factors specified in
section 408(b)(2)(D) of FFDCA, EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for prothioconazole
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with prothioconazole
follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Prothioconazole
has low acute toxicity by oral, dermal,
and inhalation routes. It is not a dermal
sensitizer, or a skin or eye irritant.
Prothioconazole’s metabolite,
prothioconazole-desthio, also has low
acute toxicity by oral, dermal, and
inhalation routes. It is not a dermal
sensitizer, or a skin irritant, but it is a
slight eye irritant. The subchronic and

chronic studies show that the target
organs at the lowest observable adverse
effects level (LOAEL) include the liver,
kidney, urinary bladder, thyroid and
blood. In addition, the chronic studies
showed body weight and food
consumption changes. Prothioconazole
and its metabolites may be primary
developmental toxicants, producing
effects including malformations in the
conceptus at levels equal to or below
maternally toxic levels in some studies,
particularly those studies conducted
using prothioconazole-desthio.
Reproduction studies in the rat with
prothioconazole and prothioconazole-
desthio suggest that these chemicals
may not be primary reproductive
toxicants. Acute and subchronic
neurotoxicity studies were conducted in
the rat using prothioconazole. A
developmental neurotoxicity study was
conducted in the rat using
prothioconazole-desthio.

The available data show that the
prothioconazole-desthio metabolite
produces toxicity at lower dose levels in
subchronic, developmental,
reproductive, and neurotoxicity studies
as compared with prothioconazole and
the two additional metabolites that were
tested.

The available carcinogenicity and/or
chronic studies in the mouse and rat,
using both prothioconazole and
prothioconazole-desthio, show no
increase in tumor incidence. Therefore,
EPA has concluded that
prothioconazole and its metabolites are
not carcinogenic, and are classified as
“Not likely to be Carcinogenic to
Humans” according to the 2005 Cancer
Guidelines.

Specific information on the studies
received and the nature of the adverse
effects caused by prothioconazole as
well as the no-observed-adverse-effect-
level (NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in document
“Prothioconazole. Human Health Risk
Assessment for Proposed Section 3 Uses
on Crop Group 15 and 16 (Cereal Grains
and Forage, Fodder and Straw of the
Cereal Grains Group Except Sweet Corn,
Sorghum and Rice) and Sweet Corn,”
pages 14 to 17 in docket ID number
EPA-HQ-OPP-2009-0279.

B. Toxicological Points of Departure and
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
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is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction

with the POD to calculate a safe
exposure level — generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD) — and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more

information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for prothioconazole used for
human risk assessment is shown in the
following Table.

TABLE—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR PROTHIOCONAZOLE FOR USE IN HUMAN RISK

ASSESSMENT

Exposure/Scenario

Point of Departure and Uncer-
tainty/Safety Factors

RfD, PAD, LOC for Risk Assess-
ment

Study and Toxicological Effects

Acute dietary
(Females 13—49 years of age)

NOAEL = 2.0milligrams/kilo-
grams/day (mg/kg/day)

Acute RfD = 0.02 mg/kg/day
aPAD = 0.02 mg/kg/day

Developmental Toxicity Study in
Rabbits

LOAEL = 10 mg/kg/day based on
structural alterations including

UFa = 10x
UFH = 10x
FQPA SF = 1x

malformed vertebral body and
ribs, arthrogryposis, and mul-
tiple malformations.

Chronic dietary

NOAEL = 1.1 mg/kg/day

(All populations) UFA = 10x cPAD = 0.01 mg/kg/day
UFu = 10x
FQPA SF = 1x

Chronic RfD = 0.01 mg/kg/day

Chronic/Oncogenicity ~ Study in
Rats

LOAEL = 8.0 mg/kg/day based
on liver histopathology
(hepatocellular vacuolation and
fatty change (single cell,
centrilobular, and periportal)).

UFA = extrapolation from animal to human (interspecies). UFy = potential variation in sensitivity among members of the human population
(intraspecies). FQPA SF = Food Quality Protection Act Safety Factor. PAD = population adjusted dose (a = acute, ¢ = chronic). RfD = reference

dose. Loc = level of concern.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to prothioconazole and its
metabolites and/or degradates, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing prothioconazole tolerances in
40 CFR 180.626. EPA assessed dietary
exposures from prothioconazole in food
as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

In estimating acute dietary exposure,
EPA used food consumption
information from the U.S. Department of
Agriculture (USDA) 1994-1996 and
1998 Nationwide Continuing Surveys of
Food Intake by Individuals (CSFII). As
to residue levels in food, EPA
conducted a moderately refined acute
dietary exposure assessment. Average
field trial values (because all of the
crops included in this assessment are
blended food forms, except sweet corn),
empirical processing factors, and
livestock maximum residues were

incorporated into the refined acute
assessment. The assessment also
assumed 100% crop treated (CT). Since
no observed effects would be
attributable to a single dose exposure for
the general U.S. population, females 13
to 49 years of age was the only
population subgroup included in the
acute assessment.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA 1994-1996 and 1998
CSFII. As to residue levels in food, EPA
conducted a moderately refined chronic
dietary exposure assessment. Empirical
processing factors, average field trial
residues, and livestock commodity
residues derived from feeding studies
and a reasonably balanced dietary
burden (RBDB) were incorporated into
the chronic assessment; 100% crop
treated was assumed.

iii. Cancer. EPA determines whether
quantitative cancer exposure and risk
assessments are appropriate for a food-
use pesticide based on the weight-of-
the-evidence from cancer studies and
other relevant data. Cancer risk is
quantified using a linear or non-linear
approach. If sufficient information on
the carcinogenic mode of action is
available, a threshold or non-linear

approach is used and a cancer RfD is
calculated based on an earlier non-
cancer key event. If carcinogenic mode
of action data are not available, or if the
mode of action data determines a
mutagenic mode of action, a default
linear cancer slope factor approach is
utilized.

Based on the data summarized in Unit
III.A., EPA has concluded that
prothioconazole is classified as “Not
Likely to be Carcinogenic to Humans.”
Therefore, a dietary exposure
assessment for the purpose of assessing
cancer risk is unnecessary.

iv. Anticipated residue and percent
crop treated (PCT) information. Section
408(b)(2)(E) of FFDCA authorizes EPA
to use available data and information on
the anticipated residue levels of
pesticide residues in food and the actual
levels of pesticide residues that have
been measured in food. If EPA relies on
such information, EPA must require
pursuant to FFDCA section 408(f)(1)
that data be provided 5 years after the
tolerance is established, modified, or
left in effect, demonstrating that the
levels in food are not above the levels
anticipated. For the present action, EPA
will issue such data call-ins as are
required by section 408(b)(2)(E) of
FFDCA and authorized under section
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408(f)(1) of FFDCA. Data will be
required to be submitted no later than
5 years from the date of issuance of
these tolerances. Average residues and
100 PCT were assumed for all food
commodities.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for prothioconazole in drinking water.
These simulation models take into
account data on the physical, chemical,
and fate/transport characteristics of
prothioconazole. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS) and Screening
Concentration in Ground Water (SCI-
GROW) models, the estimated drinking
water concentrations (EDWCs) of
prothioconazole for the acute dietary
risk assessment, the water concentration
value of 94.7 parts per billion (ppb) was
used to assess the contribution to
drinking water. For the chronic dietary
risk assessment, the water concentration
value of 84.3 ppb was used to assess the
contribution to drinking water. Modeled
estimates of drinking water
concentrations were directly entered
into the dietary exposure model.

3. From non-dietary exposure. The
term “residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Prothioconazole is not registered for
any specific use patterns that would
result in residential exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

Prothioconazole is a member of the
triazole-containing class of pesticides,
often referred to as the triazoles. EPA is
not currently following a cumulative
risk approach based on a common
mechanism of toxicity for the conazoles.
The conazole pesticides, as a whole,
tend to exhibit carcinogenic,
developmental, reproductive, and/or
neurological effects in mammals.
Additionally, all the members of this
class of compounds are capable of

forming, via environmental and
metabolic activities, 1,2,4-triazole,
triazolylalanine and/or triazolylacetic
acid. These metabolites have also been
shown to cause developmental,
reproductive, and/or neurological
effects. That these compounds,
however, have structural similarities
and share some common effects does
not alone show a common mechanism
of toxicity. Evidence is needed to
establish that the chemicals operate by
the same, or essentially the same
sequence of major biochemical events.
A number of potential events could
contribute to the toxicity of conazoles
(e.g., altered cholesterol levels, stress
responses, altered DNA methylation). At
this time, there is not sufficient
evidence to determine whether
conazoles share common mechanisms of
toxicity. Without such understanding,
there is no basis to make a common
mechanism of toxicity finding for the
diverse range of effects found.
Investigations into the conazoles are
currently being undertaken by the EPA’s
Office of Research and Development.
When the results of this research are
available, the Agency will make a
determination of whether there is a
common mechanism of toxicity and,
therefore, a basis for assessing
cumulative risk. For information
regarding EPA’s procedures for
cumulating effects from substances
found to have a common mechanism of
toxicity, see EPA’s website at http://
www.epa.gov/pesticides/cumulative.

To support existing tolerances and to
establish new tolerances for conazole
pesticides, including prothioconazole,
EPA conducted human health risk
assessments for exposure to 1,2 4-
triazole, triazolylalanine, and
triazolylacetic acid resulting from the
use of all current and pending uses of
triazole-containing pesticides (as of 9/1/
05). The risk assessment is a highly
conservative, screening-level evaluation
in terms of hazards associated with the
common metabolites (e.g., use of
maximum combination of uncertainty
factors) and potential dietary and non-
dietary exposures (i.e., high-end
estimates of both dietary and non-
dietary exposures). Acute and chronic
aggregate risk estimates associated with
these compounds are below the
Agency'’s level of concern for all
durations of exposure and for all
population subgroups, including those
of infants and children. The Agency’s
risk assessment for these common
metabolites is available in the
propiconazole reregistration docket at
http://www.regulations.gov, Docket ID
Number EPA-HQ-OPP-2005-0497.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
There is evidence of increased
susceptibility following prenatal/or
postnatal exposure in:

i. Rat developmental toxicity studies
with prothioconazole as well as its
prothioconazole-desthio and sulfonic
acid K salt metabolites.

ii. Rabbit developmental toxicity
studies with prothioconazole-desthio.

iii. A rat developmental neurotoxicity
study with prothioconazole-desthio; and

iv. Multi-generation reproduction
studies in the rat with prothioconazole-
desthio. Effects include skeletal
structural abnormalities, such as cleft
palate, deviated snout, malocclusion,
extra ribs, and developmental delays.
Available data also show that the
skeletal effects such as extra ribs are not
completely reversible after birth in the
rat, but persist as development
continues.

Although increased susceptibility was
seen in these studies, the Agency
concluded that there is a low concern
and no residual uncertainties for
prenatal and/or postnatal toxicity effects
of prothioconazole because:

e Developmental toxicity NOAELs
and LOAELs from prenatal exposure are
well characterized after oral and dermal
€XpOosure;

e The off-spring toxicity NOAELs and
LOAELs from postnatal exposures are
well characterized; and

e The NOAEL for the fetal effect,
malformed vertebral body and ribs, is
used for assessing acute risk of females
13 years and older and, because it is
lower than the NOAELs in other
developmental studies, is protective of
all potential developmental effects.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:
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i. The toxicity database for
prothioconazole is considered complete,
with the exception of required
functional immunotoxicity testing. The
Agency began requiring functional
immunotoxicity testing of all food and
non-food use pesticides on December
26, 2007. Although an immunotoxicity
study in the mouse is part of the
existing prothioconazole toxicity
database, this study as reported does not
satisfy the current guideline
requirements for an immunotoxicity
study (OPPTS 870.7800). As such, EPA
is requiring that an immunotoxicity
study be submitted which meets
guideline requirements. EPA has
evaluated the available prothioconazole
toxicity database (including the non-
guideline study in the mouse) to
determine whether an additional
database uncertainty factor is needed to
account for potential immunotoxicity.
In one chronic study in the rat (but not
in the mouse or dog), blood leukocyte
counts were significantly elevated at the
high dose level (750 mg/kg/day) along
with increased thrombocyte counts and
decreased hemoglobin. However, this
finding is made in the presence of
toxicity to a broad range of organ
systems such as the liver, urinary
bladder, kidney, thyroid, and decreased
body weight gains. In a chronic dog
study, splenic effects (increased spleen
weight with pigmentation and/or
fibrosiderotic plaques) were seen at 40
mg/kg/day and above, but these effects
are not considered to be indicative of
immunotoxicity, and occurred in the
presence of toxicity to the liver, kidney,
thyroid, and decreased body weights.
Furthermore, no signs of
immunotoxicity, such as changes in
leukocyte counts and albumin/globulin
ratio, changes in thymus and spleen
weights, or histopathological changes in
lymphoid tissues, were observed at dose
levels up to 400 mg/kg/day in the non-
guideline immunotoxicity study in the
mouse. There appears to be no basis for
concern for immunotoxicity,
particularly at the Points of Departure
(POD) for prothioconazole and its
metabolites which, at 2.0 and 1.1 mg/kg/
day (Acute and Chronic Reference Dose
(aRfD and cRfD), respectively) are two
orders of magnitude lower than the 400
and 750 mg/kg/day dose levels
mentioned in this Unit. This finding,
along with the absence of
immunotoxicity observed in the
subchronic and chronic studies with
prothioconazole and its metabolites
supports the reduction of the FQPA
factor to 1X in the interim, pending
receipt of an acceptable guideline
immunotoxicity study.

ii. There is an acceptable battery of
neurotoxicity studies including a
developmental neurotoxicity study.
Although offspring neurotoxicity was
found, characterized by peripheral
nerve lesions in the developmental
neurotoxicity studies on
prothioconazole-desthio, the increase
was seen only in the highest dose group
at 105 mg/kg/day, was not considered
treatment related, and a clear NOAEL
was established for this study.

iii. Although increased susceptibility
was seen in the developmental and
reproduction studies, the Agency
concluded that there is a low concern
and no residual uncertainties for
prenatal and/or postnatal toxicity effects
of prothioconazole for the reasons
explained in Unit II1.D.2.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessment
utilized empirical processing factors,
100% crop treated, average crop field
trial residue levels, and livestock
maximum residues. Results from
ruminant feeding studies and poultry
metabolism studies were used to
determine the maximum residue levels
for livestock commodities. The crop
field trials were performed using
maximum application rates and
minimum pre-harvest intervals. EPA
made conservative (protective)
assumptions in the ground and surface
water modeling used to assess exposure
to prothioconazole in drinking water.
These assessments will not
underestimate the exposure and risks
posed by prothioconazole.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

Based on the proposed and existing
crop uses for prothioconazole, dietary
aggregate exposures (i.e., food plus
drinking water) are anticipated. There
are no residential uses for
prothioconazole and, therefore, no
residential exposures are anticipated.
Consequently, only dietary (food plus
drinking water) exposures were
aggregated for this assessment.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
prothioconazole will occupy 38% of the
aPAD for females 13 to 49 years of age,
the population group receiving the
greatest exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to
prothioconazole from food and water
will utilize 21% of the cPAD for the
general U.S. population and 62% of the
cPAD for all infants <1 year old, the
population group receiving the greatest
exposure. There are no residential uses
for prothioconazole.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level). Because there is no
residential exposure, prothioconazole is
not expected to pose a short-term risk.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).
Because there is no residential
exposure, prothioconazole is not
expected to pose an intermediate-term
risk.

5. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of carcinogenicity in two
adequate rodent carcinogenicity studies,
prothioconazole is not expected to pose
a cancer risk to humans.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to
prothioconazole residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

Adequate liquid chromatography
methods with tandem mass
spectrometry detection (LC/MS/MS) are
available to enforce the tolerance
expression. The method may be
requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305-2905; e-mail address:
residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
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international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint U.N.
Food and Agriculture Organization/
World Health Organization food
standards program, and it is recognized
as an international food safety
standards-setting organization in trade
agreements to which the United States
is a party. EPA may establish a tolerance
that is different from a Codex MRL;
however, FFDCA section 408(b)(4)
requires that EPA explain the reasons
for departing from the Codex level.

The Codex has established MRLs for
residues of desthio-prothioconazole in
barley at 0.2 ppm (04/2010), and in oats,
rye, and wheat at 0.05 ppm each and in
the fodder (dry) of cereal grains at 4
ppm and in the straw (dry) of cereal
grains at 5 ppm. There are currently no
established Mexican MRLs for
prothioconazole. Canadian MRLs have
been established for prothioconazole per
se in/on several commodities, including
barley (0.35 ppm), wheat (0.07 ppm),
meat byproducts of cattle, goats, horses
and sheep (0.2 ppm), meat byproducts
of hogs (0.05 ppm), liver of poultry (0.02
ppm), meat of cattle, goats, horses, and
sheep (0.02 ppm), and milk (0.02 ppm).
Harmonization of the proposed
tolerances with the existing Codex for
prothioconazole is not possible at this
time because of differences in tolerance
expression and use patterns. The MRL
expression for Codex is
prothioconazole-desthio and is thus not
compatible with the U.S. tolerance
definition, the sum of prothiocoanzole
and prothioconazole-desthio. Much of
the Codex cereal grain supervised field
trial data is from Europe, where the use
pattern is different resulting in lower
measured residues. The straw numerical
value (5 ppm) is matched between the
U.S. and Codex.

The tolerance definition for plant
commodities in Canada were recently
changed (02/10/2010) and is now
harmonized with the U.S. residue
definition. The barley tolerance of
Canada agrees with the recommended
U.S. tolerance for cereal grains (except
sweet corn, sorghum, and rice) of 0.35
ppm. However, the Canadian tolerance
for wheat is lower (0.07 ppm) than the
recommended U.S. group tolerance. The
0.07 ppm value is the current U.S.
tolerance value for wheat, but will be
replaced by the cereal grain group
tolerance. Canada does not routinely
establish animal feed commodity

tolerances, and therefore there are no
harmonization issues with forage,
stover, hay, and straw.

C. Response to Comments

One comment was received from an
anonymous source objecting to
establishment of tolerances and stating
that the Agency is not protecting human
health. The response contained no
scientific data or evidence to rebut the
Agency'’s conclusion that there is a
reasonable certainty that no harm will
result from aggregate exposure to
prothioconazole, including all
anticipated dietary exposures and other
exposures for which there is reliable
information.

D. Revisions to Petitioned-For
Tolerances

Prothioconazole tolerances for crop
commodities listed in 40 CFR
180.626(a)(1) are expressed in terms of
the combined residues of the fungicide
prothioconazole and prothioconazole-
desthio, calculated as parent. EPA has
also revised the tolerance expression to
clarify (1) that, as provided in section
408(a)(3) of FFDCA, the tolerance covers
metabolites and degradates of
prothioconazole not specifically
mentioned; and (2) that compliance
with the specified tolerance levels is to
be determined by measuring only the
specific compounds mentioned in the
tolerance expression.

Tolerances are established for
residues of prothioconazole, 2-[2-(1-
chlorocylcopropyl)-3-(2-chlorophenyl)-
2-hydroxypropyl]-1,2-dihydro-3H-1,2,4-
triazole-3-thion, including its
metabolites and degradates, in or on the
commodities in the table below.
Compliance with the tolerance levels
specified below is to be determined by
measuring only prothioconazole and its
metabolite prothioconazole-desthio, or
o-(1-chlorocyclopropyl)-o-[(2-
chlorophenyl)methyl]-1H-1,2,4-triazole-
1-ethanol, calculated as parent in or on
the commodity.

Tolerances are established for
residues of prothioconazole, 2-[2-(1-
chlorocylcopropyl)-3-(2-chlorophenyl)-
2-hydroxypropyll-1,2-dihydro-3H-1,2,4-
triazole-3-thion, including its
metabolites and degradates, in or on the
commodities in the table below.
Compliance with the tolerance levels
specified below is to be determined by
measuring only prothioconazole and its
metabolites prothioconazole-desthio, or
o-(1-chlorocyclopropyl)-a-[(2-
chlorophenyl)methyl]-1H-1,2,4-triazole-
1-ethanol, and conjugates that can be
converted to these two compounds by
acid hydrolysis, calculated as parent in
or on the commodity.

The proposed tolerance of 0.02 ppm
for combined residues in/on sweet corn
K+CWHR should be increased to 0.04
ppm (reflecting the combined limit of
quantitation of 0.02 ppm each for
prothioconazole and prothioconazole-
desthio).

The proposed tolerances of 7 ppm for
sweet corn forage and 8 ppm for sweet
corn stover should be removed. These
commodities will be covered by the
tolerance for group 16 grain, cereal,
forage and group 16, cereal, grain,
stover, respectively.

With the establishment of the
requested crop group tolerances for
group 15 and 16, the established
tolerances for the following
commodities are no longer necessary
and should be removed: barley, grain;
barley, hay; barley, straw; wheat, forage;
wheat, grain; wheat, hay; and wheat,
straw.

V. Conclusion

Therefore, tolerances are established
for residues of prothioconazole, 2-[2-(1-
chlorocylcopropyl)-3-(2-chlorophenyl)-
2-hydroxypropyl]-1,2-dihydro-3H-1,2,4-
triazole-3-thion, including its
metabolites and degradates, in or on
grain, cereal, group 15, except sweet
corn, sorghum, and rice at 0.35 ppm;
grain, cereal, group 16, except sorghum
and rice; forage at 8.0 ppm; grain, cereal,
group 16, except sorghum and rice;
stover at 10 ppm; grain, cereal, group
16, except sorghum and rice; hay at 7.0
ppm; grain, cereal, group 16, except
sorghum and rice; straw at 5.0 ppm.;
corn, sweet, kernel plus cob with husks
removed at 0.04 ppm.

Further, the EPA is revoking the
following eight existing tolerances
because they are no longer needed as a
result of this rule: barley, grain; barley,
hay; barley, straw; wheat, forage; wheat,
grain; wheat, hay; and wheat, straw. The
EPA is also revising the prothioconazole
crop and animal tolerance expressions.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
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entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Public Law 104—4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will

submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 21, 2010.
Daniel J. Rosenblatt,
Acting Director, Registration Division, Office
of Pesticide Programs.
m Therefore, 40 CFR chapterIis
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
m 2. Amend § 180.626 as follows:

a. Revise the introductory text to
paragraph (a)(1).

b. Remove from the table in paragraph
(a)(1) existing entries for barley, grain;
barley, hay; barley, straw; wheat, forage;
wheat, grain; wheat, hay; and wheat,
straw.

c. Add alphabetically new
commodities to the table in paragraph
(a)(2).

d. Revise the introductory text to
paragraph (a)(2).

The added and revised text read as
follows:

§180.626 Prothioconazole; tolerances for
residues.

(a)* * *(1) Tolerances are
established for residues of
prothioconazole, 2-[2-(1-
chlorocylcopropyl)-3-(2-chlorophenyl)-
2-hydroxypropyl]-1,2-dihydro-3H-1,2,4-
triazole-3-thion, including its
metabolites and degradates, in or on the
commodities in the table below.
Compliance with the tolerance levels
specified below is to be determined by
measuring only prothioconazole and its
metabolite prothioconazole-desthio, or
o-(1-chlorocyclopropyl)-o-[(2-
chlorophenyl)methyl]-1H-1,2,4-triazole-
1-ethanol, calculated as parent in or on
the commodity.

Commodity Parts per million

* * * * *

Corn, sweet, kernel plus
cob with husks re-
moved

0.04

Commodity Parts per million

* * * * *

Grain, cereal, forage,
fodder and straw,
group 16, except sor-

ghum, and rice; forage 8.0
Grain, cereal, forage,

fodder and straw,

group 16, except sor-

ghum, and rice; hay .... 7.0

Grain, cereal, forage,
fodder and straw,
group 16, except sor-
ghum, and rice; stover 10

Grain, cereal, forage,
fodder and straw,
group 16, except sor-

ghum, and rice; straw 5.0
Grain, cereal, group 15,
except sweet corn, sor-
............ 0.35

ghum, and rice
* *

(2) Tolerances are established for
residues of prothioconazole, 2-[2-(1-
chlorocylcopropyl)-3-(2-chlorophenyl)-
2-hydroxypropyl]-1,2-dihydro-3H-1,2,4-
triazole-3-thion, including its
metabolites and degradates, in or on the
commodities in the table below.
Compliance with the tolerance levels
specified below is to be determined by
measuring only prothioconazole and its
metabolites prothioconazole-desthio, or
o-(1-chlorocyclopropyl)-a-[(2-
chlorophenyl)methyl]-1H-1,2,4-triazole-
1-ethanol, and conjugates that can be
converted to these two compounds by
acid hydrolysis, calculated as parent in

or on the commodity.
* * * * *

[FR Doc. 2010-12922 Filed 5-27-10 8:45 am]
BILLING CODE 6560-50-S

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64

[CG Docket No. 03—123; WC Docket No.
05-196; FCC 08-275]

Telecommunications Relay Services,
Speech-to-Speech Services, E911
Requirements for IP-Enabled Service
Providers

AGENCY: Federal Communications
Commission

ACTION: Final rule; announcement of
effective date.

SUMMARY: In this document, the
Commission announces that the Office
of Management and Budget (OMB) has
approved, for a period of three years, the
information collection requirements
associated with the Commission’s
Telecommunications Relay Services,
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Speech—to—Speech Services, E911
Requirements for [P-Enabled Service
Providers, Report Order and Order on
Reconsideration (Second Report and
Order). This document is consistent
with the Second Report and Order,
which stated that the Commission
would publish a document in the
Federal Register announcing the
effective date of the revised rules.
DATES: The rules published at 73 FR
79683, December 30, 2008, are effective
May 28, 2010.

FOR FURTHER INFORMATION CONTACT:
Gregory Hlibok, Disability Rights Office,
Consumer and Governmental Affairs
Bureau, at (202) 559-5158 (voice) or
(202) 418-0431(TTY), or email:
Gregory.Hlibok@fcc.gov.

SUPPLEMENTARY INFORMATION: This
document announces that, on November
23, 2009, OMB approved, for a period of
three years, the information collection
requirements contained in the
Commission’s Second Report and Order
and in the Commission’s rules at 47 CFR
64.605, FCC 08-275, published at 73 FR
79683, December 30, 2008. The OMB
Control Number is 3060-1089. The
Commission publishes this document as
an announcement of the effective date of
the revised rules. If you have any
comments on the burden estimates
listed below, or how the Commission
can improve the collections and reduce
any burdens caused thereby, please
contact Cathy Williams, Federal
Communications Commission, Room 1—
(€823, 445 12th Street, SW, Washington,
DC 20554. Please include the OMB
Control Number, 3060-1089, in your
correspondence. The Commission will
also accept your comments via the
Internet if you send them to
PRA@fcc.gov and
Cathy.Williams@fcc.gov.

To request materials in accessible
formats for people with disabilities
(Braille, large print, electronic files,
audio format), send an e—mail to
fcc504@fcc.gov or call the Consumer
and Governmental Affairs Bureau at
(202) 418-0530 (voice), (202) 418—0432
(TTY).

SYNOPSIS

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507),
the FCC is notifying the public that it
received OMB approval on November
23, 2009, for the information collection
requirements contained in the
Commission’s Second Report and Order
and the Commission’s rules at 47 CFR
64.605. The OMB Control Number is
3060-1089. The total annual reporting
burden for respondents for these
collections of information, including the
time for gathering and maintaining the

collection of information, is estimated to
be: 12 respondents, 5,608,692 responses,
total annual burden hours of 206,061
hours, and $4,251,635 in total annual
costs.

Under 5 CFR 1320, an agency may not
conduct or sponsor a collection of
information unless it displays a current,
valid OMB Control Number.

No person shall be subject to any
penalty for failing to comply with a
collection of information subject to the
Paperwork Reduction Act that does not
display a current valid OMB Control
Number.

The foregoing document is required
by the Paperwork Reduction Act of
1995, Public Law 104-13, October 1,
1995, and 44 U.S.C. 3507.

Federal Communications Commission.
Marlene H. Dortch,

Secretary,

Office of the Secretary,

Office of Managing Director.

[FR Doc. 2010-12810 Filed 5—-27-10; 8:45 am]
BILLING CODE 6712-01-S

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Part 389
[Docket No. FMCSA-2009-0354]
RIN 2126-AB23

Direct Final Rulemaking Procedures

AGENCY: Federal Motor Carrier Safety
Administration (FMCSA), DOT.

ACTION: Final rule.

SUMMARY: FMCSA amends its
regulations by establishing direct final
rulemaking procedures for use on
routine or noncontroversial rules. Under
these procedures, FMCSA will make
regulatory changes that will become
effective a specified number of days
after the date of publication in the
Federal Register, unless FMCSA
receives written adverse comment(s) or
written notice of intent to submit
adverse comment(s) by the date
specified in the direct final rule. These
new procedures will expedite the
promulgation of routine or
noncontroversial rules by reducing the
time and resources necessary to
develop, review, clear, and publish
separate proposed and final rules.
FMCSA will not use the direct final rule
procedures for complex or controversial
issues.

DATES: Effective Date: May 28, 2010.

ADDRESSES: Docket: For access to the
docket to read background documents
including those referenced in this
document, or to read comments
received, go to http://
www.regulations.gov by searching
Docket ID number FMCSA 2009-0354 at
any time or to the ground floor, room
W12-140, DOT Building, 1200 New
Jersey Avenue, SE., Washington, DC,
20590, between 9 a.m. and 5 p.m. e.t.,
Monday through Friday, except Federal
holidays.

Privacy Act: Anyone is able to search
the electronic form for all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review U.S. Department of
Transportation’s (DOT) complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19476) or you may visit http://
dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
Bivan R. Patnaik, Chief, Regulatory
Development Division, Federal Motor
Carrier Safety Administration, 1200
New Jersey Avenue, SE., Washington,
DC 20590, (202) 366—8092.

SUPPLEMENTARY INFORMATION:
Background

The Administrative Procedure Act
(APA) (5 U.S.C. 553) specifically
provides that notice and comment
rulemaking procedures are not required
where the Agency determines that there
is good cause to dispense with them.
Generally, good cause exists where the
procedures are impracticable,
unnecessary, or contrary to the public
interest. 5 U.S.C. 553(b)(B). FMCSA
proposes to use direct final rulemaking
to streamline the rulemaking process
where the rule is noncontroversial and
the Agency does not expect adverse
comment.

Direct final rulemaking will make
more efficient use of FMCSA resources
by reducing the time and resources
necessary to develop, review, clear, and
publish separate proposed and final
rules for rules the Agency expects to be
noncontroversial and unlikely to result
in adverse public comment. A number
of Federal agencies use this process,
including various Department of
Transportation operating
administrations. For example, on
January 30, 2004, the Office of the
Secretary of Transportation published a
final rule adopting direct final rule
procedures (69 FR 4455) and the Federal
Railroad Administration published a
final rule adopting direct final rule



29916

Federal Register/Vol.

75, No. 103/Friday, May 28, 2010/Rules and Regulations

procedures on March 7, 2007 (72 FR
10086).

Direct Final Rule Procedures Notice of
Proposed Rulemaking (NPRM)

FMCSA proposed direct final
rulemaking procedures in an NPRM
published on March 17, 2010, in the
Federal Register (75 FR 12720). The
NPRM described the process of how
FMCSA will determine whether a
particular rulemaking is
noncontroversial and unlikely to result
in adverse comments. The NPRM also
described how FMCSA determines
whether a comment is adverse or not.

Discussion of Comments Received on
the NPRM

FMCSA provided a 30-day comment
period that ended on April 16, 2010. In
response, the Agency received three
comments and one question on the
NPRM.

The Commercial Vehicle Safety
Alliance, Advocates for Highway and
Auto Safety (Advocates), and the
American Trucking Associations
submitted comments supporting the
direct final rule procedures that were
proposed in the NPRM. Advocates
additionally stated that FMCSA should
not use direct final rule procedures on
safety-related rules, as these rules
should be considered controversial and
subject to full public notice and
comment proceedings. They further
maintain that FMCSA'’s granting of
applications for waivers and two-year
exemptions, under 49 U.S.C. 31315(a)
and (b), and the renewal of such
exemptions, should always be treated as
controversial and subject to full public
notice and comment procedures. As
stated in the NPRM, FMCSA will use
the direct final rule process for routine
and noncontroversial rules. In the event
that FMCSA publishes a direct final rule
on an action that proves to be
controversial, the public will have
sufficient time and opportunity to
submit adverse comments, or submit
notices of intent to file adverse
comments by the date specified in the
direct final rule. If this occurs, FMCSA
will publish a notice in the Federal
Register withdrawing the direct final
rule before it goes into effect.

Arkema Incorporated inquired about
the number of days FMCSA is
considering for a direct final rule to
become effective after the date of
publication in the Federal Register. As
FMCSA intends to use the direct final
rule process for routine and
noncontroversial rules, the Agency will
typically use 60 days after the date of
publication in the Federal Register for
the direct final rule to go into effect and

30 days after the date of publication in
the Federal Register for the submission
of adverse comments or notices of intent
to submit adverse comments. FMCSA
has the discretion to use a longer time
period for a direct final rule to go into
effect and a longer period for the
submission of adverse comments if the
Agency determines that it is necessary.
If FMCSA receives adverse comments,
or receives notice of intent to file
adverse comments by the date specified
in the direct final rule, it will publish

a notice in the Federal Register
withdrawing the direct final rule before
it goes into effect.

Regulatory Analyses and Notices

FMCSA has determined that this
action is not a significant regulatory
action under Executive Order 12866 or
under DOT’s Regulatory Policies and
Procedures. There are no costs
associated with the final rule. There will
be some cost savings in Federal Register
publication costs and may be savings in
efficiencies for the public and FMCSA
personnel in eliminating duplicative
reviews. I certify that this rule will not
have a significant impact on a
substantial number of small entities.
Finally, FMCSA states that there are no
Federalism implications.

Paperwork Reduction Act

This rulemaking contains no
information collection requirements
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3520).

Unfunded Mandates Reform Act

FMCSA has determined that the
requirements of Title II of the Unfunded
Mandates Act of 1995 do not apply to
this final rule.

Environment

FMCSA considered the environmental
impacts of this final rule under the
National Environmental Policy Act of
1969, and determined it is categorically
excluded from further environmental
analysis under FMCSA Order 5610.1
paragraph 6.x of Appendix 2. FMCSA
Order 5610.1 was published on March
1, 2004 (69 FR 9680). A Categorical
Exclusion Determination is available for
inspection or copying in the
regulations.gov Web site listed under
ADDRESSES.

List of Subjects in 49 CFR Part 389

Rulemaking procedures.

m For the reasons set forth in the
preamble, FMCSA amends 49 CFR Part
389 as follows:

PART 389—[AMENDED]

m 1. The authority citation for 49 CFR
part 389 is revised to read as follows:

Authority: 49 U.S.C. 113, 501 et seq.,
subchapters I and III of chapter 311, chapter
313, and 31502; 42 U.S.C 4917; and 49 CFR
1.73

m 2. Section 389.11 is revised to read as
follows:

§389.11 General.

Except as provided in § 389.39, Direct
final rulemaking procedures, unless the
Administrator, for good cause, finds a
rule is impractical, unnecessary, or
contrary to the public interest, and
incorporates such a finding and a brief
statement for the reason for it in the
rule, a notice of proposed rulemaking
must be issued, and interested persons
are invited to participate in the
rulemaking proceedings involving rules
under an Act.

m 3. Add new § 389.39 toread as
follows:

§389.39 Direct final rulemaking
procedures

A direct final rule makes regulatory
changes and states that those changes
will take effect on a specified date
unless FMCSA receives an adverse
comment or notice of intent to file an
adverse comment by the date specified
in the direct final rule published in the
Federal Register.

(a) Types of actions appropriate for
direct final rulemaking. Rules that the
Administrator determines to be non-
controversial and unlikely to result in
adverse public comments may be
published in the final rule section of the
Federal Register as direct final rules.
These include non-controversial rules
that:

(1) Make non-substantive
clarifications or corrections to existing
rules;

(2) Incorporate by reference the latest
or otherwise updated versions of
technical or industry standards;

(3) Affect internal FMCSA procedures
such as filing requirements and rules
governing inspection and copying of
documents;

(4) Update existing forms; and

(5) Make minor changes to rules
regarding statistics and reporting
requirements, such as a change in
reporting period (for example, from
quarterly to annually) or eliminating a
type of data collection no longer
necessary.

(b) Adverse comment. An adverse
comment is a comment that FMCSA
judges to be critical of the rule, to
suggest that the rule should not be
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adopted, or to suggest that a change
should be made to the rule. Under the
direct final rule process, FMCSA does
not consider the following types of
comments to be adverse:

(1) Comments recommending another
rule change, unless the commenter
states that the direct final rule will be
ineffective without the change;

(2) Comments outside the scope of the
rule and comments suggesting that the
rule’s policy or requirements should or
should not be extended to other Agency
programs outside the scope of the rule;

(3) Comments in support of the rule;
or

(4) Comments requesting clarification.

(c) Confirmation of effective date.
FMCSA will publish a confirmation rule
document in the Federal Register, if it
has not received an adverse comment or
notice of intent to file an adverse
comment by the date specified in the
direct final rule. The confirmation rule
document tells the public the effective
date of the rule.

(d) Withdrawal of a direct final rule.

(1) If FMCSA receives an adverse
comment or a notice of intent to file an
adverse comment within the comment
period, it will publish a rule document
in the Federal Register, before the
effective date of the direct final rule,
advising the public and withdrawing
the direct final rule.

(2) If FMCSA withdraws a direct final
rule because of an adverse comment, the
Agency may issue a notice of proposed
rulemaking if it decides to pursue the
rulemaking.

Issued on: May 24, 2010.
Anne S. Ferro,
Administrator.
[FR Doc. 2010-12834 Filed 5-27-10; 8:45 am]
BILLING CODE 4910-EX-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 21

[FWS—-R9-MB-2010-0020; 91200-1231—
9BPP]

RIN 1018—-AX09

Migratory Bird Permits; Changes in the
Regulations Governing Migratory Bird
Rehabilitation

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service, published a final rule
in the Federal Register on October 27,
2003, to create regulations governing

migratory bird rehabilitation in the
United States. Before creation of those
regulations, rehabilitators were required
to obtain a special purpose permit to
engage in rehabilitation activities. The
language in the final paragraph of the
2003 regulations dealt with the
transition of special purpose permit
holders to operation under the new
rehabilitation permit regulations. This
paragraph is no longer relevant, so we
remove it from the regulation.

DATES: This regulations change will be
effective on May 28, 2010.

FOR FURTHER INFORMATION CONTACT: Dr.
George T. Allen, Division of Migratory
Bird Management, U.S. Fish and
Wildlife Service, 703—-358-1825.
SUPPLEMENTARY INFORMATION:

Background

On October 27, 2003, we published a
final rule in the Federal Register (68 FR
61123) to establish regulations for the
issuance of permits to rehabilitate
migratory birds in the United States.
These regulations are at 50 CFR 21.31.
Prior to issuance of the rehabilitation
permit rule, migratory bird
rehabilitators were required to obtain a
special use permit to engage in
rehabilitation activities. The last
paragraph in the rehabilitation permit
rule dealt with how we would handle
issuing permits during the transition to
the (then) new regulations. Since
publication of that rule, all persons
interested in having a permit to
rehabilitate migratory birds must have
transitioned from a special purpose
permit to a rehabilitation permit.
Because special purpose permits are
valid for only 3 years, all of those
permits in existence in 2003 have
expired by now.

Therefore, the text in 50 CFR 21.31(i),
“Will I need to apply for a new permit
under this section if I already have a
special purpose permit to rehabilitate
birds, issued under § 21.27 (Special
purpose permits)?” is no longer needed.
With this final rule, our only change to
the rehabilitation regulations is to
remove all of the language under
paragraph (i). This change is simply a
ministerial administrative action to
remove text that is no longer necessary
from the Code of Federal Regulations
and, therefore, will have no substantive
effect on the general public.

Administrative Procedure

In accordance with section 553
(b)(3)(B) of the Administrative
Procedure Act (5 U.S.C. 551 et seq.), we
are issuing this final rule without prior
opportunity for public comment
because public notice and comment

procedures are unnecessary. We find
that good cause exists to delete
paragraph (i) of section 21.31 without
going through the public-notice-and-
comment procedure because the
transition language is anachronistic and
no public input received through an
open comment period could justify
retention of this paragraph. For the same
reasons stated above, we find that there
is good cause to have this final rule take
effect immediately upon publication in
the Federal Register (5 U.S.C. 553(d)(3).

Required Determinations
Regulatory Planning and Review

The Office of Management and Budget
(OMB) has determined that this rule is
not significant under Executive Order
12866. OMB bases its determination
upon the following four criteria:

a. Whether the rule will have an
annual effect of $100 million or more on
the economy or adversely affect an
economic sector, productivity, jobs, the
environment, or other units of the
government.

b. Whether the rule will create
inconsistencies with other Federal
agencies’ actions.

c. Whether the rule will materially
affect entitlements, grants, user fees,
loan programs, or the rights and
obligations of their recipients.

d. Whether the rule raises novel legal
or policy issues.

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act (SBREFA) of 1996 (Pub. L.
104-121)), whenever an agency is
required to publish a notice of
rulemaking for any proposed or final
rule, it must prepare and make available
for public comment a regulatory
flexibility analysis that describes the
effect of the rule on small entities (that
is, small businesses, small
organizations, and small government
jurisdictions). However, no regulatory
flexibility analysis is required if the
head of an agency certifies the rule will
not have a significant economic impact
on a substantial number of small
entities.

SBREFA amended the Regulatory
Flexibility Act to require Federal
agencies to provide the statement of the
factual basis for certifying that a rule
will not have a significant economic
impact on a substantial number of small
entities. We have examined this rule’s
potential effects on small entities as
required by the Regulatory Flexibility
Act, and have determined that this
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action will not have a significant
economic impact on a substantial
number of small entities because the
change in the regulation is simply to
eliminate language that is no longer
needed. Consequently, we certify that
because this rule will not have a
significant economic effect on any
entity, let alone a substantial number of
small entities, a regulatory flexibility
analysis is not required.

This rule is not a major rule under the
SBREFA (5 U.S.C. 804(2)). It will not
have a significant economic impact on
a substantial number of small entities.

a. This rule does not have an annual
effect on the economy of $100 million
or more. There are no costs to
permittees or any other part of the
economy associated with these
regulation changes.

b. This rule will not cause a major
increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions. The
practice of migratory bird rehabilitation
does not significantly affect costs or
prices in any sector of the economy.

c. This rule will not have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of U.S.-based
enterprises to compete with foreign-
based enterprises. Neither regulation
nor practice of migratory bird
rehabilitation significantly affects
business activities.

Unfunded Mandates Reform Act

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.), we have determined the following:

a. This rule will not “significantly or
uniquely” affect small governments. A
small government agency plan is not
required. Neither regulation nor practice
of migratory bird rehabilitation affects
small government activities.

b. This rule will not produce a
Federal mandate of $100 million or
greater in any year; i.e., it is not a
“significant regulatory action” under the
Unfunded Mandates Reform Act. No
revisions of State, tribal, or territorial
regulations will be necessary.

Takings

In accordance with E.O. 12630, the
rule does not have significant takings
implications. A takings implication
assessment is not required. This rule

does not contain a provision for taking
of private property.

Federalism

This rule does not have sufficient
Federalism effects to warrant
preparation of a Federalism assessment

under E.O. 13132. It will not interfere
with the States’ abilities to manage
themselves or their funds. No significant
economic impacts are expected to result
from the regulation of migratory bird
rehabilitation.

Civil Justice Reform

In accordance with E.O. 12988, the
Office of the Solicitor has determined
that the rule does not unduly burden the
judicial system and meets the
requirements of sections 3(a) and 3(b)(2)
of the Order.

Paperwork Reduction Act

We examined this rule under the
Paperwork Reduction Act of 1995. OMB
has approved the information collection
requirements of the Migratory Bird
Permits Program and assigned OMB
control number 1018-0022, which
expires November 30, 2010. This rule
does not change the approved
information collection. Information
from the collection is used to ensure
that rehabilitation permit applicants are
qualified and that their activities are
documented. A Federal agency may not
conduct or sponsor and a person is not
required to respond to a collection of
information unless it displays a
currently valid OMB control number.

National Environmental Policy Act

We evaluated the environmental
impacts of the change to the regulations,
and determined that, within the spirit
and intent of the Council on
Environmental Quality’s regulations for
implementing the National
Environmental Policy Act (NEPA), and
other statutes, orders, and policies that
protect fish and wildlife resources, the
regulatory change does not have a
significant effect on the human
environment. Under the guidance in
Appendix 1 of the Department of the
Interior Manual at 516 DM 8, we
conclude that the regulatory change is
categorically excluded because it has
“no or minor potential environmental
impact” (516 DM 8.5(A)(1)). No more
comprehensive NEPA analysis of the
regulations change is required.

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951), Executive
Order 13175, and 512 DM 2, we have
evaluated potential effects on Federally
recognized Indian Tribes and have
determined that this rule will not
interfere with tribes’ ability to manage
themselves or their funds or to regulate

migratory bird rehabilitation on tribal
lands.

Energy Supply, Distribution, or Use

E.O. 13211 requires agencies to
prepare Statements of Energy Effects
when undertaking certain actions.
Because this rule only affects the
practice of migratory bird rehabilitation
in the United States, it is not a
significant regulatory action under E.O.
12866, and will not significantly affect
energy supplies, distribution, or use. No
Statement of Energy Effects is required.

Environmental Consequences of the
Proposed Action

This action has no environmental or
socioeconomic impacts.

Compliance With Endangered Species
Act Requirements

Section 7 of the Endangered Species
Act (ESA) of 1973, as amended (16
U.S.C. 1531 et seq.), requires that “The
Secretary [of the Interior] shall review
other programs administered by him
and utilize such programs in
furtherance of the purposes of this
chapter” (16 U.S.C. 1536(a)(1)). It further
states that the Secretary must “insure
that any action authorized, funded, or
carried out * * * is not likely to
jeopardize the continued existence of
any endangered species or threatened
species or result in the destruction or
adverse modification of [critical]
habitat” (16 U.S.C. 1536(a)(2)). This
regulatory change will not affect
threatened or endangered species or
their habitats in the United States.

List of Subjects in 50 CFR Part 21

Exports, Hunting, Imports, Reporting
and recordkeeping requirements,
Transportation, Wildlife.

m For the reasons stated in the preamble,
we amend subpart C of part 21,
subchapter B, chapter I, title 50 of the
Code of Federal Regulations, as follows:

PART 21—MIGRATORY BIRD PERMITS

m 1. The authority citation for part 21
continues to read as follows:

Authority: Migratory Bird Treaty Act, 40
Stat. 755 (16 U.S.C. 703—12); Public Law 95—
616, 92 Stat. 3112 (16 U.S.C. 712(2)); Pub. L.
106-108, 113 Stat. 1491, Note Following 16
U.S.C. 703.

§21.31 [Amended]

m 2. Amend § 21.31 by removing
paragraph (i).
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Dated: May 17, 2010.
Thomas L. Strickland,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 2010-12882 Filed 5—-27-10; 8:45 am]
BILLING CODE P
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Federal Register
Vol. 75, No. 103

Friday, May 28, 2010

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Rural Business-Cooperative Service
7 CFR Parts 1951 and 4284

RIN 0570-AA79

Value-Added Producer Grant Program

AGENCY: Rural Business-Cooperative
Service, USDA.

ACTION: Proposed rule.

SUMMARY: The Food, Conservation, and
Energy Act of 2008 (the Act), amends
section 231 of the Agricultural Risk
Protection Act of 2000, which
established the Value-Added Producer
Grant Program. This program will be
administered by the Rural Business-
Cooperative Service. Under the
proposed program, grants will be made
to help eligible producers of agricultural
commodities enter into or expand value-
added activities including the
development of feasibility studies,
business plans, and marketing
strategies. The program will also
provide working capital for expenses
such as implementing an existing viable
marketing strategy. The Agency
proposes to implement the program to
meet the goals and requirements of the
Act.

The Agency is also proposing an
amendment to existing regulations that
would allow the delegation of the post-
award servicing of the proposed
program to USDA State Office
personnel. Please note that this
amendment would only affect the post-
award servicing of the grant and would
not affect the process for awarding
grants, which would still occur at the
National office.

DATES: Comments on the proposed rule
must be received on or before June 28,
2010 to be assured of consideration. A
30-day comment period is provided for
interested persons to comment on the
regulatory provisions of this proposed
rule. The Agency has determined that a
30-day comment period, rather than the
traditional 60 day comment period, is

appropriate in order to provide a
sufficient amount of time to comment
while ensuring program performance
during the current fiscal year. This
action will also provide applicants more
time to develop quality applications for
the program with minimal disruptions
in ongoing farming activities.

The comment period for the
information collection under the
Paperwork Reduction Act of 1995
continues through July 27, 2010.

ADDRESSES: You may submit comments
to this proposed rule by any of the
following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments
electronically.

e Mail: Submit your written
comments via the U.S. Postal Service to
the Branch Chief, Regulations and
Paperwork Management Branch, U.S.
Department of Agriculture, Stop 0742,
1400 Independence Avenue, SW.,
Washington, DC 20250-0742.

e Hand Delivery/Courier: Submit
your written comments via Federal
Express mail, or other courier service
requiring a street address, to the Branch
Chief, Regulations and Paperwork
Management Branch, U.S. Department
of Agriculture, 300 7th Street, SW., 7th
Floor, Washington, DC 20024.

All written comments will be
available for public inspection during
regular work hours at the 300 7th Street,
SW, 7th Floor address listed above.

FOR FURTHER INFORMATION CONTACT:
Andrew Jermolowicz USDA, Rural
Development, Rural Business-
Cooperative Service, Room 4016, South
Agriculture Building, Stop 3250, 1400
Independence Avenue, SW.,
Washington, DC 20250-3250,
Telephone: (202) 720-7558, E-mail
CPGrants@wdc.usda.gov.

SUPPLEMENTARY INFORMATION:
I. Background
A. Statutory Authority

Section 231 of the Agriculture Risk
Protection Act of 2000 (Pub. L. 106—-224)
as amended by section 6202 of the Food,
Conservation, and Energy Act of 2008
(Pub. L. 110-246) (see 7 U.S.C. 1621
note) authorizes the establishment of the
Value-Added Agricultural Product
Market Development grants, also known
as Value-Added Producer Grants. The
Secretary of Agriculture has delegated

the program’s administration to USDA
Rural Development Cooperative
Programs.

B. Nature of the Program

This subpart contains the provisions
and procedures by which the Agency
will administer the Value-Added
Producer Grant (VAPG) Program. The
primary objective of this grant program
is to help Independent Producers of
Agricultural Commodities, Agriculture
Producer Groups, Farmer and Rancher
Cooperatives, and Majority-Controlled
Producer-Based Business Ventures
develop strategies to create marketing
opportunities and to help develop
Business Plans for viable marketing
opportunities regarding production of
bio-based products from agricultural
commodities. As with all value-added
efforts, generating new products,
creating expanded marketing
opportunities, and increasing producer
income are the end goal.

Eligible applicants are independent
agricultural producers, farmer and
rancher cooperatives, agricultural
producer groups, and majority-
controlled producer-based business
ventures.

Grant funds cannot be used for
planning, repairing, rehabilitating,
acquiring, or constructing a building or
facility (including a processing facility).
They also cannot be used to purchase,
rent, or install fixed equipment.

This program requires matching funds
equal to or greater than the amount of
grant funds requested. The Act provides
for both mandatory and discretionary
funding for the program, as may be
appropriated. During subsequent years,
additional funding may be appropriated.
The number of grants awarded will vary
from year to year, based on availability
of funds and the quality of applications.
The maximum grant amount that may
be awarded is $500,000. However, the
Agency may reduce that amount
depending on the total funds
appropriated for the program in a given
fiscal year. This policy allows more
grants to be awarded under reduced
funding.

The Agency notes, pursuant to general
Federal directives providing guidance
on grant usage, that the 100 percent
matching funds requirement described
in the Agricultural Risk Protection Act
of 2000 may include payment for the
time of the applicant/producer or the
applicant/producer’s family members
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only for the production of the business
and marketing plans. Please contact the
state office for further information.

II. Request for Public Comments on
Specific Aspects of the Proposed
Program

The Agency is interested in receiving
comments on all aspects of the proposed
rule. Areas in which the Agency is
seeking specific comments are
identified below. All comments should
be submitted as indicated in the
ADDRESSES section of this preamble.

a. Medium-sized farm. As proposed,
medium-sized farm is defined as “A
farm or ranch that has averaged between
$250,001 and $700,000 in annual gross
sales of agricultural products in the
previous three years.” The Agency is
specifically requesting comment on
whether it is more appropriate to use
$500,000 as the upper limit in this
definition. Please be sure to provide
rationale for your position.

b. Branding activities. The Agency is
proposing to allow branding, packaging,
or other product differentiation
activities that are not more than 25
percent of the total project cost of a
value-added project for products
otherwise eligible in one of the five
value-added methodologies specified in
paragraphs (1)(i) through (v) of the
definition of value-added agricultural
product to be eligible. The Agency is
seeking specific comment on the
proposed 25 percent limit. If you believe
a different limit is more appropriate,
please identify your suggested limit and
provide your rationale to support your
suggestion.

III. Discussion of the Proposed Rule

The following paragraphs present a
discussion of provisions of each section
of the proposed rule in the order that
they appear.

A. Purpose (§ 4284.901)

This section implements the value-
added agricultural product market
development grant program
administered by the Rural Business-
Cooperative Service whereby grants are
made to enable producers to develop
businesses that produce and market
value-added agricultural products.

B. Definitions (§ 4284.902)

This section presents program specific
definitions which are included to more
clearly implement the program.

C. Review or Appeal Rights (§ 4284.903)

This section addresses how a person
may seek a review of an Agency
decision or file an appeal.

D. Exception Authority (§ 4284.904)

This section explains the
Administrator’s authority to make
exceptions to regulatory requirements or
provisions and specifically excludes
permission to make exceptions for:

e Applicant eligibility
¢ Project eligibility

The Agency believes that applicant
and project eligibility criteria must be
maintained at all times in order to be
consistent with statutory authority.

E. Nondiscrimination and Compliance
With Other Federal Laws (§ 4284.905)

This section explains that applicants
must comply with all applicable Federal
laws. Additionally, this section explains
how an applicant that believes it has
been discriminated against as a result of
applying for funds under this program
can file a Civil Rights complaint with
the USDA Office of Adjudication and
Compliance.

F. State Laws, Local Laws, Regulatory
Commission Regulations (§ 4284.906)

This section addresses how conflicts
between this subpart and State or local
laws, or regulatory commission
regulations will be resolved.

G. Environmental Requirements
(§4284.907)

This section addresses the
relationship between grants awarded
under this subpart and the
environmental requirements of subpart
G of 7 CFR part 1940.

H. Incorporation by Reference
(§4284.908)

This section identifies the various
regulations that are incorporated by
reference in this subpart.

I. Forms, Regulations, and Instructions
(§ 4284.909)

This section identifies how forms,
regulations, instructions and other
materials related to programs may be
obtained.

J. Notifications (§ 4284.915)

This section describes the methods
the Agency will use in making
notifications regarding funding and
programmatic changes.

K. Applicant Eligibility (§ 4284.920)

This section describes the
requirements an applicant must meet to
be eligible for a grant under this subpart,
including, but not limited to, such areas
as citizenship, legal authority, and
multiple grants. An applicant must
demonstrate that they meet all
definition requirements for one of the
following applicant types:

¢ An independent producer;
e An agricultural producer group;
e A farmer or rancher cooperative; or

¢ A majority-controlled producer-
based business venture.

L. Ineligible Applicants (§ 4284.921)

This section describes those
conditions under which an applicant
will be considered ineligible to
participate in this program.

M. Project Eligibility (§ 4284.922)

The eligibility requirements
applicable to this subpart are described
in this section. For a product to be
eligible it must meet the definition of a
value-added agricultural product. The
applicant must also demonstrate that, as
a result of the project, the customer base
for the agricultural commodity or
product is expanded, and that a greater
portion of the revenue derived from the
marketing or processing of the value-
added product is available to the
agricultural producer of the commodity
or product.

Other aspects of project eligibility
discussed in this section include, but
are not limited to, availability of
matching funds, submittal of various
items such as work plans, budgets,
feasibility studies, and business plans,
and how applications that include
branding and packaging will be
handled.

N. Eligible Uses of Grant Funds
(§4284.923)

The section identifies the eligible uses
of grant and matching funds for both
planning funds and working capital
funds, and requires that grant and
matching funds meet the same use
restrictions, including being used to
fund only the costs for approved
purposes.

O. Ineligible Uses of Grant and
Matching Funds (§ 4284.924)

This section describes those activities
for which Agency funds under this
subpart may not be used. Ineligible uses
include expenses related to payment for
preparation of the grant application and
any activities prohibited by 7 CFR parts
3015 and 3019, 2 CFR part 230, and 48
CFR part 31. Expenses related to the
production of any agricultural
commodity or product, including seed,
rootstock, labor for harvesting the crop,
and delivery of the commodity to a
processing facility are not eligible. Any
costs of the project incurred prior to the
date of grant approval, including legal
or other expenses needed to incorporate
or organize a business, are ineligible.
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P. Funding Limitations (§ 4284.925)

This section describes the maximum
grant fund amount that a grant recipient
can receive ($500,000) and several grant
terms, including, but not limited to, the
portion of total project eligible costs that
grant funds can be used to pay (up to
50%) and the term of a grant (not to
exceed 3 years).

Q. Preliminary Review (§ 4284.930)

This section encourages applicants to
contact their State Office before they
submit their applications.

R. Application Package (§ 4284.931)

The application forms, content,
evaluation criteria, verifications and
certifications required in the application
package are detailed in this section.

S. Siplified Application (§ 4284.932)

This section addresses simplified
applications, which are applicable to
applicants requesting less than $50,000.

T. Filing Instructions (§ 4284.933)

This section provides the instructions
for filing an application with the
Agency. Completed applications must
be received on or before March 15 of
each year to be considered for funding
that fiscal year. Late and/or incomplete
applications will not be considered.
Included in this section is information
on where to submit and the format
required for submission.

U. Processing Applications (§ 4284.940)

This section explains the process by
which the Agency will conduct an
application review to determine if the
application is complete and meets
program requirements. After review, the
Agency will notify applicants in writing
of their findings. Applicants determined
to be ineligible may revise and resubmit
their applications to the Agency on or
before the application deadline.

V. Application Withdrawal (§ 4284.941)

This section describes the process
whereby an applicant must notify the
Agency in writing of its intention to
withdraw its application for assistance.

W. Scoring Applications (§ 4284.942)

This section describes the process and
criteria the Agency will use to score
applications. The Agency will only
score applications for which it has
determined that the applicant and
project are eligible and that the
application is complete and sufficiently
responsive to program requirements.
Each such application the Agency
receives on or before the application
deadline in a fiscal year will be scored
in the fiscal year in which it was

received. Applications will be scored
based on the information provided and/
or referenced in the scoring section of
the application at the time the applicant
submits the application to the Agency.
The maximum number of points that
may be awarded to an application is
100, based on the criteria specified in
this section.

X. Award Process (§ 4284.950)

This section describes the process by
which the Agency will select
applications for funding. Funding will
be based on the score an application has
received compared to the scores of other
applications. Higher scoring
applications will receive first
consideration for funding. The Agency
will notify in writing applicants whose
applications have been selected for
funding as well as inform those who did
not receive funding, including a brief
explanation as to why.

Y. Grant Agreement (§ 4284.951)

This section describes the conditions
under which the grant will be made to
the applicant. Each grantee will be
required to meet all terms and
conditions of the award within 90 days
of receiving the Letter of Conditions,
unless otherwise specified by the
Agency at the time of the award.

Z. Monitoring and Reporting Program
Performance (§ 4284.960)

The required monitoring and
reporting activities are described in this
section. Requirements include
semiannual performance reports which
must be submitted to the Agency within
30 days following March 31 and
September 30. Failure to submit timely
performance reports may result in the
Agency withholding grant funds.

AA. Grant Servicing (§ 4284.961)

This section states that all grants
awarded under this subpart will be
serviced pursuant to 7 CFR part 1951,
subparts E and O, and in Departmental
Regulations. Note that as a separate
action being proposed today, the
Agency is proposing an amendment to
§1951.215 of subpart E. Paragraph (b)(2)
in that section currently states that “All
other grants will be serviced in
accordance with the Grant Agreement
and this subpart. Prior approval of the
Administrator is required except for
actions covered in the preceding
paragraph.” The Agency is proposing to
amend this paragraph by deleting the
second sentence. This proposed
amendment would facilitate the
delegation of the servicing of the
proposed program, and other grant
programs that use part 1951 as their

servicing regulation, to USDA State
Office personnel. As noted earlier, the
awarding of grants will occur at the
National office.

BB. Transfer of Obligations (§ 4284.962)

This section explains those
circumstances under which an
obligation of funds established for an
applicant may be transferred to a
different (substituted) applicant.

CC. Grant Close out and Related
Activities (§ 4284.963)

This section addresses the
requirements for conducting grant close
out and other related activities.

IV. Administrative Requirements

A. Executive Order 12866

This proposed rule has been reviewed
under Executive Order (EO) 12866 and
has been determined not significant by
the Office of Management and Budget.
The EO defines a “significant regulatory
action” as one that is likely to result in
a rule that may: (1) Have an annual
effect on the economy of $100 million
or more or adversely affect, in a material
way, the economy, a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this EO.

The Agency conducted a cost-benefit
analysis to fulfill the requirements of
Executive Order 12866. The Agency has
identified potential benefits to
prospective program participants and
the Agency that are associated with
improving the availability of funds to
help producers (farmers) expand their
customer base for the products or
commodities that they produce. This
results in a greater portion of the
revenues derived from the value-added
activity being made available to the
producer of the product. These benefits
are important to the success of
individual producers, farmer or rancher
cooperatives, agriculture producer
groups, and majority-controlled
producer based business ventures.

B. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
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their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
Rural Development must prepare, to the
extent practicable, a written statement,
including a cost-benefit analysis, for
proposed and final rules with “Federal
mandates” that may result in
expenditures to State, local, or tribal
governments, in the aggregate, or to the
private sector, of $100 million or more
in any one year. With certain
exceptions, section 205 of UMRA
requires Rural Development to identify
and consider a reasonable number of
regulatory alternatives and adopt the
least costly, most cost-effective, or least
burdensome alternative that achieves
the objectives of the rule.

This proposed rule contains no
Federal mandates (under the regulatory
provisions of Title IT of the UMRA) for
State, local, and tribal governments or
the private sector. Thus, this rule is not
subject to the requirements of sections
202 and 205 of the UMRA.

C. Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1940,
subpart G, “Environmental Program.”
Rural Development has determined that
this action does not constitute a major
Federal action significantly affecting the
quality of the human environment and,
in accordance with the National
Environmental Policy Act (NEPA) of
1969, 42 U.S.C. 4321 et seq., an
Environmental Impact Statement is not
required.

D. Executive Order 12988, Civil Justice
Reform

This rule has been reviewed in
accordance with Executive Order 12988,
Civil Justice Reform. Except where
specified, all State and local laws and
regulations that are in direct conflict
with this rule will be preempted.
Federal funds carry Federal
requirements. No person is required to
apply for funding under this program,
but if they do apply and are selected for
funding, they must comply with the
requirements applicable to the Federal
program funds. This rule is not
retroactive. It will not affect agreements
entered into prior to the effective date
of the rule. Before any judicial action
may be brought regarding the provisions
of this rule, the administrative appeal
provisions of 7 CFR parts 11 and 780
must be exhausted.

E. Executive Order 13132, Federalism

It has been determined, under
Executive Order 13132, Federalism, that
this proposed rule does not have
sufficient Federalism implications to

warrant the preparation of a Federalism
Assessment. The provisions contained
in the proposed rule will not have a
substantial direct effect on States or
their political subdivisions or on the
distribution of power and
responsibilities among the various
government levels.

F. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601-602) generally requires an
agency to prepare a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
or any other statute. If an agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities,
this analysis is not required. Small
entities include small businesses, small
organizations, and small governmental
jurisdictions.

In compliance with the RFA, Rural
Development has determined that this
action will not have a significant
economic impact on a substantial
number of small entities for the reasons
discussed below. While, the majority of
producers of agricultural commodities
expected to participate in this Program
will be small businesses, the average
cost to participants is estimated to be
approximately 20 percent of the total
mandatory funding available to the
program in fiscal years 2009 through
2012. Further, this regulation only
affects producers that choose to
participate in the program. Lastly, small
entity applicants will not be affected to
a greater extent than large entity
applicants.

G. Executive Order 12372,
Intergovernmental Review of Federal
Programs

This program is subject to Executive
Order 12372, which requires
intergovernmental consultation with
State and local officials.
Intergovernmental consultation will
occur for the assistance to producers of
agricultural commodities in accordance
with the process and procedures
outlined in 7 CFR part 3015, subpart V.

Rural Development will conduct
intergovernmental consultation using
RD Instruction 1940,
“Intergovernmental Review of Rural
Development Programs and Activities,”
available in any Rural Development
office, on the Internet at http://
www.rurdev.usda.gov/regs, and in 7
CFR part 3015, subpart V. Note that not
all States have chosen to participate in
the intergovernmental review process. A
list of participating States is available at
the following Web site: http://

www.whitehouse.gov/omb/grants/
spoc.html.

H. Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

This executive order imposes
requirements on Rural Development in
the development of regulatory policies
that have tribal implications or preempt
tribal laws. Rural Development has
determined that the proposed rule does
not have a substantial direct effect on
one or more Indian tribe(s) or on either
the relationship or the distribution of
powers and responsibilities between the
Federal Government and the Indian
tribes. Thus, the proposed rule is not
subject to the requirements of Executive
Order 13175.

L. Programs Affected

Catalog of Federal Domestic
Assistance (CFDA) Number: This
program is listed in the Catalog of
Federal Domestic Assistance under
Number 10.352.

J. Paperwork Reduction Act

The collection of information
requirements contained in this proposed
rule have been submitted to the Office
of Management and Budget (OMB) for
clearance. In accordance with the
Paperwork Reduction Act of 1995,
USDA Rural Development will seek
standard OMB approval of the reporting
requirements contained in this proposed
rule and hereby opens a 60-day public
comment period.

Title: Value-Added Producer Grant
Program.

Type of Request: New Collection.

Abstract: The collection of
information is vital to Rural
Development to make decisions
regarding the eligibility of grant
recipients in order to ensure compliance
with the regulations and to ensure that
the funds obtained from the
Government are being used for the
purposes for which they were awarded.
Entities seeking funding under this
program will have to submit
applications that include information on
the entity’s eligibility, information on
each of the evaluation criteria,
certification of matching funds,
verification of cost-share matching
funds, business plan, and feasibility
study. This information will be used to
determine applicant eligibility and to
ensure that funds are used for
authorized purposes.

Once an entity has been approved and
their application accepted for funding,
the entity would be required to sign a
Letter of Conditions and a grant
agreement. The grant agreement outlines
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the approved use of funds and actions,
as well as the restrictions and applicable
laws and regulations that apply to the
award. Grantees must maintain a
financial system and, in accordance
with Departmental regulations, property
and procurement standards. Grantees
must submit semi-annual financial
performance reports that include a
comparison of accomplishments with
the objectives stated in the application
and a final performance report. Finally,
grantees must provide copies of
supporting documentation and/or
project deliverables for completed tasks
(e.g., feasibility studies, business plans,
marketing plans, success stories, best
practices).

The following estimates are based on
the anticipated average over the first
three years the program is in place:

Estimate of Burden: Public reporting
for this collection of information is
estimated to average 34.1 hours per
response.

Respondents: Producers of
agricultural commodities.

Estimated Number of Respondents:
535.

Estimated Number of Responses per
Respondent: 3.3.

Estimated Number of Responses:
1,783.

Estimated Total Annual Burden
(hours) on Respondents: 60,724.

Copies of this information collection
can be obtained from Cheryl Thompson,
Regulations and Paperwork
Management Branch at (202) 692—0043.

Comments

Comments are invited regarding: (a)
Whether the proposed collection of
information is necessary for the proper
performance of the functions of Rural
Development, including whether the
information will have practical utility;
(b) the accuracy of Rural Development’s
estimate of the burden of the proposed
collection of information including the
validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.
Comments may be sent to Cheryl
Thompson, Regulations and Paperwork
Management Branch, Support Services
Division, U.S. Department of
Agriculture, Rural Development, Stop
0742, 1400 Independence Ave., SW.,
Washington, DC 20250-0742. All
responses to this proposed rule will be

summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

K. E-Government Act Compliance

USDA is committed to complying
with the E-Government Act of 2002
(Pub. L. 107-347, December 17, 2002),
to promote the use of the Internet and
other information technologies to
provide increased opportunities for
citizen access to government
information and services, and for other
purposes.

List of Subjects in 7 CFR Parts 1951 and
4284

Agricultural commodities,
agricultural products, grant programs,
rural areas, rural development, value-
added activities.

For the reasons set forth in the
preamble, parts 1951 and 4284 of title
7 of the Code of Federal Regulations is
proposed to be amended as follows:

PART 1951—SERVICING AND
COLLECTIONS

1. The authority citation for part 1951
continues to read as follows:
Authority: 5 U.S.C. 301; 7 U.S.C. 1932

Note; 7 U.S.C. 1989; 31 U.S.C. 3716; 42
U.S.C. 1480.

Subpart E—Servicing of Community
and Direct Business Programs Loans
and Grants

2. Section 1951.215 is amended by
revising paragraph (b)(2) to read as
follows:

§1951.215 Grants.

* * * * *

(b) EE

(2) All other grants will be serviced in
accordance with the Grant Agreement
and this subpart.

PART 4284—GRANTS

3. The authority citation for part 4284
continues to read as follows:

Authority: 5 U.S.C. 301 and 7 U.S.C. 1989

4. Part 4284 is amended by revising
subpart J to read as follows:

Subpart J—Value-Added Producer Grant
Program

Section A—General

Sec.

4284.901
4284.902
4284.903

Purpose.

Definitions.

Review or appeal rights.

4284.904 Exception authority.

4284.905 Nondiscrimination and
compliance with other Federal laws.

4284.906 State laws, local laws, regulatory
commission regulations.

4284.907 Environmental requirements.

4284.908 Incorporation by reference.
4284.909 Forms, regulations, and
instructions.

4284.910—4284.914 [Reserved]

Section B—Funding and Programmatic
Change Notifications

4284.915 Notifications.
4284.916—4284.919 [Reserved]
Section C—Eligibility

4284.920

4284.921
4284.922

Applicant eligibility.

Ineligible applicants.

Project eligibility.

4284.923 Eligible uses of grant funds.

4284.924 Ineligible uses of grant and
matching funds.

4284.925 Funding limitations.

4284.926—4284.929 [Reserved]

Section D—Applying for a Grant
4284.930 Preliminary review.
4284.931 Applications.

4284.932 Simplified applications.
4284.933 Filing instructions.
4284.934—4284.939 [Reserved]

Section E—Processing and Scoring
Applications

4284.940 Processing applications.
4284.941 Application withdrawal.
4284.942 Scoring applications.
4284.943—4284.949 [Reserved]

Section F—Grant Awards and Agreement
4284.950 Award process.

4284.951 Grant agreement.
4284.952—4284.959 [Reserved]

Section G—Post Award Activities and

Requirements

4284.960 Monitoring and reporting program
performance.

4284.961 Grant servicing.

4284.962 Transfer of obligations.

4284.963 Grant close out and related
activities.

4284.964—4284.999 [Reserved]

Section A—General

§4284.901 Purpose.

This subpart implements the value-
added agricultural product market
development grant program (Value-
Added Producer Grants) administered
by the Rural Business-Cooperative
Service whereby grants are made to
enable producers to develop businesses
that produce and market value-added
agricultural products.

§4284.902 Definitions.

Administrator. The Administrator of
the Rural Business-Cooperative Service
or designees or successors.

Agency. The Rural Business—
Cooperative Service or successor for the
programs it administers.

Agricultural commodity. An
unprocessed product of farms, ranches,
nurseries, and forests and natural and
man-made bodies of water to which the
producer has legal access. Agricultural
commodities include any product



Federal Register/Vol. 75, No. 103 /Friday, May 28, 2010/Proposed Rules

29925

cultivated, raised, or harvested by the
producer. Agricultural commodities do
not include horses or other animals
raised or sold as pets, such as cats, dogs,
and ferrets.

Agricultural producer. An individual
or entity directly engaged in the
production of an agricultural
commodity that is the subject of the
value-added project.

Agricultural producer group. A
membership organization that
represents independent producers and
whose mission includes working on
behalf of independent producers and
the majority of whose membership and
board of directors is comprised of
independent producers.

Agricultural product. Plant and
animal products and their by-products
to include crops (including farming);
livestock (including ranching); forestry
products; hydroponics; nursery stock;
aquaculture; and fish and seafood
products.

Anticipated award date. A date when
the Agency expects to announce
applications selected to receive grant
funding.

Beginning farmer or rancher. This
term has the meaning given it in section
343(a) of the Consolidated Farm and
Rural Development Act (7 U.S.C.
1991(a)) and is an entity in which none
of the individual owners have operated
a farm or a ranch for more than 10 years.
For the purposes of this subpart, a
Beginning Farmer or Rancher must
currently own and produce the
agricultural commodity to which value
will be added.

Business plan. A formal statement of
a set of business goals, the reasons why
they are believed attainable, and the
plan for reaching those goals, including
pro forma financial statements
appropriate to the term and scope of the
project and sufficient to evidence the
viability of the venture. It may also
contain background information about
the organization or team attempting to
reach those goals.

Conflict of interest. A situation in
which a person or entity has competing
professional or personal interests that
make it difficult for the person or
business to act impartially. An example
is a grant recipient or an employee of a
recipient that conducts or significantly
participates in conducting a feasibility
study for the recipient.

Day. Calendar day, unless otherwise
stated.

Departmental regulations. The
regulations of the Department of
Agriculture’s Office of Chief Financial
Officer (or successor office) as codified
in 7 CFR parts 3000 through 3099,
including, but not necessarily limited

to, 7 CFR parts 3015 through 3019, 7
CFR part 3021, and 7 CFR part 3052,
and successor regulations to these parts.

Emerging market. A new or
developing product that is new to the
applicant or the applicant’s product.

Family Farm. Tﬁe term has the
meaning given it in section 761.2 of title
7, Code of Federal Regulations (as in
effect on December 30, 2007), in effect
that, a Family Farm produces
agricultural commodities for sale in
sufficient quantity to be recognized as a
farm and not a rural residence, owners
are primarily responsible for daily
physical labor and management, hired
help only supplements family labor, and
owners are related by blood or marriage
or are immediate family.

Farm or ranch. Any place from which
$1,000 or more of agricultural products
were raised and sold or would have
been raised and sold during the
previous year, but for an event beyond
the control of the farmer or rancher.

Farmer or rancher cooperative. A
business owned and controlled by
agricultural producers that is
incorporated, or otherwise identified by
the state in which it operates, as a
cooperatively operated business.

Feasibility study. An analysis by a
qualified consultant of the economic,
market, technical, financial, and
management capabilities of a proposed
project or business in terms of the
project’s expectation for success.

Financial feasibility. The ability of a
project or business to achieve the
income, credit, and cash flows to
financially sustain a venture over the
long term.

Fiscal year. The Federal government’s
fiscal year.

Immediate family. Individuals who
are closely related by blood, marriage, or
adoption, or live within the same
household, such as a spouse, domestic
partner, parent, child, brother, sister,
aunt, uncle, grandparent, grandchild,
niece, or nephew.

Independent producers.

(1) Individual agricultural producers
or entities that are solely owned or
controlled by agricultural producers.
Independent producers must produce
and own a majority of the agricultural
commodity to which value is being
added and that is the subject of the
project proposal. Independent
producers must maintain ownership of
the agricultural commodity or product
from its raw state through the
production of the value-added product.
Producers who produce the agricultural
commodity under contract for another
entity, but do not own the product
produced are not considered
independent producers. Entities that

contract out the production of an
agricultural commodity are not
considered independent producers.

(2) A steering committee composed of
specifically identified agricultural
producers in the process of organizing
an eligible entity to operate a value-
added venture that will be owned or
controlled by those specifically
identified agricultural producers
supplying the agricultural product to
the market. The steering committee
must have formed the eligible entity by
the time of award.

Local or regional supply network. An
interconnected group of entities through
which agricultural based products move
from production through consumption
in a local or regional area of the United
States. Examples of participants in a
supply network may include
agricultural producers, processors,
distributors, wholesalers, retailers,
consumers, and entities that organize or
provide technical assistance for
development of such networks.

Locally-produced agricultural food
product. Any agricultural food product
that is raised, produced, and distributed
in:

(1) The locality or region in which the
final product is marketed, so that the
total distance that the product is
transported is less than 400 miles from
the origin of the product; or

(2) The State in which the product is
produced.

Majority-controlled producer-based
business venture. An entity (except
farmer or rancher cooperatives) in
which more than 50 percent of the
financial ownership and voting control
is held by independent producers.

Marketing plan. A plan for the project
conducted by a qualified consultant that
identifies a market window, potential
buyers, a description of the distribution
system and possible promotional
campaigns.

Matching funds. A cost-sharing
contribution to the project via
confirmed cash or funding
commitments from eligible sources
without a conflict of interest, that are
used for eligible project purposes during
the grant period. Eligible matching
funds include confirmed applicant cash,
loan or line of credit, non-Federal grant
sources (unless otherwise provided by
law), and third-party cash or eligible
third-party in-kind contributions.
Matching funds must be at least equal
to the grant amount, and combined
grant and matching funds must equal
100 percent of the total project costs. All
eligible cash and third-party in-kind
matching funds contributions must be
spent on eligible expenses during the
grant period, and are subject to the same
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use restrictions as grant funds. Matching
funds must be spent at a rate equal to

or greater than the rate at which grant
funds are expended, and if matching
funds are proposed in an amount
exceeding the grant amount, those
matching funds must be spent at a
proportional rate equaling the match-to-
grant ratio identified in the budget.
Expected program income may not be
used to fulfill the matching funds
requirement at time of application.
Further, funds used for an ineligible
purpose, contributions donated outside
the proposed grant period, and in-kind
contributions that are invalid, over-
valued or include potential for a conflict
of interest are not acceptable matching
funds. All matching funds must be
verified by authentic documentation
from the source as part of the
application.

Medium-sized farm. A farm or ranch
that has averaged between $250,001 and
$700,000 in annual gross sales of
agricultural products in the previous
three years.

Mid-tier value chain. Local and
regional supply networks that link
independent producers with businesses
and cooperatives that market value-
added agricultural products in a manner
that:

(1) Targets and strengthens the
profitability and competitiveness of
small and medium-sized farms and
ranches that are structured as a family
farm; and

(2) Obtains agreement from an eligible
agricultural producer group, farmer or
rancher cooperative, or majority-
controlled producer-based business
venture that is engaged in the value
chain on a marketing strategy.

(3) For mid-tier value chain projects
the Agency recognizes that, in a supply
chain network, a variety of raw
agricultural commodity and value-
added product ownership and transfer
arrangements may be necessary.
Consequently, applicant ownership of
the raw agricultural commodity and
value-added product from raw through
value-added is not necessarily required,
as long as the mid-tier value chain
proposal can demonstrate an increase in
customer base and an increase in
revenue returns to the applicant
producers supplying the majority of the
raw agricultural commodity for the
project.

Planning grant. A grant to facilitate
the development of a defined program
of economic planning activities to
determine the viability of a potential
value-added venture, and specifically
for the purpose of paying for a qualified
(third-party) consultant to conduct and
develop a feasibility study, business

plan, and/or marketing plan associated
with the processing and/or marketing of
a value-added agricultural product.

Product segregation. Separating an
agricultural commodity or product on
the same farm from other varieties of the
same commodity or product on the
same farm during production and
harvesting, with assurance of continued
separation from similar products during
processing and marketing in a manner
that results in the enhancement of the
value of the separated commodity or
product.

Pro forma financial statement. A
financial statement that projects the
future financial position of a company.
The statement is part of the business
plan and includes an explanation of all
assumptions, such as input prices,
finished product prices, and other
economic factors used to generate the
financial statements. The statement
must include projections in the form of
cash flow statements, income
statements, and balance sheets.

Project. All activities to be funded by
grant and matching funds.

Qualified consultant. An
independent, third-party possessing the
knowledge, expertise, and experience to
perform the specific task required in an
efficient, effective, and authoritative
manner.

Rural Development. A mission area of
the Under Secretary for Rural
Development within the U.S.
Department of Agriculture (USDA),
which includes Rural Housing Service,
Rural Utilities Service, and Rural
Business-Cooperative Service and their
SUCCEesSOors.

Rural or rural area. Any area of a
State not in a city or town that has a
population of more than 50,000
inhabitants, according to the latest
decennial census of the United States,
and the contiguous and adjacent
urbanized area, and any area that has
been determined to be “rural in
character” by the Under Secretary for
Rural Development, or as otherwise
identified in this definition. In
determining which census blocks in an
urbanized area are not in a rural area,
the Agency will exclude any cluster of
census blocks that would otherwise be
considered not in a Rural Area only
because the cluster is adjacent to not
more than two census blocks that are
otherwise considered not in a rural area
under this definition.

(1) For the purposes of this definition,
cities and towns are incorporated
population centers with definite
boundaries, local self government, and
legal powers set forth in a charter
granted by the State.

(2) For the Commonwealth of Puerto
Rico, the island is considered rural and
eligible for Business Programs
assistance, except for the San Juan
Census Designated Place (CDP) and any
other CDP with greater than 50,000
inhabitants. CDPs with greater than
50,000 inhabitants, other than the San
Juan CDP, may be determined to be
eligible if they are “not urban in
character.” Any such requests must be
forwarded to the National Office,
Business and Industry Division, with
supporting documentation as to why the
area is “not urban in character” for
review, analysis, and decision by the
Rural Development Under Secretary.

(3) For the State of Hawalii, all areas
within the State are considered rural
and eligible for Business Programs
assistance, except for the Honolulu CDP
within the County of Honolulu.

(4) For the purpose of defining a rural
area in the Republic of Palau, the
Federated States of Micronesia, and the
Republic of the Marshall Islands, the
Agency shall determine what
constitutes rural and rural area based on
available population data.

(5) The determination that an area is
“rural in character” under this definition
will be to areas that are within:

(i) An urbanized area that has two
points on its boundary that are at least
40 miles apart, which is not contiguous
or adjacent to a city or town that has a
population of greater than 150,000
inhabitants or the urbanized area of
such a city town; or

(ii) An urbanized area contiguous and
adjacent to a city or town of greater than
50,000 population that is within one-
quarter mile of a rural area.

Small farm. A farm or ranch that has
averaged $250,000 or less in annual
gross sales of agricultural products in
the previous three years.

Socially disadvantaged farmer or
rancher. This term has the meaning
given it in section 355(e) of the
Consolidated Farm and Rural
Development Act (7 U.S.C. 2003(e)). A
farmer or rancher who is a member of
a “socially disadvantaged group.” In this
definition, the term farmer or rancher
means a person that is engaged in
farming or ranching or an entity solely
owned by individuals who are engaged
in farming or ranching. A socially
disadvantaged group means a group
whose members have been subjected to
racial, ethnic, or gender prejudice
because of their identity as members of
a group without regard to their
individual qualities. In the event that
there are multiple farmer or rancher
owners of the applicant organization,
the Agency requires that at least 51
percent of the ownership be held by
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members of a socially disadvantaged
group.

State. Any of the 50 States of the
United States, the Commonwealth of
Puerto Rico, the U.S. Virgin Islands,
Guam, American Samoa, the
Commonwealth of the Northern Mariana
Islands, the Republic of Palau, the
Federated States of Micronesia, and the
Republic of the Marshall Islands.

State director. The term “State
Director” means, with respect to a State,
the Director of the Rural Development
State Office.

State office. USDA Rural
Development offices located in each
state.

Total project cost. The sum of all
grant and matching funds in the project
budget that reflects the eligible project
tasks associated with the work plan.

Value-added agricultural product.
Any agricultural commodity or product
that meets the requirements specified in
paragraphs (1) and (2) of this definition.

(1) The agricultural commodity or
product must meet one of the following
five value-added methodologies:

(i) Has undergone a change in
physical state;

(ii) Was produced in a manner that
enhances the value of the agricultural
commodity or product;

(iii) Is physically segregated in a
manner that results in the enhancement
of the value of the agricultural
commodity or product;

(iv) Is a source of farm- or ranch-based
renewable energy, including E-85 fuel;
or

(v) Is aggregated and marketed as a
locally-produced agricultural food
product.

(2) As a result of the change in
physical state or the manner in which
the agricultural commodity or product
was produced, marketed, or segregated:

(i) The customer base for the
agricultural commodity or product is
expanded and

(ii) A greater portion of the revenue
derived from the marketing, processing,
or physical segregation of the
agricultural commodity or product is
available to the producer of the
commodity or product.

Venture. The business, including the
project and other related activities.

Working capital grant. A grant to
provide funds to operate a value-added
project, specifically to pay the eligible
project expenses related to the
processing and/or marketing of the
value-added product that are eligible
uses of grant funds.

§4284.903 Review or appeal rights.

A person may seek a review of an
Agency decision under this subpart

from the appropriate Agency official
that oversees the program in question or
appeal to the National Appeals Division
in accordance with 7 CFR part 11.

§4284.904 Exception authority.

Except as specified in paragraphs (a)
and (b) of this section, the
Administrator may make exceptions to
any requirement or provision of this
subpart, if such exception is necessary
to implement the intent of the
authorizing statute in a time of national
emergency or in accordance with a
Presidentially-declared disaster, or, on a
case-by-case basis, when such an
exception is in the best financial
interests of the Federal Government and
is otherwise not in conflict with
applicable laws.

(a) Applicant eligibility. No exception
to applicant eligibility can be made.

(b) Project eligibility. No exception to
project eligibility can be made.

§4284.905 Nondiscrimination and
compliance with other Federal laws.

(a) Other Federal laws. Applicants
must comply with other applicable
Federal laws, including the Equal
Employment Opportunities Act of 1972,
the Americans with Disabilities Act, the
Equal Credit Opportunity Act, Title VI
of the Civil Rights Act of 1964, Section
504 of the Rehabilitation Act of 1973,
the Age Discrimination Act of 1975, and
7 CFR part 1901-E.

(b) Nondiscrimination. The U.S.
Department of Agriculture (USDA)
prohibits discrimination in all its
programs and activities on the basis of
race, color, national origin, age,
disability, and where applicable, sex,
marital status, familial status, parental
status, religion, sexual orientation,
genetic information, political beliefs,
reprisal, or because all or part of an
individual’s income is derived from any
public assistance program. (Not all
prohibited bases apply to all programs.)
Persons with disabilities who require
alternative means for communication of
program information (Braille, large
print, audiotape, etc.) should contact
USDA’s TARGET Center at (202) 720—
2600 (voice and TDD). Any applicant
that believes it has been discriminated
against as a result of applying for funds
under this program should contact:
USDA, Director, Office of Adjudication
and Compliance, 1400 Independence
Avenue, SW., Washington, DC 20250—
9410, or call (800) 795-3272 (voice) or
(202) 720-6382 (TDD) for information
and instructions regarding the filing of
a Civil Rights complaint. USDA is an
equal opportunity provider, employer,
and lender.

(c) Civil rights compliance. Recipients
of grants must comply with Title VI of
the Civil Rights Act of 1964, Section 504
of the Rehabilitation Act of 1973. This
includes collection and maintenance of
data on the basis of race, sex and
national origin of the recipient’s
membership/ownership and employees.
These data must be available to conduct
compliance reviews in accordance with
7 CFR part 1901, subpart E. For grants
initial compliance review will be
conducted after Form RD 4004,
“Assurance Agreement,” is signed and
one subsequent compliance review after
the last disbursement of grant funds
have been made, and the facility or
programs been in full operations for 90
days.

(d) Executive Order 12898. When a
project is proposed and financial
assistance is requested, the Agency will
conduct a Givil Rights Impact Analysis
(CRIA) with regards to environmental
justice. The CRIA must be conducted
and the analysis documented utilizing
Form RD 2006-38, “Civil Right Impact
Analysis Certification.” This
certification must be done prior to grant
approval, obligation of funds, or other
commitments of Agency resources,
including issuance of a Letter of
Conditions, whichever occurs first.

§4284.906 State laws, local laws,
regulatory commission regulations.

If there are conflicts between this
subpart and State or local laws or
regulatory commission regulations, the
provisions of this subpart will control.

§4284.907 Environmental requirements.

All grants awarded under this subpart
are subject to the environmental
requirements in subpart G of 7 CFR part
1940 or successor regulations.
Applications for planning grants are
generally excluded from the
environmental review process by
§ 1940.333 of this title. Applicants for
working capital grants must submit
Form 1940-22, Categorical Exclusion
Checklist.

§4284.908

(a) Departmental regulations. Unless
specifically stated, this subpart
incorporates by reference the
regulations of the Department of
Agriculture’s Office of Chief Financial
Officer (or successor office) as codified
in 7 CFR parts 3000 through 3099,
including, but not necessarily limited
to, 7 CFR parts 3015 through 3019, 7
CFR part 3021, and 7 CFR part 3052,
and successor regulations to these parts.

(b) Cost principles. This subpart
incorporates by reference the cost

Incorporation by reference.
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principles found in 2 CFR part 230 and
in 48 CFR part 31.2.

(c) Definitions. If a term is defined
differently in the Departmental
Regulations, 2 CFR 230, or 48 CRF 31.2
and in this subpart, such term shall
have the meaning as found in this
subpart.

§4284.909 Forms, regulations, and
instructions.

Copies of all forms, regulations,
instructions, and other materials related
to the program referenced in this
subpart may be obtained through the
Agency.

§§4284.910-4284.914 [Reserved]

Section B—Funding and Programmatic
Change Notifications

§4284.915 Notifications.

In implementing this subpart, the
Agency will issue notifications
addressing funding and programmatic
changes, as specified in paragraphs (a)
and (b) of this section, respectively. The
methods that the Agency will use in
making these notifications is specified
in paragraph (c) of this section, and the
timing of these notifications is specified
in paragraph (d) of this section.

(a) Funding and simplified
applications. The Agency will issue
notifications concerning:

(1) The funding level and the
minimum and maximum grant amount
and any additional funding information
as determined by the Agency; and

(2) The contents of simplified
applications, as provided for in
§4284.932.

(b) Programmatic changes. The
Agency will issue notifications of the
programmatic changes specified in
paragraphs (b)(1) through (4) of this
section.

(1) The set of Administrator priority
categories or their point allocation, if
the provisions specified in
§4284.942(b)(6) are not to be used for
awarding Administrator points.
Administrator priorities that the
program may consider are:

(i) Unserved or underserved areas.

(ii) Geographic diversity.

(iii) Emergency conditions.

(iv) To more effectively accomplish
the mission area’s plans, goals, and
objectives.

(v) Public health and safety.

(2) Additional reports that are
generally applicable across projects
within a program associated with the
monitoring of and reporting on project
performance.

(3) Any information specified in
§4284.933.

(4) Preliminary review information.

(c) Notification methods. The Agency
will issue the information specified in
paragraphs (a) and (b) in one or more
Federal Register notices. In addition, all
information will be available at any
Rural Development office.

(d) Timing. The Agency will make the
information specified in paragraphs (a)
and (b) of this section available as
specified in paragraphs (d)(1) through
(3) of this section.

(1) The Agency will make the
information specified in paragraph (a) of
this section available each fiscal year.

(2) The Agency will make the
information specified in paragraphs
(b)(1) of this section available at least 60
days prior to the application deadline,
as applicable.

(3) The Agency will make the
information specified in paragraphs
(b)(2) through (4) of this section
available on an as needed basis.

§§4284.916-4284.919 [Reserved]
Section C—Eligibility

§4284.920 Applicant eligibility.

To be eligible for a grant under this
subpart, an applicant must demonstrate
that they meet the requirements
specified in paragraphs (a) through (d)
of this section, as applicable, and are
subject to the limitations specified in
paragraphs (e) and (f) of this section.

(a) Type of applicant. The applicant
must demonstrate that they meet all
definition requirements for one of the
following applicant types:

(1) An independent producer;

(2) An agricultural producer group;

(3) A farmer or rancher cooperative; or

(4) A majority-controlled producer-
based business venture.

(b) Emerging market. An applicant
that is an agricultural producer group, a
farmer or rancher cooperative, or a
majority-controlled producer-based
business venture must demonstrate that
they are entering into an emerging
market as a result of the proposed
project.

(c) Citizenship.

(1) Individual applicants must
demonstrate that they:

(i) Are citizens or nationals of the
United States (U.S.), the Republic of
Palau, the Federated States of
Micronesia, the Republic of the
Marshall Islands, or American Samoa,
or

(ii) Reside in the U.S. after legal
admittance for permanent residence.

(2) Entities other than individuals
must demonstrate that they are at least
51 percent owned by individuals who
are either citizens as identified under
paragraph (c)(1)(i) of this section or
legally admitted permanent residents

residing in the U.S. This paragraph is
not applicable if the entity is owned
solely by members of one immediate
family. In such instance, if at least one
of the immediate family members is a
citizen or national, as defined in
paragraph (c)(1) of this section, then the
entity is eligible.

(d) Legal authority and responsibility.
Each applicant must demonstrate that
they have, or can obtain, the legal
authority necessary to carry out the
purpose of the grant.

(e) Multiple grant eligibility. An
applicant may submit only one
application in response to this notice,
and must direct that it compete in either
the general funds competition or in one
of the reserved funds competitions.
Separate entities with identical or
greater than 75 percent common
ownership may only submit one
application for one entity per year.
Applicants who have already received a
planning grant for the proposed project
cannot receive another planning grant
for the same project. Applicants who
have already received a working capital
grant for the proposed project cannot
receive any additional grants for that
project.

(f) Active VAPG grant. If an applicant
has an active value-added grant at the
time of a subsequent application, the
current grant must be closed out within
90 days of the annual NOFA.

§4284.921

(a) Consistent with the Departmental
regulations, an applicant is ineligible if
the applicant is debarred or suspended
or is otherwise excluded from or
ineligible for participation in Federal
assistance programs under Executive
Order 12549, “Debarment and
Suspension.”

(b) An applicant will be considered
ineligible for a grant due to an
outstanding judgment obtained by the
U.S. in a Federal Court (other than U.S.
Tax Court), is delinquent on the
payment of Federal income taxes, or is
delinquent on Federal debt.

Ineligible applicants.

§4284.922 Project eligibility.

To be eligible for a VAPG grant, the
application must demonstrate that the
project meets the requirements specified
in paragraphs (a) through (d) of this
section, as applicable.

(a) Product eligibility. Each product
that is the subject of the proposed
project must meet the definition of a
value-added agricultural product,
including a demonstration that:

(1) The value-added product results
from one of the value-added
methodologies identified in paragraphs
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(1)(i) through (v) of the definition of
value-added agricultural product;

(2) As a result of the project, the
customer base for the agricultural
commodity or product is expanded; and

(3) As a result of the project, a greater
portion of the revenue derived from the
marketing or processing of the value-
added product is available to the
agricultural producer of the commodity
or product.

(b) Purpose eligibility.

(1) The grant funds requested must
not exceed the amount specified
annually for planning and working
capital grant requests.

(2) The matching funds required for
the project budget must be available
during the project period and verified in
the application.

(3) The proposed project must be
limited to eligible planning or working
capital activities as defined at
§4284.923, as applicable, with eligible
tasks directly related to the processing
and/or marketing of the subject value-
added product.

(4) The project work plan and budget
must:

(i) Present a detailed breakdown of all
estimated costs associated with the
eligible planning or working capital
activities related to the processing
and/or marketing of the value-added
product and allocate those costs among
the listed tasks;

(ii) Identify the sources and uses of
grant and matching funds for all tasks
specified in the budget; and

(iii) Present a project budget period of
not longer than 36 months, scaled to
complexity, and concluding not later
than 3 years after the proposed start
date.

(5) Working capital applications must
include a feasibility study and business
plan completed specifically for the
proposed value-added project by a
qualified consultant. The Agency must
concur in the acceptability or adequacy
of the feasibility study and business
plan for eligibility purposes.

(6) If the applicant is an agricultural
producer group, a farmer or rancher
cooperative, or a majority-controlled
producer-based business venture, the
applicant must demonstrate that it is
entering an emerging market.

(7) All applicants for working capital
must either be currently marketing each
value-added agricultural product that is
the subject of the grant application, or
be ready to implement the working
capital activities in accord with the
budget and work plan timeline
proposed.

(c) Branding activities. Applications
that propose only branding, packaging,
or other similar means of product

differentiation are not eligible under
this subpart. However, applications that
propose branding, packaging, or other
product differentiation activities that are
no more than 25 percent of total project
costs of a value-added project for
products otherwise eligible in one of the
five value-added methodologies
specified in paragraphs (1)(i) through (v)
of the definition of value-added
agricultural product are eligible.

(d) Reserved funds eligibility. In
addition to the requirements specified
in paragraphs (a) through (c) of this
section, the requirements specified in
paragraphs (d)(1) and (2) of this section
must be met, as applicable. All eligible,
but unfunded reserved funds
applications will be eligible to compete
for general funds in that same fiscal
year, as funding levels permit.

(1) If the applicant is applying for
beginning farmer or rancher, or socially-
disadvantaged farmer or rancher
reserved funds, the applicant must
provide documentation demonstrating
that the applicant meets one of these
definitions.

(2) If the applicant is applying for
mid-tier value chain reserved funds, the
application must:

(i) Demonstrate that the project
proposes development of a local or
regional supply network of an
interconnected group of entities through
which agricultural products move from
production through consumption in a
local or regional area of the United
States, including a description of the
network, its component members, and
its purpose;

(ii) Describe at least two alliances,
linkages or partnerships within the
value chain that link independent
producers with businesses and
cooperatives that market value-added
agricultural products in a manner that
benefits small or medium-sized farms
and ranches that are structured as a
family farm, including the names of the
parties and the nature of their
collaboration;

(iii) Demonstrate how the project, due
to the manner in which the value-added
product is marketed, will increase the
profitability and competitiveness of at
least two eligible small or medium-sized
farms or ranches that are structured as
a family farm;

(iv) Document that the eligible
agricultural producer group/
cooperative/majority-controlled
producer-based business venture
applicant organization has obtained at
least one agreement with another
member of the supply network that is
engaged in the value chain on a
marketing strategy; or that the eligible
independent producer applicant has

obtained at least one agreement from an
eligible agricultural producer group/
cooperative/majority-controlled
producer-based business venture
engaged in the value-chain on a
marketing strategy;

(v) Demonstrate that the applicant
organization currently owns and
produces more than 50 percent of the
raw agricultural commodity that will be
used for the value-added product that is
the subject of the proposal; and

(vi) Demonstrate that the project will
result in an increase in customer base
and an increase in revenue returns to
the applicant producers supplying the
majority of the raw agricultural
commodity for the project.

§4284.923 Eligible uses of grant and
matching funds.

Grant and cost-share matching funds
have the same use restrictions and must
be used to fund only the costs for
approved purposes as defined in
paragraphs (a) and (b) of this section.

(a) Planning funds may be used to pay
for a qualified consultant to conduct
and develop a feasibility study, business
plan, and/or marketing plan associated
with the processing and/or marketing of
a value-added agricultural product.
Planning funds may not be used for
applicant participation in feasibility
studies. In-kind contribution of
matching funds to cover applicant
participation in development of
business plans and/or marketing plans
is allowed to the extent that the value
of such work can be appropriately
valued. Funds may not be used to
evaluate the agricultural production of
the commodity itself, other than to
determine the project’s input costs
related to the feasibility of processing
and marketing the value-added product.

(b) Working capital funds may be
used to pay the project’s operational
costs directly related to the processing
and/or marketing of the value-added
product. Examples of eligible working
capital expenses include designing or
purchasing a financial accounting
system for the project, paying salaries of
employees without ownership interest
to process and/or market and deliver the
value-added product to consumers,
paying for inventory supply costs
necessary to produce the value-added
product from the agricultural
commodity or product, and paying for a
marketing campaign for the value-added
product.

§4284.924 Ineligible uses of grant and
matching funds.

Grant funds awarded under this
subpart may not be used to:



29930

Federal Register/Vol. 75, No. 103 /Friday, May 28, 2010/Proposed Rules

(a) Plan, repair, rehabilitate, acquire,
or construct a building or facility
(including a processing facility);

(b) Purchase, lease purchase, or install
fixed equipment, including processing
equipment;

(c) Purchase or repair vehicles,
including boats;

(d) Pay for the preparation of the grant
application;

(e) Pay expenses not directly related
to the funded project;

(f) Fund research and development;

(g) Fund political or lobbying
activities;

(h) Fund any activities prohibited by
7 CFR parts 3015 and 3019, 2 CFR part
230, and 48 CFR part 31.2.

(i) Fund architectural or engineering
design work;

(j) Fund expenses related to the
production of any agricultural
commodity or product, including seed,
rootstock, labor for harvesting the crop,
and delivery of the commodity to a
processing facility;

(k) Conduct activities on behalf of
anyone other than a specifically
identified independent producer or
group of independent producers. The
Agency considers conducting industry-
level feasibility studies or business
plans, that are also known as feasibility
study templates or guides or business
plan templates or guides, to be ineligible
because the assistance is not provided to
a specific group of Independent
Producers;

(1) Duplicate current services or
replace or substitute support previously
provided;

(m) Pay any costs of the project
incurred prior to the date of grant
approval, including legal or other
expenses needed to incorporate or
organize a business;

(n) Pay for assistance to any business
that does not meet the requirements of
§4284.920(c);

(o) Pay any judgment or debt owed to
the United States;

(p) Pay for any goods or services
provided by a person or entity that has
a conflict of interest or an appearance of
a conflict of interest. Also, note that in-
kind matching funds may not be
provided by a person or entity that has
a conflict of interest or an appearance of
a conflict of interest;

(q) Purchase land; or

(r) Pay for costs associated with illegal
activities.

§4284.925 Funding limitations.

(a) Grant funds may be used to pay up
to 50 percent of the total eligible project
costs, subject to the limitations
established for maximum total grant
amount.

(b) The maximum total grant amount
provided to a grantee in any one year
shall not exceed the amount announced
in an annual notice issued pursuant to
§4284.915, but in no event may the total
amount of grant funds provided to a
grant recipient exceed $500,000.

(c) A grant under this subsection shall
have a term that does not exceed 3
years. Grant project periods should be
scaled to the complexity of the
objectives for the project. The Agency
may extend the term of the grant period,
not to exceed the 3-year maximum.

(d) The aggregate amount of awards to
majority controlled producer-based
businesses may not exceed 10 percent of
the total funds obligated under this
subpart during any fiscal year.

(e) Not more than 5 percent of funds
appropriated each year may be used to
fund the Agricultural Marketing
Resource Center, to support electronic
capabilities to provide information
regarding research, business, legal,
financial, or logistical assistance to
independent producers and processors.

(f) Each fiscal year, the following
amounts of reserved funds will be made
available:

(1) 10 percent to fund projects that
benefit beginning farmers or ranchers, or
socially-disadvantaged farmers or
ranchers; and

(2) 10 percent to fund projects that
propose development of mid-tier value
chains.

(3) Funds not obligated by June 30 of
each fiscal year shall be available to the
general fund for the program.

§§4284.926-4284.929 [Reserved]
Section D—Applying for a Grant

§4284.930 Preliminary review.

The Agency encourages applicants to
contact their State Office well in
advance of the application submission
deadline, to ask questions and to
discuss project eligibility potential. At
its option, the Agency may establish a
preliminary review deadline so that it
may informally assess the eligibility of
the application and its completeness.
The result of the preliminary review is
not binding on the Agency. To
implement this section, the Agency will
issue a notification addressing this issue
in accordance with §4284.915.

§4284.931 Application package.

All applicants are required to submit
an application package that is
comprised of the elements in this
section.

(a) Application forms. The following
application forms (or their successor
forms) must be completed when
applying for a grant under this subpart.

(1) Form SF-424, “Application for
Federal Assistance.”

(2) Form SF—424A, “Budget
Information-Non-Construction
Programs.”

(3) Form SF-424B, “Assurances—
Non-Construction Programs.”

(4) Form RD 400—4, “Assurance
Agreement.”

(5) Form RD 400-1, “Equal
Opportunity Agreement.”

(6) All applicants are required to have
a DUNS number (including individuals
and sole proprietorships).

(b) Application content. The
following content items must be
completed when applying for a grant
under this subpart:

(1) Eligibility discussion. Using the
format prescribed by the application
package, the applicant must describe in
detail how the:

(i) Applicant (§§4284.920 and 921)
and project eligibility (§ 4284.922)
requirements are met;

(ii) Eligible use of grant and matching
funds (§§4284.923 and 924)
requirements are met; and

(iii) Funding limitation (§ 4284.925)
requirements are met.

(2) Evaluation criteria. Using the
format prescribed by the application
package, the applicant must address
each evaluation criterion identified
below.

(i) Performance evaluation criteria.
Applicants for planning grants must
suggest at least one criterion by which
their performance under a grant could
be evaluated. Applicants for working
capital grants must identify the
projected increase in customer base,
revenue accruing to independent
producers, and number of jobs
attributed to the project. Working
capital projects with significant
renewable energy components must also
identify the projected increase in
capacity per unit of measure annually
attributed to the project. Performance
criteria will be incorporated into the
applicant’s semi-annual and final
reporting requirements if selected for
award.

(ii) Proposal evaluation criteria.
Applicants must address each proposal
evaluation criterion identified in
§4284.942 in narrative form, in the
application package.

(3) Certification of matching funds.
Using the format prescribed by the
application package, applicants must
certify that:

(i) Cost-share matching funds will be
spent in advance of grant funding, such
that for every dollar of grant funds
disbursed, not less than an equal
amount of matching funds will have
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been expended prior to submitting the
request for reimbursement; and

(ii) If matching funds are proposed in
an amount exceeding the grant amount,
those matching funds must be spent at
a proportional rate equal to the match-
to-grant ratio identified in the proposed
budget.

(4) Verification of cost-share matching
funds. Using the format prescribed by
the application package, the applicant
must provide authentic documentation
from the source to confirm the eligibility
and availability of both cash and in-kind
contributions that meet the following
requirements:

(i) Matching funds are subject to the
same use restrictions as grant funds, and
must be spent on eligible project
expenses during the grant project
period.

(ii) Matching funds must be from
eligible sources without a conflict of
interest and without the appearance of
a conflict of interest.

(iii) Matching funds must be at least
equal to the amount of grant funds
requested, and combined grant and
matching funds must equal 100 percent
of the total eligible project costs.

(iv) Unless provided by other
authorizing legislation, other Federal
grant funds cannot be used as matching
funds.

(v) Matching funds must be provided
in the form of confirmed applicant cash,
loan, or line of credit; or confirmed
third-party cash or eligible third-party
in-kind contribution.

(vi) Examples of ineligible matching
funds include funds used for an
ineligible purpose, contributions
donated outside the proposed grant
period, third-party in-kind contributions
that are over-valued, expected program
income at time of application, or
instances where the potential for a
conflict of interest exists, including
applicant in-kind contributions in
§4284.923(a).

(5) Business plan. As part of the
application package, applicants for
working capital grants must provide a
copy of the business plan that was
completed for the proposed project. The
Agency must concur in the acceptability
or adequacy of the business plan.

(6) Feasibility study. As part of the
application package, applicants for
working capital grants must provide a
copy of the third-party feasibility study
that was completed for the proposed
project. The Agency must concur in the
acceptability or adequacy of the
feasibility study.

§4284.932 Simplified application.

Applicants requesting less than
$50,000 will be allowed to submit a

simplified application, the contents of
which will be announced in an annual
notice issued pursuant to § 4284.915.

§4284.933 Filing instructions.

Unless otherwise specified in a
notification issued under §4284.915,
the requirements specified in
paragraphs (a) through (e) of this section
apply to all applications.

(a) When to submit. Complete
applications must be received by the
Agency on or before March 15 of each
year to be considered for funding for
that fiscal year. Applications received
by the Agency after March 15 will not
be considered.

(b) Incomplete applications.
Incomplete applications will be
rejected. Applicants will be informed of
the elements that made the application
incomplete. If a resubmitted application
is received by the applicable application
deadline, the Agency will reconsider the
application.

(c) Where to submit. All applications
must be submitted to the State Office of
Rural Development in the State where
the project primarily takes place, or on-
line through grants.gov.

(d) Format. Applications may be
submitted as hard copy, or
electronically via grants.gov. If
submitted as hard copy, only one
original copy should be submitted.

(e) Other forms and instructions.
Upon request, the Agency will make
available to the public the necessary
forms and instructions for filing
applications. These forms and
instructions may be obtained from any
State Office of Rural Development, or
the Agency’s Value-Added Producer
Grant program Web site—http://
www.rurdev.usda.gov/rbs/coops/
vadg.htm.

§§4284.934-4284.939 [Reserved]

Section E—Processing and Scoring
Applications

§4284.940 Processing applications.

(a) Initial review. Upon receipt of an
application on or before the application
submission deadline for each fiscal year,
the Agency will conduct a review to
determine if the applicant and project
are eligible, and if the application is
complete and sufficiently responsive to
program requirements.

(b) Notifications. After the review in
paragraph (a) of this section has been
conducted, the Agency will notify the
applicant in writing of the Agency’s
findings. If the Agency has determined
that either the applicant or project is
ineligible or that the application is not
complete to allow evaluation of the
application or sufficiently responsive to

program requirements, it will include in
the notification the reason(s) for its
determination(s).

(c) Resubmittal by applicants.
Applicants may submit revised
applications to the Agency in response
to the notification received under
paragraph (b) of this section. If a revised
grant application is received on or
before the application deadline, it will
be processed by the Agency. If such
revised applications are not received by
the specified application deadline, the
Agency will not process the application
and will inform the applicant that their
application was not reviewed due to
tardiness.

(d) Subsequent ineligibility
determinations. If at any time an
application is determined to be
ineligible, the Agency will notify the
applicant in writing of its
determination.

§4284.941 Application withdrawal.

During the period between the
submission of an application and the
execution of award documents, the
applicant must notify the Agency in
writing if the project is no longer viable
or the applicant no longer is requesting
financial assistance for the project.
When the applicant so notifies the
Agency, the selection will be rescinded
or the application withdrawn.

§4284.942 Proposal evaluation criteria
and scoring applications.

(a) General. The Agency will only
score applications for which it has
determined that the applicant and
project are eligible, the application is
complete and sufficiently responsive to
program requirements, and the project is
likely feasible. Any applicant whose
application will not be reviewed
because the Agency has determined it
fails to meet the preceding criteria will
be notified of appeal rights pursuant to
§4284.903. Each such application the
Agency receives on or before the
application deadline in a fiscal year will
be scored in the fiscal year in which it
was received. Each application will be
scored based on the information
provided and/or referenced in the
scoring section of the application at the
time the applicant submits the
application to the Agency.

(b) Scoring applications. The
maximum number of points that will be
awarded to an application is 100, plus
an additional 10 points if the project is
located in a rural area. The criteria
specified in paragraphs (b)(1) through
(7) of this section will be used to score
each application. The Agency will
specify how points are awarded for each
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criterion in a Notice published each
fiscal year.

(1) Nature of the proposed project
(maximum 25 points).

(2) Personnel qualifications
(maximum 20 points).

(3) Commitments and support
(maximum 10 points).

(4) Work plan/budget (maximum 20
points).

(5) Type of applicant (maximum 15
points).

(6) Administrator priority categories
and points (maximum 10 points).

(7) Rural or rural area location (10
points may be awarded).

§§4284.943-4284.949 [Reserved)]

Section F—Grant Awards and
Agreement

§4284.950 Award process.

(a) Selection of applications for
funding and for potential funding. The
Agency will select and rank
applications for funding based on the
score an application has received in
response to the proposal evaluation
criteria, compared to the scores of other
value-added applications received in
the same fiscal year. Higher scoring
applications will receive first
consideration for funding. The Agency
will notify applicants, in writing,
whether or not they have been selected
for funding. For those applicants not
selected for funding, the Agency will
provide a brief explanation for why they
were not selected.

(b) Ranked applications not funded. A
ranked application that is not funded in
the fiscal year in which it was submitted
will not be carried forward into the next
fiscal year. The Agency will notify the
applicant in writing.

(c) Intergovernmental review. If State
or local governments raise objections to
a proposed project under the
intergovernmental review process that
are not resolved within 90 days of the
Agency’s award announcement date, the
Agency will rescind the award and will
provide the applicant with a written
notice to that effect. The Agency, in its
sole discretion, may extend the 90-day
period if it appears resolution is
imminent.

§4284.951 Grant agreement.

(a) Letter of conditions. When a grant
is obligated subject to conditions
established by the Agency, the Agency
will notify, in writing, each applicant
whose application has been selected for
funding using a Letter of Conditions,
which defines the conditions under
which the grant will be made. If the
applicant agrees with the conditions,
the applicant must complete, sign, and

return the Agency’s “Letter of Intent to
Meet Conditions.” If the applicant
believes that certain conditions cannot
be met, the applicant may propose
alternate conditions to the Agency. The
Agency must concur with any proposed
changes to the Letter of Conditions by
the applicant before the application will
be further processed. If the Agency
agrees to any proposed changes, the
Agency will issue a revised or amended
Letter of Conditions that defines the
final conditions under which the grant
will be made.

(b) Grant agreement and conditions.
Each grantee will be required to meet all
terms and conditions of the award
within 90 days of receiving a Letter of
Conditions unless otherwise specified
by the Agency at the time of award.
Each grantee will also be required to
sign a grant agreement that outlines the
approved use of funds and actions
under the award, as well as the
restrictions and applicable laws and
regulations that pertain to the award.

(c) Grant disbursements. Grant
disbursement will be made in
accordance with the Letter of
Conditions, and/or the grant agreement,
as applicable. Adequate supporting
documentation is required for all
disbursements.

§§4284.952-4284.959 [Reserved]

Section G—Post Award Activities and
Requirements

§4284.960 Monitoring and reporting
program performance.

The requirements specified in this
section shall apply to grants made under
this subpart.

(a) Grantees are responsible to expend
funds only for eligible purposes and
will be monitored by Agency staff for
compliance. Grantees must maintain a
financial management system, and
property and procurement standards in
accordance with Departmental
Regulations.

(b) Grantees must submit prescribed
narrative and financial performance
reports that include a comparison of
accomplishments with the objectives
stated in the application. The Agency
will prescribe both the narrative and
financial report formats in the grant
agreement.

(1) Semi-annual performance reports
shall be submitted within 30 days
following March 31 and September 30
each fiscal year. A final performance
report shall be submitted to the Agency
within 90 days of project completion.
Failure to submit a performance report
within the specified timeframes may
result in the Agency withholding grant
funds.

(2) Additional reports shall be
submitted as specified in the grant
agreement or Letter of Conditions, or as
otherwise provided in a notification
issued under §4284.915.

(3) Copies of supporting
documentation and/or project
deliverables for completed tasks must be
provided to the Agency in a timely
manner in accord with the development
or completion of materials and in
conjunction with the budget and project
timeline. Examples include, but are not
limited to, a feasibility study, marketing
plan, business plan, success story, or
best practice.

(4) The Agency may request any
additional project and/or performance
data for the project for which grant
funds have been received.

§4284.961 Grant servicing.

All grants awarded under this subpart
shall be serviced in accordance with 7
CFR part 1951, subparts E and O, and
the Departmental Regulations.

§4284.962 Transfer of obligations.

An obligation of funds established for
an applicant may be transferred to a
different (substituted) applicant
provided:

(a) The substituted applicant:
(1) Is eligible;
(2) Has a close and genuine

relationship with the original applicant;
and

(3) Has the authority to receive the
assistance approved for the original
applicant; and

(b) The need, purpose(s), and scope of
the project for which the Agency funds
will be used remain substantially
unchanged.

§4284.963 Grant close out and related
activities.

In addition to the requirements
specified in the Departmental
regulations, failure to submit
satisfactory reports on time under the
provisions of § 4284.970(b) may result
in the suspension or termination of a
grant.

§§4284.964-4284.999 [Reserved]

Dated: May 21, 2010.
Pandor H. Hadjy,

Acting Administrator, Rural Business-
Cooperative Service.

[FR Doc. 2010-12731 Filed 5-27-10; 8:45 am]
BILLING CODE 3410-XY-P
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DEPARTMENT OF ENERGY
10 CFR Parts 433 and 435
[Docket No. EE-RM/STD-02-112]
RIN 1904-AC13

Energy Efficiency and Sustainable
Design Standards for New Federal
Buildings

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of proposed rulemaking.

SUMMARY: The U.S. Department of
Energy (DOE) is publishing this notice
of proposed rulemaking (NOPR) to
implement provisions of the Energy
Conservation and Production Act, as
amended by the Energy Policy Act of
2005 and the Energy Independence and
Security Act of 2007, that require DOE
to establish revised performance
standards for the construction of new
Federal buildings and major renovations
of Federal buildings. This NOPR
specifically addresses the use of
sustainable design principles for siting,
design, and construction, and the use of
water conservation technologies to
achieve energy efficiency. This
proposed rulemaking also provides
criteria for identifying a certification
system and level for green buildings that
encourages a comprehensive and
environmentally-sound approach to
certification of green buildings.

DATES: Public comments on this
proposed rule will be accepted until
July 27, 2010. The Department will hold
a public meeting on Wednesday, July
28, 2010, from 9 a.m. to 4 p.m., in
Washington, DC. DOE must receive
requests to speak at the public meeting
before 4 p.m., Wednesday, July 14,
2010. DOE must receive a signed
original and an electronic copy of
statements to be given at the public
meeting before 4 p.m., Wednesday, July
21, 2010.

DOE will accept comments, data, and
information regarding the NOPR before
and after the public meeting, but no
later than July 27, 2010.

ADDRESSES: The public meeting will be
held at the U.S. Department of Energy,
Forrestal Building, Room 8E-089. You
may submit comments using any of the
following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.

2. E-mail: Cyrus.Nasseri@ee.doe.gov.
Include EE-RM/STD-02-112 and/or
RIN 1904—-AC13 in the subject line of
the message.

3. Postal Mail: Cyrus Nasseri, U.S.
Department of Energy, Federal Energy
Management Program, Mailstop EE-2L,
Energy Efficiency and Sustainable
Design Standards for New Federal
Commercial and Multi-Family High-
Rise Residential Buildings and Energy
Efficiency and Sustainable Design
Standards for New Federal Low-Rise
Residential Buildings, EE-RM/STD-02—
112 and/or RIN 1904—-AC13, 1000
Independence Avenue, SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—9138. Please
submit one signed paper original.

4. Hand Delivery/Courier: Cyrus
Nasseri, U.S. Department of Energy,
Federal Energy Management Program,
Room 5E-080, 1000 Independence
Avenue, SW., Washington, DC 20585—
0121.

Instructions: All submissions must
include the agency name and docket
number or Regulatory Information
Number (RIN) for this rulemaking.

Docket: For access to the docket to
read background documents or
comments received by DOE, go to the
U.S. Department of Energy, Forrestal
Building, Room 5E-080 (Resource Room
of the Federal Energy Management
Program), 1000 Independence Avenue,
SW., Washington, DC, (202) 586-9127,
between 9 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
Please call Cyrus Nasseri at the above
telephone number for additional
information regarding visiting the
Resource Room.

If you submit information that you
believe to be exempt by law from public
disclosure, you should submit one
complete copy, as well as one copy from
which the information claimed to be
exempt by law from public disclosure
has been deleted. DOE is responsible for
the final determination with regard to
disclosure or nondisclosure of the
information and for treating it
accordingly under the DOE Freedom of
Information regulations at Title 10 of the
Code of Federal Register (10 CFR)
1004.11.

FOR FURTHER INFORMATION CONTACT:
Cyrus Nasseri, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Federal Energy
Management Program, EE-2L, 1000
Independence Avenue, SW.,
Washington, DC 20585-0121, (202) 586—
9138, e-mail: Cyrus.Nasseri@ee.doe.gov,
or Chris Calamita, U.S. Department of
Energy, Office of the General Counsel,
Forrestal Building, GC-72, 1000
Independence Avenue, SW,
Washington, DC 20585, (202) 5861777,
e-mail:
Christopher.Calamita@hgq.doe.gov.

SUPPLEMENTARY INFORMATION:

L. Introduction

II. Discussion of Today’s Action

III. Reference Resources

IV. Regulatory Analysis

V. Approval of the Office of the Secretary

I. Introduction

Section 305 of the Energy
Conservation and Production Act
(ECPA) established energy conservation
requirements for Federal buildings. (42
U.S.C. 6834) Section 109 of the Energy
Policy Act of 2005 amended section 305
of ECPA by adding section 305(a)(3)(A),
which requires DOE, through regulation,
to update the energy efficiency
requirements for new Federal buildings.
(42 U.S.C. 6834(a)(3)(A)) DOE is also
required to establish a requirement that,
if life-cycle cost-effective, sustainable
design principles must be applied to the
siting, design, and construction of all
new and replacement buildings. (42
U.S.C. 6834(a)(3)(A)(1)(II)) Section 433
of the Energy Independence and
Security Act of 2007 (EISA; Pub. L. 110—
140) further amended section 305 of
ECPA to apply sustainable design
principles to certain new Federal
buildings and major renovations of
Federal buildings without specifying
consideration of life-cycle cost-
effectiveness. (42 U.S.C.
6834(a)(3)(D)(1)(I)) In addition, DOE is
directed to establish regulations that
require water conservation technologies
and solar hot water heaters be applied
to the extent life-cycle cost-effective. (42
U.S.C. 6834 (a)(3)(A)(ii) and
(a)(3)(D)(vii)) Today’s proposed rule
addresses sustainable design principles,
water conservation technologies, and
solar water heating. Additionally, as
amended by EISA, ECPA directs DOE to
identify a certification system and level
for rating green buildings that DOE
determines to be the most likely to
encourage a comprehensive and
environmentally sound approach to
such certification and rating. (42 U.S.C.
6834(a)(3)(D)(i)(II1)) Finally, section 433
of EISA revised the definition of
“Federal building” applicable to the
regulations for Federal buildings. (42
U.S.C. 6832(6)) This definitional change
is addressed in today’s notice.

DOE has already addressed energy
efficiency in new Federal buildings in a
final rule published on December 21,
2007 (72 FR 72565). Specifically, new
Federal buildings must be designed to
achieve energy consumption levels that
are at least 30 percent below the
updated minimum standards referenced
in section 305(a)(2), if life-cycle cost-
effective. (42 U.S.C. 6834(a)(3)(A){)(1);
see also 10 CFR 433.4 and 435.4) DOE
placed the revised Federal commercial
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and multi-family high-rise residential
building standards in a new 10 CFR Part
433, entitled “Energy Efficiency
Standards for the Design and
Construction of New Federal
Commercial and Multi-Family High-
Rise Residential Buildings.” The
updated standards for Federal low-rise
residential buildings are contained in 10
CFR Part 435, Subpart A.

Section 433 of EISA added section
305(a)(3)(D) to require fossil fuel energy
savings for certain building types. DOE
will address the fossil fuel requirements
of section 433 of EISA in a separate
rulemaking. The fossil fuel requirement
rulemaking may amend the same
regulatory sections as those proposed to
be amended in today’s notice of
proposed rulemaking. The proposed
regulatory text in today’s document
would amend the current regulatory
text, without consideration of
amendments that may result from the
fossil fuel requirement rulemaking. If
and when these rulemakings are
finalized, DOE will coordinate the final
regulatory text between the two
rulemakings.

DOE notes that it is required to review
and revise energy efficiency
requirements for Federal building as the
voluntary industry codes are updated.
(42 U.S.C. 6834(a)(3)(b)) DOE intends to
address this review of the current
versions of ASHRAE Standard 90.1 and
the International Code Council
International Energy Conservation Code
(IECC) as the minimum energy
efficiency performance standards in 10
CFR Parts 433 and 435 in a separate
rulemaking.

II. Discussion of Today’s Action
A. Scope of Proposed Rulemaking

1. Definition of “Federal Building”

Section 305 of ECPA requires, in part,
that DOE establish, by rule, standards
for new Federal buildings that require,
if life-cycle cost-effective, new Federal
buildings be designed to achieve energy
consumption levels that are at least 30
percent below the levels established in
the applicable industry code, and that
sustainable design principles are
applied to the siting, design, and
construction of all new and replacement
buildings. (42 U.S.C. 6834(a)(3)(A)(i))
Further, water conservation
technologies must be applied to the
extent that the technologies are life-
cycle cost-effective. (42 U.S.C.
6834(a)(3)(A)(ii)) and 6834(a)(3)(D)(vii)

As stated previously in this notice,
DOE has established regulations that
address the energy consumption
requirements for new Federal buildings.
(72 FR 72565) In the final rule for the

energy consumption requirements of
new Federal buildings, DOE relied on
the statutory definition of “Federal
building,” i.e., “any building to be
constructed by, or for the use of, any
Federal agency which is not legally
subject to State or local building codes
or similar requirements.” (72 FR 72565)

Section 433 of EISA amended the
definition of “Federal building”
applicable to section 305 of EPCA,
including the energy consumption,
sustainability, and water conservation
requirements. The statute now defines
“Federal building” to mean any building
to be constructed by, or for the use of,
any Federal agency. DOE is proposing
that the term include buildings built for
the purpose of being leased by a Federal
agency, and privatized military housing
awarded subsequent to promulgation of
this rule.® (42 U.S.C. 6832(6)) DOE is
proposing to revise the definition of
“new Federal building” consistent with
the amendment in EISA. Additionally,
DOE is considering limiting the
inclusion of leased buildings in the
definition of “Federal building” to new
leased buildings in which a Federal
agency has significant control over the
design of the building (e.g., “lease-
constructs”). DOE welcomes comments
on these considerations.

2. Consideration of Life-Cycle Costs

In general, DOE is proposing that the
sustainable design requirements be
applied to all new and replacement
Federal buildings to the extent those
requirements are life-cycle cost
effective. For a subset of new Federal
buildings and Federal buildings
undergoing major renovation, DOE is
proposing that the sustainable design
principles be applied to the “extent
practicable.” As explained further in
this section, “extent practicable”
considerations would include specified
cost considerations separate from a life-
cycle cost threshold.

Section 305(a)(3)(i)(II) requires DOE to
establish regulations that require
sustainable design principles to be
applied to the siting, design, and
construction of all new and replacement
Federal buildings, to the extent life-
cycle cost-effective. (42 U.S.C.
6834(a)(3)(1)(I1))

Section 305(a)(3) of ECPA as amended
directs DOE to establish regulations that
require sustainable design principles be
applied to a subset of new Federal
buildings and Federal buildings

1The Military Housing Privatization Initiative
(MHPI) is a public/private program whereby private
sector developers may own, operate, and maintain
military family housing. The MHPI was enacted on
February 10, 1996, as part of the National Defense
Authorization Act for fiscal year 1996.

undergoing major renovation, without
specifying consideration of life-cycle
cost. (42 U.S.C. 6834(a)(3)(D)(1)(IIN) A
building is in the subset of new Federal
buildings and Federal buildings
undergoing major renovations if the
building is:

¢ A public building as defined in 40
U.S.C. 3301,2 for which the
Administrator of General Services is
required to transmit a prospectus to
Congress under 40 U.S.C. 3307, or

¢ A building and major renovation for
which the construction project cost is at
least $2,500,000 (in 2007 dollars,
adjusted for inflation using U.S.
Department of Labor Producer Price
Indexes).

If a new or replacement Federal
building does not fit into one of these
two categories, sustainable design
principles would apply only to the
extent that they are life-cycle cost-
effective.

DOE is proposing that sustainable
design principles be applied to the new
Federal buildings and major renovations
identified by the statute. The
sustainable design principles set forth in
the requirements of this proposed rule
would be required to be incorporated
into the new Federal building or major
renovation design “to the extent
practicable,” except in the case of indoor
environmental quality requirements,
which would be mandatory. DOE

2Under 40 U.S.C. 3301(5) “public building” is a
building, whether for single or multitenant
occupancy, and its grounds, approaches, and
appurtenances, which is generally suitable for use
as office or storage space or both by one or more
Federal agencies or mixed-ownership Government
corporations.

“Public building” includes Federal office
buildings, post offices, customhouses, courthouses,
appraisers stores, border inspection facilities,
warehouses, record centers, relocation facilities,
telecommuting centers, similar Federal facilities,
and any other buildings or construction projects the
inclusion of which the President considers to be
justified in the public interest.

The definition does not include a building or
construction project that is on the public domain
(including that reserved for national forests and
other purposes); that is on property of the
Government in foreign countries; that is on Indian
and native Eskimo property held in trust by the
Government; that is on land used in connection
with Federal programs for agricultural, recreational,
and conservation purposes, including research in
connection with the programs; that is on or used in
connection with river, harbor, flood control,
reclamation or power projects, for chemical
manufacturing or development projects, or for
nuclear production, research, or development
projects; that is on or used in connection with
housing and residential projects; that is on military
installations (including any fort, camp, post, naval
training station, airfield, proving ground, military
supply depot, military school, or any similar facility
of the Department of Defense); that is on
installations of the Department of Veterans Affairs
used for hospital or domiciliary purposes; or the
exclusion of which the President considers to be
justified in the public interest.
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believes that indoor air quality
requirements are vitally important to the
health and life safety of Federal
employees and visitors to Federal
buildings and has therefore emphasized
their importance by making the
requirements mandatory. For major
renovations, the sustainable design
requirements would only apply to the
portion of the building being renovated.

Today’s proposed rule would require
Federal agencies to apply sustainable
design principles to the extent
practicable when designing the new
Federal buildings and major renovations
identified by the statute. Under the
proposed rule, actions would be
required to be implemented “to the
extent practicable;” i.e., actions would
need to be implemented unless an
agency determines that: Full
implementation would prevent the
building or facility from fulfilling a key
design or function objective; the
necessary products or materials cannot
be commercially procured in a timely
fashion; the net increases in total project
life cycle costs are very large, or if initial
funding required to integrate features to
comply with this rule exceeds 3 percent
of total first costs. DOE requests
comments on whether or not the 3
percent of total first cost limitation
should be added directly to the
definition of “to the extent practicable”
in today’s rulemaking. In this
rulemaking, individual sustainable
design measures are discussed
individually. It is the intent of the 3
percent of total project cost that the
entire package of sustainable design
measure be less than 3 percent of the
total first cost for the project. In
addition, DOE requests comments on
whether “very large” net increases in
total project life cycle costs should be
numerically defined, and if so, what
that threshold or range should be.

DOE believes that life cycle costing is
an important consideration in the
definition of “to the extent practicable,”
but that failure of proof of life-cycle
cost-effectiveness in of itself is not
sufficient to disregard the application of
sustainable design principles. The life-
cycle cost analysis may not capture all
of the benefits from sustainable design.
Environmental impacts often extend far
beyond the “life” of a building or
measures installed in a building. If a
required action cannot be fully
implemented for one of these reasons,
agencies should endeavor to implement
the required action to the maximum
extent feasible.

DOE is proposing that new Federal
buildings that are not in these two
categories identified above would need
to comply with the sustainable design

requirements only if they are life-cycle
cost-effective.

The requirements in this proposed
rule would not apply to major
renovations that have construction
project costs less than $2,500,000 (in
2007 dollars, adjusted for inflation using
U.S. Department of Labor Producer
Price Indexes).

3. Definition of “Major Renovation”

Major renovations are defined in the
proposed rule as changes to a building
that provide significant opportunities
for substantial improvement in the
sustainable design elements covered in
this rule, including energy efficiency.
DOE has also included in the definition
of major renovation the statement that
any renovation that exceeds 25 percent
of the replacement value of the building
would be considered a major
renovation. The replacement value is
used rather than the current value
because the current value of old
buildings in poor condition may be very
low. The proposed rule would only
apply to portions of the building or
building system that are being
renovated. For example, if the
renovation includes the replacement of
the watering system for landscaping
around an office building, then the
requirements for outdoor water use in
the rules would apply. DOE notes that
this definition has been used for a
number of years by the Department of
Defense, the Federal government’s
single largest manager of Federal
buildings. DOE welcomes comments on
the definition of “major renovation,”
particularly as to whether the definition
would result in an unreasonable burden
on planned renovations that are not
extensive enough to accomplish
sustainable design objectives.

B. Solar Hot Water Heaters

Section 523 of EISA modifies Section
305(a)(3)(A) of ECPA to require 30
percent of hot water demand in new
Federal buildings or Federal buildings
undergoing major renovations to be met
by solar water heaters if life-cycle cost-
effective. (42 U.S.C. 6834(a)(3)(A)(iii))
DOE interprets Section 523 to include
all hot water usage in the building,
including hot water used for restrooms,
janitorial closets, food handling
facilities, and laundry facilities.
Agencies should calculate the total hot
water load for the building and then
determine if it is life cycle cost-effective
to use solar hot water systems to meet
30 percent of the annual demand. This
requirement has been reflected in the
proposed rule. DOE welcomes
comments on this requirement.

C. Federal Leadership in High
Performance and Sustainable
Building—Guiding Principles

DOE is proposing to add requirements
to 10 CFR Parts 433 and 435 to
implement the directive of section 305
of ECPA that Federal buildings use
sustainable design principles for siting,
design, and construction, and water
conservation. As a basis for the
proposed sustainability requirements
DOE utilized the December 2008 version
of the Guiding Principles originally
adopted in the Federal Leadership in
High Performance and Sustainable
Building Memorandum of
Understanding (MOU) signed by most
Federal agencies. DOE incorporated
those requirements into today’s
proposed rulemaking. The guiding
principles are aimed at helping Federal
agencies and organizations:

¢ Reduce the total ownership cost of
facilities.

e Improve energy efficiency and
water conservation.

¢ Provide safe, healthy, and
productive built environments.

¢ Promote sustainable environmental
stewardship.

Under Executive Order 13514,
“Federal Leadership in Environmental,
Energy and Economic Performance”
(October 5, 2009), Federal agencies are
already required to ensure that new
construction and major renovations of
agency buildings comply with the
Guiding Principles. By basing the
rulemaking on the Guiding Principles
already in use, DOE intends to minimize
the regulatory burden on Federal
agencies. DOE notes that the Guiding
Principles do not address the issue of
site selection, and therefore provisions
related to site selection have been added
to the proposal. Additionally, DOE is
aware that revisions to the Guiding
Principles are currently being
considered. DOE will evaluate and
consider any revisions to the Guiding
Principles as part of the final rule.

DOE is aware that several voluntary
industry standards that would address
sustainable design are currently under
development. Specifically, DOE is
aware of the development of:

e ASHRAE 189.1P—Standard for the
Design of High-Performance, Green
Buildings Except Low-Rise Residential
Buildings,

e The International Green
Construction Code under development
by the International Code Council (ICC),
and

e The National Green Building
Standard jointly developed by the
National Association of Home Builders
and the ICC for residential buildings.
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To the extent that such voluntary
industry standards are finalized prior to
the issuance of a final rule under this
rulemaking, DOE may consider
incorporating some or all of the
provisions of the identified voluntary
industry standards. DOE welcomes
comments on whether these or other
nationally recognized green/sustainable
building design standards should be
deemed to comply with the sustainable
design requirements in the DOE rules.

The proposed requirements for
sustainable design are nearly identical
for commercial buildings (including
high-rise residential) in 10 CFR 433 and
residential buildings in 10 CFR part 435.
The differences are a requirement for
radon control in residential buildings,
and a signage requirement to prohibit
smoking for commercial buildings only.
Radon is generally considered to be less
of a potential health concern in
commercial buildings than in
residential buildings. The signage
requirement for prohibiting smoking is
based on GSA notice in Federal Register
on December 22, 2008.

The major sustainable design
elements of the proposed rules are:

¢ Integrated Design Principles.

e Optimize Energy Performance.

¢ Protect and Conserve Water.

e Enhance Indoor Environmental
Quality.

¢ Reduce Environmental Impact of
Materials.

¢ Building Siting.

1. Integrated Design Principles

Integrated design principles include
planning, setting goals, and building
commissioning. Building
commissioning is the process of
ensuring that building systems and
equipment are designed, installed,
tested, and capable of being operated
and maintained according to the
owner’s or occupants operational needs.
Building commissioning is a key part of
designing and building high-
performance buildings because it helps
ensure that controls, sensors, and
equipment will perform as intended
throughout their expected life. Building
commissioning requires that the facility
and all of its systems and assemblies are
planned, designed, installed, tested,
operated, and maintained to meet the
owner’s or occupant’s project
requirements.

The building commissioning
requirements in the proposed rule are
based on the Guiding Principles.
Additionally, DOE has specified the
operation of a building as part of the
commissioning efforts. DOE recognizes
that certain Federal agencies are
required to conduct water and energy

evaluations of certain facilities. (42
U.S.C. 8253(f)). DOE has issued
guidance on the implementation of this
requirement, which would address the
operational component of the
commissioning requirement proposed in
this rulemaking. That guidance can be
found at http://www1.eere.energy.gov/
femp/pdfs/eisa_s432 guidelines.pdf.

2. Optimize Energy Performance

Energy efficiency is considered as a
major component of sustainable
building design. As mentioned above,
DOE issued a final rule on December 21,
2007, that incorporates the energy
efficiency standards required in section
305 of ECPA. That final rule
incorporated the American Society of
Heating, Refrigerating, and Air-
Conditioning Engineers ANSI/ASHRAE/
IESNA Standard 90.1-2004, “Energy
Standard for Buildings Except Low-Rise
Residential Buildings,” and the
International Code Council’s 2004
“International Energy Conservation
Code.” That final rule also established a
requirement for new Federal buildings
to achieve a level of energy
consumption at least 30 percent below
that of the Standard 90.1-2004 or the
2004 IECC, as appropriate, when life-
cycle cost-effective, as directed by the
statute.

Today’s notice of proposed
rulemaking expands on the energy-
related requirements in the previously
published final rule to include solar
water heating and renewable energy
generation projects. The solar water
heating requirements are from section
305 of ECPA as amended by section 523
of EISA. The proposed renewable
energy generation requirements are
reflective of the Guiding Principles and
would support compliance with section
203 of the Energy Policy Act of 2005,
which sets renewable energy
consumption percentages for Federal
agencies. (42 U.S.C. 15852)

3. Protect and Conserve Water

Water is a key element of
sustainability because water is a limited
resource. The U.S. Government
Accountability Office estimated in 2003
that 36 States will face water shortages
by 2013. The U.S. Geological Survey
estimates water use in the U.S. and
reports that 410 billion gallons per day
were withdrawn for all uses during
2005. Public supply (including
commercial and industrial uses) and
domestic water use was 48 billion
gallons per day, or 12 percent of the
national total. Most water use in the
nation is for thermoelectric power (49
percent) and irrigation (31 percent).

The proposed rule would implement
the requirement established in EPCA, as
amended, that if water is used to
achieve energy efficiency, water
conservation technologies shall be
applied to the extent that the
technologies are life-cycle cost-effective.
(42 U.S.C. 6834(a)(3)(A)(ii)) As
proposed, this requirement would apply
in instances in which a Federal agency
was relying on technologies such as
cooling towers or condensing units as a
means to achieve energy efficiency. In
those instances, the proposed regulation
would require that, to the extent life-
cycle cost-effective, the technologies are
water efficient.

The proposed rule adopts the water
saving targets from the Guiding
Principles: a 20 percent reduction of
indoor potable water usage and a 50
percent reduction in outdoor potable
water usage. DOE is interested in input
on how to define procedures relating to
the calculation of baseline water use
and water savings for meeting these
requirements. The DOE Federal Energy
Management Program provides an
estimate of water use by building type
(http://www1.eere.energy.gov/femp/
program/
waterefficiency useindices.html) and in
the absence of other data, DOE proposes
to use these as the baseline. To the
extent practicable, use of WaterSense
labeled products, or products with
comparable water efficiency, for product
categories labeled by WaterSense is
required.

The issue of stormwater and
hydrology is not addressed in this rule.
Stormwater runoff for “Federal
development projects” is explicitly
addressed in Section 438 of EISA. The
U.S. Environmental Protection Agency
(EPA) has issued guidance on
complying with section 438 of EISA
(http://www.epa.gov/owow/nps/lid/
section438/).

4. Enhance Indoor Environmental
Quality

The indoor environmental quality
requirements from the Guiding
Principles were adapted for this
proposed rule. Leading sustainability
programs include indoor environmental
quality in their scope. A key component
of the indoor environment is air quality.
All buildings have some potential for
indoor air quality-related health
problems, such as “sick-building
syndrome.” The proposed rule addresses
the major aspects of indoor air quality—
source control for pollutants, moisture,
and ventilation.

For pollutant sources, the rules
specify low-emitting materials and
products used within buildings. For
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moisture control, the proposed rule
addresses the potential for moisture
flows and condensation that may lead to
the development of mold. The proposed
rule does not identify a particular
standard to address moisture control.
DOE requests comment on whether a
voluntary industry standard, such as the
ASHRAE “Indoor Air Quality Guide:
Best Practices for Design, Construction
and Commissioning” (2009), should be
incorporated into the regulation.

For ventilation, the proposed rule
would require use of ASHRAE
“Standards on Ventilation for
Acceptable Indoor Air Quality: Standard
62.1” for commercial buildings and
residential high-rise buildings and
Standard 62.2 for low-rise residential
buildings. Signage prohibiting smoking
would be required for commercial and
high-rise residential buildings.

Radon control requirements from
ASTM Standard 1465 are included in
the proposed rule for low-rise
residential buildings. DOE requests
comments on the inclusion of a radon
control requirement. DOE also
welcomes suggestions for other or
additional radon standards that could be
incorporated into this rule. Measures to
seal the foundation to prevent or reduce
radon from entering the building would
be required in regions with high radon
potential (about one-third of the nation,
mostly in colder States). DOE has taken
the definition of high radon potential
from EPA as counties that have a
predicted average indoor radon
screening level greater than 4 pCi/L
(picocuries per liter), as shown on the
map at: http://www.epa.gov/radon/
zonemap.html. DOE requests comments
on this definition of high radon
potential.

Radon is a cancer-causing naturally
occurring radioactive gas that is the
second leading cause of lung cancer in
America and EPA estimates this leads to
the loss of about 20,000 lives annually
in radon related lung cancers.

5. Reduce Environmental Impacts of
Materials

Buildings use a diverse array of
products. There is a limited supply of
some products’ raw materials. Products
can also require a substantial amount of
energy to be produced and transported.
In 1998, an EPA report found 10.8
million tons of waste was generated
from new building construction in 1996.
In 2003, EPA reported a 21 percent
increase in construction waste since the
1998 report. The proposed rule would
reduce construction waste and would
require the use of materials with
recycled content and rapidly renewable
materials. The proposals for

construction waste and recycled content
are taken from the Guiding Principles.
The 10 percent recycle content
requirement is adopted from the original
version of the Guiding Principles.

The proposed rule also ad£‘esses
ozone depletion. The EPA defines
ozone-depleting substance(s) (ODS) as a
compound that contributes to
stratospheric ozone depletion. ODS
include CFCs, HCFCs, halons, methyl
bromide, carbon tetrachloride, and
methyl chloroform. ODS are generally
very stable in the troposphere and only
degrade under intense ultraviolet light
in the stratosphere. When they break
down, they release chlorine or bromine
atoms, which then deplete ozone. The
proposed rule would instruct agencies
to not use ozone depleting compounds
if an environmentally preferable
material is available. Again, this
element of the rule was adapted from
the Guiding Principles.

DOE requests comments on whether
requirements related to waste diversion
and ozone depletion should be included
in the rulemaking.

6. Building Siting

The proposed rule includes
requirements for siting and directs
Federal agencies to comply with all
applicable Executive Orders, statutes
and regulations. The applicable siting
authorities may include Executive
Orders 12072, 13006, and 13514; the
Rural Development Act of 1972; Federal
Urban Land Use Act of 1949; and Public
Buildings Cooperative Use Act of 1976.

Site selection is important to
minimize direct and indirect
environmental impacts on the
surroundings of the building(s) to be
constructed, including protecting
environmentally sensitive lands,
reducing energy use for transportation
and associated greenhouse gas
emissions, and orienting the building to
take advantage of solar heat gains in the
winter and/or minimize solar heat gains
in the summer. The proposed rule
includes energy efficiency consideration
as a siting priority.

D. Life-Cycle Cost-Effectiveness

Section 305 of ECPA, as amended by
section 109 of the Energy Policy Act of
2005, mandates the application of
sustainable design principles to the
siting, design, and construction of all
new and replacement buildings when
life-cycle cost-effective. (42 U.S.C.
6834(a)(3)(A)(@1)(I)) Section 433 of EISA
further amended section 305 of ECPA to
apply sustainable design principles to
certain new Federal buildings and major
renovations of Federal buildings
without specific consideration of life-

cycle cost-effectiveness. (42 U.S.C.
6834(a)(3)(D)(i)(III)) For major
renovations and new buildings that fall
in the two categories defined in EISA
(“public buildings” requiring a
prospectus and buildings/renovations
costing at least $2.5 million), the
proposed rule would apply to the extent
practicable.

Under the proposed rule, for new
buildings that do not fall into the two
categories, the sustainability design
requirements would apply only if the
requirements are proven to be life-cycle
cost-effective using the procedures in 10
CFR part 436 (excluding indoor air
quality requirements, which are
mandatory). DOE is proposing that
Federal agencies would be permitted to
use one of four methods listed in 10
CFR part 436 to demonstrate life-cycle
cost-effectiveness. These methods
include lower life-cycle costs, positive
net savings, savings-to-investment ratio
that is estimated to be greater than one,
and an adjusted internal rate of return
that is estimated to be greater than the
Federal Energy Management Program
(FEMP) discount rate. The proposed
rule would only require that sustainable
design measures that are cost effective
be done, it would not prohibit measures
that improve sustainability but cannot
be shown to be cost effective.

Defining life-cycle cost as it applies to
sustainable buildings presents
challenges. Some of the benefits are
economically measurable over a finite
period of time, such as energy and water
savings. Other benefits may not have an
economic benefit that can be clearly
calculated, such as reduced greenhouse
gases, reduced waste in landfills,
protection of natural habitat, etc. DOE
has not attempted to quantify
externalities related to sustainable
design, such as the value of wetlands
preservation. The International
Organization for Standards (ISO) has
outlined principles and a framework for
life cycle assessments for environmental
management in ISO Standard 14040 that
provides some guidance. DOE welcomes
public comments on whether DOE
should attempt to quantify externalities
for these types of environmental
benefits. Also, DOE requests comments
on which types of sustainability
objectives should be subject to life cycle
cost analysis.

E. Green Building Certification Systems

Section 433 of EISA added a
certification system requirement for new
Federal buildings and renovations that
are public buildings defined in 40
U.S.C. 3301, for which the
Administrator of General Services is
required to transmit a prospectus to
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Congress under U.S.C. Title 40, section
3307, or that are at least $2,500,000 in
costs adjusted annually for inflation. (42
U.S.C. 6834(a)(3)(D)(i)(II1)) Under that
requirement, DOE is to “identify a
certification system and level for green
buildings that the Secretary determines
to be the most likely to encourage a
comprehensive and environmentally-
sound approach to certification of green
buildings.” Section 433 of EISA directs
that the identification of the
certification system and level shall be
based on a review of findings prepared
by the Federal Director of the Office of
Federal High-Performance Green
Buildings (within the General Service
Administration) under section 436(h) of
EISA and the criteria specified in clause
(iii), shall identify the highest level the
Secretary determines is appropriate
above the minimum level required for
certification under the system selected,
and shall achieve results at least
comparable to the system used by and
highest level referenced by the General
Services Administration (GSA) as of the
date of enactment of EISA. In addition
to the findings of the Federal Director,
DOE is to take into consideration—

(I) The ability and availability of
assessors and auditors to independently
verify the criteria and measurement of
metrics at the scale necessary to
implement this subparagraph;

(II) The ability of the applicable
certification organization to collect and
reflect public comment;

(IT) The ability of the standard to be
developed and revised through a
consensus-based process;

(IV) An evaluation of the robustness
of the criteria for a high-performance
green building, which shall give credit
for promoting:

(a) Efficient and sustainable use of
water, energy, and other natural
resources;

(b) Use of renewable energy sources;

(c) Improved indoor environmental
quality through enhanced indoor air
quality, thermal comfort, acoustics, day
lighting, pollutant source control, and
use of low-emission materials and
building system controls; and

(d) Such other criteria as the Secretary
determines to be appropriate.

(V) National recognition within the
building industry. (42 U.S.C.
6834(a)(3)(D)(iii))

GSA identified a green building
certification system under section
436(h) of EISA in a letter to the
Secretary of Energy.3 GSA stated that
the U.S. Green Building Council’s

3 Letter from Lorita Doan, GSA Administrator to
Samuel Bodman, Secretary of Energy, dated April
25, 2008. EXEC-2008-005379.

Leadership in Energy and
Environmental Design (LEED) rating
system would meet the criteria in
section 436(h) of EISA and identified
the “Silver” level as the minimum level.
The Department of Defense also
identified LEED with the Silver level as
the preferred rating system and level in
a letter to the Secretary of Energy.+

GSA informed DOE in the letter that
it evaluated the following five rating
systems:

¢ Building Research Establishment’s
Environmental Assessment Method
(BREEAM);

e Comprehensive Assessment System
for Building Environmental Efficiency
(CASBEE);

e GBTool;

e Green Globes™ U.S.; and

e Leadership in Energy and
Environmental Design.

GSA stated that it evaluated each rating
system’s:

o Applicability: Whether it is relevant
to the large scale and complexity of
Federal buildings.

o Stability: Whether it has been stable
over time, so that the evaluation of a
building’s performance is not subject to
drastic changes.

o Objectivity: Whether it measures
quantifiable aspects of sustainable
design and its ratings are verified by
qualified third parties.

o Availability: Whether it is widely
used and has broad practitioner
awareness.

In its identification, GSA utilized a
2006 report by Pacific Northwest
National Laboratory ® (PNNL) that
evaluated leading green building rating
systems. The PNNL report identified the
five rating systems listed above as
having the greatest potential of
addressing GSA needs. The PNNL
report summarized and reviewed each
of the five rating systems, but did not
provide a recommendation on a
preferred system.

DOE recognizes that there are
multiple green building rating systems
currently available and additional
systems may be developed. These
systems have various levels of ratings,
representing differing degrees of energy
efficiency and sustainable design.
Additionally, the existing systems may
be revised and updated over time.

As part of a Federal building being
green-rated, DOE is considering the
development of requirements to apply

4 Letter from Wayne Arny, Deputy Under
Secretary of Defense (Installations and
Environment), dated May 5, 2009.

5Fowler, KM and Rauch, EM. 2006. Sustainable
Building Rating Systems: Summary. PNNL-15858.
Pacific Northwest National Laboratory. Richland,
Washington.

the continued certification of a building
as a certified green building. DOE is
considering a requirement for Federal
agencies to demonstrate that the energy
use of a certified green building is
consistent with the energy use targets
identified under the green building
certification program. DOE is
considering a requirement for a Federal
agency to demonstrate that the energy
use, at a minimum, in the first year of
a building’s green building certification
is consistent with the energy use
identified as part of the certification
process. If the building’s energy use
exceeded the target energy use
identified under the green building
rating system, DOE is considering the
removal of the green building
certification.

Focusing on the energy targets
identified in a green building rating
system would be consistent with the
Guiding Principles MOU, which directs
the agencies to establish a whole
building performance target that takes
into account the intended use,
occupancy, operations, plug loads, and
other energy demands, and design.
Reviewing energy use in the first year
following construction or renovation
would help ensure that green-rated
buildings continue to perform as
originally specified under the rating.
DOE is requesting comment on this
potential regulation.

The statute does not require DOE to
identify a specific commercially
available system, but requires DOE to
identify a certification system and level
for green buildings. As stated in the
statute, DOE believes that the green
rating of a building must encourage a
comprehensive and environmentally
sound approach to building and
renovation design. Given that systems
may be further developed, DOE is
proposing minimum criteria for any
system that a Federal agency would
choose to use to green rate a building.

DOE is proposing criteria for agencies
to identify green rating systems if an
agency chooses to green rate a building.
Under the proposed regulations, if an
agency were to choose to green rate a
building the green rating system would
be required to—

(1) Enable assessors and auditors to
independently verify the criteria and
measurement metrics of the system;

(2) Be developed by a certification
organization that

(i) Provides an opportunity for public
comment on the system; and

(ii) Provides an opportunity for
development and revision of the system
through a consensus based process; and

(3) Be nationally recognized within
the building industry.
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Included in the statutory criteria for
consideration by DOE in identifying
green building rating systems is the
evaluation of the robustness of the
system’s criteria for a high-performance
green building. DOE considers the
evaluation of the “robustness” of a green
building rating system to include
consideration of its ability to improve
over time and ensure design
performance over time. As such, DOE is
also considering to require that green
rating systems used by Federal agencies
are those systems that—

(1) Are subject to periodic evaluation
and assessment of the environmental
and energy benefits that result under the
rating system; and

(2) Include a verification system for
post-occupancy assessment of the rated
buildings to periodically demonstrate
continued environmental benefits and
energy savings.

DOE understands that existing green
building rating systems may not meet
these two additional criteria, but
understands that several systems are
moving in a direction consistent with
these additional criteria.

Under this proposal, DOE believes
that agencies would be provided the
flexibility to choose the green building
rating system that best fits their needs
as long as the system meets the criteria
set in this rulemaking.

Under today’s proposed rule, the
minimum level of rating would need to
be a level that ensures compliance with
the applicable energy efficiency, water
use, and sustainable design
requirements established in regulation.
DOE requests comments as to whether
the minimum level should also reflect
the Guiding Principles MOU and all
applicable executive orders.

As indicated above, GSA identified
LEED Silver as a green rating system
and level that meets the criteria
expressly identified in the statute. DOE
requests comment on other green rating
systems and associated levels/points
that also would meet the statutory
criteria. DOE also requests comments on
the additional criteria being considered
by DOE. DOE intends to make a list of
any green building rating systems
determined by Federal agencies to meet
the criteria adopted in the final rule
available to Federal agencies in order to
provide guidance. DOE requests
comment on the proposed criteria and
the potential for other green rating
systems to meet the proposed criteria.

Section 305(a)(3)(D)(v) of ECPA states
that “the Secretary may by rule allow
Federal agencies to develop internal
certification processes, using certified
professionals, in lieu of certification by
the certification entity identified under

clause (i)(IIT). The Secretary shall
include in any such rule guidelines to
ensure that the certification process
results in buildings meeting the
applicable certification system and level
identified under clause (i)(III). An
agency employing an internal
certification process must continue to
obtain external certification by the
certification entity identified under
clause (i)(II) for at least 5 percent of the
total number of buildings certified
annually by the agency.” Under the
proposal agencies would be able to
submit to DOE their own internal
certification systems for approval by
DOE.

I1I. Reference Resources

DOE has prepared a list of resources
to help Federal agencies address the
principles of sustainable design. The
Federal Register final rule published on
December 21, 2007 (71 FR 72565)
contains reference resources for energy
efficiency. These resources come in
many forms (such as design guidance
and case studies) and in a variety of
media (such as in printed documents or
on Web sites).

Life-Cycle Cost Analysis—U.S. DOE
Federal Energy Management Program
http://www.access.gpo.gov/nara/cfr/
waisidx 04/10cfr436 04.html

The life-cycle cost analysis rules
promulgated in 10 CFR part 436 Subpart
A, “Methodology and Procedures for
Life Cycle Cost Analysis,” conform to
requirements in the Federal Energy
Management Improvement Act of 1988
and subsequent energy conservation
legislation. The life-cycle cost guidance,
discount rates, and energy price
projections are determined annually by
FEMP and the Energy Information
Administration, and published in the
Annual Supplement to The National
Institute of Standards and Technology
Handbook 135: “Energy Price Indices
and Discount Factors for Life-Cycle Cost
Analysis.” FEMP also provides guidance
on the LCC requirements of Executive
Order 13423 at http://
www1.eere.energy.gov/femp/program/
lifecycle.html and http://www1.eere.
energy.gov/femp/information/
download_blcc.html. Life cycle cost
rules also refer to OMB Circular A—4
and A-94, which may be found at the
following links:

Circular A-4—www.whitehouse.gov/
OMB/Circulars/a004/a-4.pdyf.

Circular A-94—www.whitehouse.gov/
omb/circulars/a094/a094.html.

“Whole Building Design Guide—
National Institute of Building Sciences”
http://www.wbdg.org

This is a portal providing one-stop
access to up-to-date information on a
wide range of building-related guidance,
criteria and technology from a whole
buildings perspective. Specific guidance
for implementing the Guiding Principles
for sustainable buildings is provided at
http://www.fedcenter.gov/Documents/
index.cfm?id=11130&pge prg id=
19319&pge_id=1860.

American Society of Heating,
Refrigerating and Air-Conditioning
Engineers (ASHRAE) http://
spc189.ashraepcs.org/

ASHRAE has issued Standard 189.1,
“Standard for the Design of High-
Performance, Green Buildings Except
Low-Rise Residential Buildings.”

“Building America”—U.S. Department
of Energy http://www.eere.energy.gov/
buildings/building america/

Building America is a private/public
partnership that develops energy
solutions for new and existing homes.
The Building America project combines
the knowledge and resources of industry
leaders with DOE’s technical
capabilities. Together, they act as a
catalyst for change in the home-building
industry.

Energy & Environmental Building
Association (EEBA) http://
www.eeba.org/

EEBA’s mission is to provide
education and resources to transform
the residential design, development and
construction industries to profitably
deliver energy efficient and
environmentally responsible buildings
and communities.

The Partnership for Advancing
Technology in Housing (PATH)—U.S.
Department of Housing and Urban
Development http://www.pathnet.org/

PATH is dedicated to accelerating the
development and use of technologies
that radically improve the quality,
durability, energy efficiency,
environmental performance, and
affordability of America’s housing.
PATH is a voluntary partnership
between leaders of the homebuilding,
product manufacturing, insurance, and
financial industries and representatives
of Federal agencies concerned with
housing.

WaterSense Program http://
www.epa.gov/watersense

Launched in 2006, WaterSense is an
EPA-sponsored partnership program
that seeks to protect the future of our
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nation’s water supply by promoting
water efficiency and enhancing the
market for water-efficient products,
programs, and practices. WaterSense
helps consumers identify water-efficient
products and programs that meet
WaterSense water efficiency and
performance criteria. Products carrying
the WaterSense label perform well, help
save money, and encourage innovation
in manufacturing.

Federal Energy Management Program
http://www1.eere.energy.gov/femp/
program/sustainable resources.html

Executive Order 13514—Federal
Leadership in Environmental, Energy,
and Economic Performance http://
www1.eere.energy.gov/femp/
regulations/eo13514.html

This executive order references the
Guiding Principles which are
incorporated into this rulemaking.

IV. Regulatory Analysis

A. Review Under Executive Order
12866, “Regulatory Planning and
Review”

Today’s notice of public rulemaking is
a significant regulatory action under
section 3(f)(1) of Executive Order 12866,
“Regulatory Planning and Review,” 58
FR 51735 (October 4, 1993).
Accordingly, today’s action was
reviewed by the Office of Information
and Regulatory Affairs (OIRA) in the
Office of Management and Budget
(OMB).

B. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act
(5 U.S.C. 601 et seq.) requires the
preparation of an initial regulatory
flexibility analysis for any rule that by
law must be proposed for public
comment, unless the agency certifies
that the rule, if promulgated, will not
have a significant economic impact on
a substantial number of small entities.
As required by Executive Order 13272,
Proper Consideration of Small Entities
in Agency Rulemaking, 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process. 68 FR 7990. The
Department has made its procedures
and policies available on the Office of
General Gounsel’s Web site: http://
www.gc.doe.gov.

Today’s proposed rule would amend
standards for the design and
construction of new Federal buildings
and major renovations of Federal
buildings. Today’s rulemaking is related

to public property, and therefore, is not
subject to any legal requirement to
publish a general notice of proposed
rulemaking. The Regulatory Flexibility
Act does not apply.

C. Review Under the Paperwork
Reduction Act of 1995

This rulemaking will impose no new
information or record keeping
requirements. Accordingly, OMB
clearance is not required under the
Paperwork Reduction Act. (44 U.S.C.
3501 et seq.)

D. Review Under the National
Environmental Policy Act of 1969

The Department prepared a draft
Environmental Assessment (EA) (DOE/
EA-1463) pursuant to the Council on
Environmental Quality’s (CEQ)
Regulations for Implementing the
Procedural Provisions of the National
Environmental Policy Act (40 CFR parts
1500-1508), the National Environmental
Policy Act of 1969 (NEPA), as amended
(42 U.S.C. 4321 et seq.), and DOE’s
NEPA Implementing Procedures (10
CFR part 1021).

The draft EA addresses the potential
incremental environmental effects
attributable to the application of the
proposed rules. The draft EA has been
added to the docket for this rulemaking.

E. Review Under Executive Order 13132,
“Federalism”

Executive Order 13132, “Federalism,”
64 FR 43255 (August 4, 1999), imposes
certain requirements on agencies
formulating and implementing policies
or regulations that preempt State law or
that have federalism implications. The
Executive Order requires agencies to
examine the constitutional and statutory
authority supporting any action that
would limit the policymaking discretion
of the States and to carefully assess the
necessity for such actions. The
Executive Order also requires agencies
to have an accountable process to
ensure meaningful and timely input by
State and local officials in the
development of regulatory policies that
have federalism implications. On March
14, 2000, DOE published a statement of
policy describing the intergovernmental
consultation process it will follow in the
development of such regulations. (65 FR
13735). DOE examined this notice of
proposed rulemaking and determined
that it does not preempt State law and
does not have a substantial direct effect
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of Government. The
proposed rulemaking would establish

requirements for Federal buildings only.
No further action is required by
Executive Order 13132.

F. Review Under Executive Order 12988,
“Civil Justice Reform”

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” 61 FR 4729 (February 7, 1996),
imposes on Federal agencies the general
duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct, rather than a general
standard and promote simplification
and burden reduction. Section 3(b) of
Executive Order 12988 specifically
requires that Executive agencies make
every reasonable effort to ensure that the
regulation: (1) Clearly specifies the
preemptive effect, if any; (2) clearly
specifies any effect on existing Federal
law or regulation; (3) provides a clear
legal standard for affected conduct,
while promoting simplification and
burden reduction; (4) specifies the
retroactive effect, if any; (5) adequately
defines key terms; and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of Executive Order
12988 requires Executive agencies to
review regulations in light of applicable
standards in section 3(a) and section
3(b) to determine whether they are met
or it is unreasonable to meet one or
more of them. DOE has completed the
required review and determined that, to
the extent permitted by law, this notice
of proposed rulemaking meets the
relevant standards of Executive Order
12988.

G. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104—4) requires each Federal agency to
assess the effects of Federal regulatory
actions on State, local, and Tribal
governments and the private sector. For
a proposed regulatory action likely to
result in a rule that may cause the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector of $100 million or more
in any 1 year (adjusted annually for
inflation), section 202 of UMRA requires
a Federal agency to publish a written
statement that estimates the resulting
costs, benefits, and other effects on the
national economy. (2 U.S.C. 1532(a) and
(b)) The UMRA also requires a Federal
agency to develop an effective process
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to permit timely input by elected
officers of State, local, and Tribal
governments on a proposed “significant
intergovernmental mandate,” and
requires an agency plan for giving notice
and opportunity for timely input to
potentially affected small governments
before establishing any requirements
that might significantly or uniquely
affect small governments. On March 18,
1997, DOE published a statement of
policy on its process for
intergovernmental consultation under
UMRA (62 FR 12820) (also available at
http://www.gc.doe.gov). This notice of
proposed rulemaking contains neither
an intergovernmental mandate nor a
mandate that may result in the
expenditure of $100 million or more in
any year, so these requirements under
the Unfunded Mandates Reform Act do

not apply.

H. Review Under the Treasury and
General Government Appropriations
Act of 1999

Section 654 of the Treasury and
General Government Appropriations
Act of 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well-being. This
notice of proposed rulemaking would
not have any impact on the autonomy
or integrity of the family as an
institution. Accordingly, DOE has
concluded that it is not necessary to
prepare a Family Policymaking
Assessment.

I. Review Under Executive Order 12630,
“Governmental Actions and Interference
With Constitutionally Protected Property
Rights”

The Department has determined,
under Executive Order 12630,
“Governmental Actions and Interference
with Constitutionally Protected Property
Rights,” 53 FR 8859 (March 18, 1988),
that this notice of proposed rulemaking
would not result in any takings which
might require compensation under the
Fifth Amendment to the United States
Constitution.

J. Review Under the Treasury and
General Government Appropriations
Act, 2001

Section 515 of the Treasury and
General Government Appropriations
Act, 2001 (44 U.S.C. 3516, note)
provides for agencies to review most
disseminations of information to the
public under guidelines established by
each agency pursuant to general
guidelines issued by OMB. OMB’s
guidelines were published at 67 FR
8452 (February 22, 2002), and DOE’s
guidelines were published at 67 FR

62446 (October 7, 2002). DOE has
reviewed today’s notice of proposed
rulemaking under the OMB and DOE
guidelines and has concluded that it is
consistent with applicable policies in
those guidelines.

K. Review Under Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use”

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001), requires Federal agencies to
prepare and submit to the Office of
Information and Regulatory Affairs
(OIRA), Office of Management and
Budget, a Statement of Energy Effects for
any proposed significant energy action.
A “significant energy action” is defined
as any action by an agency that
promulgated or is expected to lead to
promulgation of a final rule, and that:
(1) Is a significant regulatory action
under Executive Order 12866, or any
successor order; and (2) is likely to have
a significant adverse effect on the
supply, distribution, or use of energy, or
(3) is designated by the Administrator of
OIRA as a significant energy action. For
any proposed significant energy action,
the agency must give a detailed
statement of any adverse effects on
energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternatives to the
action and their expected benefits on
energy supply, distribution, and use.
This notice of proposed rulemaking
would not have a significant adverse
effect on the supply, distribution, or use
of energy and, therefore, is not a
significant energy action. Accordingly,
DOE has not prepared a Statement of
Energy Effects.

V. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of today’s notice of
proposed rulemaking.

List of Subjects in 10 CFR Parts 433 and
435

Buildings and facilities, Energy
conservation, Engineers, Federal
buildings and facilities, Housing,
Sustainable design.

Issued in Washington, DC, on April 13,
2010.

Cathy Zoi,
Assistant Secretary, Energy Efficiency and
Renewable Energy.

For the reasons set forth in the
preamble, DOE is proposing to amend
chapter II of title 10 of the Code of
Federal Regulations as set forth below:

PART 433—ENERGY EFFICIENCY AND
SUSTAINABLE DESIGN STANDARDS
FOR NEW FEDERAL COMMERCIAL
AND MULTI-FAMILY HIGH-RISE
RESIDENTIAL BUILDINGS

1. The authority citation for part 433
continues to read as follows:

Authority: 42 U.S.C. 6831-6832, 6834—
6835; 42 U.S.C. 7101 et seq.

2. The heading for part 433 is revised
to read as set forth above.

3. Revise §433.1 to read as follows:

§433.1

This part establishes an energy
efficiency performance and sustainable
design standard for the new Federal
commercial and multi-family high-rise
residential buildings, for which design
for construction began on or after
January 3, 2007 (except as otherwise
indicated: Solar water heating,
sustainable design, and green building
certification requirements are applicable
1 year after publication of the final rule),
as required by section 305(a) of the
Energy Conservation and Production
Act, as amended (42 U.S.C. 6834(a)).
Additionally, this part establishes
certain requirements applicable to major
renovations of Federal commercial and
multi-family high-rise residential
buildings, as indicated. For renovated
buildings, those requirements apply
only to the portions of the building or
building systems that are being
renovated and to the extent that the
scope of the renovation permits
compliance with the applicable
requirements in this rule. Unaltered
portions of the building or building
systems are not required to comply with
this rule.

4. Section 433.2 is amended by:

a. Adding in alphabetical order,
definitions of “Biobased,”
“Commissioning,” “Critical visual tasks,
“Daylight factor,” “EPA-designated
product,” “Major renovation,”
“Postconsumer material,” “Potable
water” and “Rapidly renewable,” “To the
extent practicable” and “USDA-
designated product;” and

b. Revising the definitions of “Life-
cycle cost,” “Life-cycle cost-effective,”
and “New Federal building.”

The additions and revisions read as
follows:

Purpose and scope.

”»

§433.2 Definitions.

* * * * *

Biobased means a commercial or
industrial product (other than food or
feed) that is composed, in whole or in
significant part, of biological products,
including renewable agricultural
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materials (e.g., plant, animal, and
marine materials) and forestry materials.
* * * * *

Commissioning means a quality
focused process for enhancing the
delivery of a project. The process
focuses upon verifying and
documenting that the facility and all of
its systems and assemblies are planned,
designed, installed, tested, operated,
and maintained to meet the owner’s or
occupant’s project requirements.

Critical visual tasks means office/
classroom type work which involves
reading printed text, entering data into
computers, writing and drawing.

Daylight factor means the illuminance
due to daylight on the indoor working
plane divided by the illuminance
outdoors on an unobstructed horizontal
plane.

* * * * *

EPA-designated product means a
product listed by EPA as a designated
product under EPA’s comprehensive
procurement guidelines established
under section 6002 of the Solid Waste
Disposal Act. (42 U.S.C. 6962)

* * * * *

Life-cycle cost means the total cost of
owning, operating and maintaining a
building, building systems, or building
components, including any mechanical
systems, service water heating systems
and electric power and lighting systems
located on the building site and
supporting the building over its useful
life (including its fuel and water,
energy, labor, and replacement
components), determined on the basis of
a systematic evaluation and comparison
of alternative building systems, except
that in the case of leased buildings, the
life cycle cost shall be calculated over
the effective remaining term of the lease.

Life-cycle cost-effective means that the
building, energy or water systems in the
building, components of those energy or
water systems, and conservation
measures as defined in 10 CFR 436.11
in the proposed building or major
renovation have a lower life-cycle cost
than the life-cycle costs of the
corresponding systems and measures in
the baseline building, as described by 10
CFR 436.19, or has a positive estimated
net savings, as described by 10 CFR
436.20; or has a savings-to-investment
ratio estimated to be greater than one, as
described by 10 CFR 436.21; or has an
adjusted internal rate of return, as
described by 10 CFR 436.22, that is
estimated to be greater than the FEMP
discount rate.

* * * * *

Major renovation means changes to a
building that provide significant
opportunities for substantial

improvement in energy efficiency. This
may include but is not limited to
replacement of the HVAC system, the
lighting system, the building envelope,
and other components of the building
that have a major impact on energy
usage. Major renovation also includes a
renovation of any kind which has a cost
exceeding 25 percent of the replacement
value of the building.

New Federal building means any new
building (including a complete
replacement of an existing building
from the foundation up) to be
constructed by, or for the use of, any
Federal agency. Such term shall include
buildings built for the purpose of being
leased by a Federal agency, and
privatized military housing.

Postconsumer material means a
material or finished product that has
served its intended use and has been
discarded for disposal or recovery,
having completed its life as a consumer
item.

Potable water means water from
public drinking water systems or from
natural freshwater sources such as lakes,
streams, and aquifers where water from
such natural sources would or could

meet drinking water standards.
* * * * *

Rapidly renewable refers to materials
and products made from plants that are

harvested within a 10-year cycle.
* * * * *

To the extent practicable means
wherever feasible, taking into
consideration health and life safety, key
project design and function objectives,
agency mission, product or material
availability, net increases in life cycle
cost (if significant), and total funding
available.

USDA-designated product means a
product listed by USDA as a designated
product under USDA'’s biobased
procurement program established
Section 9002 of the Farm Security and
Rural Investment Act of 2008. (7 U.S.C.
8102)

5. Add in §433.4 a new paragraph (d)
to read as follows:

§433.4 Energy efficiency performance
standard.

(d) Solar hot water. (1) All Federal
agencies shall design new Federal
commercial and multi-family high-rise
residential buildings, for which design
for construction began 1 year after
publication of the final rule, such that
at least 30 percent of the hot water
demand is provided through the
installation of solar hot water heaters, to
the extent life-cycle cost-effective as
compared to other reasonably available
technologies.

(2) Federal buildings undergoing a
major renovation, for which design for
renovation began 1 year after
publication of the final rule, must
provide at least 30 percent of the hot
water demand for the portion of the
building that is being renovated through
the installation of solar hot water
heaters, to the extent life-cycle cost-
effective as compared to other
reasonably available technologies.

6. Add §433.6 to read as follows:

§433.6 Sustainable design principles for
siting, design and construction.

(a) This section applies to new
Federal commercial and multi-family
high-rise residential buildings and
major renovations to Federal
commercial and multi-family high-rise
residential buildings for which design
for construction began 1 year after
publication of the final rule.

(b) All Federal agencies shall design
new Federal commercial and multi-
family high-rise residential buildings
and major renovations to Federal
commercial and multi-family high-rise
residential buildings to meet the
requirements of paragraphs (e) and (f) of
this section to the extent practicable,
and paragraph (g) of this section if:

(1) The subject building is a public
building as defined in 40 U.S.C. 3301
and for which transmittal of a
prospectus to Congress is required
under 40 U.S.C. 3307; or

(2) The cost of the building or major
renovation is at least $2,500,000 (in
2007 dollars, adjusted for inflation).

(c) All Federal agencies shall design
new Federal commercial and multi-
family high-rise residential buildings
other than those that meet the criteria in
paragraph (b) of this section to comply
with the requirements in paragraph (f)
of this section to the extent the
requirements are life-cycle cost-effective
and paragraph (g) of this section.

(d) The requirements of this section
are not applicable to major renovations
that do not meet the criteria in
paragraph (b) of this section.

(e) (1) Integrated design. Federal
agencies must use a planning and
design process that:

(i) Initiates and maintains an
integrated project team as described in
the National Institute of Building
Science “Whole Building Design Guide”
in all stages of a project’s planning and
delivery.

(ii) Integrates the use of OMB’s
Circular A-11, Section 7, Exhibit 300:
Capital Asset Plan and Business Case
Summary.

(iii) Establishes performance
specifications consistent with this part
for siting, energy, water, materials, and
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indoor environmental quality along
with other comprehensive design goals
and ensures incorporation of these goals
throughout the design and life-cycle of
the building.

(iv) Considers all stages of the
building’s lifecycle, including
construction, occupancy, and
deconstruction.

(2) Commissioning. Federal agencies
must employ commissioning practices
to verify performance of building
components and systems and help

ensure that design requirements are met.

Commissioning practices must include:

(i) An experienced commissioning
provider;

(ii) Inclusion of commissioning
requirements in construction
documents;

(iii) A commissioning plan;

(iv) Verification of the installation,
performance, and operation of systems
to be commissioned; and

(v) A commissioning report.

(f) (1) Renewable energy. Federal
agencies must implement renewable
energy generation projects on agency
property for agency use, when lifecycle
cost effective.

(2) Indoor water. Federal agencies
must employ strategies that in aggregate
use a minimum of 20 percent less
potable water than the indoor water use
baseline calculated for the building. If
baseline data is not available, the
baseline for the building shall be
calculated from the Federal water use
indices issued by the DOE Federal
Energy Management Program for a
building of the same building type as
the proposed building.

(i) Water meters must be installed to
allow for the management of water use
during occupancy.

(ii) Harvested rainwater, treated
wastewater, and air conditioner
condensate shall be used to the extent
practicable for non-potable use and
potable use, but shall not be used to
meet the 20 percent reduction in potable
water usage.

(3) Outdoor water. Federal agencies
must use water efficient landscape and
irrigation strategies, such as water reuse,
recycling, and the use of harvested
rainwater, to reduce outdoor potable
water consumption by a minimum of 50
percent over the outdoor water baseline
calculated for the building. If baseline
data is not available, the baseline for the
building shall be calculated from the
Federal water use indices issued by the
DOE Federal Energy Management
Program for a building of the same
building type as the proposed building.

(4) Water-efficient products. Use of
WaterSense labeled products, or
products with comparable water
efficiency, for product categories labeled
by WaterSense is required.

(5) Moisture control. Federal agencies
shall establish and implement a
moisture control strategy for controlling
moisture flows and condensation to
prevent building damage, minimize
mold contamination, and reduce health
risks related to moisture.

(6) Day lighting. (i) Federal agencies
must achieve a minimum daylight factor
of 2 percent (excluding all direct
sunlight penetration) in 75 percent of all
space occupied in new buildings and

major renovations for critical visual
tasks.

(ii) Federal agencies should provide
automatic dimming controls or
accessible manual lighting controls, and
appropriate glare control.

(7) Low-emitting materials. Federal
agencies must use materials and
products with low pollutant emissions,
including composite wood products,
adhesives, sealants, interior paints and
finishes, carpet systems, and
furnishings.

(8) Indoor air quality during
construction. (i) Federal agencies shall
follow the appropriate recommended
approach of the Sheet Metal and Air
Conditioning Contractor’s National
Association “Indoor Air Quality
Guidelines for Occupied Buildings
under Construction, 2007,”
(incorporated by reference, see § 433.3)

(ii) After construction and prior to
occupancy, Federal agencies shall
conduct a minimum 72-hour flush-out
with maximum outdoor air consistent
with achieving relative humidity no
greater than 60 percent.

(iii) After occupancy, Federal agencies
shall continue flush-out as necessary to
minimize exposure to contaminants
from new building materials.

(iv) As an alternative to the
requirements in paragraphs (f)(8)(i), (ii),
and (iii) of this section, demonstrate that
the contaminant maximum
concentration levels listed in the table
below are not exceeded in the
completed building:

Contaminant

Maximum concentration

Formaldehyde
Particulates (PM10)
Total volatile organic compounds (TVOCs) ...
4-Phenylcyclohexene (4-PCH)*
Carbon monoxide (CO)

27 parts per billion.

door levels.

50 micrograms per cubic meter.

500 micrograms per cubic meter.

6.5 micrograms per cubic meter.

9 parts per million and no greater than 2 parts per million above out-

*This test is only required if carpets and fabrics with styrene butadiene rubber (SBR) latex backing are installed as part of the base building

systems.

(9) Materials. (i) Recycled content.
Selection of construction materials and
products shall reflect a preference for
materials and products containing
recycled materials or made from
recycled materials such that the post-
consumer recycled content, plus one-
half of the pre-consumer recycled
content, shall constitute a minimum of
10 percent, based on cost or
replacement value, of the total materials
in the building project. To achieve the
10 percent requirement, the following
practices may be employed:

(A) For product categories that are
designated in EPA’s Comprehensive
Procurement Guidelines (CPG),
products meeting or exceeding EPA’s
recycled content recommendations shall
be used.

(B) The reuse of lumber, and masonry
units, such as brick, tile, stone and
concrete block, conforming to the
requirements specified in the
International Building Code shall be
recognized as recycled/recovered
content.

(C) Utilize recycled-content
landscaping materials (e.g., shredded

wood, landscape trimmings, compost,
crushed concrete)

(ii) Biobased content. (A) Per Section
9002 of the Farm Security and Rural
Investment Act for USDA designated
products, use products with the highest
content level per USDA’s biobased
content recommendations as specified
in the USDA Biopreferred Program.

(B) For other products, specify
biobased products made from rapidly
renewable resources and certified
sustainable wood products.

(iii) Environmentally preferable
products. Federal agencies must use



29944

Federal Register/Vol. 75, No. 103 /Friday, May 28, 2010/Proposed Rules

products that have a lesser or reduced
effect on human health and the
environment over their life-cycle when
compared with competing products or
services that serve the same purpose.
Federal agencies should consider the
number of standards and ecolabels are
available in the marketplace to assist
specifiers in making environmentally
preferable decisions. Consult the EPA
“Federal Green Construction Guide for
Specifiers” for recommendations.

(iv) Waste and materials
management. (A) Buildings shall plan
for recycling of specific materials, such
as paper, metals, plastics, cardboard,
and electronics (and associated
products).

(B) Adequate space, equipment, and
transport accommodations for recycling

must be included in the building design.

(C) During a project’s planning stage,
local recycling and salvage operations
that could process site-related
construction and demolition materials
must be identified. If such operations
are available locally, materials must be
recycled or salvaged.

(v) At least 50 percent of non-
hazardous and non-radioactive
construction, demolition and land
clearing materials, excluding soil, must
be recycled or salvaged.

(vi) Ozone depleting compounds. The
use of ozone depleting compounds
during and after construction must be
eliminated where alternative
environmentally preferable products are
available.

(10) Siting. (i) The site selection for
Federal building construction shall
comply with all applicable Federal
rules, Executive Orders, and other
Federal actions governing
environmental issues impacted by
Federal building construction.

(ii) Site selection must prioritize:

(A) Building orientation to maximize
energy efficiency of the building,

(B) Locations in central business
districts and rural town center,

(C) Sites well served by transit,

(D) Site design elements that ensure
safe and convenient pedestrian access,

(E) Consideration of transit access and
proximity to housing affordable to a
wide range of Federal employees,

(F) Adaptive reuse or renovation of
buildings,

(G) Avoiding development of
sensitive land resources (such as
greenfields and USDA Prime Farmland),
and

(H) Evaluation of parking
management strategies.

(g)(1) Ventilation and thermal
comfort. Federal agencies shall design
new buildings and major renovations to
meet the requirements of ASHRAE 55

(incorporated by reference; see § 433.3),
including continuous humidity control
within established ranges per climate
zone, and ASHRAE 62.1 (incorporated
by reference; see § 433.3).

(2) Environmental tobacco smoke
control. Federal agencies shall
implement a policy and post signage
indicating that smoking is prohibited
within the building and within 25 feet
of all building entrances, operable
windows, and building ventilation
intakes during building occupancy.
Agency policy shall be consistent with
all applicable Federal rules, Executive
Orders, and other relevant Federal
actions.

7. Add §433.7 to read as follows:

§433.7 Water conservation.

If water is used to achieve energy
efficiency, water conservation
technologies must be applied to the
extent practicable that the technologies
are life-cycle cost-effective.

8. Revise §433.8 to read as follows:

§433.8 Life-cycle costing.

For the purpose of this section,
evaluation of whether compliance with
a requirement is life-cycle cost-effective
shall be considered on the basis of
individual requirements, not the entire
rule. If synergies exist that make
combinations of requirements life-cycle
cost-effective where individual
requirements are not, then these
combination of requirements shall be
complied with. If requirements
containing numerical savings values are
not life-cycle cost-effective, the design
of the proposed building shall
incorporate as much savings as is life-
cycle cost-effective.

9. Add a new §433.9 to read as
follows:

§433.9 Green building certification.

(a) Green building certification
system. If a new Federal building or
Federal building undergoing a major
renovation, meeting the criteria in
§433.6(b) for which design for
construction began 1 year after
publication of the final rule is to be
certified under a green building
certification system, the system under
which the building is certified must—

(1) Have the ability for assessors and
auditors to independently verify the
criteria and measurement metrics of the
system;

(2) Be developed by a certification
organization that

(i) Provides an opportunity for public
comment on the system; and

(ii) Provides an opportunity for
development and revision of the system
through a consensus based process;

(3) Be nationally recognized within
the building industry;

(4) Be subject to periodic evaluation
and assessment of the environmental
and energy benefits that result under the
rating system; and

(5) Include a verification system for
post occupancy assessment of the rated
buildings to periodically demonstrate
continued environmental benefits and
energy savings.

(b) Certification level. If a new Federal
building or Federal building undergoing
a major renovation meeting either of the
two criteria in §433.6(b) is to be
certified under a green building
certification system, the building must
be certified to a level that—

(1) Ensures compliance with—

(i) The energy efficiency performance
standards of this part; and

(ii) Water use requirements of this
part; and

(iii) Sustainable design requirements
of this part.

(2) Promotes the high performance
sustainable building guidelines
referenced in E. O. 13423
“Strengthening Federal Environmental,
Energy, and Transportation
Management.”

(c) Federal agencies may request DOE
approval of internal certification
processes, using certified professionals,
in lieu of certification by a system
meeting the criteria in paragraph (a) of
this section. Requests for approval must
be sent to the Office of the Federal
Energy Management Program in DOE.
Submissions should demonstrate how
the internal certification process would
ensure compliance with all applicable
regulations under this Part. The Office
of the Federal Energy Management
Program may request additional
information as necessary. The Office of
Federal Energy Management will make
a determination within 120 days of a
completed submission. An agency may
then employ the approved internal
certification process but must obtain
external certification by a system
meeting the criteria in paragraph (a) of
this section for at least 5 percent of the
total number of buildings certified
annually by the agency.

PART 435—ENERGY EFFICIENCY AND
SUSTAINABLE DESIGN STANDARDS
FOR NEW FEDERAL LOW-RISE
RESIDENTIAL BUILDINGS

10. The authority citation for part 435
continues to read as follows:

Authority: 42 U.S.C. 6831-6832, 6834—
6835; 42 U.S.C. 8253-54; 42 U.S.C. 7101 et
seq.

11. The heading for part 435 is revised
to read as set forth above.
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12. Revise §435.1 to read as follows:

§435.1 Purpose and scope.

This part establishes an energy
efficiency performance and sustainable
design standard for the new Federal
low-rise residential buildings, for which
design for construction began on or after
January 3, 2007 (except as otherwise
indicated: solar water heating,
sustainable design, and green building
certification requirements are applicable
1 year after publication of the final rule),
as required by section 305(a) of the
Energy Conservation and Production
Act, as amended (42 U.S.C. 6834(a)).
Additionally, this Part establishes
certain requirements applicable to major
renovations of Federal low-rise
buildings, as indicating in the regulatory
text. For renovated buildings, those
requirements apply only to the portions
of the building or building systems that
are being renovated and to the extent
that the scope of the renovation permits
compliance with the applicable
requirements in this rule. Unaltered
portions of the building or building
systems are not required to comply with
this rule.

13. Section 435.2 is amended by:

a. Adding in alphabetical order, the
definitions “ASHRAE,” “Biobased,”
“Commissioning,” “Critical visual tasks,”
“Daylight factor,” “EPA-designated
product,” “High radon potential,” “Major
renovation,” “Post consumer material,”
“Potable water,” “Rapidly renewable,”
“To the extent practicable” and “USDA-
designated product;” and

b. Revising the definitions of “Life-
cycle cost,” Life-cycle cost-effective,”
and “New Federal building.”

The additions and revisions read as
follows:

§435.2 Definitions.

ASHRAE means the American Society
of Heating, Refrigerating and Air-
Conditioning Engineers.

* * * * *

Biobased means a commercial or
industrial product (other than food or
feed) that is composed, in whole or in
significant part, of biological products,
including renewable agricultural
materials (e.g., plant, animal, and
marine materials) and forestry materials.

Commissioning means a quality-
focused process for enhancing the
delivery of a project. The process
focuses upon verifying and
documenting that the facility and all of
its systems and assemblies are planned,
designed, installed, tested, operated,
and maintained to meet the owner’s or
occupant’s project requirements.

Critical visual tasks means office/
classroom type work which involves

reading printed text, entering data into
computers, writing and drawing.

Daylight factor means the illuminance
due to daylight on the indoor working
plane divided by the illuminance
outdoors on an unobstructed horizontal
plane.

* * * * *

EPA-designated product means a
product listed by EPA as a designated
product under EPA’s comprehensive
procurement guidelines established
under Section 6002 of the Solid Waste
Disposal Act. (42 U.S.C. 6962)

* * * * *

High radon potential means locations
that have a predicted average indoor
radon screening level greater than 4 pCi/
L (picocuries per liter). For locations
within the United States, these are
shown on the map at: http://
www.epa.gov/radon/zonemap.html.

* * * * *

Life-cycle cost means the total cost of
owning, operating and maintaining a
building, building systems, or building
components, including any mechanical
systems, service water heating systems
and electric power and lighting systems
located on the building site and
supporting the building over its useful
life (including its fuel and water,
energy, labor, and replacement
components), determined on the basis of
a systematic evaluation and comparison
of alternative building systems, except
that in the case of leased buildings, the
life-cycle cost shall be calculated over
the effective remaining term of the lease.

Life-cycle cost-effective means that the
building, energy or water systems in the
building, components of those energy or
water systems, and conservation
measures as defined in 10 CFR 436.11
in the proposed building or major
renovation have a lower life-cycle cost
than the life-cycle costs of the
corresponding systems and measures in
the baseline building, as described by 10
CFR 436.19, or has a positive estimated
net savings, as described by 10 CFR
436.20; or has a savings-to-investment
ratio estimated to be greater than one, as
described by 10 CFR 436.21; or has an
adjusted internal rate of return, as
described by 10 CFR 436.22, that is
estimated to be greater than the FEMP
discount rate.

* * * * *

Major renovation means changes to a
building that provide significant
opportunities for substantial
improvement in energy efficiency. This
may include but is not limited to
replacement of the HVAC system, the
lighting system, the building envelope,
and other components of the building
that have a major impact on energy

usage. Major renovation also includes a

renovation of any kind which has a cost
exceeding 25 percent of the replacement
value of the building.

New Federal building means any new
building (including a complete
replacement of an existing building
from the foundation up) to be
constructed by, or for the use of, any
Federal agency. Such term shall include
buildings built for the purpose of being
leased by a Federal agency, and
privatized military housing.

Postconsumer material means a
material or finished product that has
served its intended use and has been
discarded for disposal or recovery,
having completed its life as a consumer
item.

Potable water means water from
public drinking water systems or from
natural freshwater sources such as lakes,
streams, and aquifers where water from
such natural sources would or could
meet drinking water standards.

* * * * *

Rapidly renewable refers to materials
and products made from plants that are
harvested within a 10-year cycle.

To the extent practicable means
wherever feasible, taking into
consideration health and life safety, key
project design and function objectives,
agency mission, product or material
availability, net increases in life-cycle
cost (if significant), and total funding
available.

USDA-designated product means a
product listed by USDA as a designated
product under USDA’s biobased
procurement program established
Section 9002 of the Farm Security and
Rural Investment Act of 2008. (7 U.S.C.
8102)

14. Add in § 435.4 a new paragraph
(d) to read as follows:

§435.4 Energy efficiency performance
standard.
* * * * *

(d) Solar hot water. (1) All Federal
agencies shall design new Federal low-
rise residential buildings, for which
design for construction began 1 year
after publication of the final rule, such
that at least 30 percent of the hot water
demand is provided through the
installation of solar hot water heaters, to
the extent life-cycle cost-effective as
compared to other reasonably available
technologies.

(2) Federal buildings undergoing a
major renovation, for which design for
renovation began 1 year after
publication of the final rule, must
provide at least 30 percent of the hot
water demand for the portion of the
building that is being renovated through
the installation of solar hot water
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heaters, to the extent life-cycle cost-

effective as compared to other

reasonably available technologies.
15. Add §435.6 to read as follows:

§435.6 Sustainable design principles for
siting, design and construction.

(a) This section applies to new
Federal low-rise residential buildings
and major renovations to Federal low-
rise residential buildings for which
design for construction began 1 year
after publication of the final rule.

(b) All Federal agencies shall design
new Federal low-rise residential
buildings and major renovations to
Federal low-rise residential buildings to
meet the requirements of paragraphs (e)
and (f) of this section to the extent
practicable, and paragraph (g) of this
section if:

(1) The subject building is a public
building as defined in 40 U.S.C. 3301
and for which transmittal of a
prospectus to Congress is required
under 40 U.S.C. 3307; or

(2) The cost of the building or major
renovation is at least $2,500,000 (in
2007 dollars, adjusted for inflation).

(c) All Federal agencies shall design
new Federal low-rise residential
buildings other than those that meet the
criteria in paragraph (b) of this section
to comply with the requirements in
paragraphs (f) of this section to the
extent the requirements are life-cycle
cost-effective and paragraph (g) of this
section.

(d) The requirements of this section
are not applicable to major renovations
that do not meet the criteria in
paragraph (b) of this section.

(e)(1) Integrated design. Federal
agencies must use a planning and
design process that:

(i) Initiates and maintains an
integrated project team as described on
the National Institute of Building
Science “Whole Building Design Guide”
in all stages of a project’s planning and
delivery;

(i) Integrates the use of OMB’s
Circular A-11, Section 7, Exhibit 300:
“Capital Asset Plan and Business Case
Summary”;

(iii) Establishes performance
specifications consistent with this Part
for siting, energy, water, materials, and
indoor environmental quality along
with other comprehensive design goals
and ensures incorporation of these goals
throughout the design and life-cycle of
the building; and

(iv) Considers all stages of the
building’s lifecycle, including
construction, occupancy, and
deconstruction.

(2) Commissioning. Federal agencies
must employ commissioning practices

to verify performance of building
components and systems and help
ensure that design requirements are met.
Commissioning practices must include:

(i) An experienced commissioning
provider,

(ii) Inclusion of commissioning
requirements in construction
documents,

(iii) A commissioning plan,

(iv) Verification of the installation,
performance, and operation of systems
to be commissioned, and

(v) A commissioning report.

(f)(1) Renewable energy. Federal
agencies must implement renewable
energy generation projects on agency
property for agency use, when life-cycle
cost-effective.

(2) Indoor water. Federal agencies
must employ strategies that in aggregate
use a minimum of 20 percent less
potable water than the indoor water use
baseline calculated for the building. If
baseline data is not available, the
baseline for the building shall be
calculated from the Federal water use
indices issued by the DOE Federal
Energy Management Program for a
building of the same building type as
the proposed building.

(i) Water meters must be installed to
allow for the management of water use
during occupancy.

(ii) Harvested rainwater, treated
wastewater, and air conditioner
condensate shall be used for nonpotable
use and potable use, but shall not be
used to meet the 20 percent reduction
in potable water usage.

(3) Outdoor water. Federal agencies
must use water efficient landscape and
irrigation strategies, such as water reuse,
recycling, and the use of harvested
rainwater, to reduce outdoor potable
water consumption by a minimum of 50
percent over the outdoor water baseline
calculated for the building. If baseline
data is not available, the baseline for the
building shall be calculated from the
Federal water use indices issued by the
DOE Federal Energy Management
Program for a building of the same
building type as the proposed building.

(4) Water-efficient products. Use of
WaterSense labeled products, or
products with comparable water
efficiency, for product categories labeled
by WaterSense is required.

(5) Moisture control. Federal agencies
shall establish and implement a
moisture control strategy for controlling
moisture flows and condensation to
prevent building damage, minimize
mold contamination, and reduce health
risks related to moisture.

(6) Day lighting. (i) Federal agencies
must achieve a minimum daylight factor
of 2 percent (excluding all direct

sunlight penetration) in 75 percent of all
space occupied in new buildings and
major renovations for critical visual
tasks.

(ii) Federal agencies should provide
automatic dimming controls or
accessible manual lighting controls, and
appropriate glare control.

(7) Low-emitting materials. Federal
agencies must use materials and
products with low pollutant emissions,
including composite wood products,
adhesives, sealants, interior paints and
finishes, carpet systems, and
furnishings.

(8) Materials. (i) Recycled content.
Selection of construction materials and
products shall reflect a preference for
materials and products containing
recycled materials or made from
recycled materials such that the post-
consumer recycled content, plus one
half of the pre-consumer recycled
content, shall constitute a minimum of
10 percent, based on cost or
replacement value, of the total materials
in the building project. To achieve the
10 percent requirement, the following
practices may be employed:

(A) For product categories that are
designated in EPA’s Comprehensive
Procurement Guidelines (CPG),
products meeting or exceeding EPA’s
recycled content recommendations shall
be used.

(B) The reuse of lumber, masonry
units, such as brick, tile, stone and
concrete block, conforming to the
requirements specified in the
International Building Code shall be
recognized as recycled/recovered
content.

(C) Utilize recycled-content
landscaping materials (e.g., shredded
wood, landscape trimmings, compost,
crushed concrete).

(ii) Biobased content. (A) Per Section
9002 of the Farm Security and Rural
Investment Act for USDA designated
products, use products with the highest
content level per USDA’s biobased
content recommendations as specified
in the USDA Biopreferred Program.

(B) For other products, specify
biobased products made from rapidly
renewable resources and certified
sustainable wood products.

(iii) Environmentally preferable
products. Federal agencies must use
products that have a lesser or reduced
effect on human health and the
environment over their life-cycle when
compared with competing products or
services that serve the same purpose.
Federal agencies should consider the
number of standards and ecolabels are
available in the marketplace to assist
specifiers in making environmentally
preferable decisions. Consult the “EPA
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Federal Green Construction Guide for
Specifiers” for recommendations.

(iv) Waste and materials
management. (A) Buildings shall plan
for recycling of specific materials, such
as paper, metals, plastics, cardboard,
and electronics (and associated
products).

(B) Adequate space, equipment, and
transport accommodations for recycling

must be included in the building design.

(C) During a project’s planning stage,
local recycling and salvage operations
that could process site-related
construction and demolition materials
must be identified. If such operations
are available locally, materials must be
recycled or salvaged.

(v) At least 50 percent of non-
hazardous and non-radioactive
construction, demolition and land
clearing materials, excluding soil, must
be recycled or salvaged.

(vi) Ozone-depleting compounds. The
use of ozone-depleting compounds
during and after construction must be
eliminated where alternative
environmentally preferable products are
available.

(9) Siting. (i) The site selection for
Federal building construction shall
comply with all applicable Federal
rules, Executive Orders, and other
Federal actions governing
environmental issues impacted by
Federal building construction.

(ii) Site selection must prioritize;

(A) Building orientation to maximize
energy efficiency of the building;

(B) Locations in central business
districts and rural town center;

(C) Sites well served by transit;

(D) Site design elements that ensure
safe and convenient pedestrian access;

(E) Consideration of transit access and
proximity to housing affordable to a
wide range of Federal employees;

(F) Adaptive reuse or renovation of
buildings;

(G) Avoiding development of
sensitive land resources (such as
greenfields and USDA Prime Farmland);
and

(H) Evaluation of parking
management strategies.

(g)(1) Ventilation and thermal
comfort. Federal agencies shall design
new buildings and major renovations to
meet the requirements of ASHRAE 55
(incorporated by reference; see § 435.3),
including continuous humidity control
within established ranges per climate
zone, and ASHRAE 62.2, (incorporated
by reference; see § 435.3).

(2) Radon. New Federal low-rise
residential buildings and major
renovations to such buildings in
locations with a high radon potential
shall comply with ASTM 1465-08a
(incorporated by reference; see § 435.3).

16. Add §435.7 to read as follows:

§435.7 Water conservation.

If water is used to achieve energy
efficiency, water conservation
technologies must be applied to the
extent practical that the technologies are
life-cycle cost-effective.

17. Revise §435.8 to read as follows:

§435.8 Life-cycle costing.

For the purpose of this section,
evaluation of whether compliance with
a requirement is life-cycle cost-effective
shall be considered on the basis of
individual requirements, not the entire
rule. If synergies exist that make
combinations of requirements life-cycle
cost-effective where individual
requirements are not, then these
combination of requirements shall be
complied with. If requirements
containing numerical savings values are
not life-cycle cost-effective, the design
of the proposed building shall
incorporate as much savings as is life-
cycle cost-effective.

18. Add a new §435.9 to read as
follows:

§435.9 Green building certification.

(a) Green building certification
system. If a new Federal building or
Federal building undergoing a major
renovation, meeting the criteria in
§435.6(b) for which design for
construction began 1 year after
publication of the final rule is to be
certified under a green building
certification system, the system under
which the building is certified must —

(1) Have the ability for assessors and
auditors to independently verify the
criteria and measurement metrics of the
system;

(2) Be developed by a certification
organization that

(i) Provides an opportunity for public
comment on the system; and

(ii) Provides an opportunity for
development and revision of the system
through a consensus based process;

(3) Be nationally recognized within
the building industry;

(4) Be subject to periodic evaluation
and assessment of the environmental
and energy benefits that result under the
rating system; and

(5) Include a verification system for
post occupancy assessment of the rated
buildings to periodically demonstrate
continued environmental benefits and
energy savings.

(b) Certification level. If a new Federal
building or Federal building undergoing
a major renovation meeting either of the
two criteria in §435.6(b) is to be
certified under a green building
certification system, the building must
be certified to a level that —

(1) Ensures compliance with—

(i) The energy efficiency performance
standards of this part; and

(ii) Water use requirements of this
part; and

(iii) Sustainable design requirements
of this part.

(2) Promotes the high performance
sustainable building guidelines
referenced in E.O. 13423 “Strengthening
Federal Environmental, Energy, and
Transportation Management.”

(c) Federal agencies may request DOE
approval of internal certification
processes, using certified professionals,
in lieu of certification by a system
meeting the criteria in paragraph (a) of
this section. Requests for approval must
be sent to the Office of the Federal
Energy Management Program in the
DOE. Submissions should demonstrate
how the internal certification process
would ensure compliance with all
applicable regulations under this Part.
The Office of the Federal Energy
Management Program may request
additional information as necessary.
The Office of Federal Energy
Management will make a determination
within 120 days of a completed
submission. An agency may then
employ the approved internal
certification process but must obtain
external certification by a system
meeting the criteria in paragraph (a) of
this section for at least 5 percent of the
total number of buildings certified
annually by the agency.

[FR Doc. 2010-12677 Filed 5-27-10; 8:45 am]
BILLING CODE 6450-01-P

FEDERAL HOUSING FINANCE
AGENCY

12 CFR Part 1281
RIN 2590-AA16

Federal Home Loan Bank Housing
Goals

AGENCY: Federal Housing Finance
Agency.

ACTION: Notice of proposed rulemaking;
request for comment.

SUMMARY: Section 1205 of the Housing
and Economic Recovery Act of 2008
(HERA) amended the Federal Home
Loan Bank Act (Bank Act) by adding a
new section 10C(a) that requires the
Director of the Federal Housing Finance
Agency (FHFA) to establish housing
goals with respect to the Federal Home
Loan Banks’ (Banks) purchase of
mortgages, if any. Section 10C(b)
provides that the Banks’ housing goals
are to be consistent with the housing
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goals established by FHFA for the
Federal National Mortgage Association
(Fannie Mae) and the Federal Home
Loan Mortgage Corporation (Freddie
Mac) (collectively, the Enterprises)
under sections 1331 through 1334 of the
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992
(Safety and Soundness Act), as amended
by HERA, taking into consideration the
unique mission and ownership structure
of the Banks. Section 10C(c) further
provides that, to facilitate an orderly
transition, the Director shall establish
interim target housing goals for the
Banks for a transition period extending
through 2010. Section 10C(d) also
extends the monitoring and enforcement
requirements of section 1336 of the
Safety and Soundness Act to the Banks
in the same manner and to the same
extent as those requirements apply to
the Enterprises.

To implement section 10C, FHFA is
issuing and seeking comments on a
proposed rule that would establish three
single-family owner-occupied purchase
money mortgage goals and one single-
family refinancing mortgage goal
applicable to the Banks’ purchases of
single-family owner-occupied
mortgages, if any, under their Acquired
Member Assets (AMA) programs,
consistent with FHFA’s proposed
single-family housing goals for the
Enterprises. A Bank would be subject to
the proposed housing goals if its AMA-
approved mortgage purchases in a given
year exceed a volume threshold of $2.5
billion. Other provisions in the
proposed rule would be consistent with
comparable provisions applicable to the
proposed Enterprise housing goals to
the extent appropriate, taking into
account the nature of the Banks” AMA
programs and the Banks’ unique
mission and ownership structure.
DATES: Written comments must be
received on or before July 12, 2010.
ADDRESSES: You may submit your
comments, identified by regulatory
information number (RIN) 2590-AA16,
by any one of the following methods:

e E-mail: Comments to Alfred M.
Pollard, General Counsel, may be sent
by e-mail to RegComments@fhfa.gov.
Please include “RIN 2590-AA16” in the
subject line of the message.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments. If
you submit your comment to the
Federal eRulemaking Portal, please also
send it by e-mail to FHFA at
RegComments@fhfa.gov to ensure
timely receipt by the Agency. Please
include “RIN 2590-AA16” in the subject
line of the message.

e Hand Delivered/Courier: The hand
delivery address is: Alfred M. Pollard,
General Counsel, Attention: Comments/
RIN 2590-AA16, Federal Housing
Finance Agency, Fourth Floor, 1700 G
Street, NW., Washington, DC 20552. The
package should be logged at the Guard
Desk, First Floor, on business days
between 9 a.m. and 5 p.m.

e U.S. Mail, United Parcel Service,
Federal Express, or Other Mail Service:
The mailing address for comments is:
Alfred M. Pollard, General Counsel,
Attention: Comments/RIN 2590-AA16,
Federal Housing Finance Agency,
Fourth Floor, 1700 G Street, NW.,
Washington, DC 20552.

FOR FURTHER INFORMATION CONTACT:
Nelson Hernandez, Senior Associate
Director, (202) 408—2993, Charles E.
McLean, Associate Director, (202) 408—
2537, or Rafe R. Ellison, Senior Program
Analyst, (202) 408-2968, Office of
Housing and Community Investment,
1625 Eye Street, NW., Washington, DC
20006. (These are not toll-free numbers.)
For legal matters, contact Kevin
Sheehan, Attorney, (202) 414-8952, or
Sharon Like, Associate General Counsel,
(202) 414-8950, Office of General
Counsel, Federal Housing Finance
Agency, Fourth Floor, 1700 G Street,
NW., Washington, DC 20552. (These are
not toll-free numbers.) The telephone
number for the Telecommunications
Device for the Hearing Impaired is (800)
877-8339.

SUPPLEMENTARY INFORMATION:

I. Comments

FHFA invites comments on all aspects
of the proposed rule, and will revise the
language of the proposed rule as
appropriate after taking all comments
into consideration. Copies of all
comments will be posted without
change, including any personal
information you provide, such as your
name and address, on the FHFA Internet
Web site at http://www.fhfa.gov. In
addition, copies of all comments
received will be available for
examination by the public on business
days between the hours of 10 a.m. and
3 p.m., at the Federal Housing Finance
Agency, Fourth Floor, 1700 G Street,
NW., Washington, DC 20552. To make
an appointment to inspect comments,
please call the Office of General Counsel
at (202) 414-6924.

II. Background

A. Establishment of FHFA

Effective July 30, 2008, HERA,
Division A, Public Law 110-289, 122
Stat. 2654 (2008) (codified at 12 U.S.C.
4501 et seq.), amended the Safety and
Soundness Act to create FHFA as an

independent agency of the Federal
Government. HERA transferred the
safety and soundness supervisory and
oversight responsibilities over the
Enterprises and the Banks from the
Office of Federal Housing Enterprise
Oversight (OFHEQO) and the Federal
Housing Finance Board (FHFB),
respectively, to FHFA. HERA also
transferred the charter compliance
authority and responsibility to establish,
monitor and enforce the housing goals
for the Enterprises from the Department
of Housing and Urban Development
(HUD) to FHFA. FHFA is responsible for
ensuring that the Enterprises and the
Banks operate in a safe and sound
manner and carry out their public
policy missions. The Enterprises and
the Banks continue to operate under
regulations promulgated by OFHEO and
FHFB, respectively, until such
regulations are superseded by
regulations issued by FHFA. See HERA
at sections 1302 and 1312, 122 Stat.
2795 and 2798; 12 U.S.C. 4511 note.

B. Statutory and Regulatory Background

1. Federal Home Loan Bank System

The Federal Home Loan Bank System
(System) was created by the Bank Act to
support mortgage lending and related
community investment. See 12 U.S.C.
1421 et seq. The System is composed of
12 Banks with more than 8,000 member
financial institutions, and the System’s
fiscal agent, the Office of Finance. The
Banks fulfill their statutory mission
primarily through providing secured
loans (called advances) to their
members. The Bank Act provides the
Banks explicit authority to make
secured advances. 12 U.S.C. 1430(a).
Advances provide members with a
source of funding for mortgages and
asset-liability management, liquidity for
a member’s short-term needs, and
additional funds for housing finance
and community investment. Advances
are collateralized primarily by
residential mortgage loans and
government and agency securities. 12
U.S.C. 1430(a)(3). Community financial
institutions (i.e., members with average
total assets of less than $1 billion (as
adjusted annually for inflation)) may
also pledge small business, small
agriculture or community development
loans as collateral for advances. 12
U.S.C. 1430(a)(3)(E).

Consolidated obligations, consisting
of bonds and discount notes, are the
principal source for the Banks to fund
advances and investments. The Office of
Finance issues all consolidated
obligations on behalf of the 12 Banks.
Although each Bank is primarily liable
for the portion of consolidated
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obligations corresponding to the
proceeds received by that Bank, each
Bank is also jointly and severally liable
with the other eleven Banks for the
payment of principal of, and interest on,
all consolidated obligations. See 12 CFR
966.9.

2. Bank AMA Programs

In July 2000, FHFB adopted a final
regulation authorizing the Banks to
establish Acquired Member Assets
(AMA) programs. See 12 CFR part 955.
A Bank may participate in an AMA
program at its discretion; FHFA does
not have the authority to compel a Bank
to engage in any mortgage purchase
activities. Each Bank must receive
approval from FHFA pursuant to the
requirements for new business activities
in order to establish an AMA program.
See 12 CFR part 980. A majority of the
Banks have implemented AMA
programs pursuant to the AMA approval
authority.

In order for a Bank to acquire a
mortgage loan under an AMA program,
the loan must meet the requirements set
forth under a three-part test established
by the regulation. The three-part test
consists of: a loan type requirement; a
member or housing associate nexus
requirement; and a credit risk-sharing
requirement. 12 CFR 955.2. The AMA
regulation generally authorizes the
Banks to purchase conforming whole
loans on single-family residential real
property not more than 90 days
delinquent. In addition, the Banks are
authorized to purchase conforming
whole loans on single-family residential
real property regardless of delinquency
status if the loan is insured or
guaranteed by the U.S. government,
although such loans are not eligible to
be counted toward the Enterprises’
housing goals, as provided in HERA.1
The Banks acquire AMA from their
participating members through either a
purchase or funding transaction. The
Banks are not authorized under the
AMA programs to securitize the
mortgages they purchase.

To date, FHFA has approved two
AMA programs—the Mortgage
Partnership Finance (MPF) program and
the Mortgage Purchase Program (MPP)—

1See 12 U.S.C. 4562. For that reason, the
proposed rule would provide that such loans not be
eligible to be counted toward the Banks’ housing
goals either. The AMA regulation also authorizes
the Banks to purchase other real-estate-related
collateral, including: second liens and commercial
real estate loans; small business, small farm and
small agri-business loans; whole loans secured by
manufactured housing regardless of whether the
housing qualifies as residential real property, and
state and local housing finance agency bonds,
subject to prior new business activity approval by
FHFA under 12 CFR part 980. See 12 CFR 955.2(a).

that authorize the Banks to purchase
only eligible single-family, fixed-rate
mortgages, including manufactured
housing loans, from participating
financial institution members (PFIs).
The Banks are not approved to purchase
any other types of mortgages under the
AMA programs, including mortgages
secured by multifamily properties. In
operation, the Banks have limited their
AMA programs to purchasing
conforming, conventional and
government-insured or -guaranteed
fixed-rate whole first mortgages on
single-family residential property with
maturities ranging from 5-30 years.
Banks have also purchased
participations in AMA-approved loan
pools after the original Bank acquired
the loans. As of March 31, 2010, the
combined value of the AMA mortgage
loans in the 12 Banks’ portfolios was
$69 billion, representing approximately
seven percent of the Banks’ total
combined assets. In contrast, the Banks’
outstanding advances, their primary
business line, totaled $572 billion as of
March 31, 2010, representing 59 percent
of the Banks’ total combined assets.2

The MPF and MPP programs are
designed such that the Banks manage
the interest-rate risk and the PFI
assumes a substantial portion of the
risks associated with originating the
mortgage, particularly the credit risk.
The AMA regulation requires that PFIs
provide credit enhancement to give the
mortgages the Banks purchase the credit
quality equivalent to an instrument
rated at least investment grade (the
fourth highest credit rating category or
triple-B), although the approved AMA
programs require PFIs to enhance the
loans to the second highest investment
grade (double-A). 12 CFR 955.3. The PFI
may provide this credit enhancement
through various means, such as
establishing a risk account to cover
losses in excess of a borrower’s equity
and primary mortgage insurance on
mortgages purchased by a Bank,
accepting direct liability to pay credit
losses up to a specified amount, or
entering into a contractual obligation to
provide supplemental mortgage
guaranty insurance.

As previously noted, advances remain
the core business activity of the Banks
and a principal means by which they
fulfill their mission. Participation in an
AMA program is elective. The
acquisition of AMA has presented
certain risk management challenges for
some Banks. The AMA are long-term,
fixed-rate loans and the portfolio

2 See “Federal Home Loan Banks First Quarter
2010 Combined Financial Report, Combined
Statement of Condition,” at 4.

requires careful attention to interest rate
risk management in order to match the
duration of assets and liabilities and to
adjust for loan prepayments. The Banks
must also competitively price their
product in the market without eroding
their own financial interest. Given these
challenges and in light of recent interest
rate and earnings volatility, several
Banks have scaled down their purchases
of AMA and returned to their core
products. After peaking in 2003, when
the Banks purchased over $91.2 billion
in AMA, annual AMA purchases have
steadily declined to an annualized
average of about $6.7 billion during the
period between 2006 and 2009. Several
Banks either have stopped accepting
additional master commitments to
purchase AMA from their members or
no longer accept delivery. In 2007, 2008
and 2009, the principal pay-down and
maturities of AMA held for portfolio
were greater than purchases and
funding of new loans held for portfolio.?

3. Bank Housing Goals Statutory
Provisions

Section 10C(a) of the Bank Act, as
amended by HERA, requires the
Director of FHFA to “establish housing
goals with respect to the purchase of
mortgages, if any, by the [Banks],”
which “shall be consistent with the
goals established under sections 1331
through 1334 of the [Safety and
Soundness Act, as amended].” 12 U.S.C.
1430c(a). Section 10C(b) provides that,
in establishing the goals for the Banks,
“the Director shall consider the unique
mission and ownership structure of the
[Banks].” 12 U.S.C. 1430c(b). In
addition, section 10C(c) provides that,
“to facilitate an orderly transition,” the
Director shall establish interim target
goals for the purchase of mortgages by
the Banks for the calendar years 2009
and 2010. 12 U.S.C. 1430c(c). Section
10C(d) provides that the monitoring and
enforcement requirements of section
1336 of the Safety and Soundness Act
shall apply to the Banks in the same
manner and to the same extent as they
apply to the Enterprises. 12 U.S.C.
1430c¢(d). Section 10C(e) requires the
Director to annually report to Congress
on the performance of the Banks in
meeting the housing goals under section
10C. 12 U.S.C. 1430c(e).

Sections 1331 through 1333 of the
Safety and Soundness Act, as amended
by HERA, require the Director of FHFA
to establish new housing goals effective
for 2010 and beyond for the Enterprises.

3 See “Federal Home Loan Banks Combined
Financial Report for 2008” at 78-80, and “Federal
Home Loan Banks Combined Financial Report for
2009” at 55-56.
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The new Enterprise housing goals
include four goals for conventional
conforming single-family owner-
occupied housing, one multifamily
special affordable housing goal, and one
multifamily special affordable housing
subgoal. See 12 U.S.C. 4561, 4563(a)(2).
The single-family housing goals target
purchase money mortgages for low-
income families,* families that reside in
low-income areas,® and very low-
income families,® and refinancing
mortgages for low-income families. See
12 U.S.C. 4562. The multifamily special
affordable housing goal targets
multifamily housing affordable to low-
income families, and the multifamily
special affordable housing subgoal
targets multifamily housing affordable
to very low-income families. See 12
U.S.C. 4563. In a separate rulemaking in
the Federal Register, FHFA has issued
and sought comments on proposed new
housing goals for the Enterprises for
2010 and 2011 pursuant to the
requirements of sections 1331 through
1333 of the Safety and Soundness Act,
as amended. 75 FR 9034 (Feb. 26, 2010).

4. Banks’ and Enterprises’ Differences

Section 1201 of HERA, 12 U.S.C.
4513(f), requires the Director of FHFA to
consider the differences between the
Banks and the Enterprises with respect
to the Banks’ cooperative ownership
structure, mission of providing liquidity

4“Low-income” is defined as income not in
excess of 80 percent of area median income. See 12
U.S.C. 4502(14).

5“Families in low-income areas” is defined to
include families living in census tracts where the
median income does not exceed 80 percent of the
area median income and families with incomes not
in excess of the area median income that either live
in a minority census tract or in a designated disaster
area. See 12 U.S.C. 4502(28).

6“Very low-income” is defined as income not in
excess of 50 percent of area median income. See 12
U.S.C. 4502(24).

to members, affordable housing and
community development mission,
capital structure, and joint and several
liability, whenever promulgating
regulations that affect the Banks. The
Director may also consider any other
differences that are deemed appropriate.
In preparing the proposed rule, the
Director considered the differences
between the Banks and the Enterprises
as they relate to the above factors and
determined that the rule is appropriate.
As described below, FHFA is proposing
significant differences between the
Enterprise housing goals and the Bank
housing goals—including establishing a
volume threshold to avoid adverse
impact on small PFIs—that recognize
the significant differences between the
Banks’ businesses and purposes and
those of the Enterprises.

Each Bank is a cooperative owned by
financial institution members that act as
both owners and customers of the
cooperative. Members, as owners, are
entitled to receive shares of the
cooperative’s earnings and access to the
cooperative’s products and services,
including the AMA programs. A Bank is
authorized to serve only members of its
cooperative and, as discussed above, its
primary business is providing advances
to its members.

Fannie Mae and Freddie Mac have
been owned by investors through their
holdings of preferred or common stock
shares since 1968 and 1989,
respectively. An Enterprise’s primary
business is securitizing mortgages
originated by financial institutions, and
guaranteeing the timely payment of
principal and interest on the mortgage-
backed securities (MBS). The
Enterprises also purchase mortgages for
their mortgage portfolios. FHFA has
instructed the Enterprises to
significantly reduce the size of their

mortgage portfolios over time. The
Banks are restricted to purchasing loans
from their members, most of which are
regulated depositories. By contrast, the
Enterprises have access to a broad,
nationwide network of financial
institutions from which they purchase
mortgages. Also, unlike the Banks, for
which participation in the AMA is an
elective activity, the fundamental
statutory purpose of the Enterprises is to
bring stability in the secondary market
for residential mortgages by purchasing
and making commitments to purchase
residential mortgages. See 12 U.S.C.
1451 note; 12 U.S.C. 1716.

The Banks’ and Enterprises’ different
ownership structures and associated
statutory restrictions in the Bank Act
and the Federal National Mortgage
Association Charter Act and the Federal
Home Loan Mortgage Corporation Act
(together, the Charter Acts),
respectively, have a significant impact
on their respective mortgage purchase
activities. The Enterprises’ mortgage
purchase activities are substantially
greater than that of the Banks. In
calendar year 2009, the Banks’
combined number of single-family
mortgage purchases was slightly over
48,000, while Fannie Mae purchased
approximately 3.51 million single-
family mortgages and Freddie Mac
purchased approximately 2.42 million
single-family mortgages. The disparity
between the Banks’ and Enterprises’
mortgage purchase businesses was great
even during the peak years of the AMA
programs. In 2003, the Banks purchased
approximately 606,000 single-family
mortgages, which was only 4.3 percent
of the approximately 14.02 million
single-family mortgages purchased by
the Enterprises in that year (see Figure
1).
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Figure 1. The Banks’ and the Enterprises’
Mortgage Purchase Activity
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III. The Proposed Rule

The proposed rule would define
housing goals for the Banks in terms
similar to the single-family housing
goals for the Enterprises. Separate goals
would be established for AMA-
approved mortgages on owner-occupied
single-family housing. The goals for
purchase money mortgages would
separately measure performance on
purchase money mortgages for low-
income families, for families in low-
income areas, and for very low-income
families. The goal for refinancing
mortgages would measure performance
on refinancing mortgages for low-
income families.

IV. Applicability of Bank Housing
Goals to 2010 and Beyond

HERA requires FHFA to establish
2009 and 2010 interim target housing
goals for the Banks that facilitate an
orderly transition and are consistent
with those of the Enterprises. In order
to facilitate an orderly transition, FHFA
is proposing to establish housing goals
for 2010 and beyond. The Banks’
administrative and monitoring
challenges would be reduced by
enabling the Banks to establish policies
and procedures to meet the housing
goals requirements with the knowledge
that these requirements will not be
changed the following year. Further,
FHFA believes this approach would
facilitate a more orderly transition to
housing goals than the alternative,
which would entail establishing interim

target housing goals in the third quarter
of 2010 and establishing new housing
goals in the fourth quarter of 2010 or
first quarter of 2011. The Banks’ unique
ownership structure and mission is such
that FHFA needed to add criteria to the
Bank housing goals that are not
necessary for those of the Enterprises,
and FHFA required additional time to
develop these criteria. In addition,
establishing interim target housing goals
for 2009 and 2010 and then replacing
them with housing goals for 2011 that
differ significantly could create
administrative and monitoring
challenges for the Banks.

Pursuant to the requirements of
HERA, a Bank that fails to meet a
housing goal in 2010 and beyond would
be required to submit a housing plan if
FHFA determined that the housing goal
was feasible for that year and that a
housing plan was appropriate. See 12
U.S.C. 4566. FHFA appreciates that a
Bank’s capacity to meet the housing
goals is affected by when the housing
goals requirements are finalized and
that a Bank may have difficulty meeting
a housing goal for 2010. For this reason,
when determining the feasibility of the
2010 housing goals, FHFA will take into
consideration whether a Bank had the
capacity to adjust its AMA program in
an orderly manner to meet a housing
goal and whether a Bank had sufficient
opportunity to meet a housing goal.
Additionally, FHFA will study the
Banks’ performance in 2010 and the
operations of their AMA programs to

7000 8000 9,000
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gain information on whether the
housing goals will require the Banks to
make significant changes to their MPF
or MPP programs.

V. Market-Based Housing Goals

The proposed rule would establish
market-based housing goals for the
Banks in a manner largely consistent
with the proposed market-based
housing goals for the Enterprises. The
proposed rule would measure the
Banks’ single-family housing goals
performance relative to the actual goals-
qualifying shares of the primary
mortgage market during the year in their
districts. FHFA believes that the
advantages of comparing the Bank’s
performance to actual market
performance outweigh the
disadvantages. A more detailed
discussion of the proposed market-
based approach and its legal
justification is included in the proposal
for the new Enterprise housing goals.
See 75 FR at 9035-9036 (Feb. 26, 2010).

A disadvantage of this approach is
that public information on the goals-
qualifying shares of the single-family
primary mortgage market is not
available until the release of Home
Mortgage Disclosure Act (HMDA) data
in late summer of the following year.
However, FHFA will conduct a monthly
survey of single-family mortgage
originations pursuant to section 1324(c)
of the Safety and Soundness Act, as
amended by HERA, and make data
collected under that survey available to
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the public. 12 U.S.C. 4544(c). Release of
that data is likely to provide detailed
information on home mortgage lending
activity more frequently and in a
timelier manner than does the public
release of the data collected under
HMDA. FHFA will use the survey data
to supplement HMDA data in its
monitoring of Bank housing goals
performance.

Proposed §1281.11 would establish
single-family housing goals that include
an assessment of a Bank’s performance
as compared to the actual share of the
market that fits the criteria for each goal.
FHFA is proposing to calculate the
actual goals-qualifying shares of the
district-level primary mortgage market
during a year using all mortgages
originated in the geographic boundaries
of each Bank district (meaning that the
properties securing the mortgages are
located in the district), including
mortgages originated both by members
and non-members. A Bank would meet
a housing goal if its annual performance
meets or exceeds the actual share of the
market in that district that fits the
criteria for a particular housing goal for
that year. A Bank would fail to meet a
goal if it falls short of the actual market
share for that goal in the year. All
mortgages purchased by a Bank that
meet the requirements of the proposed
regulation would count toward the
Bank’s goal performance, regardless of
where the mortgages are located; but the
market share against which the Bank’s
performance would be evaluated would
be the market share of mortgages located
in the district as described above. The
housing goals would not apply until an
individual Bank reached the dollar
volume threshold.

FHFA is proposing this approach after
considering several alternatives.
Because Banks can only purchase AMA-
approved mortgages from their
members, and because Banks are
permitted to, and often do, purchase
AMA-approved mortgages originated
outside of their districts, defining a
Bank’s mortgage market based on loans
originated within the district does not
completely reflect the market a Bank
serves. To address this, FHFA
considered defining the district-level
mortgage market as those mortgages
originated by each Bank’s members,
regardless of the location of the property
securing the mortgage. However, the
majority of members have never sold
mortgages to a Bank, and therefore, this
approach would not accurately reflect
the market served by a Bank.
Additionally, smaller members and
nonmetropolitan members are not
subject to the data reporting
requirements of HMDA, which could

have a significant impact on
determining the goals-qualifying share
in districts such as the Des Moines and
Topeka Bank districts with a large
number of such members.

FHFA also considered limiting the
market to those members that sold
AMA-approved mortgages to their
Banks in a given year. However, the
issues with measuring the market based
on all mortgages originated by a Bank’s
members that are discussed above
would also exist for this approach.
There could also be variations in the
goals-qualifying share resulting from
changes in member participation in the
AMA program. Such variations would
make it difficult for the Banks to
establish policies and procedures for
meeting the housing goals requirements.

FHFA also considered assigning
weights to each AMA-approved
mortgage purchased by a Bank to reflect
the variations in the share of goals-
qualifying mortgages in districts. This
approach would assign more weight to
a mortgage purchase in a district where
the goals-qualifying share of the market
was lower, so that the Banks in such
districts would not be disadvantaged.
FHFA concluded that such an approach
would be impractical, because FHFA
would not be able to produce the
weights until district-level shares of
goals-qualifying mortgages were known.
As a result, the Banks would not have
an opportunity to modify their mortgage
purchase activities in response to the
weighting values. Such a mortgage-
weighting approach could also lead a
Bank to increase its mortgage purchase
activities outside its district in a manner
that could adversely impact members
that operate only within its district. The
mortgage-weighting approach would
increase the complexity of calculating
housing goals performance, thus making
the process less transparent and
potentially more subjective.

FHFA also considered proposing the
inclusion of a benchmark level for each
housing goal to measure a Bank’s
performance. Specifically, a Bank would
meet a housing goal if its annual
performance met the benchmark level or
the actual share of the market that fits
the criteria for a particular housing goal
for that year. A Bank would fail to meet
a goal if it fell short of both the
benchmark level for that goal and the
actual market share for that goal in the
year. Benchmark levels for performance
could provide more certainty for the
Banks in establishing strategies for
meeting the housing goals.

If benchmark levels were adopted for
the Bank housing goals, FHFA would
set the benchmark levels equal to the
benchmark levels for the corresponding

Enterprise housing goals. FHFA has
proposed to establish benchmark levels
for the Enterprise housing goals based
on FHFA’s national market size
estimates. See 75 FR at 9037—-9051 (Feb.
26, 2010). FHFA also considered the
possibility of setting benchmark levels
based on district-level market size
estimates but concluded that the market
sizes could not be reliably estimated in
advance. Bank members with large
residential lending businesses often
originate mortgages outside the states
that comprise the district of the Bank of
which they are a member. For this
reason, the geographic market being
served by the Banks is not limited to
areas within their respective districts. In
addition, large Bank members have
affiliates that may be members of
different Banks, which makes it possible
for these affiliates to sell mortgages
originated in one Bank district to
another Bank. For these reasons, FHFA
is not proposing to set benchmarks for
the Banks.

FHFA seeks comment on whether it
would be appropriate to establish
benchmark levels as a means of
measuring the Banks’ housing goals
performance, in addition to measuring
performance based on a Bank’s actual
share of goal-qualifying mortgages
relative to its district-level market share,
and if so, whether it would be
appropriate to set benchmark levels for
the Bank housing goals equal to the
benchmark levels for the Enterprise
housing goals. See 75 FR at 9051 (Feb.
26, 2010).

VI. Volume Threshold

The proposed rule would establish a
dollar volume threshold of $2.5 billion
that a Bank must exceed before it is
subject to the housing goals. The
threshold is designed to take into
consideration the Banks’ unique
mission and ownership structure and
the current status of the AMA programs.
Several Banks that continue to
participate in the AMA do so
principally as a service to their
members. The large majority of
members participating in the AMA are
small asset size institutions. Since the
inception of the AMA programs,
approximately 88 percent of PFIs that
sold mortgages to the Banks had total
assets of under $1 billion. From January
1, 2009 to June 30, 2009, the percentage
was even higher at 93 percent. Faced
with risk management requirements,
monitoring for compliance, and
reporting of achievement on the housing
goals, a Bank with a small AMA
program might elect to discontinue
offering an AMA product to its
members. Discontinuance of an AMA
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program could adversely impact PFIs,
such as those in rural areas, that may
have limited or no access to the
secondary market because of the higher
per-mortgage sales cost associated with
delivering a relatively small number of
mortgages to purchasers, or the inability
of these PFIs to meet purchasers’
mortgage servicing requirements.

FHFA is proposing to establish a
volume threshold that would need to be
met before a Bank would be subject to
the proposed housing goals. The volume
threshold is intended to ensure that
Banks with significant AMA volume in
any year would be subject to the
housing goals, while Banks with a
relatively low annual volume of
purchases of AMA-approved mortgages,
1.e., $2.5 billion or less, can continue to
serve all PFIs without being subject to
the housing goals. FHFA believes it is
important that the housing goal mission
objective of expanding access to
mortgage finance to low-income families
and families in low-income areas be
balanced against the Banks’ need to
provide liquidity to small members and
the communities they serve.

To establish the proposed volume
threshold, FHFA used 2008 HMDA
mortgage origination data since these
data are the most reliable and accurate
mortgage data available to FHFA at this
time. Using these data, FHFA calculated
the total unpaid principal balance (UPB)
of conforming, first lien mortgages
secured by owner-occupied, single-
family residences (mortgages for home
improvement and Home Ownership
Equity Protection Act (HOEPA))
mortgages were excluded to be
consistent with the market estimate
approach for the Enterprise housing
goals), which equaled $986 billion
(approximately $1.0 trillion). FHFA is
proposing that the volume threshold
should be equal to approximately 0.25
percent of the market, i.e., $2.5 billion.
Assuming the average UPB of the
mortgages a Bank purchases equals
$200,000, a Bank would need to
purchase only 12,500 mortgages in a
given year to meet the volume
threshold.

The proposed volume threshold of
$2.5 billion would be reasonable in light
of the history of the AMA program.

FHFA considered the volume of
mortgages purchased by the Banks
during the period when the Banks had
their largest presence in the national
market, which was from 2002 to 2004.
During this period, seven Banks in 2002,
eight Banks in 2003 and four Banks in
2004 had annual volume of AMA-
approved mortgages greater than $2.5
billion and would have been subject to
the housing goals. A significant
percentage of Banks’ annual volume of
AMA-approved mortgages exceeded
$5.0 billion in 2002 and 2003: four
Banks in 2002 and seven Banks in 2003.
(See Table 1). Given this, FHFA
considered proposing to set the volume
threshold at $5.0 billion. The proposed
volume threshold of $2.5 billion would
be mid-way between the higher volume
threshold and housing goals that would
apply without regard to the volume of
mortgages purchased by the Bank.
FHFA requests comments on whether a
volume threshold should apply,
whether the proposed threshold of $2.5
billion is appropriate, and whether a
higher or lower threshold should apply.

Table 1
Banks' AMA Mortgages Purchased
Total Unpaid Principat Balance by Year
(Dollars in Milliony)

Bank 2000 2001 2002 200 2004 2008 2006 2007 2008 2009
Boston 2 [ EXNE $9.912 $4.091 XV a7y BE 630 328
New York $511 $131 $268 $539 $107 S50 Si84 SI% $138 $142
Pittsburgh S3M3 36,948 $10.95¢ $14.306 $3.769 $1.252 473 $131 $518 $s14
Atianta 257 $t48 $514 81,798 2 $1,014 $503 $914 $163 50
Cladusat % 3386 S188% $7,388 $3.846 St8 $1,166 $1.509 st £323
Tndinnapuliy 82 1 £5,535% $4.780 $1908 $3.22¢ £1.63% S468 LYY $t64
Chicago §76T $3.406 $3824 $16.91% $4,991 $L842 $1439 $1388 $2.684 $6
Des Moises $6.469 81 $4.997 17,818 $1.907 8469 36 837 SLOS SL5
Dullas e £2.00 st $1.938 S0 $332 s8 $17% Sine $0
Topeka i $200 $266 5408 $L088 8§32 sam $254 $764 shise
San Francisn s 0 $522 $8.407 8832 §72 8 s o $0
Seattle si1g $1,489 £8,00% 86881 PR} [ $0 (] ®» 80
Seuten $1447 $19.236 EIAAFL) 91248 $28.840 1430 $6280 $5.890 $7.66) $7.413

FHFA considered proposing a volume
threshold that would exclude mortgages
acquired from small members when
calculating a Bank’s annual volume of
AMA-approved mortgages for purposes
of the volume threshold. If small
members were excluded for purposes of
the volume threshold, FHFA would
establish criteria for determining which
members should be excluded, such as
excluding members with total assets of
less than $1.0 billion. An alternative
would be to exclude members that
originate a small number of mortgages,
or members that are not required to
submit HMDA data to their primary
regulator. FHF A requests comments on
whether any of these alternatives would
be appropriate, what criteria would be
appropriate for determining which

members should be excluded, and
whether affiliates should be considered
in applying such criteria.

In developing the proposed rule,
FHFA also considered other approaches
for establishing volume thresholds for
the Bank housing goals. FHFA
considered a district market share
approach that would apply housing
goals to a Bank if its purchases of AMA-
approved mortgages exceeded one
percent of all mortgages originated in its
district. The rationale behind the
district market share approach was that
a Bank would have a material impact on
the mortgage market serving its district
if it purchased at least one percent of
the mortgages originated in its district.

FHFA also considered a dollar and
volume loan approach, which was first

raised by FHFB in the May 2000
proposed rulemaking for the AMA
regulation. In that proposed rule, FHFB
decided to defer establishing housing
goals until “* * * such time as the
conventional residential mortgage
programs of the Banks, in the aggregate,
have achieved a size and scope
indicative of a mature program. * * *”
See 65 FR 25676, 25685 (May 3, 2000).
As an example of a “mature program,”
FHFB proposed annual aggregated
acquisition volume for the System of at
least 100,000 loans or $10 billion, which
FHFB considered to be of national
scope. FHFB also discussed a volume
threshold of 75,000 mortgages acquired,
so long as seven Banks accounted for at
least 10 percent of the AMA
acquisitions volume for a given year.
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FHFA also considered the feasibility
of adopting a volume threshold based
on the percentage of AMA-approved
mortgages purchased to Bank assets. For
example, a Bank would be subject to
housing goals if its purchases of AMA-
approved mortgages exceeded 10
percent of the Bank’s assets. FHFA
considered such an approach because at
some level of annual mortgage
purchases, a Bank is no longer simply
providing a service to its members, but
is engaging in a profitable line of
business to augment its primary line of
business—advances to its members. At
such a point, it would appear to be
reasonable to also apply housing goals
to this line of business.

FHFA requests comments on the
volume threshold alternatives discussed
above and on any other alternatives that
might be used.

VII. Analysis of Proposed Rule

A. Definitions—Proposed § 1281.1

Proposed § 1281.1 would set forth
definitions applicable to the Bank
housing goals provisions. A number of
the definitions are the same as those
applicable to the Enterprises for their
proposed new housing goals, and other
definitions have been modified to reflect
their applicability under the AMA
programs. In order to maintain
consistency between the Enterprise
housing goals and the Bank housing
goals where feasible, FHFA will
consider public comments on the
definitions proposed in the Enterprise
housing goals and any resulting changes
to the Enterprise housing goals in
determining whether conforming
changes are needed in the Bank housing
goals. See 75 FR 9034 (Feb. 26, 2010).

Definition of “families in low-income
areas.” The definition of “families in
low-income areas” includes families
with incomes at or below 100 percent of
AMI who reside in “minority census
tracts,” which is defined by HERA to
mean a census tract that has a minority
population of at least 30 percent and a
median family income of less than 100
percent of AMI. 12 U.S.C. 4502(29).

In addition, the definition of “families
in low-income areas” includes families
with incomes at or below 100 percent of
AMI who reside in “designated disaster
areas.” Consistent with the proposed
definition for the new Enterprise
housing goals, the proposed rule would
define “designated disaster areas” as
areas at the census tract level and
include only census tracts in counties
approved for individual assistance
within the declared major disaster area
where the average real property damage
severity, as reported by the Federal

Emergency Management Agency
(FEMA), exceeds $1,000 per household
for that census tract.

Definition of “mortgage.” The
definition of “mortgage” would not
include personal property manufactured
housing loans, pending further review
of the appropriate treatment of such
loans under the Enterprise and Bank
housing goals.

Designated disaster areas. The
definition of “families in low-income
areas” includes families with incomes at
or below 100 percent of AMI who reside
in “designated disaster areas.” The
proposed rule would define “designated
disaster areas” as areas at the census
tract level and include only census
tracts in counties approved for
individual assistance within the
declared major disaster area where the
average real property damage severity,
as reported by FEMA, exceeds $1,000
per household for that census tract.

Disaster areas are declared when an
area is adversely affected by some
unforeseen event. However, not all
disasters impact housing to the same
degree, and the severity of the impact
varies within the declared area.
Presidential Major Disaster Declarations
are defined by FEMA at the county level
in the area affected by the major disaster
and can be declared to be eligible for
public assistance, individual assistance
or both. Public assistance is available to
local governments for the repair,
replacement or clean-up of public
infrastructure. Individual assistance is
broken down further into two
categories, housing needs and “other
than housing needs.”” Housing needs
include repair, replacement and
construction of homeowner residences.
The proposed rule would limit the
definition of “designated disaster areas”
to those counties eligible for individual
assistance, and it would establish a
minimum average real property damage
severity.

For purposes of complying with the
Community Reinvestment Act (CRA),
regulators have made the determination
that “[e]lxaminers will consider
institution activities related to disaster
recovery that revitalize or stabilize a
designated disaster area for 36 months
following the date of designation. Where
there is a demonstrable community
need to extend the period for
recognizing revitalization or
stabilization activities in a particular
disaster area to assist in long-term
recovery efforts, this time period may be

7Federally declared disaster areas are managed
by FEMA and can be tracked at FEMA’s Web site.
See http://www.fema.gov/news/disasters.fema.

extended.”® To accommodate the Banks’
business planning requirements, for
purposes of the low-income areas
housing goal, the proposed rule would
treat a designated disaster area as
effective beginning no later than January
1 of the year following the FEMA
designation and continuing through
December 31 of the third full calendar
year following the FEMA designation. If
data are available in a particular case to
support treatment as a designated
disaster area from an earlier date, FHFA
may provide for such treatment.

FHFA welcomes comments on the
proposed definitions in § 1281.1.

B. Housing Goals—Proposed §§ 1281.10
and 1281.11

General. Proposed § 1281.10 provides
an overview of the contents of this
subpart. Although the final rule
establishing the new housing goals for
the Banks will not be published for
effect until later in 2010, FHFA will
evaluate performance under the housing
goals established for 2010 on a calendar
year basis.

Volume Threshold. Proposed
§1281.11(a) would establish a volume
threshold that would trigger application
of the housing goals to a Bank.
Specifically, a Bank that in a calendar
year purchased AMA-approved
mortgages with a total UPB greater than
$2.5 billion would be subject to the
housing goals for that year.

Market-Based Housing Goals.
Proposed §1281.11(b) would provide
that compliance with a housing goal
would be measured by comparing a
Bank’s performance with the actual
share of the market in the Bank’s
district. Proposed § 1281.11(b) would
establish criteria for determining the
size of the market for each Bank district
based on HMDA data on mortgages
secured by property located in that Bank
district. The criteria for establishing the
size of the market reflect the types of
mortgages that would be counted for
purposes of the housing goals and that
would typically be eligible for purchase
by a Bank.

Bank Housing Goals. Proposed
§1281.11(c) through 1281.11(f) would
establish four single-family housing
goals applicable to any Bank that met
the volume threshold in a particular
year. Goals would be established for
purchase money mortgages for low-
income families, for families in low-
income areas, and for very low-income

8 The Department of the Treasury, the Federal
Reserve Board and the Federal Deposit Insurance
Corporation, Community Reinvestment Act;
Interagency Questions and Answers Regarding
Community Reinvestment; Notice, 74 FR 498, 509
(Jan. 6, 2009).
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families. A goal would also be
established for refinancing mortgages for
low-income families. Unlike the new
Enterprise housing goals, these Bank
housing goals would not include a
multifamily special affordable housing
goal or multifamily special affordable
housing subgoal, as the Banks have not
been approved to purchase multifamily
loans under the AMA programs. The
single-family housing goals would be
based on an evaluation of the Bank’s
performance relative to the market for
each housing goal in each year.

C. General Counting Requirements—
Proposed § 1281.12

Proposed § 1281.12 would set forth
general requirements for the counting of
Bank AMA-approved mortgage
purchases toward the achievement of
the housing goals. Performance under
the single-family housing goals would
be evaluated based on the percentage of
all AMA-approved mortgages on single-
family, owner-occupied properties
purchased by a Bank that meet a
particular goal.

Proposed § 1281.12(a) would provide
that performance under each of the
single-family housing goals shall be
measured using a fraction that is
converted into a percentage. Neither the
numerator nor the denominator shall
include Bank transactions or activities
that are not AMA-approved mortgage
purchases as defined by FHFA or that
are specifically excluded as ineligible
under § 1281.13(b). The numerator is
the number of AMA-approved mortgage
purchases of a Bank in a particular year
that finance owner-occupied single-
family properties that count toward
achievement of a particular housing
goal. The denominator is the total
number of AMA-approved mortgage
purchases of a Bank in a particular year
that finance owner-occupied, single-
family properties.

Proposed § 1281.12(b) would provide
that when a Bank lacks sufficient data
or information, e.g., income of
mortgagor, to determine whether the
purchase of a mortgage counts toward
achievement of a particular housing
goal, that mortgage purchase shall be
included in the denominator for that
housing goal, but may not be included
in the numerator. The proposed rule
would not allow the Banks to use
missing data estimation methodologies
as used by the Enterprises, in light of
the complexity of developing an
estimation methodology that would be
suitable for the Banks. FHFA invites
comment on whether a method for
estimating missing affordability data
would be feasible for the Bank housing
goals.

The provisions in proposed
§1281.12(c) through (f), which address
credit toward multiple goals,
application of median income, sampling
and newly available data, respectively,
are consistent with the provisions
proposed for the Enterprise 2010
housing goals.

The MPF program allows Banks to
purchase a percentage of a mortgage or
mortgage pool initially acquired by
another Bank under the program. For
purposes of receiving credit under one
of the housing goals, each mortgage will
be assigned to the Bank that initially
acquired the mortgage regardless of
whether an interest in the mortgage was
later sold to another Bank.

In September 2008, FHFA approved
the Chicago Bank’s request to establish
the MPF Xtra program, under which the
Bank would buy certain qualified,
conforming mortgages from eligible
members for immediate sale to Fannie
Mae. The MPF Xtra program is not an
AMA program authorized under 12 CFR
part 955.9 Under the MPF Xtra program,
the Bank serves essentially as a conduit
or intermediary with respect to the sale
of the mortgages to Fannie Mae. The
mortgages may be counted by Fannie
Mae toward compliance with its
housing goals. If the mortgages were
also to be considered for purposes of the
Bank housing goals, double-counting of
the mortgages could occur. For these
reasons, under the proposed rule,
mortgages purchased by a Bank
pursuant to the MPF Xtra program
would not be considered for purposes of
the Bank housing goals.

D. Special Counting Requirements—
Proposed §1281.13

Proposed § 1281.13 would set forth
special counting requirements for the
receipt of full, partial or no credit for a
transaction toward achievement of the
housing goals, a number of which are
discussed further below.

Proposed § 1281.13(b) would specify
the types of transactions that shall not
be counted for purposes of the housing
goals and shall not be included in the
numerator or the denominator in
calculating a Bank’s performance under

9In May 2007, FHFB also approved the Atlanta
Bank’s request to offer the Global Mortgage Alliance
Program (GMAP), under which the Bank would
facilitate the sale of certain qualified conforming
mortgage loans from eligible members to another of
its members—Global Mortgage Alliance, LLC,
which would then securitize those loans. To date,
no transactions have occurred under GMAP. The
GMAP is not an AMA program authorized under
part 955. Both the MPF Xtra and GMAP programs
were separately authorized under the Banks’
incidental authority contained in sections 11(a) and
11(e)(1) of the Bank Act. See 12 U.S.C. 1431(a),
1431(e)(1).

the housing goals. The intent of this
section is to specify the counting
treatment for transactions in which the
Banks are authorized to engage under
the approved AMA programs. The
counting rules do not purport to
authorize the purchase of any types of
mortgages, but are intended solely to
indicate whether such mortgages shall
receive full, partial or no credit toward
the housing goals. Accordingly,
transactions in which the Banks are not
authorized to engage under the
approved AMA programs are not
included in paragraph (b). The Bank
counting rules may differ from the
counting rules for the proposed new
Enterprise housing goals. For example,
the Banks are not authorized to
purchase private label securities (PLS)
under the AMA programs; therefore, it
is not necessary to state in the proposed
rule that Bank purchases of PLS shall
not be counted for purposes of the
housing goals. On the other hand, while
the Banks are authorized to purchase
non-conventional loans under the AMA
authority, HERA amended the Safety
and Soundness Act to prohibit such
loans from counting toward the
Enterprise housing goals and, thus,
purchases of such loans by the Banks
are specifically excluded from counting
in paragraph (b).

Proposed §1281.13(b) would make
clear that where a mortgage falls within
one of the categories excluded from
consideration under the housing goals,
the mortgage should be excluded even
if it otherwise would fall within one of
the special counting rules in proposed
§ 1281.13(c). For example, a non-
conventional mortgage that would be
excluded from consideration pursuant
to proposed § 1281.13(b)(1) could not be
counted even if it otherwise would be
counted as a seasoned mortgage under
proposed § 1281.13(c)(2).

Home Equity Conversion Mortgages.
Proposed §1281.13(b)(1) would exclude
the purchases of all non-conventional
single-family mortgages, including
Home Equity Conversion Mortgages
(HECMs), from counting towards the
Banks’ housing goals—that is, such
purchases would be excluded from both
the numerator and denominator in
calculating goal performance. This is
consistent with the counting treatment
for the proposed new Enterprise
housing goals, as HERA amended
section 1332(a) of the Safety and
Soundness Act to restrict the Enterprise
single-family housing goals to include
only conventional mortgages. See 12
U.S.C. 4562(a).

Mortgages financing secondary
residences. Proposed § 1281.13(b)(6)
would prohibit the counting of mortgage
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purchases to the extent they finance any
dwelling units that are secondary
residences. This is consistent with the
counting treatment for the proposed
new Enterprise housing goals, as HERA
amended section 1332(a) of the Safety
and Soundness Act to restrict the
Enterprise single-family housing goals
to include only purchases of owner-
occupied mortgages. See 12 U.S.C. 4562.

Subordinate liens. Proposed
§1281.13(b)(8) would exclude the
purchases of subordinate lien mortgages
(second mortgages) from counting
towards the Banks’ housing goals. This
exclusion is consistent with the
counting treatment for the proposed
new Enterprise housing goals, as HERA
amended section 1331 of the Safety and
Soundness Act to provide that the
single-family housing goals are limited
to purchase money or refinancing
mortgages. See 12 U.S.C. 4561. This
would exclude “piggy-back” liens that
may be acquired by a Bank along with
the corresponding first lien mortgage
and subordinate lien mortgages, such as
home equity loans, acquired separately
by a Bank where the Bank does not also
acquire the corresponding first lien
mortgage.

Previously counted mortgages.
Proposed § 1281.13(b)(9) would prohibit
the counting of mortgages toward
performance under the housing goals if
the mortgage has previously been
counted for purposes of the performance
of the Bank under the housing goals. In
order to limit excessively burdensome
recordkeeping that could result, the rule
would make clear that this limitation
only extends back for five years.
Although the Banks have not previously
been subject to housing goals, this
language is included for applicability in
future years.

Construction-to-permanent loans.
Proposed § 1281.13(b)(10) would
exclude purchases of mortgages secured
by properties that have not been
approved for occupancy from
consideration for purposes of the
housing goals.

Housing goals credit for certain
transactions. Proposed § 1281.13(c)
would specifically provide that certain
types of transactions be counted for
purposes of the housing goals, including
mortgages on cooperative housing and
condominium units, seasoned
mortgages, and refinancing mortgages.
Proposed § 1281.13(c) would not
include certain types of transactions
that are eligible for housing goals credit
under the Enterprise housing goals,
including credit enhancements for goal-
qualifying mortgages, entering into risk
sharing agreements with federal
agencies to finance qualifying

mortgages, and purchasing mortgage
revenue bonds backed by qualifying
mortgages. Such transactions would not
be eligible for Bank housing goals credit
because of the more limited scope of the
approved AMA programs. Proposed
§1281.13(c) would also make clear that
where a transaction falls under more
than one of the special counting rules in
§1281.13(c), all of the applicable
requirements must be satisfied in order
for the loan to be counted for purposes
of the housing goals.

HOEPA mortgages and mortgages
with unacceptable terms and
conditions. Proposed § 1281.13(d)
would provide that HOEPA mortgages
and mortgages with unacceptable terms
and conditions must be counted in the
denominator as mortgage purchases but
may not be counted in the numerator,
regardless of whether the mortgages
would otherwise qualify based on the
affordability and other counting criteria.
This proposed treatment is consistent
with past practice for the Enterprises
and with section 1332(i) of the Safety
and Soundness Act, as amended by
HERA, which provides that no credit
may be given for mortgages that FHFA
determines are “unacceptable or
contrary to good lending practices.” 12
U.S.C. 4562(i).

FHFA guidance. Proposed
§1281.13(e) would provide that FHFA
may provide guidance on the treatment
of any transactions under the housing
goals. Such guidance may be provided
in response to a request from a Bank, or
it may be provided at the initiation of
FHFA.

Private label securities. Because
FHFA is proposing to count only
mortgages purchased through AMA
programs in determining each Bank’s
housing goal performance, and the
Banks are not authorized to purchase
PLS through these programs, PLS would
not be counted in determining a Bank’s
housing goals performance.

Housing finance agency obligations.
FHFA also considered whether to apply
the housing goals to the Banks’ purchase
of state or local housing finance agency
obligations. However, because FHFA is
proposing to count only mortgages
purchased through AMA programs in
determining each Bank’s housing goal
performance, and the Banks are not
authorized to purchase state or local
housing finance agency obligations
through these programs, state or local
housing finance agency obligations
would not be counted in determining a
Bank’s housing goals performance.

E. Housing Goals Enforcement—
Proposed §§1281.14 and 1281.15

Proposed § 1281.14 would provide
that the Director shall determine
whether each Bank has exceeded the
volume threshold on an annual basis.
For any Bank that has exceeded the
volume threshold, the Director would
also determine whether the Bank has
met the housing goals, in accordance
with the standards established under
the Safety and Soundness Act, as
amended by HERA. If the Director
determines that a Bank has failed to
meet any housing goal, the Director
shall provide notice to the Bank in
writing of such preliminary
determination.

Proposed § 1281.15 would include
requirements for submission of a
housing plan by a Bank for failure to
meet any housing goal that is
determined to be feasible by FHFA. The
requirement to submit a housing plan
would be at the discretion of the
Director.

F. Reporting Requirements—Proposed
§§1281.20 through 1281.23

As required for the Enterprises,
proposed §§ 1281.20 through 1281.23
would establish reporting requirements
for the Banks with respect to their
housing goals performance. Proposed
§1281.21(a) would require the Banks to
collect and compile computerized loan-
level data on each AMA mortgage
purchased, as described in the FHFA’s
Data Reporting Manual (DRM). These
reporting requirements would apply to
each Bank, regardless of whether in a
particular year the Bank expects to
exceed the volume threshold and thus
be subject to the housing goals.

Proposed § 1281.21(b) would require
each Bank to submit to the Director, on
a semi-annual basis, a Mortgage Report
containing aggregations of the loan-level
mortgage data for year-to-date AMA
mortgage purchases, and year-to-date
dollar volume, number of units, and
number of AMA mortgages on owner-
occupied properties purchased that do,
and do not, qualify under each housing
goal. The loan-level data that would be
required to be reported are currently
collected by FHFA on a semiannual
basis. For 2010-2011, the Enterprises
would be required to submit quarterly
Mortgage Reports, as advances in
technology have made more frequent
submissions less burdensome, and the
additional data provided will facilitate
FHFA’s monitoring of Enterprise
performance under the housing goals.
FHFA will consider quarterly reporting
for the Banks in future years. The
Enterprises are also required to submit
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Annual Housing Activities Reports
(AHARs) to FHFA. The proposed rule
would not require the Banks to submit
AHARSs, but FHFA will consider
requiring such reports in the future.

Proposed § 1281.22 would require
each Bank to provide to the Director
such reports, information and data as
the Director may request from time to
time, or as may be supplemented in the
DRM.

Proposed §1281.23 would set forth
the data integrity process for Bank
housing goals data. The proposed rule
would require the senior officer of each
Bank who is responsible for submitting
any report, data or other information for
which certification is requested by the
Director, to certify such report, data or
information. FHFA would determine on
an annual basis the official housing
goals performance figures for any Bank
that is subject to the housing goals, and
may resolve any error, omission or
discrepancy by adjusting the Banks’
official housing goals performance
figure. If the Director determines that
the year-end data reported by a Bank for
a year preceding the latest year for
which data on housing goals
performance was reported to FHFA
contained a material error, omission or
discrepancy, the Director may increase
the corresponding housing goal for the
current year by the number of mortgages
that the Director determines were
overstated in the prior year’s goal
performance.

FHFA will implement the data
integrity process pursuant to its general
regulatory authority over the Banks.
FHFA expects that the Banks will work
cooperatively with FHFA to identify
and resolve any discrepancies or errors
in the housing goals data reported to
FHFA.

VIIL Paperwork Reduction Act

The proposed rule does not contain
any information collection requirement
that requires the approval of the Office
of Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

IX. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires that a
regulation that has a significant
economic impact on a substantial
number of small entities, small
businesses or small organizations must
include an initial regulatory flexibility
analysis describing the regulation’s
impact on small entities. Such an
analysis need not be undertaken if the
agency has certified that the regulation
will not have a significant economic
impact on a substantial number of small

entities. 5 U.S.C. 605(b). FHFA has
considered the impact of the proposed
rule under the Regulatory Flexibility
Act. The General Counsel of FHFA
certifies that the proposed rule, if
adopted as a final rule, is not likely to
have a significant economic impact on
a substantial number of small business
entities because the regulation is
applicable only to the Banks, which are
not small entities for purposes of the
Regulatory Flexibility Act.

List of Subjects in 12 CFR Part 1281

Credit, Federal home loan banks,
Housing, Mortgages, Reporting and
recordkeeping requirements.

For the reasons stated in the
preamble, FHFA proposes to amend
chapter XII of title 12 of the Code of
Federal Regulations, by adding new part
1281 to subchapter E to read as follows:

PART 1281—FEDERAL HOME LOAN
BANK HOUSING GOALS

Subpart A—General

Sec.

1281.1 Definitions.
Subpart B—Housing Goals

1281.10
1281.11
1281.12

General.

Bank housing goals.

General counting requirements.

1281.13 Special counting requirements.

1281.14 Determination of compliance with
housing goals; notice of determination.

1281.15 Housing plans.

Subpart C—Reporting Requirements

1281.20
1281.21

General.

Mortgage reports.
1281.22 Periodic reports.
1281.23 Bank data integrity.

Authority: 12 U.S.C. 1430c.

Subpart A—General

§1281.1 Definitions.

As used in this part:

Acquired Member Assets (AMA)
program means a program that
authorizes a Bank to hold assets
acquired from or through Bank members
or housing associates by means of either
a purchase or a funding transaction,
subject to the requirements of 12 CFR
parts 955 and 980, or successor
regulations.

AMA-approved mortgage means a
mortgage that meets the requirements of
the AMA program at 12 CFR part 955,
and is approved to be implemented
under 12 CFR part 980, or successor
regulations.

Balloon mortgage means a mortgage
providing for payments at regular
intervals, with a final payment (balloon
payment) that is at least 5 percent more
than the periodic payments. The
periodic payments may cover some or

all of the periodic principal or interest.
Typically, the periodic payments are
level monthly payments that would
fully amortize the mortgage over a stated
term and the balloon payment is a single
payment due after a specific period (but
before the mortgage would fully
amortize) and pays off or satisfies the
outstanding balance of the mortgage.

Bank means a Federal Home Loan
Bank established under section 12 of the
Bank Act (12 U.S.C. 1432).

Bank Act means the Federal Home
Loan Bank Act, as amended (12 U.S.C.
1421 et seq.).

Bank System means the Federal Home
Loan Bank System, consisting of the 12
Banks and the Office of Finance.

Borrower income means the total
gross income relied on in making the
credit decision.

Conforming mortgage means, with
respect to a Bank, a conventional AMA-
approved single-family mortgage having
an original principal obligation that
does not exceed the dollar limitation in
effect at the time of such origination and
applicable to such mortgage under 12
CFR 955.2(a)(1)(i) and 12 U.S.C.
1717(b)(2), as these sections may be
amended.

Conventional mortgage means a
mortgage other than a mortgage as to
which a Bank has the benefit of any
guaranty, insurance or other obligation
by the United States or any of its
agencies or instrumentalities.

Data Reporting Manual (DRM) means
the manual prepared by FHFA in
connection with the Banks’ reporting
requirements, as may be supplemented
from time to time, including reporting
requirements under this part.

Day means a calendar day.

Designated disaster area means any
census tract that is located in a county
designated by FEMA as adversely
affected by a declared major disaster,
where individual assistance payments
were authorized by FEMA, and where
average damage severity, as reported by
FEMA, exceeds $1,000 per household in
the census tract. A census tract shall be
treated as a “designated disaster area”
for purposes of this part beginning on
the January 1 after the FEMA
designation of the county, or such
earlier date as determined by FHFA, and
continuing through December 31 of the
third full calendar year following the
FEMA designation.

Director means the Director of FHFA,
or his or her designee.

Dwelling unit means a room or unified
combination of rooms intended for use,
in whole or in part, as a dwelling by one
or more persons, and includes a
dwelling unit in a single-family



29958

Federal Register/Vol. 75, No. 103 /Friday, May 28, 2010/Proposed Rules

property, multifamily property, or other
residential or mixed-use property.

Families in low-income areas means:

(1) Any family that resides in a census
tract or block numbering area in which
the median income does not exceed 80
percent of the area median income;

(2) Any family with an income that
does not exceed area median income
that resides in a minority census tract;
and

(3) Any family with an income that
does not exceed area median income
that resides in a designated disaster
area.

Family means one or more
individuals who occupy the same
dwelling unit.

FEMA means the Federal Emergency
Management Agency.

FHFA means the Federal Housing
Finance Agency.

HOEPA mortgage means a mortgage
covered by section 103(aa) of the Truth
in Lending Act (15 U.S.C. 1602(aa)), as
amended by the Home Ownership
Equity Protection Act (HOEPA), as
implemented by the Board of Governors
of the Federal Reserve System.

HMDA means the Home Mortgage
Disclosure Act of 1975 (12 U.S.C. 2801,
et seq.), as amended.

HUD means the United States
Department of Housing and Urban
Development.

Low-income means income not in
excess of 80 percent of area median
income.

Median income means, with respect
to an area, the unadjusted median
family income for the area as most
recently determined by HUD. FHFA will
provide the Banks annually with
information specifying how the median
family income estimates for
metropolitan areas are to be applied for
the purposes of determining median
family income.

Member means an institution that has
been approved for membership in a
Bank and has purchased capital stock in
the Bank in accordance with 12 CFR
1263.20 or 1263.24(b), or successor
regulation(s).

Metropolitan area means a
metropolitan statistical area (MSA), or a
portion of such an area, including
Metropolitan Divisions, for which
median family income estimates are
determined by HUD.

Minority means any individual who is
included within any one or more of the
following racial and ethnic categories:

(1) American Indian or Alaskan
Native—a person having origins in any
of the original peoples of North and
South America (including Central
America), and who maintains tribal
affiliation or community attachment;

(2) Asian—a person having origins in
any of the original peoples of the Far
East, Southeast Asia, or the Indian
subcontinent, including, for example,
Cambodia, China, India, Japan, Korea,
Malaysia, Pakistan, the Philippine
Islands, Thailand, and Vietnam;

(3) Black or African American—a
person having origins in any of the
black racial groups of Africa;

(4) Hispanic or Latino—a person of
Cuban, Mexican, Puerto Rican, South or
Central American, or other Spanish
culture or origin, regardless of race; and

(5) Native Hawaiian or Other Pacific
Islander—a person having origins in any
of the original peoples of Hawaii, Guam,
Samoa, or other Pacific Islands.

Minority census tract means a census
tract that has a minority population of
at least 30 percent and a median income
of less than 100 percent of the area
median income.

Moderate-income means income not
in excess of area median income.

Mortgage means a member of such
classes of liens, including subordinate
liens, as are commonly given or are
legally effective to secure advances on,
or the unpaid purchase price of, real
estate under the laws of the State in
which the real estate is located, together
with the credit instruments, if any,
secured thereby, and includes interests
in mortgages. “Mortgage” includes a
mortgage, lien, including a subordinate
lien, or other security interest on the
stock or membership certificate issued
to a tenant-stockholder or resident-
member by a cooperative housing
corporation, as defined in section 216 of
the Internal Revenue Code of 1986, and
on the proprietary lease, occupancy
agreement, or right of tenancy in the
dwelling unit of the tenant-stockholder
or resident-member in such cooperative
housing corporation.

Mortgage data means data obtained by
the Director from the Bank or Banks
under this part and/or the Data
Reporting Manual.

Mortgage purchase means a
transaction in which a Bank bought or
otherwise acquired a mortgage.

Mortgages with unacceptable terms or
conditions means a single-family
mortgage, including a reverse mortgage,
or a group or category of such
mortgages, with one or more of the
following terms or conditions:

(1) Excessive fees, where the total
points and fees charged to a borrower
exceed the greater of 5 percent of the
loan amount or a maximum dollar
amount of $1,000, or an alternative
amount requested by a Bank and
determined by the Director as
appropriate for small mortgages;

(i) For purposes of this definition,
points and fees include:

(A) Origination fees;

B) Underwriting fees;

C) Broker fees;

D) Finder’s fees; and

E) Charges that the member imposes
as a condition of making the loan,
whether they are paid to the member or
a third party;

(ii) For purposes of this definition,
points and fees do not include:

(A) Bona fide discount points;

(B) Fees paid for actual services
rendered in connection with the
origination of the mortgage, such as
attorneys’ fees, notary’s fees, and fees
paid for property appraisals, credit
reports, surveys, title examinations and
extracts, flood and tax certifications,
and home inspections;

(C) The cost of mortgage insurance or
credit-risk price adjustments;

(D) The costs of title, hazard, and
flood insurance policies;

(E) State and local transfer taxes or
fees;

(F) Escrow deposits for the future
payment of taxes and insurance
premiums; and

(G) Other miscellaneous fees and
charges that, in total, do not exceed 0.25
percent of the loan amount;

(2) An annual percentage rate that
exceeds by more than 8 percentage
points the yield on Treasury securities
with comparable maturities as of the
fifteenth day of the month immediately
preceding the month in which the
application for the extension of credit
was received;

(3) Prepayment penalties, except
where:

(i) The mortgage provides some
benefits to the borrower in exchange for
the prepayment penalty (e.g., a rate or
fee reduction for accepting the
prepayment premium);

(i1) The borrower is offered the choice
of another mortgage that does not
contain payment of such a premium;

(iii) The terms of the mortgage
provision containing the prepayment
penalty are adequately disclosed to the
borrower; and

(iv) The prepayment penalty is not
charged when the mortgage debt is
accelerated as the result of the
borrower’s default in making his or her
mortgage payments;

(4) The sale or financing of prepaid
single-premium credit life insurance
products in connection with the
origination of the mortgage

(5) Underwriting practices contrary to
the Interagency Guidance on
Nontraditional Mortgage Product Risks
(71 FR 58609) (Oct. 4, 2006), the
Interagency Statement on Subprime

(
(
(
(
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Mortgage Lending (72 FR 37569) (July
10, 2007), or similar guidance
subsequently issued by federal banking
agencies;

(6) Failure to comply with fair lending
requirements; or

(7) Other terms or conditions that are
determined by the Director to be an
unacceptable term or condition of a
mortgage.

Nonmetropolitan area means a
county, or a portion of a county,
including those counties that comprise
Micropolitan Statistical Areas, located
outside any metropolitan area for which
median family income estimates are
published annually by HUD.

Owner-occupied housing means
single-family housing in which a
mortgagor resides, including two- to
four-unit owner-occupied properties
where one or more units are used for
rental purposes.

Purchase money mortgage means a
mortgage given to secure a loan used for
the purchase of a single-family
residential property.

Refinancing mortgage means a
mortgage undertaken by a borrower that
satisfies or replaces an existing mortgage
of such borrower. The term does not
include:

(1) A renewal of a single payment
obligation with no change in the
original terms;

(2) A reduction in the annual
percentage rate of the mortgage as
computed under the Truth in Lending
Act, with a corresponding change in the
payment schedule;

(3) An agreement involving a court
proceeding;

(4) The renewal of optional insurance
purchased by the mortgagor and added
to an existing mortgage; or

(5) A conversion of a balloon
mortgage note on a single-family
property to a fully amortizing mortgage
note where the Bank already owns or
has an interest in the balloon note at the
time of the conversion.

Residence means a property where
one or more families reside.

Residential mortgage means a
mortgage on single-family or
multifamily housing.

Seasoned mortgage means a mortgage
on which the date of the mortgage note
is more than one year before the Bank
purchased the mortgage.

Second mortgage means any mortgage
that has a lien position subordinate only
to the lien of the first mortgage.

Secondary residence means a
dwelling where the mortgagor maintains
(or will maintain) a part-time place of
abode and typically spends (or will
spend) less than the majority of the
calendar year. A person may have more
than one secondary residence at a time.

Single-family housing means a
residence consisting of one to four
dwelling units. Single-family housing
includes condominium dwelling units
and dwelling units in cooperative
housing projects.

Very low-income means income not in
excess of 50 percent of area median
income.

Subpart B—Housing Goals

§1281.10 General.

Pursuant to the requirements of the
Bank Act (12 U.S.C. 1430c), this subpart
establishes:

(a) Three single-family owner-
occupied purchase money mortgage
housing goals, and one single-family
refinancing mortgage housing goal;

(b) A volume threshold for the
application of the housing goals to a
Bank;

(c) Requirements for measuring
performance under the housing goals;
and

(d) Procedures for monitoring and
enforcing the housing goals.

§1281.11 Bank housing goals.

(a) Volume threshold. The housing
goals established in this section shall
apply to a Bank for a calendar year only
if the unpaid principal balance (UPB) of
the Bank’s purchases of AMA-approved
mortgages in that year exceeds $2.5
billion.

(b) Market-based housing goals. A
Bank that is subject to the housing goals
shall be in compliance with a housing
goal if its performance under the
housing goal meets or exceeds the share
of the market that qualifies for the
housing goal. The size of the market for
each housing goal shall be established
annually by FHFA for each Bank district
based on data reported pursuant to the
Home Mortgage Disclosure Act for a
given year. Unless otherwise adjusted
by FHFA, the size of the market for each
Bank district shall be determined based
on the following criteria:

(1) Only owner-occupied,
conventional loans secured by property
located in that Bank district shall be
considered;

(2) Purchase money mortgages and
refinancing mortgages shall only be
counted for the applicable housing goal
or goals;

(3) All mortgages flagged as HOEPA
loans or subordinate lien loans shall be
excluded;

(4) All mortgages with original
principal balances above the conforming
loan limits for single unit properties for
the year being evaluated (rounded to the
nearest $1,000) shall be excluded;

(5) All mortgages with rate spreads of
300 basis points or more above the

applicable average prime offer rate as
reported in the Home Mortgage
Disclosure Act data shall be excluded;
and

(6) All mortgages that are missing
information necessary to determine
appropriate counting under the housing
goals shall be excluded.

(c) Low-income Families Housing
Goal. For a Bank that is subject to the
housing goals, the percentage share of
such Bank’s total purchases of purchase
money AMA-approved mortgages on
owner-occupied single-family housing
that consists of mortgages for low-
income families shall meet or exceed
the share of such mortgages in the
market as defined in paragraph (b) of
this section.

(d) Low-income Areas Housing Goal.
For a Bank that is subject to the housing
goals, the percentage share of such
Bank’s total purchases of purchase
money AMA-approved mortgages on
owner-occupied single-family housing
that consists of mortgages for families in
low-income areas shall meet or exceed
the share of such mortgages in the
market as defined in paragraph (b) of
this section.

(e) Very Low-income Families
Housing Goal. For a Bank that is subject
to the housing goals, the percentage
share of such Bank’s total purchases of
purchase money AMA-approved
mortgages on owner-occupied single-
family housing that consists of
mortgages for very low-income families
shall meet or exceed the share of such
mortgages in the market as defined in
paragraph (b) of this section.

(f) Refinancing Housing Goal. For a
Bank that is subject to the housing goals,
the percentage share of such Bank’s total
purchases of refinancing AMA-
approved mortgages on owner-occupied
single-family housing that consists of
refinancing mortgages for low-income
families shall meet or exceed the share
of such mortgages in the market as
defined in paragraph (b) of this section.

§1281.12 General counting requirements.

(a) Calculating the numerator and
denominator for single-family housing
goals. Performance under each of the
single family housing goals shall be
measured using a fraction that is
converted into a percentage. Neither the
numerator nor the denominator shall
include Bank transactions or activities
that are not AMA-approved mortgage
purchases as defined by FHFA or that
are specifically excluded as ineligible
under §1281.13(b).

(1) The numerator. The numerator of
each fraction is the number of AMA-
approved mortgage purchases of a Bank
in a particular year that finance owner-
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occupied single-family properties that
count toward achievement of a
particular single-family housing goal.

(2) The denominator. The
denominator of each fraction is the total
number of AMA-approved mortgage
purchases of a Bank in a particular year
that finance owner-occupied, single-
family properties. A separate
denominator shall be calculated for
purchase money mortgages and for
refinancing mortgages.

(b) Missing data or information for
single-family housing goals.—(1) When
a Bank lacks sufficient data or
information to determine whether the
purchase of a mortgage originated after
1992 counts toward achievement of a
particular single-family housing goal,
that mortgage purchase shall be
included in the denominator for that
housing goal and shall not be included
in the numerator for that housing goal.

(2) Mortgage purchases financing
owner-occupied single-family properties
shall be evaluated based on the income
of the mortgagors and the area median
income at the time the mortgage was
originated. To determine whether
mortgages may be counted under a
particular family income level (i.e., low-
or very low-income), the income of the
mortgagors is compared to the median
income for the area at the time of the
mortgage application, using the
appropriate percentage factor provided
under §1281.1.

(c) Credit toward multiple goals. A
mortgage purchase by a Bank in a
particular year shall count toward the
achievement of each housing goal for
which such purchase qualifies in that
year.

(d) Application of median income.
For purposes of determining an area’s
median income under §1281.1, the area
is:

(1) The metropolitan area, if the
property which is the subject of the
mortgage is in a metropolitan area; and

(2) In all other areas, the county in
which the property is located, except
that where the State nonmetropolitan
median income is higher than the
county’s median income, the area is the
State nonmetropolitan area.

(e) Sampling not permitted.
Performance under the housing goals for
each year shall be based on a complete
tabulation of mortgage purchases for
that year; a sampling of such purchases
is not acceptable.

(f) Newly available data. When a Bank
uses data to determine whether a
mortgage purchase counts toward
achievement of any housing goal, and
new data is released after the start of a
calendar quarter, the Bank need not use

the new data until the start of the
following quarter.

§1281.13 Special counting requirements.

(a) General. FHFA shall determine
whether a Bank shall receive full,
partial, or no credit toward achievement
of any of the housing goals for a
transaction that otherwise qualifies
under this part.

(b) Not counted. The following
transactions or activities shall not be
counted for purposes of the housing
goals and shall not be included in the
numerator or the denominator in
calculating a Bank’s performance under
the housing goals, even if the
transaction or activity would otherwise
be counted under paragraph (c) of this
section:

(1) Purchases of non-conventional
single-family mortgages;

(2) Commitments to buy mortgages at
a later date or time;

(3) Options to acquire mortgages;

(4) Rights of first refusal to acquire
mortgages;

(5) Any interests in mortgages that the
Director determines, in writing, shall
not be treated as interests in mortgages;

(6) Mortgage purchases to the extent
they finance any dwelling units that are
secondary residences;

(7) Single family refinancing
mortgages that result from conversion of
balloon notes to fully amortizing notes,
if a Bank already owns, or has an
interest in, the balloon note at the time
conversion occurs;

(8) Purchases of subordinate lien
mortgages (second mortgages);

(9) Purchases of mortgages that were
previously counted by a Bank under any
current or previous housing goal;

(10) Purchases of mortgages where the
property has not been approved for
occupancy; and

(11) Any combination of factors in
paragraphs (b)(1) through (b)(10) of this
section.

(c) Other special rules. Subject to
FHFA'’s determination of whether a
Bank shall receive full, partial, or no
credit for a transaction toward
achievement of any of the housing goals
as provided in paragraph (a) of this
section, the transactions and activities
identified in this paragraph (c) shall be
treated as mortgage purchases as
described. A transaction or activity that
is covered by more than one paragraph
below must satisfy the requirements of
each such paragraph. The mortgages
from each such transaction or activity
shall be included in the denominator in
calculating a Bank’s performance under
the housing goals, and shall be included
in the numerator, as appropriate.

(1) Cooperative housing and
condominiums. The purchase by a Bank

of a mortgage on a cooperative housing
unit (“a share loan”) or a mortgage on a
condominium unit shall be treated as a
mortgage purchase for purposes of the
housing goals.

(2) Seasoned mortgages. The purchase
of a seasoned mortgage by a Bank shall
be treated as a mortgage purchase for
purposes of the housing goals, except
where the Bank has already counted the
mortgage under any current or previous
housing goal within the five years
immediately preceding the current
performance year.

(3) Purchase of refinancing mortgages.
The purchase of a refinancing mortgage
by a Bank shall be treated as a mortgage
purchase for purposes of the housing
goals only if the refinancing is an arms-
length transaction that is borrower-
driven.

(d) HOEPA mortgages and mortgages
with unacceptable terms or conditions.
The purchase by a Bank of HOEPA
mortgages and mortgages with
unacceptable terms or conditions, as
defined in § 1281.1, shall be treated as
mortgage purchases for purposes of the
housing goals and shall be included in
the denominator for each applicable
single-family housing goal, but such
mortgages shall not be counted in the
numerator for any housing goal.

(e) FHFA review of transactions.
FHFA may determine whether and how
any transaction or class of transactions
shall be counted for purposes of the
housing goals. FHFA will notify each
Bank in writing of any determination
regarding the treatment of any
transaction or class of transactions
under the housing goals.

§1281.14 Determination of compliance
with housing goals; notice of determination.

(a) Determination of compliance with
housing goals. On an annual basis, the
Director shall determine whether each
Bank has exceeded the volume
threshold. For each Bank that has
exceeded the volume threshold in a
year, the Director shall determine the
Bank’s performance under each housing
goal.

(b) Failure to meet a housing goal. If
the Director determines that a Bank has
failed to meet any housing goal, the
Director shall notify the Bank in writing
of such preliminary determination. Any
notification to a Bank of a preliminary
determination under this section shall
provide the Bank with an opportunity to
respond in writing in accordance with
the following procedures:

(1) Notice. The Director shall provide
written notice to a Bank of a preliminary
determination under this section, the
reasons for such determination, and the
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information on which the Director based
the determination.

(2) Response period.—(i) In general.
During the 30-day period beginning on
the date on which notice is provided
under paragraph (b)(1) of this section,
the Bank may submit to the Director any
written information that the Bank
considers appropriate for consideration
by the Director in finally determining
whether such failure has occurred or
whether the achievement of such goal
was feasible.

(ii) Extended period. The Director
may extend the period under paragraph
(b)(2)(i) of this section for good cause for
not more than 30 additional days.

(iii) Shortened period. The Director
may shorten the period under paragraph
(b)(2)(i) of this section for good cause.

(iv) Failure to respond. The failure of
a Bank to provide information during
the 30-day period under this paragraph
(b)(2), as extended or shortened, shall
waive any right of the Bank to comment
on the proposed determination or action
of the Director.

(3) Consideration of information and
final determination.—(i) In general.
After the expiration of the response
period under paragraph (b)(2) of this
section, or upon receipt of information
provided during such period by a Bank,
whichever occurs earlier, the Director
shall issue a final determination on:

(A) Whether the Bank has failed to
meet the housing goal; and

(B) Whether, taking into consideration
market and economic conditions and
the financial condition of the Bank, the
achievement of the housing goal was
feasible.

(ii) Considerations. In making a final
determination under paragraph (b)(3)(i)
of this section, the Director shall take
into consideration any relevant
information submitted by a Bank during
the response period.

§1281.15 Housing plans.

(a) Housing plan requirement. If the
Director determines that a Bank has
failed to meet any housing goal and that
the achievement of the housing goal was
feasible, the Director may require the
Bank to submit a housing plan for
approval by the Director.

(b) Nature of plan. If the Director
requires a housing plan, the housing
plan shall:

(1) Be feasible;

(2) Be sufficiently specific to enable
the Director to monitor compliance
periodically;

(3) Describe the specific actions that
the Bank will take to achieve the
housing goal for the next calendar year;
and

(4) Address any additional matters
relevant to the plan as required, in
writing, by the Director.

(c) Deadline for submission. The Bank
shall submit the housing plan to the
Director within 45 days after issuance of
a notice requiring the Bank to submit a
housing plan. The Director may extend
the deadline for submission of a plan, in
writing and for a time certain, to the
extent the Director determines an
extension is necessary.

(d) Review of housing plan. The
Director shall review and approve or
disapprove a housing plan as follows:

(1) Approval. The Director shall
review each submission by a Bank,
including a housing plan submitted
under this section and, not later than 30
days after submission, approve or
disapprove the plan or other action. The
Director may extend the period for
approval or disapproval for a single
additional 30-day period if the Director
determines it necessary. The Director
shall approve any plan that the Director
determines is likely to succeed, and
conforms with the Bank Act, this part,
and any other applicable provision of
law.

(2) Notice of approval and
disapproval. The Director shall provide
written notice to a Bank submitting a
housing plan of the approval or
disapproval of the plan, which shall
include the reasons for any disapproval
of the plan, and of any extension of the
period for approval or disapproval.

(e) Resubmission. If the Director
disapproves an initial housing plan
submitted by a Bank, the Bank shall
submit an amended plan acceptable to
the Director not later than 15 days after
the Director’s disapproval of the initial
plan; the Director may extend the
deadline if the Director determines an
extension is in the public interest. If the
amended plan is not acceptable to the
Director, the Director may afford the
Bank 15 days to submit a new plan.

(f) Enforcement of housing plan. If the
Director finds that a Bank has failed to
meet any housing goal, and that the
achievement of the housing goal was
feasible, and has required the Bank to
submit a housing plan under this
section, the Director may issue a cease
and desist order, or impose civil money
penalties, if the Bank refuses to submit
such a plan, fails to submit an
acceptable plan, or fails to comply with
the approved plan. In taking such
action, the Director shall follow
procedures consistent with those
provided in 12 U.S.C. 4581 through
4588 with respect to actions to enforce
the housing goals.

Subpart C—Reporting Requirements

§1281.20 General.

This subpart establishes data
submission and reporting requirements
to provide the Director with the
mortgage and other information relating
to the Banks’ performance in connection
with the housing goals, as
supplemented from time to time in the
Banks’ Data Reporting Manual (DRM).

§1281.21 Mortgage reports.

(a) Loan-level data elements. To
implement the data collection and
submission requirements for mortgage
data, and to assist the Director in
monitoring the Banks’ housing goal
activities, each Bank shall collect and
compile computerized loan-level data
on each AMA-approved mortgage
purchase, as described in the DRM. The
Director may, from time to time, issue
a list in the DRM specifying the loan-
level data elements to be collected and
maintained by the Banks and provided
to the Director. The Director may revise
the DRM list by written notice to the
Banks.

(b) Semi-annual mortgage reports.
Each Bank shall submit to the Director,
on a semi-annual basis, a mortgage
report. The second semi-annual
mortgage report each year shall serve as
the annual mortgage report and shall be
designated as such. Each mortgage
report shall include:

(1) Aggregations of the loan-level
mortgage data compiled by each Bank
under paragraph (a) of this section for
year-to-date AMA-approved mortgage
purchases, in the format specified in
writing by the Director;

(2) Year-to-date dollar volume,
number of units, and number of AMA-
approved mortgages on owner-occupied
properties purchased by each Bank that
do, and do not, qualify under each
housing goal as set forth in this part;
and

(3) Year-to-date computerized loan-
level data consisting of the data
elements required under paragraph (a)
of this section.

(c) Timing of reports. Each Bank shall
submit its first semi-annual mortgage
report within 45 days of the end of the
second quarter. Each Bank shall submit
its annual mortgage report within 60
days after the end of the calendar year.

(d) Revisions to reports. At any time
before submission of its annual
mortgage report, a Bank may revise its
first semi-annual mortgage report for
that year.

(e) Format. The Banks shall submit to
the Director computerized loan-level
data with the mortgage report, in the
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format specified in writing by the
Director.

§1281.22 Periodic reports.

Each Bank shall provide to the
Director such reports, information and
data as the Director may request from
time to time, or as may be supplemented
in the DRM.

§1281.23 Bank data integrity.

(a) Certification.—(1) The senior
officer of each Bank who is responsible
for submitting the annual mortgage
report, or for submitting any other
report(s), data or other information for
which certification is requested in
writing by the Director, shall certify
such report(s), data or information.

(2) The certification shall state as
follows: “To the best of my knowledge
and belief, the information provided
herein is true, correct and complete.”

(b) Adjustment to correct errors,
omissions or discrepancies. FHFA shall
determine on an annual basis the
official housing goals performance
figures for a Bank that is subject to the
housing goals. FHFA may resolve any
error, omission or discrepancy by
adjusting the Bank’s official housing
goals performance figure. If the Director
determines that the year-end data
reported by a Bank for a year preceding
the latest year for which data on
housing goals performance was reported
to FHFA contained a material error,
omission or discrepancy, the Director
may increase the corresponding housing
goal for the current year by the number
of mortgages that the Director
determines were overstated in the prior
year’s goal performance.

Dated: May 24, 2010.

Edward J. DeMarco,

Acting Director, Federal Housing Finance
Agency.

[FR Doc. 2010-12849 Filed 5-27-10; 8:45 am]
BILLING CODE 8070-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 23

[Docket No. CE308; Notice No. 23—-10-02—-
SC]

Special Conditions: Cirrus Design
Corporation Model SF50 Airplane;
Function and Reliability Testing

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed special
conditions.

SUMMARY: This action proposes special
conditions for the Cirrus Design
Corporation SF50 airplane. This
airplane will have a novel or unusual
design feature(s) associated with the
complex design and performance
features consistent with larger airplanes.
The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for this
design feature. These proposed special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.

DATES: We must receive your comments
by June 28, 2010.

ADDRESSES: Mail two copies of your
comments to: Federal Aviation
Administration, Regional Counsel,
ACE-7, 901 Locust, Kansas City, MO
64106. You may deliver two copies to
the Regional Counsel at the above
address. Mark your comments: Docket
No. CE308. You may inspect comments
in the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4 p.m.

FOR FURTHER INFORMATION CONTACT:

]J. Lowell Foster, Federal Aviation
Administration, Small Airplane
Directorate, Aircraft Certification
Service, 901 Locust, Room 301, Kansas
City, MO 64106; telephone (816) 329—
4125; facsimile (816) 329—-4090.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite interested persons to take
submit such written data, views, or
arguments as they desire. The most
helpful comments reference a specific
portion of the special conditions,
explain the reason for any
recommended change, and include
supporting data. We ask that you send
us two copies of written comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
about these special conditions. You may
inspect the docket before and after the
comment closing date. If you wish to
review the docket in person, go to the
address in the ADDRESSES section of this
preamble between 7:30 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

We will consider all comments we
receive by the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions
based on the comments we receive.

If you want us to let you know we
received your comments on these
special conditions, send us a pre-
addressed, stamped postcard on which
the docket number appears. We will
stamp the date on the postcard and mail
it back to you.

Background

On April 29, 2010, Cirrus Design
Corporation applied for a type
certificate for their new Model SF 50
“Vision” Jet. The SF50 is a low-wing,
five-plus-two-place (2 children), single-
engine turbofan-powered aircraft. It
incorporates an Electronic Flight
Information System (EFIS), pressurized
cabin, retractable gear, and a V-tail. The
turbofan engine is mounted on the
upper fuselage/tail cone along the
aircraft centerline. It is constructed
largely of carbon and fiberglass
composite materials. Like other Cirrus
products, the SF50 includes a
ballistically deployed airframe
parachute.

The model SF50 has a maximum
operating altitude of 28,000 feet, where
it cruises at speeds up to 300 KTAS. Its
Vwmo will not exceed 0.62 Mach. The
maximum takeoff weight will be at or
below 6000 pounds with a range at
economy cruise of roughly 1000 nm.
Cirrus intends for the model SF50 to be
certified for single-pilot operations
under 14 CFR part 91 and 14 CFR part
135 operating rules. The following
operating conditions will be included:

e Day and Night VFR.

e IFR.

¢ Flight into Known Icing.

Discussion

Before Amendment 3—4, Section 3.19
of Civil Air Regulation (CAR) part 3
required service testing of all airplanes
type certificated on or after May 15,
1947. The purpose of the testing was to
“ascertain whether there is reasonable
assurance that the airplane, its
components, and equipment are
reliable, and function properly.”

Amendment 3—4 to CAR part 3
became effective January 15, 1951, and
deleted the service test requirements in
Section 3.19 for airplanes of 6,000
pounds maximum weight or less. The
introductory text published in
Amendment 3—4 explained that most of
the significant changes in the
amendment stemmed from “the desire
for simplification of the rules in this
part with respect to the smaller
airplanes, specifically those of 6,000
pounds maximum weight or less, which
would be expected to be used mainly as
personal airplanes.” The introductory
material also stated the service test
requirement was removed for airplanes



Federal Register/Vol. 75, No. 103 /Friday, May 28, 2010/Proposed Rules

29963

of 6,000 pounds maximum weight or
less because “experience seems to
indicate that this rule imposes a burden
upon the manufacturers not
commensurate with the safety gained.”
The requirement for Function and
Reliability (F&R) testing, and the
exception for airplanes of 6,000 pounds
or less maximum weight, is now found
in 14 CFR part 21, section 21.35(b)(2).

The decision to exempt airplanes of
6,000 pounds maximum weight or less
from F&R testing was based on the state
of technology envisioned in 1951. At
that time, airplanes of 6,000 pounds
maximum weight or less were expected
to be used mainly as personal airplanes.
They used simple, “stand-alone”
systems whose failure was more likely
to be an inconvenience than an
accident. The situation is different
today. Technological advances allow
airplanes weighing less than 6,000
pounds to be more complex and
integrated than some transports. New
part 23 airplanes can incorporate
sophisticated equipment not previously
used in a part 23 aircraft. Additionally,
part 23 airplanes are being used for
business and commercial transportation.
They should no longer be envisioned
mainly as personal airplanes. Therefore,
a special condition to require F&R
testing for airplanes weighing 6,000
pounds or less is needed where the level
of sophistication is beyond evaluating
failures by inspection.

Type Certification Basis

Under the provisions of 14 CFR 21.17,
Cirrus Design Corporation must show
that the SF50 meets the applicable
provisions of part 23, as amended by
Amendment 23-1 through 23-59
thereto.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., part 23) do not contain adequate or
appropriate safety standards for the SF
50 because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
§21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the SF50 must comply with
the fuel vent and exhaust emission
requirements of 14 CFR part 34 and the
noise certification requirements of 14
CFR part 36; and the FAA must issue a
finding of regulatory adequacy under
§611 of Public Law 92-574, the “Noise
Control Act of 1972.”

The FAA issues special conditions, as
defined in §11.19, under §11.38 and
they become part of the type
certification basis under § 21.17(a)(2).

Special conditions are initially
applicable to the model for which they

are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, the special conditions
would also apply to the other model.

Novel or Unusual Design Features

The SF 50 will incorporate the
following novel or unusual design
features: Complex design and
performance features consistent with
technologically advanced aircraft over
6,000 pounds.

Applicability

As discussed above, these special
conditions are applicable to the SF50.
Should Cirrus Design Corporation apply
at a later date for a change to the type
certificate to include another model
incorporating the same novel or unusual
design feature, the special conditions
would apply to that model as well.

Conclusion

This action affects only certain novel
or unusual design features on model
SF50 airplanes. It is not a rule of general
applicability and affects only the
applicant who applied to the FAA for
approval of these features on the
airplane.

List of Subjects in 14 CFR Part 23

Aircraft, Aviation safety, Signs and
symbols.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113 and
44701; 14 CFR 21.16 and 21.17; and 14 CFR
11.38 and 11.19.

The Proposed Special Conditions

Accordingly, the Federal Aviation
Administration (FAA) proposes the
following Special conditions as part of
the type certification basis for Cirrus
Design Corporation model SF50
airplanes.

1. Function and Reliability Testing

Flight tests: In place of 14 CFR part
21.35(b)(2), the following applies:

(b) Upon showing compliance with
paragraph (a) of 14 CFR part 21.35(a),
the applicant must make all flight tests
that the Administrator finds necessary—

(2) For aircraft to be certificated under
this subchapter to determine whether
there is reasonable assurance that the
aircraft, its components, and its
equipment are reliable and function
properly.

Additionally the provisions of 14 CFR
part 21.35(c) and 21.35(f) then apply:

(c) Each applicant must, if practicable,
make the tests described in paragraph
(b)(2) of this section upon the aircraft

that was used to show compliance
with—

(1) Paragraph (b)(1) of this section;
and

(2) —.

(f) The flight tests prescribed in
paragraph (b)(2) of this section must
include—

(1) For aircraft incorporating turbine
engines of a type not previously used in
a type certificated aircraft, at least 300
hours of operation with a full
complement of engines that conform to
a type certificate; and

(2) For all other aircraft, at least 150
hours of operation.

Issued in Kansas City, Missouri on May 18,
2010.

John Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-12875 Filed 5-27-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2010-0387; Airspace
Docket No. 10-ANM-1]

Proposed Revocation of Class E
Airspace; Eastsound, WA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
remove Class E surface airspace at Orcas
Island Airport, Eastsound, WA.
Controlled airspace already exists in the
Eastsound, WA, area to accommodate
the safety and management of aircraft
operations at Orcas Island Airport.

DATES: Comments must be received on
or before July 12, 2010.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590; telephone (202)
366—9826. You must identify FAA
Docket No. FAA-2010-0387; Airspace
Docket No. 10-ANM-1, at the beginning
of your comments. You may also submit
comments through the Internet at
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue, SW., Renton, WA 98057;
telephone (425) 203—4537.



29964

Federal Register/Vol. 75, No. 103 /Friday, May 28, 2010/Proposed Rules

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA
2010-0387 and Airspace Docket No. 10—
ANM-1) and be submitted in triplicate
to the Docket Management System (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2010-0387 and
Airspace Docket No. 10-ANM-1". The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/
air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9 a.m. and 5
p-m., Monday through Friday, except
federal holidays. An informal docket
may also be examined during normal

business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 1601 Lind
Avenue, SW., Renton, WA 98057.
Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 by removing Class E
airspace at Orcas Island Airport,
Eastsound, WA. The controlled airspace
is unnecessary because existing
controlled airspace upward from 700
feet above the surface around the
Eastsound, WA, area accommodates
aircraft at Orcas Island Airport. This
action would enhance the safety and
management of aircraft operations for
the Eastsound, WA, area.

Class E airspace designations are
published in paragraph 6002, of FAA
Order 7400.9T, signed August 27, 2009,
and effective September 15, 2009, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in this Order.

The FAA has determined this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation; (1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this proposed rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
section 106, describes the authority for
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart

I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of the
airspace necessary to ensure the safety
of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
remove unnecessary controlled Airspace
at Orcas Island Airport, Eastsound, WA.

List of Subjects in 14 CFR Part 71

Airspace, incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the FAA Order 7400.9T,
Airspace Designations and Reporting
Points, signed August 27, 2009, and
effective September 15, 2009, is
amended as follows:

Paragraph 6002 Class E airspace

Designated as Surface Areas.
* * * * *

ANM WA E2 Eastsound, WA [Removed]

Issued in Seattle, Washington, on May 14,
2010.

Clark Desing,

Manager, Operations Support Group, Western
Service Center.

[FR Doc. 2010-12879 Filed 5-27-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 1000
[Docket No. FR-5275-N-09]

Native American Housing Assistance
and Self-Determination
Reauthorization Act of 2008:
Negotiated Rulemaking Committee
Meetings

AGENCY: Office of the Assistant
Secretary for Public and Indian
Housing, HUD.

ACTION: Notice of negotiated rulemaking
committee meetings.
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SUMMARY: This document announces
two meetings of the negotiated
rulemaking committee that was
established pursuant to the Native
American Housing Assistance and Self-
Determination Reauthorization Act of
2008. The primary purpose of the
committee is to discuss and negotiate a
proposed rule that would change the
regulations for the Indian Housing Block
Grant (IHBG) program and the Title VI
Loan Guarantee program.

DATES: The fourth committee meeting
will be held on Tuesday, June 8, 2010,
Wednesday, June 9, 2010, and
Thursday, June 10, 2010. The fifth
committee meeting will be held on
Tuesday, July 20, 2010, Wednesday,
July 21, and Thursday, July 22, 2010.
The meetings will begin at 8 a.m. and
are scheduled to end at 5 p.m. on each
day.

ADDRESSES: The fourth meeting will
take place at the Hyatt at Olive 8, 1635
8th Avenue, Seattle, Washington 98101;
telephone number 206—695—1234 (this
is not a toll-free number). The fifth
meeting will take place at the Crowne
Plaza Hotel Seattle, 1113 Sixth Avenue,
Seattle, WA 98101; telephone number
206—464—1980 (this is not a toll-free
number).

FOR FURTHER INFORMATION CONTACT:
Rodger J. Boyd, Deputy Assistant
Secretary for Native American
Programs, Office of Public and Indian
Housing, Department of Housing and
Urban Development, 451 Seventh Street,
SW., Room 4126, Washington, DC
20410; telephone number 202-401-7914
(this is not a toll-free number). Hearing
or speech-impaired individuals may
access this number via TTY by calling
the toll-free Federal Information Relay
Service at 1-800-877-8339.
SUPPLEMENTARY INFORMATION:

I. Background

The Native American Housing
Assistance and Self-Determination
Reauthorization Act of 2008 (Pub. L.
110—411, approved October 14, 2008)
(NAHASDA Reauthorization)
reauthorizes The Native American
Housing Assistance and Self-
Determination Act of 1996 (25 U.S.C.
4101 et seq.) (NAHASDA) through
September 30, 2013, and makes a
number of amendments to the statutory
requirements governing the Indian
Housing Block Grant Program (IHBG)
and Title VI Loan Guarantee programs.
For more information on the IHBG and
Title VI of NAHASDA, please see the
background section of the Notice of
Negotiated Rulemaking Committee
Meeting published on February 22, 2010
at (75 FR 7579). The NAHASDA

Reauthorization amends section 106 of
NAHASDA to provide that HUD shall
initiate a negotiated rulemaking in order
to implement aspects of the 2008
Reauthorization Act that require
rulemaking. On January 5, 2010 (75 FR
423), HUD published a Federal Register
notice announcing the final list of
members of the negotiated rulemaking
committee (the Native American
Housing Assistance & Self-
Determination Negotiated Rulemaking
Committee).

II. Negotiated Rulemaking Committee
Meeting

This document announces the fourth
and fifth meetings of the Native
American Housing Assistance & Self-
Determination Negotiated Rulemaking
Committee. The committee meetings
will take place as described in the DATES
and ADDRESSES sections of this
document. The meetings will be open to
the public without advance registration.
Public attendance may be limited to the
space available. Members of the public
may be allowed to make statements
during the meetings, to the extent time
permits, and to file written statements
with the committee for its
consideration. Written statements
should be submitted to the address
listed in the FOR FURTHER INFORMATION
CONTACT section of this document.

Dated: May 24, 2010.
T. Michael Andrews,

Director, Office of Headquarters Operations,
Office of Native American Programs.

[FR Doc. 2010-12972 Filed 5-27-10; 8:45 am]
BILLING CODE 4210-67-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2010-0320; FRL-9156-3]
Approval and Promulgation of Air
Quality Implementation Plans; District

of Columbia; Transportation
Conformity Regulations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP)
revision submitted by the District of
Columbia for Transportation Conformity
Regulations. In the Final Rules section
of this Federal Register, EPA is
approving the District’s SIP submittal as
a direct final rule without prior proposal
because the Agency views this as a
noncontroversial submittal and

anticipates no adverse comments. A
detailed rationale for the approval is set
forth in the direct final rule. If no
adverse comments are received in
response to this action, no further
activity is contemplated. If EPA receives
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period. Any parties
interested in commenting on this action
should do so at this time. Please note
that if EPA receives adverse comment
on an amendment, paragraph, or section
of this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

DATES: Comments must be received in
writing by June 28, 2010.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03—-OAR-2010-0320 by one of the
following methods:

A. http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

B. E-mail:
fernandez.cristina@epa.gov.

C. Mail: EPA-R03—-OAR-2010-0320,
Cristina Fernandez, Associate Director,
Office of Air Planning Programs,
Mailcode 3AP30, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103.

D. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03—OAR-2010—
0320. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI (or otherwise
protected) through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an anonymous access system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
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www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is

not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy
during normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the District of Columbia
Department of Public Health, Air
Quality Division, 51 N Street, NE., Fifth
Floor, Washington, DC 20002.

FOR FURTHER INFORMATION CONTACT:
Martin Kotsch, (215) 814-3335, or by e-
mail at: kotsch.martin@epa.gov.

SUPPLEMENTARY INFORMATION: For
further information, please see the
information provided in the direct final
action, with the same title, that is
located in the Rules and Regulations
section of this Federal Register
publication. Please note that if EPA
receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

Dated: May 17, 2010.
William C. Early,
Acting Regional Administrator, Region III.
[FR Doc. 2010-12928 Filed 5-27-10; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Doc. No. AMS-NOP-10-0046; NOP-10-02]

National Organic Program Request for
an Extension of a Currently Approved
Information Collection

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), this notice
announces the Agricultural Marketing
Service’s intention to request approval
from the Office of Management and
Budget, for an extension of the currently
approved information collection
National Organic Program (NOP) Record
Keeping Requirements.

DATES: Comments received by July 27,
2010 will be considered.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this notice. Comments must
be sent to Toni Strother, Agricultural
Marketing Specialist, National Organic
Program, AMS/USDA, 1400
Independence Ave., SW., Room 2646—
So., Ag Stop 0268, Washington, DC
20250-0268 or by Internet: http://
www.regulations.gov. Written comments
responding to this notice should be
identified with the document number
AMS-NOP-10-0046; NOP-10-02. It is
USDA'’s intention to have all comments
concerning this notice, including names
and addresses when provided,
regardless of submission procedure
used, available for viewing on the
Regulations.gov (http://
www.regulation.gov) Internet site.
Comments submitted in response to this
notice will also be available for viewing
in person at USDA-AMS, National
Organic Program, Room 2624—South
Building, 1400 Independence Ave., SW.,

Washington, DC, from 9 a.m. to 12 noon
and from 1 p.m. to 4 p.m., Monday
through Friday (except official Federal
holidays). Persons wanting to visit the
USDA South Building to view
comments received in response to this
notice are requested to make an
appointment in advance by calling (202)
720-3252.

FOR FURTHER INFORMATION CONTACT: Toni
Strother, Agricultural Marketing
Specialist, Standards Division,
Telephone: (202) 720-3252.
SUPPLEMENTARY INFORMATION:

Title: National Organic Program.

OMB Number: 0581-0191.

Expiration Date of Approval: October
31, 2010.

Type of Request: Extension of a
currently approved information
collection.

Abstract: The Organic Foods
Production Act of 1990 (OFPA) as
amended (7 U.S.C. 6501-6522)
mandates that the Secretary develop a
NOP to accredit eligible State program’s
governing State officials or private
persons as certifying agents who would
certify producers or handlers of
agricultural products that have been
produced using organic methods as
provided for in OFPA. This regulation:
(1) Established national standards
governing the marketing of certain
agricultural products as organically
produced products; (2) assures
consumers that organically produced
products meet a consistent standard;
and (3) facilitates interstate commerce
in fresh and processed food that is
organically produced.

Reporting and recordkeeping are
essential to the integrity of the organic
certification system. They create a paper
trail that is a critical element in carrying
out the mandate of OFPA and NOP.
They serve the AMS mission, program
objectives, and management needs by
providing information on the efficiency
and effectiveness of the program. The
information affects decisions because it
is the basis for evaluating compliance
with OFPA and NOP, for administering
the program, for management decisions
and planning, and for establishing the
cost of the program. It supports
administrative and regulatory actions in
response to noncompliance with OFPA
and NOP.

In general, the information collected
is used by USDA, State program
governing State officials, and certifying

agents. It is created and submitted by
State and foreign program officials, peer
review panel members, accredited
certifying agents, organic inspectors,
certified organic producers and
handlers, those seeking accreditation or
certification, and parties interested in
changing the National List.
Additionally, it necessitates that all of
these entities have procedures and
space for recordkeeping.

USDA. USDA is the accrediting
authority. USDA accredits domestic and
foreign certifying agents who certify
domestic and foreign organic producers
and handlers, using information from
the agents documenting their business
operations and program expertise.
USDA also permits States to establish
their own organic certification programs
after the programs are approved by the
Secretary, using information from the
States documenting their ability to
operate such programs and showing that
such programs meet the requirements of
OFPA and NOP.

States. States may operate their own
organic certification programs. State
officials obtain the Secretary’s approval
of their programs by submitting
information to USDA documenting their
ability to operate such programs and
showing that such programs meet the
requirements of OFPA and NOP. The
Secretary, or delegated representative,
will review a State organic program not
less than once during each 5-year period
following the date of the initial program
approval. To date, one State organic
certification program is approved by
USDA. The initial burden for each State
organic certification program is an
average of 40 hours or if calculated at
a rate of $32 per hour (rounded up to
the next dollar) $1,280. State organic
certification programs require reporting
and recordkeeping burdens similar to
those required by the NOP. The average
annual burden for States are 55 hours or
if calculated at a rate of $32 per hour
(rounded up to the next dollar) $1,760.

Certifying agents. Certifying agents are
State, private, or foreign entities who are
accredited by USDA to certify domestic
and foreign producers and handlers as
organic in accordance with OFPA and
NOP. Each entity wanting to be an agent
seeks accreditation from USDA,
submitting information documenting its
business operations and program
expertise. Accredited agents determine
if a producer or handler meets organic
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requirements, using detailed
information from the operation
documenting its specific practices and
on-site inspection reports from organic
inspectors. Initial estimates were based
on 59 entities applying for accreditation
(13 State certifiers, 36 private entities,
10 foreign entities). The initial burden
for each State certifier was an average of
695 hours or if calculated at a rate of
$27 per hour (rounded up to the next
dollar) $18,765. The initial burden for
each private or foreign entity was 700
hours or if calculated at a rate of $27 per
hour (rounded up to the next dollar)
$18,900. Currently, 97 certifying agents
(21 State certifiers, 33 private entities,
43 foreign entities) have been
accredited. The AMS anticipates
receiving approximately 3 new
applications per year. Accredited
certifying agents submit annual updates
with an annual burden, for each
certifying agent, of an average of 11
hours or if calculated at a rate of $32 per
hour (rounded up to the next dollar)
$352.

Administrative costs for reporting,
disclosure of information, and
recordkeeping vary among certifying
agents. Factors affecting costs include
the number and size of clients, the
categories of certification provided, and
the type of systems maintained.

When an entity applies for
accreditation as a certifying agent, it
must provide a copy of its procedures
for complying with recordkeeping
requirements (§ 205.504(b)(3)). Once
certified, agents have to make their
records available for inspection and
copying by authorized representatives of
the Secretary (§ 205.501(a)(9)). The
USDA charges certifying agents for the
time required to do these document
reviews. Audits require less time when
the documents are well organized and
centrally located.

Recordkeeping requirements for
certifying agents are divided into three
categories of records with varying
retention periods: (1) Records created by
certifying agents regarding applicants
for certification and certified operations,
maintain 10 years, consistent with
OFPA’s requirement for maintaining all
records concerning activities of
certifying agents; (2) records obtained
from applicants for certification and
certified operations, maintain 5 years,
the same as OFPA’s requirement for the
retention of records by certified
operations; and (3) records created or
received by certifying agents regarding
accreditation, maintain 5 years,
consistent with OFPA’s requirement for
renewal of agent’s accreditation (§ 205.5

10(b)).

Organic inspectors. Inspectors, on
behalf of certifying agents, conduct on-
site inspections of certified operations
and operations applying for
certification. They determine whether or
not certification should continue or be
granted and report their findings to the
certifying agent. Inspectors are the
agents themselves, employees of the
agents, or individual contractors. We
estimate that about half are certifying
agents or their employees and half are
individual contractors. Individuals who
apply for positions as inspectors submit
to the agents information documenting
their qualifications to conduct such
inspections. Estimates: 293 inspectors
(147 certifying agents and their
employees, 146 individual contractors).
The annual burden for each inspector is
an average of 1 hour or if calculated at
$32 per hour (rounded up to the next
dollar) $32.

Producers and handlers. Producers
and handlers, domestic and foreign,
apply to certifying agents for organic
certification, submit detailed
information documenting their specific
practices, provide annual updates to
continue their certification, and report
changes in their practices. Producers
include farmers, livestock and poultry
producers, and wild crop harvesters.
Handlers include those who transport or
transform food and include millers, bulk
distributors, food manufacturers,
processors, repackagers, or packers.
Some handlers are part of a retail
operation that processes organic
products in a location other than the
premises of the retail outlet.

The OFPA requires certified operators
to maintain their records for 5 years. We
estimate: 36,147 total operators (31,000
certified and 5,147 exempt), including
27,102 producers (22,128 certified and
4,974 exempt) and 8,705 handlers (8,532
certified and 173 exempt). The annual
recordkeeping burden for each certified
operator is an average of 5 hours or if
calculated at $32 per hour (rounded up
to the next dollar) $160.

Administrative costs for reporting and
recordkeeping vary among certified
operators. Factors affecting costs
include the type and size of operation,
and the type of systems maintained.

Research studies have indicated that
operations using product labels
containing the term “organic” handle an
average of 20 labels annually and that
there are about 8,532 handlers with the
term organic on their label. An estimate
of the time needed to develop labels for
products sold, labeled, or represented as
“100 percent organic,” “organic,” “made
with organic (specified ingredients),” or
which use the term organic to modify an
ingredient in the ingredients statement

is included. Also included is the time
spent deciding about use of the USDA
seal, a State emblem, or the seal, logo,
or other identifying marks of a private
certifying agent (§§ 205.300-205.310).
Because the labeling requirements are in
addition to Food and Drug
Administration and Food Safety and
Inspection Service requirements, the
burden measurement does not include
the hours necessary to develop the
entire label. For purposes of calculating
the burden, it is estimated that each
handler develops 20 labels annually.
Estimates: 8,532 certified handlers. The
annual burden for each certified handler
is an average of 1 hour per product label
times 20 product labels per handler or
if calculated at a rate of $32 per hour
(rounded up to the next dollar) $640.

Interested parties. Any interested
party may petition the National Organic
Standards Board (NOSB) for the purpose
of having a substance evaluated for
recommendation to the Secretary for
inclusion on or deletion from the
National List. Estimates: 25 interested
parties may petition the NOSB. The
annual burden for each interested party
is an average of 104 hours or if
calculated at $32 per hour (rounded up
to the next dollar) $3,328.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 1.303 hours per
response.

Respondents: Producers, handlers,
certifying agents, inspectors and State,
Local or Tribal governments and
interested parties.

Estimated Number of Respondents:
32,600.

Estimated Number of Responses:
776,407.

Estimated Number of Responses per
Respondent: 23.8.

Estimated Total Annual Burden on
Respondents: 1,011,647.

Comments are invited on: (1) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

All responses to this notice will be
summarized and included in the request
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for OMB approval. All comments will
become a matter of public record.

Authority: 7 U.S.C. 6501-6522.

Dated: May 24, 2010.
Rayne Pegg,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2010-12833 Filed 5-27-10; 8:45 am]
BILLING CODE P

DEPARTMENT OF AGRICULTURE
Forest Service

Information Collection; Volunteer
Application for Natural Resources
Agencies

AGENCY: Forest Service, USDA.
ACTION: Notice; request for comment.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Forest Service is seeking comments
from all interested individuals and
organizations on the extension with
revision of a currently approved
information collection entitled,
Volunteer Application for Natural
Resources Agencies.

DATES: Comments must be received in
writing on or before July 27, 2010 to be
assured of consideration. Comments
received after that date will be
considered to the extent practicable.
ADDRESSES: Comments concerning this
notice should be addressed to Merlene
Mazyck, Youth & Volunteer Programs,
Forest Service, USDA, 1400
Independence Avenue, SW., Mailstop
1136, Washington, DC 20250-1136.
Comments also may be submitted via
e-mail to: mmazyck@fs.fed.us.

The public may inspect comments
received at Forest Service, USDA, 1621
N. Kent Street, Rosslyn Plaza East,
Room 1010, Arlington, VA during
normal business hours. Visitors are
encouraged to call ahead to 703-605—
4831 to facilitate entry to the building.
FOR FURTHER INFORMATION CONTACT:
Merlene Mazyck, Youth & Volunteer
Programs, 202—205-0650. Individuals
who use telecommunication devices for
the deaf (TDD) may call the Federal
Relay Service (FRS) at 1-800—-877-8339,
between 8 a.m. and 8 p.m., Eastern
Standard time, Monday through Friday.
SUPPLEMENTARY INFORMATION:

Title: Volunteer Application for
Natural Resources Agencies.

OMB Number: 0596—0080.

Expiration Date of Approval:
10/31/2010.

Type of Request: Extension with
Revision.

Abstract: The collected information is
needed by participating natural

resources agencies to manage agency
volunteer programs. Information is
collected from potential and selected
volunteers of all ages. Those under the
age of 18 years must have written
consent from a parent or guardian.

Participating Agencies

The volunteer programs of the
following natural resource agencies are
included:

Department of Agriculture: U.S.
Forest Service and Natural Resources
Conservation Service;

Department of the Interior: National
Park Service, Fish and Wildlife Service,
Bureau of Land Management, Bureau of
Reclamation, and U.S. Geological
Survey;

Department of Defense: U.S. Army
Corps of Engineers;

Department of Commerce: National
Oceanic and Atmospheric
Administration.

Forms

OF-301 Volunteer Application:
Individuals interested in volunteering
may access the National Federal
volunteer opportunities Web site
(http://www.volunteer.gov/gov/
index.cfm), individual agency Web
sites, and/or contact agencies to request
a Volunteer Application (OF-301).

Applicants provide name, address,
telephone number, age, preferred work
categories, available dates, preferred
location, description of physical
limitations, and lodging preferences.
Information collected using this form
assists agency volunteer coordinators
and other personnel in matching
volunteers with agency opportunities
appropriate for an applicant’s skills and
physical condition and availability.
Signature of a parent or guardian is
mandatory for applicants under 18 years
of age.

OF-301A Volunteer Agreement: This
form is used by participating resource
agencies to document agreements for
volunteer services between a Federal
agency and individual or group
volunteers, including international
volunteers. Signature of parent or
guardian is mandatory for applicants
under 18 years of age.

Forms unique to participating
agencies: The forms listed below gather
information necessary to reimburse
volunteers for approved, miscellaneous
expenses associated with volunteer
assignments and record service time of
volunteers.

U.S. Forest Service: FS—6500-299,
Volunteers Request for Reimbursement.

U.S. Fish and Wildlife Service:
Volunteer Time Sheet; SF-1164, Claim
for Miscellaneous Expenses.

U.S. Geological Survey: Form 9-2080,
USGS Individual Volunteer Agreement.
National Park Service: Form 10-67,

Volunteer Claim for Reimbursement.

Estimate of Annual Burden: 15
minutes.

Type of Respondents: Individuals.

Estimated Annual Number of
Respondents: 400,000.

Estimated Annual Number of
Responses per Respondent: 5.

Estimated Total Annual Burden on
Respondents: 500,000 hours.

Comment is invited:

Comment is invited on: (1) Whether
this collection of information is
necessary for the stated purposes and
the proper performance of the functions
of the Agency, including whether the
information will have practical or
scientific utility; (2) the accuracy of the
Agency’s estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on
respondents, including the use of
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

All comments received in response to
this notice, including names and
addresses when provided, will be a
matter of public record. Comments will
be summarized and included in the
submission request toward Office of
Management and Budget approval.

Dated: May 24, 2010.
William E. Timko,
Acting Deputy Chief, National Forest System.
[FR Doc. 2010-12945 Filed 5-27-10; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2010-0047]

Environmental Impact Statement;
Determination of Nonregulated Status
of Sugar Beet Genetically Engineered
for Tolerance to the Herbicide
Glyphosate

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement and
proposed scope of study.

SUMMARY: We are advising the public
that the Animal and Plant Health
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Inspection Service plans to prepare an
environmental impact statement in
connection with a court-mandated
evaluation of the potential impacts on
the human environment associated with
the Agency’s determination of
nonregulated status for a Monsanto/
KWS SAAT AG sugar beet line,
designated as event H7—1. This notice
identifies the environmental and
interrelated economic issues raised by
the Court and other potential issues that
we may include in the environmental
impact statement and requests public
comment to further delineate the scope
of the issues and reasonable
alternatives.

DATES: We will consider all comments
that we receive on or before June 28,
2010.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/fdmspublic/
component/
main?main=DocketDetailsd=APHIS-
2010-0047 to submit or view public
comments and to view supporting and
related materials available
electronically.

e Postal Mail/Commercial Delivery:
Please send one copy of your comment
to Docket No. APHIS-2010-0047,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS—
2010-0047.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

FOR FURTHER INFORMATION CONTACT: Dr.
Andrea Huberty, Biotechnology
Regulatory Services, APHIS, 4700 River
Road Unit 147, Riverdale, MD 20737—
1236; (301) 734—0485.

SUPPLEMENTARY INFORMATION: The
regulations in 7 CFR part 340,
“Introduction of Organisms and
Products Altered or Produced Through
Genetic Engineering Which Are Plant
Pests or Which There Is Reason to
Believe Are Plant Pests,” regulate,
among other things, the introduction
(importation, interstate movement, or
release into the environment) of
organisms and products altered or

produced through genetic engineering
that are plant pests or that there is
reason to believe are plant pests. Such
genetically engineered organisms and
products are considered “regulated
articles.” The regulations in § 340.6(a)
provide that any person may submit a
petition to the Animal and Plant Health
Inspection Service (APHIS) seeking a
determination that an article should not
be regulated under 7 CFR part 340.
Paragraphs (b) and (c) of § 340.6
describe the form that a petition for a
determination of nonregulated status
must take and the information that must
be included in the petition.

On October 19, 2004, APHIS
published a notice in the Federal
Register (69 FR 61466—61467, Docket
No. 04—075-1) announcing receipt of a
petition from Monsanto/KWS SAAT AG
requesting a determination of
nonregulated status under 7 CFR part
340 for sugar beet (Beta vulgaris ssp.
vulgaris) designated as event H7-1,
which has been genetically engineered
for tolerance to the herbicide
glyphosate. The petition stated that this
article should not be regulated by
APHIS because it does not present a
plant pest risk. APHIS also announced
in that notice the availability of a draft
environmental assessment (EA) for the
proposed determination of nonregulated
status. Following review of public
comments and completion of the EA, we
published another notice in the Federal
Register on March 17, 2005 (70 FR
13007-13008, Docket No. 04—-075-2),
advising the public of our
determination, effective March 4, 2005,
that the Monsanto/KWS SAAT AG sugar
beet event H7—1 was no longer
considered a regulated article under
APHIS regulations in 7 CFR part 340.

On September 21, 2009, the U.S.
District Court for the Northern District
of California issued a ruling in a lawsuit
filed by two organic seed groups and
two nonprofit organizations challenging
our decision to deregulate sugar beet
event H7—1 (referred to in the lawsuit as
Roundup Ready® sugar beet), pursuant
to the National Environmental Policy
Act (NEPA) of 1969, as amended (42
U.S.C. 4321 et seq.), the Administrative
Procedure Act, and the Plant Protection
Act. Under the provisions of NEPA,
agencies must examine the potential
environmental impacts of proposed
Federal actions. The Court ruled that
APHIS’ EA failed to consider certain
environmental and interrelated
economic impacts. As a result, the Court
stated that APHIS is required to prepare
an environmental impact statement
(EIS). Accordingly, APHIS plans to
prepare an EIS. In doing so, APHIS will
utilize as appropriate any

environmental analysis provided by the
Environmental Protection Agency (EPA)
and other data or analysis prepared by
other agencies. APHIS has requested
that EPA serve as a cooperating agency.
This notice identifies potential issues
and reasonable alternatives that we are
considering addressing, and requests
public comment on the inclusion of
these or related issues and alternatives
in the EIS.

Management practices for organic
sugar beet, conventional sugar beet, and
glyphosate-tolerant sugar beet. What are
the management practices and
associated costs of establishing,
growing, harvesting, and marketing
sugar beet, including selling prices and
premiums for the various types of sugar
beet? What crop rotation regimes are
used with sugar beet?

Production levels of organic and
conventional sugar beet, Swiss chard,
and table beet by region, State, and
county. What is the acreage of
cultivated, volunteer, or feral sugar
beet? What is the acreage of Swiss chard
and table beet? Which regions of the
country may be affected as a result of a
determination of nonregulated status for
glyphosate-tolerant sugar beet? What are
the potential impacts on adjacent,
nonagricultural lands such as natural
areas, forested lands, or transportation
routes that may result from the use of
glyphosate-tolerant sugar beet?

Potential impacts of glyphosate-
tolerant sugar beet cultivation on
livestock production systems. What are
the potential impacts of glyphosate-
tolerant sugar beet cultivation on
conventional and organic livestock
production systems?

Potential impacts on food and feed.
Does glyphosate affect the
socioeconomic value of food or feed or
its nutritional quality? What are the
impacts, if any, on food or feed
socioeconomic value or its nutritional
quality from the use of glyphosate?

Differences in weediness traits of
conventional sugar beet versus
glyphosate-tolerant sugar beet. What are
the differences, if any, in weediness
traits of conventional sugar beet versus
glyphosate-tolerant sugar beet under
managed crop production systems, as
well as in unmanaged ecosystems?

Occurrence of common and serious
weeds found in organic sugar beet
systems, in conventional sugar beet
systems, and in glyphosate-tolerant
sugar beet systems. What are the
impacts of weeds, herbicide-tolerant
weeds, weed management practices, and
unmet weed management needs for
organic and conventional sugar beet
cultivation? How may the weed impacts
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change with the use of glyphosate-
tolerant sugar beet?

Management practices for controlling
weeds in organic sugar beet systems, in
conventional sugar beet systems, and in
glyphosate-tolerant sugar beet systems.
What are the potential changes in crop
rotation practices and weed
management practices for control of
volunteer sugar beet or herbicide-
tolerant weeds in rotational crops that
may occur with the use of glyphosate-
tolerant sugar beet? What are the
potential effects on sugar beet stand
termination and renovation practices
that may occur with the use of
glyphosate-tolerant sugar beet?

Cumulative impact on the
development of glyphosate-resistant
weeds. What glyphosate-resistant weeds
have been identified and what is their
occurrence in crops and in non-crop
ecosystems? How would the addition of
glyphosate-tolerant sugar beet impact
the occurrence of glyphosate-resistant
weeds in sugar beet, in other crops, and
in the environment? Which are the most
likely weeds, if any, to gain glyphosate
resistance and why would they gain
such resistance with the use of
glyphosate-tolerant sugar beet? What are
the current and potentially effective
strategies for management of glyphosate-
tolerant or other herbicide-tolerant
weeds in glyphosate-tolerant sugar beet
stands or in subsequent crops? What are
the potential changes that may occur in
glyphosate-tolerant sugar beet as to
susceptibility or tolerance to other
herbicides?

Current or prospective herbicide-
tolerant weed mitigation options. What
are the potential impacts of current or
prospective herbicide-tolerant weed
mitigation options, including those
addressed by the EPA-approved label
for glyphosate herbicides?

Potential for gene flow from
glyphosate-tolerant sugar beet to other
Beta species, including gene flow
between seed fields, root crops, and
feral plants. To what extent will
deregulation change hybridization
between cultivated and feral sugar beet,
sugar beet introgression or
establishment outside of cultivated
lands, and sugar beet persistence or
weediness in situations where it is
unwanted, unintended, or unexpected?
What are the potential impacts
associated with feral glyphosate-tolerant
sugar beet plants? Will the removal of
glyphosate-tolerant sugar beet, in
situations where it is unwanted,
unintended, or unexpected, result in
adverse impacts? In such situations,
how will glyphosate-tolerant sugar beet
be controlled or managed differently

from other unwanted, unintended, or
unexpected sugar beet?

Economic and social impacts on
organic and conventional sugar beet,
Swiss chard, and table beet farmers.
What are the economics of growing
organic sugar beet, conventional sugar
beet, or glyphosate-tolerant sugar beet as
well as the economics of growing
organic or conventional Swiss chard
and table beet? What are the potential
impacts of the presence of glyphosate-
tolerant sugar beet caused by pollen
movement or seed admixtures? What are
the potential impacts of commingling
sugar beet seed with glyphosate-tolerant
sugar beet seed? What are the potential
changes in the economics of growing
and marketing organic and conventional
sugar beet that may occur with the
growing of glyphosate-tolerant sugar
beet? What are the potential changes in
production levels of other crops that
may occur with the growing of
glyphosate-tolerant sugar beet? Will the
cultivation of glyphosate-tolerant sugar
beet result in more or fewer acres of
other crops? What are the potential
changes in growing practices,
management practices, and crop
rotational practices in the production of
sugar beet seed for planting purposes
that may occur with the use of
glyphosate-tolerant sugar beet? What are
the potential changes in the choice of
seeds available for organic and
conventional sugar beet farmers that
may occur with the use of glyphosate-
tolerant sugar beet?

Cumulative impact of potential
increased glyphosate usage with the
cultivation of glyphosate-tolerant crops.
What are the past, present, and future
impacts of glyphosate usage on soil
quality, water quality, air quality, weed
populations, crop rotations, soil
microorganisms, diseases, insects, soil
fertility, food or feed quality, crop
acreages, and crop yields as a result of
the introduction of glyphosate-tolerant
crops? Does the level of glyphosate
tolerance within glyphosate-tolerant
sugar beet plants have an impact on the
amount of glyphosate applied on the
glyphosate-tolerant sugar beet crop on a
routine basis?

Impacts on threatened or endangered
species. What are the potential impacts
of glyphosate-tolerant sugar beet
cultivation on listed threatened or
endangered species, or on species
proposed for listing? What are the
potential impacts of glyphosate use on
listed threatened or endangered species
or species proposed for listing,
including glyphosate used on
glyphosate-tolerant sugar beet? What
impacts does the addition of glyphosate
tolerance in sugar beet cultivation have

on threatened and endangered species
as a result of displacing other
herbicides?

Potential health impacts. What are the
potential health impacts to farmers or
others who would be exposed to
glyphosate-tolerant sugar beet?

Can any potential negative
environmental impacts of the action be
mitigated and what is the likelihood
that such mitigation measures will be
successfully implemented and effective?
What is the likely effectiveness of the
stewardship measures, outlined in the
petition, which are designed to reduce
inadvertent gene flow to negligible
levels as well as to monitor and
minimize the potential development of
glyphosate-tolerant weeds? Are there
reasonable alternative stewardship or
monitoring measures that may avoid or
minimize reasonably foreseeable
environmental impacts of a deregulation
decision?

Impacts of the mitigation measures on
coexistence with organic and
conventional sugar beet production and
on export markets. What are the
potential impacts of mitigation
measures on coexistence with organic
and conventional sugar beet production
and on export markets? Are there
reasonable alternative measures that
may avoid or minimize reasonably
foreseeable impacts on organic and
conventional sugar beet production and
on export markets that may be
associated with a deregulation decision?

Consideration of reasonable
alternatives. The EIS will consider a
range of reasonable alternatives. These
could include continued regulation of
Roundup Ready® sugar beets,
deregulating Roundup Ready® sugar
beets, deregulating Roundup Ready®
sugar beets in part with geographic
restrictions, or deregulating Roundup
Ready® sugar beets in part with
required separation distances from
sexually compatible crops. Comments
that identify other reasonable
alternatives that should be examined in
the EIS would be especially helpful.

Sugar beet growth, crop management,
and crop utilization may vary
considerably by geographic region, and
therefore, when providing comments on
a topic or issue, please provide relevant
information on the specific locality or
region in question. Additionally, we
invite the participation of any affected
Federal, State, or local agencies or
Tribes.

All comments on this notice will be
carefully considered in developing the
final scope of the EIS. Upon completion
of the draft EIS, a notice announcing its
availability and an invitation to
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comment on it will be published in the
Federal Register.

Done in Washington, DG, this 25th day of
May 2010.
Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2010-12997 Filed 5-26-10; 11:15 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Forest Service

Kenai Peninsula-Anchorage Borough
Resource Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Kenai Peninsula-
Anchorage Borough Resource Advisory
Committee will convene for their first
formal meeting in Portage Valley,
Alaska, for the purpose of establishing
the Committee through the development
of bylaws, a chairperson, and a future
meeting schedule, under the provisions
of Title IT of the Secure Rural Schools
and Community Self-Determination Act
of 2008 (Pub. L. 110-343).

DATES: The meeting will be held on
Saturday, June 12, 2010.

ADDRESSES: The meeting will take place
at the Begich Boggs Visitor’s Center, 800
Portage Lake Loop, Portage, AK 99587.

Send written comments to Kenai
Peninsula-Anchorage Borough Resource
Advisory Committee, c/o USDA Forest
Service, P.O. Box 390, Seward, AK
99664 or electronically to
slatimer@fs.fed.us.

FOR FURTHER INFORMATION CONTACT:
Travis Moseley, Designated Federal
Official, c/o USDA Forest Service, P.O.
Box 390, Seward, AK 99664, telephone
(907) 288-7730.

SUPPLEMENTARY INFORMATION: The
agenda will include background on the
provisions of Title II of the Secure Rural
Schools and Community Self-
Determination Act of 2008 (Pub. L. 110—
343) and an overview of the Federal
Advisory Committee Act (FACA). In
addition, the agenda will include time
for the Committee to develop and adopt
bylaws, a chairperson, and a future
meeting schedule to discuss project
proposals.

All Resource Advisory Committee
Meetings are open to the public. The
public input and comment forum will
take place in the afternoon of June 12,
2010. Interested citizens are encouraged
to attend.

Dated: May 13, 2010.
Travis Moseley,
District Ranger.
[FR Doc. 2010-12714 Filed 5-27-10; 8:45 am]
BILLING CODE 3410-11-M

ARCTIC RESEARCH COMMISSION

Notice of Meeting

May 10, 2010.

Notice is hereby given that the U.S.
Arctic Research Commission will hold
its 93rd meeting in Washington, DC, on
June 2-3, 2010. The business session,
open to the public, will convene June 3
at 8:30 a.m.

The Agenda items include:

(1) Call to order and approval of the
agenda.

(2) Approval of the minutes from the
92nd meeting.

(3) Commissioners and staff reports.

(4) Discussion and presentations
concerning Arctic research activities.

The focus of the meeting will be
reports and updates on programs and
research projects affecting the Arctic.

If you plan to attend this meeting,
please notify us via the contact
information below. Any person
planning to attend who requires special
accessibility features and/or auxiliary
aids, such as sign language interpreters,
must inform the Commission of those
needs in advance of the meeting.

Contact person for further
information: John Farrell, Executive
Director, U.S. Arctic Research
Commission, 703-525-0111 or TDD
703-306-0090.

John Farrell,

Executive Director.

[FR Doc. 2010-12712 Filed 5-27—10; 8:45 am]
BILLING CODE 7555-01-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-956]

Certain Seamless Carbon and Alloy
Steel Standard, Line, and Pressure
Pipe from the People’s Republic of
China: Amended Preliminary
Determination of Sales at Less Than
Fair Value

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: May 28, 2010.
SUMMARY: The Department of Commerce
(“Department”) has determined that it
made certain significant ministerial
errors in the preliminary determination

of sales at less than fair value in the
antidumping duty investigation of
certain seamless carbon and alloy steel
standard, line, and pressure pipe
(“seamless pipe”) from the People’s
Republic of China (“PRC”). As a result,
we are amending our preliminary
determination to correct certain
significant ministerial errors with
respect to the antidumping duty
margins for a mandatory respondent and
for exporters eligible for a separate rate.
FOR FURTHER INFORMATION CONTACT:
Magd Zalok, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,
Washington, DC 20230; telephone: (202)
482-4162.

SUPPLEMENTARY INFORMATION: On April
28, 2010, the Department published its
affirmative preliminary determination
in this proceeding. See Certain Seamless
Carbon and Alloy Steel Standard, Line,
and Pressure Pipe From the People’s
Republic of China: Preliminary
Determination of Sales at Less Than
Fair Value, Affirmative Preliminary
Determination of Critical
Circumstances, in Part, and
Postponement of Final Determination,
75 FR 22372 (April 28, 2010)
(“Preliminary Determination”). On May
3, 2010, Tianjin Pipe (Group)
Corporation and Tianjin Pipe
International Economic and Trading
Corporation (collectively “TPCO”)
submitted ministerial error allegations
with respect to the margin calculations
for TPCO in the Preliminary
Determination, alleging certain errors in
conversion, arithmetic, and surrogate
value calculations. No other interested
party submitted ministerial error
allegations. After reviewing TPCO’s
allegations, we have determined that the
Preliminary Determination contains
ministerial errors. We agree that the
ministerial errors are “significant” as
that term is defined in 19 CFR
351.224(g). Therefore, pursuant to 19
CFR 351.224(e), we have made changes
to the Preliminary Determination.

Scope of Investigation

The merchandise covered by this
investigation is certain seamless carbon
and alloy steel (other than stainless
steel) pipes and redraw hollows, less
than or equal to 16 inches (406.4 mm)
in outside diameter, regardless of wall—
thickness, manufacturing process (e.g.,
hot—finished or cold—drawn), end finish
(e.g., plain end, beveled end, upset end,
threaded, or threaded and coupled), or
surface finish (e.g., bare, lacquered or
coated). Redraw hollows are any
unfinished carbon or alloy steel (other
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than stainless steel) pipe or “hollow
profiles” suitable for cold finishing
operations, such as cold drawing, to
meet the American Society for Testing
and Materials (“ASTM”) or American
Petroleum Institute (“API”)
specifications referenced below, or
comparable specifications. Specifically
included within the scope are seamless
carbon and alloy steel (other than
stainless steel) standard, line, and
pressure pipes produced to the ASTM
A-53, ASTM A-106, ASTM A-333,
ASTM A-334, ASTM A-335, ASTM A-
589, ASTM A-795, ASTM A-1024, and
the API 5L specifications, or comparable
specifications, and meeting the physical
parameters described above, regardless
of application, with the exception of the
exclusion discussed below. Specifically
excluded from the scope of the
investigation are unattached couplings.
The merchandise covered by the
investigation is currently classified in
the Harmonized Tariff Schedule of the
United States (“HTSUS”’) under item
numbers: 7304.19.1020, 7304.19.1030,
7304.19.1045, 7304.19.1060,
7304.19.5020, 7304.19.5050,
7304.31.6050, 7304.39.0016,
7304.39.0020, 7304.39.0024,
7304.39.0028, 7304.39.0032,
7304.39.0036, 7304.39.0040,
7304.39.0044, 7304.39.0048,
7304.39.0052, 7304.39.0056,
7304.39.0062, 7304.39.0068,
7304.39.0072, 7304.51.5005,

Tianjin Pipe International Economic and Trading Corporation

7304.51.5060, 7304.59.6000,
7304.59.8010, 7304.59.8015,
7304.59.8020, 7304.59.8025,
7304.59.8030, 7304.59.8035,
7304.59.8040, 7304.59.8045,
7304.59.8050, 7304.59.8055,
7304.59.8060, 7304.59.8065, and
7304.59.8070.

Although the HTSUS subheadings are
provided for convenience and customs
purposes, our written description of the
merchandise subject to this scope is
dispositive.

Ministerial-Error Allegations

A ministerial error is defined as an
error in addition, subtraction, or other
arithmetic function, clerical error
resulting from inaccurate copying,
duplication, or the like, and any other
similar type of unintentional error
which the Secretary considers
ministerial. See 19 CFR 351.224(f). A
significant ministerial error is defined as
a ministerial error, the correction of
which, singly or in combination with
other errors, (1) would result in a
change of at least five absolute
percentage points in, but not less than
25 percent of, the weighted—average
dumping margin calculated in the
original (erroneous) preliminary
determination; or (2) would result in a
difference between a weighted—average
dumping margin of zero or de minimis
and a weighted—average dumping
margin of greater than de minimis or
vice versa. See 19 CFR 351.224(g).

Produced by:Tianjin Pipe (Group) Corporation.

Xigang Seamless Steel TUDE C0., LG, ..o.eoiiiiiiiiieiecee et s
Produced by: Xigang Seamless Steel Tube Co., Ltd., and Wuxi Seamless Special Pipe Co., Ltd..
Jiangyin City Changjiang Steel Pipe Co., Ltd. ......cociiiiiiiiiieeee e

Produced by: Jiangyin City Changjiang Steel Pipe Co., Ltd..

Pangang Group Chengdu Iron & Steel Co., Ltd. ....cooiiiiiiiiiiieeeee e

Produced by: Pangang Group Chengdu Iron & Steel Co., Ltd..

Yangzhou Lontrin Steel TUDE C0., L. ....couiiiiiiiieie ettt st et e e ae e et e e sateeeeeennas

Produced by: Yangzhou Lontrin Steel Tube Co., Ltd..

Yangzhou Chengde Steel TUDE C0., LEA. ....ooiiiiiiiiiieeee et

Produced by: Yangzhou Chengde Steel Tube Co., Ltd..

After reviewing the ministerial error
allegations submitted by TPCO in its
May 3, 2010, submission, the
Department agrees that some of the
errors alleged by TPCO are ministerial
errors within the meaning of 19 CFR
351.224(f), and that these errors are
significant pursuant to 19 CFR
351.224(e). We are amending the
Preliminary Determination to correct
these ministerial errors. See the
“Ministerial Error Memorandum,
Amended Preliminary Determination of
Sales at Less Than Fair Value: Certain
Seamless Carbon and Alloy Steel
Standard, Line, and Pressure Pipe from
the People’s Republic of China,” dated
concurrently with this Federal Register
notice, for a discussion of the
ministerial error allegations. See also
Appendix I for a list of the ministerial
error allegations.

The collection of bonds or cash
deposits and suspension of liquidation
will be revised accordingly and parties
will be notified of this determination, in
accordance with section 733(d) and (f)
of the Act.

Amended Preliminary Determination

As a result of our correction of
significant ministerial errors in the
Preliminary Determination, we have
determined that the following
weighted—average dumping margin
applies:

22.67%
57.30%
57.30%
57.30%
57.30%

57.30%

International Trade Commission
Notification

In accordance with section 733(f) of
the Act, we have notified the
International Trade Commission (“ITC”)
of our amended preliminary
determination. If our final
determination is affirmative, the ITC
will determine before the later of 120
days after the date of the preliminary
determination or 45 days after our final
determination whether the domestic
industry in the United States is
materially injured, or threatened with
material injury, by reason of imports, or

sales (or the likelihood of sales) for
importation, of the subject merchandise.

This determination is issued and
published in accordance with sections
733(f) and 777(i)(1) of the Act and 19
CFR 351.224(e).

Dated: May 21, 2010.
Ronald K. Lorentzen,

Deputy Assistant Secretary for Import
Administration.

Appendix I

Issue 1: Whether the Department
correctly added freight costs to the
surrogate value for water.

Issue 2: Whether the Department
correctly deducted the value of by—

products from the calculation of the
normal value.

Issue 3: Whether the Department
correctly added rail freight to the value
of ferromanganese.

Issue 4: Whether the Department
correctly applied the appropriate price
corresponding to the type of blast
furnace pellets used by TPCO.

Issue 5: Whether the Department used
the correct currency conversion for the
inputs of EMAG, TEFRRO, MCARBON,
and LCFERRO.

Issue 6: Whether the Department
correctly valued steel billets.
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Issue 7: Whether the Department’s
calculations correctly considered the
weight of the green pipe caps.

Issue 8: Whether the Department should
adjust the adverse facts available rate
applied to TPCO’s U.S. affiliate’s
downstream sales.

[FR Doc. 2010-12960 Filed 5-27-10; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 39-2010]

Foreign-Trade Zone 3—San Francisco,
CA; Application for Reorganization
under Alternative Site Framework

An application has been submitted to
the Foreign-Trade Zones (FTZ) Board
(the Board) by the San Francisco Port
Commission, grantee of FTZ 3,
requesting authority to reorganize the
zone under the alternative site
framework (ASF) adopted by the Board
(74 FR 1170, 1/12/09; correction 74 FR
3987, 1/22/09). The ASF is an option for
grantees for the establishment or
reorganization of general-purpose zones
and can permit significantly greater
flexibility in the designation of new
“usage-driven” FTZ sites for operators/
users located within a grantee’s “service
area” in the context of the Board’s
standard 2,000-acre activation limit for
a general-purpose zone project. The
application was submitted pursuant to
the Foreign-Trade Zones Act, as
amended (19 U.S.C. 81a—81u), and the
regulations of the Board (15 CFR part
400). It was formally filed on May 21,
2010.

FTZ 3 was approved by the Board on
March 10, 1948 (Board Order 12, 13 FR
1459, 3/19/48) and the boundaries were
modified on July 31, 1950 (Board Order
25,15 FR 1653, 9/8/50) and on
December 20, 1956 (Board Order 43, 21
FR 10434, 12/28/56). FTZ 3 was
relocated on May 5, 1958 (Board Order
46, 23 FR 3277, 5/14/58), an extension
of the relocation granted May 5, 1965
(Board Order 66, 30 FR 6596, 5/13/65)
and the zone was relocated again on
July 13, 1977 (Board Order 121, 42 FR
38942, 8/1/77). FTZ 3 was expanded on
November 21, 2000 (Board Order 1129,
65 FR 76217, 12/6/00).

The current zone project includes the
following sites: Site 1 (5.82 acres)—Pier
19, Pier 23, Pier 50 and Pier 80 port
facilities on the Embarcadero, San
Francisco; Site 2 (42.50 acres)—San
Francisco International Airport jet-fuel
storage and distribution system, which
consists of the airport hydrant and
storage facilities, two adjacent off-

airport terminals, a pipeline and two
off-site terminals and related pipelines
in Brisbane and South San Francisco;
Site 3 (55 acres)—Selby Terminal
petroleum facilities, 90 San Pablo
Avenue, Crockett; and, Site 4 (164
acres)—Martinez Terminal petroleum
facilities, 2801 Waterfront Road,
Martinez.

The grantee’s proposed service area
under the ASF would be the City and
County of San Francisco and the County
of San Mateo, California, as described in
the application. If approved, the grantee
would be able to serve sites throughout
the service area based on companies’
needs for FTZ designation. The
proposed service area is within and
adjacent to the San Francisco Customs
and Border Protection port of entry.

The applicant is requesting authority
to reorganize its existing zone project to
include existing sites 2, 3 and 4 as
“usage-driven” sites. The applicant is
also requesting authority to remove Site
1 from the zone project due to changed
circumstances. Because the ASF only
pertains to establishing or reorganizing
a general-purpose zone, the application
would have no impact on FTZ 3’s
authorized subzones.

In accordance with the Board’s
regulations, Christopher Kemp of the
FTZ Staff is designated examiner to
evaluate and analyze the facts and
information presented in the application
and case record and to report findings
and recommendations to the Board.

Public comment is invited from
interested parties. Submissions (original
and 3 copies) shall be addressed to the
Board’s Executive Secretary at the
address below. The closing period for
their receipt is July 27, 2010. Rebuttal
comments in response to material
submitted during the foregoing period
may be submitted during the subsequent
15-day period to August 11, 2010.

A copy of the application will be
available for public inspection at the
Office of the Executive Secretary,
Foreign-Trade Zones Board, Room 2111,
U.S. Department of Commerce, 1401
Constitution Avenue, NW., Washington,
DC 20230-0002, and in the “Reading
Room” section of the Board’s Web site,
which is accessible via http://
www.trade.gov/ftz. For further
information, contact Christopher Kemp
at Christopher.Kemp@trade.gov or (202)
482-0862.

Dated: May 21, 2010.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2010-12957 Filed 5—-27-10; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Application(s) for Duty-Free Entry of
Scientific Instruments

Pursuant to Section 6(c) of the
Educational, Scientific and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651, as amended by Pub. L. 106—
36; 80 Stat. 897; 15 CFR part 301), we
invite comments on the question of
whether instruments of equivalent
scientific value, for the purposes for
which the instruments shown below are
intended to be used, are being
manufactured in the United States.

Comments must comply with 15 CFR
301.5(a)(3) and (4) of the regulations and
be postmarked on or before June 17,
2010. Address written comments to
Statutory Import Programs Staff, Room
3720, U.S. Department of Commerce,
Washington, DC 20230. Applications
may be examined between 8:30 a.m. and
5 p.m. at the U.S. Department of
Commerce in Room 3720.

Docket Number: 10-010. Applicant:
University of Maine System, 16 Central
St., Bangor, ME 04401. Instrument: Live
Color Cathodoluminescence detector
accessory for Scanning Electron
Microscope. Manufacturer: Gatan, UK.
Intended Use: The instrument will be
used to study the morphology and
microstructure of primarily geological
but also some archaeological and
biological materials. Techniques include
imaging using three components of light
(red, green, blue) split from a
panchromatic signal induced in the
sample by an incident electron beam
inside an SEM. This instrument offers
live color detectors, i.e., panchromatic
cathodoluminescence detectors in
which the intensity of the light across
the entire visible spectrum is measured.
Justification for Duty-Free Entry: There
are no domestic manufacturers of this
instrument. Application accepted by
Commissioner of Customs: April 27,
2010.

Docket Number: 10-011. Applicant:
Washington University in St. Louis,
Purchasing Dept., 1 Brookings Drive,
Campus Box 1069, St. Louis, MO 63130.
Instrument: Electron Microscope.
Manufacturer: Japanese Electron-Optics,
Limited (JEOL), Japan. Intended Use:
This instrument will be used to study a
complete range of medically relevant
cells, tissues, and molecules and
understand the molecular and cellular
basis of a wide range of human diseases.
The instrument allows for techniques
including advanced forms of biological
specimen preparation, as well as more
classical procedures for fixation,
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dehydration, plastic embedding and
thin-sectioning of biological materials.
Justification for Duty-Free Entry: No
instruments of same general category are
manufactured in the United States.
Application accepted by Commissioner
of Customs: April 30, 2010.

Docket Number: 10-012. Applicant:
California Institute of Technology, 1200
E. California Blvd., M/C 127-72,
Pasadena, CA 91125. Instrument:
Electron Microscope. Manufacturer: FEI
Company, Czech Republic. Intended
Use: The instrument will be used to
improve researchers’ understanding of
the structural dynamics of materials like
graphite, as well as ultrafast structural
changes over time in microscopy.
Techniques used with the instrument
include imaging, both in real space and
using diffraction. Imaging is done using
light as opposed to thermal heating or
field ionization. Justification for Duty-
Free Entry: There are no domestic
manufacturers of this type of electron
microscope. Application accepted by
Commissioner of Customs: May 5, 2010.

Docket Number: 10-013. Applicant:
Howard Hughes Medical Institute, 4000
Jones Bridge Road, Chevy Chase, MD
20815. Instrument: Electron Microscope.
Manufacturer: FEI Company, Czech
Republic. Intended Use: The instrument
will be used to examine portions of
vertebrate and invertebrate organisms
embedded in plastic resins and cut into
thin sections mounted on support grids
for examination. The objective is to
examine, at high resolution, the
ultrastructural organization of complex
biological structures to help elucidate
function. The instrument can be used
for 2D and 3D imaging of stained or
even unstained, low-contrast samples.
The instrument also allows for
observation and analyses of samples at
both room and liquid-nitrogen
temperature. Justification for Duty-Free
Entry: There are no domestic
manufacturers of this type of electron
microscope. Application accepted by
Commissioner of Customs: May 12,
2010.

Docket Number: 10-014. Applicant:
Howard Hughes Medical Institute, 4000
Jones Bridge Road, Chevy Chase, MD
20815. Instrument: Electron Microscope.
Manufacturer: FEI Company, Czech
Republic. Intended Use: The instrument
will be used to examine portions of
vertebrate and invertebrate organisms
embedded in plastic resins and cut into
thin sections mounted on support grids
for examination. The objective is to
examine, at high resolution, the
ultrastructural organization of complex
biological structures to help elucidate
function. The instrument can be used
for 2D and 3D imaging of stained or

even unstained, low-contrast samples.
The instrument also allows for
observation and analyses of samples at
both room and liquid-nitrogen
temperature. Justification for Duty-Free
Entry: There are no domestic
manufacturers of this type of electron
microscope. Application accepted by
Commissioner of Customs: May 14,
2010.

Docket Number: 10-016. Applicant:
United States Geological Survey, 6th
Ave. & Kipling St., P.O. Box 250486,
MS973, Denver Federal Center, Building
20, Denver, CO 80225. Instrument:
Electron Microscope. Manufacturer: FEI
Company, Czech Republic. Intended
Use: The instrument will be used for the
microanalysis of rocks, minerals and
other particulate matter. Analyses of the
morphology, surface textures, grain
boundaries, and other properties of the
materials investigated include the use of
chemical composition and
crystallographic orientation and strain.
The low vacuum and low voltage
features of the instrument allows for the
viewing of hydrated and un-coated
samples with minimal sample
degradation or alteration. The advantage
of this instrument is that it can operate
at high vacuum and high acceleration
voltages as well as atmospheric
pressures and/or low accelerating
voltages while still maintaining high
resolution and high beam currents.
Justification for Duty-Free Entry: There
are no domestic manufacturers of this
type of electron microscope.
Application accepted by Commissioner
of Customs: May 18, 2010.

Docket Number: 10-017. Applicant:
University of Massachusetts Medical
School, Department of Cell Biology, Rm.
S7-210, 55 Lake Avenue North,
Worcester, MA 01655. Instrument:
Electron Microscope. Manufacturer: FEI
Company, Czech Republic. Intended
Use: The instrument will enable the
study of tissue cell structures at high
resolution, the recording of images on
the Eagle CCD camera, and the
observation of cryo-fixed specimens at
low temperatures. Justification for Duty-
Free Entry: There are no domestic
manufacturers of this type of electron
microscope. Application accepted by
Commissioner of Customs: May 12,
2010.

Docket Number: 10-018. Applicant:
Texas Tech University, Department of
Mechanical Engineering, 7th Street and
Boston Ave., Lubbock, TX 79409-1021.
Instrument: Electron Microscope.
Manufacturer: Japanese Electron-Optics,
Limited (JEOL), Japan. Intended Use:
The instrument will be used to probe
the crystalline structure of materials at
a magnification beyond that required to

image dislocation behavior of fully
crystalline nanostructured metals. The
instrument will provide detailed surface
structures and faceting information.
Justification for Duty-Free Entry: No
instruments of same general category are
manufactured in the United States.
Application accepted by Commissioner
of Customs: May 17, 2010.

Docket Number: 10-020. Applicant:
Howard Hughes Medical Institute, 4000
Jones Bridge Road, Chevy Chase, MD
20815. Instrument: Electron Microscope.
Manufacturer: FEI Company, Czech
Republic. Intended Use: The instrument
will be used to examine portions of
vertebrate and invertebrate organisms
embedded in plastic resins and cut into
thin sections mounted on support grids
for examination. The objective is to
examine, at high resolution, the
ultrastructural organization of complex
biological structures to help elucidate
function. The instrument can be used
for 2D and 3D imaging of stained or
even unstained, low-contrast samples.
The instrument also allows for
observation and analyses of samples at
both room and liquid-nitrogen
temperature. Justification for Duty-Free
Entry: There are no domestic
manufacturers of this type of electron
microscope. Application accepted by
Commissioner of Customs: May 12,
2010.

Dated: May 24, 2010.
Christopher Cassel,
Director, IA Subsidies Enforcement Office.
[FR Doc. 2010-12962 Filed 5-27-10; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Order No. 1679]

Expansion of Foreign-Trade Zone 272;
Lehigh Valley, Pennsylvania

Pursuant to its authority under the Foreign-
Trade Zones Act of June 18, 1934, as
amended (19 U.S.C. 81a—81u), the Foreign-
Trade Zones Board (the Board) adopts the
following Order:

Whereas, the Lehigh Valley Economic
Development Corporation, grantee of
Foreign-Trade Zone 272, submitted an
application to the Board for authority to
expand FTZ 272 to include a site in
Bethlehem, Pennsylvania, adjacent to
the Philadelphia Customs and Border
Protection port of entry (FTZ Docket 37—
2009, filed 9/9/2009);

Whereas, notice inviting public
comment has been given in the Federal
Register (74 FR 4792047921,
September 18, 2009) and the application
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has been processed pursuant to the FTZ
Act and the Board’s regulations; and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and
Board’s regulations are satisfied, and
that the proposal is in the public
interest;

Now, therefore, the Board hereby
orders:
The application to expand FTZ 272 is
approved, subject to the FTZ Act and
the Board’s regulations, including
Section 400.28, and to the Board’s
standard 2,000-acre activation limit for
the overall general-purpose zone
project, and further subject to a sunset
provision that would terminate
authority on May 31, 2017 for Site 9 if
no activity has occurred under FTZ
procedures before that date.

Signed at Washington, DG, this 13th day of
May 2010.
Ronald K. Lorentzen,

Deputy Assistant Secretary for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

Attest:
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2010-12958 Filed 5-27-10; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-475-826]

Certain Cut-to-Length Carbon-Quality
Steel Plate Products From ltaly:
Extension of the Final Results of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: May 28, 2010.

FOR FURTHER INFORMATION CONTACT:
Dmitry Vladimirov, AD/CVD
Operations, Office 5, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482—-0665.
SUPPLEMENTARY INFORMATION:

Background

On January 29, 2010, the Department
of Commerce (the Department)
published the preliminary results of the
administrative review of the
antidumping duty order on certain cut—
to-length carbon—quality steel plate
products from Italy. See Certain Cut-to-

Length Carbon-Quality Steel Plate
Products From Italy: Preliminary Results
of Antidumping Duty Administrative
Review, 75 FR 4779 (January 29, 2010).
The review covers the period February
1, 2008, through January 31, 2009. The
final results of this administrative
review were originally due no later than
May 29, 2010. As explained in the
memorandum from the Deputy
Assistant Secretary for Import
Administration, the Department has
exercised its discretion to toll deadlines
for the duration of the closure of the
Federal Government from February 5
through February 12, 2010. Thus, the
deadline for the final results of this
administrative review has been
extended by seven days, until June 5,
2010. See Memorandum to the Record
from Ronald Lorentzen, DAS for Import
Administration, regarding “Tolling of
Administrative Deadlines As a Result of
the Government Closure During the
Recent Snowstorm,” dated February 12,
2010.

Extension of Time Limit for Final
Results

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (the Act), requires
the Department to issue the final results
of an administrative review within 120
days after the date on which the
preliminary results are published.
However, if it is not practicable to
complete the review within this time
period, section 751(a)(3)(A) of the Act
allows the Department to extend the
time limit for the final results up to 180
days after the date on which the
preliminary results are published.

The Department finds that it is not
practicable to complete this review by
June 5, 2010, because the Department
requires additional time to consider the
extensive comments submitted by the
interested parties in relation to the
preliminary results of this review.
Consequently, in accordance with
section 751(a)(3)(A) of the Act, the
Department is extending the time limit
for completion of the final results of this
administrative review by 60 days to
August 4, 2010.

This notice is published in
accordance with section 751(a)(3)(A) of
the Act and 19 CFR 351.213(h)(2).

Dated: May 20, 2010.

John M. Andersen,

Acting Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations.

[FR Doc. 2010-12963 Filed 5-27-10; 8:45 am]

BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE
International Trade Administration

Initiation of Antidumping and
Countervailing Duty Administrative
Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(“the Department”) has received requests
to conduct administrative reviews of
various antidumping and countervailing
duty orders and findings with April
anniversary dates. In accordance with
the Department’s regulations, we are
initiating those administrative reviews.
DATES: Effective Date: May 28, 2010.
FOR FURTHER INFORMATION CONTACT:
Sheila E. Forbes, Office of AD/CVD
Operations, Customs Unit, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230,
telephone: (202) 482—-4697.
SUPPLEMENTARY INFORMATION:

Background

The Department has received timely
requests, in accordance with 19 CFR
351.213(b), for administrative reviews of
various antidumping and countervailing
duty orders and findings with April
anniversary dates.

Change to the Deadlines for No-
Shipment Letters and Separate Rate
Certifications

Effective with this Federal Register
notice, the Department is changing the
deadline for submission of No-Shipment
Letters and Separate Rate Certifications
from 30-days after initiation to 60-days
after initiation, as indicated in the
relevant sections of this Federal
Register notice. The Department
requires that a company under review,
which currently has a separate rate,
submit either a No-Shipment Letter or a
Separate Rate Certification, as relevant
to the company’s situation, as described
in the relevant sections of this Federal
Register notice, below. If a company
under review that currently has a
separate rate fails to submit either a No-
Shipment Letter, a Separate Rate
Certification, or a Separate Rate
Application (as appropriate) for this
POR, the company will not have
demonstrated its eligibility to retain its
separate rate status and will be
considered to be part of the China-wide
entity for purposes of this
administrative review. The
Department’s practice remains
unchanged for companies that do not
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have a separate rate, i.e., a separate rate
application is due 60-days after
initiation.

Notice of No Sales

Under 19 CFR 351.213(d)(3), the
Department may rescind a review where
there are no exports, sales, or entries of
subject merchandise during the
respective period of review (“POR”)
listed below. If a producer or exporter
named in this initiation notice had no
exports, sales, or entries during the
POR, it must notify the Department
within 60 days of publication of this
notice in the Federal Register. The
Department will consider rescinding the
review only if the producer or exporter,
as appropriate, submits a properly filed
and timely statement certifying that it
had no exports, sales, or entries of
subject merchandise during the POR.
All submissions must be made in
accordance with 19 CFR 351.303 and
are subject to verification in accordance
with section 782(i) of the Tariff Act of
1930, as amended (“the Act”). Six copies
of the submission should be submitted
to the Assistant Secretary for Import
Administration, International Trade
Administration, Room 1870, U.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW.,
Washington, DC 20230. Further, in
accordance with 19 CFR 351.303(f)(1)(1),
a copy of each request must be served
on every party on the Department’s
service list.

Respondent Selection

In the event the Department limits the
number of respondents for individual
examination for administrative reviews,
the Department intends to select
respondents based on U.S. Customs and
Border Protection (“CBP”) data for U.S.
imports during the POR. We intend to
release the CBP data under
Administrative Protective Order
(“APO”) to all parties having an APO
within five days of publication of this
initiation notice and to make our
decision regarding respondent selection
within 20 days of publication of this
Federal Register notice. The
Department invites comments regarding
the CBP data and respondent selection
within 10 calendar days of publication
of this Federal Register notice.

Separate Rates

In proceedings involving non-market
economy (“NME”) countries, the
Department begins with a rebuttable
presumption that all companies within

the country are subject to government
control and, thus, should be assigned a
single antidumping duty deposit rate. It
is the Department’s policy to assign all
exporters of merchandise subject to an
administrative review in an NME
country this single rate unless an
exporter can demonstrate that it is
sufficiently independent so as to be
entitled to a separate rate.

To establish whether a firm is
sufficiently independent from
government control of its export
activities to be entitled to a separate
rate, the Department analyzes each
entity exporting the subject
merchandise under a test arising from
the Final Determination of Sales at Less
Than Fair Value: Sparklers From the
People’s Republic of China, 56 FR 20588
(May 6, 1991), as amplified by Final
Determination of Sales at Less Than
Fair Value: Silicon Carbide From the
People’s Republic of China, 59 FR 22585
(May 2, 1994). In accordance with the
separate-rates criteria, the Department
assigns separate rates to companies in
NME cases only if respondents can
demonstrate the absence of both de jure
and de facto government control over
export activities.

All firms listed below that wish to
qualify for separate-rate status in the
administrative reviews involving NME
countries must complete, as
appropriate, either a separate-rate
application or certification, as described
below. For these administrative reviews,
in order to demonstrate separate-rate
eligibility, the Department requires
entities for whom a review was
requested, that were assigned a separate
rate in the most recent segment of this
proceeding in which they participated,
to certify that they continue to meet the
criteria for obtaining a separate rate. The
Separate Rate Certification form will be
available on the Department’s Web site
at http://www.trade.gov/ia on the date of
publication of this Federal Register
notice. In responding to the
certification, please follow the
“Instructions for Filing the Certification”
in the Separate Rate Certification.
Separate Rate Certifications are due to
the Department no later than 60
calendar days after publication of this
Federal Register notice. The deadline
and requirement for submitting a
Certification applies equally to NME-
owned firms, wholly foreign-owned
firms, and foreign sellers who purchase
and export subject merchandise to the
United States.

Entities that currently do not have a
separate rate from a completed segment
of the proceeding * should timely file a
Separate Rate Application to
demonstrate eligibility for a separate
rate in this proceeding. In addition,
companies that received a separate rate
in a completed segment of the
proceeding that have subsequently
made changes, including, but not
limited to, changes to corporate
structure, acquisitions of new
companies or facilities, or changes to
their official company name,? should
timely file a Separate Rate Application
to demonstrate eligibility for a separate
rate in this proceeding. The Separate
Rate Application will be available on
the Department’s Web site at http://
www.trade.gov/ia on the date of
publication of this Federal Register
notice. In responding to the Separate
Rate Application, refer to the
instructions contained in the
application. Separate Rate Applications
are due to the Department no later than
60 calendar days of publication of this
Federal Register notice. The deadline
and requirement for submitting a
Separate Rate Application applies
equally to NME-owned firms, wholly
foreign-owned firms, and foreign sellers
that purchase and export subject
merchandise to the United States.

For exporters and producers who
submit a separate-rate status application
or certification and subsequently are
selected as mandatory respondents,
these exporters and producers will no
longer be eligible for separate-rate status
unless they respond to all parts of the
questionnaire as mandatory
respondents.

Initiation of Reviews:

In accordance with section 19 CFR
351.221(c)(1)(i), we are initiating
administrative reviews of the following
antidumping and countervailing duty
orders and findings. We intend to issue
the final results of these reviews not
later than April 30, 2011.

1 Such entities include entities that have not
participated in the proceeding, entities that were
preliminarily granted a separate rate in any
currently incomplete segment of the proceeding
(e.g., an ongoing administrative review, new
shipper review, etc.) and entities that lost their
separate rate in the most recently completed
segment of the proceeding in which they
participated.

20nly changes to the official company name,
rather than trade names, need to be addressed via
a Separate Rate Application. Information regarding
new trade names may be submitted via a Separate
Rate Certification.
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Period to be
reviewed

Antidumping Duty Proceedings

Brazil: Certain Hot-Rolled Flat-Rolled Carbon Quality Steel Products,3 A—351-828 ..........cccceiiriiienieiienieese e 3/1/09-2/28/10

Usinas Siderurgicas de Minas Gerais, S.A. (Usiminas)
France: Sorbitol, A-427-001.

Syral, S.A.S. 4/1/09-3/31/10
India: 1—Hydroxyethylidene-1, 1-Diphosphonic Acid (HEDP), A=533—847 ......cccciiiiiiiiiiieeiieree ettt 4/23/09-3/31/10
Aquapharm Chemicals Pvt., Ltd.
Russia: Magnesium Metal, A—821—819 ...ttt ettt et e et e e h et et e e sat e et e e e b e e e bt e st e eteesabeenneeeaneens 4/1/09-3/31/10

PSC VSMPO-AVISMA Corporation

Solikamsk Magnesium Works
The People’s Republic of China: Certain Activated Carbon,45 A—570—904 ..........coiiiireiiiiiee e eieeesee e esree e srree e sraee e sseeeenneeens 4/1/09-3/31/10

AmeriAsia Advanced Activated Carbon Products Co., Ltd.

Anhui Handfull International Trading (Group) Co., Ltd.

Anhui Hengyuan Trade Co., Ltd.

Anyang Sino-Shon International Trading Co., Ltd.

Baoding Activated Carbon Factory

Beijing Broad Activated Carbon Co., Ltd.

Beijing Haijian Jiechang Environmental Protection Chemicals

Beijing Hibridge Trading Co., Ltd.

Beijing Pacific Activated Carbon Products Co., Ltd.

Benbu Jiutong Trade Co., Ltd.

Calgon Carbon (Tianjin) Co., Ltd.

Changji Hongke Activated Carbon Co., Ltd.

Chengde Jiayu Activated Carbon Factory

Cherishmet Incorporated

China National Building Materials and Equipment Import and Export Corp.

China National Nuclear General Company Ningxia Activated Carbon Factory

China Nuclear Ningxia Activated Carbon Plant

Da Neng Zheng Da Activated Carbon Co., Ltd.

Datong Carbon Corporation

Datong Changtai Activated Carbon Co., Ltd.

Datong City Zouyun County Activated Carbon Co., Ltd.

Datong Fenghua Activated Carbon

Datong Forward Activated Carbon Co., Ltd.

Datong Fuping Activated Carbon Co., Ltd.

Datong Guanghua Activated Carbon Co., Ltd.

Datong Hongtai Activated Carbon Co., Ltd.

Datong Huanging Activated Carbon Co., Ltd.

Datong Huaxin Activated Carbon

Datong Huibao Active Carbon Co., Ltd.

Datong Huibao Activated Carbon Co., Ltd.

Datong Huiyuan Cooperative Activated Carbon Plant

Datong Jugiang Activated Carbon Co., Ltd.

Datong Kaneng Carbon Co. Ltd.

Datong Locomotive Coal & Chemicals Co., Ltd.

Datong Municipal Yunguang Activated Carbon Co., Ltd.

Datong Tianzhao Activated Carbon Co., Ltd.

DaTong Tri-Star & Power Carbon Plant

Datong Weidu Activated Carbon Co., Ltd.

Datong Xuanyang Activated Carbon Co. Ltd.

Datong Yunguang Chemicals Plant

Datong Zuoyun Biyun Activated Carbon Co., Ltd.

Datong Zuoyun Fu Ping Activated Carbon Co., Ltd.

Dezhou Jiayu Activated Carbon Factory

Dongguan Baofu Activated Carbon

Dongguan SYS Hitek Co., Ltd.

Dushanzi Chemical Factory

Fu Yuan Activated Carbon Co., Ltd.

Fujian Jianyang Carbon Plant

Fujian Nanping Yuanli Activated Carbon Co., Ltd.

Fujian Yuanli Active Carbon Co., Ltd.

Fuzhou Taking Chemical

Fuzhou Yihuan Carbon

Great Bright Industrial

Hangzhou Hengxing Activated Carbon

Hangzhou Hengxing Activated Carbon Co., Ltd.

Hangzhou Linan Tianbo Material (HSLATB)

Hangzhou Nature Technology

Hebei Foreign Trade and Advertising Corporation

Hebei Shenglun Import & Export Group Company

Hegongye Ninxia Activated Carbon Factory

Heilongjiang Provincial Hechang Import & Export Co., Ltd.

Hongke Activated Carbon Co., Ltd.
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Period to be
reviewed

Huaibei Environment Protection Material Plant

Huairen Jinbei Chemical Co., Ltd.

Huairen Huanyi Purification Material Co., Ltd.

Huaiyushan Activated Carbon Group

Huatai Activated Carbon

Huzhou Zhonglin Activated Carbon

Inner Mongolia Taixi Coal Chemical Industry Limited Company
Itigi Corp. Ltd.

J&D Activated Carbon Filter Co., Ltd.

Jacobi Carbons AB

Jiangle County Xinhua Activated Carbon Co., Ltd.
Jiangsu Taixing Yixin Activated Carbon Technology Co., Ltd.
Jiangxi Hansom Import Export Co.

Jiangxi Huaiyushan Activated Carbon

Jiangxi Huaiyushan Activated Carbon Group Co.

Jiangxi Huaiyushan Suntar Active Carbon Co., Ltd.
Jiangxi Jinma Carbon

Jianou Zhixing Activated Carbon

Jiaocheng Xinxin Purification Material Co., Ltd.

Jilin Bright Future Chemicals Company, Ltd.

Jilin Province Bright Future Industry and Commerce Co., Ltd.
Jing Mao (Dongguan) Activated Carbon Co., Ltd.

Kaihua Xingda Chemical Co., Ltd.

Kemflo (Nanjing) Environmental Tech

Keyun Shipping (Tianjin) Agency Co., Ltd.

Kunshan Actview Carbon Technology Co., Ltd.

Langfang Winfield Filtration Co.

Link Link Shipping Limited

Longyan Wanan Activated Carbon

Mindong Lianyi Group

Nanjing Mulinsen Charcoal

Nantong Ameriasia Advanced Activated Carbon Product Co., Ltd.
Ningxia Baota Active Carbon Plant

Ningxia Baota Activated Carbon Co., Ltd.

Ningxia Blue-White-Black Activated Carbon (BWB)
Ningxia Fengyuan Activated Carbon Co., Ltd.

Ningxia Guanghua A/C Co., Ltd.

Ningxia Guanghua Activated Carbon Co., Ltd.

Ningxia Guanghua Chemical Activated Carbon Co., Ltd.
Ningxia Guanghua Cherishmet Activated Carbon Co., Ltd.
Ningxia Haoqing Activated Carbon Co., Ltd.

Ningxia Henghui Activated Carbon

Ningxia Honghua Carbon Industrial Corporation

Ningxia Huahui Activated Carbon Co., Ltd.

Ningxia Huinong Xingsheng Activated Carbon Co., Ltd.
Ningxia Jirui Activated Carbon

Ningxia Lingzhou Foreign Trade Co., Ltd.

Ningxia Luyuangheng Activated Carbon Co., Ltd.

Ningxia Mineral & Chemical Limited

Ningxia Pingluo County Yaofu Activated Carbon Plant
Ningxia Pingluo County Yaofu Activated Carbon Factory
Ningxia Pingluo Xuanzhong Activated Carbon Co., Ltd.
Ningxia Pingluo Yaofu Activated Carbon Factory

Ningxia Taixi Activated Carbon

Ningxia Tianfu Activated Carbon Co., Ltd.

Ningxia Tongfu Coking Co., Ltd.

Ningxia Weining Active Carbon Co., Ltd.

Ningxia Xingsheng Coal and Active Carbon Co., Ltd.
Ningxia Xingsheng Coke and Activated Carbon Co., Ltd.
Ningxia Yinchuan Langiya Activated Carbon Co., Ltd.
Ningxia Yirong Alloy Iron Co., Ltd.

Ningxia Zhengyuan Activated

Nuclear Ningxia Activated Carbon Co., Ltd.

OEC Logistic Qingdao Co., Ltd.

Panshan Import and Export Corporation

Pingluo Xuanzhong Activated Carbon Co., Ltd.

Pingluo Yu Yang Activated Carbon Co., Ltd.

Shanghai Activated Carbon Co. Ltd.

Shanghai Coking and Chemical Corporation

Shanghai Goldenbridge International

Shanghai Jiayu International Trading (Dezhou Jiayu and Chengde Jiayu)
Shanghai Jinhu Activated Carbon (Xingan Shenxin and Jiangle Xinhua)
Shanghai Light Industry and Textile Import & Export Co., Ltd.
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Period to be
reviewed

Shanghai Mebao Activated Carbon

Shanhai Xingchang Activated Carbon

Shanxi Blue Sky Purification Material Co., Ltd.

Shanxi Carbon Industry Co., Ltd.

Shanxi Dapu International Trade Co., Ltd.

Shanxi DMD Corporation

Shanxi Industry Technology Trading Co., Ltd.

Shanxi Newtime Co., Ltd.

Shanxi Qixian Foreign Trade Corporation

Shanxi Qixian Hongkai Active Carbon Goods

Shanxi Sincere Industrial Co., Ltd.

Shanxi Supply and Marketing Cooperative

Shanxi Tianli Ruihai Enterprise Co.

Shanxi Xiaoyi Huanyu Chemicals Co., Ltd.

Shanxi Xinhua Activated Carbon Co., Ltd.

Shanxi Xinhua Chemical Co., Ltd. (formerly Shanxi Xinhua Chemical Factory)

Shanxi Xinhua Protective Equipment

Shanxi Xinshidai Import Export Co., Ltd.

Shanxi Xuanzhong Chemical Industry Co., Ltd.

Shanxi Zuoyun Yunpeng Coal Chemistry

Shenzhen Sihaiweilong Technology Co.

Sincere Carbon Industrial Co., Ltd.

Sinoacarbon International Trading Co., Ltd.

Taining Jinhu Carbon

Tangshan Solid Carbon Co., Ltd.

Tianchang (Tianjin) Activated Carbon

Tianjin Century Promote International Trade Co., Ltd.

Tianjin Jacobi International Trading Co. Ltd.

Tianjin Maijin Industries Co., Ltd.

Taiyuan Hengxinda Trade Co., Ltd.

Tonghua Bright Future Activated Carbon Plant

Tonghua Xinpeng Activated Carbon Factory

Triple Eagle Container Line

Uniclear New-Material Co., Ltd.

United Manufacturing International (Beijing) Ltd.

Valqua Seal Products (Shanghai) Co.

VitaPac (HK) Industrial Ltd.

Wellink Chemical Industry

Xi Li Activated Carbon Co., Ltd.

Xi'an Shuntong International Trade & Industrials Co., Ltd.

Xiamen All Carbon Corporation

Xingan County Shenxin Activated Carbon Factory

Xinhua Chemical Company Ltd.

Xuanzhong Chemical Industry

Yangyuan Hengchang Active Carbon

Yicheng Logistics

Yinchuan Langiya Activated Carbon Co., Ltd.

Zhejiang Quizhou Zhongsen Carbon

Zhejiang Xingda Activated Carbon Co., Ltd.

Zhejiang Yun He Tang Co., Ltd.

Zhuxi Activated Carbon

Zuoyun Bright Future Activated Carbon Plant
The People’s Republic of China: Certain Steel Threaded Rod,8 A—570—932 ........ccccoieiiieeriiie e ciee e ree e erree e e sae e seee e nnnee s 10/8/08-3/31/10

Advanced Hardware Company

Anhui Ningguo Zhongding Sealing Co. Ltd.

Autocraft Industrial (Shanghai) Ltd.

Beijing Peace Seasky International

Billion Land Ltd.

Century Distribution Systems

Certified Products International Inc.

China Jiangsu International Economic Technical Cooperation Corporation

Dalian Americh International Trading Co., Ltd.

Dalian Fortune Machinery Co., Ltd.

Dalian Harada Industry Co., Ltd.

EC International (Nantong) Co. Ltd.

Ever Industries Co.

Fastwell Industry Co. Ltd.

Gem-Year Industrial Co., Ltd.

Haining Light Industry Trade Co. Ltd.

Haiyan County No. 1 Fasteners Factory (Hu-Hang Company)

Haiyan Dayu Fasteners Co., Ltd.

Haiyan Feihua Fasteners Co. Ltd.

Haiyan Haiyu Hardware Co. Ltd.




Federal Register/Vol. 75, No. 103/Friday, May 28, 2010/ Notices

29981

Period to be
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Haiyan Julong Standard Part Co., Ltd.

Haiyan Lianxiang Hardware Products

Haiyan Sanhuan Import & Export Co.

Haiyan Xiyue Electrical Appliances Co., Ltd.
Haiyan Yida Fastener Co. Ltd.

Handsun Industry General Co.

Hangshou Daton Wind Power

Hangshou Huayan Imp. and Exp. Co. Ltd.
Hangzhou Everbright Imp & Exp Co. Ltd.
Hangzhou Grand Imp. & Exp. Co., Ltd.
Hangzhou Robinson Trading Co. Ltd.

HD Supply Shanghai Distribution Center
Hebei Richylin Trading Co Ltd.

Honghua International Co. Ltd.

Jiangsu Changzhou International

Jiangsu Soho International Group Corp.
Jiangsu Yanfei Special Steel Products
Jiangxi Yuexin Standard Part Co. Ltd.
Jiashan Lisan Metal Products Co. Ltd.
Jiashan Zhongsheng Metal Products Co., Ltd.
Jiaxing Brother Fastener Co., Ltd., IFl & Morgan Ltd. and RMB Fasteners Ltd.
Jiaxing Pacific Trading Co. Ltd.

Jiaxing Tsr Hardware Inc.

Jiaxing Wonper Imp. & Exp. Co. Ltd.

Jiaxing Xinyue Standard Part Co., Ltd.

JS Fasteners Co. Ltd.

Jun Valve Junshan Co. Ltd.

Kewell Products Corporation

Lanba Fasteners Co. Ltd.

Nantong Harlan Machinery Co. Ltd.

Ningbiao Bolts & Nuts Manufacturing Co.
Ningbo ABC Fasteners Co. Ltd.

Ningbo Beilun Fastening Co. Ltd.

Ningbo Beilun Longsheng

Ningbo Daxie Chuofeng Industrial Development Co., Ltd.
Ningbo Etdz Holding Ltd.

Ningbo Fengya Imp. & Exp. Co. Ltd.

Ningbo Fourway Co. Ltd.

Ningbo Haishu Wit Imp. & Exp. Co. Ltd.
Ningbo Haobo Commerce Co. Ltd.

Ningbo Jiansheng Metal Products Co.

Ningbo Shareway Import and Export Co. Ltd.
Ningbo Weiye Co.

Ningbo Xinyang Weiye

Ningbo Yinzhou Foreign Trade Co. Ltd.
Ningbo Yonggang Fastener Co. Ltd.

Ningbo Zhenghai Yongding Fastener Co.
Ningbo Zhengyu Fasteners Co., Ltd.

Ningbo Zhongbin Fastener Mfg. Co. Ltd.
Ningbo Zhongjiang High Strength

Ningbo Zhongjiang Petroleum Pipes & Machinery Co. Ltd.
Orient International Enterprise Ltd.

Penglai City Bohai Hardware Tool Co. Ltd.
Pennengineering Automotive Fastener
Pinghu City Zhapu Screw Cap

Qingdao H.R. International Trading Co.
Qingdao Hengfeng Development Trade
Qingdao Huaging Imp. and Exp. Co. Ltd.
Qingdao Morning Bright Trading

Qingdao Uni-trend Int'l Ltd.

Roberts Co.

R-union Enterprise Co. Ltd.

Shaanxi Shcceed Trading Co. Ltd.

Shanghai Foreign Trade Enterprises Pudong Co. Ltd.
Shanghai Huiyi International Trade

Shanghai Jiading Foreign Trade Co. Ltd.
Shanghai Overseas International Trading Co. Ltd.
Shanghai Prime Machinery Co. Ltd.
Shanghai Recky International Trading Co., Ltd.
Shanghai Shangdian Washer Co.

Shanghai Shenguang High Strength Bolts Co. Ltd.
Shanghai Sunrise International Co.

Shanghai Tianying Metal Parts Co. Ltd.
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Shanghai Wisechain Fastener Ltd.
Shanghai Xianglong International Trading Co., Ltd. (Wangzhai Group)
Shanghai Xiangrong International Trading Co., Ltd.
Shenzhen Texinlong Trading Co.
Shenzhen Xiguan Trading Ltd.
Suntec Industries Co., Ltd.
Suzhou Textile Silk Co. Ltd.
Synercomp China Co. Ltd.
T and C Fastener Co. Ltd.
T and L Industry Co. Ltd.
T&S Technology LLC
Tong Ming Enterprise
Tri-Star Trading Co. (Hong Kong)
Unimax International Ltd.
Wujiang Foreign Trade Corporation
Wauxi Zontai International
Yancheng Sanwei Imp. & Exp. Co. Ltd.
Yi Chi Hsiung Ind. Corp.
Yixunda Industrial Products Supply
Yueyun Imp & Exp Co. Ltd.
Yuyao Nanshan Development Co. Ltd.
Zhapu Creative Standard Parts Material Co., Ltd.
Zhejiang Guorui Industry Co., Ltd.
Zhejiang Hailiang Co. Ltd.
Zhejiang Huamao International Co. Ltd.
Zhejiang Laibao Hardware Co. Ltd.
Zhejiang Machinery & Equipment Co. Ltd.
Zhejiang Minmetals Sanhe Import & Export Co. Ltd.
Zhejiang Morgan Brother
Zhejiang New Oriental Fastener Co., Ltd.
Zhejiang Peace Industry and Trading
Zhejiang Xingxing Optoelectron
Zhejiang Zhenglian Corp.
The People’s Republic of China: Frontseating Service Valves,” A—570-933 ..ot 10/22/08-3/31/10
AMTEK/CAG Inc.
Anhui Technology Imp Exp Co., Ltd.
Anhui Yingliu Casting Industrial Co.
Anhui Yingliu Electromechanical Co.
Ningbo Weitao Electrical Appliance Co., Ltd.
Atico International (Asia) Ltd.
Beijing KJL Int'l Cargo Agent Co., Ltd.
Bergstrom China Group
Bowen Casting Co Ltd
Broad-Ocean Motor (Hong Kong) Co., Ltd.
C.H. Robinson Worldwide Logistics (Dalian) Co., Ltd.
Catic Fujian Co., Ltd.
Ceiec International Electronics Service Company
Changzhou Ranco Reversing Valve Co., Ltd.
Changzhou Regal-Beloit Motor Co., Ltd.
Chian International Electronics A
China National Building Materials & Equipment Imp & Exp Corp
Chonggqing Jianshe Automobile
Zhonghuan Mach. Factory
CPI Motor Co.
Dongyou International Co., Ltd.
Egelhof Regelungstechnik (Suzhou)
Fujitsui General (Shanghai) Co., Ltd.
Gamela Enterprise Co Ltd
GD Midea Air-Conditioning Equipment Co Ltd.
Global PMX Co. Ltd
Globe Express Services-NGB
Grace Meng
Guangdong Sanyo Air Conditioner Co., Ltd.
Guangzhou Lai-Long Co, Ltd
Hang Ji Industries International Co
Hangzhou Chunjiang Valve Corporation
Headwin Logistics Co., Ltd.
Higher Hardware Co., Limited
Jiangsu Wei Xi Group Co.
Jiashan Sinhai Precision Casting Co., Ltd.
Leyuan Kuo Enterprise Co Ltd
LHMW Investment Corporation
Long Quan Heng Feng Auto Air Accessories Co., Ltd.




Federal Register/Vol. 75, No. 103/Friday, May 28, 2010/ Notices 29983

Period to be
reviewed

The People’s Republic of China: Magnesium Metal,® A-570-896

Long Term Elec Co. Ltd

Nantong Bochuang Fine Ceramic Co. Ltd.
Netmotor (Mfg.) Ltd.

New Centurion Import Export Ltd.

Ningbo Chindr Industry Co., Ltd.

Ningbo Gime Bicycle Co. Ltd.

Ningbo IDC Int'l Trading Co., Ltd

Ningbo Kaiyuan Shipping Co., Ltd.
Ningbo ND Imp. Exp Co., Ltd.

Ningbo Riyue Refri. Equip. Co., Ltd.
Ningbo Silvertie Foreign Economic Trading Corp.
Ningbo Waywell International Co., Ltd.
Ningbo Yinzhou Along Imp Exp Co.

On Time Taiwan Ltd.

Orient Refrigeration Group Ltd.

Pan Pacific Express Corp.

Promac Intl Corp. No 35

Shanghai Haitai Precision Machine Co., Ltd.
Shanghai Highly Group Trading Co., Ltd.
Shanghai Huan Long Im Ex Co. Ltd.
Shanghai Jing HE Worked Trade Ltd.
Shanghai Research Institute OF
Shanghai Sitico International Trading Co.
Shanghai Velle Automobile Air

Shenyang Henyi Enterprise Co., Ltd.
Shenzhen Heg Import and Export Co., Itd.
Shenzhen Pacific-Net Logistics, Ltd.
Summit International Logistics, Ltd.
Suzhou KF Valve Co., Ltd.

Suzhou Samsung Electronic Co., Ltd.
Taizhou Boxin Imp Exp Co., Ltd.

Taizhou Chen’s Copper Co., Ltd.

Taizhou DBW Metal Pipe Fittings Co., Ltd.
Traffic Tech International Freight
Tyconalloy Ind (Shenzhen) Co., Ltd.
Uniauto Co., Ltd.

Uniauto International Limited

Uniauto International Ltd.

Uniauto Intl Ltd

WDI (Xiamen) Technology Inc.
Weiss-Rohlig China Co., Ltd.

Wudi County Import and Export Corp.
Xiamen Chengeng Auto Parts Supplier Co., Ltd.
Yancheng H&M Pressure Valve

York International (Northern Asia) Ltd.
Yuyao Dianbo Machinery Co., Ltd.

Yuyao Shule Air Conditioning Equipment Co., Ltd.
Yuyao Smart Mold Plastic Co Ltd
Zhejiang Delisai Air Conditioner Co., Ltd.
Zhejiang Dunan Hetian Metal Co., Ltd.
Zhejiang Friendship Valve Co., Ltd.
Zhejiang Pinghu Foreign Trade

Zhejiang Sanhua Climate and Appliance Controls Group Co., Ltd.

Zhejiang Sanhua Co., Ltd.

Zhejiang Sanrong Refrigeration

Zhejiang Tongxiang

Zhejiang Yili Automobile Air Condition Co., Ltd.
Zhejiang Yilida Ventilator Co., Ltd.

Changzhou Wouijin Fine Chemical Factory Co., Ltd.
Jiangsu Jianghai Chemical Group Co., Ltd.

Tianjin Magnesium International Co., Ltd.

NEP Tianjin Machinery Company

The People’s Republic of China: Uncovered Innersprings Units,’! A-570-928

The People’s Republic of China: 1-Hydroxyethylidene-1, 1-Diphosphonic Acid8 (HEDP), A-570-934 ........cccccoviiiieniieeneeaienne 4/23/09-3/31/10

................................................................................. 4/1/09-3/31/10

The People’s Republic of China: Non-Malleable Cast Iron Pipe Fittings,’0 A=570-875 .......cccccviiiiiiiiiieiieerec e 4/1/09-3/31/10

.......................................................................... 8/6/08—-1/31/10

27,2010 (75 FR 22108), the full case name for the

above referenced case was not listed. The correct Usiminas Siderurgicas de Minas Gerais, S.A.
B E— case name is listed above. Also in the same notice, (Usiminas). The correct spelling of the company
3In the initiation notice that published on April the company Usinas Siderurgicas de Minas Gerais, name is listed above.

S.A. (Usiminas) was incorrectly initiated as Continued
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Countervailing Duty Proceeding
None.

Suspension Agreements

None.

During any administrative review
covering all or part of a period falling
between the first and second or third
and fourth anniversary of the
publication of an antidumping duty
order under section 351.211 or a
determination under section
351.218(f)(4) to continue an order or
suspended investigation (after sunset
review), the Secretary, if requested by a
domestic interested party within 30

41f one of the above named companies does not
qualify for a separate rate, all other exporters of
Certain Activated Carbon from the People’s
Republic of China (“PRC”) who have not qualified
for a separate rate are deemed to be covered by this
review as part of the single PRC entity of which the
named exporters are a part.

5Petitioners, Calgon Carbon Corporation and
Norit Americans Inc., also requested a review of
fifteen additional companies, but were unable to
provide addresses for these companies. We are still
considering the appropriateness of initiating a
review on these fifteen companies. Therefore, at
this time, we are not initiating a review with respect
to the following companies: Actview Carbon
Technology Co., Ltd.; Alashan Yongtai Activated
Carbon Co., Ltd.; Beijing Huapeng Environment
Protection Materials; Datong Kangda Activated
Carbon Factory; Datong Runmei Activated Carbon
Factory; Fangyuan Carbonization Co., Ltd.; Huaxin
Active Carbon Plant; Jilin Goodwill Activated
Carbon Plant; Kaihua Xinghua Chemical Plant;
Xingtai Coal Chemical Co., Ltd.; Xinyuan Carbon;
Yinyuan Carbon; Yuanguang Activated Carbon Co.,
Ltd.; YunGuan Chemical Factory; and, Yuyang
Activated Carbon Co., Ltd.

6If one of the above named companies does not
qualify for a separate rate, all other exporters of
Certain Steel Threaded Rod from the PRC who have
not qualified for a separate rate are deemed to be
covered by this review as part of the single PRC
entity of which the named exporters are a part.

71f one of the above named companies does not
qualify for a separate rate, all other exporters of
Fronseating Service Valves from the PRC who have
not qualified for a separate rate are deemed to be
covered by this review as part of the single PRC
entity of which the named exporters are a part.

81f one of the above named companies does not
qualify for a separate rate, all other exporters of
1-Hydroxyethylidene-1, 1-Diphosphonic Acid
(HEDP) from the PRC who have not qualified for a
separate rate are deemed to be covered by this
review as part of the single PRC entity of which the
named exporters are a part.

91If the above named company does not qualify
for a separate rate, all other exporters of Magnesium
Metal from the People’s Republic of China who
have not qualified for a separate rate are deemed to
be covered by this review as part of the single PRC
entity of which the named exporters are a part.

10Tf the above named company does not qualify
for a separate rate, all other exporters of non-
malleable cast iron pipe fittings from the People’s
Republic of China who have not qualified for a
separate rate are deemed to be covered by this
review as part of the single PRC entity of which the
named exporters are a part.

11]n the initiation notice that published on March
30, 2010 (75 FR 15679), the review period for the
above referenced case was incorrect. The period
listed above is the correct period of review for this
case.

days of the date of publication of the
notice of initiation of the review, will
determine, consistent with FAG Italia
v.United States, 291 F.3d 806 (Fed. Cir.
2002), as appropriate, whether
antidumping duties have been absorbed
by an exporter or producer subject to the
review if the subject merchandise is
sold in the United States through an
importer that is affiliated with such
exporter or producer. The request must
include the name(s) of the exporter or
producer for which the inquiry is
requested.

For the first administrative review of
any order, there will be no assessment
of antidumping or countervailing duties
on entries of subject merchandise
entered, or withdrawn from warehouse,
for consumption during the relevant
provisional-measures “gap” period, of
the order, if such a gap period is
applicable to the POR.

Interested parties must submit
applications for disclosure under
administrative protective orders in
accordance with 19 CFR 351.305. On
January 22, 2008, the Department
published Antidumping and
Countervailing Duty Proceedings:
Documents Submission Procedures;
APO Procedures (73 FR 3634). Those
procedures apply to administrative
reviews included in this notice of
initiation. Parties wishing to participate
in any of these administrative reviews
should ensure that they meet the
requirements of these procedures (e.g.,
the filing of separate letters of
appearance as discussed at 19 CFR
351.103(d)).

These initiations and this notice are
in accordance with section 751(a) of the
Tariff Act of 1930, as amended (19
U.S.C. 1675(a)), and 19 CFR
351.221(c)(1)().

Dated: May 25, 2010.

John M. Andersen,

Acting Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations.

[FR Doc. 2010-13049 Filed 5-27-10; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XU10

Taking of Threatened or Endangered
Marine Mammals Incidental to
Commercial Fishing Operations;
Issuance of Permit

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice.

SUMMARY: In accordance with the
Marine Mammal Protection Act
(MMPA), NMFS hereby issues a permit
for a period of three years to authorize
the incidental, but not intentional,
taking of individuals of the Central
North Pacific (CNP) stock of endangered
humpback whales by the Hawaii-based
longline fisheries (deep-set and shallow-
set). This authorization is based on
determinations that mortality and
serious injury of humpback whales
incidental to commercial fishing will
have a negligible impact on the CNP
stock of humpback whales, that a
recovery plan has been developed, that
a monitoring program is established,
that vessels in the fisheries are
registered, and that the MMPA does not
require a take reduction plan (TRP) at
this time.

DATES: This permit is effective for a 3—
year period beginning May 28, 2010.
ADDRESSES: Reference material for this
permit is available on the Internet at the
following address: http://
www.fpir.noaa.gov.

Copies of the reference materials may
also be obtained from the Protected
Resources Division, NMFS, Pacific
Islands Region, 1601 Kapiolani Blvd.,
Suite 1110, Honolulu, HI, 96814
Attention - Lisa Van Atta, Assistant
Regional Administrator.

FOR FURTHER INFORMATION CONTACT: Lisa
Van Atta, Pacific Islands Region (808)
944-2257 or Tom Eagle, Office of
Protected Resources, (301) 713—-2322,
ext. 105.

SUPPLEMENTARY INFORMATION:

Background

MMPA section 101(a)(5)(E) requires
NMEFS to allow the taking of marine
mammals from species or stocks listed
as threatened or endangered under the
ESA (16 U.S.C. 1531 et seq.) incidental
to commercial fishing operations if
NMEFS determines that: (1) incidental
mortality and serious injury will have a
negligible impact on the affected species
or stock; (2) a recovery plan has been
developed or is being developed for
such species or stock under the ESA;
and (3) where required under section
118 of the MMPA, a monitoring program
has been established, vessels engaged in
such fisheries are registered in
accordance with section 118 of the
MMPA, and a take reduction plan has
been developed or is being developed
for such species or stock.

On February 24, 2010 (75 FR 8305),
NMFS proposed to issue a permit under
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MMPA section 101(a)(5)(E) to vessels
registered in the Hawaii-based longline
fisheries (deep-set and shallow-set) to
incidentally take individuals from the
CNP stock of humpback whales, which
are listed as endangered under the
Endangered Species Act (ESA). The
Hawaii-based longline fisheries do not
take other species or stocks of
threatened or endangered marine
mammals; therefore, no other species or
stocks were considered for this permit.
There has been one serious injury (in
2006) of a CNP humpback whale in the
Hawaii-based shallow-set longline
fishery.

No other mortality or serious injury of
humpback whales has been recorded
incidental to the longline fishery (a
single fishery under MMPA section 118
from 1994 until 2004, and separated
into shallow-set and deep-set fisheries
since 2004) since 1994. Consequently,
authorization only for harassment and
non-lethal injury of humpback whales is
necessary incidental to the deep-set
longline fishery. The proposed
permitted lethal (serious injury or
mortality) taking of CNP humpback
whales incidental to the Hawaii-based
longline fisheries was limited to the
shallow-set fishery. Although humpback
whales are taken incidental to fisheries
in Alaskan, as well as Hawaiian, waters
the proposed permit was limited to the
Hawaii-based longline fisheries. Alaska-
based fisheries will be addressed in a
future permitting procedure.

Determinations for the Permit

The following determinations and
supporting information were included
in notice of the proposed permit (75 FR
8305, February 24, 2010). As described
in detail in the documentation for the
negligible impact determination (see
ADDRESSES), NMFS estimated that
mortality and serious injury of CNP
humpback whales incidental to
commercial fishing operations in HI and
AK totaled 5.4 whales per year, which
is 26.5 percent of the stock’s Potential
Biological Removal (PBR) level. NMFS
concluded that incidental mortality and
serious injury at this total rate will have
a negligible impact on CNP humpback
whales.

A recovery plan for humpback whales
has been in place since November 1991.
Accordingly, a recovery plan for
humpback whales, including the CNP
stock, has been developed.

An observer program is in place for
the Hawaii-based longline fisheries. The
shallow-set fishery has 100 percent
observer coverage. The deep-set fishery
has at least 20 percent observer
coverage. These observer levels are
required under the ESA to protect

threatened or endangered sea turtles
taken incidental to longline fishing
operations for Pacific pelagic species of
fish. Furthermore, participants in the
fishery are required to hold a Federal
permit for fishing, and registration
under MMPA section 118(c) has been
integrated into the fishery permitting
process. Accordingly, NMFS determines
that, as required by MMPA section 118,
a monitoring program is established for
these fisheries and that vessels engaged
in such fisheries are registered in
accordance with such section.

The purpose of a TRP is to reduce
mortality and serious injury incidental
to commercial fisheries, and only
Category I or II fisheries are subject to
take reduction requirements. Observer
reports since 1994 confirm that there
have been no serious injuries or
mortalities of a CNP humpback whale in
the Hawaii-based deep-set longline
fishery. Recent levels of mortality in the
shallow-set fishery (0.2 whales per year)
are insignificant and average less than 1
percent of the PBR of the CNP
humpback whale stock. As a result of
the current data, both the deep-set and
shallow-set fisheries would be listed in
the List of Fisheries as Category III
fisheries, but for the higher level of
taking of other marine mammals, not
listed under the ESA. Finally, MMPA
section 118(f) provides that if there is
insufficient funding available to develop
and implement a take reduction plan for
stocks that interact with commercial
Category I and II fisheries, the Secretary
shall give highest priority to the
development of TRP’s for species or
stocks whose level of incidental
mortality and serious injury exceeds
PBR, those that have small population
size, and those that are declining most
rapidly. NMFS has evaluated
availability of TRT funding for the
humpback whale under the statutory
criteria and determined that there is
insufficient funding available for a TRT.
Accordingly, NMFS determines that a
TRP is not required by MMPA section
118 at this time. (See response to
Comment 9.)

The National Environmental Policy
Act (NEPA) requires Federal agencies to
evaluate the impacts of alternatives for
their actions on the human
environment. NMFS and the Western
Pacific Fishery Management Council
(Council) have analyzed the impacts of
fishing operations, including the deep-
set and shallow-set longline fisheries on
the human environment. The current
permit does not modify fishing
operations; therefore, the analyses
included in two recent Environmental
Impact Statements (EIS) issued by
NOAA evaluate the impacts of issuing

the current permit. The Council and
NMFS completed the Final
Supplemental EIS for Amendment 18 to
the Fishery Management Plan for
Pelagic Fisheries of the Western Pacific
Region in March 2009, and the Assistant
Administrator for Fisheries (AA) signed
the Record of Decision for this action on
June 17, 2009. The Council and NMFS
also completed a Final Programmatic
EIS toward an Ecosystem Approach for
the Western Pacific Region: From
Species-Based Fishery Management
Plans to Place-Based Fishery Ecosystem
Plans in September 2009, and the AA
signed the Record of Decision for this
action on December 11, 2009. Because
this permit does not modify any fishery
operation and the effects of the fishery
operations have been evaluated fully in
accordance with NEPA, no additional
NEPA analysis is required for this
permit.

Section 7 of the ESA requires NMFS
to consult with itself when agency
actions may affect threatened or
endangered marine species, including
marine mammals. NMFS has evaluated
numerous actions related to
implementation of fishery management
plans for pelagic species by Hawaii-
based fisheries, including the deep-set
and shallow-set longline fisheries. The
two most recent biological opinions
(BiOp) related to deep-set and shallow-
set longline fisheries are (1) BiOp and
Incidental Take Statement on the
Continued Authorization of the Hawaii-
based Pelagic, Deep-set, Tuna Longline
Fishery Based on the Fishery
Management Plan for Pelagic Fishing of
the Western Pacific Region, October 4,
2005; and (2) BiOp on Management
Modifications for the Hawaii-based
Shallow-set Longline Swordfish Fishery
Implementation of Amendment 18 to
the Fishery Management Plan for the
Pelagic Fisheries of the Western Pacific
Region, October 15, 2008. NMFS
reviewed these BiOps and information
related to issuing the permit and have
concluded that issuing the permit
would not modify the activities of the
fishery nor the effects of these fishing
activities on ESA-listed species,
including humpback whales, in a
manner that would cause adverse effects
not previously evaluated and that there
has been no new listing of species or
designation of critical habitat that could
be affected by the action. Accordingly,
no additional analyses under the ESA
are required at this time.

Current Permit

NMFS has made determinations
under MMPA section 101(a)(5)(E) that
(1) mortality and serious injury of CNP
humpback whales incidental to
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commercial fishing will have a
negligible impact on the stock, (2) a
recovery plan for humpback whales has
been developed, (3) as required by
MMPA section 118, a monitoring
program has been established in the
Hawaii-based longline fisheries, and
vessels in the fishery are registered, and
(4) no TRP is required by MMPA section
118 to reduce mortality and serious
injury of CNP humpback whales
incidental to Hawaii-based longline
fisheries. As required by MMPA section
101(a)(5)(E), NMFS hereby issues a
permit to vessels in the Hawaii-based
longline fisheries (deep-set and shallow-
set) authorizing the taking of CNP

humpback whales incidental to fishing
operations. Taking of humpback whales
incidental to the deep-set fishery is
limited to non-lethal taking (harassment
and injury). Taking of these whales
incidental to the shallow-set fishery
includes harassment and non-serious
injury, as well as serious injury and
mortality. If NMFS determines at a later
date that incidental mortality and
serious injury from commercial fishing
is having more than a negligible impact
on the CNP stock of humpback whales,
NMFS may use its emergency authority
under MMPA section 118 to protect the
stock and may modify the permit issued
herein.

MMPA section 101(a)(5)(E) requires
NMEFS to publish in the Federal
Register a list of fisheries that have been
authorized to take threatened or
endangered marine mammals. A list of
such fisheries was published, as
required, on October 26, 2007 (72 FR
60814), which authorized the taking of
threatened or endangered marine
mammals to one Category I and two
Category III fisheries along the west
coast of the U.S. With issuance of the
current permit, NMFS adds the Hawaii-
based deep-set and shallow-set longline
fisheries to this list (Table 1).

TABLE 1. LIST OF FISHERIES AUTHORIZED TO TAKE THREATENED AND ENDANGERED MARINE MAMMALS INCIDENTAL TO

FISHING OPERATIONS.

Fishery

Category

Marine Mammal Stock

CA/OR Dirift Gillnet Fishery

Fin whale, CA/OR/WA stock
Humpback whale, ENP stock
Sperm whale, CA/OR/WA stock

CA lobster, prawn, shrimp, rock crab, fish pot

Fin whale, CA/OR/WA stock
Humpback whale, ENP stock
Sperm whale, CA/OR/WA stock

WA/OR/CA crab pot

Fin whale, CA/OR/WA stock
Humpback whale, ENP stock
Sperm whale, CA/OR/WA stock

HI deep-set (tuna target) longline/set line

Humpback whale, CNP stock

HI shallow-set (swordfish target) longline/set line

Humpback whale, CNP stock

Comments and Responses

NMFS received letters containing
comments from four organizations, the
Marine Mammal Commission
(Commission), the Hawaii Longline
Association (HLA), the Council, and the
Human Society of the United States
(HSUS). Each letter contained multiple
comments.

Comment 1: The Commission briefly
summarized NMFS’ findings for the
proposed permit and recommended that
NMFS comply with MMPA section
101(a)(5)(E) by issuing the permit to the
Hawaii-based deep-set and shallow-set
longline fisheries to authorize the taking
of CNP humpback whales incidental to
their fishing operations.

Response: NMFS agrees and is issuing
the permit as required by the MMPA.

Comment 2: The Commission noted
that NMFS is currently conducting a
status review of humpback whales
under the ESA and recommended that
NMFS reexamine the findings related to
this permit if the status review indicates
a new stock structure and factors that
may compromise the conservation of
those stocks.

Response: NMFS agrees to re-evaluate
these findings if the status review
indicated a new stock structure
modifying the current CNP humpback
whale stock.

Comment 3: HLA supported issuance
of the proposed permit and supporting
documentation. HLA’s rationale for its
support included the following:

(1) Abundance of the CNP stock has
substantially recovered from depressed
levels resulting from commercial
whaling, noting that the estimated
annual rate of increase is 7 percent;

(2) Mortality and serious injury of the
stock is less than the stock’s PBR, and
there has been no detectable adverse
impact on the growth and recovery of
the stock;

(3) Interactions between the Hawaii-
based longline fisheries and the CNP
stock are “extremely rare events>;

(4) There has been no observed
mortality or serious injury of humpback
whales incidental to the deep-set fishery
and only a single observed interaction of
a humpback whale with this fishery
since 2004 with observer coverage of 20
percent; and

(5) There has been only one observed
serious injury of a humpback whale in
the shallow-set fishery only one
interaction of any kind observed in this
fishery with100 percent observer
coverage since 2004.

Response: NMFS agrees that the
available information supports the
finding of negligible impact required by
MMPA section 101(a)(5)(E).

Comment 4: HLA stated that NMFS
used a worst case analysis for the
negligible impact analysis and cited a
decision by the Supreme Court (Bennett
v. Spear, 520 U.S. 154, 176-77 (1997))
related to the ESA. HLA also asserted
that NMFS’ analysis implementing
MMPA section 101(a)(5)(E) reflects
exactly the kind of zealous, but
misguided, conservation bias that the
definition of “negligible impact” and the
“best science” requirements proscribe.

Response: NMFS disagrees that the
negligible impact analysis is a worst
case analysis and that the analysis is
inconsistent with the MMPA. NMFS
maintains that the finding was based
upon appropriate levels of precaution.
Although NMFS used a “worst case”
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estimate of abundance to calculate PBR
for this stock (see Allen and Angliss,
2010 Alaska Marine Mammal Stock
Assessment Reports (SAR), 2009, NOAA
Tech. Mem. NMFS-AFSC-206.), NMFS
also acknowledged in the SAR and in
the negligible impact determination for
this permit that mortality may have
been underestimated (minimum
estimate). Estimates of mortality and
serious injury were based upon
strandings and observations of
entangled or injured free-swimming
humpback whales, and such data
sources may be underestimates because
not all entangled or injured whales are
observed, identified to source, and
recorded.

HLA incorrectly applies court rulings
under the ESA to agency findings under
the MMPA. In the original passage of
the MMPA, the associated House of
Representatives Report stated the
burden for permits as follows: “Before
any marine mammal may be taken, the
appropriate Secretary must first
establish general limitations on the
taking, and must issue a permit which
would allow that taking. In every case,
the burden is placed upon those seeking
permits to show that the taking should
be allowed and will not work to the
disadvantage of the species or stock of
animals involved. If that burden is not
carried and it is by no means a light
burden the permit may not be issued.
The effect of this set of requirements is
to insist that the management of the
animal populations be carried out with
the interests of the animals as the prime
consideration.” (House of
Representatives Report No. 92-707,
December 4, 1971)

For the provisions of MMPA section
101(a)(5)(E), the associated House of
Representatives Report stated that
“These permits may extend for a
maximum of three years and may be
issued only if the Secretary determines
that the total of such [incidental to
commercial fishing] taking will have a
negligible impact on the species or stock
. The Committee notes that the
“negligible impact” standard in the
MMPA is more stringent than the “no
jeopardy” standard in the ESA, and
consequently provides more protection
for endangered or threatened marine
mammals under the MMPA than under
the ESA.” (House of Representatives
Report No. 103—-439, March 21, 1994).
Thus, a precautionary evaluation under
the MMPA is appropriate.

In this determination, NMFS
evaluated uncertainties in abundance
and in mortality and serious injury,
considered the increase in population
size in using Criterion 3 (PBR rather
than 10 percent of the stock’s PBR)

rather than the more stringent Criterion
1 (10 percent of PBR), in concluding
that mortality and serious injury of CNP
humpback whales incidental to
commercial fishing was having a
negligible impact on the population (see
History of Applying Negligible Impact
in Fisheries above). Accordingly, NMFS
maintains that the negligible impact
determination contains an appropriate
level of precaution as required by the
MMPA. (Also, see Comment 8 and
associated response.)

Comment 5: The Council supported
issuance of the proposed permit, noted
that the Hawaii-based deep-set longline
fishery had only 1 to 2 non-fatal
interactions with humpback whales,
noted that only one humpback whale
had been observed seriously injured in
the shallow-set longline fishery, and
expressed that it was perplexed why
NMFS waited so long to make a
determination and issue a permit for
taking CNP humpback whales
incidental to HI-based longline fishing.

Response: NMFS acknowledges the
Council’s support for this permit. The
delay in issuing this permit was related
to several factors. First, a basin-wide
abundance estimate was in progress as
part of a large international study of
humpback whales, and this basin-wide
estimate had to be partitioned by stocks
recognized under the MMPA. Second,
as noted in the response to Comment 4,
the requisite negligible impact
determination must include the effect of
the total mortality and serious injury of
CNP humpback whales incidental to
commercial fishing rather than
incidental to the Hawaii-based fisheries
only. Most mortality and serious injury
has been documented in Alaska rather
than Hawaii, this mortality had to be
evaluated and reconciled among several
documents, and fishery-caused
mortality and serious injury had to be
evaluated in the context of other
human-related sources of mortality and
serious injury (due to the comparison to
PBR, which includes consideration of
all removals other than natural
mortalities). Third, staffing limitations
required conservation activities with the
Pacific Islands Region to be address in
priority order, with activities directed
toward species or stocks most at risk
receiving highest priority.

Comment 6: The Council also noted
that the CNP humpback population is
increasing, which could result in more
interactions with the HI longline fleet.
For this reason, NMFS must now
consider providing the HI-based deep-
set fishery a permit including lethal as
well as non-lethal taking.

Response: NMFS disagrees that
permitting lethal takes incidental to the

deep-set longline fishery is appropriate
at this time. Despite continued
population growth in the CNP stock of
humpback whales, the long history of
no documented lethal taking and of very
few takings of any kind suggests the
potential for increased mortality and
serious injury incidental to the deep-set
fishery, despite population growth over
the 3—year duration of the MMPA
permit, is minimal.

Comment 7: HSUS noted that NMFS
included an incorrect Internet address
for the supporting negligible impact
determination in the notice of the
proposed permit and located a draft
negligible impact determination dated
February 2010. HSUS noted the
determination should be final before
issuing a permit to a fishery.

Response: NMFS acknowledges that
the Internet address in the notice of the
proposed permit was incorrect and that
HSUS and three other organizations
were able to locate the draft negligible
impact determination. The negligible
impact determination was available in
draft form because the MMPA requires
that such a determination be completed
after public review and comment.
Accordingly, NMFS made the draft
available so that the public had the
opportunity to provide additional
information or insights before making a
final determination. The final negligible
impact determination will be released
concurrent with issuance of the permit.

Comment 8: NMFS used a minimum
estimate of mortality and serious injury
in its finding that mortality and serious
injury of CNP humpbacks incidental to
commercial fishing is having a
negligible impact on the stock. HSUS
noted that the take of large endangered
whales in most fisheries is generally
under-represented by fisher self-reports
or limited observer coverage; that NMFS
did not include entanglements observed
in Hawaii in the 2009 SAR for the CNP
stock of humpback whales, upon which
the negligible impact determination was
based. Furthermore, large whales may
become entangled in gear and break free
with gear attached; however, NMFS did
not include information on the
percentage of trips where there are
reports of lost gear.

Response: NMFS acknowledged (in
the negligible impact determination and
within the SAR) that the estimate of
mortality and serious injury is
considered a minimum estimate. The
extent of lost fishing gear was not
reported because it is not available for
most fisheries; furthermore, gear may be
lost due to many factors other than large
whale entanglements.

For several reasons, the finding of
negligible impact is reasonable in spite
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of the potential for underestimating
mortality and serious injury. First, PBR
is based upon conservative estimates of
abundance and Rmax and has a
recovery factor of 0.1. Second, the PBR
approach was thoroughly tested in
simulation trials and found to be robust
to over-estimates of Rmax,
underestimates of mortality, and low
precision of abundance and mortality
estimates. Finally, the annual rate of
increase of the stock observed in Hawaii
is reported in the SAR to be 7 percent.
Accordingly, in spite of all factors,
human-caused (including commercial
fisheries) and natural, that may be
affecting humpback whales in the North
Pacific Ocean, this stock is increasing
rapidly. For these reasons, NMFS
maintains that the negligible impact
determination is based upon reasonable
precaution. (Also, see Comment 4 and
the associated response.)

Comment 9: HSUS stated that NMFS
wrongly claims that the obligations to
develop and implement a TRP are
subject to the availability of funding.
Rather, the MMPA requires NMFS to
develop and implement a TRP for each
strategic stock of marine mammals that
interacts with fisheries that have
frequent (Category I) or occasional
(Category II) incidental mortality and
serious injury of marine mammals.
Further, MMPA section 101(a)(5)(E)
clearly requires that a TRP regardless of
what priority NMFS assigns its
development must be in existence
before incidental take may be
authorized. If NMFS cannot develop or,
at least initiate development of, a TRP
because it lacks funding, it cannot
authorize incidental take. It would be a
simple matter for NMFS to convene a
working group of the existing Take
Reduction Team (TRT) for false killer
whales, which includes the Hawaii-
based longline fisheries, to recommend
measures to reduce likelihood of
interactions with humpbacks.

Response: The CNP stock of
humpback whales is strategic. The
Hawaii-based longline fisheries are
Category I (deep-set fishery) and
Category II (shallow-set fishery).
Moreover, the List of Fisheries for 2009
and 2010 noted that CNP stock of
humpback whales was the marine
mammal species or stock for which the
shallow-set fishery had occasional
mortality and serious injury.

However, NMFS’ analysis of the
MMPA requirements and the available
information does not support
developing a TRP for humpback whales.
The CNP stock of humpback whales is
strategic because humpback whales
were listed as an endangered species
under the ESA due to the effects of

commercial whaling that ceased before
the MMPA was passed. Current human-
caused mortality of CNP humpback
whales is negligible, particularly
mortality and serious injury resulting
from longline fishing.

MMPA 118(f)(2) provides that the goal
of a TRP for a strategic stock is reduce
within 6 months of implementation the
serious injury and mortality in the
course of commercial fishing operations
to levels less than PBR. The long-term
goal of the plan is to reduce, within 5
years of its implementation, the
incidental mortality and serious injury
in the course of commercial fishing
operations to insignificant levels
approaching a zero mortality and
serious injury rate. Not only does the
best available information indicate that
neither the deep-set nor shallow-set
longline fishery incidentally kills or
seriously injures humpback whales at
levels that would require a TRP to be
developed and implemented. The 2009
SAR for the CNP stock of humpback
whales, which became available after
the 2010 LOF was prepared, shows that
there is no mortality and serious injury
of humpback whales incidental to the
deep-set longline fishery, and the PBR
for the stock is 20.4. Information
discussed in the notice of the proposed
permit and negligible impact
determination shows that mortality and
serious injury of CNP humpback whales
incidental to the shallow-set longline
fishery (0.2 whales per year) is less than
1 percent of the PBR of the stock.

Also, MMPA section 118(f) provides
that if there is insufficient funding
available to develop and implement a
take reduction plan for stocks that
interact with commercial Category I and
II fisheries, the Secretary shall give
highest priority to the development of
TRP’s for species or stocks whose level
of incidental mortality and serious
injury exceeds PBR, those that have
small population size, and those that are
declining most rapidly. NMFS has
evaluated availability of TRT funding
for the humpback whale under the
statutory criteria and determined that
there is insufficient funding available
for a TRT. Accordingly NMFS
concludes that MMPA section 118 does
not require a TRP to address mortality
and serious injury of CNP humpback
whales incidental to either the deep-set
or shallow-set longline fishery at this
time.

A TRP for CNP humpback whales is
a low priority, and MMPA section 118
does not require a TRP in this case.
However, NMFS considered, as HSUS
suggested, including humpback whales
within the scope of the TRP being
developed for false killer whales. NMFS

is aware that interactions between
odontocetes, including false killer
whales, and these Hawaii-based
longline fisheries appear related to
depredation of bait or catch in the
fisheries. Humpback whale
entanglement is more likely due to
accidental encounters with fishing gear
than depredation. Accordingly, NMFS
concluded that including humpback
whales within the scope of the TRP
would likely detract from the focus of
the TRP, which is to reduce mortality
and serious injury of false killer whales
incidental to the deep-set longline
fishery.

Dated: May 24, 2010.
James H. Lecky,
Director, Office of Protected Resources,
National Marine Fisheries Service.
[FR Doc. 2010-12916 Filed 5-27-10; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE
International Trade Administration

Civil Nuclear Trade Advisory
Committee Public Meeting

AGENCY: International Trade
Administration, DOC.

ACTION: Notice of Federal Advisory
Committee Meeting.

SUMMARY: This notice sets forth the
schedule and proposed agenda of the
next meeting of the Civil Nuclear Trade
Advisory Committee (CINTAC). The
members will discuss issues outlined in
the following agenda.

DATES: The meeting is scheduled for:
Tuesday, June 15, 2010, from 1 p.m. to
4 p.m. Eastern Daylight Time (EDT).
ADDRESSES: The meeting will be held at
the U.S. Department of Commerce,
Herbert Clark Hoover Building, 1401
Constitution Ave, NW., Washington, DC
20230.

FOR FURTHER INFORMATION CONTACT: Ms.
Sarah Lopp, Office of Energy &
Environmental Industries, International
Trade Administration, Room 4053, 1401
Constitution Ave, NW., Washington, DC
20230. (Phone: 202—482-3851; Fax:
202—-482-5665; e-mail:
Sarah.Lopp@trade.gov).

SUPPLEMENTARY INFORMATION:
Background: The CINTAC was
established under the discretionary
authority of the Secretary of Commerce
and in accordance with the Federal
Advisory Committee Act (5 U.S.C.
App.), in response to an identified need
for consensus advice from U.S. industry
to the U.S. Government regarding the
development and administration of
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programs to expand United States
exports of civil nuclear goods and
services in accordance with applicable
United States regulations, including
advice on how U.S. civil nuclear goods
and services export policies, programs,
and activities will affect the U.S. civil
nuclear industry’s competitiveness and
ability to participate in the international
market.

Topics to be considered: The agenda
for the June 15, 2010, CINTAC meeting
is as follows:

1. Welcome and introduction of
members attending for the first time.

2. Discussion of civil nuclear trade
priority issues.

3. Discussion of subcommittee work
progress on domestic competitiveness,
technologies, treaties and regulations,
advocacy, and talent and education.

Public Participation: The meeting will
be open to the public and the room is
disabled-accessible. Public seating is
limited and available on a first-come,
first-served basis. Members of the public
wishing to attend the meeting must
notify Ms. Sarah Lopp at the contact
information above by 5 p.m. EDT on
Friday, June 11, 2010, in order to pre-
register for clearance into the building.
Please specify any requests for
reasonable accommodation at least five
business days in advance of the
meeting. Last minute requests will be
accepted, but may be impossible to fill.

A limited amount of time will be
available for pertinent brief oral
comments from members of the public
attending the meeting. To accommodate
as many speakers as possible, the time
for public comments will be limited to
two (2) minutes per person, with a total
public comment period of 30 minutes.
Individuals wishing to reserve speaking
time during the meeting must contact
Ms. Lopp and submit a brief statement
of the general nature of the comments
and the name and address of the
proposed participant by 5 p.m. EDT on
Friday, June 11, 2010. If the number of
registrants requesting to make
statements is greater than can be
reasonably accommodated during the
meeting, the International Trade
Administration (ITA) may conduct a
lottery to determine the speakers.
Speakers are requested to bring at least
20 copies of their oral comments for
distribution to the participants and
public at the meeting.

Any member of the public may
submit pertinent written comments
concerning the CINTAC’s affairs at any
time before and after the meeting.
Comments may be submitted to the
Civil Nuclear Trade Advisory
Committee, Office of Energy and
Environmental Industries, Room 4053,

1401 Constitution Ave NW.,
Washington, DC 20230. To be
considered during the meeting,
comments must be received no later
than 5 p.m. EDT on Friday, June 11,
2010, to ensure transmission to the
Committee prior to the meeting.
Comments received after that date will
be distributed to the members but may
not be considered at the meeting.

Copies of CINTAC meeting minutes
will be available within 90 days of the
meeting.

Thomas Sobotta,

Deputy Assistant Secretary for
Manufacturing, Acting.

[FR Doc. 2010-12814 Filed 5-27-10; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XW66

New England Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; public meeting.

SUMMARY: The New England Fishery
Management Council’s (Council) VMS/
Enforcement Committee will meet to
consider actions affecting New England
fisheries in the exclusive economic zone
(EEZ).

DATES: The meeting will be held on
Monday, June 21, 2010 at 9:30 a.m.

ADDRESSES: The meeting will be held at
the Eastland Park Hotel, 157 High
Street, Portland, ME 04101; telephone:
(207) 775-5411; fax: (207) 775-1066.
Council address: New England
Fishery Management Council, 50 Water
Street, Mill 2, Newburyport, MA 01950.

FOR FURTHER INFORMATION CONTACT: Paul
J. Howard, Executive Director, New
England Fishery Management Council;
telephone: (978) 465—-0492.

SUPPLEMENTARY INFORMATION: The items
of discussion in the committee’s agenda
are as follows:

1. Enforcement of sectors; how to
improve dockside monitoring; one
landing per calendar day vs. 24 hours;
discuss including two state enforcement
people on the committee; marking of
fixed fishing gear regulations and also
discuss possibly reviewing and
eliminating unnecessary or duplicative
regulations.

2. Other business.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal
action during this meeting. Action will
be restricted to those issues specifically
identified in this notice and any issues
arising after publication of this notice
that require emergency action under
section 305(c) of the Magnuson-Stevens
Fishery Conservation and Management
Act, provided the public has been
notified of the Council’s intent to take
final action to address the emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Paul
J. Howard (see ADDRESSES) at least 5
days prior to the meeting date.

Authority: 16 U.S.C. 1801 et seq.

Dated: May 25, 2010.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-12935 Filed 5-27-10; 8:45 am|
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XW65

New England Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of a public meeting.

SUMMARY: The New England Fishery
Management Council’s (Council)
Groundfish Committee will meet to
consider actions affecting New England
fisheries in the exclusive economic zone
(EEZ).

DATES: The meeting will be held on
Wednesday, June 16, 2010 at 9 a.m.
ADDRESSES: The meeting will be held at
the Holiday Inn, 31 Hampshire Street,
Mansfield, MA 02048; telephone: (508)
339-2200; fax: (508) 339-1040.

Council address: New England
Fishery Management Council, 50 Water
Street, Mill 2, Newburyport, MA 01950.
FOR FURTHER INFORMATION CONTACT: Paul
J. Howard, Executive Director, New
England Fishery Management Council;
telephone: (978) 465—0492.
SUPPLEMENTARY INFORMATION: The items
of discussion in the committee(s agenda
are as follows:
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1. The Committee will review
groundfish action items for possible
inclusion in management measures
including:

eGeorges Bank yellowtail flounder
rebuilding time frame

eNew sector requests

eUpdate on status of pollock if
preliminary results from the 2010 Stock
Assessment Review Committee (SARC)
are available

eGeneral category scallop dredge
exemption for yellowtail flounder in the
Great South Channel

2. The Committee may also discuss
these additional groundfish
management issues:

eParty and charter boat limited entry
control date

eAccountability measures

oGulf of Maine winter flounder zero
possession and allocation

ePermit banks

3. The Committee will consider the
possible initiation of an amendment to
the Fishery Management Plan relating to
allocative effects and excessive control
of fishing privileges. Groundfish fleet
diversity issues and social and
economic objectives will also be
addressed.

4. Other business may also be
discussed, including a review of
seasonal rolling closures if available.

The Committee’s recommendations
will be delivered to the full Council at
its meeting in Portland, ME on June 22—
24, 2010.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal
action during this meeting. Action will
be restricted to those issues specifically
identified in this notice and any issues
arising after publication of this notice
that require emergency action under
section 305(c) of the Magnuson-Stevens
Fishery Conservation and Management
Act, provided the public has been
notified of the Council’s intent to take
final action to address the emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Paul
J. Howard (see ADDRESSES) at least 5
days prior to the meeting date.

Authority: 16 U.S.C. 1801 et seq.
Dated: May 24, 2010.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-12803 Filed 5-27-10; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A—201-838]

Seamless Refined Copper Pipe and
Tube From Mexico: Correction to
Notice of Preliminary Determination of
Sales at Less Than Fair Value and
Postponement of Final Determination

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: May 28, 2010.

FOR FURTHER INFORMATION CONTACT: ]Oy
Zhang or George McMahon, AD/CVD
Operations, Office 3, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—1168 or (202) 482—
1167, respectively.

SUPPLEMENTARY INFORMATION:

Correction

On May 12, 2010, the Department of
Commerce (“the Department”) published
in the Federal Register the following
notice: Seamless Refined Copper Pipe
and Tube From Mexico: Notice of
Preliminary Determination of Sales at
Less Than Fair Value and Postponement
of Final Determination, 75 FR 26726
(May 12, 2010) (“Mexico Preliminary
Determination”). Subsequent to the
publication of the notice in the Federal
Register, we identified an inadvertent
error in the Mexico Preliminary
Determination. Specifically, the
Department made an error by
inadvertently modifying the text within
the section titled “Scope of
Investigation,” which caused certain
terms (e.g., seamless, circular, and
refined) to be deleted from portions of
the scope language that was previously
included in the Initiation Notice. See
Seamless Refined Copper Pipe and Tube
From the People’s Republic of China
and Mexico: Initiation of Antidumping
Duty Investigations, 74 FR 55194, 55199
(October 27, 2009) (“Initiation Notice™).
For reference, below is the correct scope
language of the instant investigation.

Scope of Investigation

For the purpose of this investigation,
the products covered are all seamless
circular refined copper pipes and tubes,
including redraw hollows, greater than
or equal to 6 inches (152.4 mm) in
length and measuring less than 12.130
inches (308.102 mm) (actual) in outside
diameter (“OD”), regardless of wall
thickness, bore (e.g., smooth, enhanced
with inner grooves or ridges),

manufacturing process (e.g., hot
finished, cold-drawn, annealed), outer
surface (e.g., plain or enhanced with
grooves, ridges, fins, or gills), end finish
(e.g., plain end, swaged end, flared end,
expanded end, crimped end, threaded),
coating (e.g., plastic, paint), insulation,
attachments (e.g., plain, capped,
plugged, with compression or other
fitting), or physical configuration (e.g.,
straight, coiled, bent, wound on spools).

The scope of this investigation covers,
but is not limited to, seamless refined
copper pipe and tube produced or
comparable to the American Society for
Testing and Materials (“ASTM”) ASTM—
B42, ASTM-B68, ASTM-B75, ASTM—
B88, ASTM-B88M, ASTM-B188,
ASTM-B251, ASTM-B251M, ASTM-
B280, ASTM-B302, ASTM-B306,
ASTM-359, ASTM-B743, ASTM-B819,
and ASTM-B903 specifications and
meeting the physical parameters
described therein. Also included within
the scope of this investigation are all
sets of covered products, including “line
sets” of seamless refined copper tubes
(with or without fittings or insulation)
suitable for connecting an outdoor air
conditioner or heat pump to an indoor
evaporator unit. The phrase “all sets of
covered products” denotes any
combination of items put up for sale
that is comprised of merchandise
subject to the scope.

“Refined copper” is defined as: (1)
Metal containing at least 99.85 percent
by weight of copper; or (2) metal
containing at least 97.5 percent by
weight of copper, provided that the
content by weight of any other element
does not exceed the following limits:

Limiting content

Element percentgby weight
Ag—Silver .........ccoueee. 0.25
As—Arsenic .......cccee.e... 0.5
Cd—Cadmium .............. 1.3
Cr—Chromium .............. 1.4
Mg—Magnesium ........... 0.8
Pb—Lead .......ccccevnnnnns 1.5
S—Sulfur ..ooeeeee. 0.7
SN—TiN e 0.8
Te—Tellurium ............... 0.8
ZN—ZINC ccveveeeeeeeeeenes 1.0
Zr—Zirconium ............... 0.3
Other elements (each) .. 0.3

Excluded from the scope of this
investigation are all seamless circular
hollows of refined copper less than 12
inches in length whose OD (actual)
exceeds its length.

The products subject to this
investigation are currently classifiable
under subheadings 7411.10.1030 and
7411.10.1090 of the Harmonized Tariff
Schedule of the United States
(“HTSUS”). Products subject to this
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investigation may also enter under
HTSUS subheadings 7407.10.1500,
7419.99.5050, 8415.90.8065, and
8415.90.8085. Although the HTSUS
subheadings are provided for
convenience and customs purposes, the
written description of the scope of this
investigation is dispositive.

Conclusion

The Department clarifies that the
“Scope of Investigation” section of the
Mexico Preliminary Determination was
unintentionally modified and no
changes to the scope of this
investigation have occurred pursuant to
the Mexico Preliminary Determination.
Therefore, the scope language stated in
the Initiation Notice reflects the scope of
this investigation. This notice is issued
and published in accordance with
sections 733(f) and 777(i)(1) of the Tariff
Act of 1930, as amended.

Dated: May 21, 2010.
Ronald K. Lorentzen,
Deputy Assistant Secretary for Import
Administration.
[FR Doc. C1-2010-12959 Filed 5-27-10; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-X045

Marine Mammals; receipt of
application for permit amendment

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice.

SUMMARY: Notice is hereby given that Dr.
Peter Tyack, Woods Hole
Oceanographic Institution, Woods Hole,
MA has applied for an amendment to
Permit No. 14241 to conduct research
on marine mammals.

ADDRESSES: The application and related
documents are available for review by
selecting “Records Open for Public
Comment” from the Features box on the
Applications and Permits for Protected
Species home page, https://
apps.nmfs.noaa.gov, and then selecting
File No. 14241 from the list of available
applications.

These documents are also available
upon written request or by appointment
in the following office(s):

Permits, Conservation and Education
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910; phone
(301)713-2289; fax (301)713-0376;

Northeast Region, NMFS, 55 Great
Republic Drive, Gloucester, MA 01930;
phone (978)281-9300; fax (978)281—
9333; and

Southeast Region, NMFS, 263 13th
Avenue South, Saint Petersburg, Florida
33701; phone (727)824-5312; fax
(727)824-5300.

FOR FURTHER INFORMATION CONTACT:
Tammy Adams or Carrie Hubard,
(301)713-2289.

SUPPLEMENTARY INFORMATION: The
subject amendment to Permit No. 14241
is requested under the authority of the
Marine Mammal Protection Act of 1972,
as amended (16 U.S.C. 1361 et seq.), and
the regulations governing the taking and
importing of marine mammals (50 CFR
part 216.

Permit No. 14241, issued on July 15,
2009 (74 FR 3668), authorizes the
permit holder to conduct research on
cetacean behavior, sound production,
and responses to sound. The research
methods include tagging marine
mammals with an advanced digital
sound recording tag that records the
acoustic stimuli an animal hears and
measures vocalization, behavior, and
physiological parameters. Research also
involves conducting sound playbacks in
a carefully controlled manner and
measuring animals’ responses. The
principal study species are beaked
whales, especially Cuvier’s beaked
whale (Ziphius cavirostris), and large
delphinids such as long-finned pilot
whales (Globicephala melas), although
other small cetacean species may also be
studied. The locations for the field work
are the Mediterranean Sea, waters off of
the mid-Atlantic United States, and
Cape Cod Bay. The permit is valid
through July 31, 2014.

The permit holder is requesting the
permit be amended to: (1) include
authorization for collection of a skin
and blubber biopsy sample from some
animals that are already authorized to
be tagged; (2) add new species for
existing projects involving tagging,
playbacks, and behavioral observations;
and (3) modify and clarify tagging and
playback protocols and mitigation for
when dependent calves are present. The
new species for the Mediterranean Sea-
based project are Blainville’s beaked
whale (Mesoplodon densirostris),
Cuvier’s beaked whale, short-finned
pilot whale (Globicephala
macrorhynchus), long-finned pilot
whale, Risso’s dolphin (Grampus
griseus), and false killer whale
(Pseudorca crassidens). The new
species for the project based off Cape
Hatteras, North Carolina are True’s
beaked whale (M. mirus), Gervais’
beaked whale (M. europaeus),

Blainville’s beaked whale, bottlenose
dolphin (Tursiops truncatus), Risso’s
dolphin, short-beaked common dolphin
(Delphinus delphis), and Cuvier’s
beaked whale. The amendment would
be valid through the current expiration
date of the permit.

In compliance with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), an initial
determination has been made that the
activity proposed is categorically
excluded from the requirement to
prepare an environmental assessment or
environmental impact statement.

Concurrent with the publication of
this notice in the Federal Register,
NMFS is forwarding copies of this
application to the Marine Mammal
Commission and its Committee of
Scientific Advisors.

Dated: May 24, 2010.

Tammy C. Adams,

Acting Chief, Permits, Conservation and
Education Division, Office of Protected
Resources, National Marine Fisheries Service.

[FR Doc. 2010-12824 Filed 5-27-10; 8:45 am]|
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XW44

Schedules for Atlantic Shark
Identification Workshops and
Protected Species Safe Handling,
Release, and Identification Workshops

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public workshops.

SUMMARY: Free Atlantic Shark
Identification Workshops and Protected
Species Safe Handling, Release, and
Identification Workshops will be held in
July, August, and September of 2010.
Certain fishermen and shark dealers are
required to attend a workshop to meet
regulatory requirements and maintain
valid permits. Specifically, the Atlantic
Shark Identification Workshop is
mandatory for all federally permitted
Atlantic shark dealers. The Protected
Species Safe Handling, Release, and
Identification Workshop is mandatory
for vessel owners and operators who use
bottom longline, pelagic longline, or
gillnet gear, and who have also been
issued shark or swordfish limited access
permits. Additional free workshops will
be held in 2010.
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DATES: The Atlantic Shark Identification
Workshops will be held July 8, August
5, and September 2, 2010.

The Protected Species Safe Handling,
Release, and Identification Workshops
will be held July 21, July 28, August 11,
August 25, September 15, and
September 22, 2010.

See SUPPLEMENTARY
INFORMATION for further details.

ADDRESSES: The Atlantic Shark
Identification Workshops will be held in
Jefferson, LA; Panama City, FL; and
Wilmington, NC.

The Protected Species Safe Handling,
Release, and Identification Workshops
will be held in Clearwater, FL; Corpus
Christi, TX; Wilmington, NC; Boston,
MA; Manahawkin, NJ; and Kenner, LA.

See SUPPLEMENTARY
INFORMATION for further details on
workshop locations.

FOR FURTHER INFORMATION CONTACT:
Richard A. Pearson by phone: (727)
824-5399, or by fax: (727) 824-5398.
SUPPLEMENTARY INFORMATION: The
workshop schedules, registration
information, and a list of frequently
asked questions regarding these
workshops are posted on the Internet at:
http://www.nmfs.noaa.gov/sfa/hms/
workshops/.

Atlantic Shark Identification
Workshops

Since January 1, 2008, Atlantic shark
dealers have been prohibited from
receiving, purchasing, trading, or
bartering for Atlantic sharks unless a
valid Atlantic Shark Identification
Workshop certificate is on the premises
of each business listed under the shark
dealer permit which first receives
Atlantic sharks (71 FR 58057; October 2,
2006). Dealers who attend and
successfully complete a workshop are
issued a certificate for each place of
business that is permitted to receive
sharks. These certificate(s) are valid for
3 years. Approximately 45 free Atlantic
Shark Identification Workshops have
been conducted since January 2007.

Currently permitted dealers may send
a proxy to an Atlantic Shark
Identification Workshop. However, if a
dealer opts to send a proxy, the dealer
must designate a proxy for each place of
business covered by the dealer’s permit
which first receives Atlantic sharks.
Only one certificate will be issued to
each proxy. A proxy must be a person
who is currently employed by a place of
business covered by the dealer’s permit;
is a primary participant in the
identification, weighing, and/or first
receipt of fish as they are offloaded from
a vessel; and who fills out dealer
reports. Atlantic shark dealers are

prohibited from renewing a Federal
shark dealer permit unless a valid
Atlantic Shark Identification Workshop
certificate for each business location
which first receives Atlantic sharks has
been submitted with the permit renewal
application. Additionally, trucks or
other conveyances which are extensions
of a dealer’s place of business must
possess a copy of a valid dealer or proxy
Atlantic Shark Identification Workshop
certificate.

Workshop Dates, Times, and Locations

1. July 8, 2010, 12 p.m. - 5 p.m.,
Rosedale Branch Library, 4036 Jefferson
Highway, Jefferson, LA 70121.

2. August 5, 2010, 12 p.m. - 5 p.m.,
National Marine Fisheries Service
Library, 3500 Delwood Beach Road,
Panama City, FL. 32408.

3. September 2, 2010, 12 p.m. - 5 p.m.,
Comfort Inn (UNC-Wilmington), 151
South College Road, Wilmington, NC
28403.

Registration

To register for a scheduled Atlantic
Shark Identification Workshop, please
contact Eric Sander at
esander@peoplepc.com or at (386) 852—
8588.

Registration Materials

To ensure that workshop certificates
are linked to the correct permits,
participants will need to bring specific
items to the workshop:

o Atlantic shark dealer permit
holders must bring proof that the
attendee is an owner or agent of the
business (such as articles of
incorporation), a copy of the applicable
permit, and proof of identification.

e Atlantic shark dealer proxies must
bring documentation from the permitted
dealer acknowledging that the proxy is
attending the workshop on behalf of the
permitted Atlantic shark dealer for a
specific business location, a copy of the
appropriate valid permit, and proof of
identification.

Workshop Objectives

The Atlantic Shark Identification
Workshops are designed to reduce the
number of unknown and improperly
identified sharks reported in the dealer
reporting form and increase the
accuracy of species-specific dealer-
reported information. Reducing the
number of unknown and improperly
identified sharks will improve quota
monitoring and the data used in stock
assessments. These workshops will train
shark dealer permit holders or their
proxies to properly identify Atlantic
shark carcasses.

Protected Species Safe Handling,
Release, and Identification Workshops

Since January 1, 2007, shark limited-
access and swordfish limited-access
permit holders who fish with longline
or gillnet gear have been required to
submit a copy of their Protected Species
Safe Handling, Release, and
Identification Workshop certificate in
order to renew either permit (71 FR
58057; October 2, 2006). These
certificate(s) are valid for 3 years. As
such, vessel owners who have not
already attended a workshop and
received a NMFS certificate, or vessel
owners whose certificate(s) will expire
prior to the next permit renewal, must
attend a workshop to fish with, or
renew, their swordfish and shark
limited-access permits. Additionally,
new shark and swordfish limited-access
permit applicants who intend to fish
with longline or gillnet gear must attend
a Protected Species Safe Handling,
Release, and Identification Workshop
and submit a copy of their workshop
certificate before either of the permits
will be issued. Approximately 88 free
Protected Species Safe Handling,
Release, and Identification Workshops
have been conducted since 2006.

In addition to certifying vessel
owners, at least one operator on board
vessels issued a limited-access
swordfish or shark permit that uses
longline or gillnet gear is required to
attend a Protected Species Safe
Handling, Release, and Identification
Workshop and receive a certificate.
Vessels that have been issued a limited-
access swordfish or shark permit and
that use longline or gillnet gear may not
fish unless both the vessel owner and
operator have valid workshop
certificates onboard at all times. The
certificate(s) are valid for 3 years. As
such, vessel operators who have not
already attended a workshop and
received a NMFS certificate, or vessel
operators whose certificate(s) will
expire prior to their next fishing trip,
must attend a workshop to operate a
vessel with swordfish and shark
limited-access permits that uses with
longline or gillnet gear.

Workshop Dates, Times, and Locations

1. July 21, 2010, 9 a.m. - 5 p.m.,
Holiday Inn, 3535 Ulmerton Road,
Clearwater, FL 33762.

2. July 28, 2010, 9 a.m. - 5 p.m.,
Holiday Inn, 5549 Leopard Street,
Corpus Christi, TX 78408.

3. August 11, 2010, 9 a.m. - 5 p.m.,
Hilton Garden Inn, 6745 Rock Spring
Road, Wilmington, NC 28405.

4. August 25, 2010, 9 a.m. - 5 p.m.,
Hilton Inn (at Boston Logan airport), 1
Hotel Drive, Boston, MA 02128.
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5. September 15, 2010, 9 a.m. - 5 p.m.,
Holiday Inn, 151 Route 72 East,
Manahawkin, NJ 08020.

6. September 22, 2010, 9 a.m. - 5 p.m.,
Hilton Inn (at New Orleans Louis
Armstrong airport), 901 Airline Drive,
Kenner, LA 70062.

Registration

To register for a scheduled Protected
Species Safe Handling, Release, and
Identification Workshop, please contact
Angler Conservation Education at (386)
682—-0158.

Registration Materials

To ensure that workshop certificates
are linked to the correct permits,
participants will need to bring specific
items with them to the workshop:

e Individual vessel owners must
bring a copy of the appropriate
swordfish and/or shark permit(s), a copy
of the vessel registration or
documentation, and proof of
identification.

e Representatives of a business
owned or co-owned vessel must bring
proof that the individual is an agent of
the business (such as articles of
incorporation), a copy of the applicable
swordfish and/or shark permit(s), and
proof of identification.

e Vessel operators must bring proof
of identification.

Workshop Objectives

The Protected Species Safe Handling,
Release, and Identification Workshops
are designed to teach longline and
gillnet fishermen the required
techniques for the safe handling and
release of entangled and/or hooked
protected species, such as sea turtles,
marine mammals, and smalltooth
sawfish. In an effort to improve
reporting, the proper identification of
protected species will also be taught at
these workshops. Additionally,
individuals attending these workshops
will gain a better understanding of the
requirements for participating in these
fisheries. The overall goal of these
workshops is to provide participants
with the skills needed to reduce the
mortality of protected species, which
may prevent additional regulations on
these fisheries in the future.

Grandfathered Permit Holders

Participants in the industry-sponsored
workshops on safe handling and release
of sea turtles that were held in Orlando,
FL (April 8, 2005), and in New Orleans,
LA (June 27, 2005), were issued a
NOAA workshop certificate in
December 2006 that was valid for 3
years. These workshop certificates have
expired. Vessel owners and operators

whose certificates expire prior to the
next permit renewal or fishing trip must
attend a workshop, successfully
complete the course, and obtain a new
certificate in order to fish with or renew
their limited-access shark and limited-
access swordfish permits. Failure to
provide a valid NOAA workshop
certificate could result in a permit
denial.

Dated: May 24, 2010.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-12919 Filed 5-27-10; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE
International Trade Administration

Department of Commerce: Trade
Promotion Coordinating Committee
Renewable Energy and Energy
Efficiency Export Strategy To Support
the National Export Initiative

AGENCY: International Trade
Administration, Department of
Commerce.

ACTION: Notice and request for comment.

SUMMARY: In order to support President
Obama’s National Export Initiative
(NEI), the interagency Trade Promotion
Coordinating Committee’s (TPCC)
Renewable Energy and Energy
Efficiency Working Group is developing
a U.S. Renewable Energy and Energy
Efficiency Export Strategy (the Strategy)
to guide U.S. government programs
supporting U.S. renewable energy and
energy efficiency companies wishing to
compete for sales abroad. The Strategy
focuses on increasing exports of goods
and services related to renewable energy
and energy efficiency. Not included in
this initiative are all goods and services
that relate to the transport sector,
including biofuels and biofuel
feedstock.

The TPCC Renewable Energy and
Energy Efficiency Working Group seeks
input from private businesses, trade
associations, academia, labor
organizations, non-governmental
organizations, and other interested
parties regarding foreign or domestic
policies or conditions of competition
that impede exports faced by exporters
of the relevant goods and services;
effectiveness or ineffectiveness of
Federal government programs
supporting U.S. exports of renewable
energy and energy efficiency
technology, including specific
experiences with such Federal
government programs; specific ways in

which the Federal government can
improve its programs to support exports
of U.S. goods and services related to
renewable energy and energy efficiency;
Federal activities and programs that
would benefit from increased
interagency cooperation; and generally
how the Federal government can better
help U.S. businesses export more
renewable energy and energy efficiency
technologies.

This input will be used to help guide
the TPCC in its formulation of the
strategy that will support the NEI, with
the goal of doubling U.S. exports by
2015.

DATES: Comments must be received by
11:59 p.m. on July 10, 2010, to be
considered.

ADDRESSES: To provide input to the
TPCC Renewable Energy and Energy
Efficiency Working Group, please send
comments by post, e-mail or fax to the
attention of Julius Svoboda, Office of
Energy & Environmental Industries,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Ave., NW., Room 4053,
Washington, DC 20230; 202—482-4152;
e-mail newenergy@trade.gov; fax 202—
482-5665. Electronic responses should
be submitted in Microsoft Word format.
Information identified as confidential
will be protected to the extent permitted
by law.

SUPPLEMENTARY INFORMATION: On March
11, 2010, President Obama issued
Executive Order 13534, which created
the NEI in order to enhance and
coordinate Federal efforts to facilitate
the creation of jobs in the United States
through the promotion of exports and to
ensure the effective use of Federal
resources in support of these goals, The
Executive Order created the Export
Promotion Cabinet, which coordinates
with the TPCC, to provide the President
a comprehensive plan within 180 days
to carry out the goals of the NEI. In
response to Executive Order 13534, and
with a view to increasing the amount of
U.S. exports related to Renewable
Energy and Energy Efficiency, the TPCC
Working Group on Renewable Energy
and Energy Efficiency has agreed to
prepare, in conjunction with other
relevant TPCC Working Groups, a
National Renewable Energy and Energy
Efficiency Export Strategy for
consideration by the Export Promotion
Cabinet for inclusion in the NEI
implementation plan. The Strategy will
entail: (1) An evaluation of the current
global renewable energy and energy
efficiency energy market; (2) an analysis
of overlaps and gaps in Federal
government programs designed to boost
exports related to renewable energy and
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energy efficiency; and (3) goals of the
TPCC Working Group on Renewable
Energy and Energy Efficiency
supporting the sector. The Strategy will
be completed in September 2010 to
coincide with the release of the first NEI
report to the President.

The Trade Promotion Coordinating
Committee—The TPCC is an
interagency committee that coordinates
the development of U.S. Government
trade promotion policies and programs.
The TPCC is composed of
representatives from 20 Federal
agencies. The Department of Commerce
and the Department of Energy co-chair
the TPCC Renewable Energy and Energy
Efficiency Working Group. Other
Working Group agencies include the
Export-Import Bank, the Overseas
Private Investment Corporation, the U.S.
Trade and Development Agency, the
Small Business Administration, the
Departments of Agriculture, State, and
Labor, and the Office of the U.S. Trade
Representative.

The TPCC Renewable Energy and
Energy Efficiency Working Group—The
Renewable Energy and Energy
Efficiency Working Group is a sub-
group of the TPCC focused on the
coordination and development of
government-wide export assistance to
goods and services related to renewable
energy and energy efficiency. The
Renewable Energy and Energy
Efficiency Working Group held its first
meeting on January 22, 2010.

The National Export Initiative—NEI is
an Obama Administration initiative to
improve conditions that directly affect
the private sector’s ability to export. The
NEI is intended to meet the
Administration’s goal of doubling
exports over the next 5 years by working
to remove export barriers, by helping
firms—especially small businesses—
overcome the hurdles to entering new
export markets, assisting with financing,
and in general by pursuing a
government-wide approach to export
advocacy abroad, among other steps.

Edward A. O’'Malley,

Director, Office of Energy and Environmental
Industries, International Trade
Administration, U.S. Department of
Commerce.

[FR Doc. 2010-12982 Filed 5-27-10; 8:45 am]

BILLING CODE P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List Proposed Additions
and Deletion

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Proposed Additions to and
Deletion From the Procurement List.

SUMMARY: The Committee is proposing
to add to the Procurement List products
to be furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities, and to
delete a service previously furnished by
such agency.

COMMENTS MUST BE RECEIVED ON OR
BEFORE: 6/28/2010.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia, 22202—-3259.

FOR FURTHER INFORMATION OR TO SUBMIT
COMMENTS CONTACT: Barry S. Lineback,
Telephone: (703) 603—-7740, Fax: (703)
603—0655, or e-mail
CMTEFedReg@AbilityOne.gov.

SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41
U.S.C. 47(a)(2) and 41 CFR 51-2.3. Its
purpose is to provide interested persons
an opportunity to submit comments on
the proposed actions.

Additions

If the Committee approves the
proposed additions, the entities of the
Federal Government identified in this
notice will be required to furnish the
products listed below from nonprofit
agencies employing persons who are
blind or have other severe disabilities.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. If approved, the action will not
result in any additional reporting,
recordkeeping or other compliance
requirements for small entities other
than the small organizations that will
furnish the products to the Government.

2. If approved, the action will result
in authorizing small entities to furnish
the products to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the products proposed
for addition to the Procurement List.

Comments on this certification are
invited. Commenters should identify the
statement(s) underlying the certification
on which they are providing additional
information.

End of Certification

The following products are proposed
for addition to Procurement List to be
furnished by the nonprofit agencies
listed:

Products

NSN: 7530-01-285-8355—Padded, yellow, 4
x 6” unruled self stick notes.

NSN: 7530-01-385-7560—Padded, bright, 1-
1/2 x 2” self stick notes.

NPA: Association for the Blind & Visually
Impaired & Goodwill Ind. of Greater
Rochester, Rochester, NY.

Contracting Activity: Federal Acquisition
Service, GSA/FSS OFC SUP CTR—Paper
Products, New York, NY.

Coverage: A-List for the Total Government
Requirement as aggregated by the GSA/
FSS OFC SUP CTR—Paper Products.

Peel N Stick Kit

NSN: 7220-01-579-6870.

NSN: 7220-01-579-6875.

NSN: 7220-01-579-6876.

NSN: 7220-01-579-6877.

NSN: 7220-01-579-6880.

NPA: Louisiana Association for the Blind,
Shreveport, LA.

Contracting Activity: Federal Acquisition
Service, GSA/FSS Household and
Industrial Furniture, Arlington, VA.

Coverage: B-List for the Broad Government
Requirement as aggregated by the GSA/
FSS Household and Industrial Furniture.

Pen, Ballpoint, Retractable

NSN: 7520-00-NIB-2091—3/PG, 1.0 mm
medium point, blue ink.

NSN: 7520-00-NIB-2092—3/PG, 1.0 mm
medium point, black ink.

NSN: 7520-00-NIB-2093—3/PG, 0.7 mm
fine point, blue ink.

NSN: 7520-00-NIB-2094—3/PG, 0.7 mm
fine point, black ink.

NSN: 7520-00-NIB-2097—6/PG, 1.0 mm
medium point, black ink.

NSN: 7520-00-NIB-2098—6/PG, 1.0 mm
medium point, blue ink.

Coverage: A-List for the Total Government
Requirement as aggregated by the GSA/
FSS OFC SUP CTR—PAPER
PRODUCTS.

NSN: 7520-00-NIB-2099—6/PG, 1.0 mm
medium point, asst. color ink—2 ea of 3
colors.

Coverage: B-List for the Broad Government
Requirement as aggregated by the GSA/
FSS OFC SUP CTR—Paper Products.

NPA: Industries for the Blind, Inc., West
Allis, WI.

Contracting Activity: Federal Acquisition
Service, GSA/FSS OFC SUP CTR—Paper
Products, New York, NY.

Deletion

Regulatory Flexibility Act Certification

I certify that the following action will not
have a significant impact on a substantial
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number of small entities. The major factors
considered for this certification were:

1. If approved, the action will not result in
additional reporting, recordkeeping or other
compliance requirements for small entities.

2. If approved, the action may result in
authorizing small entities to provide a service
to the Government.

3. There are no known regulatory
alternatives which would accomplish the
objectives of the Javits-Wagner-O’Day Act (41
U.S.C. 46—48c) in connection with a service
proposed for deletion from the Procurement
List.

End of Certification

The following service is proposed for
deletion from the Procurement List:
Service

Service Type/Location: Food Service
Attendant, Brunswick Naval Air Station:
Building 201, New Brunswick, ME.

NPA: Pathways, Inc., Auburn, ME.

Contracting Activity: Dept. of the Navy, U.S.
Fleet Forces Command, Norfolk, VA.

Barry S. Lineback,

Director, Business Operations.

[FR Doc. 2010-12898 Filed 5-27-10; 8:45 am]
BILLING CODE 6353-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List Addition

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Addition to the Procurement
List.

SUMMARY: This action adds to the
Procurement List a service to be
provided by nonprofit agencies
employing persons who are blind or
have other severe disabilities.

DATES: Effective Date: June 28, 2010.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia, 22202-3259.

FOR FURTHER INFORMATION CONTACT:
Barry S. Lineback, Telephone: (703)
603—7740, Fax: (703) 603—0655, or e-
mail CMTEFedReg@AbilityOne.gov.
SUPPLEMENTARY INFORMATION:

Addition

On 12/18/2009 (74 FR 67176—67177),
the Committee for Purchase From
People Who Are Blind or Severely
Disabled published a notice of proposed
addition to the Procurement List.

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
the service and impact of the addition

on the current or most recent
contractors, the Committee has
determined that the service listed below
is suitable for procurement by the
Federal Government under 41 U.S.C.
46—48c and 41 CFR 51-2.4.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will provide a service
to the Government.

2. The action will result in
authorizing small entities to provide a
service to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with this service proposed
for addition to the Procurement List.

End of Certification

Accordingly, the following service is
added to the Procurement List:

Service

Service Type: Contract Management
Administrative Support Services
Associated with Contract Closeout.

Service Locations: Specified Department of
Defense (DoD) locations. Requiring
activities and locations will be specified
in this Notice or by Committee
administrative action. Current DoD
requiring activities and specified
locations are Fort Sam Houston, TX; JCC/
TA Garcia Building, San Antonio, TX;
MICC-USAR-CENTER-FORT DIX, NJ
(Offsite Location: 10360 Drummond
Road Philadelphia, PA). Additional DoD
requiring activities and specified
locations will be identified in the
Committee’s Procurement List, available
at http://www.abilityone.gov.

Contracting Activity: Mission & Installation
Contracting Command Center, Fort
Knox, KY.

NPA: NIB.

Barry S. Lineback,

Director, Business Operations.

[FR Doc. 2010-12899 Filed 5-27-10; 8:45 am]
BILLING CODE 6353-01-P

COMMODITY FUTURES TRADING
COMMISSION

Sunshine Act Meetings

TIME AND DATE: 11 a.m., Friday, June 4,
2010.

PLACE: 1155 21st St., NW., Washington,
DC, 9th Floor Commission Conference
Room.

STATUS: Closed.

MATTERS TO BE CONSIDERED: Surveillance
Matters.

CONTACT PERSON FOR MORE INFORMATION:
Sauntia S. Warfield, 202—-418-5084.

Sauntia S. Warfield,
Assistant Secretary of the Commission.

[FR Doc. 2010-13076 Filed 5-26-10;
4:15 pm]
BILLING CODE 6351-01-P

COMMODITY FUTURES TRADING
COMMISSION

Sunshine Act Meetings

TIME AND DATE: 11 a.m., Friday June 25,
2010.

PLACE: 1155 21st St., NW., Washington,
DC, 9th Floor Commission Conference
Room.

STATUS: Closed.

MATTERS TO BE CONSIDERED:
Surveillance Matters.

CONTACT PERSON FOR MORE INFORMATION:
Sauntia S. Warfield, 202—-418-5084.

Sauntia S. Warfield,
Assistant Secretary of the Commission.

[FR Doc. 2010-13082 Filed 5-26—10; 4:15 pm]
BILLING CODE 6351-01-P

COMMODITY FUTURES TRADING
COMMISSION

Sunshine Act Meetings

TIME AND DATE: 11 a.m., June 18, 2010.
PLACE: 1155 21st St., NW., Washington,
DC, 9th Floor Commission Conference
Room.

STATUS: Closed.

MATTERS TO BE CONSIDERED: Surveillance
Matters.

CONTACT PERSON FOR MORE INFORMATION:
Sauntia S. Warfield, 202—418-5084.

Sauntia S. Warfield,

Assistant Secretary of the Commission.
[FR Doc. 2010-13086 Filed 5-26-10; 4:15 pm]
BILLING CODE 6351-01-P

COMMODITY FUTURES TRADING
COMMISSION

Sunshine Act Meetings

TIME AND DATE: 2 p.m., Wednesday, June
16, 2010.

PLACE: 1155 21st St., NW., Washington,
DC, 9th Floor Commission Conference
Room.
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STATUS: Closed.
MATTERS TO BE CONSIDERED:
Enforcement Matters.

CONTACT PERSON FOR MORE INFORMATION:
Sauntia S. Warfield, 202—-418-5084.

Sauntia S. Warfield,
Assistant Secretary of the Commission.

[FR Doc. 2010-13084 Filed 5-26—10; 4:15 pm]
BILLING CODE 6351-01-P

COUNCIL ON ENVIRONMENTAL
QUALITY

Review of MMS NEPA Policies,
Practices, and Procedures for OCS Oil
and Gas Exploration and Development

AGENCY: Council on Environmental
Quality.

ACTION: Notice of Review and Request
for Public Comment.

COMMODITY FUTURES TRADING
COMMISSION

Sunshine Act Meetings

TIME AND DATE: 11 a.m., Friday, June 11,
2010.

PLACE: 1155 21st St., NW., Washington,
DC, 9th Floor Commission Conference
Room.

STATUS: Closed.

MATTERS TO BE CONSIDERED: Surveillance
Matters.

CONTACT PERSON FOR MORE INFORMATION:
Sauntia S. Warfield, 202—418-5084.

Sauntia S. Warfield,

Assistant Secretary of the Commission.
[FR Doc. 2010-13079 Filed 5-26-10; 4:15 pm]
BILLING CODE 6351-01-P

CONSUMER PRODUCT SAFETY
COMMISSION

Sunshine Act Meetings

TIME AND DATE: Wednesday, June 2,
2010; 2 p.m.—4 p.m.

PLACE: Hearing Room 420, Bethesda
Towers, 4330 East West Highway,
Bethesda, Maryland.

STATUS: Closed to the Public.
Matters To Be Considered
Compliance Status Report

The Commission staff will brief the
Commission on the status of compliance
matters.

For a recorded message containing the
latest agenda information, call (301)
504-7948.

CONTACT PERSON FOR MORE INFORMATION:
Todd A. Stevenson, Office of the
Secretary, U.S. Consumer Product
Safety Commission, 4330 East West
Highway, Bethesda, MD 20814 (301)
504-7923.

Dated: May 25, 2010.
Todd A. Stevenson,
Secretary.
[FR Doc. 2010-13064 Filed 5-26—10; 4:15 pm]
BILLING CODE 6355-01-P

SUMMARY: On May 17, 2010, the Council
on Environmental Quality (CEQ)
informed the Department of the Interior
(DOI) that CEQ was conducting a 30 day
review National Environmental Policy
Act (NEPA) policies, practices, and
procedures for the Minerals
Management Service (MMS) decisions
for Outer Continental Shelf (OCS) oil
and gas exploration and development.

This review of MMS NEPA policies,
practices and procedures is being
conducted as a result of the oil spill
from the Deepwater Horizon well and
drilling rig in the Gulf of Mexico. The
purpose of this review is to ascertain
how MMS applies NEPA in its
management of Outer Continental Shelf
oil and gas exploration and
development and make
recommendations for revisions. The
scope of the review is intended to be
holistic, i.e. from leasing decisions to
drilling and production.

In line with CEQ’s effort to engage the
public in the NEPA process and the
President’s Open Government Initiative,
this notice is also a solicitation for
public comment on the review process
undertaken by CEQ as well as on
current MMS NEPA policies, practices,
and procedures regarding Outer
Continental Shelf oil and gas
exploration and development. Public
participation in this review effort will
benefit this specific review process, the
MMS NEPA implementation, CEQ’s
overall effectiveness in overseeing
NEPA, and the environmental and
social consequences of government
activity.

DATES: Comments should be submitted
as soon as possible on the CEQ review,
recognizing that the review is to be
completed June 17, 2010.

ADDRESSES: All relevant information
related to MMS NEPA procedures and
the review process is available at http://
www.whitehouse.gov/ceq/initiatives/
nepa. Comments on the procedures and
review should be submitted
electronically at the above URL or to
hgreczmiel@ceq.eop.gov or in writing to
Associate Director for NEPA Oversight,
Council on Environmental Quality, 722
Jackson Place NW., Washington, DC
20503.

FOR FURTHER INFORMATION CONTACT:
Horst Greczmiel, Associate Director for
NEPA Oversight, Council on
Environmental Quality, at (202) 395—
5750.

SUPPLEMENTARY INFORMATION:

NEPA and Offshore Drilling

Enacted in 1970, NEPA mandates that
Federal agencies consider the
environmental impacts of their
proposed actions during all stages of
decision making, from planning to
implementation. NEPA is a fundamental
decision-making tool used to harmonize
our economic, environmental, and
social aspirations and is a cornerstone of
our Nation’s efforts to protect the
environment. NEPA applies to every
stage of Federal decision making related
to offshore oil and gas exploration and
development. When an agency proposes
an action, it must determine if the
action has the potential to affect the
quality of the human environment.
Agencies then apply one of three levels
of NEPA analysis. They may: Prepare an
Environmental Impact Statement (EILS)
when the agency projects the proposed
action has the potential for significant
environmental impacts; apply a
Categorical Exclusion (CE) when the
agency has previously established a CE
based on its determination that
proposed action falls within the
categories of actions described in the CE
which the agency has found do not
typically result in individually or
cumulatively significant environmental
effects or impacts; or the agency
prepares an Environmental Assessment
(EA) to determine whether it can make
a Finding of No Significant Impact or
proceed to prepare an EIS.

Under the Outer Continental Shelf
Lands Act, MMS has implemented a
process for oil and gas development
consisting of the following stages: (1)
Preparing a nationwide 5-year oil and
gas development program, (2) planning
for and holding a specific lease sale, (3)
approving a company’s exploration
plan, and (4) approving a company’s
development and production plan.
MMS is required to apply NEPA during
each of these stages, beginning with the
initial planning of outer continental
shelf leasing and ending with a decision
on a specific well. The sequence of
NEPA analyses is informed by the CEQ
Regulations Implementing the
Procedural Requirements of the
National Environmental Policy Act, 40
CFR parts 1500-1508 available at
http://ceq.hss.doe.gov/ceq_regulations/
regulations.html. Specifically, 40 CFR
1502.20, discusses “tiering,” a strategy
used to avoid repetitive discussions of
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the same issues, and to prevent
unnecessary duplication of work by
reviewers, as the NEPA reviews progress
from a broad program to a site specific
action. In the case of the Gulf of Mexico
leases, MMS prepared several tiered
NEPA analyses (see NEPA
environmental review documents
available at http://www.mms.gov/5-
year/2007-2012BackgroundDocs.htm
and http://www.gomr.mms.gov/homepg/
regulate/environ/nepa/
nepaprocess.html).

Environmental Impact Statements
(EIS), the most intensive level of
analysis, were prepared at two decision
points. First, in April 2007, MMS
prepared a broad “programmatic” EIS on
the Outer Continental Shelf Oil and Gas
Leasing Program for 2007-2012. Also, in
April 2007, MMS prepared an EIS for
the Gulf of Mexico OCS Oil and Gas
Lease Sales in the Western and Central
Planning Areas, the “multi-sale” EIS.

In October 2007, MMS completed
another NEPA analysis, an
Environmental Assessment (EA), under
the multi-sale EIS, for Central Gulf of
Mexico Lease Sale 206. This is the sale
in which the lease was issued for the
location that includes the Deepwater
Horizon well. MMS previously
approved BP’s development operations
based on a programmatic EA that MMS
prepared in December 2002.

Finally, for the Deepwater Horizon
well, MMS applied its existing
Categorical Exclusion Review (CER)
process prior to the decision to approve
the Exploration Plan that included the
drilling of the Deepwater Horizon well.
The Categorical Exclusion used by MMS
for Deepwater Horizon was established
more than 20 years ago. Under section
11 of the Outer Continental Shelf Lands
Act, 43 U.S.C. section 1340, MMS had
30 days to complete its environmental
review and act on the application to
permit drilling. The Administration, in
its supplemental budget request sent to
Congress on May 12, 2010, seeks to
extend that 30-day timeline; however,
this review will consider the existing
statutory requirements applicable to
MMS decisions for OCS oil and gas
exploration and development.

The Role of CEQ in the NEPA Process

NEPA charges the Council on
Environmental Quality (CEQ) with the
authority and responsibility to guide
Federal agencies on their
implementation of the Act. In 1978,
CEQ issued regulations implementing
the procedural provisions of NEPA.
These regulations apply to all Federal
agencies and establish the basic
framework for all NEPA analyses
(available at http://ceq.hss.doe.gov/

ceq_regulations/regulations.html). The
regulations require Federal agencies to
establish their own NEPA implementing
procedures (see 40 CFR 1507.3), and to
ensure that they have the capacity, in
terms of personnel and other resources,
to comply with NEPA (see 40 CFR
1507.2).

CEQ periodically issues guidance and
other documents, such as guides and
handbooks for NEPA. CEQ also
convenes meetings with Federal NEPA
contacts to present CEQ’s interpretation
of NEPA requirements and focus on
how agencies can improve their NEPA
analyses and documents. Through case
law, the Federal courts and the Supreme
Court have established that the agencies
can rely on CEQ’s interpretation of, and
guidance on, NEPA.

Agencies establish their own NEPA
implementing procedures which tailor
the CEQ requirements to a specific
agency’s authorities and decisionmaking
processes. MMS must comply with the
Department of the Interior NEPA
regulations (available at http://www.doi.
gov/oepc/nepafr.html) and the MMS
NEPA implementing procedures found
in the Department of the Interior’s
Director’s Manual 516 at Chapter 15
(available at http://elips.doi.gov/app
DM/act getfiles.cfm?relnum=3625). CEQ
provides assistance when agency-
specific procedures, such as these DOI
and MMS NEPA implementing
procedures, are developed. An agency’s
NEPA procedures are not official until
CEQ reviews the proposed procedures
and determines that they are in
conformity with NEPA and the CEQ
regulations. Any subsequent revisions
or changes to the agency procedures are
subject to the same oversight process
with CEQ. Periodically, CEQ also
reviews the agency’s NEPA
implementing regulations and
procedures. CEQ does not review every
application of a Categorical Exclusion,
every agency project, or the NEPA
review for every agency project. The
CEQ review will review the NEPA
analyses conducted for the Deepwater
Horizon well as well as the overall
NEPA process MMS uses for OCS oil
and gas exploration and development.

Discussion of the Request for Public
Comment

NEPA itself emphasizes public
involvement in government actions
affecting the environment by requiring
that the environmental impacts or
effects associated with proposed actions
be assessed and publicly disclosed.
NEPA is steeped in the principle that
public accountability and oversight
makes government more effective.
Public access to and participation in

specific agency NEPA actions
illuminates areas where agency
reviewers may have overlooked or
misinterpreted portions of a submitted
EIS or EA.

Public participation in this review
process allows CEQ to similarly tap into
the collective wisdom of industry,
academia, state, local, and tribal
governments, and the rest of the private
sector. CEQ is soliciting comments,
questions, and other input about a
number of specific issues focused on the
NEPA review of OCS oil and gas
exploration and development:

1. What are substantive issues and at
what level should they be analyzed in
each of the tiered NEPA submissions,
from National 5-Year Oil and Gas
Program to an individual well permit?

2. Does this sequence of permitting
stages (and associate NEPA
submissions) allow for comprehensive
evaluation of all relevant issues?

3. What have been past industry and
agency experiences with the use of
categorical exclusions for OCS oil and
gas activities?

4. Has the use of the CER process been
an effective tool for reducing
unnecessary paperwork without
compromising the robustness of the
NEPA analysis for OCS oil and gas
activities?

5. To what degree has public
engagement been a part of MMS NEPA
practice, particularly as it deals with
categorical exclusions?

6. What resources are available in
Federal, tribal, state, and local
government agencies with a stake in
OCS oil and gas exploration and
development to participate in NEPA
reviews?

In addition to input on the above
issues, general comments and questions
are also welcome. Information relevant
to this MMS NEPA policy review can be
found on the CEQ Web site at http://
www.whitehouse.gov/ceq/initiatives/
nepa.

Public comments are requested as
soon as possible in light of the June 17,
2010, deadline for the CEQ review.

Dated: May 25, 2010.
Nancy Sutley,
Chair, Council on Environmental Quality.
[FR Doc. 2010-13111 Filed 5-27-10; 8:45 am]|
BILLING CODE 3125-W0-P
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DEPARTMENT OF DEFENSE

Office of the Secretary
[Transmittal No. 10-22]

36(b)(1) Arms Sales Notification

AGENCY: Defense Security Cooperation
Agency, DoD.

ACTION: Notice.

SUMMARY: The Department of Defense is
publishing the unclassified text of a
section 36(b)(1) arms sales notification
to fulfill the requirements of section 155
of Public Law 104-164 dated 21 July
1996.

FOR FURTHER INFORMATION CONTACT: Ms.
B. English, DSCA/DBO/CFM, (703) 601—
3740.

The following is a copy of a letter to
the Speaker of the House of
Representatives, Transmittal No. 10-22
with attached transmittal and policy
justification.

Dated: May 24, 2010.

Mitchell S. Bryman,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

BILLING CODE 5001-06-P
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DEFENSE SECURITY COOPERATION AGENCY

$01.12™ STRELY SOUTH, STE 283
ARLINGTON, VA 22302.5408

MAY 19 200

The Honorable Nancy Pelosi
Speaker

ULS8. House of Representatives
Washington, DC 20515

Dear Madam Speaker:

Pursuant to the reporting requirements of Section 36(bX1) of the Arms Export
Control Act, as amended; we are forwarding herewith Transmittal No. 10-22, concerning
the Departiient of the Navy's proposed Letter(s) of Offer and Acceptance 1o the United
Kingdom for defense articles and services estimated 1o cost $122 million. After this letter
is delivered 1o your office, we plan to issue a press staternent to notify the public of this
proposed sale,

Sincerely,

Jeanna L,
Aviag Bopoty Dpemse

Enclosures;
1. Transmitial
2. Policy Justification
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M
(i)

(i)

{iv)
]

(W)
{vii)

(viil)

Transmittal Ne. 10-22
Notice of Proposed Issuance of Letter of Offer
Pursuant to Section 36(bX1)
of the Arms Export Control Act, as amended

Prospective ser: United Kingdom

Total Estimated Value:

Major Defense Equipment* $ 55 million
Other 3 67 million
TOTAL $122 million

Description 2 a1 aantities of Articles or Services unde
Consideration for Purchase: 102 MastiffMine Resistant Ambush Protected
(MRAP) Cougar Category 1 6X6 modified vehicles, tools and test equipment,
maintenance support, contractor technical and logistics personnel services,
support equipment, spare and repair paris, and other related elements of
logistics support.

Military Department: Navy (LUC)

FMS Case LTQ-$97M-3 1 ul06
FMS Case LTR-$99M-187an08
FMS Case LTS-$102M-25Apr08
FMS Case LTW-3$34M-16Jul08
FMS Case LUA-$27M-41anl10

Sales Commission. Fee etc., Paid, Offered, or Azreed to be Paid: Nope

Sensitivity of | Contained in the Defense Article or Defense Servi
Proposed to be Seld: None

Datg Repont Delivered to Congress: 19 May 2010

* a3 defined in Section 47(6) of the Arms Export Control Act.
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LICY JUSTIFICATIO
United Kingdom — Mastift/Mine Resistant Aml

The Government of the United Kingdom has requested a possible sale of 102 Mastifff MRAP
Cougar Category 11 6X6 modified vehicles, tools and test equipment, maintenance support,
coutractor technical and Jogistics personne! services, support equipment, spare and repair
parts, and other related elements of logistics support. The estimated cost is $122 million.

The United Kingdom is a major political and economic power in NATO and 4 key
democratic parter of the U.S. in ensuring peace and stability in this region and around the
world.

The United Kingdom requests these capabilities 1o provide for the safety of its deploved
troops in support of overseas contingency operations. This program will ensure the United
Kingdom can effectively operate in hazardous areas in a safe, survivable vehicle, and
enhance the United Kingdom's interoperability with U.S. forces, The United Kingdom is a
staunch supporter of the U.S, in Irag and Afghanistan. The United Kingdom’s troops are
deployed in Afghanistan, where United Kingdom and U.S. forees are currently utilizing
Cougar Based MRAP vehicles. By aequiring these additional MRAP vehicles, the United
Kingdom will be able to provide the same level of protection for its own forces as that
provided by the United States for its forces. The United Kingdom will have no difficulty
absorbing these vehicles into its Armed Forees.

The proposed sale of this equipment and support will not alter the basic military balance in
the region.

The principal contractor will be Force Protection Industries, Inc., of Ladson, South Carolina.
There are no known offset agreements proposed in connection with this potential sale.

The continued support of nine Field Service Representatives, currently providing in-theater
maintenance support for the existing Mastiff vehicles until July 2010, will be extended until
the UK can'provide this support interally,

There will be no adverse impact on U.S. defense readiness as a result of this proposed sale.

[FR Doc. 2010-12765 Filed 5-27-10; 8:45 am]

BILLING CODE 5001-06—-C
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DEPARTMENT OF DEFENSE
Office of the Secretary

Federal Advisory Committee; Threat
Reduction Advisory Committee

AGENCY: Department of Defense (DoD).

ACTION: Renewal of Federal advisory
committee.

SUMMARY: Under the provisions of the
Federal Advisory Committee Act of
1972, (5 U.S.C. Appendix), the
Government in the Sunshine Act of
1976 (5 U.S.C. 552b), and 41 CFR 102—
3.50, the Department of Defense gives
notice that it is renewing the charter for
the Threat Reduction Advisory
Committee (hereafter referred to as the
Committee).

FOR FURTHER INFORMATION CONTACT: Jim
Freeman, Deputy Committee
Management Officer for the Department
of Defense, 703—-601-6128.

SUPPLEMENTARY INFORMATION: The
Committee is a discretionary Federal
advisory committee established to
provide independent advice and
recommendations on matters relating to
combating weapons of mass destruction
to the Secretary of Defense through the
Under Secretary of Defense for
Acquisition, Technology and Logistics
and the Director of the Defense Threat
Reduction Agency on the following:

a. Reducing the threat posed by
nuclear, biological, chemical,
conventional and special weapons to
the United States, its military forces,
allies and partners;

b. Combating weapons of mass
destruction to include non-proliferation,
counter proliferation and consequence
management;

c. Nuclear deterrence transformation;

d. Weapons effects; and

e. Other Office of the Under Secretary
of Defense for Acquisition, Technology
and Logistics, and Defense Threat
Reduction Agency mission-related
matters.

The Under Secretary of Defense for
Acquisition, Technology and Logistics
shall be authorized to act upon the
Committee’s advice and
recommendations.

The Committee shall be comprised of
not more than 30 members who are
eminent authorities in the fields of
national defense, geopolitical and
national security affairs, and weapons of
mass destruction.

The Committee members shall be
appointed by the Secretary of Defense
and their appointments will be renewed
on an annual basis. Those members,
who are not full-time or permanent part-
time federal officers or employees, shall

be appointed as experts and consultants
under the authority of 5 U.S.C. 3109 and
shall serve as special government
employees.

With the exception of travel and per
diem for travel, Committee members
shall normally serve without
compensation, unless the Secretary of
Defense authorizes compensation for a
particular member(s).

The Under Secretary of Defense for
Acquisition, Technology and Logistics
shall select the Committee’s
Chairperson from the Committee
membership at large.

With DoD approval, the Committee is
authorized to establish subcommittees,
as necessary and consistent with its
mission. These subcommittees or
working groups shall operate under the
provisions of the Federal Advisory
Committee Act of 1972, the Government
in the Sunshine Act of 1976 (5 U.S.C.
552b), and other appropriate Federal
statutes and regulations.

Such subcommittees or workgroups
shall not work independently of the
chartered Committee, and shall report
all their recommendations and advice to
the Committee for full deliberation and
discussion. Subcommittees or
workgroups have no authority to make
decisions on behalf of the chartered
Committee nor can they report directly
to the Department of Defense or any
Federal officers or employees who are
not Committee members.

Subcommittee members, who are not
Committee members, shall be appointed
in the same manner as the Committee
members.

The Committee shall meet at the call
of the Committee’s Designated Federal
Officer, in consultation with the
Chairperson. The estimated number of
Committee meetings is two per year.

The Designated Federal Officer,
pursuant to DoD policy, shall be a full-
time or permanent part-time DoD
employee, and shall be appointed in
accordance with established DoD
policies and procedures. In addition, the
Designated Federal Officer is required to
be in attendance at all meetings,
however, in the absence of the
Designated Federal Officer, the
Alternate Designated Federal Officer
shall attend the meeting.

Pursuant to 41 CFR 102—-3.105(j) and
102-3.140, the public or interested
organizations may submit written
statements to the Threat Reduction
Advisory Committee’s membership
about the Committee’s mission and
functions. Written statements may be
submitted at any time or in response to
the stated agenda of planned meeting of
the Threat Reduction Advisory
Committee.

All written statements shall be
submitted to the Designated Federal
Officer for the Threat Reduction
Advisory Committee, and this
individual will ensure that the written
statements are provided to the
membership for their consideration.
Contact information for the Threat
Reduction Advisory Committee
Designated Federal Officer can be
obtained from the GSA’s FACA
Database—https://www.fido.gov/
facadatabase/public.asp.

The Designated Federal Officer,
pursuant to 41 CFR 102-3.150, will
announce planned meetings of the
Threat Reduction Advisory Committee.
The Designated Federal Officer, at that
time, may provide additional guidance
on the submission of written statements
that are in response to the stated agenda
for the planned meeting in question.

Dated: May 25, 2010.
Mitchell S. Bryman,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2010-12927 Filed 5-27-10; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary

Federal Advisory Committee; Defense
Task Force on Sexual Assault in the
Military Services

AGENCY: Department of Defense (DoD).

ACTION: Termination of federal advisory
committee.

SUMMARY: Under the provisions of the
Federal Advisory Committee Act of
1972, (5 U.S.C. Appendix), 41 CFR 102—
3.55 and consistent with the Sunset
Provisions of the National Defense
Authorization Act for Fiscal Year 2005,
subtitle K, section 576, Public Law 108—
375, the Department of Defense gives
notice that it is terminating the Defense
Task Force on Sexual Assault in the
Military Services, effective June 1, 2010.

FOR FURTHER INFORMATION CONTACT: Jim
Freeman, Deputy Committee
Management Officer for the Department
of Defense, 703-601-6128.

Dated: May 25, 2010.
Mitchell S. Bryman,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. 2010-12902 Filed 5—-27-10; 8:45 am]
BILLING CODE 5001-06-P
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DEPARTMENT OF DEFENSE
Office of the Secretary

Federal Advisory Committee; Meeting
of the Uniform Formulary Beneficiary
Advisory Panel

AGENCY: Assistant Secretary of Defense
(Health Affairs), DoD.

ACTION: Notice of meeting.

SUMMARY: Under the provisions of the
Federal Advisory Committee Act of
1972 (title 5, United States Code
(U.S.C.), Appendix, as amended) and
the Government in the Sunshine Act of
1976 (5 U.S.C. 552b, as amended) the
Department of Defense announces that
the Uniform Formulary Beneficiary
Advisory Panel (hereafter referred to as
the Panel) will meet on June 24, 2010,
in Washington, DC. The meeting is open
to the public from 9 a.m. to 12 p.m., but
seating is limited. A closed
Administrative Work Meeting will be
held from 8 a.m. to 9 a.m.

DATES: The open meeting will be held
on June 24, 2010, from 9 a.m.—12 p.m.
Prior to the open meeting the Panel will
conduct an Administrative Work
Meeting from 8 a.m. to 9 a.m. that is
closed to the public.

ADDRESSES: The meeting will be held at
the Naval Heritage Center Theater, 701
Pennsylvania Avenue NW., Washington,
DC 20004.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Colonel Stacia Spridgen,
Designated Federal Officer, Uniform
Formulary Beneficiary Advisory Panel,
2450 Stanley Road, Suite 208, Ft. Sam
Houston, TX 78234-6102, Telephone:
(210) 295-1271, Fax: (210) 295-2789, E-
mail: Baprequests@tma.osd.mil.

SUPPLEMENTARY INFORMATION:
Purpose of Meeting

The Panel will review and comment
on recommendations made to the
Director, TRICARE Management
Activity, by the Pharmacy and
Therapeutics Committee regarding the
Uniform Formulary.

Meeting Agenda

Sign-In; Welcome and Opening
Remarks; Public Citizen Comments;
Scheduled Therapeutic Class Reviews—
Alpha Blockers for Benign Prostatic
Hyperplasia, Antilipidemics I,
Designated Newly Approved Drugs and
Drugs recommended for non-formulary
placement due to non-compliance with
Fiscal Year 2008 National Defense
Authorization Act, Section 703; Panel
Discussions and Vote; and comments
following each therapeutic class review.

Meeting Accessibility

Pursuant to 5 U.S.C. 552b, as
amended, and 41 CFR 102-3.140
through 102-3.165, and the availability
of space this meeting is open to the
public. Seating is limited and will be
provided only to the first 220 people
signing in. All persons must sign in
legibly.

Administrative Work Meeting

Prior to the public meeting the Panel
will conduct an Administrative Work
Meeting from 8 a.m. to 9 a.m. to discuss
administrative matters of the Panel. The
Administrative Work Meeting will be
held at the Naval Heritage Center (see
ADDRESSES). Pursuant to 41 CFR 102—
3.160, the Administrative Work Meeting
will be closed to the public.

Written Statements

Pursuant to 41 CFR 102-3.105(j) and
102-3.140, the public or interested
organizations may submit written
statements to the membership of the
Panel at any time or in response to the
stated agenda of a planned meeting.
Written statements should be submitted
to the Panel’s Designated Federal Officer
(see FOR FURTHER INFORMATION CONTACT).
The Designated Federal Officer’s contact
information can be obtained from the
General Services Administration’s
Federal Advisory Committee Act
Database—https://www.fido.gov/
facadatabase/public.asp.

Written statements that do not pertain
to the scheduled meeting of the Panel
may be submitted at any time. However,
if individual comments pertain to a
specific topic being discussed at a
planned meeting, then these statements
must be submitted no later than 5
business days prior to the meeting in
question. The Designated Federal
Officer will review all submitted written
statements and provide copies to all the
committee members.

Public Comments

In addition to written statements, the
Panel will set aside 1 hour for
individuals or interested groups to
address the Panel. To ensure
consideration of their comments,
individuals and interested groups
should submit written statements as
outlined in this notice; but if they still
want to address the Panel, then they
will be afforded the opportunity to
register to address the Panel. The
Panel’s Designated Federal Officer will
have a “Sign-Up Roster” available at the
Panel meeting, for registration on a first-
come, first-serve basis. Those wishing to
address the Panel will be given no more
than 5 minutes to present their
comments, and at the end of the 1-hour

time period no further public comments
will be accepted. Anyone who signs up
to address the Panel, but is unable to do
so due to the time limitation, may
submit their comments in writing;
however, they must understand that
their written comments may not be
reviewed prior to the Panel’s
deliberation. Accordingly, the Panel
recommends that individuals and
interested groups consider submitting
written statements instead of addressing
the Panel.

Dated: May 25, 2010.
Mitchell S. Bryman,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2010-12867 Filed 5-27-10; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID: DOD-2010-0S-0069]

Privacy Act of 1974; System of
Records

AGENCY: Defense Intelligence Agency,
DoD.

ACTION: Notice to delete a system of
records.

SUMMARY: The Defense Intelligence
Agency proposes to delete a system of
records notice in its existing inventory
of records systems subject to the Privacy
Act of 1974, (5 U.S.C. 552a), as
amended.

DATES: This proposed action will be
effective without further notice on June
28, 2010 unless comments are received
which result in a contrary
determination.

ADDRESSES: You may submit comments,
identified by dock number and title, by
any of the following methods:

* Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

* Mail: Federal Docket Management
System Office, 1160 Defense Pentagon,
Washington, DC 20301-1160.

Instructions: All submissions received
must include the agency name and
docket number for this Federal Register
document. The general policy for
comments and other submissions from
members of the public is of make these
submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: Ms.
Theresa Lowery at (202) 231-1193.
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SUPPLEMENTARY INFORMATION: The
Defense Intelligence Agency systems of
records notices subject to the Privacy
Act of 1974, (5 U.S.C. 552a), as
amended, have been published in the
Federal Register and are available from
the DIA Privacy Act Coordinator,
Records Management Section, 200
MacDill Blvd, Washington DC 20340.

The Agency proposes to delete a
system of records notice in its inventory
of record systems subject to the Privacy
Act of 1974 (5 U.S.C. 552a), as amended.
The proposed deletion is not within the
purview of subsection (r) of the Privacy
Act of 1974, (5 U.S.C. 552a), as
amended, which requires the
submission of a new or altered system
report.

Dated: May 25, 2010.
Mitchell S. Bryman,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

Deletions
LDIA 05-0001

SYSTEM NAME:

Human Resources Management
System (HRMS) (August 19, 2009; 74 FR
41874).

REASON:

The records collected and maintained
in this system are covered under OPM/
GOVT-1, General Personnel Records
(June 19, 2006; 71 FR 35342) and OPM/
GOVT-5, Recruiting, Examining, and
Placement Records (June 19, 2006; 71
FR 35351).

[FR Doc. 2010-12961 Filed 5-27-10; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Department of the Army; Corps of
Engineers

Notice of Intent To Prepare an
Environmental Impact Statement for
the Elliott Bay Seawall Project, Seattle,
WA

AGENCY: Department of the Army, U.S.
Army Corps of Engineers, DoD.

ACTION: Notice of intent.

SUMMARY: Pursuant to section 102(2)(C)
of the National Environmental Policy
Act (NEPA) of 1969, as amended, the
U.S. Army Corps of Engineers (USACE)
will prepare an Environmental Impact
Statement (EIS) for a proposed seawall
replacement project along the Elliott
Bay shoreline in Seattle, WA. The City
of Seattle is the non-Federal sponsor for
the project.

The Feasibility Study for the Elliott
Bay Seawall is being conducted under

the authority of Section 209 (Puget
Sound and Adjacent Waters) of the
Flood Control Act of 1962 (Pub. L. 87—
874). The Reconnaissance Study was
initiated following specific
authorization by the Committee on
Transportation and Infrastructure, U.S.
House of Representatives, House
Resolution 2704, dated September 25,
2002. The Feasibility Study was
initiated in August 2004 with signing of
a Feasibility Cost Sharing Agreement
between U.S. Army Corps of Engineers,
Seattle District (USACE) and the City of
Seattle, Washington (City). The
Feasibility Study authority was
subsequently modified in Section
4096(a) of WRDA 2007 to include an
evaluation of reducing future damages
to the seawall from seismic activity.

The existing Elliott Bay Seawall
(seawall) provides protection to Seattle’s
downtown waterfront from storm waves
and the erosive tidal forces of Puget
Sound. It supports Seattle’s waterfront
surface street, Alaskan Way and other
critical transportation infrastructure
(including the Burlington Northern—
Santa Fe Railway main line) and
utilities that serve downtown Seattle
(including water, electric, gas/
petroleum, steam, communications,
sanitary sewers and storm water
drainage). The Seawall also protects
numerous commercial, public and
residential structures and facilities,
including the Washington State Ferry
Terminal at Coleman Dock, Seattle’s
busiest fire station, the Seattle
Aquarium, and the Port of Seattle. The
seawall is 75 years old and is reaching
the end of its useful design life. The
timber elements of the structure have
experienced significant decay and
deterioration from continued exposure
to storm waves and tides, leading to
potential structural instability. Seawall
structural instability, and the likely
further deterioration from future waves
and tidal forces, is putting a tremendous
amount of public and private
infrastructure, residential and business
development, and transportation
facilities at risk of being damaged from
several different types of failure. An
earthquake of moderate intensity and/or
duration can cause liquefaction of the
soils supported by the wall, resulting in
loading conditions for which the
structure was not designed. Failure of
the seawall under any of these
circumstances would result in a high
risk to public safety and substantial
environmental degradation from
subsequent storm-generated waves and
tidal forces.

The purpose of the proposed
rehabilitation effort is to protect public
safety, critical infrastructure and

associated economic activities along the
Elliott Bay shoreline from expected
future damages associated with coastal
storms, shoreline erosion and
earthquake damage that could lead to
failure of the existing seawall.

DATES: Submit comments by July 19,
2010 on the scope of issues to be
addressed in the Environmental Impact
Statement (DEIS).

ADDRESSES: Address all comments
concerning this notice to Mr. Patrick
Cagney, U.S. Army Corps of Engineers,
Seattle District, P.O. Box 3755, Seattle,
WA 98124-3755. Submit electronic
comments and supporting data to
patrick.t.cagney@usace.army.mil

FOR FURTHER INFORMATION CONTACT:
Questions regarding the scoping process
or preparation of the DEIS may be
directed to Mr. Patrick Cagney,
telephone (206) 764—3654, email
patrick.t.cagney@usace.army.mil .
SUPPLEMENTARY INFORMATION:

1. Proposed Action: The Elliott Bay
Seawall extends for a distance of
approximately 7,166 feet along Seattle’s
waterfront, between Washington Street
to the south and Broad Street to the
north. The proposed action would
involve an extensive structural rebuild
or replacement of the seawall in order
to reduce damage resulting from storms,
tidal forces, erosion and earthquakes.

The proposed action was previously
considered along with the proposed
replacement of the State Route (SR) 99
Alaskan Way Viaduct, which runs
parallel to a portion of the seawall. The
SR 99 Alaskan Way Viaduct and
Seawall Replacement Project Draft
Environmental Impact Statement
(AWVSRP DEIS) was issued by the U.S.
Department of Transportation Federal
Highway Administration (FHWA),
Washington State Department of
Transportation (WSDOT), and City of
Seattle on April 9, 2004 (69 FR 18898).
A Supplemental Draft Environmental
Impact Statement (AWVSRP SDEIS 1)
was issued by the same parties on July
28, 2006 (72 FR 42846). The AWVSRP
DEIS and SDEIS 1 included evaluation
of the rebuilding of the Alaskan Way
Seawall because it is essential to the
function of transportation facilities and
is at risk of collapsing in a large
earthquake. The geographic area
covered in the AWVSRP DEIS and
SDEIS 1 was virtually the same as the
study area proposed by the USACE.

The USACE EIS will evaluate the
seawall from a coastal storm and
earthquake damage reduction
perspective; the seawall is the primary
focus of the analysis. The USACE is
reviewing the existing body of work and
coordinating closely with the city of
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Seattle, FHWA, and WSDOT to
incorporate all relevant material from
their NEPA efforts, share information,
and reduce duplication of efforts.

2. Alternatives: A number of seawall
replacement alternatives are being
considered including the no action
alternative. Several structural, non-
structural and construction technique
options will be considered including
soil improvement, secant piles, and
buttress fill, among others; more than
one option may be included in the
preferred alternative. Additionally; in
conjunction with any of the structural
options, the seawall alignment will be
considered; examining where the
seawall face can be reconstructed in the
existing alignment or if it can be pulled
back landward. Similarly, habitat
restoration and recreational access
options will be considered with any of
the structural options. Public input is
specifically invited regarding the
reasonableness of the build alternatives
and whether any additional alternatives
are appropriate for consideration.

3. Scoping and Public Involvement:
An initial notice of intent for this
project was issued on March 31, 2006
(71 FR 16293). Since that time, the
scope of the project has changed to
include the evaluation of seismic
damages and to consider additional
alternatives. This present notice of
intent formally re-commences the
scoping process under NEPA. As part of
the scoping process, all affected Federal,
State and local agencies, Native
American Tribes, private organizations,
and the public are invited to comment
on the scope of the EIS. To date, the
following issues of concern have been
identified for in-depth analysis in the
draft EIS: (1) Construction impacts,
particularly those related to noise,
transportation, and effects to businesses
and residences within/adjacent to the
construction zone; (2) impacts
associated with potential variations of
the existing seawall alignment; (3)
potential impacts to historical
properties; and (4) potential benefits to
the Elliott Bay aquatic ecosystem.

4. Scoping Meeting: One public
scoping meeting will be held to identify
issues of major concern, identify studies
that might be needed in order to analyze
and evaluate impacts, and obtain public
input on the range and acceptability of
alternatives. This meeting will be held
at the Bell Harbor International
Conference Center, Pier 66 on
Wednesday, June 16, 2010. An informal
open house will be held between 4 and
5:30 p.m. A presentation to summarize
the purpose of scoping and existing
information will be made between 5:30
and 6 p.m. Then, testimony will be

taken between 6 and 7 p.m. Verbal
(maximum 3 minutes) or written
comments will be accepted at the
scoping meeting or written comments
may be sent by regular or electronic
mail to EIS Scoping Comments c/o
Patrick Cagney (see ADDRESSES).
Ongoing communication with agencies,
Native American tribes, public interest
groups, and interested citizens will take
place throughout the EIS development
through the use of public meetings,
mailings, and the Internet. Additional
meetings will be scheduled upon
completion of the DEIS.

5. Other Environmental Review
Coordination and Permit Requirements:
The environmental review process will
be comprehensive and will satisfy the
requirements of both NEPA and the
Washington State Environmental Policy
Act (SEPA) per preparation of a joint
NEPA/SEPA document with the City of
Seattle. All other relevant Federal, State
and local environmental laws will be
complied with during the feasibility
and/or design phases of the project.

Dated: May 20, 2010.
Anthony Wright,

Colonel, Corps of Engineers, District
Commander.

[FR Doc. 201012878 Filed 5-27-10; 8:45 am]
BILLING CODE 3720-58-P

DEPARTMENT OF EDUCATION

Office of Special Education and
Rehabilitative Services; List of
Correspondence

AGENCY: Department of Education.
ACTION: List of Correspondence from
October 1, 2009 through December 31,
2009.

SUMMARY: The Secretary is publishing
the following list pursuant to section
607(f) of the Individuals with
Disabilities Education Act (IDEA).
Under section 607(f) of the IDEA, the
Secretary is required, on a quarterly
basis, to publish in the Federal Register
a list of correspondence from the U.S.
Department of Education (Department)
received by individuals during the
previous quarter that describes the
interpretations of the Department of the
IDEA or the regulations that implement
the IDEA.

FOR FURTHER INFORMATION CONTACT:
Laurel Nishi or Mary Louise Dirrigl.
Telephone: (202) 245-7468.

If you use a telecommunications
device for the deaf (TDD), you can call
the Federal Relay Service (FRS), toll
free, at 1-800-877-8339.

Individuals with disabilities can
obtain a copy of this notice in an

accessible format (e.g., braille, large
print, audiotape, or computer diskette)
on request to the contact persons listed
under FOR FURTHER INFORMATION
CONTACT.

SUPPLEMENTARY INFORMATION: The
following list identifies correspondence
from the Department issued from
October 1, 2009 through December 31,
2009. Included on the list are those
letters that contain interpretations of the
requirements of the IDEA and its
implementing regulations, as well as
letters and other documents that the
Department believes will assist the
public in understanding the
requirements of the law and its
regulations. The date of and topic
addressed by each letter are identified,
and summary information is also
provided, as appropriate. To protect the
privacy interests of the individual or
individuals involved, personally
identifiable information has been
redacted, as appropriate.

Part B—Assistance for Education of All
Children With Disabilities

Section 611—Authorization; Allotment;
Use of Funds; Authorization of
Appropriations

Topic Addressed: State Administration

O Letters dated November 13, 2009 to
Senator Lamar Alexander, Senator
Richard M. Burr, Senator Tom Coburn,
Senator Michael B. Enzi, Senator Judd
Gregg, Senator Orrin G. Hatch, and
Senator Johnny Isakson, regarding the
Secretary’s authority to adjust the
statutory caps on State administration
for Federal fiscal year 2009 under
section 611 of the IDEA and Title I of
the Elementary and Secondary
Education Act of 1965, as amended, to
help defray the costs of implementing
the data collection requirements
associated with the American Recovery
and Reinvestment Act of 2009 (ARRA).

Topic Addressed: Use of Funds

O Letter dated October 27, 2009 to
National Association of Private Special
Education Centers Executive Director
and CEO Sherry L. Kolbe, clarifying
when Part B, IDEA funds may be used
for professional development activities
for private school personnel and
contractors serving children with
disabilities placed in private schools by
public agencies.

Section 612—State Eligibility

Topic Addressed: Maintenance of State
Financial Support

O Office of Special Education
Programs Memorandum 10-5, dated
December 2, 2009 to Chief State School



30006

Federal Register/Vol. 75, No. 103/Friday, May 28, 2010/ Notices

Officers and State Directors of Special
Education, regarding the State funds
that must be included in the calculation
of State financial support for special
education and related services.

Topic Addressed: Children in Private
Schools

O Letter dated December 8, 2009 to
New York Attorney Lawrence D.
Weinberg, regarding whether parents
can obtain reimbursement under Part B
of the IDEA for the cost of a private
placement for a child not previously
found eligible for special education and
related services.

Section 613—Local Educational Agency
Eligibility
Topic Addressed: Maintenance of Effort

O Letter dated October 29, 2009 to
Learning Disabilities Association of
Connecticut Board of Directors
Secretary Diane Willcutts, regarding the
use of ARRA Part B, IDEA funds by
local educational agencies (LEAs) and

LEA maintenance of effort requirements.

O Letter dated November 13, 2009 to
Iowa Department of Education Chief
Lana Michelson and Legal Consultant
Thomas A. Mayes, reaffirming the
Department’s position that a State
educational agency (SEA) must prohibit
an LEA from taking advantage of the
LEA maintenance of effort reduction if
the SEA identifies the LEA as having
significant disproportionality.

Section 616—Monitoring, Technical
Assistance, and Enforcement

Topic Addressed: State Determinations
on the Performance of Each Local
Educational Agency

O Letter dated October 21, 2009 to
Chief State School Officers and State
Directors of Special Education urging
States to maintain high standards and
not compromise the determination
process under section 616(d)(2) of the
IDEA.

O Letter dated October 30, 2009 to
Montana Office of Public Instruction
Director of Special Education Tim
Harris, clarifying that an SEA must
prohibit an LEA that receives a
determination of “needs assistance,”
“needs intervention,” or “needs
substantial intervention” pursuant to
section 616(d)(2) of the IDEA from
taking advantage of the 50 percent LEA
maintenance of effort reduction.

Part C—Infants and Toddlers With
Disabilities

Section 635—Requirements for
Statewide System

Topic Addressed: Complaint Resolution

O Letter dated October 27, 2009 to
Nevada Aging and Disability Services
Division Part C Coordinator Wendy
Whipple, regarding the obligation of the
State lead agency to provide
compensatory services under Part C of
the IDEA for children who were denied
early intervention services, even after
they moved out of the State.

Section 639—Procedural Safeguards

Topic Addressed: Evaluations, Parental
Consent, and Reevaluations

O Letter dated November 13, 2009 to
California Early Start Part C Coordinator
Rick Ingraham, regarding when parental
consent must be obtained for changes in
the individualized family service plan.

Other Letters That Do Not Interpret the
Idea But May Be of Interest To Readers

Topic Addressed: Seclusion and
Restraint

O Letter dated December 8, 2009 to
Senator Christopher J. Dodd,
Representative George Miller, and
Congresswoman Cathy McMorris
Rodgers, outlining principles for
Congress to consider in developing
legislation to limit the use of physical
restraint and seclusion in schools and
other educational settings that receive
Federal funds.

Electronic Access To This Document

You can view this document, as well
as all other Department of Education
documents published in the Federal
Register, in text or Adobe Portable
Document Format (PDF) on the Internet
at the following site: http://www.ed.gov/
news/fedregister/index.html.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll-free, at 1—
888-293-6498; or in the Washington,
DC area at (202) 512—-1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index.html.

(Catalog of Federal Domestic Assistance
Number 84.027, Assistance to States for
Education of Children with Disabilities)

Dated: May 24, 2010.
Alexa Posny,

Assistant Secretary for Special Education and
Rehabilitative Services.

[FR Doc. 2010-12946 Filed 5-27—-10; 8:45 am]|
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.
SUMMARY: The Acting Director,
Information Collection Clearance
Division, Regulatory Information
Management Services, Office of
Management invites comments on the
submission for OMB review as required
by the Paperwork Reduction Act of
1995.

DATES: Interested persons are invited to
submit comments on or before June 28,
2010.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Education Desk Officer,
Office of Management and Budget, 725
17th Street, NW., Room 10222, New
Executive Office Building, Washington,
DC 20503, be faxed to (202) 395-5806 or
e-mailed to
oira_submission@omb.eop.gov with a
cc: to ICDocketMgr@ed.gov.
SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Acting
Director, Information Collection
Clearance Division, Regulatory
Information Management Services,
Office of Management, publishes that
notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g. new, revision, extension, existing or
reinstatement; (2) Title; (3) Summary of
the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)



Federal Register/Vol. 75, No. 103/Friday, May 28, 2010/ Notices

30007

Reporting and/or Recordkeeping
burden. OMB invites public comment.

Dated: May 25, 2010.
James Hyler,
Acting Director, Information Collection
Clearance Division, Regulatory Information
Management Services, Office of Management.

Office of Elementary and Secondary
Education

Type of Review: New.

Title: Striving Readers Comprehensive
Literacy State Formula Grant
Application.

Frequency: Annually.

Affected Public: State, Local, or Tribal
Gov’t, SEAs or LEAs.

Reporting and Recordkeeping Hour
Burden:

Responses: 52.
Burden Hours: 5,200.

Abstract: The Striving Readers
Comprehensive Literacy program is
authorized as part of the FY 2010
Consolidated Appropriations Act (Pub.
L. No. 111-117) under the Title I
demonstration authority (Part E, Section
1502 of the Elementary and Secondary
Education Act (ESEA). The FY 2010
Appropriations Act provides $250
million under Section 1502 of the ESEA
for a comprehensive literacy
development and education program to
advance literacy skills for students from
birth through grade 12. The Act reserves
$10 million for formula grants to assist
States in creating or maintaining a State
Literacy Team with expertise in literacy
development and education for children
from birth through grade 12 and to assist
States in developing a comprehensive
literacy plan. This request includes
information collection activity covered
under the Paperwork Reduction Act
(PRA). The activities consist of a new
application for an SEA to submit to the
Department to apply for FY 2010 funds
under the 2010 Appropriations Act.

Requests for copies of the information
collection submission for OMB review
may be accessed from http://
edicsweb.ed.gov, by selecting the
“Browse Pending Collections” link and
by clicking on link number 4262. When
you access the information collection,
click on “Download Attachments” to
view. Written requests for information
should be addressed to U.S. Department
of Education, 400 Maryland Avenue,
SW., LBJ, Washington, DC 20202-4537.
Requests may also be electronically
mailed to the Internet address
ICDocketMgr@ed.gov or faxed to 202—
401-0920. Please specify the complete
title of the information collection when
making your request.

Comments regarding burden and/or
the collection activity requirements

should be electronically mailed to
ICDocketMgr@ed.gov. Individuals who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339.

[FR Doc. 2010-12903 Filed 5-27-10; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION
Overview Information

Race to the Top Fund Assessment
Program

Catalog of Federal Domestic Assistance
(CFDA) Numbers: 84.395B (Comprehensive
Assessment Systems grants) and 84.395C
(High School Course Assessment Programs
grants).

AGENCY: Office of Elementary and
Secondary Education, Department of
Education.

ACTION: Notice inviting applications for
new awards for fiscal year (FY) 2010;
correction.

SUMMARY: On April 9, 2010, the
Department of Education published in
the Federal Register (75 FR 18171) a
notice inviting applications for new
awards for FY 2010 (NIA) for the Race
to the Top Fund Assessment Program.
This notice makes two corrections to the
April 9 NIA.

FOR FURTHER INFORMATION CONTACT:
James Butler, U.S. Department of
Education, 400 Maryland Avenue, SW.,
room 3G108, Washington, DC 20202—
6400. Telephone: (202) 453—7246 or by
e-mail: racetothetop.assessment@ed.gov.

If you use a telecommunications
device for the deaf (TDD), call the
Federal Relay Service (FRS), toll free, at
1-800-877-8339.

Individuals with disabilities can
obtain this document in an accessible
format (e.g., braille, large print,
audiotape, or computer diskette) on
request to the contact listed in this
section.

SUPPLEMENTARY INFORMATION:

Correction

On page 18178, we provided a
mailing address, telephone number, and
fax number for the Education
Publications Center (ED Pubs), from
which prospective applicants can obtain
an application package for either grant
category under the Race to the Top
Fund Assessment Program competition.
The mailing address and fax number
that we provided were incorrect. To
correct these errors, the Department
makes the following corrections to the
April 9 NIA:

On page 18178, in the third column,
under the heading

A. Address To Request Application
Package:

1. Correct the third sentence to read:
“To obtain a copy from ED Pubs, write,
fax or call the following: Education
Publications Center, P.O. Box 22207,
Alexandria, VA 22304.”

2. Correct the fifth sentence to read:
“FAX: (703) 605-6794.”

Program Authority: American Recovery
and Reinvestment Act of 2009, Division A,
Section 14006, Public Law 111-5.

Electronic Access to This Document

You may view this document, as well
as all other Department of Education
documents published in the Federal
Register, in text or Adobe Portable
Document Format (PDF) on the Internet
at the following site: http://www.ed.gov/
news/fedregister/index.html. To use
PDF you must have Adobe Acrobat
Reader, which is available free at this
site.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index.html.

Dated: May 25, 2010.
Thelma Meléndez de Santa Ana,

Assistant Secretary for Elementary and
Secondary Education.

[FR Doc. 2010-12953 Filed 5-27-10; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Teacher Incentive Fund

Catalog of Federal Domestic Assistance
(CFDA) Numbers: 84.385 and 84.374.
AGENCY: Office of Elementary and
Secondary Education, Department of
Education.

ACTION: Notice inviting applications for
new awards for fiscal year (FY) 2010;
correction.

SUMMARY: On May 21, 2010, the
Department of Education published in
the Federal Register (75 FR 28740) a
notice inviting applications for new
awards for FY 2010 (NIA) for the
Teacher Incentive Fund. This notice
makes a correction to the May 21 NIA.

FOR FURTHER INFORMATION CONTACT:
April Lee, U.S. Department of
Education, 400 Maryland Avenue, SW.,
Room 3E120, Washington, DC 20202.
Telephone: (202) 205-5224, or by e-
mail: TIF@ed.gov.
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If you use a telecommunications
device for the deaf (TDD), call the
Federal Relay Service (FRS), toll free, at
1-800-877—-8339.

Individuals with disabilities can
obtain this document in an accessible
format (e.g., braille, large print,
audiotape, or computer diskette) on
request to the contact listed in this
section.

SUPPLEMENTARY INFORMATION:

Correction

On page 28745 of the May 21 NIA, we
requested that applicants submit a short
e-mail as a notice of intent to apply by
June 1 to allow us to develop a more
efficient process for reviewing grant
applications. We incorrectly stated,
however, that the “short e-mail should
provide (1) the applicant organization’s
name and address, (2) the type of grant
for which the applicant intends to
apply, (3) the one absolute priority the
applicant intends to address, and (4) all
competitive preference priorities the
applicant intends to address.” We are
correcting the May 21 NIA to provide
applicants with the correct information
about what the notice of intent to apply
should include.

On page 28745, first column, first
paragraph, under the heading Notice of
Intent to Apply, the third sentence is
corrected to read “This short e-mail
should provide the applicant
organization’s name and address and
whether the applicant intends to apply
for the Evaluation or Main TIF
competition.”

Program Authority: The Departments of
Labor, Health and Human Services, and
Education, and Related Agencies
Appropriations Act, 2008, Division G, Title
III, Pub. L. 110-161; Departments of Labor,
Health and Human Services, and Education,
and Related Agencies Appropriations Act,
2010, Division D, Title III, Pub. L. 111-117;
and the American Recovery and
Reinvestment Act of 2009, Division A, Title
VIIL, Pub. L. 111-5.

Electronic Access to This Document

You may view this document, as well
as all other Department of Education
documents published in the Federal
Register, in text or Adobe Portable
Document Format (PDF) on the Internet
at the following site: http://www.ed.gov/
news/fedregister/index.html. To use
PDF you must have Adobe Acrobat
Reader, which is available free at this
site.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index.html.

Dated: May 25, 2010.
Thelma Meléndez de Santa Ana,

Assistant Secretary for Elementary and
Secondary Education.

[FR Doc. 2010-12949 Filed 5-27-10; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. IC10-917-000 and IC10-918—
000]

Commission Information Collection
Activities; Comment Request;
Extension

May 20, 2010.

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Notice of proposed information
collections and request for comments.

SUMMARY: In compliance with the
requirements of section 3506(c)(2)(A) of
the Paperwork Reduction Act of 1995,
44 U.S.C. 3506(c)(2)(A) (2006), (Pub. L.
104-13), the Federal Energy Regulatory
Commission (Commission or FERC) is
soliciting public comment on the
proposed information collections
described below.
DATES: Comments in consideration of
the collections of information are due
July 27, 2010.
ADDRESSES: Comments may be filed
either electronically (eFiled) or in paper
format, and should refer to Docket Nos.
I1C10-917-000 and IC10-918-000. For
comments that only pertain to one of the
collections, specify the appropriate
collection and related docket number.
Documents must be prepared in an
acceptable filing format and in
compliance with Commission
submission guidelines at http://www.
ferc.gov/help/submission-guide.asp.
eFiling instructions are available at:
http://www.ferc.gov/docs-filing/efiling.
asp. First time users must follow
eRegister instructions at: http://www.
ferc.gov/docs-filing/eregistration.asp, to
establish a user name and password
before eFiling. The Commission will
send an automatic acknowledgement to
the sender’s e-mail address upon receipt
of eFiled comments. Commenters
making an eFiling should not make a
paper filing. Commenters that are not
able to file electronically must send an
original and two (2) paper copies of
their comments to: Federal Energy
Regulatory Commission, Secretary of the
Commission, 888 First Street, NE.,
Washington, DC 20426.

Users interested in receiving
automatic notification of activity in this

docket may do so through eSubscription
at http://www.ferc.gov/docs-filing/
esubscription.asp. In addition, all
comments and FERC issuances may be
viewed, printed or downloaded
remotely through FERC’s eLibrary at:
http://www.ferc.gov/docs-filing/elibrary.
asp, by searching on Docket Nos. IC10—
917 and IC10-918. For user assistance,
contact FERC Online Support by e-mail
at ferconlinesupport@ferc.gov, or by
phone, toll-free, at: (866) 208—-3676, or
(202) 502-8659 for TTY.

FOR FURTHER INFORMATION CONTACT:
Ellen Brown may be reached by e-mail
at DataClearance@ferc.gov, telephone at
(202) 502-8663, and fax at (202) 273—
0873.

SUPPLEMENTARY INFORMATION: On
February 17, 2007, the Commission
issued Order No. 890 to address and
remedy opportunities for undue
discrimination under the pro forma
Open Access Transmission Tariff
(OATT) adopted in 1996 by Order No.
888.1 Through Order No. 890, the
Commission:

(1) Adopted pro forma OATT
provisions necessary to keep imbalance
charges closely related to incremental
costs;

(2) Increased nondiscriminatory
access to the grid by requiring public
utilities, working through the North
American Electric Reliability
Corporation (NERC), to develop
consistent methodologies for available
transfer capability (ATC) calculation
and to publish those methodologies to
increase transparency.

(3) Required an open, transparent, and
coordinated transmission planning
process thereby increasing the ability of
customers to access new generating
resources and promote efficient
utilization of transmission.

(4) Gave the right to customers to
request from transmission providers,
studies addressing congestion and/or
integration of new resource loads in
areas of the transmission system where
they have encountered transmission
problems due to congestion or where
they believe upgrades and other
investments may be necessary to reduce

1 Promoting Wholesale Competition Through
Open Access Non-discriminatory Transmission
Services by Public Utilities; Recovery of Stranded
Costs by Public Utilities and Transmitting Utilities,
Order No. 888, 61 FR 21540 (May 10, 1996), FERC
Stats. & Regs. 1 31,036 (1996), order on reh’g, Order
No. 888—A, 62 FR 12274 (Mar. 14, 1997), FERC
Stats. & Regs. 31,048 (1997), order on reh’g, Order
No. 888-B, 81 FERC { 61,248 (1997), order on reh’g,
Order No. 888-C, 82 FERC { 61,046 (1998), aff’'d
in relevant part sub nom. Transmission Access
Policy Study Group v. FERC, 225 F.3d 667 (DC Cir.
2000), aff’d sub nom. New York v. FERC, 535 U.S.
1(2002).
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congestion and to integrate new
resources.

(5) Required both the transmission
provider’s merchant function and
network customers to include a
statement with each application for
network service or to designate a new
network resource that attests, for each
network resource identified, that the
transmission customer owns or has
committed to purchase the designated
network resource and the designated
network resource comports with the
requirements for designated network
resources. The network customer
includes this attestation in the
customer’s comment section of the
request when it confirms the request on
the Open Access Same-Time
Information System (OASIS).

(6) Required with regard to capacity
reassignment that: (a) All sales or
assignments of capacity be conducted
through or otherwise posted on the
transmission provider’s OASIS on or
before the date the reassigned service
commences; (b) assignees of
transmission capacity execute a service
agreement prior to the date on which
the reassigned service commences; and
(c) transmission providers aggregate and
summarize in an electric quarterly
report the data contained in these
service agreements.

(7) Adopted an operational penalties
annual filing that provides information
regarding the penalty revenue the
transmission provider has received and
distributed.

(8) Required creditworthiness
information to be included in a
transmission provider’s OATT.

Attachment L must specify the
qualitative and quantitative criteria that
the transmission provider uses to
determine the level of secured and
unsecured credit required.

The Commission required a NERC/
NAESB 2 team to draft and review Order
No. 890 reliability standards and
business practices. The team was to
solicit comment from each utility on
developed standards and practices and
utilities were to implement each, after
Commission approval. Public utilities,
working through NERC, were to revise
reliability standards to require the
exchange of data and coordination
among transmission providers and,
working through NAESB, were to
develop complementary business
practices.

Required OASIS postings included:

(1) Explanations for changes in ATC
values;

(2) Capacity benefit margin (CBM)
reevaluations and quarterly postings;

(3) OASIS metrics and accepted/
denied requests;

(4) Planning redispatch offers and
reliability redispatch data;

(5) Curtailment data;

(6) Planning and system impact
studies;

(7) Metrics for system impact studies;

(8) All rules.

Incorporating the Order No. 890
standards into the Commission’s
regulations benefits wholesale electric
customers by streamlining utility
business practices, transactional
processes, and OASIS procedures, and
by adopting a formal ongoing process
for reviewing and upgrading the

Commission’s OASIS standards and
other electric industry business
practices. These practices and
procedures benefit from the
implementation of generic industry
standards.

The Commission’s Order No. 890
regulations can be found in 18 CFR
35.28 (pro forma tariff requirements),
and 37.6 and 37.7 (OASIS
requirements).

Action: The Commission is requesting
a three-year extension of the current
FERC-917 and FERC-918 (Order No.
890) reporting requirements, with no
change to the existing requirements.

Burden Statement: FERC-917 and
FERC-918 are both included in OMB
Control Number 1902-0233. The
estimated annual public reporting
burdens for FERC-917 (requirements in
18 CFR 35.28) and FERC-918
(requirements in 18 CFR 37.6 and 37.7)
are reduced from the original estimates
made three years ago. The reductions
are due to the incorporation and
completion of: (1) One-time pro forma
tariff changes by utilities in existence at
that time; (2) completed development
and comment solicitation of the
required NERC/NAESB reliability
standards and business practices; and
(3) the transfer of burden associated
with the implementation of some of the
NERC/NAESB business practices, in
Order No. 729, issued November 11,
2009,3 to the Commission’s FERC-725A
information collection (OMB Control
Number 1902—0244). The estimated
annual figures follow.

Average No.
Average bur-
" : Annual No. of of reponses Total annual
FERC Information collection respondents per respond- depetswours Per | Lurden hours
ent ponse
(1) (2) (3) (1)x @) x @)
18 CFR 35.28 (FERC-917)
Conforming tariff Changes ..........ccceririiiiiii e 6 1 25 150
Revision of Imbalance Charges .. 6 1 5 30
ATC revisions .......ccccceeeeieeneenne. 6 1 40 240
Planning (Attachment K) .........ooioiiiii e 134 1 100 13,400
CoNGeStioN STUAIES .....oooiiiiiiiiieie s 134 1 300 40,200
Attestation of network resource commitment . 134 1 1 134
Capacity reassigNMENt .........cccooiiiriieriee et 134 1 100 13,400
Operational Penalty annual filing ........ccccceriiiniiieiee e 134 1 10 1,340
Creditworthiness—include criteria in the tariff ..........cccccooiiiiiiine, 6 1 40 240
FERC—917—SUb Total Part 35 .......cccooiiiiiiiiiieiie e eieesee e sieenieess | eesieesseeseesiseeses | soreesseesssessseessiees | seessseesssessseesssenns 69,134

2NAESB is the North American Energy Standards
Board.

3 Mandatory Reliability Standards for the
Calculation of Available Transfer Capability,
Capacity Benefit Margins, Transmission Reliability
Margins, Total Transfer Capability, and Existing
Transmission Commitments and Mandatory

Reliability Standards for the Bulk-Power System,
Order No. 729, 74 FR 64884 (Dec. 3, 2009) 129
FERC { 61,155.

The FERC-725A requirements (Mandatory
Reliability Standards for the Bulk-Power System,
which now includes the utilities’ implementation)
are separate and are not a subject of this Notice in

Docket Nos. IC10-917 and IC10-918. The FERC—
725A reporting and recordkeeping requirements in
Order 729 (Docket No. RM08-19, et. al.) were
approved by OMB (in ICR Number 200912-1902—
005) on 3/12/2010.
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Average bur-
. . Annual No. of of reponses Total annual
FERC Information collection respondents per respond- de?egours Per | purden hours
ent ponse
() @ (©) (1) x (2 x(3)
18 CFR 37.6 & 37.7 (FERC-918)
ATC-related standards:
NERC/NAESB Team t0 develop .......ccccovceeeeicieeeiiee e eee e 0 0 0 0
Review and comment by utility ...... 0 0 0 0
Implementation by each utility 3 ..... 0 0 0 30
Mandatory data exchanges ........... 134 1 80 10,720
Explanation of change of ATC values .. 134 1 100 13,400
Reevaluate CBM and post quarterly .........c.......... 134 1 20 2,680
Post OASIS metrics; requests accepted/denied ...........cccceee.n.eee. 134 1 90 12,060
Post planning redispatch offers and reliability redispatch data ... 134 1 20 2,680
Post curtailment data ... 134 1 10 1,340
Post Planning and System Impact Studies ....... 134 1 5 670
Posting of metrics for System Impact Studies .. 134 1 100 13,400
Post all rules 10 OASIS ... s 134 1 5 670
FERC—-918—Sub Total of Part 37 Reporting ReqQUIreMENtS ........ccccecevns | coveririiiiiieiiis | creveeieneeieseens | eeeenieseesseneeees 57,620
FERC—-918—Recordkeeping Requirements 134 1 40 5,360
FERC—-918—Sub Total of Reporting and Recordkeeping Requirements | ......ccccooveerieiiis | vvveeneeniennieeiees | eveieenieeseeseeens 62,980
Total FERC-917 and FERC-918 (Part 35 + Part 37, Reporting
and Recordkeeping REQUIrEMENTS) ........cocuiriieiiiiiniiniiienieniieniees | eericeiieeniresienes | eenveesneeseessreesns | rereesenesseesneennees 132,114

Total combined annual burden for
FERC-917 and FERGC-918 is 132,114
hours (126,754 reporting hours + 5,360
recordkeeping hours). This is a
reduction of 24,922 hours from the
combined FERC-917 and FERC-918
burden OMB previously approved.

Total combined estimated annual cost
for FERC-917 and FERG-918 is
$21,941,076.4 This includes:

(1) Reporting costs of $14,449,956;
(126,754 hours @ $114 an hour (average
cost of attorney ($200 per hour),
consultant ($150), technical ($80), and
administrative support ($25)) and

(2) Recordkeeping (labor and storage)
costs of $7,491,120; (labor = $91,120;
5,360 hours x $17/hour (file/record
clerk @ $17 an hour) and off-site storage
costs = $7,400,000; (8,000 sq. ft. x $925/
sq. ft.).

The reporting burden includes the
total time, effort, or financial resources
expended to generate, maintain, retain,
disclose, or provide the information
including: (1) Reviewing instructions;
(2) developing, acquiring, installing, and
utilizing technology and systems for the
purposes of collecting, validating,
verifying, processing, maintaining,
disclosing, and providing information;
(3) adjusting the existing ways to
comply with any previously applicable
instructions and requirements; (4)

4 Using the hourly rate figures of the Bureau of
Labor Statistics, occupational series and market
rates as applicable, the hourly rate is a composite
of the respondents who will be responsible for
implementing and responding to the collection of
information (support staff, engineering, and legal).

training personnel to respond to the
collections of information; (5) searching
data sources; (6) completing and
reviewing the collections of
information; and (7) transmitting or
otherwise disclosing the information.

The estimate of cost for respondents
is based upon salaries for professional
and clerical support, as well as direct
and indirect overhead costs. Direct costs
include all costs directly attributable to
providing this information, such as
administrative costs and the cost for
information technology. Indirect or
overhead costs are costs incurred by an
organization in support of its mission.
These costs apply to activities which
benefit the whole organization rather
than any one particular function or
activity.

Comments are invited on: (1) Whether
the proposed collections of information
are necessary for the proper
performance of the functions of the
Commission, including whether the
information will have practical utility;
(2) the accuracy of the agency’s estimate
of the burden of the proposed
collections of information, including the
validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collections of information on those who
are to respond, including the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of

information technology, e.g., permitting
electronic submission of responses.

Kimberly D. Bose,

Secretary.

[FR Doc. 2010-12853 Filed 5-27-10; 8:45 am)]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. AD10-12-000]

Improving Market and Planning
Efficiency Through Improved Software;
Notice of Agenda and Procedures for
Staff Technical Conference

May 20, 2010.

This notice establishes the agenda and
procedures for the staff technical
conference to be held on June 2, 2010
and June 3, 2010, to discuss issues
related to unit commitment software.
The technical conference will be held
from 8 a.m. to 5:30 p.m. (EDT) on June
2, 2010, and from 8 a.m. to 5 p.m. (EDT)
on June 3, 2010 at the Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426, in
the Commission Meeting Room. All
interested persons are invited to attend,
and registration is not required.

The agenda for this conference is
attached. The presentations will be
technical in nature, and approximately
20 minutes in length with 5 to 10
minutes for questions. Equipment will
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be available for computer presentations.
Presenters who wish to include
comments, presentations, or handouts
in the record for this proceeding should
file their comments with the
Commission. Comments may either be
filed on paper or electronically via the
eFiling link on the Commission’s Web
site at http://www.ferc.gov.

A free webcast of this event is
available through http://www.ferc.gov.
Anyone with Internet access who
desires to view this event can do so by
navigating to http://www.ferc.gov’s
Calendar of Events and locating this

event in the calendar. The event will
contain a link to its webcast. The
Capitol Connection provides technical
support for the free webcasts. It also
offers access to this event via television
in the DC area and via phone bridge for
a fee. If you have any questions, visit
http://www.CapitolConnection.org or
call (703) 993-3100.

FERC conferences are accessible
under section 508 of the Rehabilitation
Act of 1973. For accessibility
accommodations please send an e-mail
to accessibility@ferc.gov or call toll free
1-866—208-3372 (voice) or 202—208—

8659 (TTY), or send a fax to 202—208—
2106 with the required
accommodations.

For further information about this
conference, please contact:

Eric Krall (Technical Information),
Office of Energy Policy and
Innovation, (202) 502—6214,
Eric.Krall@ferc.gov;

Tom Dautel (Technical Information),
Office of Energy Policy and
Innovation, (202) 502—6196,
Thomas.Dautel@ferc.gov.

Kimberly D. Bose,
Secretary.

AGENDA FOR AD10-12 STAFF TECHNICAL CONFERENCE ON UNIT COMMITMENT SOFTWARE FEDERAL ENERGY

REGULATORY COMMISSION

June 2, 2010

Lunch

Richard O’Neill, FERC—Welcome and Introduction
Session A—Unit Commitment Models in ISO Markets
Andy Ott, PJM
Mark Rothleder, California 1ISO
Rana Mukeriji, NYISO
Session B—Experience, Challenges, and Future Directions in Unit Commitment Models
Art Cohen and Chien-Ning Yu, ABB
William Hogan, Harvard

Boris Gisin, PowerGEM
Session C—Advances in Hardware and Software
Jeremy Bloom and John Gregory, IBM
Alkis Vazacopoulos, FICO
Session D—New Designs and Advanced Unit Commitment Models
Kory Hedman, Arizona State University
Jianhui Wang, Argonne National Laboratory
Eugene Litvinov, J. Zhao, and T. Zheng ISO-NE
Session E—Test Model Data Sets
Avnaesh Jayantilal, Areva and Jim Waight, Siemens
Richard O’'Neill and Eric Krall, FERC
Richard O’Neill, FERC—Day 1 Conclusion

June 3, 2010

11:55 am. o

12:30 PM. e
1:20 PM. e

Lunch

Richard O’Neill, FERC—Day 2 Welcome
Session F—Special Topics
Paul Gribik and Li Zhang, Midwest 1ISO
Gary Stern, Southern California Edison
Session G—Variable Energy Resources and Demand Resources in Unit Commitment Models
Erik Ela, National Renewable Energy Laboratory
Jayant Kalagnanam, IBM
Marija llic, Carnegie Mellon
Dhiman Chatterjee, Midwest ISO
Session H—Modeling Uncertainty and Flexibility in Unit Commitment Models
David Sun, Alstom

Jianhui Wang and Audun Botterud, Argonne National Laboratory
Mohammad Shahidehpour, lllinois Institute of Technology

Pablo Ruiz, CRA

Avnaesh Jayantilal, Areva T&D

Session |—Forecasting for Market Operations
Audun Botterud, Argonne National Laboratory
Victor M. Zavala, Emil Constantinescu, and Mihai Anitescu, Argonne National Laboratory
Richard O’Neill, FERC—Conclusion and Next Steps




30012

Federal Register/Vol. 75, No. 103/Friday, May 28, 2010/ Notices

[FR Doc. 2010-12851 Filed 5-27—10; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 13678-000]

Hydrodynamics, Inc.; Notice of
Preliminary Permit Application
Accepted for Filing and Soliciting
Comments, Motions To Intervene, and
Competing Applications

May 21, 2010.

On March 4, 2010, Hydrodynamics,
Inc. filed an application for a
preliminary permit, pursuant to section
4(f) of the Federal Power Act, proposing
to study the feasibility of the Dry Creek
Canal Irrigation Hydroelectric Project.
The sole purpose of a preliminary
permit, if issued, is to grant the permit
holder priority to file a license
application during the permit term. A
preliminary permit does not authorize
the permit holder to perform any land-
disturbing activities or otherwise enter
upon lands or waters owned by others
without the owners’ express permission.

The proposed project would consist
of: (1) A new reinforced concrete intake
structure; (2) a new 36-inch-diameter,
2,600-foot-long [polyethylene and/or
steel or PVC] penstock; (3) a new
approximately 35-foot by 35-foot
powerhouse, housing one turbine/
generator unit (with an installed
capacity of 500 kilowatts); (4) a new
substation; and (5) a 100-foot long, 12.47
kilovolt transmission line which will
interconnect with an existing Park
Electric utility line. The estimated
annual generation for this project is 1.7
gigawatt hours.

Applicant Contact: Jason M. Cohn,
Project Engineer, Hydrodynamics, Inc.,
521 East Peach St., Suite 2B, Bozeman,
MT 59715.

FERC Contact: Kelly Wolcott, 202—
502-6480.

Deadline for filing comments, motions
to intervene, competing applications
(without notices of intent), or notices of
intent to file competing applications: 60
days from the issuance of this notice.
Competing applications and notices of
intent must meet the requirements of 18
CFR 4.36. Comments, motions to
intervene, notices of intent, and
competing applications may be filed
electronically via the Internet. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site (http://www.ferc.gov/docs-filing/
ferconline.asp) under the “eFiling” link.
For a simpler method of submitting text

only comments, click on “Quick
Comment.” For assistance, please
contact FERC Online Support at
FERCOnlineSupport@ferc.gov; call toll-
free at (866) 208—3676; or, for TTY,
contact (202) 502—-8659. Although the
Commission strongly encourages
electronic filing, documents may also be
paper-filed. To paper-file, mail an
original and eight copies to: Kimberly D.
Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

More information about this project,
including a copy of the application, can
be viewed or printed on the “eLibrary”
link of Commission’s Web site at
http://www.ferc.gov/docs-filing/elibrary.
asp. Enter the docket number (P-13678)
in the docket number field to access the
document. For assistance, contact FERC
Online Support.

Kimberly D. Bose,

Secretary.

[FR Doc. 2010-12859 Filed 5-27-10; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 11068-014]

Friant Power Authority Orange Cove
Irrigation District; Notice of Application
Accepted for Filing, Soliciting Motions
To Intervene and Protests, Ready for
Environmental Analysis, and Soliciting
Comments, Recommendations, Terms
and Conditions, and Fishway
Prescriptions

May 20, 2010.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Application Type: Amendment of
license to increase the installed
capacity.

b. Project No.: 11068—014.

¢. Date Filed: February 22, 2010, and
supplemented on May 13, 2010.

d. Applicant: Friant Power Authority
and Orange Cove Irrigation District.

e. Name of Project: Fishwater Release
Hydroelectric Project.

f. Location: The project is located at
the Bureau of Reclamation’s Friant Dam
on the San Joaquin River in Fresno
County, California.

g. Filed Pursuant to: Federal Power
Act, 16 USC 791a—825r.

h. Applicant Contact: Bill Carlisle,
General Manager, Friant Power
Authority, c/o South San Joaquin
Municipal Utility District, P.O. Box 279,

Delano, CA 93216; telephone (661) 725—
0610.

Fergus Morrissey, Orange Cove
Irrigation District, 1130 Park Boulevard,
Orange Cove, CA 93646; telephone (559)
626—4461.

i. FERC Contact: Linda Stewart,
telephone: (202) 502-6680, and e-mail
address: linda.stewart@ferc.gov.

j. Deadline for filing motions to
intervene and protests, comments,
recommendations, terms and
conditions, and fishway prescriptions is
60 days from the issuance of this notice;
reply comments are due 105 days from
the issuance date of this notice. All
documents (original and eight copies)
should be filed with: Secretary, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426.
Please include the project number (P—
11068—014) on any comments or
motions filed.

k. Description of Request: Friant
Power Authority and Orange Cove
Irrigation District (licensees) propose to
construct a different powerhouse from
the one authorized in the October 13,
2006 Order Amending License. Instead
of constructing a new powerhouse
containing a single turbine generating
unit with an installed capacity of 1.8
megawatts (MW) and hydraulic capacity
of 130 cubic feet per second (cfs), the
licensees propose to construct a new
powerhouse containing a single turbine
generating unit with an installed
capacity of 7.0 MW and hydraulic
capacity of 370 cfs. The proposed new
powerhouse would be constructed at a
location different from the location
authorized in the license.

1. Locations of the Application: A
copy of the application is available for
inspection and reproduction at the
Commission’s Public Reference Room,
located at 888 First Street, NE., Room
2A, Washington, DC 20426, or by calling
(202) 502—8371. This filing may also be
viewed on the Commission’s Web site at
http://ferc.gov using the “eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. You may
also register online at http://www.ferc.
gov/docs-filing/esubscription.asp to be
notified via e-mail of new filings and
issuances related to this or other
pending projects. For assistance, call 1—
866—208—3676 or e-mail
FERCOnlineSupport@ferc.gov, for TTY,
call (202) 502—-8659. A copy is also
available for inspection and
reproduction at the address in item (h)
above.

m. Individuals desiring to be included
on the Commission’s mailing list should
so indicate by writing to the Secretary
of the Commission.
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n. Comments, Protests, or Motions to
Intervene: Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

o. Filing and Service of Responsive
Documents: All filings must (1) bear in
all capital letters the title “PROTEST”,
“MOTION TO INTERVENE”,
“COMMENTS,” “REPLY COMMENTS,”
“RECOMMENDATIONS,” “TERMS AND
CONDITIONS,” or “FISHWAY
PRESCRIPTIONS”; (2) set forth in the
heading the name of the applicant and
the project number of the application to
which the filing responds; (3) furnish
the name, address, and telephone
number of the person protesting or
intervening; and (4) otherwise comply
with the requirements of 18 CFR
385.2001 through 385.2005. All
comments, recommendations, terms and
conditions or prescriptions must set
forth their evidentiary basis and
otherwise comply with the requirements
of 18 CFR 4.34(b). All comments,
recommendations, terms and conditions
or prescriptions should relate to project
works which are the subject of the
license amendment. Agencies may
obtain copies of the application directly
from the applicant. A copy of any
protest or motion to intervene must be
served upon each representative of the
applicant specified in the particular
application. If an intervener files
comments or documents with the
Commission relating to the merits of an
issue that may affect the responsibilities
of a particular resource agency, they
must also serve a copy of the document
on that resource agency. A copy of all
other filings in reference to this
application must be accompanied by
proof of service on all persons listed in
the service list prepared by the
Commission in this proceeding, in
accordance with 18 CFR 4.34(b) and
385.2010.

p- As provided for in 18 CFR
4.34(b)(5)(i), a license applicant must
file, no later than 60 days following the
date of issuance of this notice of
acceptance and ready for environmental
analysis: (1) A copy of the water quality
certification; (2) a copy of the request for
certification, including proof of the date

on which the certifying agency received
the request; or (3) evidence of waiver of
water quality certification.

g. e-Filing: Motions to intervene,
protests, comments, recommendations,
terms and conditions, and fishway
prescriptions may be filed electronically
via the Internet in lieu of paper. See, 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site at http://www.ferc.gov under the “e-
Filing” link.

Kimberly D. Bose,

Secretary.

[FR Doc. 2010-12852 Filed 5-27-10; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 2211-004]

Duke Energy Indiana, Inc.; Indiana;
Notice of Availability of Environmental
Assessment

May 21, 2010.

In accordance with the National
Environmental Policy Act of 1969 and
the Federal Energy Regulatory
Commission’s (Commission)
regulations, 18 CFR part 380 (Order No.
486, 52 FR 47897), the Office of Energy
Projects has reviewed the application
for a new license for the Markland
Hydroelectric Project, located at the U.S.
Army Corps of Engineers’ (Corps)
existing Markland Locks and Dam on
the Ohio River in Switzerland County,
Indiana, and has prepared an
Environmental Assessment (EA) for the
project. Parts of the project occupy 6.21
acres of federal land administered by
the Corps; Duke Energy Indiana, Inc.
proposes changing the project boundary
to include a total of 10.2 acres of federal
land to accommodate new and existing
project facilities.

The EA contains the staff’s analysis of
the potential environmental impacts of
continued operation and maintenance of
the project and concludes that
relicensing the project, with appropriate
environmental protective measures,
would not constitute a major federal
action that would significantly affect the
quality of the human environment.

A copy of the EA is available for
review at the Commission in the Public
Reference Room or may be viewed on
the Commission’s Web site at http://
www.ferc.gov using the “eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, contact FERC Online

Support at
FERCOnlineSupport@ferc.gov or toll-
free at 1-866—-208-3676, or for TTY,
(202) 502-8659.

You may also register online at
http://www.ferc.gov/docs-filing/
esubscription.asp to be notified via e-
mail of new filings and issuances
related to this or other pending projects.
For assistance, contact FERC Online
Support.

Any comments should be filed within
30 days from the date of this notice.
Comments may be filed electronically
via the Internet. See 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site (http://
www.ferc.gov/docs-filing/ferconline.asp)
under the “eFiling” link. For a simpler
method of submitting text-only
comments, click on “Quick Comment.”
For assistance, please contact FERC
Online Support at
FERCOnlineSupport@ferc.gov; call toll-
free at (866) 208—3676; or, for TTY,
contact (202) 502—-8659. Although the
Commission strongly encourages
electronic filing, documents may also be
paper-filed. To paper-file, mail an
original and eight copies to: Kimberly D.
Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
Please affix Project No. 2211-004 to all
comments.

For further information, contact
Dianne Rodman at (202) 502—6077.

Kimberly D. Bose,

Secretary.

[FR Doc. 2010-12850 Filed 5-27—-10; 8:45 am|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 2088-075]

South Feather Water and Power
Agency; Notice of Availability of
Environmental Assessment

May 20, 2010.

In accordance with the National
Environmental Policy Act of 1969, as
amended, and the Federal Energy
Regulatory Commission’s (Commission)
regulations, (18 CFR Part 380),
Commission staff has prepared an
environmental assessment (EA)
regarding South Feather Water and
Power Agency’s (SFWPA) request to
raise the dam crest and modify the
spillway at Sly Creek Dam, part of the
Sly Creek development of the South
Feather Power Project (FERC No. 2088).
Sly Creek is located on Sly Creek
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Reservoir, which receives water from
Lost Creek, and the Slate Creek and
South Fork Feather River diversion
tunnels in Butte, Yuba and Plumas
counties, California.

SFWPA’s Proposed Action includes:
(1) Raising Sly Creek Dam
approximately 10 feet through the use of
mechanically stabilized earth walls
constructed from approximately 20,000
cubic yards of fill from an onsite borrow
area; (2) modifying the spillway crest
structure; (3) replacing the spill gate;
and (4) altering roadway approaches to
the Sly Creek Dam crest and re-paving
the road to improve drainage conditions
in the adjacent campground and borrow
site.

The EA contains Commission staff’s
analysis of the potential environmental
effects of the Proposed Action and
concludes that the Proposed Action,
with the implementation of
environmental protective measures,
would not constitute a major federal
action significantly affecting the quality
of the human environment.

A copy of the EA is available for
review at the Commission’s Public
Reference Room, or it may be viewed on
the Commission’s Web site at http://
www.ferc.gov using the “eLibrary” link.
Enter the docket number (P-2088) in the
docket number field to access the
document. Additional information
about the project is available from the
Commission’s Web site using the
eLibrary link. For assistance with
eLibrary, contact
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676; for TTY, contact
(202) 502-8659.

Kimberly D. Bose,

Secretary.

[FR Doc. 2010-12858 Filed 5-27-10; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. PR10-25-000]

Consumers Energy Company; Notice
of Baseline Filing

May 21, 2010.

Take notice that on May 17, 2010,
Consumers Energy Company
(Consumers) submitted a baseline filing
of its Statement of Operating Conditions
for the interruptible transportation
services provided under section
311(a)(2) of the Natural Gas Policy Act
of 1978 (“NGPA”).

Any person desiring to participate in
this rate proceeding must file a motion

to intervene or to protest this filing must
file in accordance with Rules 211 and
214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a notice of intervention or
motion to intervene, as appropriate.
Such notices, motions, or protests must
be filed on or before the date as
indicated below. Anyone filing an
intervention or protest must serve a
copy of that document on the Applicant.
Anyone filing an intervention or protest
on or before the intervention or protest
date need not serve motions to intervene
or protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“gLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Comment Date: 5 p.m. Eastern Time
on Friday, May 28, 2010.

Kimberly D. Bose,

Secretary.

[FR Doc. 2010-12861 Filed 5—-27-10; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy; Energy Efficiency
and Conservation Block Grant
Program

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice.

SUMMARY: This document advises the
public that a class deviation to the
Department of Energy (DOE) Financial

Assistance Rules, particularly the
regulations that deal with programmatic
changes, and DOE policies and
procedures on the use of warranted
Contracting Officers to administer
financial assistance agreements, has
been approved for the Energy Efficiency
and Conservation Block Grant (EECBG)
program. This class deviation gives
authority to EECBG Program Managers
to approve the following processes for
financial assistance agreements made
using Recovery Act funding to State,
city, county, and Tribal recipients in
support of the formula EECBG program:
Administer financial assistance awards
for approval of programmatic changes
under the Changes section of the
Financial Assistance Rules; review of
subsequent budget submittals for
consistency with the requirements of
Office of Management and Budget’s
(OMB) Cost Principles for State, Local
and Indian Tribal Governments
(questions on allowability, allocability
and reasonableness of budgets and
individual cost elements will be
forwarded to the Contracting Officer for
adjudication), remove and/or modify
National Environmental Policy Act
(NEPA) restrictions, including guidance
on NEPA requirements; and amend
agreements for administrative activities
such as lifting conditions based on
approval of Strategies. The class
deviation does not apply to non-formula
awards.

DATES: This class deviation is effective
June 14, 2010.

FOR FURTHER INFORMATION CONTACT: Mr.
Tyler Huebner, U.S. Department of
Energy, Office of Weatherization and
Intergovernmental Programs, Mailstop
EE-2K, 1000 Independence Avenue,
SW., Washington, DC 20585—-0121. E-
mail: tyler.huebner@ee.doe.gov.
SUPPLEMENTARY INFORMATION:

1. Background
II. Discussion
III. Determination

I. Background

The DOE, Office of Energy Efficiency
and Renewable Energy (EERE), has
experienced historic growth and
unprecedented workload challenges as a
result of the passage of the American
Recovery and Reinvestment Act of 2009
(Recovery Act). The Recovery Act
provides critical funding to be spent in
support of the economy, creating jobs
and serving the public purpose by
advancing the development and
adoption of renewable and energy
efficiency technology.

The Recovery Act included
conditions on the use of its funding for
all awards. These conditions included



Federal Register/Vol. 75, No. 103/Friday, May 28, 2010/ Notices

30015

applying the Davis-Bacon Act to
financial assistance and adding Buy
American requirements for steel, iron
and manufactured goods. In addition,
the Recovery Act did not provide for
waivers or deviations from any statutory
or regulatory requirement normally
associated with acquisitions and
financial assistance activities. Of
particular importance for the EECBG
Program, waivers or deviations were not
provided from the National
Environmental Policy Act (NEPA) or the
Office of Management and Budget
(OMB) Guidance for Grants and
Agreements.

Under the Recovery Act, EERE is
charged with spending over $16 billion
dollars across the entire EERE portfolio,
including $2.7 billion for EECBG
Program. The EECBG Program, funded
for the first time by the Recovery Act,
represents a Presidential priority to
deploy the cheapest, cleanest, and most
reliable energy technologies we have—
energy efficiency and conservation—
across the country. The EECBG Program,
authorized in title V, subtitle E, of the
Energy Independence and Security Act
of 2007 (EISA), is intended to assist U.S.
cities, counties, States, territories, and
Indian Tribes to develop, promote,
implement, and manage energy
efficiency and conservation projects and
programs designed to:

¢ Reduce fossil fuel emissions;

¢ Reduce the total energy use of the
eligible entities; and

e Improve energy efficiency in the
transportation, building, and other
appropriate sectors.

See EISA section 542(b). Through
formula and competitive grants, the
EECBG Program empowers local
communities to make strategic
investments to meet the nation’s long-
term goals for energy independence and
leadership on climate change.

In support of the EECBG Program,
EERE and the procurement offices
(Procurement) at the Golden Field
Office, Oak Ridge Operations Office,
and Yucca Mountain Project Office have
been charged with managing over 2,200
block grants to cities, counties, States
and Tribal governments. In order to
obligate funds quickly and expedite the
process of developing strategies and
budgets, the majority of the grants were
awarded on a partially conditioned
basis. That is, awards were conditioned
upon NEPA approval and included
requirements for post-award submission
of strategies and budgets. To lift all
conditions so that grantees may expend
all grant funds, awards must be
amended at least once and often
multiple times. While this practice of
conditioning the awards may reduce the

risk of misuse of Recovery Act funds, it
creates a tremendous workload on the
program and procurement offices.
Although numerous standard
processes have been streamlined and/or
waived, including lifting NEPA
restrictions via a letter issued by the
Contracting Officer (rather than through
a grant amendment) and waiving
approval of budget changes as
authorized by 10 CFR 600.230(c),
additional relief is necessary to ensure
that the funds are released to the
grantees expeditiously in accordance
with the intent of the Recovery Act.

II. Discussion

According to DOE’s Financial
Assistance Rules, 10 CFR Part 600, and
as reflected in the DOE’s Guide to
Financial Assistance, a warranted
Contracting Officer is required to sign
all financial assistance awards and
amendments including awards to States,
cities, counties and Tribes receiving
formula funds as part of the EECBG
program. For EECBG, this may require
as many as 10,000 actions to release
conditions fully on the awards and
permit use of Recovery Act funds. Given
the limited number of Contracting
Officers within DOE and particularly
within the procurement offices
processing EECBG workload, there is a
limit to the number of awards that can
be made or amended in the near term
under the current regulatory
requirements and DOE policies.

EERE has examined the financial
assistance award and administration
process to determine what additional
approaches can be used in the short
term to support timely processing of the
extraordinary workload while
maintaining the due diligence and rigor
that expenditures of public funds
requires. EERE recommended that the
DOE Senior Procurement Executive/
Director, Office of Procurement and
Assistance Management approve a class
deviation to allow EECBG Program
Managers to have the authority to
approve the following processes:

(1) Administer financial assistance
awards for approval of programmatic
changes under 10 CFR 600.230(d);

(2) Review of subsequent budget
submittals for consistency with the
requirements of OMB Circular A—87.
Questions on allowability, allocability
and reasonableness of budgets and
individual cost elements will be
forwarded to the Contracting Officer for
adjudication.

(3) Remove and/or modify NEPA
restrictions, including guidance on
NEPA requirements; and

(4) Amend agreements for
administrative activities such as lifting

conditions based on approval of
Strategies.

In order to ensure that the grant file
is complete and there is a record of
approvals, the EECBG Program Manager
approval must be in writing and the
Contracting Officer must be copied on
all such approvals.

Each program manager must have
filed either a public financial disclosure
report (SF 278) or a confidential
financial disclosure report (OGE 450),
depending upon the individual’s
position at the Department, and it must
be confirmed that the individual does
not have any conflicts of interest that
have not been remedied. Prior to
receiving a delegation as discussed
herein, each program manager must
have completed two financial assistance
classes (Basic Financial Assistance and
Cost Principles—see the Acquisition
Career Management Program Manual for
further information). EECBG must
provide a written request to the Head of
the Contracting Activity (HCA) for the
Golden Field Office identifying the
person, demonstrating satisfaction of
these qualifications, and stating the
need for the delegation. For awards
administered by other than the Golden
Field Office, that office’s cognizant HCA
will be asked to concur on the EECBG
Program Manager’s delegation of
authority for awards under that office’s
purview.

Although there are risks that the
funds may be used inappropriately,
overall EECBG awards are generally
low-risk awards. The awards are to
cities, counties, States and Tribes which
are generally low risk recipients. Many
of the recipients have other Federal
awards and have established processes
that provide systemic support for proper
use of Federal funds. The total dollar
amount of each award is established by
a formula that limits the DOE’s liability
for cost overruns or underestimation of
costs included in the proposed budget.
Risk is further limited as the grantee
must first have an approved energy
efficiency and conservation strategy
pursuant to EISA 545(b) (hereafter,
Strategy). Projects must be for an
eligible activity under EISA 544 and
require DOE approval for work to begin.
Each entity expending over $500,000 in
a fiscal year is subject to the Single
Audit Act, and DOE has the right to
perform other nonduplicative audits on
the grants. Together, these measures
limit the risk to DOE of misuse of funds.

To limit the risk of misuse of funds
associated with the delegation of
authority to approve certain post-award
processes to EECBG Program Managers,
the following actions remain
unchanged:
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(1) Contracting Officers will review
the initial award package (including
budget and proposed activities) and
issue the initial award obligating the
funds.

(2) The annual audit contained in
OMB Circular A—133 remains in effect
and will serve as additional oversight of
expenditures.

(3) A NEPA Compliance Officer
(NCO) will determine whether the
NEPA requirements have been satisfied
for a recipient’s project.

The process for approving the actions
that occur after a Contracting Officer has
made the initial award is the following:

(1) Upon receiving a package from the
recipient, the agreement’s assigned
Federal Technical Project Officer (TPO)
determines if the package involves one
of the actions listed above (i.e., approval
of the Strategy, award modification such
as a scope change, or NEPA letter
modification).

(2) If the TPO determines the package
involves one of the above actions, (s)he
completes a technical evaluation (or
drafts a letter lifting the NEPA
condition), along with a brief risk
assessment of the grantee (see OWIP
Monitoring Plan and the DOE Guide to
Financial Assistance), completes a
review of the recipient’s budget
consistent with OMB Circular A-87,
and submits the documentation to the
EECBG Program Manager.

(3) The cognizant EECBG Program
Manager reviews the technical
evaluation and risk assessment and
either approves via signature, or
requests the TPO to:

a. Revise the technical evaluation,
and/or gather more information from the
grantee;

b. Submit the package to a Specialist
in Procurement for a peer-review prior
to approval by the EECBG Program
Manager or designee; or

c. Submit the package to Procurement
for full review and approval by a
Contracting Officer, per 10 CFR part
600.

(4) Following approval by the EECBG
Program Manager, the TPO will
maintain a file with information on the
action including a memo explaining the
change and any award documents (e.g.,
budget). The TPO notifies Procurement
of the completed action, providing a
copy of the approval as noted above.

(5) As a part of the closeout process,

a Contracting Officer will incorporate
the EECBG Program Manager’s
approvals into the award so that the
final electronic record is complete.

The competitive portion of the EECBG
program is not included in this
deviation request. The twenty-five
awards made under what is now being

called the Retrofit Ramp-Up program
will not be following the same processes
for full unrestricted use of funds.

This modified financial assistance
administration process would provide
for due diligence in review of initial and
final scopes of the work performed
under the EECBG formula, in keeping
with the goals and objectives of the
Recovery Act while operating in
accordance with DOE’s Financial
Assistance Rules and OMB guidance on
financial assistance.

III. Determination

At the request of the Office of EERE
on May 12, 2010, the Senior
Procurement Executive of the
Department of Energy and as the Acting
Director of the Office of Procurement
and Assistance Management (OPAM),
Patrick M. Ferraro, executed the
“Determination and Findings to Deviate
from 10 CFR Part 600” which authorizes
a class deviation to Department of
Energy policies and procedures as
described therein. As required by 10
CFR 600.4(d), that Determination is set
forth below, and will take effect on June
14, 2010.

Issued in Washington, DC, on May 21,
2010.

Cathy Zoi,
Assistant Secretary, Energy Efficiency and
Renewable Energy.

U.S. Department of Energy

Office of Energy Efficiency and
Renewable Energy

Energy Efficiency Conservation Block
Grant Program Determination and
Findings To Deviate From 10 CFR Part
600

In accordance with paragraph 2.8 of
the delegation of authority from the
Secretary of Energy to the Director,
Office of Procurement and Assistance
Management (OPAM) as Senior
Procurement Executive of the
Department of Energy, the Director may:

Enter into, approve, administer, modify,
close-out, terminate and take such other
actions as may be necessary and appropriate
with respect to any financial assistance
agreement, sales contract, or similar
transaction, whether or not binding DOE to
the obligation and expenditure of public
funds. Such action shall include the
rendering of approvals, determinations, and
decisions, except those required by law or
regulation to be made by other authority.

The DOE Financial Assistance Rules, at 10
CFR 600.4(c)(ii), authorize the Director of
OPAM to approve or deny requests for a class
deviation.

Findings

This memorandum presents all
findings associated with U.S.

Department of Energy, Office of Energy
Efficiency and Renewable Energy
(EERE)’s request for a class deviation.
EERE has experienced historic growth
and unprecedented workload challenges
as a result of the passage of the
American Recovery and Reinvestment
Act of 2009 (Recovery Act). Changes to
normal procedures are required to meet
the goals and objectives of the Recovery
Act.

a. The Contracting Officer is defined
in 10 CFR 600.3 as the DOE authorizing
official to execute awards on behalf of
DOE and who is responsible for the
business management and non-program
aspects of the financial assistance
process.

b. Recipients are required by 10 CFR
600.230 to obtain the prior approval of
the awarding agency whenever any of
the following actions is anticipated:

(1) Any revision of the scope or
objectives of the project (regardless of
whether there is an associated budget
revision requiring prior approval).

(2) Need to extend the period of
availability of funds.

(3) Changes in key persons in cases
where specified in an application or a
grant award. In research projects, a
change in the project director or
principal investigator shall always
require approval unless waived by the
awarding agency.

(4) Under nonconstruction projects,
contracting out, subgranting (if
authorized by law) or otherwise
obtaining the services of a third party to
perform activities which are central to
the purposes of the award. This
approval requirement is in addition to
the approval requirements of § 600.236
but does not apply to the procurement
of equipment, supplies, and general
support services.

c. The Recovery Act appropriated $2.7
billion dollars for the Energy Efficiency
and Conservation Block Grant (EECBG)
program. The EECBG is intended to
assist U.S. cities, counties, States,
territories, and Indian Tribes, to
develop, promote, implement, and
manage energy efficiency and
conservation projects and programs
designed to:

¢ Reduce fossil fuel emissions;

e Reduce the total energy use of the
eligible entitles; and

e Improve energy efficiency in the
transportation, building, and other
appropriate sectors.

d. The EECBG program is carried out
through the award of formula grants.
The program regulations define the
eligible applicants and the formula for
the total amount of the awards. The
competitive award portion of the EECBG
is not included in this deviation.
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e. The EECBG program has
dramatically increased the workload
placed on DOE procurement offices to
award and administer the grants
executed for the program.

f. Delegation of certain non-monetary
administrative actions to DOE program
managers will increase the speed of
expenditures of Recovery Act funds
under the EECBG to speed goals of the
Recovery Act.

g. Appropriate controls, oversight and
monitoring are available to decrease the
risk of misuse of funds by the recipients
without the Contracting Officers
involvement in approval of
programmatic changes and other
administrative actions.

Determination

Based on the above findings and in
accordance with the authority granted to
me as the Senior Procurement Executive
of the Department of Energy and as the
Director of OPAM, I have determined
that a class deviation to Department of
Energy policies and procedures
governing financial assistance is
appropriate and necessary to meet the
goals and objectives of the Recovery Act
while at the same time providing
required due diligence and rigor that
support DOE’s execution of its fiduciary
responsibilities.

I have determined the deviation to 10
CFR Part 600, in particular 10 CFR
600.230, and DOE policies and
procedures on the use of warranted
Contracting Officers to administer
financial assistance agreements is in the
best interest of the EECBG program and
the use of Recovery Act funds. The
deviation is approved subject to the
above findings and the process outlined
in the attached memorandum.

This class deviation applies to
financial assistance agreements made
using Recovery Act funding to State,
city, county or Tribal recipients in
support of the EECBG program. It does
not apply to non-formula awards.

This class deviation is not effective
until fifteen days after a notice is
published in the Federal Register; see
10 CFR 600.4(d).

Patrick M. Ferraro,

Acting Director, Office of Procurement and
Assistance Management.

[FR Doc. 2010-12886 Filed 5-27-10; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RM01-5—-000]

Electronic Tariff Filings; Notice of
Posting Regarding Filing Procedures
for Electronically Filed Tariffs

May 21, 2010.

Take Notice that the attached
document “Filing Procedures For
Electronically Filed Tariffs, Rate
Schedules And Jurisdictional
Agreements” has been posted on the
eTariff Web site (http://www.ferc.gov/
docs-filing/etariff.asp) under
Commission Orders and Notices at
http://www.ferc.gov/docs-filing/etariff/
com-order.asp.

For further information, please
contact Keith Pierce at 202-502-8525 or
Andre Goodson at 202-502-8560, or
through e-mail to etariff@ferc.gov.

Kimberly D. Bose,
Secretary.

Filing Procedures for Electronically
Filed Tariffs, Rate Schedules and
Jurisdictional Agreements

In Order No. 714, the Commission
adopted regulations requiring that,
starting April 1, 2010, and for a
transition period through September 30,
2010, all tariffs, rate schedules, and
jurisdictional agreements, and revisions
to such documents, filed with the
Commission must be filed electronically
according to a format provided in the
Implementation Guide.2 Based on issues
that have arisen on some of the baseline
tariff filings, and inquiries, this notice
describes procedures for making
electronic tariff filings.? Electronic tariff
filings that do not comply with these
requirements are subject to rejection.

¢ Once a Baseline Tariff Filing Has
Been Made, All Tariff Filings Must be
Made Electronically Pursuant to the
Order No. 714 Guidelines.

Once a company makes its baseline
tariff filing in compliance with Order
No. 714, the company must make all
subsequent filings of tariffs, rate
schedules, and jurisdictional
agreements in the Order No. 714

1 Electronic Tariff Filings, Order No. 714, FERC
Stats. & Regs. 1 31,276 (2008).

2The data elements and communication protocol
are described in the Implementation Guide for
Electronic Filing of Parts 35, 154, 284, 300, and 341
Tariff Filing (Implementation Guide), available at
http://www.ferc.gov/docs-filing/etariff/
implementation-guide.pdyf.

3 As indicated in Order No. 714, this phrase is
intended to encompass rate schedule and
jurisdictional agreement filings as well. Order No.
714, at P 13 n.11.

baseline tariff filing format. As provided
in Order No. 714, this requirement is
not limited to tariffs or to modifications
of the baseline tariff filing, but
encompasses all the company’s other
tariffs, rate schedules, and jurisdictional
agreements, and all filings revising,
withdrawing, or otherwise affecting