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Presidential Documents

Title 3—

The President

Memorandum of May 3, 2010

Task Force on Space Industry Workforce and Economic De-
velopment

Memorandum for the Secretary of Defensel,] the Secretary of Commercel,]
the Secretary of Labor[,] the Secretary of Housing and Urban
Development[,] the Secretary of Transportation[,] the Secretary of
Education[,] the Director of the Office of Management and Budget[,] the
Administrator of the Small Business Administration[,] the Administrator
of the National Aeronautics and Space Administration[,] the Chair of the
Council of Economic Advisers[,] the Director of National Intelligencel,]
the Director of the Office of Science and Technology Policy[, and] the
Director of the National Economic Council

My Administration is committed to implementing a bold, new approach
to human spaceflight. Supported by a $6 billion increase to the National
Aeronautics and Space Administration’s (NASA) budget over the next 5
years, this strategy will foster the development of path-breaking technologies,
increase the reach and reduce the cost of human and robotic exploration
of space, and help create thousands of new jobs.

NASA’s budget also includes $429 million next year, and $1.9 billion over
the next 5 years, to modernize the Kennedy Space Center and other nearby
space launch facilities in Florida. This modernization effort will help spur
new commercial business and innovation and provide additional good jobs
to the region. While all of the new aspects of my Administration’s plan
together will create thousands of new jobs in Florida, past decisions to
end the Space Shuttle program will still affect families and communities
along Florida’s “Space Coast.”

Building on this significant new investment at the Kennedy Space Center
and my increased budget for NASA overall, I am committed to taking addi-
tional steps to help local economies like Florida’s Space Coast adapt and
thrive in the years ahead. The men and women who work in Florida’s
aerospace industry are some of the most talented and highly trained in
the Nation. It is critical that their skills are tapped as we transform and
expand the country’s space exploration efforts. That is why I am launching
a $40 million, multi-agency initiative to help the Space Coast transform
their economies and prepare their workers for the opportunities of tomorrow.
This effort will build on and complement ongoing local and Federal economic
and workforce-development efforts through a Task Force composed of senior-
level Administration officials from relevant agencies that will construct an
economic development action plan by August 15, 2010.

To these ends, I hereby direct the following:

Section 1. Establishment of the Task Force on Space Industry Workforce
and Economic Development. There is established a Task Force on Space
Industry Workforce and Economic Development (Task Force) to develop,
in collaboration with local stakeholders, an interagency action plan to facili-
tate economic development strategies and plans along the Space Coast and
to provide training and other opportunities for affected aerospace workers
so they are equipped to contribute to new developments in America’s space
program and related industries. The Secretary of Commerce and the Adminis-
trator of NASA shall serve as Co-Chairs of the Task Force.
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(a) Membership of the Task Force. In addition to the Co-Chairs, the Task
Force shall consist of the following members:

(i) the Secretary of Defense;
ii) the Secretary of Labor;

iii) the Secretary of Housing and Urban Development;

iv) the Secretary of Transportation;

v) the Secretary of Education;

vi) the Chair of the Council of Economic Advisers;

vii) the Director of the Office of Management and Budget;
viii) the Administrator of the Small Business Administration;
ix) the Director of National Intelligence;

(
(
(
(
(
(
(
(
(x) the Director of the Office of Science and Technology Policy;
(

xi) the Director of the National Economic Council; and

(xii) the heads of such other executive departments, agencies, and offices
as the President may, from time to time, designate.

A member of the Task Force may designate, to perform the Task Force
functions of the member, a senior-level official who is a part of the member’s
department, agency, or office, and who is a full-time officer or employee
of the Federal Government.

(b) Administration. The Co-Chairs shall convene regular meetings of the

Task Force, determine its agenda, and direct its work. At the direction
of the Co-Chairs, the Task Force may establish subgroups consisting exclu-
sively of Task Force members or their designees, as appropriate.
Sec. 2. Mission and Functions. The Task Force shall work with local stake-
holders and executive departments and agencies to equip Space Coast and
other affected workers to take advantage of new opportunities and expand
the region’s economic base.

The Task Force will perform the following functions, to the extent per-
mitted by law:

(a) provide leadership and coordination of Federal Government resources
to facilitate workforce and economic development opportunities for aerospace
communities and workers affected by new developments in America’s space
exploration program. Such support may include the use of personnel, tech-
nical expertise, and available financial resources, and may be used to provide
a coordinated Federal response to the needs of individual States, regions,
municipalities, and communities adversely affected by space industry
changes;

(b) provide recommendations to the President on ways Federal policies
and programs can address issues of special importance to aerospace commu-
nities and workers; and

(c) help ensure that officials from throughout the executive branch, includ-
ing officials on existing committees or task forces addressing technological
development, research, or aerospace issues, advance the President’s agenda
for the transformation of America’s space exploration program and support
the coordination of Federal economic adjustment assistance activities.

Sec. 3. Outreach. Consistent with the objectives set forth in this memo-
randum, the Task Force, in accordance with applicable law, in addition
to holding regular meetings, shall conduct outreach to representatives of
nonprofit organizations; business; labor: State, local, and tribal governments;
elected officials; and other interested persons that will assist in bringing
to the President’s attention concerns, ideas, and policy options for expanding
and improving efforts to create jobs and economic growth in affected aero-
space communities. The Task Force shall hold inaugural meetings with
stakeholders within 60 days of the date of this memorandum.
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Sec. 4. Task Force Plan for Space Industry Workforce and Economic Develop-
ment. On or before August 15, 2010, the Task Force shall develop and
submit to the President a comprehensive plan that:

(a) recommends how best to invest $40 million in transition assistance
funding to ensure robust workforce and economic development in those
communities within Florida affected by transitions in America’s space explo-
ration program;

(b) describes how the plan will build on and complement ongoing eco-
nomic and workforce development efforts;

(c) explores future workforce and economic development activities that
could be undertaken for affected aerospace communities in other States,
as appropriate;

(d) identifies areas of collaboration with other public or nongovernmental
actors to achieve the objectives of the Task Force; and

(e) details a coordinated implementation strategy by executive departments
and agencies to meet the objectives of the Task Force.

Sec. 5. Termination. The Task Force shall terminate 3 years after the date
of this memorandum unless extended by the President.

Sec. 6. General Provisions. (a) The heads of executive departments and
agencies shall assist and provide information to the Task Force, consistent
with applicable law, as may be necessary to carry out the functions of
the Task Force. Each executive department and agency shall bear its own
expense for participating in the Task Force; and

(b) nothing in this memorandum shall be construed to impair or otherwise
affect:

(i) authority granted by law to an executive department, agency, or the

head thereof; or

(ii) functions of the Director of the Office of Management and Budget
relating to budgetary, administrative, or legislative proposals.

(c) This memorandum shall be implemented consistent with applicable
law and subject to the availability of appropriations.



24784 Federal Register/Vol. 75, No. 87/ Thursday, May 6, 2010/ Presidential Documents

(d) This memorandum is not intended to, and does not, create any right
or benefit, substantive or procedural, enforceable at law or in equity by
any party against the United States, its departments, agencies, or entities,
its officers, employees, or agents, or any other person.

(e) The Administrator of the National Aeronautics and Space Administra-
tion shall publish this memorandum in the Federal Register.

THE WHITE HOUSE,
WASHINGTON, May 3, 2010

[FR Doc. 2010-10913
Filed 5-5-10; 8:45 am]
Billing code 7510-13-P
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contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
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50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
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new books are listed in the first FEDERAL
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FEDERAL RETIREMENT THRIFT
INVESTMENT BOARD

5 CFR Parts 1600 and 1650

Employee Contribution Elections and
Contribution Allocations; Methods of
Withdrawing Funds From the Thrift
Savings Plan

AGENCY: Federal Retirement Thrift
Investment Board.
ACTION: Correcting amendments.

SUMMARY: This document contains
corrections to final regulations, which
were published in the Federal Register
of June 14, 2003 (68 FR 35492) and
April 25, 2005 (70 FR 21290). As
published, the final regulations contain
errors or omissions that may be
misleading and need to be clarified.
DATES: Effective on May 6, 2010.

FOR FURTHER INFORMATION CONTACT:
Laurissa Stokes at 202—-942—1645.
SUPPLEMENTARY INFORMATION: The
Agency administers the Thrift Savings
Plan (TSP), which was established by
the Federal Employees’ Retirement
System Act of 1986 (FERSA), Public
Law 99-335, 100 Stat. 514. The TSP
provisions of FERSA are codified, as
amended, largely at 5 U.S.C. 8351 and
8401-79. The TSP is a tax-deferred
retirement savings plan for Federal
civilian employees and members of the
uniformed services. The TSP is similar
to cash or deferred arrangements
established for private-sector employees
under section 401(k) of the Internal
Revenue Code (26 U.S.C. 401(k)).

The final regulations that are the
subject of these corrections were
published in the Federal Register on
June 14, 2003 (68 FR 35492) and April
25, 2005 (70 FR 21290). As published,
the final regulations contain errors or
omissions that may be misleading and
need to be clarified.

Section 1600.11 of 5 CFR contains a
cross-reference to section 1600.14 of 5

CFR. Instead it should cross-reference
section 1600.12. This final rule corrects
the erroneous cross-reference in
§1600.11.

Section 1650.31(b) of 5 CFR contains
a typographical error. This final rule
amends the word “tradition” to read
“traditional.”

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities.
This regulation will affect Federal
employees and members of the
uniformed services who participate in
the Thrift Savings Plan, which is a
Federal defined contribution retirement
savings plan created under the Federal
Employees’ Retirement System Act of
1986 (FERSA), Public Law 99-335, 100
Stat. 514, and which is administered by
the Agency.

Paperwork Reduction Act

I certify that these regulations do not
require additional reporting under the
criteria of the Paperwork Reduction Act.

Unfunded Mandates Reform Act of
1995

Pursuant to the Unfunded Mandates
Reform Act of 1995, 2 U.S.C. 602, 632,
653, 1501-1571, the effects of this
regulation on state, local, and tribal
governments and the private sector have
been assessed. This regulation will not
compel the expenditure in any one year
of $100 million or more by state, local,
and tribal governments, in the aggregate,
or by the private sector. Therefore, a
statement under section 1532 is not
required.

Submission to Congress and the
Government Accountability Office

Pursuant to 5 U.S.C. 810(a)(1)(A), the
Agency submitted a report containing
this rule and other required information
to the U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States before
publication of this rule in the Federal
Register. This rule is not a major rule as
defined at 5 U.S.C. 804(2).

List of Subjects
5 CFR Part 1600

Government employees, Pensions,
Retirement.

5 CFR Part 1650

Alimony, Claims, Government
employees, Pensions, Retirement.

Gregory T. Long,

Executive Director, Federal Retirement Thrift
Investment Board.

m Accordingly, 5 CFR parts 1600 and
1650 are corrected by making the
following correcting amendments:

PART 1600—EMPLOYEE
CONTRIBUTION ELECTIONS AND
CONTRIBUTION ALLOCATIONS

m 1. The authority citation for part 1600
continues to read as follows:

Authority: 5 U.S.C. 8351, 8432(a), 8432(b),
8432(c), 8432(j), 8474(b)(5) and (c)(1), Thrift
Savings Plan Enhancement Act of 2009,
section 102.

m 2. Revise paragraph (a) of § 1600.11 to
read as follows:

§1600.11 Types of elections.

(a) Contribution elections. A
contribution election must be made
pursuant to § 1600.12 and includes the
following types of elections:

(1) To make employee contributions;

(2) To change the amount of employee
contributions; or

(3) To terminate employee
contributions.
* * * * *

PART 1650—METHODS OF
WITHDRAWING FUNDS FROM THE
THRIFT SAVINGS PLAN

m 3. The authority citation for part 1650
continues to read as follows:

Authority: 5 U.S.C. 8351, 8433, 8434, 8435,
8474(b)(5), and 8474(c)(1).

m 4. Revise paragraph (b) of § 1650.31 to
read as follows:

§1650.31 Age-based withdrawals.

* * * * *

(b) An age-based withdrawal is an
eligible rollover distribution, so a
participant may request that the TSP
transfer all or a portion of the
withdrawal to a traditional IRA or an
eligible employer plan.

* * * * *
[FR Doc. 2010-10700 Filed 5-5-10; 8:45 am]
BILLING CODE 6760-01-P
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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72

RIN 3150-AlI75

[NRC-2009-0538]

List of Approved Spent Fuel Storage

Casks: NUHOMS® HD System Revision
1

AGENCY: Nuclear Regulatory
Commission.

ACTION: Direct final rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is amending its
spent fuel storage regulations by
revising the Transnuclear, Inc. (TN)
NUHOMS® HD System listing within
the “List of Approved Spent Fuel
Storage Casks” to include Amendment
No. 1 to Certificate of Compliance (CoC)
Number 1030. Amendment No. 1 will
modify the CoC to add Combustion
Engineering 16x16 class fuel assemblies
as authorized contents, reduce the
minimum off-normal ambient
temperature from —20°F to —21°F,
expand the authorized contents of the
NUHOMS® HD System to include
pressurized water reactor fuel
assemblies with control components,
reduce the minimum initial enrichment
of fuel assemblies from 1.5 weight
percent uranium-235 to 0.2 weight
percent uranium-235, clarify the
requirements of reconstituted fuel
assemblies, add requirements to qualify
metal matrix composite neutron
absorbers with integral aluminum
cladding, delete use of nitrogen for
draining the water from the dry shielded
canister (DSC) and allow only helium as
a cover gas during DSC cavity water
removal operations, and make
corresponding changes to the technical
specifications.
DATES: The final rule is effective July 20,
2010, unless significant adverse
comments are received by June 7, 2010.
A significant adverse comment is a
comment where the commenter
explains why the rule would be
inappropriate, including challenges to
the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change. If the
rule is withdrawn, timely notice will be
published in the Federal Register.
ADDRESSES: You can access publicly
available documents related to this
document using the following methods:
Federal e-Rulemaking Portal: Go to
http://www.regulations.gov and search
for documents filed under Docket ID
[NRC-2009-0538]. Address questions
about NRC dockets to Carol Gallagher

301-492-3668; e-mail
Carol.Gallagher@nrc.gov.

NRC’s Public Document Room (PDR):
The public may examine and have
copied for a fee publicly available
documents at the NRC’s PDR, Public
File Area O-1F21, One White Flint
North, 11555 Rockville Pike, Rockville,
Maryland.

NRC’s Agencywide Documents Access
and Management System (ADAMS):
Publicly available documents created or
received at the NRC are available
electronically at the NRC’s Electronic
Reading Room at http://www.nrc.gov/
reading-rm/adams.html. From this page,
the public can gain entry into ADAMS,
which provides text and image files of
NRC’s public documents. If you do not
have access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC’s
PDR Reference staff at 1-800-397—-4209,
301-415-4737, or by e-mail to
pdr.resource@nrc.gov. An electronic
copy of the proposed CoC, technical
specifications (TS), and preliminary
safety evaluation report (SER) can be
found under ADAMS Package Number
ML092050827.

CoC No. 1030, the TS, the preliminary
SER, and the environmental assessment
are available for inspection at the NRC
PDR, Public File Area O-1F21, One
White Flint North, 11555 Rockville
Pike, Rockville, MD. Single copies of
these documents may be obtained from
Jayne M. McCausland, Office of Federal
and State Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415—
6219, e-mail
Jayne.McCausland@nrc.gov.

FOR FURTHER INFORMATION CONTACT:
Jayne M. McCausland, Office of Federal
and State Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415—
6219, e-mail
Jayne.McCausland@nrc.gov.

SUPPLEMENTARY INFORMATION:

Background

Section 218(a) of the Nuclear Waste
Policy Act of 1982, as amended
(NWPA), requires that “[t|he Secretary
[of the U. S. Department of Energy
(DOE)] shall establish a demonstration
program, in cooperation with the private
sector, for the dry storage of spent
nuclear fuel at civilian nuclear power
reactor sites, with the objective of
establishing one or more technologies
that the [Nuclear Regulatory]
Commission may, by rule, approve for
use at the sites of civilian nuclear power

reactors without, to the maximum
extent practicable, the need for
additional site-specific approvals by the
Commission.” Section 133 of the NWPA
states, in part, that “[tlhe Commission
shall, by rule, establish procedures for
the licensing of any technology
approved by the Commission under
Section 218(a) for use at the site of any
civilian nuclear power reactor.”

To implement this mandate, the NRC
approved dry storage of spent nuclear
fuel in NRC-approved casks under a
general license by publishing a final
rule in 10 CFR Part 72, which added a
new Subpart K within 10 CFR Part 72,
entitled “General License for Storage of
Spent Fuel at Power Reactor Sites” (55
FR 29181; July 18, 1990). This rule also
established a new Subpart L within 10
CFR Part 72, entitled “Approval of Spent
Fuel Storage Casks,” which contains
procedures and criteria for obtaining
NRC approval of spent fuel storage cask
designs. The NRC subsequently issued a
final rule on December 11, 2006 (71 FR
71463), that approved the NUHOMS®
HD System cask design and added it to
the list of NRC-approved cask designs in
10 CFR 72.214 as CoC No. 1030.

Discussion

On November 1, 2007, and as
supplemented on December 15, 2008,
February 19, April 30, May 26, and June
10, 2009, TN, the holder of CoC No.
1030, submitted an application to the
NRC that requested an amendment to
CoC No. 1030. Specifically, TN
requested modifications to the cask
design to add Combustion Engineering
(CE) 16x16 class fuel assemblies as
authorized contents (the system is
currently authorized to store CE 14x14,
Westinghouse (WE) 15x15, and WE
17x17 classes only); reduce the
minimum off-normal ambient
temperature from —20°F to —21°F;
expand the authorized contents of the
NUHOMS® HD System to include
pressurized water reactor (PWR) fuel
assemblies with control components;
reduce the minimum initial enrichment
of fuel assemblies from 1.5 weight
percent uranium-235 to 0.2 weight
percent uranium-235; clarify the
requirements of reconstituted fuel
assemblies, add requirements to qualify
metal matrix composite neutron
absorbers with integral aluminum
cladding; delete use of nitrogen for
draining the water from the DSC, and
allow only helium as a cover gas during
DSC cavity water removal operations;
and make corresponding changes to the
TS as described in the SER. As
documented in the SER, the NRC staff
performed a detailed safety evaluation
of the proposed CoC amendment request
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and found that an acceptable safety
margin is maintained. In addition, the
NRC staff has determined that there
continues to be reasonable assurance
that public health and safety will be
adequately protected.

This direct final rule revises the
NUHOMS® HD System listing in 10 CFR
72.214 by adding Amendment No. 1 to
CoC No. 1030. The amendment consists
of the changes described above, as set
forth in the revised CoC and TS. The
particular TS which are changed are
identified in the SER.

The amended NUHOMS® HD System
cask design, when used under the
conditions specified in the CoC, the TS,
and NRC regulations, will meet the
requirements of Part 72; thus, adequate
protection of public health and safety
will continue to be ensured. When this
direct final rule becomes effective,
persons who hold a general license
under 10 CFR 72.210 may load spent
nuclear fuel into NUHOMS® HD System
casks that meet the criteria of
Amendment No. 1 to CoC No. 1030
under 10 CFR 72.212.

Discussion of Amendments by Section

Section 72.214 List of approved spent fuel
storage casks.

Certificate No. 1030 is revised by
adding the effective date of Amendment
Number 1.

Procedural Background

This rule is limited to the changes
contained in Amendment 1 to CoC No.
1030 and does not include other aspects
of the NUHOMS® HD System. The NRC
is using the “direct final rule procedure”
to issue this amendment because it
represents a limited and routine change
to an existing CoC that is expected to be
noncontroversial. Adequate protection
of public health and safety continues to
be ensured. The amendment to the rule
will become effective on July 20, 2010.
However, if the NRC receives significant
adverse comments on this direct final
rule by June 7, 2010, then the NRC will
publish a document that withdraws this
action and will subsequently address
the comments received in a final rule as
a response to the companion proposed
rule published elsewhere in this issue of
the Federal Register. Absent significant
modifications to the proposed revisions
requiring republication, the NRC will
not initiate a second comment period on
this action.

A significant adverse comment is a
comment where the commenter
explains why the rule would be
inappropriate, including challenges to
the rule’s underlying premise or
approach, or would be ineffective or

unacceptable without a change. A
comment is adverse and significant if:

(1) The comment opposes the rule and
provides a reason sufficient to require a
substantive response in a notice-and-
comment process. For example, a
substantive response is required when:

(a) The comment causes the NRC staff
to reevaluate (or reconsider) its position
or conduct additional analysis;

(b) The comment raises an issue
serious enough to warrant a substantive
response to clarify or complete the
record; or

(c) The comment raises a relevant
issue that was not previously addressed
or considered by the NRC staff.

(2) The comment proposes a change
or an addition to the rule, and it is
apparent that the rule would be
ineffective or unacceptable without
incorporation of the change or addition.

(3) The comment causes the NRC staff
to make a change (other than editorial)
to the rule, CoC, or TS.

Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995 (Pub. L.
104-113) requires that Federal agencies
use technical standards that are
developed or adopted by voluntary
consensus standards bodies unless the
use of such a standard is inconsistent
with applicable law or otherwise
impractical. In this direct final rule, the
NRC will revise the NUHOMS® HD
System cask design listed in § 72.214
(List of NRC-approved spent fuel storage
cask designs). This action does not
constitute the establishment of a
standard that contains generally
applicable requirements.

Agreement State Compatibility

Under the “Policy Statement on
Adequacy and Compatibility of
Agreement State Programs” approved by
the Commission on June 30, 1997, and
published in the Federal Register on
September 3, 1997 (62 FR 46517), this
rule is classified as Compatibility
Category “NRC.” Compatibility is not
required for Category “NRC” regulations.
The NRC program elements in this
category are those that relate directly to
areas of regulation reserved to the NRC
by the Atomic Energy Act of 1954, as
amended (AEA), or the provisions of
Title 10 of the Code of Federal
Regulations. Although an Agreement
State may not adopt program elements
reserved to NRC, it may wish to inform
its licensees of certain requirements via
a mechanism that is consistent with the
particular State’s administrative
procedure laws but does not confer
regulatory authority on the State.

Plain Language

The Presidential Memorandum,
“Plain Language in Government
Writing,” published June 10, 1998 (63
FR 31883), directed that the
Government’s documents be in clear
and accessible language. The NRC
requests comments on this direct final
rule specifically with respect to the
clarity and effectiveness of the language
used. Comments should be sent to the
address listed under the heading
ADDRESSES, above.

Finding of No Significant
Environmental Impact: Availability

Under the National Environmental
Policy Act of 1969, as amended, and the
NRC regulations in Subpart A of 10 CFR
Part 51, the NRC has determined that
this rule, if adopted, would not be a
major Federal action significantly
affecting the quality of the human
environment and, therefore, an
environmental impact statement is not
required. The NRC has prepared an
environmental assessment and, on the
basis of this environmental assessment,
has made a finding of no significant
impact. This rule will amend the CoC
for the NUHOMS® HD System cask
design within the list of approved spent
fuel storage casks that power reactor
licensees can use to store spent fuel at
reactor sites under a general license.
The amendment will add CE 16x16
class fuel assemblies as authorized
contents; reduce the minimum off-
normal ambient temperature from
—20°F to — 21°F; expand the authorized
contents of the NUHOMS® HD System
to include PWR fuel assemblies with
control components; reduce the
minimum initial enrichment of fuel
assemblies from 1.5 weight percent
uranium-235 to 0.2 weight percent
uranium-235; clarify the requirements of
reconstituted fuel assemblies; add
requirements to qualify metal matrix
composite neutron absorbers with
integral aluminum cladding; delete use
of nitrogen for draining the water from
the DSC, and allow only helium as a
cover gas during DSC cavity water
removal operations; and make
corresponding changes to the TS as
described in the SER.

The environmental assessment and
finding of no significant impact on
which this determination is based are
available for inspection at the NRC
Public Document Room, Public File
Area O—-1F21, One White Flint North,
11555 Rockville Pike, Rockville, MD.
Single copies of the environmental
assessment and finding of no significant
impact are available from Jayne M.
McCausland, Office of Federal and State
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Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415—
6219, e-mail
Jayne.McCausland@nrc.gov.

Paperwork Reduction Act Statement

This rule does not contain any
information collection requirements
and, therefore, is not subject to the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). Existing
requirements were approved by the
Office of Management and Budget,
Approval Number 3150-0132.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a request for information or an
information collection requirement
unless the requesting document
displays a currently valid OMB control
number.

Regulatory Analysis

On July 18, 1990 (55 FR 29181), the
NRC issued an amendment to 10 CFR
Part 72 to provide for the storage of
spent nuclear fuel under a general
license in cask designs approved by the
NRC. Any nuclear power reactor
licensee can use NRC-approved cask
designs to store spent nuclear fuel if it
notifies the NRC in advance, the spent
fuel is stored under the conditions
specified in the cask’s CoC, and the
conditions of the general license are
met. A list of NRC-approved cask
designs is contained in 10 CFR 72.214.
On December 11, 2006 (71 FR 71463),
the NRC issued an amendment to Part
72 that approved the NUHOMS® HD
System cask design by adding it to the
list of NRC-approved cask designs in 10
CFR 72.214. On November 1, 2007, and
as supplemented on December 15, 2008,
February 19, April 30, May 26, and June
10, 2009, the certificate holder (TN)
submitted an application to the NRC to
amend CoC No. 1030 to add CE 16x16
class fuel assemblies as authorized
contents; reduce the minimum off-
normal ambient temperature from
—20°F to —21°F; expand the authorized
contents of the NUHOMS® HD System
to include PWR fuel assemblies with
control components; reduce the
minimum initial enrichment of fuel
assemblies from 1.5 weight percent
uranium-235 to 0.2 weight percent
uranium-235; clarify the requirements of
reconstituted fuel assemblies; add
requirements to qualify metal matrix
composite neutron absorbers with
integral aluminum cladding; delete use
of nitrogen for draining the water from
the DSC, and allow only helium as a

cover gas during DSC cavity water
removal operations; and make
corresponding changes to the TS as
described in the SER.

The alternative to this action is to
withhold approval of Amendment No. 1
and to require any Part 72 general
licensee, seeking to load fuel into
NUHOMS® HD System casks under the
changes described in Amendment No. 1,
to request an exemption from the
requirements of 10 CFR 72.212 and
72.214. Under this alternative, each
interested Part 72 licensee would have
to prepare, and the NRC would have to
review, a separate exemption request,
thereby increasing the administrative
burden upon the NRC and the costs to
each licensee.

Approval of the direct final rule is
consistent with previous NRC actions.
Further, as documented in the SER and
the environmental assessment, the
direct final rule will have no adverse
effect on public health and safety. This
direct final rule has no significant
identifiable impact or benefit on other
Government agencies. Based on this
regulatory analysis, the NRC concludes
that the requirements of the direct final
rule are commensurate with the NRC’s
responsibilities for public health and
safety and the common defense and
security. No other available alternative
is believed to be as satisfactory, and
thus, this action is recommended.

Regulatory Flexibility Certification

Under the Regulatory Flexibility Act
of 1980 (5 U.S.C. 605(b)), the NRC
certifies that this rule will not, if issued,
have a significant economic impact on
a substantial number of small entities.
This direct final rule affects only
nuclear power plant licensees and TN.
These entities do not fall within the
scope of the definition of “small
entities” set forth in the Regulatory
Flexibility Act or the size standards
established by the NRC (10 CFR 2.810).

Backfit Analysis

The NRC has determined that the
backfit rule (10 CFR 72.62) does not
apply to this direct final rule because
this amendment does not involve any
provisions that would impose backfits
as defined in 10 CFR Chapter L.
Therefore, a backfit analysis is not
required.

Congressional Review Act

Under the Congressional Review Act
of 1996, the NRC has determined that
this action is not a major rule and has
verified this determination with the
Office of Information and Regulatory
Affairs, Office of Management and
Budget.

List of Subjects in 10 CFR Part 72

Administrative practice and
procedure, Hazardous waste, Nuclear
materials, Occupational safety and
health, Radiation protection, Reporting
and recordkeeping requirements,
Security measures, Spent fuel,
Whistleblowing.

m For the reasons set out in the

preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; the Nuclear Waste Policy
Act of 1982, as amended; and 5 U.S.C.
552 and 553; the NRC is adopting the
following amendments to 10 CFR Part
72.

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL, HIGH-LEVEL
RADIOACTIVE WASTE, AND
REACTOR-RELATED GREATER THAN
CLASS C WASTE

m 1. The authority citation for Part 72
continues to read as follows:

Authority: Secs. 51, 53, 57, 62, 63, 65, 69,
81,161, 182, 183, 184, 186, 187, 189, 68 Stat.
929, 930, 932, 933, 934, 935, 948, 953, 954,
955, as amended, sec. 234, 83 Stat. 444, as
amended (42 U.S.C. 2071, 2073, 2077, 2092,
2093, 2095, 2099, 2111, 2201, 2232, 2233,
2234, 2236, 2237, 2238, 2282); sec. 274, Pub.
L. 86—373, 73 Stat. 688, as amended (42
U.S.C. 2021); sec. 201, as amended, 202, 206,
88 Stat. 1242, as amended, 1244, 1246 (42
U.S.C. 5841, 5842, 5846); Pub. L. 95-601, sec.
10, 92 Stat. 2951 as amended by Pub. L. 102—
486, sec. 7902, 106 Stat. 3123 (42 U.S.C.
5851); sec. 102, Pub. L. 91-190, 83 Stat. 853
(42 U.S.C. 4332); secs. 131, 132, 133, 135,
137, 141, Pub. L. 97—425, 96 Stat. 2229, 2230,
2232, 2241, sec. 148, Pub. L. 100-203, 101
Stat. 1330-235 (42 U.S.C. 10151, 10152,
10153, 10155, 10157, 10161, 10168); sec.
1704, 112 Stat. 2750 (44 U.S.C. 3504 note);
sec. 651(e), Pub. L. 109-58, 119 Stat. 806—10
(42 U.S.C. 2014, 2021, 2021b, 2111).

Section 72.44(g) also issued under secs.
142(b) and 148(c), (d), Pub. L. 100-203, 101
Stat. 1330-232, 1330-236 (42 U.S.C.
10162(b), 10168(c),(d)). Section 72.46 also
issued under sec. 189, 68 Stat. 955 (42 U.S.C.
2239); sec. 134, Pub. L. 97-425, 96 Stat. 2230
(42 U.S.C. 10154). Section 72.96(d) also
issued under sec. 145(g), Pub. L. 100-203,
101 Stat. 1330-235 (42 U.S.C. 10165(g)).
Subpart J also issued under secs. 2(2), 2(15),
2(19), 117(a), 141(h), Pub. L. 97-425, 96 Stat.
2202, 2203, 2204, 2222, 2244 (42 U.S.C.
10101, 10137(a), 10161(h)). Subparts K and L
are also issued under sec. 133, 98 Stat. 2230
(42 U.S.C. 10153) and sec. 218(a), 96 Stat.
2252 (42 U.S.C. 10198).

m 2.In §72.214, Certificate of
Compliance 1030 is revised to read as
follows:
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§72.214 List of approved spent fuel
storage casks.

Certificate Number: 1030.

Initial Certificate Effective Date:
January 10, 2007.

Amendment No. 1 Effective Date: July
20, 2010.

SAR Submitted by: Transnuclear, Inc.

SAR Title: Final Safety Analysis
Report for the NUHOMS® HD
Horizontal Modular Storage System for
Irradiated Nuclear Fuel.

Docket Number: 72-1030.

Certificate Expiration Date: January
10, 2027.

Model Number: NUHOMS® HD-
32PTH.

* * * * *

Dated at Rockville, Maryland, this 19th day
of April, 2010.
For the Nuclear Regulatory Commission.

R.W. Borchardt,

Executive Director for Operations.

[FR Doc. 2010-10677 Filed 5-5-10; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2010-0008; Airspace
Docket No. 09—ANM-21]

Modification of Jet Route J-3;
Spokane, WA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies Jet Route
J-3 by terminating the route at the
Spokane, WA, VHF omnidirectional
range/tactical air navigation (VORTAC)
instead of the Canadian border. This
action is necessary for the safety and
management of instrument flight rules
(IFR) operations within the National
Airspace System (NAS).

DATES: Effective date 0901 UTC, July 29,
2010. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules Group,
Office of System Operations Airspace
and AIM, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267—8783.

History

On February 4, 2010, the FAA
published in the Federal Register a
notice of proposed rulemaking (NPRM)
to modify J-3 Spokane, WA. (75 FR
5703). Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on this
proposal to the FAA. No comments
were received in response to the NPRM,
therefore, this amendment is the same
as that proposed in the NPRM.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
removing the segment of ]-3 that
extends from the Spokane VORTAC to
Cranbrook, BC. The route terminates at
the EDGES fix located on the United
States and Canadian border. The FAA
has determined that this segment of J—

3 is not required since the Jet Route, as
currently described, terminates or
originates at a point in space on the
international border and does not meet
or connect to any corresponding airway
within Canadian airspace. Additionally,
the segment between the Spokane
VORTAC and Cranbrook, BC VOR/DME
causes confusion because it appears that
pilots can file a flight plan all the way
to the Cranbrook, BC VOR/DME,
however, the computer rejects the flight
plans filed to the Cranbrook, BC VOR/
DME.

Jet Routes are published in paragraph
2004 of FAA Order 7400.9T, dated
August 27, 2009 and effective
September 15, 2009, which is
incorporated by reference in 14 CFR
71.1. The Jet Route listed in this
document would be subsequently
published in the Order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in

Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it modifies a Jet Route from Oakland,
CA, to Spokane, WA.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, “Environmental Impacts:
Policies and Procedures,” paragraph
311a. This airspace action is not
expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9T,
Airspace Designations and Reporting
Points, dated August 27, 2009 and
effective September 15, 2009, is
amended as follows:

Paragraph 2004—]Jet Routes
* * * * *
J-3 [Modified]

From Oakland, CA, via Red Bluff, CA;
Lakeview, OR; Kimberly, OR; Spokane, WA.
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Issued in Washington, DC, April 29, 2010.
Paul Gallant,
Acting Manager, Airspace and Rules Group.
[FR Doc. 2010-10608 Filed 5-5-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 95
[Docket No. 30722; Amdt. No. 487]

IFR Altitudes; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts
miscellaneous amendments to the
required IFR (instrument flight rules)
altitudes and changeover points for
certain Federal Airways, jet routes, or
direct routes for which a minimum or
maximum en route authorized IFR
altitude is prescribed. This regulatory
action is needed because of changes
occurring in the National Airspace
System. These changes are designed to
provide for the safe and efficient use of
the navigable airspace under instrument
conditions in the affected areas.

DATES: Effective Date: 0901 UTC, June 3,
2010.

FOR FURTHER INFORMATION CONTACT:
Harry Hodges, Flight Procedure
Standards Branch (AMCAFS—420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd. Oklahoma City,

OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
telephone: (405) 954—-4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 95 of the Federal
Aviation Regulations (14 CFR part 95)
amends, suspends, or revokes IFR
altitudes governing the operation of all
aircraft in flight over a specified route
or any portion of that route, as well as
the changeover points (COPs) for
Federal Airways, jet routes, or direct
routes as prescribed in part 95.

The Rule

The specified IFR altitudes, when
used in conjunction with the prescribed
changeover points for those routes,
ensure navigation aid coverage that is
adequate for safe flight operations and
free of frequency interference. The
reasons and circumstances that create
the need for this amendment involve
matters of flight safety and operational
efficiency in the National Airspace
System, are related to published
aeronautical charts that are essential to
the user, and provide for the safe and
efficient use of the navigable airspace.
In addition, those various reasons or
circumstances require making this
amendment effective before the next
scheduled charting and publication date
of the flight information to assure its
timely availability to the user. The
effective date of this amendment reflects
those considerations. In view of the
close and immediate relationship
between these regulatory changes and
safety in air commerce, I find that notice
and public procedure before adopting
this amendment are impracticable and
contrary to the public interest and that
good cause exists for making the
amendment effective in less than 30
days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. For the same reason, the
FAA certifies that this amendment will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 95

Airspace, Navigation (air).

Issued in Washington, DC, on April 30,
2010.
James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
part 95 of the Federal Aviation
Regulations (14 CFR part 95) is
amended as follows effective at 0901
UTC, June 03, 2010.

m 1. The authority citation for part 95
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44719,
44721.

m 2. Part 95 is amended to read as
follows:

REVISIONS TO IFR ALTITUDES & CHANGEOVER POINTS

[Amendment 487 final effective date, June 03, 2010]

From To MEA
§95.1001 Direct Routes-U.S.
Color Routes
§95.510 GREEN Federal Airway G10 is amended to Read in Part
Cape Newenham, AK NDB/DME ........ccccooiiiiiiiiienieeiee e ST Paul Island, AK NDB/DME .......c..ccoooiieeiiieeeiee e #4600
#HF COMMS Requred Below 8000
From To MEA MAA
§95.3000 Low Altitude RNAV Routes
§95.3254 RNAV Route T254 is Amended to Delete
CenteX, TX VORTAC ...ttt College Station, TX VORTAC ....cooiiiiiiieieeiee e *3000 10000
*2100-MOCA
Is Amended to Read in Part
College Station, TX VORTAC ......ccceiiiriiinieeieenieeseee EAKES, TX FIX oo 3000 15000
Eakes, TX FIX Crepo, TX FIX oo 3100 15000
Crepo, TX FIX Lake Charles, LA VORTAC 2200 15000
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From To MEA
§95.6001 Victor Routes-U.S.
§95.6004 VOR Federal Airway V4 is Amended to Read in Part
*HHaly, WV FIX e REACH, WV FIX Lo 4000
*4000-MRA
Reach, WV FIX ..o ELKINS, WV VORTAC ...t 4400
EIKINS, WV VORTAC ... Kessel, WV VOR/DME ........ccooiiiiiiie e 6400
§95.6005 VOR Federal Airway V5 is Amended to Read in Part
Louisville, KY VORTAC ....ooiiiieierierieniesie e NERVE, KY FIX oot *10000
*2700-GNSS MEA
§95.6006 VOR Federal Airway V6 is Amended to Read in Part
NanNCi, NY FIX ..o La Guardia, NY VOR/DME ........cccooiiiiiieeeeeeeeeee e 2600
§95.6011 VOR Federal Airway V11 is Amended to Read in Part
Greene County, MS VORTAC .....cccooiiiiiieneniereneesee e SOSOE, MS FIX ..ot *4000
*1800-MOCA
*3000-GNSS MEA
§95.6013 VOR Federal Airway V13 is Amended to Read in Part
ASCOL, TX FIX oo S010N, TX FIX et *4000
*1500-MOCA
Cleep, TX FIX e e *Legge, TX FIX e 3100
*3000-MRA
Napoleon, MO VORTAC .....cccoiiiiirieieneeee e LAMONI, TA VORTAC ...ttt 2900
§95.6014 VOR Federal Airway V14 is Amended to Read in Part
Shalo, TX FIX .ot Lubbock, TX VORTAC ..ot *5100
*5000-GNSS MEA
§95.6020 VOR Federal Airway V20 is Amended to Read in Part
Mc Allen, TX VOR/DME ......ccoiiiiiiiiiieeie e LateX, TX FIX et 1700
Latex, TX FIX e ASCOL, TX FIX e *4000
*1900-MOCA
ASCOt, TX FIX oo S0I0N, TX FIX et *4000
*1500-MOCA
Betzy, TX FIX e e Palacios, TX VORTAC ....ccooieieee et e sttt eanes 2000
§95.6038 VOR Federal Airway V38 is Amended to Read in Part
SaCKY, WV FIX oo *Julea, WV FIX e 3000
*5000-MRA
*Julea, WV FIX oo Benzo, WV FIX ..o s 3300
*5000-MRA
Benzo, WV FIX ... EIkins, WV VORTAC ..o 4000
§95.6051 VOR Federal Airway V51 is Amended to Read in Part
HALMA, GA VORTAC ... #DUBLIN, GA VORTAC ... *3000
*2000-GNSS MEA
#ALMA R-345 Unusable, Use Dublin R-170
§95.6062 VOR Federal Airway V62 is Amended to Read in Part
Spade, TX FIX et Lubbock, TX VORTAC ..o *5700
*4800-MOCA
*5000-GNSS MEA
§95.6070 VOR Federal Airway V70 is Amended to Read in Part
*RaymMO, TX FIX o JIMIE, TX FIX et **4000
*5000-MRA
**1600-MOCA
JiMie, TX FIX o Jetty, TX FIX e *4000
*1800-MOCA
Betzy, TX FIX .. Palacios, TX VORTAC ...ttt 2000
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From To MEA
§95.6071 VOR Federal Airway V71 is Amended to Read in Part
FWrack, LA FIX o NATCHEZ, MS VOR/DME .......coiiiiiiieeieceeeceeeniee **3500
*4000-MRA
**2200-MOCA
**2200-GNSS MEA
§95.6077 VOR Federal Airway V77 is Amended to Read in Part
Abilene, TX VORTAC .....oooiiieeeeeeee et Wichita Falls, TX VORTAC ......ccccoviiiireeeeene e *3900
*3400-MOCA
§95.6088 VOR Federal Airway V88 is Amended to Read in Part
Narci, OK FIX ..o Wacco, MO FIX ..o *8000
*3100-MOCA
*4000—-GNSS MEA
§95.6099 VOR Federal Airway V99 is Amended to Read in Part
La Guardia, NY VOR/DME ........ccoioiiirenereece e OUTTE, CT FIX i *4000
*1700-MOCA
OUtte, CT FIX ittt SOy, CT FIX e *4000
*2600-MOCA
§95.6102 VOR Federal Airway V102 is Amended to Read in Part
RallS, TX FIX e Guthrie, TX VORTAC ....coiiiieeneeeneeee e *5000
*4500-MOCA
§95.6106 VOR Federal Airway V106 is Amended to Read in Part
Weard, NY FIX .o *Weets, NY FIX e 6000
*6000—-MRA
§95.6123 VOR Federal Airway V123 is Amended to Read in Part
MINKS, NJ FIX ..o La Guardia, NY VOR/DME ........ccooiiiieieeeceeeeeeeseeee e 2600
§95.6155 VOR Federal Airway V155 is Amended to Read in Part
#Lawrenceville, VA VORTAC .....ccoioiiiiiieiineesereeee e *MANGE, VA FIX oo **4000
*5000-MRA
**2000-GNSS MEA
#R-042 UNUSABLE.
*ManNge, VA FIX e Melia, VA FIX oo **5000
*5000-MRA
**1800-MOCA
**2000-GNSS MEA
§95.6157 VOR Federal Airway V157 is Amended to Read in Part
#Lawrenceville, VA VORTAC .....ooiiiiieereeereee e DALTO, VA FIX oot *4000
*2000-GNSS MEA
#R—-042 UNUSABLE.
MINKS, NJ FIX oo La Guardia, NY VOR/DME .......cccccoeniiieienieeieneeeeniene 2600
§95.6159 VOR Federal Airway V159 is Amended to Read in Part
Holly Springs, MS VORTAC ......ccoiiiiiricieneeeeseee e Gilmore, AR VOR/DME .......ccoooiiiiiiniieeenceeeceee e 2500
Napoleon, MO VORTAC .....cooiiiiiiieieereeeiee e St Joseph, MO VORTAC .....coceiiieiiieeieeeeeeee e 2900
§95.6161 VOR Federal Airway V161 is Amended to Read in Part
Napoleon, MO VORTAC ..ot Lamoni, IA VORTAC .....ooiiiiiiiieeeeee et 2900
§95.6163 VOR Federal Airway V163 is Amended to Read in Part
ASCOL, TX FIX oo S010N, TX FIX e *4000
*1500-MOCA
§95.6166 VOR Federal Airway V166 is Amended to Read in Part
Clarksburg, WV VOR/DME .......cccooeiiiiiiiiiieeie e Tygar, WV FIX e 3600
Tygar, WV FIX o Ugjob, WV FIX e 4700
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From To MEA
UGjob, WV FIX et Kessel, WV VOR/DME .......cccooiiiinieerieeee e 6300
§95.6178 VOR Federal Airway V178 is Amended to Read in Part
Lexington, KY VORTAC ......cooiiiiiieeieeie e Trent, KY FIX ettt a e e e e e 3400
Trent, KY FIX .o SHNK, WV FIX e *8000
*4200-GNSS MEA
SHNK, WV FIX e Bluefield, WV VORTAC .....cocoiirieiiienie e *6000
*5400-GNSS MEA
§95.6205 VOR Federal Airway V205 is Amended to Read in Part
Weard, NY FIX ottt Weets, NY FIX ot 6000
*6000-MRA MAA-14500
§95.6209 VOR Federal Airway V209 is Amended to Read in Part
Semmes, AL VORTAC ...ttt JaNES, AL FIX oo *2300
*1800-MOCA
*2000-GNSS MEA
JaNES, AL FIX oo Kewanee, MS VORTAC ...t 2300
§95.6212 VOR Federal Airway V212 is Amended to Read in Part
OSCEr, TX FIX o Lufkin, TX VORTAC ..ot *4000
*2000-MOCA
§95.6222 VOR Federal Airway V222 is Amended to Read in Part
Humble, TX VORTAC ...ttt Beaumont, TX VOR/DME 3100
Maxon, LA FIX *Wrack, LA FIX **6000
*4000-MRA
**1800-MOCA
**2000-GNSS MEA
FWIACK, LA FIX e Mc Comb, MS VORTAC ....ooeiiiieieeierecee e **4000
*4000-MRA
**2000-MOCA
§95.6257 VOR Federal Airway V257 is Amended to Read in Part
Scaat, MT FIX .o Siebe, MT FIX .o *13000
*9800-MOCA
*9800—-GNSS MEA
§95.6268 VOR Federal Airway V268 is Amended to Read in Part
Indian Head, PA VORTAC ......coii it Hagerstown, MD VOR .......coooiiiiiiieieee s *12000
*4600-MOCA
*4700-GNSS MEA
Kemar, MD FIX ..ottt Westminster, MD VORTAC ......ccooii it *4000
*2600-MOCA
*2700-GNSS MEA
§95.6278 VOR Federal Airway V278 is Amended to Read in Part
*Nifde, TX FIX oo Bowie, TX VORTAC ....oiiiiiiiireere e e s **4500
*6500-MRA
**2600-MOCA
**3300-GNSS MEA
§95.6369 VOR Federal Airway V369 is Amended to Read in Part
Navasota, TX VORTAC ......coooiiieieee ettt Groesbeck, TX VOR/DME .......ccoovveeeeiiicieiieee et *2300
*1900-MOCA
§95.6377 VOR Federal Airway V377 is Amended to Read in Part
Hagerstown, MD VOR ......ccoiiiiiiieereee e HARRISBURG, PA VORTAC ..o *5000
*3800-MOCA
*4000-GNSS MEA
§95.6407 VOR Federal Airway V407 is Amended to Read in Part
JiMie, TX FIX e Jetty, TX FIX e *4000

*1800-MOCA
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From To MEA
§95.6427 VOR Federal Airway V427 is Amended to Read in Part
Monroe, LA VORTAC .....oooiiieiieere e *PeCkS, MS FIX .o **5000
*2800-MRA
**1900-MOCA
§95.6433 VOR Federal Airway V433 is Amended to Read in Part
TICKl, NY FIX e La Guardia, NY VOR/DME ........ccooiiiiiieeceeeseee e 2600
La Guardia, NY VOR/DME . .... | Dunbo, NY FIX 2000
Pawling, NY VOR/DME .......ccooiiiiiiiieieeesreeee s *Cyper, NY FIX 6100
*10000-MRA
*CYPEr, NY FIX e #Rockdale, NY VOR/DME .......ccccooiriiiinieieneeie e **10000
*10000-MRA
**6100-GNSS MEA
#RKA R—127 UNUSABLE BELOW 10000’
§95.6445 VOR Federal Airway V445 is Amended to Read in Part
NanNCi, NY FIX ..o ‘ La Guardia, NY VOR/DME ........cccooiiiiiiiieeieceeeceee e 2600
§95.6475 VOR Federal Airway V475 is Amended to Read in Part
La Guardia, NY VOR/DME ........ccooriiiiiiiiriee e ‘ DUNDO, NY FIX i 2000
§95.6476 VOR Federal Airway V476 is Amended to Read in Part
Lynchburg, VA VORTAC ....cooiiiiiieeieeie et ‘ Gordonsville, VA VORTAC ......ooiiiiiieiieeiieeieeee et 3300
§95.6487 VOR Federal Airway V487 is Amended to Read in Part
La Guardia, NY VOR/DME ........cccriiiiiiiireie e ‘ DUNDO, NY FIX o 2000
§95.6556 VOR Federal Airway V556 is Amended to Read in Part
Keeds, TX FIX ..o ‘ Scholes, TX VORTAC ....cooiiiiierieee e 3100
§95.6565 VOR Federal Airway V565 is Amended to Read in Part
College Station, TX VORTAC .....coiiiiiirieenieie e Lufkin, TX VORTAC ..ot *4000
*2000-MOCA
§95.6319 Alaska VOR Federal Airway V319 is Amended to Read in Part
WIlEr, AK FIX ettt e et e e e *Anchorage, AK VOR/DME .......ccccooiiiiiiiieie e **13000
*5000-MCA Anchorage, AK VOR/DME, E BND
**7000-MOCA
**7000-GNSS MEA
§95.6322 Alaska VOR Federal Airway V322 is Amended to Read in Part
King Salmon, AK VORTAC .....coooiiiiiiieeieeiee e KONIC, AK FIX oot *5000
*5000-MOCA
KONIC, AK FIX oot WOrTi, AK FIX e *9000
*7700-MOCA
*7700-GNSS MEA
Mallt, AK FIX o Homer, AK VOR/DME.
SW BND .o 9000
NE BND .o 4000
§95.6452 Alaska VOR Federal Airway V452 is Amended to Read in Part
Z0mMbY, AK FIX oo HORSI, AK FIX e *8000
*4000-MOCA
*7000-GNSS MEA, E BND
*4000-OPPOSITE GNSS MEA, W BND
§95.6453 Alaska VOR Federal Airway V453 is Amended to Read in Part
Bethel, AK VORTAC ..o UNALAKLEET, AK VOR/DME ......ccovioiiiiieeieceeeeeee e *11000
*4900-MOCA
*6000-GNSS MEA
§95.6489 Alaska VOR Federal Airway V489 is Amended to Read in Part
Z0mMbY, AK FIX oo HOISI, AK FIX e *8000
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From To MEA

*4000-MOCA
*7000-GNSS MEA, E BND
*4000-OPPOSITE GNSS MEA, W BND

§95.6506 Alaska VOR Federal Airway V506 is Amended to Read in Part

Bethel, AK VORTAC ..o Marsi, AK FIX.
W BIND et 16000
EBND .............. 2000
Marsi, AK FIX oo JOHNI, AK FIX #*16000
*3200-MOCA
*4000-GNSS MEA
#MEA GAP. Continuous Navigation Coverage Does Not
Exist Below 16000 Between BET 109NM and OME
113NM.
From ‘ To ‘ MEA MAA
§95.7001 Jet Routes
§95.7037 Jet Route J37 is Amended to Delete in Part
Massena, NY VORTAC ..o ‘ U.S. Canadian Border .........cccoiviiienieiieeseeeeenee s ‘ 18000 ‘ 45000
§95.7055 Jet Route J55 is Amended to Delete in Part
Presque Isle, ME VOR/DME .......cccccoiiiiiiniiiiee e ‘ U.S. Canadian Border ........ccccooeiiiieniinieeneeieenee s ‘ 18000 ‘ 45000
§95.8003 VOR Federal Airway Changeover Points Airway Segment V161 is Amended to Add Changeover Point
Napoleon, MO VORTAC ....cccooiiiiiieiieeieeee e ‘ Lamoni, 1A VORTAC ....ooooiecee e ‘ 40 ‘ Napoleon
V278 is Amended to Add Changeover Point
Guthrie, TX VORTAC ..ot ‘ Bowie, TX VORTAC ....ccoeriiirieeeiereeee e ‘ 64 ‘ Guthrie
V4 is Amended to Add Changeover Point
Charleston, WV VORTAC ......oooiiiiiiiiieeeee e ‘ Elkins, WV VORTAC ...t ‘ 27 ‘ Charleston
V571 is Amended to Add Changeover Point
Humble, TX VORTAC ...ccoeiireeeereeeeseeee e ‘ Navasota, TX VORTAC .....oooeiiiierereee e sieeeees ‘ 24 ‘ Humble
V574 is Amended to Add Changeover Point
Navasota, TX VORTAC ....cccceiiiiiiieeenieeeeeee e ‘ Humble, TX VORTAC ..ot ‘ 18 ‘ Navasota
V77 is Amended to Add Changeover Point
Abilene, TX VORTAC .....ooiiiiriieneeeseere e ‘ Wichita Falls, TX VORTAC ......cccooeiiirieneneerereceneeees ‘ 56 ‘ Abilene
Alaska V488 is Amended to Add Changeover Point
Fairbanks, AK VORTAC ..ot ‘ Tanana, AK VOR/DME ........cccooiiiieiiiiie e ‘ 69 ‘ Fairbanks
Alaska V531 is Amended to Add Changeover Point
Fairbanks, AK VORTAC .....cccooiieeieeeeceee et Tanana, AK VOR/DME ........cccooeeiiiiieiie e 69 Fairbanks
Tanana, AK VOR/DME .......ccccooiiiiiiiiiene e Huslia, AK VOR/DME ........cooiiiiiiienieeeeee e 40 Tanana

[FR Doc. 2010-10654 Filed 5-5-10; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF JUSTICE

28 CFR Part 20
[Docket No. FBI 118]
RIN 1110-AA29

FBI Records Management Division
National Name Check Program Section
User Fees

AGENCY: Federal Bureau of Investigation
(FBI), Justice.

ACTION: Final rule.

SUMMARY: This Final Rule sets out the
Director of the FBI's authority to
establish and collect fees for providing
name-based background checks
conducted by the National Name Check
Program (NNCP) of the Records
Management Division (RMD). The rule
explains the methodology used to
calculate the fees and provides that
future fee adjustments will be made by
notice published in the Federal
Register.

DATES: This rule is effective June 7,
2010.

FOR FURTHER INFORMATION CONTACT: FBI,
Records Management Division, National
Name Check Program Section, 170
Marcel Drive, Winchester, VA 22602,
Attention: Michael Cannon.

SUPPLEMENTARY INFORMATION:

I. Background

On September 26, 2008, the FBI
published a Notice of Proposed
Rulemaking (NPRM) setting forth the
FBI’s statutory authority to establish and
collect fees for named-based NNCP
checks and other identification services
performed by the RMD. See 73 FR
55,794 (2008) (to be codified at 28 CFR
part 20). The FBI’s user fees are
differentiated by the FBI Division
providing the service. The user fees for
the NNCP checks provided by the RMD
are the subject of this rulemaking. Fees
for the criminal history record
information checks provided by the
Criminal Justice Information Services
Division (CJIS) were the subject of a
separate rulemaking and associated
notice published in the Federal Register
on April 13, 2010 at 75 FR 18751 and
18887. Because the FBI was uncertain
which rule would be finalized first, both
the CJIS fee NPRM and the NNCP fee
NPRM proposed to amend 28 CFR 20.31
by adding an identical paragraph (e).
The NNCP fee NPRM also proposed to
add a new paragraph (f) regarding the
collection of fees for named-based
background checks. Because paragraph
(e) already has been added to section
20.31 by the CJIS fee final rule, the

NNCP final rule has been conformed by
adding only the new paragraph (f) to
section 20.31.

The NPRM regarding the NNCP
checks explained the methodology used
to calculate the fees, provided a
proposed fee schedule and explained
that the fees may include an amount to
establish a fund to defray expenses for
the automation of fingerprint
identification and criminal justice
information services and associated
costs. The NPRM further advised that
the current fees would be published
concurrently with this final rule as a
notice in the Federal Register. This final
rule implements the FBI’s statutory fee
authority. All future fee adjustments
will be made by notice published in the
Federal Register.

II. Legal Authority to Collect Fees

The FBI has collected fees for the
NNCP since 1991, when the authority to
establish and collect fees to process
name-based CHRI checks, was set out in
Public Law (Pub. L.) 101-515. This
statutory authority was renewed
annually by subsequent appropriations
legislation. Under Public Law 101-162,
the FBI also was authorized to establish
and collect fees for name-based checks
and to set the fees at a level to include
an amount to defray expenses for the
automation of fingerprint identification
and associated costs. Congress, in Public
Law 101-515, subsequently authorized
the FBI to establish and collect these
fees on a continuing basis. This
authority was further expanded by
Public Law 104-99 with insertion of the
term “criminal justice information
services” so the FBI was authorized to
use the collected fees to “defray
expenses for the automation of
fingerprint identification and criminal
justice information services and
associated costs.” The FBI does not
charge a fee for NNCP services
performed for criminal justice purposes,
as those services are supported by
federal appropriations.

III. Reasons for the Proposed Fee
Schedule

While the RMD has automated some
portions of the NNCP process, the
current fees, which have not changed
since 1991, do not reflect the expense of
personnel time and other costs involved
in the analysis of the pertinent
information. The NNCP disseminates
information from the FBI's Central
Records System (CRS) in response to
requests submitted by federal agencies,
Congressional committees, the federal
judiciary, friendly foreign police and
intelligence agencies. The CRS contains
the FBI’s administrative, personnel, and

investigative files. The NNCP was
established under Executive Order No.
10450, issued on April 27, 1953, 18 FR
2489, which mandated National Agency
checks in the background investigation
of prospective Government employees.
The FBI performs the primary National
Agency check on all U.S. Government
employees and provides information to
more than 40 federal agencies. The
information from the CRS, disseminated
under the NNCP, is evaluated by
governmental agencies before bestowing
privileges such as visas, naturalization
or work authorizations under the
Immigration and Nationality Act, Public
Law 82—414 as amended, and other
federal laws.

The CRS consists of administrative,
applicant, criminal, personnel, and
other files arranged by subject matter
relating to an individual, an
organization, or other matters. The CRS
records are maintained at FBI
Headquarters and FBI Field Offices. The
CRS can be accessed through the
General Indices, which are arranged in
alphabetical order by subject, such as
the names of individuals and
organizations.

In 1995, the FBI implemented the
Automated Case Support (ACS) system
to access 105 million records from
previous automated systems. The ACS
consists of three automated applications
that support case management functions
for all investigative and administrative
cases. The Investigative Case
Management application is used to
open, assign and track leads and close
investigative and administrative cases.
The Electronic Case File serves as the
central electronic repository for the
FBTI’s official text-based documents. The
Universal Index (UNI) provides a
complete subject and case index to
approximately 99 million records in
investigative and administrative cases.
The UNI lists the names of individuals
or entities, with identifying information
such as date of birth and social security
number.

The processing of an NNCP search
begins with the search of a person’s
name in the UNI to locate all instances
of the person’s name and identifying
information in the main and reference
files. A main file concerns the subject of
an FBI investigation, and a reference file
concerns an individual whose name
appears in part of an FBI investigation,
such as an associate or witness. Over 60
percent of the initial NNCP electronic
checks in UNI yield no identifiable
information regarding the person and
are termed “No record,” and that
information is reported to the requesting
agency. If the search of UNI yields
possibly identifiable information, the
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NNCP request requires additional
review and an additional manual name
search is conducted. If identifiable
information is located, the records are
retrieved and reviewed for possible
derogatory information concerning the
subject of the NNCP request. The FBI
forwards a summary of the derogatory
information to the requesting agency.

By letter, dated August 30, 2007, to all
RMD customers using the NNCP for
noncriminal justice purposes, the FBI
established the proposed fee schedule
on an interim basis, effective October 1,
2007. RMD customers were advised of
the revised fees prior to the start of FY
2008, thereby avoiding costly and
confusing mid-year changes. The FBI
will continue to analyze its costs in
processing searches in the NNCP and
will review related fee charges
periodically, as recommended by Office
of Management and Budget Circular No.
A-25, (OMB Circular A-25) User
Charges. Any adjustments to the FBI's
fees will be announced by notice in the
Federal Register.

IV. Standards and Guidelines Used To
Calculate the Fee

Public Law 101-515 links the user
fees charged for processing name checks
and fingerprint identification records to
the cost of providing these services.
Such costs not only include the salaries
of employees engaged in providing the
services but, in accordance with
generally accepted accounting
principles, also include such expenses
as capital investment, depreciation,
automation, and so forth. Congress
recognized these additional expenses of
processing records by authorizing the
FBI to establish user fees at a level to
include an amount “to defray expenses
for the automation of fingerprint
identification and criminal justice
information services and associated
costs.”

In the absence of express statutory
authority, federal agencies are
authorized to establish fees by the
Independent Office Appropriation Act
0f 1952, 31 U.S.C. 9701, which is
implemented by specific guidelines in
OMB Circular A-25. Since the FBI has
express statutory authority to establish
and collect fees under Public Law 101—
515, the FBI is not required to follow
strictly the mandates of OMB Circular
A-25; however, the FBI did look to
OMB Circular A-25 for guidance. For
example, OMB Circular A-25’s
definition of “full cost” (“all direct and
indirect costs to any part of the Federal
Government of providing a good,
resource, or service”) was used as a

model by the FBI in establishing the
subject user fees, including direct and
indirect personnel costs, physical
overhead, and other indirect costs such
as material costs, utilities and
equipment.

V. Calculation of the Revised Fee

The FBI hired a contractor, Grant
Thornton LLP., 333 John Carlyle Street,
Alexandria, Virginia, 22314, (Grant
Thornton) to conduct an independent
analysis of pertinent costs and to
recommend a revised fee schedule for
the NNCP checks conducted by RMD.
Referencing OMB Circular A-25; the
Statement of Federal Financial
Accounting Standards (SFFAS-4):
Managerial Cost Accounting Concepts
and Standards for the Federal
Government; and other relevant
financial management directives, Grant
Thornton developed a cost accounting
methodology and related cost models
based upon the concept and principles
of activity-based costing (ABC). The cost
models identified the total resource
costs associated with the services
provided to RMD customers, including
personnel (e.g., salary and benefits),
non-labor (e.g, material, equipment, and
facility) and overhead (e.g., management
and administration) costs, and assigned
or allocated these costs to the various
service categories using relevant cost
drivers. The cost drivers were selected
primarily for their strong cause-effect
linkages between the resources and the
activities and services that consumed
them. The unit costs for RMD’s NNCP
services incorporated in this study were
derived from a robust costing network
that is based on the principles of ABC,
a widely recognized and accepted cost
accounting methodology. Grant
Thornton generated the revised fee
schedule based upon these unit costs.

The methodology focused on
developing full cost information for
NNCP’s activities and services to
provide a basis for the fee
recommendations. FY 2005 costs were
used to develop baseline cost
information, and additional estimated
costs and adjustments were included to
estimate resources for FY 2008 and FY
2009. The projected cost information
served as the basis for the fee
recommendations.

Grant Thornton developed their cost
accounting methodology using the
following steps for the non-automation
portion of the fee. First, NNCP services
and activities performed for name
checks were defined. Then operational
labor costs, support labor costs and non-
labor costs, including appropriate

overhead and support costs, were
identified and assigned to activities and
then to services. Estimated costs,
transaction volumes and trends were
analyzed to predict appropriate costs
and transaction volumes for FY 2008.
Finally, using the projected FY 2008
costs and the projected FY 2008
transaction volumes, the projected unit
costs for each service were calculated.
The recommended user fees were based
on these projected unit costs.

As explained above, under Public
Law 101-515, the FBI is also authorized
to charge an additional amount for the
automation of fingerprint identification
and criminal justice information
services and associated costs. Although
NNCP fees have not included this
additional amount to date, the FBI
considers the service provided by the
NNCP as being a criminal justice
information service. The costs
associated with enhancing the NNCP,
including the automation efforts, were
identified and included in the name
check fee study reflected in the rule.
The estimated costs for these
automation efforts were based on best
available information regarding planned
information technology investments.
The projected FY 2008 and FY 2009
volumes were then used to calculate the
unit costs for this portion of the fee.
Once the unit costs were calculated,
Grant Thornton generated the revised
fee schedule. The FBI then
independently reviewed the Grant
Thornton recommendations, compared
them to current fee calculations and
plans for future services, and
determined that the revised schedules
were both objectively reasonable and in
consonance with the underlying legal
authorities.

VI. Revised Fee Schedule

As noted above, the FBI established
the fee schedule on an interim basis,
effective October 1, 2007. Fee classes
remained essentially the same, with the
exception that manual submissions and
expedited processing requests were
consolidated into a single class. Under
the interim fee schedule, the fee was
increased only 10 cents for users
submitting electronic requests that are
limited to batch processing (from $1.40
to $1.50). The fee increases for name
checks involving non-electronic
submissions and other special services
were more substantial because of the
higher cost for processing manual
submissions and expediting responses
ahead of routine transactions. Unit costs
are rounded up to the next $0.25.
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SUMMARY OF FEE CHANGES

. - . Total fee

Service Previous fee Interim fee increase
[T (o] T (o0 o) o =7 T o S I IS R
Batch Process Only ...... $1.40 $1.50 $0.10
Batch + File Review ...... 10.65 29.50 18.85
Manual Submission ...... 12.00 56.00 44.00
Expedited Submission 22.65 56.00 33.35

The FBI will continue to analyze its
costs and will review related fee charges
periodically, as recommended by OMB
Circular A-25. The final rule advises
that future adjustments to the FBI's fees
will be announced by notice in the
Federal Register.

VII. Administrative Consultations With
Interested Federal Agencies

The FBI has provided information
about this rule to the largest three
customers by volume of submissions,
the United States Citizenship and
Immigration Services, the Office of
Personnel Management and the
Department of State. The FBI will
develop standards of performance and
timeliness with these three federal
customers. As appropriate, the FBI will
pursue similar arrangements with its
other federal customers.

Discussion of Comments

Only one comment on the proposed
rule was received. An organization of
research universities expressed concern
that the rule might limit access to FBI
records for research or medical
purposes. This rule, however, simply
sets out the Director of the FBI’s
authority to establish and collect fees for
providing name-based background
checks conducted by the NNCP of the
RMD. The rule does not have any
impact on procedures of access to
research, statistical or human subject
information. Therefore, after carefully
reviewing the single comment to the
NPRM, the FBI has determined that no
changes to the rule are necessary.

VIII. Regulatory Certifications

Regulatory Flexibility Act

When an agency issues a rulemaking
proposal, the Regulatory Flexibility Act
(RFA) requires the agency to “prepare
and make available for public comment
an initial regulatory flexibility analysis”
which will “describe the impact of the
proposed rule on small entities.” (5
U.S.C. 603(a)). Section 605 of the RFA
allows an agency to certify, in lieu of
preparing an analysis, that the proposed
rulemaking is not expected to have
significant economic impact on a
substantial number of small entities.

Small entities are defined by the RFA to
include small businesses, small
organizations, and small governmental
jurisdictions.

This rule only concerns federal
agencies authorized to request name-
based record background checks, and
Federal agencies do not fall within the
definition of a “small entity.”
Accordingly, the Director of the FBI
hereby certifies that this rule will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12866 (Regulatory
Planning and Review)

This regulation has been drafted and
reviewed in accordance with Executive
Order 12866, Regulatory Planning and
Review, section 1(b), Principles of
Regulation. The FBI has determined that
this rule is a significant regulatory
action under Executive Order 12866,
Regulatory Planning and Review,
section 3(f) and accordingly this rule
has been reviewed by the Office of
Management and Budget.

Executive Order 12988 (Civil Justice
Reform)

This final rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

Executive Order 13132 (Federalism)

This final rule will not have a
substantial direct effect on the states, on
the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. The rule does not
alter any of the policy set out at 28 CFR
Part 20, or 28 CFR, Parts 901-906.
Therefore, in accordance with Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Unfunded Mandates Reform Act of 1995

This final rule does not contain a
mandate that will result in the
expenditure by state, local, and tribal
governments (in the aggregate) or by the
private sector of $100 million or more
in any one year, and it will not
significantly or uniquely affect small

governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This final rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This rule will not
result in an annual effect on the U.S.
economy of $100 million or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of U.S.-based companies to
compete with foreign-based companies
in domestic and export markets.

IX. Conclusion

After careful consideration, the
Department does not believe that any
change to the rule is necessary based on
the comment it received.

List of Subjects in 28 CFR Part 20

Classified information, Crime,
Intergovernmental relations,
Investigations, Law enforcement,
Privacy.

m Accordingly, pursuant to the authority
set forth in Public Law 101-515, as
amended by Public Law 104-99, set out
in the notes to 28 U.S.C. 534, Part 20 of
Chapter I of Title 28 of the CFR is
amended as follows.

PART 20—CRIMINAL JUSTICE
INFORMATION SYSTEMS

m 1. The authority citation for Part 20
continues to read as follows:

Authority: 28 U.S.C. 534; Pub. L. 92-544,
86 Stat. 1115; 42 U.S.C. 3711, et seq., Pub.
L. 99-169, 99 Stat. 1002, 1008-1011, as
amended by Pub. L. 99-569, 100 Stat. 3190,
3196; Pub. L. 101-515, as amended by Pub.
L. 104-99, set out in the notes to 28 U.S.C.
534.

m 2. Amend § 20.31 to add paragraph (f)
to read as follows:

§20.31 Responsibilities.

* * * * *

(f) The FBI will collect a fee for
providing noncriminal name-based
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background checks of the FBI Central
Records System through the National
Name Check Program pursuant to the
authority in Pub. L. 101-515 and in
accordance with paragraphs (e)(1), (2)
and (3) of this section.

Dated: April 26, 2010.
Robert S. Mueller, III,
Director, Federal Bureau of Investigation.
[FR Doc. 2010-10628 Filed 5-5-10; 8:45 am]
BILLING CODE 4410-02-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG-2010-0081]

RIN 1625-AA08

Special Local Regulations for Marine
Events; Chester River, Chestertown,
MD; Correction

ACTION: Temporary final rule;
correction.

SUMMARY: In the Federal Register
published on April 23, 2010, the Coast
Guard established special local
regulations during the reenactment
portion of the “Chestertown Tea Party
Festival.” The Chestertown Tea Party
Festival is a marine event to be held on
the waters of the Chester River,
Chestertown, MD on May 29, 2010. The
special local regulation published with
an error in the heading, specifically, the
CFR title and part in the heading should
have read “33 CFR Part 100,” instead of
“33 CFR Part 165.”

DATES: This correction is effective May
6, 2010.

FOR FURTHER INFORMATION CONTACT: For
information about this correction,
contact Kevin d’Eustachio, Office of
Regulations and Administrative Law,
(202) 372-3854
kevin.m.deustachio@uscg.mil. For
information about the original
regulation, contact Mr. Ronald Houck,
Sector Baltimore Waterways
Management Division, Coast Guard;
telephone (410) 576—2674, e-mail
Ronald.L.Houck@uscg.mil.

SUPPLEMENTARY INFORMATION: In FR doc
2010-9496 appearing on page 21167 in
the issue of Friday, April 23, 2010, the
following corrections are made:

1. In the document heading on page
21167, correct the CFR citation to read
“33 CFR Part 100”.

Dated: April 28, 2010.
S. Venckus,

Office of Regulations and Administrative Law
(CG-0943), U.S. Coast Guard.

[FR Doc. 2010-10606 Filed 5-5-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG-2010-0102]
RIN 1625-AA08

Special Local Regulation for Marine
Events; Temporary Change of Dates
for Recurring Marine Events in the
Fifth Coast Guard District; Correction

ACTION: Temporary final rule;
correction.

SUMMARY: In the Federal Register
published on April 19, 2010, the Coast
Guard temporarily changed the
enforcement period of two special local
regulations for recurring marine events
in the Fifth Coast Guard District, one on
April 17-18, 2010, and one on May 29—
30, 2010. That publication contained
several errors. These errors do not
impact the events scheduled for this
year, but could cause confusion about
future years.

DATES: This correction is effective May
6, 2010.

FOR FURTHER INFORMATION CONTACT: For
information about this correction,
contact Kevin d’Eustachio, Office of
Regulations and Administrative Law,
telephone (202) 372—-3854, e-mail
kevin.m.deustachio@uscg.mil. For
information about the original
regulation, contact LT Tiffany Duffy,
Project Manager, Sector Hampton
Roads, Waterways Management
Division, United States Coast Guard;
telephone (757) 668—5580, e-mail

Tiffany.A.Duffy@uscg.mil.

SUPPLEMENTARY INFORMATION: In FR doc
2010-8861 appearing on page 20294 in
the issue of Monday, April 19, 2010, the
following corrections are made:

1. In the summary on page 20294, in
the first column, remove the words
“proposes to temporarily change” and
add in their place the words
“temporarily changes”.

2. On page 20294, in the third
column, revise the “DATES” section to
read as follows:

“DATES: This rule is effective in the CFR
April 19, 2010, through May 31, 2010. This
rule is effective with actual notice for

purposes of enforcement from April 7, 2010,
through May 31, 2010.”

3. On page 20296, in the third
column, revise amendatory instruction
number 2 to read as follows:

“2.In Sec. 100.501, suspend line No. 31
and 38 in the Table to Sec. 100.501 from
April 17, 2010 through June 1, 2010.”

4. On page 20296, in the third column
revise amendatory instruction number 3
to read as follows:

“3. In Sec. 100.501 add lines No. 58 and
59 in Table to Sec. 100.501 to read as
follows:”

Dated: April 28, 2010.

S. Venckus,

Office of Regulations and Administrative Law
(CG-0943), U.S. Coast Guard.

[FR Doc. 2010-10602 Filed 5-5—10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2010-0277]

RIN 1625—-AA00

Safety Zone; Tri-City Water Follies

Hydroplane Races Practice Sessions,
Columbia River, Kennewick, WA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the Columbia River in Kennewick,
Washington for hydroplane race
practice sessions being held in
preparation for the Tri-City Water
Follies Hydroplane Races. The safety
zone is necessary to help ensure the
safety of the practice session
participants as well as the maritime
public and will do so by prohibiting all
persons and vessels from entering or
remaining in the safety zone unless
authorized by the Captain of the Port or
his designated representative.

DATES: This rule is effective from 7 a.m.
May 7, 2010 through 5:30 p.m. May 8,
2010.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2010—
0277 and are available online by going
to http://www.regulations.gov, inserting
USCG-2010-0277 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
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Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail MST1 Jaime Sayers,
Waterways Management Division, U.S.
Coast Guard Sector Portland; telephone
503-240-9319, e-mail
Jaime.A.Sayers@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because to do
otherwise would be contrary to the
public interest because immediate
action is necessary to provide for the
safety of life and property on navigable
waters.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date
would be contrary to public interest
because hazards associated with the
hydroplane practice sessions could lead
to severe injury, fatalities, and/or
destruction of public property.
Therefore, immediate action is needed
to ensure the public’s safety.

Basis and Purpose

The Tri-City Water Follies
Association hosts annual hydroplane
races on the Columbia River in
Kennewick, Washington. The
Association is planning to hold practice
sessions prior to the event for race
participants. The practice sessions will
be conducted daily on May 7 and May
8, 2010 from 7 a.m. through 5:30 p.m.
Due to the safety hazards inherent with
such events, a safety zone is necessary
to help ensure the safety of the practice
session participants as well as the
maritime public.

Discussion of Rule

The safety zone created by this rule
encompasses all waters bounded by two
lines drawn from shore to shore on the
Columbia River, and is approximately 2
miles in length beginning at the Pioneer
Memorial Bridge at the point where U.S.
Route 395 crosses the Columbia River;
the first line running between position
46°14’07” N, 119°10’42” W and position
46°13'42” N, 119°10’51” W and the
second line running between position
46°13’35” N, 119°07’34” W and position
46°13’10” N, 119°07°47” W.

The safety zone will be in effect daily
from 7 a.m. until 5:30 p.m. on May 7,
2010 and May 8, 2010. All persons and
vessels will be prohibited from entering
or remaining in the safety zone unless
authorized by the Captain of the Port or
his designated representative.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. Although this regulation will
restrict access to the area, the effect of
this rule will not be significant because:
The safety zone will only be in effect for
a limited time and maritime traffic will
be able to transit the safety zone at
designated intervals throughout that
time period and as otherwise authorized
by the Captain of the Port or his
designated representative.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities some of which may be small

entities: The owners and operators of
vessels intending to operate in the area
covered by the safety zone. The rule will
not have a significant economic impact
on a substantial number of small
entities, however, because the safety
zone will only be in effect for a limited
time and maritime traffic will be able to
transit the safety zone at designated
intervals throughout that time period
and as otherwise authorized by the
Captain of the Port or his designated
representative.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG—FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
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more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of

Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-43701f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves the establishment of a safety
zone.

An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine Safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04-6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T13-139 to read as
follows:

§165.T13-139 Safety Zone; Tri-City Water
Follies Hydroplane Races Practice
Sessions, Columbia River, Kennewick, WA
(a) Location. The following area is a
safety zone: All waters encompassed
within the area approximately two miles

in length bounded by two lines drawn
from shore to shore on the Columbia
River; the first line running between
position 46° 14’07” N, 119°10°42” W and
position 46°13°42” N, 119°10°51” W and
the second line running between
position 46°13’35” N, 119°07’34” W and
position 46°13"10” N, 119°07°47” W.

(b) Regulations. In accordance with
the general regulations in 33 CFR Part
165, Subpart C, no person may enter or
remain in the safety zone detailed in
paragraph (a) of this section or bring,
cause to be brought, or allow to remain
in the safety zone detailed in paragraph
(a) of this section any vehicle, vessel, or
object unless authorized by the Captain
of the Port or his designated
representative. See 33 CFR Part 165,
Subpart C, for additional information
and requirements.

(c) Enforcement Period. The safety
zone detailed in paragraph (a) of this
section will be in effect daily from 7
a.m. through 5:30 p.m. on May 7, 2010
and May 8, 2010.

Dated: April 22, 2010.
F.G. Myer,

Captain, U.S. Coast Guard, Captain of the
Port, Portland.

[FR Doc. 2010-10613 Filed 5-5-10; 8:45 am]|
BILLING CODE 9110-04-P

DEPARTMENT OF AGRICULTURE
Forest Service
36 CFR Part 251

Special Uses

AGENCY: Forest Service, USDA.
ACTION: Correcting amendment.

SUMMARY: This document contains
corrections to the final rule governing
the Forest Service’s Special Use
Program that was published in the
Federal Register on March 26, 2010 (75
FR 14495).

DATES: Effective on May 6, 2010.

FOR FURTHER INFORMATION CONTACT:
Julett Denton, Lands Special Uses
Program Manager, (202) 205—-1256.
SUPPLEMENTARY INFORMATION:

This correction adds paragraphs (A),
(B), (C), and (D) to § 251.60 (a)(2)(i)
which were inadvertently removed from
the final rule and which are necessary
to reflect properly the Forest Service’s
authority to revoke or suspend special
use authorizations under the Federal
Land Policy and Management Act.

List of Subjects in 36 CFR Part 251

Administrative practice and
procedure, Electric power, National
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forests, Public lands—rights-of-way,
Reporting and recordkeeping
requirements, Water resources.

m Accordingly, 36 CFR part 251 is
corrected to read as follows:

PART 251—LAND USES

Subpart B—Special Uses

m 1. The authority citation for part 251
continues to read as follow:

Authority: 7 U.S.C. 1011; 16 U.S.C. 518,
551, 678a; Pub. L. 76-867, 54 Stat. 1197.

m 2.In § 251.60, revise (a)(2)(i) to read
as follows:

§251.60 Termination, revocation, and
suspension.

(a) * x %

(2) All other special uses—(i)
Revocation or suspension. An
authorized officer may revoke or
suspend a special use authorization for
all other special uses, except a permit or
an easement issued pursuant to
§251.53(e) or an easement issued under
§ 251.53(1) of this subpart:

(A) For noncompliance with
applicable statutes, regulations, or the
terms and conditions of the
authorization;

(B) For failure of the holder to
exercise the rights or privileges granted;

(C) With the consent of the holder; or

(D) At the discretion of the authorized
officer for specific and compelling

reasons in the public interest.
* * * * *

Dated: April 28, 2010.
Thomas L. Tidwell,
Chief, Forest Service.
[FR Doc. 2010-10296 Filed 5-5—10; 8:45 am]
BILLING CODE 3410-11-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 745
[EPA-HQ-OPPT-2005-0049; FRL-8823-7]
RIN 2070-AJ55

Lead; Amendment to the Opt-Out and
Recordkeeping Provisions in the

Renovation, Repair, and Painting
Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing several
revisions to the Lead Renovation,
Repair, and Painting Program (RRP) rule
that published in the Federal Register
on April 22, 2008. The RRP rule

established accreditation, training,
certification, and recordkeeping
requirements as well as work practice
standards on persons performing
renovations for compensation in most
pre-1978 housing and child-occupied
facilities. In this document, EPA is
eliminating the “opt-out” provision that
currently exempts a renovation firm
from the training and work practice
requirements of the rule where the firm
obtains a certification from the owner of
a residence he or she occupies that no
child under age 6 or pregnant women
resides in the home and the home is not
a child-occupied facility. EPA is also
requiring renovation firms to provide a
copy of the records demonstrating
compliance with the training and work
practice requirements of the RRP rule to
the owner and, if different, the occupant
of the building being renovated or the
operator of the child-occupied facility.
In addition, the rule makes minor
changes to the certification,
accreditation and state authorization
requirements.

DATES: This final rule is effective July 6,
2010.

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPPT-2005-0049. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPPT
Docket. The OPPT Docket is located in
the EPA Docket Center (EPA/DC) at Rm.
3334, EPA West Bldg., 1301
Constitution Ave., NW., Washington,
DC. The EPA/DC Public Reading Room
hours of operation are 8:30 a.m. to 4:30
p-m., Monday through Friday, excluding
legal holidays. The telephone number of
the EPA/DC Public Reading Room is
(202) 566—1744, and the telephone
number for the OPPT Docket is (202)
566—0280. Docket visitors are required
to show photographic identification,
pass through a metal detector, and sign
the EPA visitor log. All visitor bags are
processed through an X-ray machine
and subject to search. Visitors will be
provided an EPA/DC badge that must be
visible at all times in the building and
returned upon departure.

FOR FURTHER INFORMATION CONTACT: For
technical information contact: Marc
Edmonds, National Program Chemicals
Division, Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001; telephone
number: (202) 566—0758; e-mail address:
edmonds.marc@epa.gov.

For general information contact: The
TSCA Hotline, ABVI-Goodwill, 422
South Clinton Ave., Rochester, NY
14620; telephone number: (202) 554—
1404; e-mail address: TSCA-
Hotline@epa.gov.

Hearing- or speech-challenged
individuals may access the numbers in
this unit through TTY by calling the
toll-free Federal Relay Service at 1-800—
877-8339.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you operate a training
program required to be accredited under
40 CFR 745.225, if you are a firm who
must be certified to conduct renovation
activities in accordance with 40 CFR
745.89, or if you are an individual who
must be certified to conduct renovation
activities in accordance with 40 CFR
745.90.

This final rule applies only in States,
Territories, and Indian Tribal areas that
do not have authorized programs
pursuant to 40 CFR 745.324. For further
information regarding the authorization
status of States, Territories, and Indian
Tribes, contact the National Lead
Information Center (NLIC) at 1-800—
424-LEAD [5323]. Potentially affected
categories and entities may include, but
are not limited to:

¢ Building construction (NAICS code
236), e.g., single-family housing
construction, multi-family housing
construction, residential remodelers.

e Specialty trade contractors (NAICS
code 238), e.g., plumbing, heating, and
air-conditioning contractors, painting
and wall covering contractors, electrical
contractors, finish carpentry contractors,
drywall and insulation contractors,
siding contractors, tile and terrazzo
contractors, glass and glazing
contractors.

¢ Real estate (NAICS code 531), e.g.,
lessors of residential buildings and
dwellings, residential property
managers.

e Child day care services (NAICS
code 624410).

¢ Elementary and secondary schools
(NAICS code 611110), e.g., elementary
schools with kindergarten classrooms.
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e Other technical and trade schools
(NAICS code 611519), e.g., training
providers.

¢ Engineering services (NAICS code
541330) and building inspection
services (NAICS code 541350), e.g., dust
sampling technicians.

¢ Lead abatement professionals
(NAICS code 562910), e.g., firms and
supervisors engaged in lead-based paint
activities.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. To determine whether
you or your business may be affected by
this action, you should carefully
examine the applicability provisions in
40 CFR 745.89, 40 CFR 745.225, and 40
CFR 745.226. If you have any questions
regarding the applicability of this action
to a particular entity, consult the
technical person listed under FOR
FURTHER INFORMATION CONTACT.

II. Background

A. Agency’s Authority for Taking This
Action

This final rule is being issued under
the authority of the Toxic Substances
Control Act (TSCA) sections 402(c)(3),
404, 406, and 407 (15 U.S.C. 2682(c)(3),
2684, 2686, and 2687).

B. Introduction

In the Federal Register issue of April
22, 2008, under the authority of sections
402(c)(3), 404, 406, and 407 of TSCA,
EPA issued its final RRP rule (Ref. 1).
The final RRP rule, codified in 40 CFR
part 745, subparts E, L, and Q, addresses
lead-based paint hazards created by
renovation, repair, and painting
activities that disturb painted surfaces
in target housing and child-occupied
facilities.

Shortly after the RRP rule was
published, several petitions were filed
challenging the rule. These petitions
were consolidated in the Circuit Court
of Appeals for the District of Columbia
Circuit. On August 24, 2009, EPA signed
an agreement with the environmental
and children’s health advocacy groups
in settlement of their petitions. In this
agreement EPA committed to propose
several changes to the RRP rule,
including the changes discussed in this
document regarding the opt-out
provision and recordkeeping
requirements.

The RRP rule establishes
requirements for training renovators,
other renovation workers, and dust
sampling technicians; for certifying
renovators, dust sampling technicians,
and renovation firms; for accrediting
providers of renovation and dust
sampling technician training; for
renovation work practices; and for
recordkeeping. Interested States,
Territories, and Indian Tribes may apply
for and receive authorization to
administer and enforce all of the
elements of the new renovation
requirements. More information on the
RRP rule may be found in the Federal
Register document announcing the RRP
rule or on EPA’s website at http://
www.epa.gov/lead/pubs/
renovation.htm.

Many provisions of the RRP rule were
derived from the existing lead-based
paint activities regulations at 40 CFR
part 745, subpart L (Ref. 2). These
existing regulations were promulgated
in 1996 under TSCA section 402(a),
which defines lead-based paint
activities in target housing as
inspections, risk assessments, and
abatements. The 1996 regulations cover
lead-based paint activities in target
housing and child-occupied facilities,
along with limited screening activities
called lead hazard screens. These
regulations established an accreditation
program for training providers and a
certification program for individuals
and firms performing these activities.
Training course accreditation and
individual certification was made
available in five disciplines: Inspector,
risk assessor, project designer,
abatement supervisor, and abatement
worker. In addition, these lead-based
paint activities regulations established
work practice standards and
recordkeeping requirements for lead-
based paint activities in target housing
and child-occupied facilities.

The RRP rule created two new
training disciplines in the field of lead-
based paint: Renovator and dust
sampling technician. Persons who
successfully complete renovator training
from an accredited training provider are
certified renovators. Certified renovators
are responsible for ensuring that
renovations to which they are assigned
are performed in compliance with the
work practice requirements set out in 40
CFR 745.85. Persons who successfully
complete dust sampling technician
training from an accredited training
provider are certified dust sampling
technicians. Certified dust sampling
technicians may be called upon to
collect dust samples after renovation
activities have been completed.

The RRP rule contains a number of
work practice requirements that must be
followed for every covered renovation
in target housing and child-occupied
facilities. These requirements pertain to
warning signs and work area
containment, the restriction or
prohibition of certain practices (e.g.,
high heat gun, torch, power sanding,
power planing), waste handling,
cleaning, and post-renovation cleaning
verification. The firm must ensure
compliance with these work practices.
Although the certified renovator is not
required to be on-site at all times, while
the renovation project is ongoing, a
certified renovator must nonetheless
regularly direct the work being
performed by other workers to ensure
that the work practices are being
followed.

C. Opt-Out Provision

The RRP rule included a provision
that exempts a renovation firm from the
training and work practice requirements
of the rule when the firm obtains a
certification from the owner of a
residence he or she occupies that no
child under age 6 or pregnant women
resides in the home and the home is not
a child-occupied facility. Unless the
target housing meets the definition of a
child-occupied facility, if an owner-
occupant signed a statement that no
child under age 6 and no pregnant
woman reside there and an
acknowledgment that the renovation
firm will not be required to use the lead-
safe work practices contained in EPA’s
RRP rule, the renovation activity is not
subject to the training, certification, and
work practice requirements of the rule.
Conversely, if the owner-occupant does
not sign the certification and
acknowledg ment for any reason (even
if no children under age 6 or no
pregnant women reside there), the
renovation is subject to the
requirements of the RRP rule.

Even though the Agency included the
opt-out provision in the final RRP rule,
EPA recognized that the opt-out
presented concerns for exposure to
children under age 6. Nonetheless, EPA
explained that it believed it should
focus the rule on scenarios with the
greatest exposure to children under age
6, that concerns for new homeowners
would be mitigated to some extent by
the requirements of the “Disclosure
Rule”, and that older children and
adults did not ingest lead-dust at as high
a rate as toddlers and therefore high
dust lead levels present a much greater
risk to a young child than they do for
an older child or adult. After
promulgation, the rule, and specifically
the opt-out provision, was challenged.
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As part of a settlement agreement, EPA
agreed to propose removing the opt-out
provision.

On October 28, 2009, EPA proposed
to remove the opt-out provision. For the
reasons discussed in this Unit, the
Agency has now concluded that it is
important to require the RRP work
practices and training and certification
requirements in target housing even if
there is no child under age 6 or pregnant
woman residing there. By removing the
opt-out provision, the rule will go
farther toward protecting children under
age 6 and pregnant women, as well as
older children and adult occupants of
target housing where no child under age
6 or pregnant woman resides. Therefore,
the opt-out provision will no longer be
available to owner-occupants beginning
on the effective date of this final rule.

EPA believes the opt-out provision is
not sufficiently protective for children
under age 6 and pregnant women, the
most vulnerable populations identified
in the RRP rule. As pointed out by a
number of commenters on the RRP rule,
the opt-out provision does not protect
families with young children who may
purchase recently renovated target
housing. Removal of the opt-out will
result in fewer homes being purchased
with lead hazards created by renovation,
repair, and painting activities. Under
the RRP rule, the opt-out provision was
limited to owner-occupied target
housing and did not extend to vacant
rental housing because of the concern
that future tenants could unknowingly
move into a rental unit where dust-lead
hazards created by the renovation are
present. In the same way, dust-lead
hazards created during renovations in
an owner-occupied residence conducted
prior to a sale will be present for the
next occupants. It is common for home
owners to hire contractors to perform
activities that disturb paint before
selling a house, thus increasing the
likelihood of lead hazards being present
for someone buying a home, which may
include a family with a child under age
6 or a pregnant woman. There are other
benefits to removing the opt-out
provision, including protection for
family pets, as lead poisonings resulting
from renovations have been
documented in both cats and dogs (Refs.
17 and 18).

In the preamble to the RRP rule, EPA
explained that it believed the Disclosure
Rule, 40 CFR part 745, subpart F
(required by section 1018 of Title X of
the Residential Lead-Based Paint Hazard
Reduction Act of 1992 (Pub. L. 102—
550), would help to address these
concerns. The Disclosure Rule requires
sellers of target housing to disclose
known lead-based paint or lead-based

paint hazard information to purchasers
and provide them with a copy of the
lead hazard information pamphlet
entitled Protect Your Family From Lead
in Your Home (Ref. 14). EPA explained
the receipt of this information could
prompt the family to inquire about
potential lead-based paint hazards in
the home. In addition, EPA
recommended that purchasers take
advantage of their statutory opportunity
to have a lead-based paint inspection or
risk assessment done while in the
process of purchasing target housing.

In supporting the proposal to remove
the opt-out provision, one commenter
disagreed that the Disclosure Rule
adequately addresses the risks to
subsequent owners of target housing
that undergo renovations under the opt-
out provision. In particular, this
commenter pointed out that there is
nothing in the Disclosure Rule to alert
homeowners to the fact that RRP work
practice requirements were not followed
before they purchased the home.
Indeed, the Disclosure Rule only
requires disclosure of known hazards. It
would not require disclosure of
renovation activities or that the owner
opted out of the RRP rule requirements.
The commenter further states that it is
unreasonable to assume that a typical
homeowner or someone renting a
previously owner-occupied dwelling
would know the detailed exemptions on
the RRP rule.

The Agency continues to believe that
the Disclosure Rule provides valuable
information to homeowners and that
this information may help homeowners
become aware of lead hazards. However,
EPA’s study on the Characterization of
Dust Lead Levels after Renovation,
Repair, and Painting Activities (the
“Dust Study”, Ref. 11), demonstrated
that renovation, repair, and painting
activities produce large quantities of
lead dust that create dust-lead hazards.
The study also showed that the RRP
work practices are effective at
minimizing exposure to dust hazards
that could result from renovation
activities. As the commenter pointed
out, the Disclosure Rule will not, in
many cases, provide the type of
renovation specific lead hazard
information or provide recipients
information that can be said to reliably
or effectively result in minimizing
exposure to lead-based paint hazards
created by renovation activities. Thus,
there is little evidence to suggest that
the provisions of the Disclosure Rule are
effective or reliable at minimizing
exposure to lead-based paint hazards
created by renovation activities in target
housing. In addition, even if the
Disclosure Rule reliably disclosed

relevant information relating to earlier
renovation activities, EPA does not
believe this would be an adequate
substitute for the work practice
standards, which EPA has a record basis
to conclude actually result in
elimination—rather than simply
disclosure—of the hazards created by
renovations.

Perhaps in recognition of this
shortcoming, one commenter suggested
that EPA should revise the Disclosure
Rule, as opposed to making changes to
the RRP rule. That would not, however,
satisfy EPA’s obligation under section
402 to put into place standards that take
into account reliability, effectiveness,
and safety to address lead-based paint
hazards created by renovation activities
in target housing. Moreover, the
Disclosure Rule was jointly promulgated
by EPA and the Department of Housing
and Urban Development. Thus, changes
would involve a joint rulemaking effort
and are not wholly within EPA’s
control. Furthermore, changes to the
Disclosure Rule would need to be
analyzed in the context of the
underlying statute—not just because it
might be helpful in the context of
actions taken by EPA under a different
statutory provision. In short, while this
is a suggestion that may be worth
pursuing, it does not address the present
issue; that of reliably and effectively
minimizing exposure to lead-based
paint hazards created by renovation
activities.

Furthermore, EPA is concerned about
the effectiveness of disclosure with
respect to populations with the highest
risk of exposure to harmful lead levels.
Children in minority populations and
children whose families are poor have
an increased risk of exposure to harmful
lead levels (Ref. 3, at €376). Analysis of
the National Health and Nutrition
Examination Surveys (NHANES) data
from 1988 through 2004 shows that the
prevalence of blood lead levels equal to
or exceeding 10 pug/dL in children aged
1 to 5 years has decreased from 8.6% in
1988-1991 to 1.4% in 1999-2004,
which is an 84% decline (Ref. 3, at
e377). However, the NHANES data from
1999-2004 indicates that non-Hispanic
black children aged 1 to 5 years had
higher percentages of blood lead levels
equal to or exceeding 10 ug/dL (3.4%)
than white children in the same age
group (1.2%) (Ref. 3). In addition,
among children aged 1 to 5 years over
the same period, the geometric mean
blood lead level was significantly higher
for non-Hispanic blacks (2.8 ug/dL),
compared with Mexican Americans (1.9
ug/dL) and non-Hispanic whites (1.7 ug/
dL) (Ref. 3, at e377). For children aged
1 to 5 years from families with low
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income, the geometric mean blood lead
level was 2.4 ug/dL (Ref. 3, at e377).
Further, the incidences of blood-lead
levels greater than 10 ug/dL and greater
than or equal to 5 pg/dL were higher for
non-Hispanic blacks (14% and 3.4%
respectively) than for Mexican
Americans (4.7% and 1.2%,
respectively) and non-Hispanic whites
(4.4% and 1.2%, respectively) (Ref. 3, at
€377). The “analysis indicates that
residence in older housing, poverty, age,
and being non-Hispanic black are still
major risk factors for higher lead levels”
(Ref. 3, at e376). EPA is concerned that
disclosure may be ineffective with
respect to these populations already at
higher risk of having elevated blood
lead levels because the effectiveness of
disclosure depends on the recipient’s
understanding the significance of the
disclosure and having the means and
ability to act upon the information.

This also relates to practical issues
that have implications for the RRP rule
in general, and for high risk, low-
income, minority populations in
particular. The opt-out is a relatively
complicated overlay to the applicability
provisions of the rule. EPA believes
there are practical benefits to removing
the opt-out and simplifying the
applicability of the rule—both for
renovators and homeowners. The opt-
out provision complicates the outreach
and education about lead hazards and
makes the rule more complicated for
renovators to apply and consumers to
understand. Furthermore, it not only
assumes literacy but also a working
knowledge of what the rule would
otherwise require and an ability to
provide informed consent. Accordingly,
EPA believes that populations that
already have the highest risk factors for
lead exposure may be
disproportionately adversely affected by
the complexity of a rule that contains
the opt-out provision. More generally,
EPA believes that the more uniform the
application of the rule work practices in
target housing is, the more effective and
reliable they will be at minimizing
exposure to lead-based paint hazards.
Contractors who have a single set of
work practices that are to be applied in
most pre-1978 housing and child-
occupied facilities will be more likely to
apply them consistently and correctly.

Renovations performed under the opt-
out provision are also likely to result in
exposures for vulnerable populations in
other ways. Visiting children who do
not spend enough time in the housing
to render it a child-occupied facility
may nevertheless be exposed to lead
from playing in dust-lead hazards
created by renovations. For example,
children may spend time in the homes

of grandparents, but those homes may
be eligible for the opt-out provision of
the RRP rule. A homeowner who signs
an opt-out statement may not realize
that she is pregnant. For example, “A
Case Report of Lead Paint Poisoning
during Renovation of a Victorian
Farmhouse” describes four cases of
childhood lead poisoning and two cases
of adult lead toxicity resulting from a
renovation. One of the adults was a
woman who did not realize she was
pregnant until after the exposure
occurred. (Ref. 16)

Eliminating the opt-out provision will
also protect families with young
children residing near or adjacent to
homes undergoing renovations. Under
the RRP rule, an owner occupant can
take advantage of the opt-out provision
even if a child under age 6 or a pregnant
woman lives in an adjacent home.
Renovations on the exterior of a
residence can spread leaded dust and
debris some distance from the
renovation activity, which is why, for
regulated renovations, EPA requires
renovation firms to cover the ground
with plastic sheeting or other
impermeable material a distance of 10
feet from the renovation and take extra
precautions when in certain situations
to ensure that dust and debris does not
contaminate other buildings or other
areas of the property or migrate to
adjacent properties. One commenter
cited a study that shows housing in
urban areas, such as Chicago, tend to be
only three to five meters apart,
highlighting the likelihood of lead
contamination of adjacent prosperities
in urban neighborhoods. Similarly,
another commenter stated that in urban
communities, many if not most of the
homes are side by side. There are
approximately 2 million owner-
occupied, single-family attached homes
(e.g., townhomes, semi-detached or
duplex homes) built before 1978.
Renovations on the exteriors of these
homes are likely to contaminate
neighboring yards and porches resulting
in exposure outside the house as well as
inside because dust can be tracked into
the home. Many more owner-occupied,
single-family detached homes are
located in close proximity to each other,
and renovations performed under the
opt-out provision present a similar risk
for these homes. Another factor that
EPA did not fully consider in
promulgating the original RRP rule, but
that weighs heavily against the opt-out
provision, is that the risks posed by the
opt-out with respect to exterior work
will disproportionally affect children
that are already at the highest risk for
higher blood lead levels—low income,

non-Hispanic black children living in
older housing in urban areas, which is
likely to be comprised of attached, or
closely constructed detached, homes.

While the RRP rule focused
principally on protecting children under
age 6, it is well known that older
children and adults can also suffer
adverse effects from lead exposure.
Adults are susceptible to lead effects at
lower blood lead levels than previously
understood (e.g., Ref. 13, p. 8-25).
Epidemiologic studies have consistently
demonstrated associations between lead
exposure and enhanced risk of
deleterious cardiovascular outcomes,
including increased blood pressure and
incidence of hypertension. A meta-
analysis of numerous studies estimates
that a doubling of blood-lead level (e.g.,
from 5 to 10 ug/dL) is associated with
~1.0 mm Hg increase in systolic blood
pressure and ~0.6 mm Hg increase in
diastolic pressure. The evidence for an
association of lead with cardiovascular
morbidity and mortality is limited but
supportive. (Ref. 13, p E-10). As evident
from the discussions in chapters 5, 6
and 8 of EPA’s Air Quality Criteria
Document for Lead (Ref. 13),
“neurotoxic effects in children and
cardiovascular effects in adults are
among those best substantiated as
occurring at blood lead concentrations
as low as 5 to 10 pg/dL (or possibly
lower); and these categories are
currently clearly of greatest public
health concern” (Ref. 13, p. 8-60). With
regard to blood lead levels in individual
children associated with particular
neurological effects, the Criteria
Document states “Collectively, the
prospective cohort and cross-sectional
studies offer evidence that exposure to
lead affects the intellectual attainment
of preschool and school age children at
blood lead levels <10 pg/dL (most
clearly in the 5 to 10 pug/dL range, but,
less definitively, possibly lower).” (Ref.
13, p. 6-269). Epidemiological studies
have consistently demonstrated
associations between lead exposure and
enhanced risk of deleterious
cardiovascular outcomes, including
increased blood pressure and incidence
of hypertension. As one commenter
pointed out, the half-life of lead in bone
is approximately 20 years. Thus, women
of child-bearing age exposed to lead will
retain higher levels of lead in their
bodies throughout their child-bearing
years. When pregnancy occurs, lead can
be transferred to the fetus causing an
array of adverse effects. EPA now
believes the opt-out provision does not
sufficiently account for the importance
of the health effects of lead exposure to
adults and children age 6 and older by



24806

Federal Register/Vol.

75, No. 87 /Thursday, May 6, 2010/Rules and Regulations

allowing renovations to be performed
without following the RRP rule
requirements in housing that qualified
for the opt-out. In supporting the final
RRP rule, EPA stated that older children
and adults do not ingest dust at the
same high rate that a toddler does. This
is corroborated by a 2007 meta-analysis
of studies of children’s hand-to-mouth
behavior. (Ref. 4). However, as this
analysis indicates, this does not mean
that hand-to-mouth behavior is not a
potential concern for older children.
According to the meta-analysis, the
average indoor hand-to-mouth behavior
ranged from 6.7 to 28.0 contacts/hour,
with the lowest value corresponding to
the 6 to < 11 year olds and the highest
value corresponding to the 3 to < 6
month olds. Average outdoor hand-to-
mouth frequency ranged from 2.9 to
14.5 contacts/hour, with the lowest
value corresponding to the 6 to <11 year
olds and the highest value
corresponding to the 6 to < 12 month
olds. Although toddlers have a higher
incidence of hand-to-mouth behavior
than 6 to < 11 year olds, the latter group
still averages more than 6 contacts/hour.
Further elevated blood lead levels do
occur in children older than 6 and
adults (Ref. 15). The Dust Study shows
that when the RRP requirements are not
followed, renovation activities result in
dust lead levels that can be orders of
magnitude above the hazard standard
and that can be orders of magnitude
higher than if the RRP requirements are
followed. EPA believes the information
from this meta-analysis provides
corroborating support for EPA’s concern
for children 6 and older and its decision
to eliminate the opt-out provision.

The Agency believes that it should
only allow provisions such as the opt-
out for situations where the information
available to EPA indicates that the RRP
rule work practices are not necessary to
minimize exposure of occupants to lead
paint hazards. Because lead paint dust
exposure can cause adverse health
effects for populations other than just
children under age 6 and renovations
can result in lead dust levels many
times higher than the hazard standard,
EPA believes the work practices should
be followed in target housing without
regard to the age of the occupants.

Moreover, EPA believes that
implementing the regulations without
the opt-out provision promotes, to a
greater extent, the statutory directive to
promulgate regulations covering
renovation activities in target housing.
Among other things, TSCA section
402(c)(3), directs EPA to promulgate
regulations that apply to renovation
activities that create lead-based paint
hazards in target housing. Section

401(17) of TSCA defines target housing
as “any housing constructed prior to
1978, except housing for the elderly or
persons with disabilities (unless any
child who is less than 6 years of age
resides or is expected to reside in such
housing for the elderly or persons with
disabilities) or any 0-bedroom
dwelling.” Pursuant to section 403 of
TSCA, EPA has identified dust-lead
hazards in target housing and child-
occupied facilities as surface dust that
contains a mass-per-area concentration
of lead equal to or exceeding 40 pg/ft 2
on floors or 250 pg/ft2 on windowsills.
In the RRP rule, EPA found that
renovation, repair, and painting
activities that disturb lead-based paint
create lead-based paint hazards. Thus,
renovations in target housing that create
lead-based paint hazards should be
covered unless there is a record basis to
conclude that coverage is unnecessary.

Shortly after promulgating the RRP
rule, the RRP rule, and specifically the
opt-out provision, was challenged. EPA
decided to settle the lawsuit. As part of
the settlement, EPA agreed to issue a
proposed rule removing the opt-out. In
turn, as part of this rulemaking, EPA
requested information or data that
would shed any light on the reliability,
effectiveness, or safety of the opt-out or
any variation thereof in relation to
EPA’s lead hazard standards. EPA did
not receive any information in response
to its request.

EPA’s Dust Study demonstrated and
EPA found that renovation, repair, and
painting activities produce lead dust
above the regulatory hazard standards.
In fact many renovation activities create
large quantities of lead dust. The Dust
Study shows that renovation activities
result in lead levels many times greater
than the hazard standard when the RRP
rule containment and cleanup
procedures are not followed. It also
demonstrated that work practices other
than those restricted or prohibited by
the RRP rule can leave behind lead dust
well above the hazard standards when
the RRP rule requirements are not
followed. The Dust Study also showed
that alternative practices (broom
cleaning, not using containment) were
not effective or safe in relation to EPA’s
lead hazard standards. Under the opt-
out, contractors performing renovations
would have no obligation to minimize
or clean up any dust-lead hazards
created by the renovation. Indeed,
contractors would not be prevented
from using practices that EPA has
determined create hazards that cannot
be adequately contained or cleaned up
even when following the RRP rule
requirements. The Agency also took
these factors into consideration in its

decision to remove the opt-out
provision in this final rule.

In development of the proposed rule,
EPA considered and requested comment
on certain alternative approaches or
work practice requirements for owner-
occupied target housing that is not a
child-occupied facility and where no
children younger than 6 or pregnant
women reside. EPA also requested
comment on possible alternate
approaches that would meet EPA’s
statutory obligation to apply work
practice standards in target housing that
take into account reliability,
effectiveness, and safety.

One alternative for which EPA
requested comment would have
required the RRP work practices only
for exterior renovations. Under this
option, unless the target housing meets
the definition of a child-occupied
facility, if an owner-occupant signed a
statement that no child under 6 and no
pregnant woman reside there and an
acknowledgment that the renovation
firm will only be required to use the
lead-safe work practices contained in
EPA’s RRP rule when renovating
exteriors then the renovation firm
would only be required to follow the
RRP work practices when doing exterior
renovations, but not when doing interior
renovations. This option would have
addressed exposures to lead dust from
exterior renovations for people living in
neighboring homes, particularly
attached homes or homes in close
physical proximity. Individuals residing
in homes in close physical proximity
could be exposed during the entire
renovation and post-renovation phase,
and their exposure would not
necessarily be considered by an owner-
occupant in choosing not to require
lead-safe work practices. However, this
option did not address lead hazards
created during renovations of the
interiors of home which could lead to
lead exposure to occupants, and EPA
received no comments mitigating this
concern or supporting the
protectiveness of this option.

EPA requested comment on an
alternative option under which the only
work practices applicable to housing
that is not a child-occupied facility and
where no children or pregnant women
reside would be the restriction or
prohibition on certain work practice
found at 40 CFR 745.85(a)(3). These
include:

1. Open-flame burning or torching of
lead-based paint is prohibited.

2. The use of machines that remove
lead-based paint through high speed
operation such as sanding, grinding,
power planing, needle gun, abrasive
blasting, or sandblasting, is prohibited
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unless such machines are used with
HEPA exhaust control.

3. Operating a heat gun on lead-based
paint is permitted only at temperatures
below 1,100 degrees Fahrenheit.

All the other work practice
requirements in 40 CFR 745.85 would
not be required in target housing that is
not a child-occupied facility and where
no children under age 6 or pregnant
women reside. This option would have
prohibited or restricted the highest dust
generating practices but would not have
required the other practices under 40
CFR 745.85. While the prohibited work
practices create high amounts of lead
dust, the other work practices also
create lead dust above the hazard
standard. The Dust Study shows that
common work practices result in lead
levels many times greater than the
hazard standard when the RRP rule
containment and cleanup procedures
are not followed.

EPA requested comment on a third
option under which a subset of target
housing would not be subject to the RRP
work practices but instead would have
been subject to dust wipe testing to be
performed after the renovation. Under
this option, unless the target housing
meets the definition of a child-occupied
facility, if an owner-occupant signed a
statement that no child under 6 and no
pregnant woman reside there and an
acknowledgment that the renovation
activity is only subject to dust wipe
testing after the renovation and
providing the results to the owner-
occupant, then the renovation firm
would not be required to conduct the
training, certification, and work practice
requirements of the rule. The testing
results would become part of the record
for that house that must be disclosed
under the Disclosure Rule (40 CFR part
745, subpart F) required by section 1018
of Title X of the Residential Lead-Based
Paint Hazard Reduction Act of 1992
(Pub. L. 102-550). This option would
provide information that could protect
potential buyers of a home where
renovation was completed prior to the
sale, because they would be notified of
the results of the dust wipe tests before
purchase and could take appropriate
action (e.g., thorough cleaning and
retesting of the home, or selecting a
different home) if the lead results were
at a level that raised concerns for them.
While this alternative may provide
helpful information to home owners and
occupants, as discussed above it would
not address lead-based paint hazards
created by renovations because it does
not require any of the work practices
required by the RRP rule.

After considering these alternatives as
well as keeping the opt-out provision,

the Agency has decided to eliminate the
Opt-out provision and not to adopt any
of the alternatives. One concern with
the opt-out provision or the alternatives
is that they do not adequately address
the risks of lead-based paint hazards to
children older than five years old or
adults. The opt-out and each of these
alternatives can also result in exposures
to children under the age of 6 and
pregnant women to lead-based paint
hazards. In the same way as for the opt-
out provision itself, EPA also has
concerns that populations that are
already at a higher risk for elevated
blood lead levels may be
disproportionately and adversely
affected by the alternatives.

Another concern with the opt-out as
well as the alternatives is that they can
create confusion among both contractors
and consumers. Several commenters
stated that the opt-out provision or the
alternatives could cause confusion that
could potentially result in non-
compliance by renovation firms. EPA
agrees and believes that simplifying the
applicability of the work practices will
enhance the effectiveness and reliability
of the rule.

Based on the data available to EPA
(e.g., the Dust Study), the Agency
cannot now conclude that the opt-out
nor that the alternative approaches are
safe, reliable or effective because none
of these would sufficiently minimize
exposure to lead-based paint hazards. In
sum, when the RRP work practices are
not used, residents and visitors are
exposed to the lead hazards created by
the renovation, and therefore these
approaches would not protect older
children, women of childbearing age, or
other adults currently residing in the
home and can result in exposure to
children under the age of 6 and
pregnant women to lead-based paint
hazards. Again, although EPA
specifically requested information or
data that would shed any light on the
reliability, effectiveness, or safety of
these options in relation to EPA’s lead
hazard standards, the Agency did not
receive any. The Agency took these
factors into consideration in deciding
not to adopt these alternatives.

D. Recordkeeping and Reporting

EPA’s stated purposes in
promulgating the recordkeeping
requirements were two-fold. “The first is
to allow EPA or an authorized State to
review a renovation firm’s compliance
with the substantive requirements of the
regulation through reviewing the
records maintained for all of the
renovation jobs the firm has done. The
second is to remind a renovation firm
what it must do to comply. EPA

envisioned that renovation firms would
use the recordkeeping requirements and
checklist as an aid to make sure that
they have done everything that they are
required to do for a particular
renovation” (Ref. 1, p. 21745). Several
commenters on the RRP rule suggested
that the recordkeeping requirements
could also be used to provide valuable
information about the renovation to the
owners and occupants of buildings
being renovated. EPA responded to
these comments by stating that some of
the information identified by these
commenters was included in the
“Renovate Right” pamphlet and that the
pamphlet was the best way to get that
information to the owners and
occupants. With respect to the other
items identified by these commenters,
EPA stated its belief that the renovation
firms were already providing much of
this information (Ref. 1, p. 21718).

As part of EPA’s preparations to
administer the RRP program, EPA has
been developing an education and
outreach campaign aimed at consumers.
In promulgating the RRP rule, EPA
recognized the importance of education
and outreach to consumers, to teach
them about lead-safe work practices and
to encourage them to hire certified
renovation firms (Ref. 1, p. 21702).
EPA’s work on the education and
outreach campaign has continued to
highlight the importance of an informed
public to the success of the RRP
program at minimizing exposures to
lead-based paint hazards that may be
created by renovations. As a result, EPA
has determined that copies of the
records required to be maintained by
renovation firms to document
compliance with the work practice
requirements, if provided to the owners
and occupants of the renovated
buildings, would serve to reinforce the
information provided by the “Renovate
Right” pamphlet on the potential
hazards of renovations and on the RRP
rule requirements. While the “Renovate
Right” pamphlet provides valuable
information about the requirements of
the RRP rule, the records that a firm
would give to owners and occupants
would provide useful information
regarding rule compliance that is not
found in the pamphlet. In covering the
significant training and work practice
provisions of the RRP rule, these records
would enable building owners and
occupants to better understand what the
renovation firm did to comply with the
RRP rule and how the RRP rule’s
provisions affected their specific
renovation. Several commenters stated
that educating homeowners would help
them monitor compliance by the
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renovation firm. One commenter stated
that the checklist would help the public
understand the RRP rule and that a
better informed public would choose to
have renovation performed by
professional remodelers who would
provide safe and quality work. Other
commenters believe that the distribution
of the checklist is needed to address a
lack of accountability of renovation
firms to owners and occupants. EPA
agrees that educating the owners and
occupants in this way is likely to
improve their ability to assist the EPA
in monitoring compliance with the RRP
rule and contribute to the effectiveness
and reliability of the rule.

After considering public comments,
EPA decided to finalize the rule as
proposed. This final rule requires that,
when the final invoice for the
renovation is delivered, or within 30
days of the completion of the
renovation, whichever is earlier, the
renovation firm provide information
demonstrating compliance with the
training and work practice requirements
of the RRP rule to the owner of the
building being renovated and, if
different, to the occupants of the
renovated housing or the operator of the
child-occupied facility. For renovations
in common areas of target housing, the
renovation firm must provide the
occupants of the affected housing units
instructions on how to review or obtain
this information from the renovation
firm at no charge to the occupant. These
instructions must be included in the
notice provided to each affected unit
under 40 CFR 745.84(b)(2)(i) or on the
signs posted in the common areas under
40 CFR 745.84(b)(2)(ii). EPA is
finalizing similar requirements for
renovations in child-occupied facilities.
Under this final rule, the renovation
firm is required to provide interested
parents or guardians of children using
the child-occupied facility instructions
on how to review or obtain a copy of
these records at no cost to the parents
or guardians. This could be
accomplished by mailing or hand
delivering these instructions, or by
including them on the signs posted
under 40 CFR 745.84(c)(2)(ii).

Under this new requirement,
renovation firms must provide training
and work practice information to
owners and occupants. The information
should be provided in a short, easily
read checklist or other form. EPA’s
“Sample Renovation Recordkeeping
Checklist” may be used for this purpose,
but firms may develop their own forms
or checklists so long as they include all
of the required information. The specific
information that is required to be
provided are the training and work

practice compliance information
required to be maintained by 40 CFR
745.86(b)(7), as well as identifying
information on the manufacturer and
model of the test kits used, if any, a
description of the components that were
tested including their locations, and the
test kit results. The checklist or form
must include documentation that a
certified renovator was assigned to the
project, that the certified renovator
provided on-the-job training for workers
used on the project, that the certified
renovator performed or directed workers
who performed the tasks required by the
RRP rule, and that the certified
renovator performed the post-renovation
cleaning verification. This
documentation must include a
certification by the certified renovator
that the work practices were followed,
with narration as applicable. However,
EPA is not requiring that the renovation
firm automatically provide a copy of the
certified renovator’s training certificate,
which must be maintained in the firm’s
records pursuant to 40 CFR 745.86(b)(7),
as an attachment to the checklist or
other form.

One commenter believes that the text
of the form should be included in the
regulations. EPA disagrees with this
comment. The Agency wants to give
renovation firms flexibility with regard
to the format of the information given to
owners and occupants. Renovation
firms must list the information specified
in the regulations and they can use
EPA’s sample checklist if they choose.
However, the final rule allows firms to
use their own version of the checklist as
long as it includes the required
information.

With respect to the option for dust
clearance in lieu of cleaning verification
under 40 CFR 745.85(c), the RRP rule
requires the renovation firm to provide
the associated results from dust wipe
sampling to the person who contracted
for the renovation. This requirement
was promulgated in response to public
comments on the applicability of the
Lead Disclosure Rule, 40 CFR part 745,
subpart F, to dust lead testing reports.
These commenters stated that a
requirement for the information to be
provided to the owner of the property
was necessary in order to make sure that
the information would be available to be
disclosed in the future (Ref. 1, p. 21718).
However, in agreeing with these
commenters and acknowledging the
importance of having the dust sampling
reports available to disclose to future
purchasers and tenants, EPA neglected
to consider the importance of making
dust sampling information available to
the current occupants of renovated
rental target housing or child-occupied

facilities. While 40 CFR 745.107 would
require renovation-related dust
sampling reports to be disclosed to
target housing tenants at the next lease
renewal, this may be months or years
after the renovation was completed. In
addition, the Lead Disclosure Rule does
not apply to child-occupied facilities in
public or commercial buildings, so
those tenants may never receive this
information.

Therefore, this final rule requires that,
if dust clearance is performed in lieu of
cleaning verification, the renovation
firm provide a copy of the dust wipe
sampling report(s) to the owner of the
building that was renovated as well as
to the occupants, if different. With
respect to renovations in common areas
of target housing or in child-occupied
facilities, EPA is also requiring that
these records be made available to the
tenants of the affected housing units or
the parents and guardians of children
under age 6 using the child-occupied
facilities. Dust sampling reports may be
made available to these groups in the
same way as training and work practice
records, by providing information on
how to review or obtain copies in
individual notifications or on posted
signs.

E. Effective Date

During the development of the
proposed rule, EPA considered a delay
in the effective date of this final rule.
EPA estimated that eliminating the opt-
out provision could increase the number
of renovators that need to be certified by
50%. A delayed effective date would
have allowed more time for additional
renovators to get their certification. The
Agency asked for comment on whether
a 6-month or 1-year delay in the
effective date is appropriate. In
addition, EPA asked for comment on
whether a delay in the effective date of
this rule would be confusing for the
regulated community or the certified
personnel.

Comments regarding the delay were
mixed. Several commenters opposing
the delay believe that EPA has enough
training capacity to train additional
renovators that may need certification
because of this rule. Several
commenters pointed out that delaying
the effective date would result in more
people being exposed to lead hazards
that could be avoided if the RRP rule
work practices were in place for
renovations previously eligible for the
opt-out. Another commenter believes
that phasing in the work practice
requirements by delaying the effective
date of this rule would lead to confusion
for the public and renovation firms.
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Some commenters were in favor of
delaying the effective date. Several
commenters said that many contractors
were not aware of the requirements and
there is not sufficient time for them to
understand and comply with the
regulations without a delayed effective
date. Other commenters stated that EPA
should delay the effective date to allow
enough time for additional renovators to
take the training. One commenter
asserts that EPA should delay the
effective date rather than create a
shortfall of renovators.

Another factor EPA considered with
regard to extending the effective date is
whether firms specialize in housing that
is eligible for the opt-out. The cost
estimates for the rule assume that
renovation firms are somewhat
specialized in terms of whether they
work in housing where the RRP rule is
applicable. However, there may be
many instances where firms working in
opt-out housing will already have
become certified, and their staff been
trained, because they also work in
regulated facilities ineligible for the opt-
out provision. If firms are less
specialized than the analysis assumed,
there may be little to no incremental
training and certification costs due to
the proposed rule. Furthermore, to the
extent that some eligible homeowners
would have declined to opt out, the
work practice costs for removing the
opt-out provision will be less than
estimated. EPA requested comment in
the proposal on the degree to which the
same firms and renovators are likely to
work both in opt-out housing and in
child-occupied facilities and target
housing that are ineligible for the opt-
out provision.

Several commenters stated that they
do not believe firms specialize in
housing based on occupancy. One
commenter reviewed advertisements
and the market place, and did not find
renovators that work only in owner-
occupied housing without children or
pregnant women. According to the
commenter, because firms do not appear
to specialize in this manner, the
additional costs of eliminating the opt-
out are only the costs associated with
the materials and time for a particular
job as contractors would be required to
get certification regardless of whether
the opt-out provision is removed. EPA
agrees with these comments. While the
Agency has not done analysis to
determine how many firms may
specialize based on occupancy, EPA
believes it is likely that most firms will
not specialize in owner-occupied
housing without children or pregnant
women. Commenters did not provide
information indicating that firms

specialize in this way. If that is the case
then many of the approximately 110,000
firms and renovators estimated to seek
certification because of this rule would
need certification regardless of whether
the opt-out provision is removed. If the
majority of the 110,000 firms and
renovators have already been required
to get certification then there is less of
an argument to extend the effective date
of this rule because many fewer firms
and renovators will need certification
between publication of the rule and the
effective date.

Accordingly, the Agency decided not
to delay the effective date of this final
rule. As such, the rule will become
effective 60 days after publication in the
Federal Register. EPA believes that it is
important to eliminate the opt-out
exemption without delay in order to
avoid further lead exposures in housing
previously eligible for the opt-out.
Further, based on the number of training
courses accredited to date, the Agency
believes that there is sufficient training
capacity available to train any
additional renovators that would need
to get certification because of this rule.

F. State Authorization

As part of the authorization process,
States and Indian Tribes must
demonstrate to EPA that they meet the
requirements of the RRP rule. A State or
Indian Tribe would have to indicate that
it meets the requirements of the
renovation program in its application
for approval or the first report it submits
under 40 CFR 745.324(h). The Agency
proposed to give States and Indian
Tribes 1 year to demonstrate that their
programs include any new requirements
the EPA may promulgate, such as the
requirements in this final rule. EPA
received two comments regarding this
requirement. One comment, from the
Iowa Department of Public Health,
explained that Iowa’s legislature only
meets once a year for 4 months.
Depending on when the EPA publishes
amendments to the RRP, it could be
very difficult for states in similar
situations to meet this requirement. The
commenter requested that EPA give
States and Indian Tribes two years
instead of one to demonstrate
compliance. EPA believes that the
concern raised by the commenter has
merit, and not just for lowa. Therefore,
the Agency decided to allow States and
Indian Tribes up to two years to
demonstrate to EPA that they meet the
requirements of the RRP rule in its
application for approval or the first
report it submits under 40 CFR
745.324(h).

G. Renovator Certification Requirements

EPA was made aware by stakeholders
that some renovators want to take the
training course closer to April 2010 in
order to maximize their 5-year
certification which is not required until
the RRP rule becomes effective on
April 22, 2010. Under the RRP rule, the
5-year certification begins when the
renovator completes the training. The
Agency is concerned that if enough
renovators wait until April 2010 to take
the training it may cause training
courses to fill up resulting in a lack of
available courses near the effective date.
In order to give renovators incentive to
take the course well in advance of the
April 2010 effective date, the Agency
considered a change to the requirements
that would allow renovator
certifications issued on or before the
effective date of the RRP rule to last
until July 1, 2015. The Agency
requested comment on whether it
should extend the certification for
renovators that get their certification by
April 22, 2010.

EPA received several comments in
favor of extending the renovator
certification to July 1, 2015. Several
commenters believe this would give
renovators incentive to take the training
early. One commenter supported the
extension so those who took the training
in advance of the April 22, 2010
implementation date would not be
penalized. Another commenter stated
that an extension of the certification
would prevent logistical problems like
waiting lists for trainings during the
final days before the effective date.

The Agency decided to finalize an
extension of the 5-year certification for
renovators who take the training before
April 22, 2010. EPA agrees that
renovators who take the training early
should not be penalized and therefore
will extend those certifications until
July 1, 2015.

H. Principle Instructor Requirements

As discussed in the preamble to the
proposed rule, EPA considered
modifying the requirements for training
providers. Under the original
requirements for the accreditation of
training providers, Principle Instructors
were required to take a 16-hour lead-
paint course taught by EPA or an
authorized State, Tribe, or Territory.
EPA became aware that 16-hour courses
are not available in every state, making
it difficult for some instructors to get the
required training. To address this
problem, EPA considered reducing the
hourly requirement to 8 hours. EPA
received several comments on the
Principal Instructor requirement, mostly
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in support of reducing the hourly
requirement to 8 hours. One commenter
stated that there is no significant benefit
to requiring 16 hours instead of 8 hours
and that the 8-hour requirement will fit
more closely to available training
courses. Similarly, another commenter
stated that the 16-hour training shares
little content with what the Principal
Instructors are going to teach in the
renovator course. The commenter also
explained that there is no 16-hour lead
training course in Mississippi which led
to difficulties with a local organization’s
ability to offer the renovator course. One
commenter opposed to reducing the
hourly requirement stated that 8 hours
of lead training is not sufficient for an
instructor to know enough about lead
paint, lead hazards and federal
regulations. Another commenter stated
that there is enough training capacity
negating the need to reduce the hourly
requirement.

EPA agrees that the 8-hour renovator
course, instead of a longer abatement
course, is more closely related to what
Principal Instructors must know in
order to teach the renovator training. In
addition to the training requirement,
Principal Instructors must meet
education and work experience
requirements in order to teach lead-
based paint training courses. The
Agency believes that taking this course
would be sufficient training for future
instructors of the renovator course and
therefore has reduced the requirement
from 16 to 8 hours. By reducing the
required hours, future instructors can
take the 8-hour renovator or dust
sampling technician trainings instead of
a 16-hour or longer abatement course.
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1V. Statutory and Executive Order
Reviews

EPA has prepared an analysis of the
potential costs and benefits associated
with this rulemaking. This analysis is
contained in the Economic Analysis for
the TSCA Lead Renovation, Repair, and
Painting Program Opt-out and
Recordkeeping Final Rule for Target
Housing and Child-Occupied Facilities
(Economic Analysis, Ref. 5), which is
available in the docket for this action
and is briefly summarized here, and in
more detail later in this Unit.

Category

Description

Benefits ..............

$866 million—$3,061 million annualized (3% discount rate).
$920 million—$3,258 million annualized (7% discount rate).

Due to avoided IQ loss in children under age 6 and cardiovascular effects in adults. EPA does not have sufficient information
to fully quantify benefits due to avoided health effects to individuals not present in target housing and child-occupied facili-
ties subject to this rule or benefits due to avoided health effects other than IQ loss and cardiovascular effects.

$295 million annualized (3% discount rate).

$320 million annualized (7% discount rate).

A. Executive Order 12866 Review” (58 FR 51735, October 4, 1993),
it has been determined that this rule is
a “significant regulatory action” under

section 3(f)(1) of the Executive Order

because EPA estimates that it is likely
to have an annual effect on the economy
of $100 million or more. Accordingly,
this action was submitted to the Office

Under Executive Order 12866,
entitled “Regulatory Planning and
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of Management and Budget (OMB) for
review under Executive Order 12866
and any changes made based on OMB
recommendations have been
documented in the public docket for
this rulemaking as required by section
6(a)(3)(E) of the Executive Order.

The following is a summary of the
Economic Analysis (Ref. 5), which is
available in the docket for this action.

1. Number of facilities and
renovations. This rule applies to 78
million target housing units and child-
occupied facilities in pre-1978 facilities.
There are approximately 40 million
target housing units potentially affected
by the removal of the opt-out provision
(i.e., owner occupied housing units
where no child under age 6 or pregnant
woman resides and that do not meet the
definition of a child-occupied facility).
There are an additional 38 million
facilities potentially affected by the
requirement that renovators provide
owners and occupants with copies of
the records required to be maintained by
the renovator to document compliance
with the training and work practice
requirements. Approximately 100,000 of
these facilities are child-occupied
facilities located in public or
commercial buildings, and the
remainder are located in target housing
(either in rental housing, owner-
occupied housing where a child under
age 6 or pregnant woman resides, or
owner-occupied housing that meets the
definition of a child-occupied facility).

The removal of the opt-out provision
will affect approximately 7.2 million
renovation events per year in the 40
million housing units previously
eligible to use the opt-out provision. In
the first year, there will be an estimated
5.4 million renovation, repair, and
painting events in these housing units
where the rule will cause lead-safe work
practices to be used. (In the remaining
1.8 million renovation events, test kits
for determining whether a surface
contains lead-based paint will indicate
that lead-based paint is not present.)
EPA expects test kits that more
accurately determine whether a painted
surface qualifies as lead-based paint will
become available in late 2010. Once the
improved test kits are available, the
number of renovation, repair, and
painting events using lead-safe work
practices due to the rule in housing
previously eligible for the opt-out
provision is expected to drop to 3.0
million events per year.

The requirement for renovators to
provide owners and occupants with
records demonstrating compliance with
the training and work practice
requirements will affect all of the 7.2
million renovation events per year in

housing units previously eligible for the
opt-out provision. This new
recordkeeping requirement will also
affect an additional 11.4 million
renovation events per year in the 38
million facilities ineligible for the opt-
out provision.

EPA’s estimates are based on the
assumption that owners of housing
eligible for the opt-out provision would
always choose to exercise that
provision. To the extent that some
eligible homeowners would decline to
opt out, the number of renovation
events affected by the removal of the
opt-out would be lower than EPA has
estimated, as would the costs of this
action and the estimated number of
people protected by this action, since
they would choose to be protected by
the requirements of the RRP rule.

2. Options evaluated. EPA considered
a variety of options for addressing the
risks created by renovation, repair, and
painting activities disturbing lead-based
paint in housing previously eligible for
the opt-out provision. The Economic
Analysis analyzed several options,
including different options for the
effective date of the final rule when
published; an option phasing out the
opt-out provision depending on when
the facility was built (pre-1960 or pre-
1978); and different options for the work
practices (such as containment,
cleaning, and cleaning verification)
required in housing previously eligible
for the opt-out provision.

All options evaluated in the Economic
Analysis would also require renovation
firms to provide owners and occupants
of the buildings with a copy of the
records demonstrating compliance with
the training and work practice
requirements of the RRP rule. This
additional recordkeeping requirement
would apply to renovation, repair, and
painting activities in all 78 million
target housing units and child-occupied
facilities.

3. Benefits. The benefits of the rule
result from the prevention of adverse
health effects attributable to lead
exposure from renovations in pre-1978
buildings. These health effects include
impaired cognitive function in children
and several illnesses in children and
adults, such as increased adverse
cardiovascular outcomes (including
increased blood pressure, increased
incidence of hypertension,
cardiovascular morbidity, and mortality)
and decreased kidney function.

Removing the opt-out provision will
protect children under the age of 6 who
visit a friend, relative, or caregiver’s
house where a renovation would have
been performed under the opt-out
provision; children who move into such

housing when their family purchases it
after such a renovation would have been
performed; and children who live in a
property adjacent to housing where
renovation would have been performed
under the opt-out provision. Removing
the opt-out provision will also protect
individuals age 6 and older who live in
houses that would have been renovated
under the opt-out provision; who move
into such housing; and who live in
adjacent properties.

EPA has estimated some of the
benefits of the rule by performing
calculations based on estimates of the
number of individuals in each of these
situations and the average benefit per
individual in similar situations from
previous RRP rule analyses with some
simple adjustments. The resulting
calculations provide a sense of the
magnitude of benefits from this action
but should not be interpreted as strict
upper or lower bound estimates of total
benefits. Based on two scenarios for
each of the situations described in the
previous paragraph, annualized benefits
for the rule may range from
approximately $870 million to $3.2
billion assuming a discount rate of 3%,
and $920 million to $3.3 billion
assuming a discount rate of 7%. Within
these scenarios, 10% of these benefits
are attributable to avoided losses in
expected earnings due to IQ drop in
children under 6, and 90% to avoided
medical costs (or other proxies for
willingness to pay) for hypertension,
coronary heart disease, stroke, and the
resulting incidence of deaths in older
individuals. For children under 6, the
largest proportion of these benefits
derive from moving into recently
renovated housing; for older
individuals, the largest proportion
derives from on-going residence in
houses that would have been renovated
under the opt-out provision.

EPA did not estimate benefits for
those who live near a house renovated
under the opt-out provision unless in a
contiguous attached home; those who
spend time in a friend’s or relative’s
house renovated under the opt-out
provision; and for health effects other
than IQ loss in children under 6 and
blood pressure effects in older
individuals.

To the extent that some eligible
homeowners would have declined to
opt out, the benefits of this action will
be lower than estimated, since exposed
persons will already be protected by the
requirements of the RRP program.

4. Costs. Removing the opt-out
provision will require firms performing
renovation, repair, and painting work
for compensation in housing previously
eligible for the opt-out provision to
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follow the training, certification, and
work practice requirements of the RRP
rule. This may result in additional costs
for these firms. Furthermore, the
additional recordkeeping requirements
in this rule will increase costs of
renovations in all target housing and
child-occupied facilities. Costs may be
incurred by contractors that work in
these buildings, landlords that use their
own staff to work in buildings they lease
out; and child-occupied facilities that
use their own staff to work in buildings
they occupy.

The rule is estimated to cost
approximately $500 million in the first
year. The cost is estimated to drop to
approximately $300 million per year
starting with the second year, when
improved test kits for detecting the
presence of lead-based paint are
assumed to become available. Over $200
million per year of the cost in
subsequent years is due to the work
practice requirements in housing
previously covered by the opt-out
provision. Training for renovators and
workers and certification for firms
working in housing previously covered
by the opt-out provision is estimated to
add approximately $50 million per year
to the cost. Requiring renovators to
provide owners and occupants with
copies of the recordkeeping required to
document compliance with the RRP rule
training and work practice requirements
costs approximately $30 million per
year, with about two thirds of this
incurred in housing that was previously
eligible for the opt-out provision.

Note that the costs ofpthis rule as
estimated in the Economic Analysis are
expressed in 2005 dollars. To express
values in terms of current dollars, the
Implicit Price Deflator for Gross
Domestic Product as determined by the
Bureau of Economic Analysis can be
consulted for an indication of how
nominal prices for goods and services
produced in the economy have changed
over time. From 2005 to the second
quarter of 2009, the implicit price
deflator increased from 100 to 109.753,
a difference of approximately 10% (Ref.
6).
The cost estimates for training and
certification assume that renovation
firms are somewhat specialized in terms
of whether they work in facilities where
the RRP rule is applicable. However,
there may be many instances where
firms working in opt-out housing will
already have become certified, and their
staff been trained, because they also
work in regulated facilities ineligible for
the opt-out provision. If firms are less
specialized than the analysis assumed,
there may be little to no incremental
training and certification costs due to

the rule. Furthermore, to the extent that
some eligible homeowners would have
declined to opt out, the work practice
costs for removing the opt-out provision
will be less than estimated.

The options EPA analyzed with a
phase in or a delayed effective date for
removing the opt-out provision have a
lower cost in the first 2 years but have
identical costs to the final rule
beginning in the third year. Options
with different work practice
requirements for the housing previously
eligible for the opt-out provision would
cost 1% to 17% less than the final rule.
This difference would all be due to
lower work practice costs, as the
training, certification, and
recordkeeping costs would be the same
for these options as for this rule.

B. Paperwork Reduction Act

The information collection
requirements contained in this rule have
been submitted for approval to the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act (PRA), 44 U.S.C. 3501 et seq. EPA
has prepared an Information Collection
Request (ICR) document to amend an
existing approved ICR. The ICR
document, referred to as the Opt-out
and Recordkeeping Final Rule ICR
Addendum and identified under EPA
ICR No. 1715.12 and OMB Control
Number 2070-0155, has been placed in
the docket for this rule (Ref. 7). The
information collection requirements are
not enforceable until OMB approves
them.

Burden under the PRA means the
total time, effort, or financial resources
expended by persons to generate,
maintain, retain, disclose, or provide
information to or for a Federal agency.
This includes the time needed to review
instructions; develop, acquire, install,
and utilize technology and systems for
the purposes of collecting, validating,
and verifying information, processing
and maintaining information, and
disclosing and providing information;
adjust the existing ways to comply with
any previously applicable instructions
and requirements; train personnel to be
able to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

The information collection activities
contained in this rule are designed to
assist the Agency in meeting the core
objectives of TSCA section 402. EPA has
carefully tailored the recordkeeping
requirements so they will permit the
Agency to achieve statutory objectives
without imposing an undue burden on
those firms that choose to be involved

in renovation, repair, and painting
activities.

The information collection
requirements under this rule may affect
training providers as well as firms that
perform renovation, repair, or painting
for compensation. Removing the opt-out
provision may cause additional
renovators to become trained and firms
to become certified, and there are
paperwork requirements for both of
these activities. Removing the opt-out
provision will also create paperwork
due to the requirement to maintain
records documenting compliance with
the training and work practice
requirements. This rule also requires
renovation firms to provide owners and
occupants with these records. Although
firms have the option of choosing to
engage in the covered activities, once a
firm chooses to do so, the information
collection activities become mandatory
for that firm.

The ICR document provides a detailed
presentation of the estimated paperwork
burden and costs resulting from this
rule. The burden to training providers
and firms engaged in renovation, repair,
and painting activities is summarized in
this unit.

Because this analysis assumes that
renovation firms are somewhat
specialized in terms of whether they
work in facilities where the RRP rule
requirements are applicable, removing
the opt-out provision is estimated to
result in additional renovators becoming
trained and additional renovation firms
becoming certified. Training additional
renovators will increase the paperwork
burden for training providers, since they
must submit records to EPA (or an
authorizing State, Tribe, or Territory)
pertaining to each student attending a
training course. Approximately 170
training providers are estimated to incur
an average burden of about 40 hours
each for additional notifications,
resulting in an increase in training
provider burden averaging 7,000 hours
per year as a result of the removal of the
opt-out provision.

Removing the opt-out provision is
estimated to result in up to 110,000
additional firms becoming certified to
engage in renovation, repair, or painting
activities. The average certification
burden is estimated to be 3.5 hours per
firm in the year a firm is initially
certified, and 0.5 hours in years that it
is re-certified (which occurs every 5
years). Firms must keep records of the
work they perform; this recordkeeping
is estimated to average approximately 5
hours per year per firm. And under this
rule, firms must also provide a copy of
the records demonstrating compliance
with the training and work practice
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requirements of the RRP rule to the
owners and occupants of buildings
being renovated. This additional
recordkeeping requirement is estimated
to average approximately 3.3 hours per
year per firm. The total annual burden
for these 110,000 firms is estimated to
average 1,072,000 hours, of which
362,000 hours is due to the
recordkeeping requirement to provide
owners and occupants with
documentation of the training and work
practices used.

To the extent that firms working in
housing eligible for the opt-out
provision will already have incurred the
training and certification burdens
because they also work in regulated
facilities ineligible for the opt-out
provision, the training and certification
burden for this action will be lower than
estimated.

The requirement that firms provide
owners and occupants with a copy of
the records demonstrating compliance
with the training and work practice
requirements of the RRP rule also
applies to firms working in buildings
that were not eligible for the opt-out
provision. Under an assumption that
firms work in either buildings that are
eligible for the opt-out provision or
buildings that are ineligible (but not in
both types of buildings), EPA estimated
that 211,000 firms work in buildings
that are not eligible for the opt-out
provision. EPA estimated that these
211,000 firms will incur an average
annual burden of approximately 2.7
hours per firm due to the new
recordkeeping requirements, resulting
in a total burden of 568,000 hours per
year for these firms. To the extent that
firms work in both types of buildings,
the number of firms and the total
burden in this category would be higher
than estimated. But this would be offset
by a corresponding decrease in the
110,000 firms and 362,000 burden hours
estimated for the firms that were
assumed to work only in buildings
previously eligible for the opt-out
provision.

Total respondent burden for training
providers and certified firms from
removing the opt-out provision and
requiring additional recordkeeping is
estimated to average approximately
1,647,000 hours per year during the 3-
year period covered by the ICR.

The rule may also result in additional
government costs to administer the
program (to process the additional
training provider notifications and to
administer and enforce the program for
firms working in housing previously
eligible for the opt-out provision).
States, Tribes, and Territories are
allowed, but are under no obligation, to

apply for and receive authorization to
administer these requirements. EPA will
directly administer programs for States,
Tribes, and Territories that do not
become authorized. Because the number
of States, Tribes, and Territories that
will become authorized is not known,
administrative costs are estimated
assuming that EPA will administer the
program everywhere. To the extent that
other government entities become
authorized, EPA’s administrative costs
will be lower.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations codified
in chapter I of title 40 of the CFR, after
appearing in the preamble of the final
rule, are listed in 40 CFR part 9, are
displayed either by publication in the
Federal Register or by other appropriate
means, such as on the related collection
instrument or form, if applicable. When
the ICR is approved by OMB, the
Agency will publish a technical
amendment to 40 CFR part 9 in the
Federal Register to display the OMB
control number for the approved
information collection requirements
contained in the final rule.

To comment on the Agency’s need for
this information, the accuracy of the
provided burden estimates, and any
suggested methods for minimizing
respondent burden, EPA has established
a docket for this rule, which includes
this ICR, under docket ID number EPA—
HQ-OPPT-2005—-0049. Submit any
comments related to the ICR to EPA and
OMB. See ADDRESSES for where to
submit comments to EPA. Send
comments to OMB at the Office of
Information and Regulatory Affairs,
Office of Management and Budget, 725
17th St., NW., Washington, DC 20503,
Attention: Desk Office for EPA. Since
OMB is required to make a decision
concerning the ICR between 30 and 60
days after May 6, 2010, a comment to
OMB is best assured of having its full
effect if OMB receives it by June 7, 2010.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of this rule on small entities, small
entity is defined in accordance with
section 601 of RFA as:

1. A small business as defined by the
Small Business Administration’s (SBA)
regulations at 13 CFR 121.201.

2. A small governmental jurisdiction
that is a government of a city, county,
town, school district, or special district
with a population of less than 50,000.

3. A small organization that is any
not-for-profit enterprise which is
independently owned and operated and
is not dominant in its field.

As required by section 604 of RFA,
EPA has prepared a final regulatory
flexibility analysis (FRFA) for this rule.
The FRFA is available for review in the
docket and is summarized in this unit
(Ref. 8).

1. Reasons why action by the Agency
is being taken. After further
consideration of the opt-out provision,
the Agency believes it is in the best
interest of the public to remove the
provision. EPA believes that the opt-out
provision is not sufficiently protective
for children under age 6 and pregnant
women, because it does not provide
protection from improperly performed
renovations for visiting children and
pregnant women; for children and
pregnant women who move into a
newly purchased house that was
recently renovated under the opt-out
provision; and for children and
pregnant women who live adjacent to a
home where the exterior is being
renovated under the opt-out provision.
In addition, while the RRP rule focused
mainly on protecting young children
and pregnant women from lead hazards,
exposure can result in adverse health
effects for older children and adults as
well. Removing the opt-out provision
will protect older children and adult
occupants of target housing where no
child under age 6 or pregnant woman
resides, as well as residents of adjacent
properties. Finally, EPA believes that
implementing the regulations without
the opt-out provision promotes, to a
greater extent, the statutory directive to
promulgate regulations covering
renovation activities in target housing.

EPA has determined that providing
owners and occupants of renovated
buildings with copies of the records
documenting the renovation firm’s
compliance with the RRP rule’s training
and work practice requirements will
serve to reinforce information on both
the potential hazards of renovations and
on the RRP rule’s requirements. It will
also enable building owners and
occupants to better understand what the
renovation firm did to comply with the
RRP rule and how the rule’s provisions
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affected their specific renovation.
Educating the owners and occupants in
this way is likely to improve their
ability to assist the EPA in monitoring
compliance with the RRP rule. These
improvements in education and
monitoring will improve compliance
with the RRP rule, which will
ultimately protect children and adults
from exposure to lead hazards due to
renovation activities.

2. Legal basis and objectives for this
rule. TSCA section 402(c)(2) directs EPA
to study the extent to which persons
engaged in renovation, repair, and
painting activities are exposed to lead or
create lead-based paint hazards
regularly or occasionally. After
concluding this study, TSCA section
402(c)(3) further directs EPA to revise
its lead-based paint activities
regulations under TSCA section 402(a)
to apply to renovation or remodeling
activities that create lead-based paint
hazards. Because EPA’s study found
that activities commonly performed
during renovation and remodeling
create lead-based paint hazards, EPA
issued the RRP rule in 2008 (Ref. 1). In
issuing the RRP rule, EPA revised the
TSCA section 402(a) regulatory scheme
to apply to individuals and firms
engaged in renovation, repair, and
painting activities. In this rule, EPA is
revising the TSCA section 402(c)(3) rule
to cover renovations in all target
housing and child-occupied facilities. In
so doing, EPA has also taken into
consideration the environmental,
economic, and social impact of this rule
as provided in TSCA section 2(c). A
central objective of this rule is to
minimize exposure to lead-based paint
hazards created during renovation,
repair, and painting activities in all
target housing and other buildings
frequented by children under age 6.

3. Potentially affected small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions. The small
entities that are potentially directly
regulated by this rule include: Small
businesses (including contractors and
property owners and managers); small
nonprofits (certain childcare centers and
private schools); and small governments
(school districts which operate pre-
schools, kindergartens and certain child
care centers).

In determining the number of small
businesses affected by the rule, the
Agency applied U.S. Economic Census
data to the SBA’s definition of small
business. However, applying the U.S.
Economic Census data requires either
under or overestimating the number of
small businesses affected by the rule.
For example, for many construction

establishments, the SBA defines small
businesses as having revenues of less
than $14 million. With respect to those
establishments, the U.S. Economic
Census data groups all establishments
with revenues of $10 million or more
into one revenue bracket. On the one
hand, using data for the entire industry
would overestimate the number of small
businesses affected by the rule and
would defeat the purpose of estimating
impacts on small business. It would also
underestimate the rule’s impact on
small businesses because the impacts
would be calculated using the revenues
of large businesses in addition to small
businesses. On the other hand, applying
the closest, albeit lower, revenue bracket
would underestimate the number of
small businesses affected by the rule
while at the same time overestimating
the impacts. Similar issues arose in
estimating the fraction of property
owners and managers that are small
businesses. EPA has concluded that a
substantial number of small businesses
will be affected by the rule.
Consequently, EPA has chosen to be
more conservative in estimating the cost
impacts of the rule by using the closest,
albeit lower, revenue bracket for which
U.S. Economic Census data is available.
For other sectors (nonprofits operating
childcare centers or private schools),
EPA assumed that all affected firms are
small, which may overestimate the
number of small entities affected by the
rule.

The vast majority of entities in the
industries affected by this rule are
small. Using EPA’s estimates, the
revisions to the renovation, repair, and
painting program will affect
approximately 289,000 small entities.

4. Potential economic impacts on
small entities. EPA evaluated two
factors in its analysis of the rule’s
requirements on small entities, the
number of firms that would experience
the impact, and the size of the impact.
Average annual compliance costs as a
percentage of average annual revenues
were used to assess the potential
average impacts of the rule on small
businesses and small governments. This
ratio is a good measure of entities’
ability to afford the costs attributable to
a regulatory requirement, because
comparing compliance costs to revenues
provides a reasonable indication of the
magnitude of the regulatory burden
relative to a commonly available
measure of economic activity. Where
regulatory costs represent a small
fraction of a typical entity’s revenues,
the financial impacts of the regulation
on such entities may be considered as
not significant. For non-profit
organizations, impacts were measured

by comparing rule costs to annual
expenditures. When expenditure data
were not available, however, revenue
information was used as a proxy for
expenditures. It is appropriate to
calculate the impact ratios using
annualized costs, because these costs
are more representative of the
continuing costs entities face to comply
with the rule.

Of the approximately 289,000 small
entities estimated to incur costs due to
the rule, an estimated 101,000 small
residential contractors are assumed to
seek certification as a result of the
removal of the opt-out provision;
therefore, they would incur training,
certification, work practice, and
recordkeeping costs. The remaining
estimated 189,000 small entities
(working in buildings that were not
eligible for the opt-out) are only
expected to incur costs due to the
additional recordkeeping provisions in
the rule.

The average cost to a typical small
renovation contractor of removing the
opt-out provision ranges from about
$1,100 to about $6,400, depending on
the industry sector. This represents
0.8% to 1.7% of revenues depending on
the industry sector. Overall, an
estimated 101,000 small businesses
could be affected by the removal of the
opt-out provision, with average impacts
of 1.10% of revenues.

This rule’s new recordkeeping
requirement has an average cost of $1 to
$280 for entities not affected by removal
of the opt-out provision. This results in
incremental cost impacts ranging from
0.0001% to 0.08% of revenues. An
estimated 189,000 small entities could
be affected solely by the additional
recordkeeping requirement, including
165,000 small businesses with average
impacts of 0.03% of revenues, 17,000
small non-profits with average impacts
of 0.0005%, and 6,000 small
governments with average impacts of
0.0001%.

Combining the removal of the opt-out
provision with the new recordkeeping
requirement, a total of 289,000 small
entities could be affected by the rule,
including 266,000 small businesses with
average impacts of 0.4%, 17,000 small
non-profits with average impacts of
0.0005%, and 6,000 small governments
with average impacts of 0.0001%.

To the extent that renovators and
firms working in housing eligible for the
opt-out provision will already have
become trained and certified because
they also work in regulated facilities
ineligible for the opt-out provision, or to
the extent that eligible homeowners
would decline to opt out, the average
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impacts of this action will be lower than
estimated.

Some of the small entities subject to
the rule have employees while others
are non-employers. The non-employers
typically perform fewer jobs than firms
with employees, and thus have lower
work practice compliance costs.
However, they also have lower average
revenues than entities with employees,
so their impacts (measured as costs
divided by revenues) can be higher.
Impact estimates for non-employers
should be interpreted with caution, as
some non-employers may have
significant issues related to
understatement of income, which would
tend to exaggerate the average impact
ratio for this class of small entities.

There are an estimated 75,000 non-
employer renovation contractors that
could be affected by the removal of the
opt-out provision. The average cost to
such contractors is estimated to be
$1,193 apiece. This represents 1.3% to
4.7% of reported revenues, depending
on the industry sector. The rule’s new
recordkeeping requirement is estimated
to affect approximately 96,000
additional non-employer renovation
contractors not affected by removal of
the opt-out provision. The costs to such
contractors are estimated to be $42
apiece. This represents 0.05% to 0.17%
of revenues, depending on the industry
sector.

5. Relevant federal rules. The
requirements in this rule will fit within
an existing framework of other Federal
regulations that address lead-based
paint. Notably, the Pre-Renovation
Education Rule, 40 CFR 745.85, requires
renovators to distribute a lead hazard
information pamphlet to owners and
occupants before conducting a
renovation in target housing and child-
occupied facilities. This rule’s
requirement that renovators provide
owners and occupants with records
documenting compliance with the
program’s training and work practice
requirements complements the existing
pre-renovation education requirements.

6. Skills needed for compliance.
Under the lead renovation, repair, and
painting program requirements,
renovators and dust sampling
technicians working in target housing
and child-occupied facilities have to
take a course to learn the proper
techniques for accomplishing the
containment, cleaning, cleaning
verification, and dust sampling tasks
they will perform during renovations.
These courses are intended to provide
them with the information they would
need to comply with the rule based on
the skills they already have. Renovators
then provide on-the-job training in work

practices to any other renovation
workers used on a particular renovation.
Entities are required to apply for
certification to perform renovations; this
process does not require any special
skills other than the ability to complete
the application. They also need to
document their training and the work
practices used during renovations,
which does not require any special
skills.

7. Small business advocacy review
panel. EPA has been concerned with
potential small entity impacts since the
earliest stages of planning for the RRP
program under section 402(c)(3) of
TSCA. EPA conducted outreach to small
entities and, pursuant to section 609 of
RFA, convened a Small Business
Advocacy Review Panel (the Panel) in
1999 to obtain advice and
recommendations of representatives of
the regulated small entities. Pursuant to
the RFA, EPA used the report of the
Panel convened for the closely related
RRP rule promulgated in April 2008.
EPA identified eight key elements of a
potential renovation and remodeling
regulation for the Panel’s consideration.
These elements were: Applicability and
scope, firm certification, individual
training and certification, accreditation
of training courses, work practice
standards, prohibited practices, exterior
clearance, and interior clearance.

Details on the Panel and its
recommendations are provided in the
Panel Report (Ref. 9). Information on
how EPA implemented the Panel’s
recommendations in the development of
the RRP program is available in Unit
VIIL.C. of the preamble to the proposed
RRP rule (Ref. 10) and in Unit V.C. of
the preamble to the RRP rule (Ref. 1).
This rule is closely related to the RRP
rule and the conclusions made in 2008
regarding the Panel’s recommendations
are applicable to this final rule.
Although this final rule expands the
number of renovation firms that must
comply with the RRP requirements, it
does not change the elements identified
by the Panel. For example, this rule
does not change the work practice or
certification requirements of the RRP
rule. EPA believes that reconvening the
Panel would be procedurally
duplicative and is unnecessary given
that the issues here were within the
scope of those considered by the Panel.

8. Alternatives considered. EPA
considered several significant
alternatives to this rule that could affect
the economic impacts of the rule on
small entities. These alternatives would
have applied to