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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

7 CFR Part 1730

RIN 0572-AC16

Emergency Restoration Plan (ERP)

AGENCY: Rural Utilities Service, USDA.
ACTION: Final rule.

SUMMARY: The Rural Utilities Service
(RUS) is amending the requirements
established for Emergency Restoration
Plans (ERPs), currently mandated for all
borrowers, to include a plan to comply
with the eligibility requirements to
qualify for the Federal Emergency
Management Agency (FEMA) Public
Assistance Grant Program in the event
of a declared disaster. This amendment
will ensure that RUS borrowers have a
plan to maintain their eligibility to
receive financial assistance from FEMA
in the event they incur eligible costs for
disaster related system repair and
restoration.

DATES: September 6, 2011.

FOR FURTHER INFORMATION CONTACT:
Donald Junta, USDA—Rural Utilities
Service, 1400 Independence Avenue,
SW., Stop 1569, Washington, DC 20250—
1569, telephone (202) 720-1900 or
e-mail to donald.junta@wdc.usda.gov.
SUPPLEMENTARY INFORMATION:

Executive Order 12866

This rule has been determined to be
not significant for purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. The Agency has
determined that this final rule meets the
applicable standards in § 3 of the
Executive Order.

Regulatory Flexibility Act Certification

It has been determined that the
Regulatory Flexibility Act is not
applicable to this rule since the Rural
Utilities Service is not required by 5
U.S.C. 551 et seq. or any other provision
of law to publish a notice of proposed
rulemaking with respect to the subject
matter of this rule.

Information Collection and
Recordkeeping Requirements

The information collection burden
associated with this rulemaking is
approved under OMB control number
0572—0140. This rule contains no
additional information collection or
recordkeeping requirements under OMB
control number 0572—0140 that would
require approval under the Paperwork
Reduction Act of 1995 (44 U.S.C.
chapter 35).

E-Government Act Compliance

The Rural Utilities Service is
committed to the E-Government Act,
which requires government agencies in
general to provide the public the option
of submitting information or transacting
business electronically to the maximum
extent possible.

National Environmental Policy Act
Certification

The Agency has determined that this
rule will not significantly affect the
quality of the human environment as
defined by the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et
seq.). Therefore, this action does not
require an environmental impact
statement or assessment.

Catalog of Federal Domestic Assistance

The program described by this rule is
listed in the Catalog of Federal Domestic
Assistance Programs under number
10.850, Rural Electrification Loans and
Loan Guarantees. This catalog is
available on a subscription basis from
the Superintendent of Documents, the
United States Government Printing
Office, Washington, DC 20402-9325,
telephone number (202) 512-1800 and
at https://www.cfda.gov.

Executive Order 12372

This rule is excluded from the scope
of Executive Order 12372,
Intergovernmental Consultation, which
may otherwise require consultation with
State and local officials, pursuant to
USDA’s regulation at 7 CFR part 3015.

Unfunded Mandates

This rule contains no Federal
mandates (under the regulatory
provisions of Title II of the Unfunded
Mandates Reform Act of 1995) for State,
local, and tribal governments or the
private sector. Therefore, this rule is not
subject to the requirements of §§ 202
and 205 of the Unfunded Mandates
Reform Act of 1995.

Executive Order 13132, Federalism

The policies contained in this final
rule do not have any substantial direct
effect on States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, nor does
this final rule impose substantial direct
compliance costs on State and local
governments. Therefore, consultation
with States is not required.

Background

The Agency published a final rule on
October 12, 2004, at 69 FR 60541
requiring all borrowers to maintain an
Emergency Response Plan (ERP) that
details how the borrower will restore its
system in the event of a system-wide
outage resulting from a major natural or
manmade disaster or other causes. This
ERP requirement was not entirely new
to the borrowers, as RUS had
recommended similar “plans” in the
past. However, the need for an ERP
requirement at that time was catalyzed
by increased sensitivities relating to
homeland security.

The purpose of the FEMA Public
Assistance Grant Program is to provide
assistance to State, Tribal, and local
governments, and certain types of
private non-profit organizations so that
communities can quickly respond to
and recover from major disasters or
emergencies declared by the President.

Recent FEMA audits conducted on
applications submitted by RUS
borrowers have shown that borrowers
have not always followed the policies
and procedures set forth by FEMA for
disaster related repairs and restoration.
FEMA recently created a draft document
titled “FEMA Disaster Assistance Fact
Sheet 9580.6 (Electric Utility Repair
(Public and Private Nonprofit)). This
document contains sections on
contracting, category of work, conductor
replacement, hazard mitigation, and
repair of collateral damage that outline
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FEMA requirements in these areas. It is
financially advantageous for borrowers
to qualify and receive disaster assistance
funds for eligible work from FEMA in
the event of a declared disaster or
emergency. When RUS borrowers do not
meet FEMA Public Assistance Grant
eligibility requirements, they will be
ineligible to receive disaster assistance
funds.

Accordingly, the Agency published a
proposed rule on January 26, 2010, at 75
FR 4006 proposing to amend the ERP
regulatory requirements to add that the
ERP reflect compliance with all
requirements imposed by FEMA for
reimbursement of the cost of repairs and
restoration of the borrower’s electric
system incurred as the result of a
declared disaster.

Discussion of Comments and Changes

RUS received one submission
electronically on this proposed rule by
the March 29, 2010, comment deadline.
The submission was received from the
National Rural Electric Cooperative
Association (NRECA). The submission
is summarized below with the Agency’s
responses as follows:

Issue 1: Commentor proposed
modifying the rule as proposed to add
a cost/benefit consideration.

Response: The Agency accepts the
observation that there are costs to
compliance. Money and time spent,
delay in service restoration, and the
possibility of consumer dissatisfaction
in an extended outage are relevant in
power restoration decisions and
sometimes any additional costs of
complying with FEMA'’s eligibility rules
may outweigh the benefits of federal
financial assistance for reimbursement
and support a decision by a borrower to
elect to pursue an alternative to
competitively bidding a restoration job
as generally required by FEMA. The
final rule as published permits the
borrower to make such a determination.
The rule only requires the borrower
develop a plan to comply with the
FEMA requirements and be eligible to
apply for FEMA assistance.

Issue 2: Commentor proposed a
clarifying change that identifies the
borrower, rather than the ERP, as the
subject that “must comply with” FEMA
reimbursement rules.

Response: Agency concurs. This
clarification is intended to avoid an
interpretation that would require the
ERP to contain a mini manual of how
to comply with the FEMA rules.

List of Subjects in 7 CFR 1730

Electric power; Loan program—
energy; Reporting and recordkeeping
requirements; Rural areas.

For reasons discussed in the
preamble, the Agency amends 7 CFR,
Chapter XVII, part 1730 as follows:

PART 1730—ELECTRIC SYSTEM
OPERATIONS AND MAINTENANCE

m 1. The authority citation for part 1730
continues to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et
seq., 6941 et seq.

m 2. Amend § 1730.28 as follows:

m a. Remove the word “and” from the
end of paragraph (e)(4);

m b. Redesignating paragraph (e)(5) as
(e)(6); and

m c. Add paragraph (e)(5) to read as
follows:

§1730.28 Emergency Restoration Plan

(ERP).

* * * * *
(e] * * %

* * * * *

(5) A section describing a plan to
comply with the eligibility requirements
to qualify for the FEMA Public
Assistance Grant Program; and
* * * * *

Dated: July 22, 2011.
Jonathan Adelstein,
Administrator, Rural Utilities Service.
[FR Doc. 2011-19661 Filed 8—3—11; 8:45 am]
BILLING CODE P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-1095; Directorate
Identifier 2009—-NE-40-AD; Amendment 39—
16742; AD 2011-14-07]

RIN 2120-AA64
Airworthiness Directives; Pratt &

Whitney (PW) Models PW4074 and
PW4077 Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD requires
removing the 15th stage HPC disk
within 12,000 cycles since new (CSN)
or, for any disks that exceed 12,000 CSN
after the effective date of this AD using
a drawdown plan that includes a
borescope inspection (BSI) or eddy
current inspection (ECI) of the rim for
cracks. This AD was prompted by
multiple shop findings of cracked 15th
stage HPC disks. We are issuing this AD

to prevent cracks from propagating into
the disk bolt holes, which could result
in a failure of the 15th stage HPC disk,
uncontained engine failure, and damage
to the airplane.

DATES: This AD is effective September 8,
2011.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of September 8, 2011.

ADDRESSES: For service information
identified in this AD, contact Pratt &
Whitney, 400 Main St., East Hartford,
CT 06108; telephone (860) 565—7700;
fax (860) 565—1605. You may review
copies of the referenced service
information at the FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA. For
information on the availability of this
material at the FAA, call (781) 238—
7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: lan
Dargin, Aerospace Engineer, Engine
Certification Office, FAA, 12 New
England Executive Park, Burlington, MA
01803; phone: (781) 238-7178; fax: (781)
238-7199; e-mail: ian.dargin@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to the
specified products. That NPRM
published in the Federal Register on
November 2, 2010, (75 FR 67253). That
NPRM proposed to require removing the
15th stage HPC disk before 12,000 CSN,
or for any disks that exceed 12,000 CSN
after the effective date of this AD, using
a drawdown plan that includes a BSI or
ECI of the rim for cracks.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
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on the determination of the cost to the
public.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

We estimate that this AD will affect
44 engines installed on airplanes of U.S.
registry. Prorated parts life will cost
about $66,000 per 15th stage HPC disk.
Based on these figures, we estimate the
total cost of the AD to U.S. operators to
be $2,904,000.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2011-14-07 Pratt & Whitney: Amendment
39-16742; Docket No. FAA—2010-1095;
Directorate Identifier 2009-NE—40-AD.

Effective Date
(a) This AD is effective September 8, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Pratt & Whitney
(PW) PW4074 and PW4077 turbofan engines
with 15th stage high-pressure compressor

(HPC) disks, part number (P/N) 55H615,
installed.

Unsafe Condition

(d) This AD results from multiple shop
findings of cracked 15th stage HPC disks. We
are issuing this AD to prevent cracks from
propagating into the bolt holes of the 15th
stage HPC disk, which could result in a
failure of the 15th stage HPC disk,
uncontained engine failure, and damage to
the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

(f) For 15th stage HPC disks that have 9,865
or fewer cycles since new (CSN) on the
effective date of this AD, remove the disk
from service before accumulating 12,000
CSN.

(g) For 15th stage HPC disks that have
accumulated more than 9,865 CSN on the
effective date of this AD, do the following:

(1) Remove the disk from service at the
next piece-part exposure above 12,000 CSN,
not to exceed 2,135 cycles-in-service (CIS)
after the effective date of this AD.

(2) For 15th stage HPC disks that are
installed in the engine and exceed 12,000
CSN on the effective date of this AD, perform
a borescope inspection (BSI) or eddy current
inspection (ECI) of the disk rim according to
the following schedule:

(i) Within 2,400 cycles-since-last
fluorescent penetrant inspection or ECI, or

(ii) Within 1,200 cycles-since-last BSI, or

(iii) Within 55 CIS after the effective date
of this AD, whichever occurs later.

(3) If the BSI from paragraph (g)(2) of this
AD indicates the presence of a crack in the
disk rim, but you can’t visually confirm a
crack, perform an ECI within 5 CIS after the
BSL

(4) If you confirm a crack in the disk rim
using any inspection method, remove the
disk from service before further flight.

(h) Use paragraph 1.A. or 1.B. of the
Accomplishment Instructions “For Engines
Installed on the Aircraft” or 1.A. or 1.B. of
the Accomplishment Instructions “For
Engines Removed from the Aircraft,” of PW
Service Bulletin PW4G-112-72-309,
Revision 1, dated July 1, 2010 to perform the
inspections.

Alternative Methods of Compliance

(i) The Manager, Engine Certification
Office, has the authority to approve
alternative methods of compliance for this
AD if requested using the procedures found
in 14 CFR 39.19.

Related Information

(j) For more information about this AD,
contact Ian Dargin, Aerospace Engineer,
Engine Certification Office, FAA, 12 New
England Executive Park, Burlington, MA
01803; phone: (781) 238-7178; fax: (781)
238-7199; e-mail: ian.dargin@faa.gov.

Material Incorporated by Reference

(k) You must use Pratt & Whitney Service
Bulletin PW4G-112-72-309, Revision 1,
dated July 1, 2010, to do the actions required
by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information contained in this AD
under 5 U.S.C. 552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Pratt & Whitney, 400 Main
St., East Hartford, CT 06108; telephone (860)
565—7700; fax (860) 565—1605.

(3) You may review copies of the service
information at the FAA, Engine & Propeller
Directorate, 12 New England Executive Park,
Burlington, MA. For information on the
availability of this material at the FAA, call
(781) 238-7125.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal_register/code_of federal regulations/
ibr locations.html.

Issued in Burlington, Massachusetts, on
June 24, 2011.
Peter A. White,

Acting Manager, Engine & Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 2011-19476 Filed 8—-3-11; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 65
[Docket No. FAA-2010-1060]

Policy Clarifying Definition of “Actively
Engaged” for Purposes of Inspector
Authorization

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of policy; disposition of
comments.

SUMMARY: This action clarifies the term
“actively engaged” for the purposes of
application for and renewal of an
inspection authorization. It also
responds to the comments submitted to
the proposed policy and revises
portions of that proposal. This action
amends the Flight Standards
Management System FAA Order 8900.1.

DATES: This policy becomes effective
September 6, 2011.

FOR FURTHER INFORMATION CONTACT: Ed
Hall, Aircraft Maintenance General
Aviation Branch, AFS-350, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (804)
222-7494 ext. 240; e-mail:
ed.hall@faa.gov.

SUPPLEMENTARY INFORMATION:

Background

Section 65.91(c) of Title 14 of the
Code of Federal Regulations sets forth
the eligibility requirements for obtaining
an inspection authorization (IA). Among
other requirements, an applicant must
“have been actively engaged, for at least
the two-year period before the date he
applies, in maintaining aircraft
certificated and maintained in
accordance with [FAA regulations].”
Section 65.93(a) sets forth the eligibility
requirements for renewing an IA and
incorporates the requirements for
obtaining one under § 65.91(c)(1)—(4).
Accordingly, an individual must be
actively engaged, for at least the prior
two-year period, in maintaining aircraft
to be eligible to either obtain or renew
an IA.

The FAA provides guidance
concerning the issuance of IAs in the
Flight Standards Information
Management System (FSIMS), FAA
Order 8900.1, Volume 5, Chapter 5,
Sections 7 and 8. These sections assist
aviation safety inspectors (ASIs) in
evaluating an initial application for an
IA or an application for renewing an IA
as well as allow a prospective applicant
to determine his or her eligibility. IAs

are issued for two years and expire on
March 31 of odd-numbered years.
March 31, 2013, is the next expiration
date.

The definition of the term “actively
engaged”” has caused confusion among
ASIs and aircraft maintenance
personnel. The term is not defined in 14
CFR, and its definition in agency
guidance materials has varied over time.
In November 2010, the FAA published
a notice of proposed policy clarifying
the definition of “actively engaged” for
the purposes of an IA.* The notice
recognized the FAA’s prior inconsistent
application of the term and the public’s
misunderstanding of the regulatory
requirements contained under
§65.91(c)(2). The notice proposed to
amend FAA Order 8900.1 Volume 5
Chapter 5 to provide a clearer definition
of “actively engaged” within FAA
policy. The FAA reaffirmed
longstanding policy that an applicant
who is employed full-time in
inspecting, overhauling, repairing,
preserving, or replacing parts on aircraft
consistently are considered actively
engaged. For an applicant participating
in (regardless of employment status)
maintenance activities part time or
occasionally, it proposed an ASI would
use documentation or other evidence
provided by the applicant detailing the
maintenance activity to determine
whether the type of maintenance
activity performed, considering any
special expertise required, and the
quantity of maintenance activity
demonstrated the applicant was actively
engaged. The notice also proposed a
limited carve-out, or relief, for ASIs
holding an IA that are restricted in the
type of maintenance they can perform
due to ethical considerations.

The comment period closed on
January 17, 2011, following an
extension of the comment period.2 The
FAA considered late-filed comments
through February 4, 2011. As of that
date, more than 954 comments had been

filed.

Discussion of the Comments and Final
Policy

The majority of individual
commenters believed the FAA was
engaging in rulemaking rather than
clarifying an existing rule, and these
commenters generally were opposed to
the proposed clarification. Many of
these commenters expressed the belief
the IA was a certificate or license, rather
than an FAA authorization. They
contended the loss of their IA would
result in a loss of knowledge that could

175 FR 68249 (Nov. 5, 2010).
2 See 75 FR 75649 (Dec. 6, 2010).

affect their existing or future
employment as well as lost knowledge
to the industry in general. Some
commenters contended a shrinking
population of IAs would result in
increased maintenance and inspection
costs. Incidentally, many of these
commenters acknowledged they did not
perform or supervise any maintenance
activities and previously renewed their
IA by attending training or through oral
testing under § 65.93(a)(4)—-(5).
Similarly, several commenters
expressed the belief that accomplishing
any of the activities in § 65.93(a)(1)
through (5) were sufficient for IA
renewal.3

The FAA believes these comments
result from a common
misunderstanding of the IA renewal
requirements under § 65.93. Section
65.93 sets forth five activities, at least
one of which must be completed in the
first year and at least one of which must
be completed in the second year, to be
eligible for renewal of an IA. However,
§65.93(a) also states “an applicant must
present evidence * * * that the
applicant still meets the requirements of
§65.91(c)(1) through (4).” Accordingly,
IA applicants must hold a current
mechanic’s certificate with both
airframe and powerplant ratings that has
been in effect for at least 3 years and
must have been actively engaged in
maintaining aircraft for 2 years prior to
the application. Additionally, IA
applicants must identify a fixed base of
operation at which he or she may be
located in person or by phone during
normal working hours. This may be a
residence or place of employment. An
IA applicant also must have available
the equipment, facilities, and inspection
data necessary to properly inspect
airframes, powerplants, propellers, or
related parts or appliances. Technical
data includes type certificate data
information, airworthiness directives,
federal regulations, and availability of
manufacturers’ service or maintenance
information specific to the inspections
being performed. Equipment required to
properly inspect aircraft, powerplants,
propellers, or appliances includes but
may not be limited to basic hand tools,

3 Those activities are: (1) Performed at least one
annual inspection for each 90 days that the
applicant held the current authority; (2) performed
at least two major repairs or major alterations for
each 90 days that the applicant held the current
authority; (3) performed or supervised and
approved at least one progressive inspection in
accordance with standards prescribed by the
Administrator; (4) attended and successfully
completed a refresher course, acceptable to the
Administrator, of not less than 8 hours of
instruction; and (5) passed an oral test by an FAA
inspector to determine that the applicant’s
knowledge of applicable regulations and standards
is current. § 65.93(a).
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compression testers, magneto timing
lights or disk, and devices applicable to
determining control surface travels,
cable tensions, or blade angles as
applicable during the performance of an
inspection. Facilities should be
available to provide proper
environmental protection of the aircraft,
powerplant, propeller, or appliance
being inspected. Consideration should
be given to any adverse effects by wind,
rain, temperature, or other inhibiting
elements on the product being
inspected.

The FAA disagrees with commenters’
contention that the IA is a certificate or
rating. The FAA consistently has held
the IA is an authorization. The FAA also
rejects the contention that employment
would be affected because employers
reasonably expect the FAA to ensure
regulatory compliance and expect a
person holding an IA has met all FAA
requirements to hold that authorization.

Many commenters were concerned
ASIs would evaluate individuals
engaging in maintenance activities part
time or occasionally in a subjective or
inconsistent manner. These commenters
request further clarification of part-time
or occasional engagement to promote
consistency and standardization. A
commenter suggests any clarification
specifically address individuals engaged
in personal aircraft maintenance, retired
mechanics providing occasional or relief
maintenance, individuals providing
maintenance in rural areas, and
individuals offering specialized
expertise in electrical, composites, and
rare or vintage aircraft.

The FAA recognizes and values
individuals with experience in wood
structures, steel tubing, fabric coverings,
radial engines, ground adjustable
propellers, aging aircraft, and the fatigue
inspection issues associated with these
aircraft. The FAA also values the
experience of individuals who are
available on a part-time or occasional
basis to inspect vintage or rare aircraft
or aircraft that may be located in rural
areas of the country not serviced by an
abundance of IAs. The FAA does not
intend to eliminate eligibility or renewal
opportunities of these individuals.
Accordingly, the FAA has adopted a
broad definition of “actively engaged”’
to include not only part-time
employment but also occasional
activity, which does not require
employment and can occur on an
infrequent basis. The FAA believes it
problematic to list every situation that
could be considered actively engaged,
and that approach may exclude
situations that an ASI would determine
meets the regulatory requirements.
Additionally, as indicated in the

proposed policy, the FAA values the
substantive nature of experience rather
than a strict quantity formula.

The FAA has concluded that
requiring ASIs to evaluate evidence or
documentation provided by the
applicant will facilitate a consistent
review because the ASI will have more
than the applicant’s self-certification to
make the determination. This
documentation, when required, could
include records showing performance or
supervision of aircraft maintenance,
return to service documents, and copies
of maintenance record entries. The FAA
expects documentation will establish an
applicant’s continued contributions to
the aviation industry and ability to
demonstrate compliance with
65.91(c)(1)—(4).

Many commenters, including several
associations, requested the definition of
actively engaged include supervision,
either technical or in an executive
capacity, of maintenance or alteration of
aircraft because supervision meets the
recency of experience requirements for
an airframe and powerplant (A & P)
certificate. Some commenters also
requested actively engaged includes
full-time instruction under part 147 and
employment directly related to
airworthiness (such as, technical
representative, maintenance sales,
maintenance coordinator, and
maintenance auditor).

The FAA agrees that supervision of
maintenance activities provides the
same sort of experience the actively
engaged requirement was intended to
require. For that reason, the FAA will
include technical supervision and
supervision in an executive capacity on
either a full-time, part-time, or
occasional basis in the definition of
actively engaged. The FAA previously
determined involvement solely in an
academic environment is not actively
engaged. However, a technical
instructor or part 147 school instructor
may maintain aircraft or supervise the
maintenance of aircraft in addition to
instruction, in which case the instructor
could be considered actively engaged.
Individuals employed as a
manufacturer’s technical representative,
maintenance coordinator, or
maintenance auditor also could be
considered actively engaged depending
on the activity demonstrated. Without a
better understanding of duties involved,
it is unclear whether an individual
involved in maintenance sales could
demonstrate inspecting, overhauling,
repairing, preserving, or replacing parts
on an aircraft, or supervising those
activities.

Several commenters contended the
carve-out for ASIs renewing an IA was

inconsistent with the definition of
actively engaged. One commenter
contended an ASI should be required to
meet the hands-on experience required
of other applicants.

As stated in the proposed policy, FAA
Order 8900.1 restricts the types of
maintenance that ASIs can perform
because of ethical concerns, and the
FAA does not intend for ASIs to be
prejudiced because of their employment
restrictions. The FAA does not intend to
change its policy regarding an ASI
holding an IA by virtue of the ASI 1825
job description and resulting ASI
responsibilities. An ASI retains the
ability to maintain a personally-owned
aircraft or aircraft owned by another ASI
in meeting the actively engaged
definition. Additionally, an ASI’s job
description requires continuous
determinations of conformity to aircraft,
engine, and propeller type certificates;
adherence to manufacturers’
maintenance requirements or inspection
requirements; compliance with
Airworthiness Directives; and the actual
issue of recurrent and original
airworthiness certificates. Further, an
ASI accomplishes or oversees export
certificate issuance requirements,
oversees maintenance record entries for
stated special airworthiness certificate
issuance, oversees determinations of
major repair/alteration requirements on
FAA form 337, and oversees the
determination of appropriate
maintenance record entries. These job
functions parallel the supervision in a
technical or executive capacity and
therefore these activities could be
considered when determining whether
the ASI has been actively engaged. After
considering the comments, the FAA
does not adopt an ASI carve-out because
it anticipates ASIs would be able to
demonstrate they are actively engaged
under the policy as would any applicant
supervising maintenance in a technical
or executive capacity.

Several commenters, including
associations, expressed concern that
FAA Order 8900.1 lacked a specific
appeal process for applicants denied the
initial or renewal IA because of an ASI’s
determination that the applicant was
not actively engaged.

Because the issuance or renewal of an
IA is not a certificate action, the FAA
does not have a formal appeal process.
However, an action on an IA application
could be addressed through the
Aviation Safety Consistency and
Standardization Initiative (CSI), which
requires review of a questioned or
disputed action at every level of the
AVS management chain.

One commenter contended there
should be no actively engaged
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requirement for an initial or renewal IA.
Another commenter suggested the
period of active engagement should be
extended from two to four years.

These comments are beyond the scope
of the policy clarification because they
would require rulemaking.
Nevertheless, the FAA views the
actively engaged requirement as
providing maintenance experience
relevant to conducting inspections.
Similarly, the two-year period provides
the recency of experience in
maintenance performance or
supervision necessary to conduct
inspections.

The FAA has determined to make this
policy effective for the next renewal
cycle in March 2013 to allow IAs and
ASIs adequate time to participate in the
required activity. The FAA will update
FAA Order 8900.1 accordingly.

Amendment

In consideration of the foregoing, the
Federal Aviation Administration will
revise FAA Order 8900.1, Volume 5,
Chapter 5 as follows:

1. Amend Section 7, Paragraph 5—
1279 by adding a Note after
subparagraph A to read: 5-1279
ELIGIBILITY. The ASI must establish
the applicant’s eligibility before
allowing the applicant to test. None of
the requirements of Title 14 of the Code
of Federal Regulations (14 CFR) part 65,
§65.91 can be waived by the ASI.

A. The applicant must hold a current
mechanic’s certificate, with both
airframe and powerplant ratings, that
has been in effect for at least 3 years.
The applicant must have been actively
engaged in maintaining certificated
aircraft for at least the 2-year period
before applying.

Note: Actively engaged means an active
role in exercising the privileges of an
airframe and powerplant mechanic certificate
in the maintenance of civil aircraft.
Applicants who inspect, overhaul, repair,
preserve, or replace parts on aircraft, or who
supervise (i.e., direct and inspect) those
activities, are actively engaged. The ASI may
use evidence or documentation provided by
the applicant showing inspection,
overhauling, repairing, preserving, or
replacing parts on aircraft or supervision of
those activities. This evidence or
documentation when required could include
employment records showing performance or
supervision of aircraft maintenance, return to
service documents and or copies of
maintenance record entries.

Technical instructors or individuals
instructing in a FAA part 147 approved AMT
school, who also engage in the maintenance
of aircraft certificated and maintained in
accordance with 14 CFR, can be considered
actively engaged. Individuals instructing in a
FAA part 147 AMT school, who also engage
in the maintenance of aircraft-related

instruction equipment maintained in
accordance with 14 CFR standards, can be
considered actively engaged.

B. There must be a fixed base of
operation at which the applicant can be
located in person or by telephone. This
base need not be the place where the
applicant will exercise the inspection
authority.

C. The applicant must have available
the equipment, facilities, and inspection
data necessary to conduct proper
inspection of airframes, powerplants,
propellers, or any related part or
appliance. This data must be current.

D. The applicant must pass the IA
knowledge test, testing the ability to
inspect according to safety standards for
approval for return to service of an
aircraft, related part, or appliance after
major repairs or major alterations, and
annual or progressive inspections
performed under part 43. There is no
practical test required for an IA.

Note: The ASI should see paragraph 5—
1285 for instructions on determining an
applicant’s eligibility.

2. Amend Section 8, Paragraph 5—
1309 by adding a Note after
subparagraph (A)(1) to read:

5-1309 RENEWAL OF INSPECTION
AUTHORIZATION.

A. Application Requirements.
Application for renewal may be
required to comply with the following:

(1) Show evidence the applicant still
meets the requirements of § 65.91(c)(1)
through (4).

Note: Refer to Paragraph 5-1279(A)—(C) of
this document for information on meeting
§65.91(c)(1) through (4) requirements.
Refresher training attendance alone does not
satisfy those requirements.

(2) Complete Federal Aviation
Administration (FAA) Form 8610-1,
Mechanic’s Application for Inspection
Authorization, in duplicate.

(3) Show evidence the applicant
meets the requirements of § 65.93(a) for
both the first and second year in the
form of an activity sheet or log, training
certificates, and/or oral test results, as
applicable.

Issued in Washington, DC, on July 28,
2011.

John S. Duncan,

Acting Director, Flight Standards Service.
[FR Doc. 201119741 Filed 8-3-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2011-0012; Airspace
Docket No. 10-AS0O-44]

Amendment of Class D and Class E
Airspace; Columbus Lawson AAF, GA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies Class D
and Class E airspace at Lawson Army
Airfield (AAF), Columbus, GA, by
removing the reference to the Columbus
Metropolitan Airport Class C airspace
area from the description. Controlled
airspace at Columbus Metropolitan
Airport is being downgraded due to
decreased air traffic volume. This action
is necessary for the safety and
management of air traffic within the
National Airspace System. This action
also updates the geographic coordinates
of Columbus Lawson AAF.

DATES: Effective 0901 UTC, October 20,
2011. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305-6364.

SUPPLEMENTARY INFORMATION:

History

On May 24, 2011, the FAA published
in the Federal Register a notice of
proposed rulemaking (NPRM) to modify
Class D and E airspace at Lawson Army
Airfield (AAF), Columbus, GA by
removing the reference to the Columbus
Metropolitan Airport Class C airspace
area from the description, and
modifying the geographic coordinates of
Lawson AAF (76 FR 30045) Docket No.
FAA-2011-0012. Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal to the FAA.
No comments were received. Class D
and E airspace designations are
published in paragraph 5000 and 6002,
respectively, of FAA Order 7400.9U
dated August 18, 2010, and effective
September 15, 2010, which is
incorporated by reference in 14 CFR
71.1. The Class D and E airspace
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designations listed in this document
will be published subsequently in the
Order.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
amends the Class D airspace and Class
E airspace designated as surface area at
Columbus Lawson AAF, Columbus, GA
by removing the reference to the
Columbus Metropolitan Airport Class C
airspace from the description. The
volume of air traffic has decreased at
Columbus Metropolitan Airport,
therefore, Class C airspace has been
removed. The geographic coordinates
for the Lawson AAF are being adjusted
to coincide with the FAAs aeronautical
database. This action is necessary for
the safety and management of IFR
operations at the airports.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore, (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart I, section 40103.
Under that section, the FAA is charged
with prescribing regulations to assign
the use of airspace necessary to ensure
the safety of aircraft and the efficient
use of airspace. This regulation is
within the scope of that authority as it
amends controlled airspace at Columbus
Lawson AAF, Columbus, GA.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, effective
September 15, 2010, is amended as
follows:

Paragraph 5000 Class D Airspace

* * * * *

ASO GAD Columbus Lawson AAF, GA
[Amended]

Columbus Lawson AAF, GA

(Lat. 32°19'55” N., long 84°59'14” W.)

That airspace extending upward from the
surface to and including 2,700 feet MSL
within a 5.2-mile radius of Lawson Army
Airfield. This Class D airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

Paragraph 6002 Class E Airspace
Designated as Surface Areas
* * * * *

ASO GA E2 Columbus Lawson AAF, GA
[Amended]

Columbus Lawson AAF, GA

(Lat. 32°19’55” N., long. 84°59'14” W.)

Within a 5.2-mile radius of Lawson Army
Airfield. This Class E airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

Issued in College Park, Georgia, on July 19,
2011.
Mark D. Ward,

Manager, Operations Support Group, Eastern
Service Center, Air Traffic Organization.

[FR Doc. 2011-19170 Filed 8-3-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA—-2011-0005; Airspace
Docket No. 10-AS0-42]

Amendment of Class E Airspace;
Lakeland, FL

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
airspace at Lakeland, FL. The Plant City
Non-Directional Beacon (NDB) has been
decommissioned and new Standard
Instrument Approach Procedures have
been developed for Lakeland Linder
Regional Airport. This action also
updates the geographic coordinates of
the airport, as well as Plant City
Municipal Airport and Winter Haven’s
Gilbert Airport. This action enhances
the safety and airspace management of
Instrument Flight Rules (IFR) operations
at the airport.

DATES: Effective 0901 UTC, October 20,
2011. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305-6364.

SUPPLEMENTARY INFORMATION:

History

On May 24, 2011, the FAA published
in the Federal Register a notice of
proposed rulemaking (NPRM) to amend
Class E airspace at Lakeland Linder
Regional Airport, Lakeland, FL (75 FR
30047) Docket No. FAA-2011-0005.
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received. Subsequent to
publication, the FAA found that the
geographic coordinates of Lake Linder
Regional Airport, Plant City Municipal
Airport, and Winter Haven’s Gilbert
Airport needed to be adjusted. This
action makes these updates. Except for
editorial changes, and the changes noted
above, this rule is the same as published
in the NPRM.

Class E airspace designations are
published in Paragraph 6005 of FAA
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Order 7400.9U dated August 18, 2010,
and effective September 15, 2010, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
amends Class E surface airspace to
support new standard instrument
approach procedures developed at
Lakeland Linder Regional Airport,
Lakeland, FL. Airspace reconfiguration
is necessary due to the
decommissioning of the Plant City NDB
and cancellation of the NDB approach,
and for continued safety and
management of IFR operations at the
airport. This action also updates the
geographic coordinates of Lake Linder
Regional, Plant City Municipal, and
Winter Haven'’s Gilbert Airports to
coincide with the FAA’s aeronautical
database.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore, (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart I, section 40103.
Under that section, the FAA is charged
with prescribing regulations to assign
the use of airspace necessary to ensure
the safety of aircraft and the efficient
use of airspace. This regulation is
within the scope of that authority as it
amends Class E airspace at Lakeland,
FL.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, effective
September 15, 2010, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASO FLE5 Lakeland, FL [Amended]

Lakeland Linder Regional Airport, FL

(Lat. 27°59°20” N., long. 82°01°07” W.)
Bartow Municipal Airport

(Lat. 27°56'36” N., long. 81°47°00” W.)
Plant City Municipal Airport

(Lat. 28°00°01” N., long. 82°09'48” W.
Winter Haven’s Gilbert Airport

(Lat. 28°03’47” N., long. 81°45'12” W.)
Lakeland VORTAC

(Lat. 27°59°10” N., long. 82°00°50” W.)

That airspace extending upward from 700
feet above the surface within a 7-mile radius
of Lakeland Linder Regional Airport, and
within a 6.7-mile radius of Bartow Municipal
Airport, and within a 6.6-mile radius of Plant
City Municipal Airport, and within 3.5 miles
each side of the 266° bearing from the Plant
City Airport extending from the 6.6-mile
radius to 7.5 miles west of the airport, and
within a 6.5-mile radius of Winter Haven'’s
Gilbert Airport, and within 2.5 miles each
side of the Lakeland VORTAC 071° radial,
extending from the 7-mile radius to Winter
Haven’s Gilbert Airport 6.5-mile radius.

Issued in College Park, Georgia, on July 19,
2011.
Mark D. Ward,

Manager, Operations Support Group, Eastern
Service Center, Air Traffic Organization.

[FR Doc. 2011-19166 Filed 8—3-11; 8:45 am]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2010-0157; FRL-9447-6]

Approval and Promulgation of Air
Quality Implementation Plans; West
Virginia; Section 110(a)(2)
Infrastructure Requirements for the
1997 8-Hour Ozone and the 1997 and
2006 Fine Particulate Matter National
Ambient Air Quality Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving submittals
from the State of West Virginia pursuant
to the Clean Air Act (CAA) sections
110(k)(2) and (3). These submittals
address the infrastructure elements
specified in the CAA section 110(a)(2),
necessary to implement, maintain, and
enforce the 1997 8-hour ozone and fine
particulate matter (PM> s) national
ambient air quality standards (NAAQS)
and the 2006 PM, s NAAQS. This final
rule is limited to the following
infrastructure elements which were
subject to EPA’s completeness findings
pursuant to CAA section 110(k)(1) for
the 1997 8-hour ozone NAAQS dated
March 27, 2008 and the 1997 PM, s
NAAQS dated October 22, 2008:
110(a)(2)(A), (B), (C), (D)(ii), (E), (F), (G),
(H), (0, (K), (L), and (M), or portions
thereof.

DATES: Effective Date: This final rule is
effective on September 6, 2011.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2010-0157. All
documents in the docket are listed in
the http://www.regulations.gov Web
site. Although listed in the electronic
docket, some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy for public inspection during
normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the West Virginia
Department of Environmental
Protection, Division of Air Quality, 601
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57th Street SE, Charleston, West
Virginia 25304.

FOR FURTHER INFORMATION CONTACT:
Irene Shandruk, (215) 814—-2166, or by
e-mail at shandruk.irene@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, whenever
“we,” “us,” or “our” is used, we mean
EPA.

I. Background

On May 17, 2010 (75 FR 27510), EPA
published a notice of proposed
rulemaking (NPR) for the State of West
Virginia. The NPR proposed approval of
West Virginia’s submittals that provide
the basic program elements specified in
the CAA section 110(a)(2)(A), (B), (C),
(D)), (E), (F), (G), (H), (J), (K), (L), and
(M), or portions thereof, necessary to
implement, maintain, and enforce the
1997 8-hour ozone and PM, s NAAQS
and the 2006 PM, s NAAQS. The formal
submittals by the State of West Virginia
on December 3, 2007, May 21, 2008, and
October 1, 2009 addressed the section
110(a)(2) requirements for the 1997 8-
hour ozone NAAQS; the submittals
dated April 3, 2008, May 21, 2008,
October 1, 2009, and March 18, 2010
addressed the section 110(a)(2)
requirements for the 1997 PM, s
NAAQS; and the submittals dated
October 1, 2009 and March 18, 2010
addressed the section 110(a)(2)
requirements for the 2006 PM, s
NAAQS.

II. Scope of Action on Infrastructure
Submissions

EPA is currently acting upon State
Implementation Plans (SIPs) that
address the infrastructure requirements
of CAA section 110(a)(1) and (2) for the
ozone and PM, s NAAQS for various
states across the country. Commenters
on EPA’s recent proposals for some
states raised concerns about EPA
statements that it was not addressing
certain substantive issues in the context
of acting on those infrastructure SIP
submissions.? Those commenters
specifically raised concerns involving
provisions in existing SIPs and with
EPA’s statements in other proposals that
it would address two issues separately
and not as part of actions on the
infrastructure SIP submissions: (i)
Existing provisions related to excess

1 See, Comments of Midwest Environmental
Defense Center, dated May 31, 2011. Docket # EPA—
R05-OAR-2007-1179 (adverse comments on
proposals for three states in Region 5). EPA notes
that these public comments on another proposal are
not relevant to this rulemaking and do not have to
be directly addressed in this rulemaking. EPA will
respond to these comments in the appropriate
rulemaking action to which they apply. EPA did
receive specific adverse comments in this action
that are discussed in more detail in section IV.

emissions during periods of start-up,
shutdown, or malfunction (SSM) at
sources, that may be contrary to the
CAA and EPA’s policies addressing
such excess emissions; and (ii) existing
provisions related to ‘“‘director’s
variance” or “director’s discretion” that
purport to permit revisions to SIP
approved emissions limits with limited
public process or without requiring
further approval by EPA, that may be
contrary to the CAA. EPA notes that
there are two other substantive issues
for which EPA likewise stated in other
proposals that it would address the
issues separately: (i) Existing provisions
for minor source new source review
programs that may be inconsistent with
the requirements of the CAA and EPA’s
regulations that pertain to such
programs (“minor source NSR”’) and (ii)
existing provisions for Prevention of
Significant Deterioration programs that
may be inconsistent with current
requirements of EPA’s “Final NSR
Improvement Rule,” (67 FR 80186,
December 31, 2002), as amended by the
NSR Reform Rule (72 FR 32526, June 13,
2007) (NSR Reform). In light of the
comments, EPA now believes that its
statements in various proposed actions
on infrastructure SIPs with respect to
these four individual issues should be
explained in greater depth.

EPA intended the statements in the
other proposals concerning these four
issues merely to be informational and to
provide general notice of the potential
existence of provisions within the
existing SIPs of some states that might
require future corrective action. EPA did
not want states, regulated entities, or
members of the public to be under the
misconception that EPA’s approval of
the infrastructure SIP submission of a
given state should be interpreted as a
reapproval of certain types of provisions
that might exist buried in the larger
existing SIP for such state. Thus, for
example, EPA explicitly noted that we
believe that some states may have
existing SIP approved SSM provisions
that are contrary to the CAA and EPA
policy, but that “in this rulemaking,
EPA is not proposing to approve or
disapprove any existing State provisions
with regard to excess emissions during
SSM of operations at facilities.” EPA
further explained, for informational
purposes, that “EPA plans to address
such State regulations in the future.”
EPA made similar statements, for
similar reasons, with respect to the
director’s discretion, minor source NSR,
and NSR Reform issues. EPA’s objective
was to make clear that approval of an
infrastructure SIP for these ozone and
PM, s NAAQS should not be construed

as explicit or implicit reapproval of any
existing provisions that relate to these
four substantive issues.

Unfortunately, the commenters and
others evidently interpreted these
statements to mean that EPA considered
action upon the SSM provisions and the
other three substantive issues to be
integral parts of acting on an
infrastructure SIP submission, and
therefore that EPA was merely
postponing taking final action on the
issue in the context of the infrastructure
SIPs. This was not EPA’s intention. To
the contrary, EPA only meant to convey
its awareness of the potential for certain
types of deficiencies in existing SIPs
and to prevent any misunderstanding
that it was reapproving any such
existing provisions. EPA’s intention was
to convey its position that the statute
does not require that infrastructure SIPs
address these specific substantive issues
in existing SIPs and that these issues
may be dealt with separately, outside
the context of acting on the
infrastructure SIP submission of a state.
To be clear, EPA did not mean to imply
that it was not taking a full final agency
action on the infrastructure SIP
submission with respect to any
substantive issue that EPA considers to
be a required part of acting on such
submissions under section 110(k) or
under section 110(c). Given the
confusion evidently resulting from
EPA’s statements in those proposals,
however, we want to explain more fully
EPA’s reasons for concluding that these
four potential substantive issues in
existing SIPs may be addressed
separately.

The requirement for the SIP
submissions at issue arises out of CAA
section 110(a)(1). That provision
requires that states must make a SIP
submission “within 3 years (or such
shorter period as the Administrator may
prescribe) after the promulgation of a
national primary ambient air quality
standard (or any revision thereof)”” and
that these SIPs are to provide for the
“implementation, maintenance, and
enforcement” of such NAAQS. Section
110(a)(2) includes a list of specific
elements that “[e]ach such plan”
submission must meet. EPA has
historically referred to these particular
submissions that states must make after
the promulgation of a new or revised
NAAQS as “infrastructure SIPs.” This
specific term does not appear in the
statute, but EPA uses the term to
distinguish this particular type of SIP
submission designed to address basic
structural requirements of a SIP from
other types of SIP submissions designed
to address other different requirements,
such as “nonattainment SIP”
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submissions required to address the
nonattainment planning requirements of
part D, “regional haze SIP”’ submissions
required to address the visibility
protection requirements of CAA section
169A, new source review permitting
program submissions required to
address the requirements of part D, and
a host of other specific types of SIP
submissions that address other specific
matters.

Although section 110(a)(1) addresses
the timing and general requirements for
these infrastructure SIPs and section
110(a)(2) provides more details
concerning the required contents of
these infrastructure SIPs, EPA believes
that many of the specific statutory
provisions are facially ambiguous. In
particular, the list of required elements
provided in section 110(a)(2) contains a
wide variety of disparate provisions,
some of which pertain to required legal
authority, some of which pertain to
required substantive provisions, and
some of which pertain to requirements
for both authority and substantive
provisions.2 Some of the elements of
section 110(a)(2) are relatively
straightforward, but others clearly
require interpretation by EPA through
rulemaking, or recommendations
through guidance, in order to give
specific meaning for a particular
NAAQS.?

Notwithstanding that section 110(a)(2)
states that “each” SIP submission must
meet the list of requirements therein,
EPA has long noted that this literal
reading of the statute is internally
inconsistent, insofar as section
110(a)(2)(I) pertains to nonattainment
SIP requirements that could not be met
on the schedule provided for these SIP
submissions in section 110(a)(1).4 This

2For example, section 110(a)(2)(E) provides that
states must provide assurances that they have
adequate legal authority under state and local law
to carry out the SIP; section 110(a)(2)(C) provides
that states must have a substantive program to
address certain sources as required by part C of the
CAA; section 110(a)(2)(G) provides that states must
have both legal authority to address emergencies
and substantive contingency plans in the event of
such an emergency.

3For example, section 110(a)(2)(D)(i) requires
EPA to be sure that each state’s SIP contains
adequate provisions to prevent significant
contribution to nonattainment of the NAAQS in
other states. This provision contains numerous
terms that require substantial rulemaking by EPA in
order to determine such basic points as what
constitutes significant contribution. See, e.g., “Rule
To Reduce Interstate Transport of Fine Particulate
Matter and Ozone (Clean Air Interstate Rule);
Revisions to Acid Rain Program; Revisions to the
NOx SIP Call; Final Rule,” (70 FR 25162, May 12,
2005) (defining, among other things, the phrase
“contribute significantly to nonattainment”).

4See, e.g., Id., (70 FR 25162, at 63-65, May 12,
2005) (explaining relationship between timing
requirement of section 110(a)(2)(D) versus section
110(a)(2)(D).

illustrates that EPA must determine
which provisions of section 110(a)(2)
may be applicable for a given
infrastructure SIP submission.
Similarly, EPA has previously decided
that it could take action on different
parts of the larger, general
“infrastructure SIP” for a given NAAQS
without concurrent action on all
subsections, such as section
110(a)(2)(D)(i), because EPA bifurcated
the action on these latter “interstate
transport” provisions within section
110(a)(2) and worked with states to
address each of the four prongs of
section 110(a)(2)(D)(i) with substantive
administrative actions proceeding on
different tracks with different
schedules.5 This illustrates that EPA
may conclude that subdividing the
applicable requirements of section
110(a)(2) into separate SIP actions may
sometimes be appropriate for a given
NAAQS where a specific substantive
action is necessitated, beyond a mere
submission addressing basic structural
aspects of the state’s SIP. Finally, EPA
notes that not every element of section
110(a)(2) would be relevant, or as
relevant, or relevant in the same way,
for each new or revised NAAQS and the
attendant infrastructure SIP submission
for that NAAQS. For example, the
monitoring requirements that might be
necessary for purposes of section
110(a)(2)(B) for one NAAQS could be
very different than what might be
necessary for a different pollutant. Thus,
the content of an infrastructure SIP
submission to meet this element from a
state might be very different for an
entirely new NAAQS, versus a minor
revision to an existing NAAQS.6

Similarly, EPA notes that other types
of SIP submissions required under the
statute also must meet the requirements
of section 110(a)(2), and this also
demonstrates the need to identify the
applicable elements for other SIP
submissions. For example,
nonattainment SIPs required by part D
likewise have to meet the relevant
subsections of section 110(a)(2) such as
section 110(a)(2)(A) or (E). By contrast,
it is clear that nonattainment SIPs

5EPA issued separate guidance to states with
respect to SIP submissions to meet section
110(a)(2)(D)(i) for the 1997 ozone and 1997 PM, s
NAAQS. See, “Guidance for State Implementation
Plan (SIP) Submissions to Meet Current
Outstanding Obligations Under Section
110(a)(2)(D)(i) for the 8-Hour Ozone and PM, 5
National Ambient Air Quality Standards,” from
William T. Harnett, Director Air Quality Policy
Division OAQPS, to Regional Air Division Director,
Regions I-X, dated August 15, 2006.

6 For example, implementation of the 1997 PM, s
NAAQS required the deployment of a system of
new monitors to measure ambient levels of that new
indicator species for the new NAAQS.

would not need to meet the portion of
section 110(a)(2)(C) that pertains to part
G, i.e., the PSD requirements applicable
in attainment areas. Nonattainment SIPs
required by part D also would not need
to address the requirements of section
110(a)(2)(G) with respect to emergency
episodes, as such requirements would
not be limited to nonattainment areas.
As this example illustrates, each type of
SIP submission may implicate some
subsections of section 110(a)(2) and not
others.

Given the potential for ambiguity of
the statutory language of section
110(a)(1) and (2), EPA believes that it is
appropriate for EPA to interpret that
language in the context of acting on the
infrastructure SIPs for a given NAAQS.
Because of the inherent ambiguity of the
list of requirements in section 110(a)(2),
EPA has adopted an approach in which
it reviews infrastructure SIPs against
this list of elements “‘as applicable.” In
other words, EPA assumes that Congress
could not have intended that each and
every SIP submission, regardless of the
purpose of the submission or the
NAAQS in question, would meet each
of the requirements, or meet each of
them in the same way. EPA elected to
use guidance to make recommendations
for infrastructure SIPs for these NAAQS.

On October 2, 2007, EPA issued
guidance making recommendations for
the infrastructure SIP submissions for
both the 1997 8-hour ozone NAAQS and
the 1997 PM, s NAAQS.” Within this
guidance document, EPA described the
duty of states to make these submissions
to meet what EPA characterized as the
“infrastructure” elements for SIPs,
which it further described as the “basic
SIP requirements, including emissions
inventories, monitoring, and modeling
to assure attainment and maintenance of
the standards.” 8 As further
identification of these basic structural
SIP requirements, “‘attachment A’ to the
guidance document included a short
description of the various elements of
section 110(a)(2) and additional
information about the types of issues
that EPA considered germane in the
context of such infrastructure SIPs. EPA
emphasized that the description of the
basic requirements listed on attachment
A was not intended ‘‘to constitute an
interpretation of” the requirements and
was merely a “brief description of the

7 See, “‘Guidance on SIP Elements Required
Under Section 110(a)(1) and (2) for the 1997 8-hour
Ozone and PM, 5 National Ambient Air Quality
Standards,” from William T. Harnett, Director Air
Quality Policy Division, to Air Division Directors,
Regions I-X, dated October 2, 2007 (the “2007
Guidance”).

8]d., at page 2.
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required elements.” ® EPA also stated its
belief that with one exception, these
requirements were ‘‘relatively self
explanatory, and past experience with
SIPs for other NAAQS should enable
states to meet these requirements with
assistance from EPA Regions.” 10 For the
one exception to that general
assumption, however, i.e., how states
should proceed with respect to the
requirements of section 110(a)(2)(G) for
the 1997 PM, s NAAQS, EPA gave much
more specific recommendations. But for
other infrastructure SIP submittals, and
for certain elements of the submittals for
the 1997 PM> s NAAQS, EPA assumed
that each state would work with its
corresponding EPA regional office to
refine the scope of a state’s submittal
based on an assessment of how the
requirements of section 110(a)(2) should
reasonably apply to the basic structure
of the state’s SIP for the NAAQS in
question.

On September 25, 2009, EPA issued
guidance to make recommendations to
states with respect to the infrastructure
SIPs for the 2006 PM, s NAAQS.11 In the
2009 Guidance, EPA addressed a
number of additional issues that were
not germane to the infrastructure SIPs
for the 1997 8-hour ozone and 1997
PM, s NAAQS, but were germane to
these SIP submissions for the 2006
PM, s NAAQS, e.g., the requirements of
section 110(a)(2)(D)(i) that EPA had
bifurcated from the other infrastructure
elements for those specific 1997 ozone
and PM2_5 NAAQS

Significantly, neither the 2007
Guidance nor the 2009 Guidance
explicitly referred to the SSM, director’s
discretion, minor source NSR, or NSR
Reform issues as among specific
substantive issues EPA expected states
to address in the context of the
infrastructure SIPs, nor did EPA give
any more specific recommendations
with respect to how states might address
such issues even if they elected to do so.
The SSM and director’s discretion
issues implicate section 110(a)(2)(A),
and the minor source NSR and NSR
Reform issues implicate section

91d., at attachment A, page 1.

10]d., at page 4. In retrospect, the concerns raised
by commenters with respect to EPA’s approach to
some substantive issues indicates that the statute is
not so “self explanatory,” and indeed is sufficiently
ambiguous that EPA needs to interpret it in order
to explain why these substantive issues do not need
to be addressed in the context of infrastructure SIPs
and may be addressed at other times and by other
means.

11 See, “Guidance on SIP Elements Required
Under Sections 110(a)(1) and (2) for the 2006 24-
Hour Fine Particle (PM,s) National Ambient Air
Quality Standards (NAAQS),” from William T,
Harnett, Director Air Quality Policy Division, to
Regional Air Division Directors, Regions I-X, dated
September 25, 2009 (the “2009 Guidance”).

110(a)(2)(C). In the 2007 Guidance,
however, EPA did not indicate to states
that it intended to interpret these
provisions as requiring a substantive
submission to address these specific
issues in the context of the
infrastructure SIPs for these NAAQS.
Instead, EPA’s 2007 Guidance merely
indicated its belief that the states should
make submissions in which they
established that they have the basic SIP
structure necessary to implement,
maintain, and enforce the NAAQS. EPA
believes that states can establish that
they have the basic SIP structure,
notwithstanding that there may be
potential deficiencies within the
existing SIP. Thus, EPA’s other
proposals mentioned these issues not
because EPA considers them issues that
must be addressed in the context of an
infrastructure SIP as required by section
110(a)(1) and (2), but rather because
EPA wanted to be clear that it considers
these potential existing SIP problems as
separate from the pending infrastructure
SIP actions.

EPA believes that this approach to the
infrastructure SIP requirement is
reasonable, because it would not be
feasible to read section 110(a)(1) and (2)
to require a top to bottom, stem to stern,
review of each and every provision of an
existing SIP merely for purposes of
assuring that the state in question has
the basic structural elements for a
functioning SIP for a new or revised
NAAQS. Because SIPs have grown by
accretion over the decades as statutory
and regulatory requirements under the
CAA have evolved, they may include
some outmoded provisions and
historical artifacts that, while not fully
up to date, nevertheless may not pose a
significant problem for the purposes of
“implementation, maintenance, and
enforcement” of a new or revised
NAAQS when EPA considers the overall
effectiveness of the SIP. To the contrary,
EPA believes that a better approach is
for EPA to determine which specific SIP
elements from section 110(a)(2) are
applicable to an infrastructure SIP for a
given NAAQS, and to focus attention on
those elements that are most likely to
need a specific SIP revision in light of
the new or revised NAAQS. Thus, for
example, EPA’s 2007 Guidance
specifically directed states to focus on
the requirements of section 110(a)(2)(G)
for the 1997 PM, s NAAQS because of
the absence of underlying EPA
regulations for emergency episodes for
this NAAQS and an anticipated absence
of relevant provisions in existing SIPs.

Finally, EPA believes that its
approach is a reasonable reading of
section 110(a)(1) and (2) because the
statute provides other avenues and

mechanisms to address specific
substantive deficiencies in existing SIPs.
These other statutory tools allow EPA to
take appropriate tailored action,
depending upon the nature and severity
of the alleged SIP deficiency. Section
110(k)(5) authorizes EPA to issue a ‘‘SIP
call” whenever EPA determines that a
state’s SIP is substantially inadequate to
attain or maintain the NAAQS, to
mitigate interstate transport, or
otherwise to comply with the CAA.12
Section 110(k)(6) authorizes EPA to
correct errors in past actions, such as
past approvals of SIP submissions.13
Significantly, EPA’s determination that
an action on the infrastructure SIP is not
the appropriate time and place to
address all potential existing SIP
problems does not preclude EPA’s
subsequent reliance on provisions in
section 110(a)(2) as part of the basis for
action at a later time. For example,
although it may not be appropriate to
require a state to eliminate all existing
inappropriate director’s discretion
provisions in the course of acting on the
infrastructure SIP, EPA believes that
section 110(a)(2)(A) may be among the
statutory bases that EPA cites in the
course of addressing the issue in a
subsequent action.14

EPA’s proposed approval of the
infrastructure SIP submissions from
West Virginia predated the actions on
the submissions of other states and thus
occurred before EPA decided to provide
the informational statements concerning
the SSM, director’s discretion, minor
source NSR, and NSR Reform issues as
specific substantive issues that EPA was
not addressing in this context. However,
EPA determined that these four issues

12EPA has recently issued a SIP call to rectify a
specific SIP deficiency related to the SSM issue.
See, “Finding of Substantial Inadequacy of
Implementation Plan; Call for Utah State
Implementation Plan Revision,” (74 FR 21639,
April 18, 2011).

13EPA has recently utilized this authority to
correct errors in past actions on SIP submissions
related to PSD programs. See, ‘‘Limitation of
Approval of Prevention of Significant Deterioration
Provisions Concerning Greenhouse Gas-Emitting
Sources in State Implementation Plans; Final Rule,”
(75 FR 82536, Dec. 30, 2010). EPA has previously
used its authority under CAA 110(k)(6) to remove
numerous other SIP provisions that EPA
determined it had approved in error. See, e.g., (61
FR 38664, July 25, 1996) and (62 FR 34641, June
27, 1997) (corrections to American Samoa, Arizona,
California, Hawaii, and Nevada SIPs); (69 FR 67062,
November 16, 2004) (corrections to California SIP);
and (74 FR 57051, November 3, 2009) (corrections
to Arizona and Nevada SIPs).

14EPA has recently disapproved a SIP submission
from Colorado on the grounds that it would have
included a director’s discretion provision
inconsistent with CAA requirements, including
section 110(a)(2)(A). See, e.g., (75 FR 42342-42344,
July 21, 2010) (proposed disapproval of director’s
discretion provisions); (76 FR 4540, Jan. 26, 2011)
(final disapproval of such provisions).
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should be addressed, as appropriate,
separately from the action on the
infrastructure SIPs for this state for the
same reasons. Given this determination,
EPA did not address these substantive
issues in the prior proposals.
Accordingly, EPA emphasizes that
today’s action should not be construed
as a reapproval of any potential
problematic provisions related to these
substantive issues that may be buried
within the existing SIP of this state. To
the extent that there is any such existing
problematic provision that EPA
determines should be addressed, EPA
plans to address such provisions in the
future. In the meantime, EPA
encourages any state that may have a
deficient provision related to these
issues to take steps to correct it as soon
as possible.

III. Summary of SIP Revision

The submittals referenced in the
Background section above address the
infrastructure elements specified in the
CAA section 110(a)(2). These submittals
refer to the implementation,
maintenance, and enforcement of the
1997 8-hour ozone, the 1997 PM: 5
NAAQS, and the 2006 PM» s NAAQS.
The rationale supporting EPA’s
proposed action is explained in the NPR
and the technical support document
(TSD) and will not be restated here. EPA
is also revising the portion of the TSD
relating to section 110(a)(2)(D)(ii) in
order to provide a more accurate and
detailed explanation of the rationale
supporting EPA’s approval. The TSD is
available online at http://
www.regulations.gov, Docket number
EPA-R03-OAR-2010-0157. Finally, on
June 16, 2010, EPA received comments
on its May 17, 2010 NPR. A summary
of the comments submitted and EPA’s
responses are provided in Section IV of
this document.

IV. Summary of Public Comments and
EPA Responses

Comment: The commenter objected
generally to EPA’s proposed approval of
the infrastructure SIP submissions on
the grounds that the existing West
Virginia SIP contains provisions
addressing excess emissions during
periods of SSM that do not meet the
requirements of the CAA. The
commenter argued that even though the
SIP revision that EPA proposed to
approve in this action did not contain
the provisions to which the commenter
objects, the presence of existing startup,
shutdown, and malfunction provisions
in West Virginia’s SIP that are contrary
to the CAA compromise the State’s
ability to ensure compliance with the
PM, s and ozone NAAQS. The

commenter specifically objected to
EPA’s proposed approval because of
existing provisions of the West Virginia
SIP that pertain to opacity limits
applicable to certain indirect heat
exchanger sources. According to the
commenter, these provisions allow
exceedences of the otherwise applicable
opacity standards during SSM events.

Response: EPA disagrees with the
commenter’s view that if a state’s
existing SIP contains any arguably
illegal existing SSM provision, then
EPA cannot approve the infrastructure
SIP submission of that state. As
discussed in more detail in section II of
this final rulemaking, EPA does not
agree that an action upon the
infrastructure SIP required by section
110(a)(1) and (2) requires that EPA
address any existing SSM provisions.

EPA shares the commenter’s concerns
that certain existing SSM provisions
may be contrary to the CAA and existing
EPA guidance, and that such provisions
can have an adverse impact on air
quality control efforts in a given state.
EPA plans to address such provisions in
the future, as appropriate, and in the
meantime encourages any state having a
deficient SSM provision to take steps to
correct it as soon as possible. EPA is not
evaluating the merits of the
commenter’s claims with respect to the
particular provisions identified in the
comments in this action because EPA
considers these to be beyond the scope
of this action.

Comment: The commenter also
objected to EPA’s proposed approval of
the infrastructure SIP submission
because of existing provisions of the
West Virginia SIP that pertain to opacity
standards applicable to hot mix asphalt
sources. According to the commenter,
these provisions enable the sources to
have higher opacity during SSM events
and that such provisions do not meet
EPA guidance with respect to such
higher limits in order to minimize
excess emissions. The commenter
argued that because the emissions limits
at issue are part of the existing SIP, the
state should be required to remove the
provisions unless they meet certain
criteria.

Response: As stated in the previous
response, EPA disagrees with the
commenter’s view that if a state’s
existing SIP contains any arguably
illegal existing SSM provision, then
EPA cannot approve the infrastructure
SIP submission of that state. As
discussed in more detail in section II of
this final rulemaking, EPA does not
agree that an action upon the
infrastructure SIP required by section
110(a)(1) and (2) requires that EPA
address any existing SSM provisions.

EPA is not evaluating the merits of the
commenter’s claims with respect to the
particular provisions identified in the
comments in this action because EPA
considers these to be beyond the scope
of this action.

Comment: The commenter asserted
that the existing West Virginia SIP
needs to be strengthened with respect to
specific “affirmative defense”
provisions applicable to indirect heat
exchanger sources during malfunctions.
The commenter stated that the
provisions in question conform to EPA
guidance “in some respects,” but argued
that the provisions do not meet all of the
recommendations of EPA guidance and
provided its views as to how the
provisions should be revised. The
commenter argued that such provisions
are necessary to ‘“‘ensure compliance
with the PM> s NAAQS.”

Response: EPA disagrees with the
commenter’s view that if a state’s
existing SIP contains any arguably
illegal existing SSM provision,
including a provision that includes an
“affirmative defense”” during
malfunctions that may not fully comply
with EPA’s policy for such defenses,
then EPA cannot approve the
infrastructure SIP submission of that
state. As discussed in more detail in
section IV of this final rulemaking, EPA
does not agree that an action upon the
infrastructure SIP required by section
110(a)(1) and (2) requires that EPA
address any existing SSM provisions.
This would include reviewing any
affirmative defense provisions that
relate to excess emissions during SSM
events. EPA is not evaluating the merits
of the commenter’s claims with respect
to the particular provisions identified in
the comments in this action because
EPA considers these to be beyond the
scope of this action.

Comment: In addition to more general
concerns about the impacts of excess
emissions during SSM events, the
commenter specifically expressed
concern that such emissions could have
impacts contrary to the CAA “whether
in the State of West Virginia, or
elsewhere downwind.” Thus, the
commenter argued that such provisions
would be contrary to both section
“110(a)(2)(A) and (D).” EPA presumes
that the commenter’s reference to “D”
was intended to be a reference to the
interstate transport provisions of section
110(a)(2)(D)(i)[), given the context of
the statements about impacts of
emissions on attainment of the NAAQS
in other states.

Response: EPA disagrees with the
commenter’s assertion. First, as was
explained in the proposed action, EPA
is not addressing the requirement of
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section 110(a)(D)(i) in these actions.
Therefore, the comment is not germane
to this action. Second, the commenter
did not provide support for the
contention that excess emissions during
such events do have the impacts on
other states prohibited by section
110(a)(2)(D)(i). At this time, EPA does
not have information indicating that
such excess emissions could have such
impacts on any areas. Absent
information indicating such impacts,
EPA believes that there is no factual
basis for the commenter’s contention.

V. Final Action

EPA is approving the State of West
Virginia’s submittals that provide the
basic program elements specified in the
CAA sections 110(a)(2)(A), (B), (C),
(D)(ii), (E), (F), (G), (H), (J), (K), (L), and
(M), or portions thereof, necessary to
implement, maintain, and enforce the
1997 8-hour ozone and PM, s NAAQS
and the 2006 PM, s NAAQS to West
Virginia’s SIP.

EPA made completeness findings for
the 1997 8-hour ozone NAAQS on
March 27, 2008 (73 FR 16205) and on
October 22, 2008 (73 FR 62902) for the
1997 PM, s NAAQS. These findings
pertained only to whether the
submissions were complete, pursuant to
section 110(k)(1)(A), and did not
constitute EPA approval or disapproval
of such submissions. The March 27,
2008 (73 FR 16205) action made a
completeness finding that the West
Virginia submittals of December 3, 2007
and April 3, 2008 addressed some but
not all of the 110(a)(2) requirements.
Specifically, EPA found that West
Virginia failed to address sections
110(a)(2)(B), (E)(i), (G) (with respect to
authority comparable to section 303),
(H) and (J) (relating to public
notification under section 127), (M), and
Part C PSD permit program required by
the November 29, 2005 (70 FR 71612,
page 71699) final rule that made
nitrogen oxides (NOx) a precursor for
ozone in the Part C regulations found in
40 CFR 51.166 and in 40 CFR 52.21. The
May 21, 2008 West Virginia submittal,
described above and in the technical
support document, addressed these
findings, with the exception of the Part
C PSD.

EPA has taken separate action on the
portions of section 110(a)(2)(C) and (J)
for the 1997 8-hour ozone NAAQS as
they relate to West Virginia’s PSD
permit program. With respect to this
permit program, on November 29, 2005
(70 FR 71612), EPA promulgated a
change that made NOx a precursor for
ozone in the Part C regulations at 40
CFR 51.166 and 40 CFR 52.21. In the
March 27, 2008 completeness findings,

EPA determined that while West
Virginia had an approved PSD program
in its SIP codified at 40 CFR 52.2520,
West Virginia’s regulation, 45CSR14,
did not fully incorporate NOx as a
precursor for ozone. On July 20, 2009,
West Virginia submitted revisions to
45CSR14 to include NOx as a precursor
for ozone. EPA has approved this PSD
SIP revision and element 110(a)(2)(C) as
it pertains to the PSD permit program
for the 1997 8-hour ozone NAAQS was
addressed in this separate action. A
notice of proposed rulemaking was
published on December 17, 2010 (75 FR
78949) and a final rulemaking notice
was published on May 27, 2011 (76 FR
30832).

Two elements identified in section
110(a)(2) are not governed by the three
year submission deadline of section
110(a)(1) because SIPs incorporating
necessary local nonattainment area
controls are not due within three years
after promulgation of a new or revised
NAAQS, but rather are due at the time
the nonattainment area plan
requirements are due pursuant to
section 172. These elements are: (i)
Submissions required by section
110(a)(2)(C) to the extent that subsection
pertains to a permit program in Part D
Title I of the CAA; and (ii) any
submissions required by section
110(a)(2)(I), which pertain to the
nonattainment planning requirements of
Part D Title I of the CAA. This action
does not cover these specific elements.
This action also does not address the
requirements of section 110(a)(2)(D)(i)
for the 1997 8-hour ozone and PM, 5
NAAQS and the 2006 PM, s NAAQS. A
portion of these 110(a)(2)(D)(i)
requirements have been addressed by
separate findings issued by EPA (see (70
FR 21147, April 25, 2005); (75 FR
32673, June 9, 2010); and (75 FR 45210,
August 2, 2010)). A portion of these
requirements are addressed through
110(a)(2) SIP submittals, which EPA
will be addressing through separate
action.

VI. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond

those imposed by state law. For that
reason, this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
Tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on Tribal governments or preempt
Tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
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the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by October 3, 2011. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of

such rule or action. This action
pertaining to West Virginia’s section
110(a)(2) infrastructure requirements for
the 1997 8-hour ozone and PM, 5
NAAQS, and the 2006 PM, s NAAQS,
may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: July 22, 2011.
W.C. Early,
Acting, Regional Administrator, Region III.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart XX—West Virginia

m 2.In §52.2520, the table in paragraph
(e) is amended by adding entries at the
end of the table for Section 110(a)(2)
Infrastructure Requirements for the 1997
8-Hour Ozone NAAQS, Section
110(a)(2) Infrastructure Requirements
for the 1997 PM, s NAAQS, and Section
110(a)(2) Infrastructure Requirements
for the 2006 PM, s NAAQS. The
amendments read as follows:

§52.2520 Identification of plan.
* * * * *
(e) * *x %

Name of non-regulatory SIP
revision

Applicable
geographic area

State submittal date

EPA approval date

Additional explanation

* *

Section 110(a)(2) Infrastructure
Requirements for the 1997 8-
Hour Ozone NAAQS.

Statewide

Section 110(a)(2)
Requirements for
PM.s NAAQS.

Infrastructure  Statewide

the 1997

Section 110(a)(2)
Requirements for
PM.s NAAQS.

Infrastructure  Statewide

the 2006

* * *

12/3/07, 5/21/08  8/4/11

4/3/08, 5/21/08, 8/4/11

7/9/08, 3/18/10

10/1/09, 3/18/10 8/4/11

* *

[Insert page number This action addresses the fol-
where the document begins].

lowing CAA elements or por-
tions thereof: 110(a)(2)(A),
(B), (C), (D)D), (E), (F), (),
(H), (4), (K), (L), and (M).

[Insert page number This action addresses the fol-
where the document begins].

lowing CAA elements or por-
tions thereof: 110(a)(2)(A),
(B), (C), (D)), (E), (F), (G),
(H), (J), (K), (L), and (M).

[Insert page number This action addresses the fol-
where the document begins].

lowing CAA elements or por-
tions thereof: 110(a)(2)(A),
(B), (C), (D)D), (E), (F), (),
(H), (4), (K), (L), and (M).

[FR Doc. 2011-19692 Filed 8—-3—11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2010-0158; FRL-9447-7]

Approval and Promulgation of Air
Quality Implementation Plans;
Delaware; Section 110(a)(2)
Infrastructure Requirements for the
1997 8-Hour Ozone and the 1997 and
2006 Fine Particulate Matter National
Ambient Air Quality Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving submittals
from the State of Delaware pursuant to
the Clean Air Act (CAA) sections
110(k)(2) and (3). These submittals

address the infrastructure elements
specified in the CAA section 110(a)(2),
necessary to implement, maintain, and
enforce the 1997 8-hour ozone and fine
particulate matter (PM> s5) national
ambient air quality standards (NAAQS)
and the 2006 PM, s NAAQS. This final
rule is limited to the following
infrastructure elements which were
subject to EPA’s completeness findings
pursuant to CAA section (k)(1) for the
1997 8-hour ozone NAAQS dated March
27,2008 and the 1997 PM, s NAAQS
dated October 22, 2008: 110(a)(2)(A),
(B), (C), (D)(ii), (E), (F), (G), (H), (N, (XK),
(L), and (M), or portions thereof.

DATES: Effective Date: This final rule is
effective on September 6, 2011.
ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2010-0158. All
documents in the docket are listed in
the http://regulations.gov Web site.
Although listed in the electronic docket,
some information is not publicly

available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://regulations.gov or in hard copy
for public inspection during normal
business hours at the Air Protection
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Delaware Department of
Natural Resources and Environmental
Control, 89 Kings Highway, P.O. Box
1401, Dover, Delaware 19903.

FOR FURTHER INFORMATION CONTACT:
Ellen Wentworth, (215) 814—2034, or by
e-mail at wentworth.ellen@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, whenever
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IEINTs

“we,” “us,” or “our” is used, we mean

EPA.

I. Background

On June 3, 2010 (75 FR 31340), EPA
published a notice of proposed
rulemaking (NPR) for the State of
Delaware. The NPR proposed approval
of Delaware’s submittals that provide
the basic program elements specified in
the CAA sections 110(a)(2)(A), (B), (C),
(D)(ii), (E), (F), (G), (H), (J), (K), (L), and
(M), or portions thereof, necessary to
implement, maintain, and enforce the
1997 8-hour ozone and PM, s NAAQS
and the 2006 PM, s NAAQS. The formal
submittals submitted by the State of
Delaware on December 13, 2007,
September 19, 2008, and September 16,
2009 addressed the section 110(a)(2)
requirements for the 1997 8-hour ozone
NAAQS; the submittals dated December
13, 2007, March 12, 2008, September 16,
2009, and March 10, 2010 addressed the
section 110(a)(2) requirements for the
1997 PM, s NAAQS; and the submittals
dated September 16, 2009 and March
10, 2010 addressed the section 110(a)(2)
requirements for the 2006 PM, s
NAAQS.

II. Scope of Action on Infrastructure
Submissions

EPA is currently acting upon State
Implementation Plans (SIPs) that
address the infrastructure requirements
of CAA section 110(a)(1) and (2) for the
ozone and PM, s NAAQS for various
states across the country. Commenters
on EPA’s recent proposals for some
states raised concerns about EPA
statements that it was not addressing
certain substantive issues in the context
of acting on those infrastructure SIP
submissions.! Those commenters
specifically raised concerns involving
provisions in existing SIPs and with
EPA’s statements in other proposals that
it would address two issues separately
and not as part of actions on the
infrastructure SIP submissions: (i)
Existing provisions related to excess
emissions during periods of start-up,
shutdown, or malfunction (SSM) at
sources, that may be contrary to the
CAA and EPA’s policies addressing
such excess emissions; and (ii) existing
provisions related to “director’s
variance” or “‘director’s discretion” that

1See, Comments of Midwest Environmental
Defense Center, dated May 31, 2011. Docket #EPA—
R05-0OAR-2007-1179 (adverse comments on
proposals for three states in Region 5). EPA notes
that these public comments on another proposal are
not relevant to this rulemaking and do not have to
be directly addressed in this rulemaking. EPA will
respond to these comments in the appropriate
rulemaking action to which they apply. EPA did
receive specific adverse comments in this action
that are discussed in more detail in section IV.

purport to permit revisions to SIP
approved emissions limits with limited
public process or without requiring
further approval by EPA, that may be
contrary to the CAA. EPA notes that
there are two other substantive issues
for which EPA likewise stated in other
proposals that it would address the
issues separately: (i) Existing provisions
for minor source new source review
programs that may be inconsistent with
the requirements of the CAA and EPA’s
regulations that pertain to such
programs (“minor source NSR”’) and (ii)
existing provisions for Prevention of
Significant Deterioration programs that
may be inconsistent with current
requirements of EPA’s “Final NSR
Improvement Rule,” (67 FR 80186,
December 31, 2002), as amended by the
NSR Reform Rule (72 FR 32526, June 13,
2007) (NSR Reform). In light of the
comments, EPA now believes that its
statements in various proposed actions
on infrastructure SIPs with respect to
these four individual issues should be
explained in greater depth.

EPA intended the statements in the
other proposals concerning these four
issues merely to be informational and to
provide general notice of the potential
existence of provisions within the
existing SIPs of some states that might
require future corrective action. EPA did
not want states, regulated entities, or
members of the public to be under the
misconception that EPA’s approval of
the infrastructure SIP submission of a
given state should be interpreted as a
reapproval of certain types of provisions
that might exist buried in the larger
existing SIP for such state. Thus, for
example, EPA explicitly noted that we
believe that some states may have
existing SIP approved SSM provisions
that are contrary to the CAA and EPA
policy, but that “in this rulemaking,
EPA is not proposing to approve or
disapprove any existing State provisions
with regard to excess emissions during
SSM of operations at facilities.” EPA
further explained, for informational
purposes, that “EPA plans to address
such State regulations in the future.”
EPA made similar statements, for
similar reasons, with respect to the
director’s discretion, minor source NSR,
and NSR Reform issues. EPA’s objective
was to make clear that approval of an
infrastructure SIP for these ozone and
PM, s NAAQS should not be construed
as explicit or implicit reapproval of any
existing provisions that relate to these
four substantive issues.

Unfortunately, the commenters and
others evidently interpreted these
statements to mean that EPA considered
action upon the SSM provisions and the
other three substantive issues to be

integral parts of acting on an
infrastructure SIP submission, and
therefore that EPA was merely
postponing taking final action on the
issue in the context of the infrastructure
SIPs. This was not EPA’s intention. To
the contrary, EPA only meant to convey
its awareness of the potential for certain
types of deficiencies in existing SIPs
and to prevent any misunderstanding
that it was reapproving any such
existing provisions. EPA’s intention was
to convey its position that the statute
does not require that infrastructure SIPs
address these specific substantive issues
in existing SIPs and that these issues
may be dealt with separately, outside
the context of acting on the
infrastructure SIP submission of a state.
To be clear, EPA did not mean to imply
that it was not taking a full final agency
action on the infrastructure SIP
submission with respect to any
substantive issue that EPA considers to
be a required part of acting on such
submissions under section 110(k) or
under section 110(c). Given the
confusion evidently resulting from
EPA’s statements in those proposals,
however, we want to explain more fully
EPA’s reasons for concluding that these
four potential substantive issues in
existing SIPs may be addressed
separately.

The requirement for the SIP
submissions at issue arises out of CAA
section 110(a)(1). That provision
requires that states must make a SIP
submission “within 3 years (or such
shorter period as the Administrator may
prescribe) after the promulgation of a
national primary ambient air quality
standard (or any revision thereof)” and
that these SIPs are to provide for the
“implementation, maintenance, and
enforcement” of such NAAQS. Section
110(a)(2) includes a list of specific
elements that “[e]ach such plan”
submission must meet. EPA has
historically referred to these particular
submissions that states must make after
the promulgation of a new or revised
NAAQS as “infrastructure SIPs.” This
specific term does not appear in the
statute, but EPA uses the term to
distinguish this particular type of SIP
submission designed to address basic
structural requirements of a SIP from
other types of SIP submissions designed
to address other different requirements,
such as “nonattainment SIP”
submissions required to address the
nonattainment planning requirements of
part D, “regional haze SIP” submissions
required to address the visibility
protection requirements of CAA section
169A, new source review permitting
program submissions required to
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address the requirements of part D, and
a host of other specific types of SIP
submissions that address other specific
matters.

Although section 110(a)(1) addresses
the timing and general requirements for
these infrastructure SIPs and section
110(a)(2) provides more details
concerning the required contents of
these infrastructure SIPs, EPA believes
that many of the specific statutory
provisions are facially ambiguous. In
particular, the list of required elements
provided in section 110(a)(2) contains a
wide variety of disparate provisions,
some of which pertain to required legal
authority, some of which pertain to
required substantive provisions, and
some of which pertain to requirements
for both authority and substantive
provisions.? Some of the elements of
section 110(a)(2) are relatively
straightforward, but others clearly
require interpretation by EPA through
rulemaking, or recommendations
through guidance, in order to give
specific meaning for a particular
NAAQS.3

Notwithstanding that section 110(a)(2)
states that “each” SIP submission must
meet the list of requirements therein,
EPA has long noted that this literal
reading of the statute is internally
inconsistent, insofar as section
110(a)(2)(I) pertains to nonattainment
SIP requirements that could not be met
on the schedule provided for these SIP
submissions in section 110(a)(1).4 This
illustrates that EPA must determine
which provisions of section 110(a)(2)
may be applicable for a given
infrastructure SIP submission.
Similarly, EPA has previously decided
that it could take action on different
parts of the larger, general

2For example, section 110(a)(2)(E) provides that
states must provide assurances that they have
adequate legal authority under state and local law
to carry out the SIP; section 110(a)(2)(C) provides
that states must have a substantive program to
address certain sources as required by part C of the
CAA; section 110(a)(2)(G) provides that states must
have both legal authority to address emergencies
and substantive contingency plans in the event of
such an emergency.

3For example, section 110(a)(2)(D)(i) requires
EPA to be sure that each state’s SIP contains
adequate provisions to prevent significant
contribution to nonattainment of the NAAQS in
other states. This provision contains numerous
terms that require substantial rulemaking by EPA in
order to determine such basic points as what
constitutes significant contribution. See, e.g., “Rule
To Reduce Interstate Transport of Fine Particulate
Matter and Ozone (Clean Air Interstate Rule);
Revisions to Acid Rain Program; Revisions to the
NOy SIP Call; Final Rule,” (70 FR 25162, May 12,
2005) (defining, among other things, the phrase
“contribute significantly to nonattainment”).

4See, e.g., Id., (70 FR 25162, at 63-65, May 12,
2005) (explaining relationship between timing
requirement of section 110(a)(2)(D) versus section
110(a)(2)(D).

“infrastructure SIP” for a given NAAQS
without concurrent action on all
subsections, such as section
110(a)(2)(D)(i), because EPA bifurcated
the action on these latter “interstate
transport” provisions within section
110(a)(2) and worked with states to
address each of the four prongs of
section 110(a)(2)(D)(i) with substantive
administrative actions proceeding on
different tracks with different
schedules.5 This illustrates that EPA
may conclude that subdividing the
applicable requirements of section
110(a)(2) into separate SIP actions may
sometimes be appropriate for a given
NAAQS where a specific substantive
action is necessitated, beyond a mere
submission addressing basic structural
aspects of the state’s SIP. Finally, EPA
notes that not every element of section
110(a)(2) would be relevant, or as
relevant, or relevant in the same way,
for each new or revised NAAQS and the
attendant infrastructure SIP submission
for that NAAQS. For example, the
monitoring requirements that might be
necessary for purposes of section
110(a)(2)(B) for one NAAQS could be
very different than what might be
necessary for a different pollutant. Thus,
the content of an infrastructure SIP
submission to meet this element from a
state might be very different for an
entirely new NAAQS, versus a minor
revision to an existing NAAQS.6
Similarly, EPA notes that other types
of SIP submissions required under the
statute also must meet the requirements
of section 110(a)(2), and this also
demonstrates the need to identify the
applicable elements for other SIP
submissions. For example,
nonattainment SIPs required by part D
likewise have to meet the relevant
subsections of section 110(a)(2) such as
section 110(a)(2)(A) or (E). By contrast,
it is clear that nonattainment SIPs
would not need to meet the portion of
section 110(a)(2)(C) that pertains to part
G, i.e., the PSD requirements applicable
in attainment areas. Nonattainment SIPs
required by part D also would not need
to address the requirements of section
110(a)(2)(G) with respect to emergency

5EPA issued separate guidance to states with
respect to SIP submissions to meet section
110(a)(2)(D)(i) for the 1997 ozone and 1997 PM, s
NAAQS. See, “Guidance for State Implementation
Plan (SIP) Submissions to Meet Current
Outstanding Obligations Under Section
110(a)(2)(D)(i) for the 8-Hour Ozone and PM, 5
National Ambient Air Quality Standards,” from
William T. Harnett, Director Air Quality Policy
Division OAQPS, to Regional Air Division Director,
Regions I-X, dated August 15, 2006.

6 For example, implementation of the 1997 PM, s
NAAQS required the deployment of a system of
new monitors to measure ambient levels of that new
indicator species for the new NAAQS.

episodes, as such requirements would
not be limited to nonattainment areas.
As this example illustrates, each type of
SIP submission may implicate some
subsections of section 110(a)(2) and not
others.

Given the potential for ambiguity of
the statutory language of section
110(a)(1) and (2), EPA believes that it is
appropriate for EPA to interpret that
language in the context of acting on the
infrastructure SIPs for a given NAAQS.
Because of the inherent ambiguity of the
list of requirements in section 110(a)(2),
EPA has adopted an approach in which
it reviews infrastructure SIPs against
this list of elements “‘as applicable.” In
other words, EPA assumes that Congress
could not have intended that each and
every SIP submission, regardless of the
purpose of the submission or the
NAAQS in question, would meet each
of the requirements, or meet each of
them in the same way. EPA elected to
use guidance to make recommendations
for infrastructure SIPs for these NAAQS.

On October 2, 2007, EPA issued
guidance making recommendations for
the infrastructure SIP submissions for
both the 1997 8-hour ozone NAAQS and
the 1997 PM, s NAAQS.” Within this
guidance document, EPA described the
duty of states to make these submissions
to meet what EPA characterized as the
“infrastructure” elements for SIPs,
which it further described as the “basic
SIP requirements, including emissions
inventories, monitoring, and modeling
to assure attainment and maintenance of
the standards.” 8 As further
identification of these basic structural
SIP requirements, “‘attachment A” to the
guidance document included a short
description of the various elements of
section 110(a)(2) and additional
information about the types of issues
that EPA considered germane in the
context of such infrastructure SIPs. EPA
emphasized that the description of the
basic requirements listed on attachment
A was not intended “‘to constitute an
interpretation of” the requirements and
was merely a “‘brief description of the
required elements.” 9 EPA also stated its
belief that with one exception, these
requirements were ‘‘relatively self
explanatory, and past experience with
SIPs for other NAAQS should enable
states to meet these requirements with

7 See, “Guidance on SIP Elements Required
Under Section 110(a)(1) and (2) for the 1997 8-hour
Ozone and PM; 5 National Ambient Air Quality
Standards,” from William T. Harnett, Director Air
Quality Policy Division, to Air Division Directors,
Regions I-X, dated October 2, 2007 (the “2007
Guidance”).

8]d., at page 2.

91d., at attachment A, page 1.
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assistance from EPA Regions.” 1° For the
one exception to that general
assumption, however, i.e., how states
should proceed with respect to the
requirements of section 110(a)(2)(G) for
the 1997 PM, s NAAQS, EPA gave much
more specific recommendations. But for
other infrastructure SIP submittals, and
for certain elements of the submittals for
the 1997 PM, s NAAQS, EPA assumed
that each state would work with its
corresponding EPA regional office to
refine the scope of a state’s submittal
based on an assessment of how the
requirements of section 110(a)(2) should
reasonably apply to the basic structure
of the state’s SIP for the NAAQS in
question.

On September 25, 2009, EPA issued
guidance to make recommendations to
states with respect to the infrastructure
SIPs for the 2006 PM, s NAAQS.11 In the
2009 Guidance, EPA addressed a
number of additional issues that were
not germane to the infrastructure SIPs
for the 1997 8-hour ozone and 1997
PM, s NAAQS, but were germane to
these SIP submissions for the 2006
PM,s NAAQS, e.g., the requirements of
section 110(a)(2)(D)(i) that EPA had
bifurcated from the other infrastructure
elements for those specific 1997 ozone
and PM, s NAAQS.

Significantly, neither the 2007
Guidance nor the 2009 Guidance
explicitly referred to the SSM, director’s
discretion, minor source NSR, or NSR
Reform issues as among specific
substantive issues EPA expected states
to address in the context of the
infrastructure SIPs, nor did EPA give
any more specific recommendations
with respect to how states might address
such issues even if they elected to do so.
The SSM and director’s discretion
issues implicate section 110(a)(2)(A),
and the minor source NSR and NSR
Reform issues implicate section
110(a)(2)(C). In the 2007 Guidance,
however, EPA did not indicate to states
that it intended to interpret these
provisions as requiring a substantive
submission to address these specific
issues in the context of the
infrastructure SIPs for these NAAQS.

10]d., at page 4. In retrospect, the concerns raised
by commenters with respect to EPA’s approach to
some substantive issues indicates that the statute is
not so ‘“‘self explanatory,” and indeed is sufficiently
ambiguous that EPA needs to interpret it in order
to explain why these substantive issues do not need
to be addressed in the context of infrastructure SIPs
and may be addressed at other times and by other
means.

11 See, “Guidance on SIP Elements Required
Under Sections 110(a)(1) and (2) for the 2006 24-
Hour Fine Particle (PM,_s) National Ambient Air
Quality Standards (NAAQS),” from William T,
Harnett, Director Air Quality Policy Division, to
Regional Air Division Directors, Regions I-X, dated
September 25, 2009 (the “2009 Guidance”).

Instead, EPA’s 2007 Guidance merely
indicated its belief that the states should
make submissions in which they
established that they have the basic SIP
structure necessary to implement,
maintain, and enforce the NAAQS. EPA
believes that states can establish that
they have the basic SIP structure,
notwithstanding that there may be
potential deficiencies within the
existing SIP. Thus, EPA’s other
proposals mentioned these issues not
because EPA considers them issues that
must be addressed in the context of an
infrastructure SIP as required by section
110(a)(1) and (2), but rather because
EPA wanted to be clear that it considers
these potential existing SIP problems as
separate from the pending infrastructure
SIP actions.

EPA believes that this approach to the
infrastructure SIP requirement is
reasonable, because it would not be
feasible to read section 110(a)(1) and (2)
to require a top to bottom, stem to stern,
review of each and every provision of an
existing SIP merely for purposes of
assuring that the state in question has
the basic structural elements for a
functioning SIP for a new or revised
NAAQS. Because SIPs have grown by
accretion over the decades as statutory
and regulatory requirements under the
CAA have evolved, they may include
some outmoded provisions and
historical artifacts that, while not fully
up to date, nevertheless may not pose a
significant problem for the purposes of
“implementation, maintenance, and
enforcement” of a new or revised
NAAQS when EPA considers the overall
effectiveness of the SIP. To the contrary,
EPA believes that a better approach is
for EPA to determine which specific SIP
elements from section 110(a)(2) are
applicable to an infrastructure SIP for a
given NAAQS, and to focus attention on
those elements that are most likely to
need a specific SIP revision in light of
the new or revised NAAQS. Thus, for
example, EPA’s 2007 Guidance
specifically directed states to focus on
the requirements of section 110(a)(2)(G)
for the 1997 PM, s NAAQS because of
the absence of underlying EPA
regulations for emergency episodes for
this NAAQS and an anticipated absence
of relevant provisions in existing SIPs.

Finally, EPA believes that its
approach is a reasonable reading of
section 110(a)(1) and (2) because the
statute provides other avenues and
mechanisms to address specific
substantive deficiencies in existing SIPs.
These other statutory tools allow EPA to
take appropriate tailored action,
depending upon the nature and severity
of the alleged SIP deficiency. Section
110(k)(5) authorizes EPA to issue a ‘“SIP

call” whenever EPA determines that a
state’s SIP is substantially inadequate to
attain or maintain the NAAQS, to
mitigate interstate transport, or
otherwise to comply with the CAA.12
Section 110(k)(6) authorizes EPA to
correct errors in past actions, such as
past approvals of SIP submissions.13
Significantly, EPA’s determination that
an action on the infrastructure SIP is not
the appropriate time and place to
address all potential existing SIP
problems does not preclude EPA’s
subsequent reliance on provisions in
section 110(a)(2) as part of the basis for
action at a later time. For example,
although it may not be appropriate to
require a state to eliminate all existing
inappropriate director’s discretion
provisions in the course of acting on the
infrastructure SIP, EPA believes that
section 110(a)(2)(A) may be among the
statutory bases that EPA cites in the
course of addressing the issue in a
subsequent action.14

EPA’s proposed approval of the
infrastructure SIP submissions from
Delaware predated the actions on the
submissions of other states and thus
occurred before EPA decided to provide
the informational statements concerning
the SSM, director’s discretion, minor
source NSR, and NSR Reform issues as
specific substantive issues that EPA was
not addressing in this context. However,
EPA determined that these four issues
should be addressed, as appropriate,
separately from the action on the
infrastructure SIPs for this state for the
same reasons. Given this determination,
EPA did not address these substantive
issues in the prior proposals.
Accordingly, EPA emphasizes that

12EPA has recently issued a SIP call to rectify a
specific SIP deficiency related to the SSM issue.
See, “Finding of Substantial Inadequacy of
Implementation Plan; Call for Utah State
Implementation Plan Revision,” (74 FR 21639,
April 18, 2011).

13EPA has recently utilized this authority to
correct errors in past actions on SIP submissions
related to PSD programs. See, ‘‘Limitation of
Approval of Prevention of Significant Deterioration
Provisions Concerning Greenhouse Gas Emitting-
Sources in State Implementation Plans; Final Rule,”
(75 FR 82536, Dec. 30, 2010). EPA has previously
used its authority under CAA 110(k)(6) to remove
numerous other SIP provisions that EPA
determined it had approved in error. See, e.g., (61
FR 38664, July 25, 1996) and (62 FR 34641, June
27, 1997) (corrections to American Samoa, Arizona,
California, Hawaii, and Nevada SIPs); (69 FR 67062,
November 16, 2004) (corrections to California SIP);
and (74 FR 57051, November 3, 2009) (corrections
to Arizona and Nevada SIPs).

14EPA has recently disapproved a SIP submission
from Colorado on the grounds that it would have
included a director’s discretion provision
inconsistent with CAA requirements, including
section 110(a)(2)(A). See, e.g., (75 FR 42342-42344,
July 21, 2010)(proposed disapproval of director’s
discretion provisions); (76 FR 4540, Jan. 26, 2011)
(final disapproval of such provisions).
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today’s action should not be construed
as a reapproval of any potential
problematic provisions related to these
substantive issues that may be buried
within the existing SIP of this state. To
the extent that there is any such existing
problematic provision that EPA
determines should be addressed, EPA
plans to address such provisions in the
future. In the meantime, EPA
encourages any state that may have a
deficient provision related to these
issues to take steps to correct it as soon
as possible.

III. Summary of Relevant Submissions

The submittals referenced in the
Background section above address the
infrastructure elements specified in the
CAA section 110(a)(2). These submittals
refer to the implementation,
maintenance and enforcement of the
1997 8-hour ozone, the 1997 PM 5
NAAQS, and the 2006 PM».s NAAQS.
The rationale supporting EPA’s
proposed action is explained in the NPR
and the technical support document
(TSD) and will not be restated here. On
July 6, 2010, EPA received adverse
comments on the June 3, 2010 NPR. A
summary of the comments submitted
and EPA’s responses are provided in
Section IV of this document. EPA is also
revising the portion of the TSD relating
to section 110(a)(2)(D)(ii) in order to
provide a more accurate and detailed
explanation of the rationale supporting
EPA’s approval. The TSD is available on
line at http://regulations.gov, Docket
number EPA-R03-OAR-2010-0158.

IV. Summary of Public Comments and
EPA Responses

Comment: The commenter objected to
EPA’s proposed approval of the
infrastructure SIP submission on the
grounds that the existing Delaware SIP
contain provisions addressing excess
emissions during periods of SSM, that
do not meet the requirements of the
CAA. The commenter argued that even
though the SIP revisions that EPA
proposed to approve in this action did
not contain the provisions to which the
commenter objects, the presence of
existing SSM provisions in Delaware’s
SIP that are contrary to the CAA
compromise the State’s ability to ensure
compliance with the PM, 5 and ozone
NAAQS. The commenter provided
details on specific regulatory provisions
that the commenter characterized as
inconsistent with Federal law.
According to the commenter, these
provisions “potentially create blanket
exemptions” for emissions during SSM
events and these exemptions enable
sources to emit excessive amounts of
pollutants that could “compromise the

state’s ability to achieve and maintain
the PM, 5 and ozone NAAQS.”

Response: EPA disagrees with the
commenter’s view that if a state’s
existing SIP contains any arguably
illegal existing SSM provision, then
EPA cannot approve the infrastructure
SIP submission of that state. As
discussed in more detail in section II of
this final rulemaking, EPA does not
agree that an action upon the
infrastructure SIP required by section
110(a)(1) and (2) requires that EPA
address any existing SSM provisions.

EPA shares the commenter’s concerns
that certain existing SSM provisions
may be contrary to the CAA and existing
EPA guidance, and that such provisions
can have an adverse impact on air
quality control efforts in a given state.
EPA plans to address such provisions in
the future, as appropriate, and in the
meantime encourages any state having a
deficient SSM provision to take steps to
correct it as soon as possible. EPA is not
evaluating the merits of the
commenter’s claims with respect to the
particular provisions identified in the
comments in this action because EPA
considers these to be beyond the scope
of this action.

Comment: The commenter also
objected to EPA’s proposed approval of
the infrastructure SIP submission
because of existing provisions of the
Delaware SIP that pertain to NOx
emission from certain stationary
sources. According to the commenter,
these provisions enable the state to
allow sources to avoid otherwise
applicable NOx emissions limits during
SSM events. Moreover, the commenter
objected to the provisions on the
grounds that they allegedly allow the
state to make such revisions to the NOx
limits “outside the SIP-revision
process,” thereby precluding EPA from
ensuring that such revisions would meet
EPA’s applicable guidance on
provisions related to SSM. Thus,
according to the commenter, the
existing provisions combine an
impermissible director’s discretion
provision with an impermissible SSM
provision, and these director’s
discretion and variance provisions are
contrary to the CAA.

Response: EPA also disagrees with the
commenter’s conclusion that if a state’s
existing SIP contains any arguably
illegal director’s discretion or director’s
variance provision in combination with
an arguably illegal SSM provision, then
EPA cannot approve the infrastructure
SIP submission of that state. As
discussed in more detail in section II of
this final rulemaking, EPA does not
agree that an action upon the
infrastructure SIP required by section

110(a)(1) and (2) requires that EPA
address any existing director’s
discretion provisions, or such
provisions in combination with existing
SSM provisions.

EPA shares the commenter’s concerns
that certain existing director’s discretion
provisions in combination with existing
SSM provisions may be contrary to the
CAA and existing EPA guidance and
that such provisions can have an
adverse impact on air quality control
efforts in a given state. EPA plans to
take action in the future to address such
provisions, as appropriate, and in the
meantime encourages any state having a
deficient director’s discretion or
director’s variance provision to take
steps to correct it as soon as possible.
EPA is not evaluating the merits of the
commenter’s claims with respect to the
particular provisions identified in the
comments in this action because EPA
considers these to be beyond the scope
of this action.

Comment: The commenter asserted
that Delaware’s New Source
Performance Standards (NSPS)
regulations are not SIP approved but
nevertheless contain “loopholes” for
emissions during periods of startup,
shutdown, and/or malfunction that are
less stringent than, or inconsistent with,
federal law. The commenter provided
details on specific regulatory provisions
that the commenter characterized as
inconsistent with federal law. The
commenter acknowledged that these
specific provisions are not SIP
approved, but argued that the provisions
affect the ability to enforce emissions
limits in state court or administrative
proceedings and therefore potentially
undermine the CAA and EPA’s ability to
ensure implementation of the CAA.

Response: EPA disagrees with these
comments. First, as the commenter
agrees, provisions of state law that are
not SIP approved are by definition not
something that is relevant to EPA’s
action on the specific infrastructure SIP
under consideration in this action.
EPA’s review of the infrastructure SIP is
to evaluate the basic structural
components of the SIP to assure that it
meets basic requirements for
implementation, maintenance, and
enforcement of the NAAQS. Provisions
of state law that are not within the SIP
are outside the scope of this action, even
if they related to an issue that was
otherwise germane to this action.

Second, as explained in response to
commenters other concerns with
provisions that are within the SIP, EPA
does not agree that an action upon an
infrastructure SIP submission required
by section 110(a)(1) and (2) requires that
EPA address any existing SSM
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provisions. The bases for EPA’s view
that such provisions should be
addressed separately is explained in
more detail in section II of this final
rulemaking,

V. Final Action

EPA is approving the State of
Delaware’s submittals that provide the
basic program elements specified in the
CAA sections 110(a)(2)(A), (B), (C),
(D)(ii), (E), (F), (G), (H), (J), (K), (L), and
(M), or portions thereof, necessary to
implement, maintain, and enforce the
1997 8-hour ozone and PM, s NAAQS
and the 2006 PM, s NAAQS. EPA made
completeness findings for the 1997 8-
hour ozone NAAQS on March 27, 2008
(73 FR 16205) and on October 22, 2008
(73 FR 62902) for the 1997 PM, s
NAAQS. These findings pertained only
to whether the submissions were
complete, pursuant to 110(k)(1)(A), and
did not constitute EPA approval or
disapproval of such submissions. The
March 27, 2008 finding noted that
Delaware failed to submit a complete
SIP addressing the portions of (C) and
(J) relating to the Part C permit program
for the 1997 8-hour ozone NAAQS.
Specifically, EPA found that Delaware
failed to address sections 110(a)(2)(C)
and (J) pertaining to changes to its Part
C PSD permit program required by the
November 29, 2005 (70 FR 71612, page
71699) final rule that made nitrogen
oxides (NOx) a precursor for ozone in
the Part C regulations found at 40 CFR
51.166 and in 40 CFR 52.21. EPA has
taken separate action on the portions of
section 110(a)(2)(C) and (J) for the 1997
8-hour ozone NAAQS as they relate to
Delaware’s PSD permit program (76 FR
26679).

Two elements identified in section
110(a)(2) are not governed by the three
year submission deadline of section
110(a)(1) because SIPs incorporating
necessary local nonattainment area
controls are not due within three years
after promulgation of a new or revised
NAAQS, but rather are due at the time
the nonattainment area plan
requirements are due pursuant to
section 172. These elements are: (i)
Submissions required by section
110(a)(2)(C) to the extent that subsection
pertains to a permit program in Part D
Title I of the CAA; and (ii) any
submissions required by section
110(a)(2)(I), which pertain to the
nonattainment planning requirements of
Part D Title I of the CAA. This action
does not cover these specific elements.
This action also does not address the
requirements of 110(a)(2)(D)(i) for the
1997 8-hour ozone and PM, s NAAQS or
for the 2006 PM, s NAAQS. A portion of
these requirements have been addressed

by separate findings issued by EPA (See
(70 FR 21147, April 25, 2005); (75 FR
32673, June 9, 2010), and (76 FR 2853,
January 18, 2011)). A portion of these
requirements are addressed through
110(a)(2) SIP submittals, which EPA
will be addressing through separate
action.

VI. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by October 3, 2011. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action
pertaining to Delaware’s section
110(a)(2) infrastructure requirements for
the 1997 8-hour ozone and PM. s
NAAQS, and the 2006 PM, s NAAQS,
may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: July 22, 2011.
W.C. Early,
Acting, Regional Administrator, Region III.

40 CFR part 52 is amended as follows:
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PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart I—Delaware

m 2.In §52.420, the table in paragraph
(e) is amended by adding entries at the
end of the table for Delaware’s section
110(a)(2) Infrastructure Requirements
for the 1997 8-Hour Ozone NAAQS,
Section 110(a)(2) Infrastructure
Requirements for the 1997 PM: s

NAAQS, and Section 110(a)(2)
Infrastructure Requirements for the 2006
PM, s NAAQS. The amendments read as
follows:

§52.420 Identification of plan.
* * * * *
(e) * * %

Name of non-regulatory SIP

Applicable geographic

State submittal

EPA approval date

Additional explanation

revision or nonattainment area date
Section 110(a)(2) Infrastructure  Statewide .................. 12/13/07 8/4/11 [Insert Federal Register This action address the fol-

Requirements for the 1997 8- 9/19/08 page number where the doc- lowing CAA elements:

Hour Ozone NAAQS. 9/16/09 ument begins] 110(a)(2)(A), (B), (C), (D)(ii),
(B), (F), (G), (H), (¥), (K), (L),
and (M) or portions thereof.

Section 110(a)(2) Infrastructure ~ Statewide .................. 12/13/07 8/4/11 [Insert Federal Register This action addresses the fol-

Requirements for the 1997 3/12/08 page number where the doc- lowing CAA elements:

PM.s NAAQS. 9/16/09 ument begins] 110(a)(2)(A), (B), (C), (D)(ii)

3/10/10 (E), (F), (G), (H), (), (K), (L),
and (M) or portions thereof.
Infrastructure Requirements for ~ Statewide .................. 9/16/09 8/4/11 [Insert Federal Register This action addresses the fol-
the 2006 PM,.s NAAQS. 3/10/10 page number where the doc- lowing CAA elements:

ument begins]

110(a)(2)(A), (B), (C), (D)(ii),
(E), (F), (G), (H), (). (K), (L),

and (M), or portions thereof.

[FR Doc. 2011-19694 Filed 8—-3—11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2011-0462; FRL-9437-6]

Revision to the California State
Implementation Plan; South Coast Air
Quality Management District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve a revision to the South
Coast Air Quality Management District
portion of the California State
Implementation Plan (SIP). This
revision concerns volatile organic
compound (VOC) emissions from
polymeric foam manufacturing
operations. We are approving a local
rule that regulates these emission
sources under the Clean Air Act as
amended in 1990 (CAA).

DATES: This rule is effective on October
3, 2011 without further notice, unless
EPA receives adverse comments by
September 6, 2011. If we receive such
comments, we will publish a timely
withdrawal in the Federal Register to
notify the public that this direct final
rule will not take effect.

ADDRESSES: Submit comments,
identified by docket number EPA-R09—
OAR-2011-0462, by one of the
following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions.

2. E-mail: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at http://www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
http://www.regulations.gov or e-mail.
http://www.regulations.gov is an
“anonymous access’’ system, and EPA
will not know your identity or contact
information unless you provide it in the
body of your comment. If you send e-
mail directly to EPA, your e-mail
address will be automatically captured
and included as part of the public
comment. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid

the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: Generally, documents in the
docket for this action are available
electronically at http://
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed at
http://www.regulations.gov, some
information may be publicly available
only at the hard copy location (e.g.,
copyrighted material, large maps), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT: Mae
Wang, EPA Region IX, (415) 947-4124,
wang.mae@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to EPA.
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1. The State’s Submittal
A. What rule did the State submit?

We are approving South Coast Air
Quality Management District
(SCAQMD) Rule 1175, adopted on
November 5, 2010, and submitted by the
California Air Resources Board (CARB)
on April 5, 2011. On May 6, 2011, EPA
determined that the submittal for Rule
1175 met the completeness criteria in 40
CFR Part 51 Appendix V, which must be
met before formal EPA review.

B. Are there other versions of this rule?

We approved an earlier version of
Rule 1175 into the SIP on August 25,
1994 (see 59 FR 43751). The SCAQMD
adopted revisions to the SIP-approved
version on September 7, 2007, and
CARB submitted them to us on March
7, 2008. We disapproved this version on
May 10, 2010 (see 75 FR 25775).

C. What is the purpose of the submitted
rule?

VOCs help produce ground-level
ozone and smog, which harm human
health and the environment. Section
110(a) of the CAA requires States to
submit regulations that control VOC
emissions. Rule 1175 was designed to
control VOC emissions from the
manufacturing, processing, and storage
of polymeric foam products. The rule
essentially prohibits the use of
chlorofluorocarbons, VOC, and
methylene chloride in polymeric
cellular foam product operations except
for expandable polystyrene molding and
extrudable polystyrene foam operations.
Expandable polystyrene molding and
extrudable polystyrene foam operations
are required to demonstrate that
emissions do not exceed 2.4 pounds of
VOC per 100 pounds of raw materials
processed, or to install an approved
emission control system. EPA’s
technical support document (TSD) has
more information about this rule.

II. EPA’s Evaluation and Action

A. How is EPA evaluating the rule?

Generally, SIP rules must be
enforceable (see section 110(a) of the
CAA), must require Reasonably
Available Control Technology (RACT)
for each category of sources covered by
a Control Techniques Guidelines (CTG)
document as well as each major source
in nonattainment areas (see sections
182(a)(2) and (b)(2)), must not interfere
with any applicable requirement
concerning attainment and reasonable
further progress or any other applicable
requirement of the CAA (see section
110(1) of the CAA), and must not
modify, in a nonattainment area, any
SIP-approved control requirement in

effect before November 15, 1990 (see
section 193 of the CAA). The SCAQMD
regulates an ozone nonattainment area
(see 40 CFR part 81), so Rule 1175 must
fulfill RACT as well as CAA section
110(1) requirements.

Guidance and policy documents that
we use to evaluate enforceability and
RACT requirements consistently
include the following:

1. “Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and
Deviations,” EPA, May 25, 1988 (the
Bluebook).

2. “Guidance Document for Correcting
Common VOC & Other Rule
Deficiencies,” EPA Region 9, August 21,
2001 (the Little Bluebook).

3. “Control of VOC Emissions from
Polystyrene Foam Manufacturing”
(EPA-450/3-90-020, September 1990).

B. Does the rule meet the evaluation
criteria?

We believe this rule is consistent with
the relevant policy and guidance
regarding enforceability, RACT, and
CAA section 110(1). The SIP revision
would not interfere with the on-going
process for ensuring that requirements
for reasonable further progress and
attainment of the National Ambient Air
Quality Standards are met, and the
submitted SIP revision is at least as
stringent as the rule previously
approved into the SIP.

The previous version of Rule 1175,
amended on September 7, 2007, and
submitted to EPA on March 7, 2008, was
disapproved on May 10, 2010 (75 FR
25775). As discussed in more detail in
EPA’s TSD associated with that action,
EPA disapproved the earlier version
because it did not contain adequate
provisions to ensure rule enforceability
in the following areas:

(1) For sources choosing to comply
with the new option for expanded
polystyrene block molding operations,
the rule needed to require
demonstration through source testing
that the 93% collection and reduction of
emissions is being achieved.

(2) For sources choosing to comply
with the new option for expanded
polystyrene block molding operations,
the rule needed to clarify and identify
the operational techniques and
parameters needed to achieve 93%
control, and include those techniques
and parameters in a federally
enforceable permit.

(3) For sources with an emission
control system designed to meet the
90% collection and 95% destruction
requirements, the rule needed to clarify
and identify the operational techniques
and parameters needed for compliance
and include those techniques and

parameters in a federally enforceable
permit.

The currently submitted version,
amended on November 5, 2010,
contains added language to require that
techniques and parameters related to
operation of emission control systems
be incorporated in a federally
enforceable permit. Source testing
requirements were also added. These
revisions address the previously
identified deficiencies. Additional rule
revisions address recommendations to
improve the clarity of the rule. We find
that the currently submitted version of
Rule 1175 fulfills the relevant criteria
summarized earlier. The TSD has more
information on our evaluation.

C. Public Comment and Final Action

As authorized in section 110(k)(3) of
the Act, EPA is fully approving the
submitted rule because we believe it
fulfills all relevant requirements. We do
not think anyone will object to this
approval, so we are finalizing it without
proposing it in advance. However, in
the Proposed Rules section of this
Federal Register, we are simultaneously
proposing approval of the same
submitted rule. If we receive adverse
comments by September 6, 2011, we
will publish a timely withdrawal in the
Federal Register to notify the public
that the direct final approval will not
take effect and we will address the
comments in a subsequent final action
based on the proposal. If we do not
receive timely adverse comments, the
direct final approval will be effective
without further notice on October 3,
2011. This will incorporate the rule into
the federally enforceable SIP.

Please note that if EPA receives
adverse comment on an amendment,
paragraph, or section of this rule and if
that provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

III. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve State choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves State law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by State law. For that
reason, this action:
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¢ Isnot a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule

cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by October 3, 2011. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. Parties with
objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the Proposed Rules section
of today’s Federal Register, rather than
file an immediate petition for judicial
review of this direct final rule, so that
EPA can withdraw this direct final rule
and address the comment in the
proposed rulemaking. This action may
not be challenged later in proceedings to
enforce its requirements (see section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: June 21, 2011.

Jared Blumenfeld,
Regional Administrator, Region IX.

Part 52, chapter [, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart F—California

m 2. Section 52.220, is amended by
adding paragraph (c)(388)(i)(A)(3) to
read as follows:

§52.220 Identification of plan.
* * * * *

(C] * % %

(388] * Kk %

(i) * *x %

(A) * *x %

(

3) Rule 1175, “Control of Emissions
from the Manufacture of Polymeric

Cellular (Foam) Products,” amended
November 5, 2010.

* * * * *
[FR Doc. 2011-19390 Filed 8-3-11; 8:45 am]
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2011-0429; FRL-9444-3]
Revision to the California State
Implementation Plan, San Joaquin

Valley Unified Air Pollution Control
District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing approval of
a revision to the San Joaquin Valley
Unified Air Pollution Control District
(SJVUAPCD) portion of the California
State Implementation Plan (SIP). This
revision was proposed in the Federal
Register on June 8, 2011 and concerns
volatile organic compound (VOC)
emissions from brandy and wine aging
operations. We are approving a local
rule that regulates these emission
sources under the Clean Air Act as
amended in 1990 (CAA or the Act).
DATES: Effective Date: This rule is
effective on September 6, 2011.
ADDRESSES: EPA has established docket
number EPA-R09—-OAR-2011-0429 for
this action. Generally, documents in the
docket for this action are available
electronically at http://
www.regulations.gov or in hard copy at
EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed at
http://www.regulations.gov, some
information may be publicly available
only at the hard copy location (e.g.,
copyrighted material, large maps, multi-
volume reports), and some may not be
available in either location (e.g.,
confidential business information
(CBD). To inspect the hard copy
materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT:
Christine Vineyard, EPA Region IX,
(415) 947-947-41225,
vineyard.christine@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to EPA.

Table of Contents
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II. Public Comments and EPA Responses I. Proposed Action
III. EPA Action
IV. Statutory and Executive Order Reviews On ]urclle 8, 2011 (76 FR 33181.)’ EPA
proposed to approve the following rule
into the California SIP.
Local agency Rule No. Rule title Adopted Submitted
SUVUAPCD ..ot 4695 | Brandy Aging and Wine Aging Operations ................. 09/17/09 05/17/10

We proposed to approve this rule
because we determined that it complied
with the relevant CAA requirements.
Our proposed action contains more
information on the rule and our
evaluation.

II. Public Comments and EPA
Responses

EPA’s proposed action provided a
30-day public comment period. During
this period, we received no comments.

III. EPA Action

No comments were submitted that
change our assessment that the
submitted rule complies with the
relevant CAA requirements. Therefore,
as authorized in section 110(k)(3) of the
Act, EPA is fully approving this rule
into the California SIP.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves State law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by State law. For that reason,
this action:

¢ Is not a “significant regulatory
action”” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
Tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on Tribal governments or preempt
Tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the

appropriate circuit by October 3, 2011.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements (see section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: July 18, 2011.

Jared Blumenfeld,
Regional Administrator, Region IX.

Part 52, Chapter I, Title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart F—California

m 2. Section 52.220 is amended by
adding paragraph (c)(379)(i)(C)(2) to
read as follows:

§52.220 Identification of plan.
* * * * *

(C) * % %

(379) * * *

(i) * % %

(c) * % %

(2) Rule 4695, “Brandy Aging and
Wine Aging Operations’’ adopted on
September 17, 2010.

* * * * *
[FR Doc. 2011-19384 Filed 8-3-11; 8:45 am]
BILLING CODE 6560-60-P
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DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 595
[Docket No. NHTSA-2011-0108]
RIN 2127-AK22

Make Inoperative Exemptions; Vehicle
Modifications To Accommodate People
With Disabilities, Head Restraints

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).

ACTION: Final rule.

SUMMARY: This final rule updates and
expands an existing exemption from
certain requirements of our head
restraints standard that is available in
the context of vehicle modifications to
accommodate people with disabilities.
The rule facilitates the mobility of
drivers and passengers with disabilities
by updating the exemption to include
the corresponding portions of a new,
upgraded version of the standard, the
right front passenger seating position,
and an exemption for persons with
limited ability to support their head.

DATES: Effective Date: October 3, 2011.

Petitions for Reconsideration:
Petitions for reconsideration of this final
rule must be received by the agency by
September 19, 2011.

ADDRESSES: If you wish to petition for
reconsideration of this rule, you should
refer in your petition to the docket
number of this document and submit
your petition to: Administrator,
National Highway Traffic Safety
Administration, 1200 New Jersey
Avenue, SE., West Building,
Washington, DC 20590. The petition
will be placed in the docket. Anyone is
able to search the electronic form of all
documents received into any of our
dockets by the name of the individual
submitting the comment (or signing the
comment, if submitted on behalf of an
association, business, labor union, etc.).
You may review DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(Volume 65, Number 70; Pages 19477—
78).

For access to the docket to read
background documents or comments
received, go to http://
www.regulations.gov and follow the
online instructions for accessing the
docket. You may also visit DOT’s
Docket Management Facility, 1200 New
Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,

Washington, DC 20590—0001 for access
to the docket.

FOR FURTHER INFORMATION CONTACT: For
technical issues: Ms. Gayle Dalrymple,
NHTSA Office of Crash Avoidance
Standards, NVS—-123, telephone (202—
366—5559), fax (202-493-2739).

For legal issues: Mr. Jesse Chang,
NHTSA Office of Chief Counsel, NCC—
112, telephone (202-366-2992), fax
(202—-366-3820).

The mailing address for these officials
is: National Highway Traffic Safety
Administration, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

SUPPLEMENTARY INFORMATION: This final
rule amends one of the “make
inoperative exemptions” found in 49
CFR part 595. Specifically, this final
rule amends Subpart C, “Vehicle
Modifications To Accommodate People
With Disabilities,” to update and
expand a reference in an exemption
relating to our head restraints standard,
Federal Motor Vehicle Safety Standard
(FMVSS) No. 202. The notice of
proposed rulemaking (NPRM), on which
this final rule is based, was published
in the Federal Register (74 FR 67156) on
December 18, 2009 (Docket No.
NHTSA-2009-0065).

Regulatory Background

The National Traffic and Motor
Vehicle Safety Act (49 U.S.C. Chapter
301) (“Safety Act”) and NHTSA’s
regulations require vehicle
manufacturers to certify that their
vehicles comply with all applicable
Federal motor vehicle safety standards
(see 49 U.S.C. 30112; 49 CFR part 567).
A vehicle manufacturer, distributor,
dealer, or repair business generally may
not knowingly make inoperative any
part of a device or element of design
installed in or on a motor vehicle in
compliance with an applicable FMVSS
(see 49 U.S.C. 30122). NHTSA has the
authority to issue regulations that
exempt regulated entities from the
“make inoperative” provision (49 U.S.C.
30122(c)). The agency has used that
authority to promulgate 49 CFR part 595
subpart C, “Vehicle Modifications to
Accommodate People with Disabilities.”

49 CFR part 595 subpart C sets forth
exemptions from the make inoperative
provision to permit, under limited
circumstances, vehicle modifications
that take the vehicles out of compliance
with certain FMVSSs when the vehicles
are modified to be used by persons with
disabilities after the first retail sale of
the vehicle for purposes other than
resale. The regulation was promulgated
to facilitate the modification of motor
vehicles so that persons with disabilities
can drive or ride in them. The

regulation involves information and
disclosure requirements and limits the
extent of modifications that may be
made.

Under the regulation, a motor vehicle
repair business that modifies a vehicle
to enable a person with a disability to
operate or ride as a passenger in the
motor vehicle and that avails itself of
the exemption provided by 49 CFR part
595 subpart C must register itself with
NHTSA. The modifier is exempted from
the make inoperative provision of the
Safety Act, but only to the extent that
the modifications affect the vehicle’s
compliance with the FMVSSs specified
in 49 CFR 595.7(c) and only to the
extent specified in §595.7(c).
Modifications that would take the
vehicle out of compliance with any
other FMVSS, or with an FMVSS listed
in §595.7(c) but in a manner not
specified in that paragraph are not
exempted by the regulation. The
modifier must affix a permanent label to
the vehicle identifying itself as the
modifier and the vehicle as no longer
complying with all FMVSS in effect at
original manufacture, and must provide
and retain a document listing the
FMVSSs with which the vehicle no
longer complies and indicating any
reduction in the load carrying capacity
of the vehicle of more than 100
kilograms (220 pounds).

Upgraded Head Restraint Standard and
the Exemption in Part 595 Subpart C

Before today’s final rule, 49 CFR part
595 subpart C allowed two exemptions
from FMVSS No. 202. Under 49 CFR
595.7(c)(8), modifiers were exempted
from the entirety of FMVSS No. 202 in
any situation where the driver or the
front right passenger is seated in a
wheelchair and no seat is supplied with
the vehicle. Under 49 CFR 595.7(c)(9),
modifiers were only exempted from the
driver seat (and not passenger seat) head
restraint height and width requirements
found in paragraphs S4.3(b)(1)—(2) in
order to accommodate rearward
visibility for drivers who cannot easily
turn their head due to a disability.

However, in 2004, this agency
published a final rule that made two
changes to our head restraints standard
which affect the make inoperative
exemptions in § 595.7(c)(8)—(9). The
2004 final rule established an upgraded
head restraints standard, designated
FMVSS No. 202a, to eventually replace
FMVSS No. 202, while allowing a
several year period during which
manufacturers could comply with either
standard.? Additionally, the 2004 final

169 FR 74848. We note that the upgraded
standard was subsequently amended. FMVSS No.
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rule made certain changes to FMVSS
No. 202 itself, which included
redesignating paragraphs S4.3(b)(1)-(2)
(the height and width requirements) as
paragraphs S4.2(b)(1)—(2).

Thus, before today’s final rule, the
make inoperative exemption in
§595.7(c)(8)—(9) did not provide for an
exemption to the head restraint
requirements for vehicles manufactured
and certified under FMVSS No. 202a.
Further, § 595.7(c)(9) did not correctly
refer to the re-designated height and
width requirements of FMVSS No. 202.

Petition for Rulemaking

On January 2, 2007 our agency
received a petition for rulemaking from
Bruno Independent Living Aids, Inc.
(Bruno) requesting that we amend Part
595 to account for FMVSS No. 202a,
including adding an exemption for
passengers’ side head restraint systems.
In submitting its petition, Bruno wished
to facilitate use of its product, called
Turning Automotive Seating (TAS),
which provides access to motor vehicles
to people with disabilities. Bruno’s
description of its TAS system in the
petition is summarized below:

e The device consists of a rotating,
motorized seat, which replaces the OEM
seat in a motor vehicle.

e The TAS pivots from the forward-
facing driving position to the side-facing
entry position and extends outward and
lowers to a suitable transfer height,
providing the driver and/or passenger
easy entry into the vehicle.

¢ The transfer into the seat takes
place while outside the vehicle, and the
occupant remains in the seat during the
entry process, using OEM seat belts
while traveling in the vehicle. Exiting
the vehicle is accomplished by reversing
the process.

Bruno also described another TAS
option that has a mobility base. This
system converts the automotive seat into
a wheelchair, eliminating the need for
transferring from the seat altogether.
Bruno states that TAS systems provide
mobility-impaired persons with safer
and easier ways to enter and exit a
vehicle.

In its petition, Bruno states that the
TAS provides substantial safety
benefits. As a basis for this claim, Bruno
cites a NHTSA research report
published in 1997.2 In this note, the
agency stated that between 1991 and

202a is titled Head restraints; Mandatory
applicability begins on September 1, 2009. FMVSS
No. 202 is titled Head restraints; Applicable at the
manufacturers option until September 1, 2009.

2 Wheelchair Users Injuries and Deaths
Associated with Motor Vehicle related Incidents,
September 1997, available at http://
www.nhtsa.dot.gov.

1995, 7,121 wheelchair users were
killed or injured due to any of the
following reasons: (1) Improper or no
securement, (2) lift malfunction, (3)
transferring to or from a motor vehicle,
(4) falling on or off the ramp, or (5) a
collision between the wheelchair and a
motor vehicle.? According to Bruno’s
petition, the TAS will help prevent 74%
of those injuries—which includes all
injuries except those occurring when a
wheelchair is struck by a motor vehicle.
Bruno contends that this is possible
because the TAS will provide
wheelchair users an easy and safe way
to enter and exit these vehicles.

Bruno indicated in its petition that
the TAS currently complies with
FMVSS No. 202. However, the clearance
between the top of the head restraint
and the door opening can restrict the
number of viable vehicle applications.
Bruno also stated that the increased
head restraint height required by the
new FMVSS No. 202a will significantly
reduce the number of available vehicle
applications.

To facilitate the installation of the
TAS on vehicles, Bruno requested that
the make inoperative exemptions of 49
CFR part 595 (for persons not riding in
a wheelchair) be expanded and updated
to cover both driver and passenger side
head restraints. Further, Bruno
requested that the make inoperative
provisions that provide exemptions to
portions of FMVSS No. 202 be extended
to cover the equivalent portions of
FMVSS No. 202a. Additionally, it
requested that the exemptions in Part
595 be expanded to cover several
aspects of FMVSS No. 202a that are not
currently provided for in FMVSS No.
202. Specifically, Bruno requested more
broadly that Part 595 be updated to
include an exemption for 49 CFR
571.202a S4.2.1 through S4.2.7. These
paragraphs encompass requirements on
minimum height, width, backsets, gaps,
energy absorption, height retention,
backset retention, displacement, and
strength. Finally, Bruno also noted the
error where § 595.7(c)(9) mistakenly
refers to S4.3 of FMVSS No. 202, instead
of S4.2.

Notice of Proposed Rulemaking

On December 18, 2009, NHTSA
published in the Federal Register (74
FR 67156) an NPRM to amend Part 595.
The agency proposed the exemptions
described in the following paragraphs in
order to address two different issues: (1)
Amending § 595.7(c)(8)—(9) to reflect the
changes to FMVSS No. 202 resulting
from the 2004 final rule, and (2) the
requested expansion of the exemptions

31d., Table 2.

in order to accommodate accessibility
devices such as Bruno’s TAS system.

In regards to the first issue, we
proposed to extend the exemption for
the entirety of FMVSS No. 202, in
situations where the driver or the front
right passenger is seated in a wheelchair
and no seat is supplied with the vehicle,
to also cover the entirety of FMVSS No.
202a under 49 CFR 595.7(c)(8).4
Additionally, we proposed to exempt
driver head restraints from the height
and width requirements in S4.3 (for
vehicles manufactured before March 14,
2005 5) and S4.2 (for vehicles
manufactured after March 14, 2005)
under 49 CFR Part 595.7(c)(9) in order
to reflect the re-designation of S4.3 as
S4.2 in FMVSS No. 202.6 Finally, we
proposed to extend the exemption for
the height and width requirements in
FMVSS No. 202 for the driver head
restraint to cover the equivalent
provisions of FMVSS No. 202a.

In making these proposals, our agency
sought to preserve the original
exemptions to FMVSS No. 202. The
agency recognized in the NPRM that,
after the 2004 final rule, modifiers may
seek to apply the exemptions in
§595.7(c)(8)—(9) to vehicles certified
under either FMVSS No. 202 or the
upgraded FMVSS No. 202a (depending
on the date of vehicle manufacture).
Thus, the agency sought to extend the
exemptions that applied to FMVSS No.
202 to the equivalent portions of
FMVSS No. 202a and correct the
reference to S4.3 (which had been re-
designated as S4.2 by the 2004 final
rule).

In regards to the second issue, we
proposed to extend the exemption from
the height requirements (but not the
width requirements) of FMVSS No. 202a
to cover the front passenger seat head
restraint.” We recognized in the NPRM
that this extension may create some
additional degradation of whiplash
protection beyond the current
exemptions. However, the agency
tentatively concluded that the benefits
of safer ingress and egress for persons
with mobility needs would outweigh
the potential drawbacks. In spite of this
tentative conclusion, the agency sought
to propose the narrowest appropriate
exemption in order to appropriately
balance the mobility needs of people
who must have vehicle modifications to

474 FR 67156.

5March 14, 2005 was the effective date of the
2004 final rule. We proposed to include the
reference to S4.3 for vehicles manufactured before
March 14, 2005 because those vehicles would have
been certified to FMVSS No. 202 as written before
it was amended by the 2004 final rule.

674 FR 67156.

71d.
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accommodate a disability with the
safety benefits of FMVSSs No. 202 and
202a.

Since the exemption sought by the
petitioner seemed for the purpose of
ensuring that the head restraint on the
TAS seat cleared the door frame to
provide easy access, we tentatively
concluded that the aforementioned
exemption only to the height
requirements of FMVSSs No. 202 and
202a would be appropriate. Specifically,
we were not aware of any rationale that
would support extending the
exemptions to include the width
requirement for the front passenger head
restraint or any of the other additional
exemptions requested by Bruno.8
However, we requested comment in the
NPRM in regards to whether the
additional exemptions requested by
Bruno would be relevant to facilitating
the mobility needs of persons with
disabilities.

Comment

The agency received one comment on
the 2009 NPRM. This comment was
submitted by Bruno. Bruno stated that a
more expansive exemption is required
in order to accommodate the functions
of a type of TAS system called the
Carony Transportation System (Carony).
In its comment, Bruno described the
Carony system as a TAS seat that has
the ability to detach from the vehicle
and convert into a wheelchair. Intended
to function as a typical wheelchair
outside of the vehicle, the seat portion
of the wheelchair detaches from the
wheelbase and can reattach to the TAS
carriage and be repositioned into the
vehicle. Bruno contends that this type of
seating device can be used to facilitate
the positioning needs of the person with
a disability (such as high level
quadriplegia, cerebral palsy, or
hydrocephalus) through the inclusion of
positioning belts, posture vests, body
supports, lumbar supports, and
specialized head positioning devices
devised by therapists.

In subsequent conversations with a
NHTSA staff member, Bruno further
clarified that it is seeking the additional
exemptions from FMVSS No. 202a in
order to accommodate the needs of
persons that have limited or no muscle
tone in the neck and do not have the
ability to support the head.® Bruno
asserts that such needs generally arise
for persons who use the Carony system
and that their needs can require the
complete replacement of the head

8 The NPRM did not propose to include
exemptions for paragraphs S4.2.1(a) and S4.2.3
through S4.2.7.

9 See Docket No. NHTSA-2009-0065-0003.

restraint in order to provide head
support.

The Final Rule

Based on consideration of the
available information, including Bruno’s
petition and comment, this agency
decided to issue this final rule adopting
the exemptions as proposed by the
NPRM and also further expanding the
exemptions to enable modification or
replacement of the head restraint of the
front passenger seat of a vehicle in order
to support or position the passenger’s
head or neck to accommodate a
disability.

Specitically, this final rule amends
§595.7(c)(8)—(9) to: (1) Expand the
exemption from all head restraint
requirements in situations where a
wheelchair is used in place of a vehicle
seat, (2) correctly refer to the re-
designated S4.2 in FMVSS No. 202, (3)
extend the height and width exemptions
from the driver head restraint
requirements in FMVSS No. 202 to
include FMVSS No. 202a, and (4)
extend the height exemption for the
driver head restraint to cover the
passenger head restraint in FMVSS
202a. Further, this final rule also
extends the exemption to cover S4.2.1
through S4.2.7 of FMVSS No. 202a (and
the corresponding provisions of FMVSS
No. 202) in order to accommodate the
neck positioning needs of persons with
disabilities.

The agency remains concerned about
the potential for degradation in head
and neck whiplash protection and the
negative effect that an exemption may
have on the safety benefits afforded to
disabled persons who require
modifications to their vehicles.
However, we are unaware at this time of
any other reasonable alternatives that
can appropriately balance the mobility
needs of people who must have vehicle
modifications to accommodate a
disability with the head restraint
requirements of FMVSS No. 202 and
FMVSS No. 202a.

Updating § 595.7(c)(8) To Include
FMVSS No. 202a

Today’s final rule adopts the proposal
in the NPRM to update §595.7(c)(8) to
include an exemption for the entirety of
FMVSS No. 202 and FMVSS No. 202a
in situations where a person with a
disability requires the use of a
wheelchair in place of a vehicle seat in
order to drive or ride in a motor vehicle.
As stated in the NPRM, the original
purpose of this exemption was to enable
wheelchair users to make modifications
to the motor vehicle so as to use the
wheelchair in place of the vehicle seat.
In this situation, FMVSS No. 202 would

be made inoperative because the vehicle
seat—along with the head restraint—has
been completely removed. The agency
believes that this issue continues with
FMVSS No. 202a which requires more
stringent requirements for head
restraints. For these reasons, the agency
expands the coverage of the exemption
in §595.7(c)(8) to include FMVSS No.
202a through today’s final rule.

Updating and Extending the Height and
Width Exemptions in § 595.7(c)(9)

Today’s final rule also adopts the
proposals in the NPRM to update and
expand the exemptions from the height
and width requirements for head
restraints in FMVSSs No. 202 and 202a.
As discussed in the NPRM, the original
exemption in § 595.7(c)(9) was
established in order to accommodate
drivers with a limited range of motion
turning their heads. The agency
reasoned that this accommodation was
necessary in order to facilitate the
ability of these drivers to look
backwards when conducting lane
change or backing maneuvers. As there
is a continuing need to accommodate
drivers in this manner, we adopt the
proposal in the NPRM to extend the
height and width exemptions from
FMVSS No. 202 to cover the equivalent
provision for FMVSS No. 202a.

However, we decline to extend the
exemption to cover the width
requirements of FMVSS No. 202a for the
front passenger seat as Bruno requested
in its petition and comments to the
NPRM. As the agency desires to grant
the narrowest exemption possible to
balance both the needs of persons with
disabilities and the safety concerns, we
decline to extend the width exemption
to the front passenger because front
passengers are not required to look
backwards in the same manner as
drivers. In the NPRM, this agency
requested comment on whether or not
there exists any other reason to expand
the width exemption to the front
passenger seat. Since this agency did
not receive any comments that provided
a rationale for extending the width
requirement exemption to the front
passenger seat, this final rule adopts the
proposal from the NPRM which does
not extend the width exemption from
FMVSS No. 202a to cover the front
passenger seat.

However, the advent of new products
such as the TAS system by Bruno
prompted this agency to tentatively
conclude in the NPRM that an extension
of the exemption from the height
requirement of FMVSS No. 202a to
cover the front passenger seat is
necessary to accommodate persons who
require a chair such as the TAS system



Federal Register/Vol. 76, No. 150/ Thursday, August 4, 2011/Rules and Regulations

47081

in order to ride in a motor vehicle. Users
of the TAS system and similar systems
require an exemption to the height
requirement in FMVSS No. 202a
because a compliant head restraint may
be too tall and can prevent the seat
portion of the TAS system from clearing
the A-pillar of a motor vehicle. Since
users of these systems may be drivers or
passengers in a motor vehicle, this
exemption is required for the front
passenger seat as well as the driver seat.
As we stated in the NPRM, such seating
systems allow persons with disabilities
to enter the vehicle in a sitting position,
without the need to perform the
sometimes dangerous act of ascending
or descending into the vehicle. Since
this exemption may degrade the
whiplash protection afforded to users of
the TAS system and other similar
systems, we adopt in today’s final rule
the proposal in the NPRM which
extends only the exemption from the
height requirements of FMVSS No. 202a
to the front passenger seat.

Updating § 595.7(c)(9) To Correctly
Refer to S4.2 in FMVSS No. 202

Today’s final rule also adopts the
proposal in the NPRM to update
§595.7(c)(9) to refer to S4.2 in FMVSS
No. 202. As discussed in the NPRM, the
agency found that § 595.7(c)(9) did not
reflect the 2004 final rule’s re-
designation of the height and width
requirements for the head restraints in
FMVSS No. 202 from S4.3 to S4.2. As
there is a continuing need to exempt
driver seats from the height and width
requirements of FMVSS No. 202 for the
reasons discussed in previous
paragraphs, today’s final rule updates
§595.7(c)(9) to correctly refer to S4.2
instead of S4.3. However, for vehicles
manufactured before the effective date
of the 2004 final rule (March 14, 2005),
§595.7(c)(9) will continue to refer to
S4.3.

Expanding the Exemption To Account
for Persons Who Require Head
Positioning Devices

In the NPRM, the agency
contemplated denying Bruno’s request
for exemptions from S4.2.1 through
S4.2.7 of FMVSS No. 202a beyond the
aforementioned exemptions, but sought
public comment on this issue. Today’s
final rule grants these exemptions (and
their equivalent exemptions in FMVSS
No. 202) for the limited circumstance in
which the head restraint of the front
passenger seat must be modified or
completely replaced in order to position
or support the head of a person with
limited or no ability to support his or
her head due to a disability.

After explaining that the agency was
not aware of any rationale that would
support Bruno’s request for additional
exemptions, the NPRM requested
comment on whether any of the
additional exemptions requested by
Bruno would be relevant in facilitating
mobility for persons with disabilities. In
its comments, Bruno stated that it offers
a type of TAS system seat called the
Carony which functions as a “typical
wheelchair outside the vehicle” and
unlatches from the wheeled base in
order to be transferred into the motor
vehicle. Bruno further stated in its
comments (and clarified through its
subsequent conversations) that this
system facilitates special positioning
needs for their clients with high level
quadriplegia, cerebral palsy, or
hydrocephalus and can require
specialized alterations or replacement
head restraints as medically necessary.

Based on this information, we believe
that the additional exemptions to S4.2.1
through S4.2.7 requested by Bruno are
necessary in order to accommodate the
mobility needs of these individuals
because these modifications to the head
restraint can involve replacing the entire
head restraint unit. In addition, NHTSA
anticipates that similar exemptions will
be required for persons seeking to
accommodate similar medical needs for
vehicles certified under FMVSS No.
202. Thus, in addition to paragraphs
S4.2.1 through S4.2.7 of FMVSS No.
202a, this final rule adds exemption
from the entirety of paragraph S4.2 (or
paragraph S4.3 for vehicles
manufactured before March 14, 2005) of
FMVSS No. 202 in situations in which
the head restraint must be removed or
modified to position or support a
passenger’s head or neck due to a
disability. However, in order to ensure
that this exemption does not cover
situations beyond the mobility needs of
these individuals, this final rule
establishes these exemptions for the
front passenger seat only and only for
situations where the head restraint must
be modified or replaced in order to
support or position the passenger’s head
or neck due to a disability.

As this final rule relieves the
regulatory burdens on certain entities,
the agency believes that an effective
date 60 days after publication in the
Federal Register is appropriate.

Rulemaking Analyses and Notices

Executive Order 12866, Executive Order
13563, and DOT Regulatory Policies and
Procedures

NHTSA has considered the impact of
this rulemaking action under Executive
Order 12866, Executive Order 13563,

and the Department of Transportation’s
regulatory policies and procedures. This
rulemaking document was not reviewed
by the Office of Management and
Budget under E.O. 12866, ‘‘Regulatory
Planning and Review.” It is not
considered to be significant under E.O.
12866 or the Department’s Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979). NHTSA has
determined that the effects are minor
and that a regulatory evaluation is not
needed to support the subject
rulemaking. Today’s final rule imposes
no costs on the vehicle modification
industry. If there is any effect, it will be
a cost savings due to the exemptions.

Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996), whenever an agency is required
to publish a notice of proposed
rulemaking or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effect of the rule on small
entities (i.e., small businesses, small
organizations, and small governmental
jurisdictions). No regulatory flexibility
analysis is required if the head of an
agency certifies the rule will not have a
significant economic impact on a
substantial number of small entities.
SBREFA amended the Regulatory
Flexibility Act to require Federal
agencies to provide a statement of the
factual basis for certifying that a rule
will not have a significant economic
impact on a substantial number of small
entities.

NHTSA has considered the effects of
this final rule under the Regulatory
Flexibility Act. Many dealerships and
repair businesses would be considered
small entities, and some of these
businesses modify vehicles to
accommodate individuals with
disabilities. I certify that this final rule
does not have a significant economic
impact on a substantial number of small
entities. While many dealers and repair
businesses are considered small entities,
this exemption does not impose any
new requirements, but instead provides
additional flexibility. Therefore, the
impacts on any small businesses
affected by this rulemaking would not
be substantial.

Executive Order 13132 (Federalism)

NHTSA has examined today’s final
rule pursuant to Executive Order 13132
(64 FR 43255; Aug. 10, 1999) and
concluded that no additional
consultation with States, local
governments, or their representatives is
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mandated beyond the rulemaking
process. The agency has concluded that
the final rule does not have sufficient
federalism implications to warrant
consultation with State and local
officials or the preparation of a
federalism summary impact statement.
The final rule does not have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” Today’s final
rule does not impose any additional
requirements. Instead, it lessens
burdens on the exempted entities.

NHTSA rules can have preemptive
effect in two ways. First, the National
Traffic and Motor Vehicle Safety Act
contains an express preemption
provision:

When a motor vehicle safety standard is in
effect under this chapter, a State or a political
subdivision of a State may prescribe or
continue in effect a standard applicable to
the same aspect of performance of a motor
vehicle or motor vehicle equipment only if
the standard is identical to the standard
prescribed under this chapter.

49 U.S.C. 30103(b)(1). It is this statutory
command by Congress that preempts
any non-identical State legislative and
administrative law address the same
aspect of performance. However, this
provision is not relevant to this final
rule as this rule does not involve the
establishing, amending or revoking of a
Federal motor vehicle safety standard.

The express preemption provision
described above is subject to a savings
clause under which “[cJompliance with
a motor vehicle safety standard
prescribed under this chapter does not
exempt a person from liability at
common law.” 49 U.S.C. 30103(e)
Pursuant to this provision, State
common law tort causes of action
against motor vehicle manufacturers
that might otherwise be preempted by
the express preemption provision are
generally preserved. However, the
Supreme Court has recognized the
possibility, in some instances, of
implied preemption of State common
law tort causes of action by virtue of
NHTSA'’s rules—even if not expressly
preempted.

This second way that NHTSA rules
can preempt is dependent upon the
existence of an actual conflict between
an FMVSS and the higher standard that
would effectively be imposed on motor
vehicle manufacturers if someone
obtained a State common law tort
judgment against the manufacturer—
notwithstanding the manufacturer’s
compliance with the NHTSA standard.
Because most NHTSA standards

established by an FMVSS are minimum
standards, a State common law tort
cause of action that seeks to impose a
higher standard on motor vehicle
manufacturers will generally not be
preempted. However, if and when such
a conflict does exist—for example, when
the standard at issue is both a minimum
and a maximum standard—the State
common law tort cause of action is
impliedly preempted. See Geier v.
American Honda Motor Co., 529 U.S.
861 (2000).

Pursuant to Executive Order 13132,
NHTSA has considered whether this
rule could or should preempt State
common law causes of action. The
agency’s ability to announce its
conclusion regarding the preemptive
effect of one of its rules reduces the
likelihood that preemption will be an
issue in any subsequent tort litigation.

To this end, the agency has examined
the nature (e.g., the language and
structure of the regulatory text) and
objectives of today’s rule and finds that
this rule merely increases flexibility for
certain exempted entities. As such,
NHTSA does not intend that this rule
preempt state tort law that would
effectively impose a higher standard on
motor vehicle manufacturers than that
established by today’s rule.
Establishment of a higher standard by
means of State tort law would not
conflict with the exemption announced
here. Without any conflict, there could
not be any implied preemption of a
State common law tort cause of action.
Further, we are unaware of any State
law or action that would prohibit the
actions that this final rule would permit.

Civil Justice Reform

When promulgating a regulation,
agencies are required under Executive
Order 12988 to make every reasonable
effort to ensure that the regulation, as
appropriate: (1) Specifies in clear
language the preemptive effect; (2)
specifies in clear language the effect on
existing Federal law or regulation,
including all provisions repealed,
circumscribed, displaced, impaired, or
modified; (3) provides a clear legal
standard for affected conduct rather
than a general standard, while
promoting simplification and burden
reduction; (4) specifies in clear language
the retroactive effect; (5) specifies
whether administrative proceedings are
to be required before parties may file
suit in court; (6) explicitly or implicitly
defines key terms; and (7) addresses
other important issues affecting clarity
and general draftsmanship of
regulations.

Pursuant to this Order, NHTSA notes
as follows. The preemptive effect of

today’s final rule is discussed above.
NHTSA notes further that there is no
requirement that individuals submit a
petition for reconsideration or pursue
other administrative proceeding before
they may file suit in court.

National Technology Transfer and
Advancement Act

Under the National Technology
Transfer and Advancement Act of 1995
(NTTAA) (Pub. L. 104-113), ““all Federal
agencies and departments shall use
technical standards that are developed
or adopted by voluntary consensus
standards bodies, using such technical
standards as a means to carry out policy
objectives or activities determined by
the agencies and departments.”
Voluntary consensus standards are
technical standards (e.g., materials
specifications, test methods, sampling
procedures, and business practices) that
are developed or adopted by voluntary
consensus standards bodies, such as the
Society of Automotive Engineers (SAE).
The NTTAA directs us to provide
Congress, through OMB, explanations
when we decide not to use available and
applicable voluntary consensus
standards. No voluntary standards exist
regarding this exemption for
modification of vehicles to
accommodate persons with disabilities.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 requires agencies to prepare a
written assessment of the costs, benefits
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local or tribal governments, in the
aggregate, or by the private sector, of
more than $100 million annually
(adjusted for inflation with base year of
1995). This exemption will not result in
expenditures by State, local or tribal
governments, in the aggregate, or by the
private sector in excess of $100 million
annually.

National Environmental Policy Act

NHTSA has analyzed today’s final
rule for the purposes of the National
Environmental Policy Act. The agency
has determined that implementation of
today’s final rule will not have any
significant impact on the quality of the
human environment.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA), a person is not required
to respond to a collection of information
by a Federal agency unless the
collection displays a valid OMB control
number. Today’s final rule does not
contain new reporting requirements or
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requests for information beyond what is
already required by 49 CFR Part 595
Subpart C.

Plain Language

Executive Order 12866 requires each
agency to write all rules in plain
language. Application of the principles
of plain language includes consideration
of the following questions:

e Have we organized the material to
suit the public’s needs?

e Are the requirements in the rule
clearly stated?

¢ Does the rule contain technical
language or jargon that isn’t clear?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rule easier to
understand?

e Would more (but shorter) sections
be better?

¢ Could we improve clarity by adding
tables, lists, or diagrams?

e What else could we do to make the
rule easier to understand?

If you have any responses to these
questions, please notify the agency in
writing.

Regulation Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. You may use the RIN contained in
the heading at the beginning of this
document to find this action in the
Unified Agenda.

List of Subjects in 49 CFR Part 595

Motor vehicle safety, Motor vehicles.

In consideration of the foregoing, we
amend 49 CFR part 595 to read as
follows:

PART 595—MAKE INOPERATIVE
EXEMPTIONS

m 1. The authority citation for part 595
continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117, 30122 and 30166; delegation of
authority at 49 CFR 1.50.

m 2. Amend § 595.7 by revising
paragraphs (c)(8) and (c)(9) to read as
follows:

§595.7 Requirements for vehicle
modifications to accommodate people with
disabilities.
* * * * *

(C) * *x %

(8) 49 CFR 571.202 and 571.202a, in
any case in which:

(i) A motor vehicle is modified to be
operated by a driver seated in a

wheelchair and no other seat is supplied
with the vehicle for the driver;

(ii) A motor vehicle is modified to
transport a right front passenger seated
in a wheelchair and no other right front
passenger seat is supplied with the
vehicle; or

(9)(d) For vehicles manufactured
before March 14, 2005, S4.3(b)(1) and
(2) of 49 CFR 571.202, in any case in
which the driver’s head restraint must
be modified to accommodate a driver
with a disability.

(ii) For vehicles manufactured on or
after March 14, 2005 and certified to
FMVSS No. 202, S4.2(b)(1) and (2) of 49
CFR 571.202, in any case in which the
head restraint must be modified to
accommodate a driver with a disability.

(iii) For vehicles manufactured on or
after March 14, 2005 and certified to
FMVSS No. 202a, S4.2.1(b) of 49 CFR
571.202a, in any case in which the head
restraint must be modified to
accommodate a driver or a front
outboard passenger with a disability.

(iv) For vehicles manufactured on or
after March 14, 2005 and certified to
FMVSS No. 202a, S4.2.2 of 49 CFR
571.202a, in any case in which the head
restraint must be modified to
accommodate a driver with a disability.

(v) For vehicles manufactured before
March 14, 2005 and certified to FMVSS
No. 202, S4.3 of 49 CFR 571.202, in any
case in which the head restraint of the
front passenger seat of a vehicle must be
modified or replaced by a device to
support or position the passenger’s head
or neck due to a disability.

(vi) For vehicles manufactured on or
after March 14, 2005 and certified to
FMVSS No. 202, S4.2 of 49 CFR
571.202, in any case in which the head
restraint of the front passenger seat of a
vehicle must be modified or replaced by
a device to support or position the
passenger’s head or neck due to a
disability.

(vii) For vehicles manufactured on or
after March 14, 2005 and certified to
FMVSS No. 202a, S4.2.1, S4.2.2, S4.2.3,
S4.2.4,54.2.5, S4.2.6, and S4.2.7 of 49
CFR 571.202a, in any case in which the
head restraint of the front passenger seat
of a vehicle must be modified or
replaced by a device to support or
position the passenger’s head or neck
due to a disability.

* * * * *

Issued on: July 29, 2011.
David L. Strickland,
Administrator.
[FR Doc. 2011-19802 Filed 8-3—-11; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 101126521-0640-2]
RIN 0648-XA616

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod for
American Fisheries Act Catcher/
Processors Using Trawl Gear in the
Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for Pacific cod by American
Fisheries Act (AFA) trawl catcher/
processors in the Bering Sea and
Aleutian Islands management area
(BSAI). This action is necessary to
prevent exceeding the 2011 Pacific cod
total allowable catch (TAC) specified for
AFA trawl catcher-processors in the
BSAL

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), August 1, 2011, through
2400 hrs, A.l.t., December 31, 2011.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2011 Pacific cod TAC allocated to
AFA trawl catcher/processors in the
BSAI is 4,682 metric tons (mt) as
established by the final 2011 and 2012
harvest specifications for groundfish in
the BSAI (76 FR 11139, March 1, 2011).

In accordance with §679.20(d)(1)(i)
and (d)(1)(ii)(B), the Administrator,
Alaska Region, NMFS (Regional
Administrator), has determined that the
2011 Pacific cod TAC allocated to AFA
trawl catcher/processors in the BSAI
will soon be reached. Therefore, the
Regional Administrator is establishing a
directed fishing allowance of 4,440 mt,
and is setting aside the remaining 242
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mt as bycatch to support other
anticipated groundfish fisheries. In
accordance with §679.20(d)(1)(iii), the
Regional Administrator finds that this
directed fishing allowance has been
reached. Consequently, NMFS is
prohibiting directed fishing for Pacific
cod by AFA trawl catcher/processors in
the BSAL

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.
Classification

This action responds to the best
available information recently obtained

from the fishery. The Assistant
Administrator for Fisheries, NOAA,

(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of Pacific cod by AFA
trawl catcher/processors in the BSAIL
NMFS was unable to publish a notice
providing time for public comment
because the most recent, relevant data
only became available as of July 29,
2011.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: August 1, 2011.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2011-19797 Filed 8-1-11; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 40

[NRC-2009-0079 and NRC-2011-0080]
RIN 3150-Al50

Domestic Licensing of Source

Material—Amendments/Integrated
Safety Analysis; Correction

AGENCY: Nuclear Regulatory
Commission.

ACTION: Extension of public comment
period and public meeting; correction.

materials related to the proposed rule
and proposed draft guidance document
can be found at http://
www.regulations.gov by searching on
Docket ID NRG-2009-0079 for the
proposed rule and Docket ID NRC-
2011-0080 for the proposed draft
guidance document.

Dated at Rockville, Maryland, this 29th day
of July 2011.

For the Nuclear Regulatory Commission.
Cindy Bladey,
Chief, Rules, Announcements and Directives
Branch, Division of Administrative Services,
Office of Administration.
[FR Doc. 2011-19726 Filed 8-3—11; 8:45 am]
BILLING CODE 7590-01-P

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is correcting a notice
appearing in the Federal Register on
July 27, 2011 (76 FR 44865), that
extended the public comment period
and provided a date for a public meeting
for the proposed rule, “Domestic
Licensing of Source Material—
Amendments/Integrated Safety
Analysis.” This action is necessary to
correct the date of the public meeting in
the DATES section, and to correct the
Docket ID information for accessing
publicly available documents related to
the proposed rule and draft guidance
document in the ADDRESSES section.
FOR FURTHER INFORMATION CONTACT:
Cindy Bladey, Chief, Rules,
Announcements and Directives Branch,
Office of Administration, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001; telephone: 301-492—
3667 or e-mail: Cindy.Bladey@nrc.gov.
SUPPLEMENTARY INFORMATION: On page
44865 of Federal Register document
2011-14060, published July 27, 2011
(76 FR 44865), in the third column,
under the section titled DATES, second
paragraph, “August 7, 2011” is
corrected to read “August 17, 2011.”
Also, on page 44866 of the same
document, in the first column, the last
bulleted item before the section titled
FOR FURTHER INFORMATION CONTACT is
removed and the following bulleted
item is added in its place:

e Federal Rulemaking Web site:
Public comments and supporting

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 870
[Docket No. FDA-2011-N-0526]
Effective Date of Requirement for

Premarket Approval for a Pacemaker
Programmer

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
require the filing of a premarket
approval application (PMA) or a notice
of completion of a product development
protocol (PDP) for the class III
preamendments device pacemaker
programmers. The agency is also
summarizing its proposed findings
regarding the degree of risk of illness or
injury designed to be eliminated or
reduced by requiring this device to meet
the statute’s approval requirements and
the benefits to the public from the use
of the devices. In addition, FDA is
announcing the opportunity for
interested persons to request that the
agency change the classification of the
aforementioned device based on new
information. This action implements
certain statutory requirements.

DATES: Submit either electronic or
written comments by November 2, 2011.
Submit requests for a change in
classification by August 19, 2011. FDA
intends that, if a final rule based on this
proposed rule is issued, anyone who

wishes to continue to market the device
will need to submit a PMA within 90
days of the effective date of the final
rule. Please see section XII of this
document for the effective date of any
final rule that may publish based on this
proposal.

ADDRESSES: You may submit comments,
identified by [Docket No. FDA-2011-N—
0526], by any of the following methods:

Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Written Submissions

Submit written submissions in the
following ways:

e Fax:301-827-6870.

e Mail/Hand delivery/Courier (for
paper, disk, or CD-ROM submissions):
Division of Dockets Management (HFA—
305), Food and Drug Administration,
5630 Fishers Lane, Rm. 1061, Rockville,
MD 20852.

Instructions: All submissions received
must include the agency name and
Docket Number and Regulatory
Information Number (RIN) (if a RIN
number has been assigned) for this
rulemaking. All comments received may
be posted without change to http://
www.regulations.gov, including any
personal information provided. For
additional information on submitting
comments, see the Comments heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov and insert the
docket number(s), found in brackets in
the heading of this document, into the
Search box and follow the prompts and/
or go to the Division of Dockets
Management, 5630 Fishers Lane, Rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Elias Mallis, Food and Drug
Administration, Center for Devices and
Radiological Health, 10903 New
Hampshire Ave., Bldg. 66, Rm. 1538,
Silver Spring, MD 20993, 301-796—
6216.

SUPPLEMENTARY INFORMATION:


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:Cindy.Bladey@nrc.gov
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I. Background—Regulatory Authorities

The Federal Food, Drug, and Cosmetic
Act (the FD&C Act), as amended by the
Medical Device Amendments of 1976
(the 1976 amendments) (Pub. L. 94—
295), the Safe Medical Devices Act of
1990 (the SMDA) (Pub. L. 101-629), and
the Food and Drug Administration
Modernization Act of 1997 (FDAMA)
(Pub. L. 105-115), the Medical Device
User Fee and Modernization Act of 2002
(Pub. L. 107-250), the Medical Devices
Technical Corrections Act (Pub. L. 108—
214), and the Food and Drug
Administration Amendments Act of
2007 (Pub. L. 110-85), establish a
comprehensive system for the regulation
of medical devices intended for human
use. Section 513 of the FD&C Act (21
U.S.C. 360c) established three categories
(classes) of devices, reflecting the
regulatory controls needed to provide
reasonable assurance of their safety and
effectiveness. The three categories of
devices are class I (general controls),
class II (special controls), and class III
(premarket approval).

Under section 513 of the FD&C Act,
devices that were in commercial
distribution before the enactment of the
1976 amendments, May 28, 1976
(generally referred to as preamendments
devices), are classified after FDA has: (1)
Received a recommendation from a
device classification panel (an FDA
advisory committee); (2) published the
panel’s recommendation for comment,
along with a proposed regulation
classifying the device; and (3) published
a final regulation classifying the device.
FDA has classified most
preamendments devices under these
procedures.

Devices that were not in commercial
distribution prior to May 28, 1976
(generally referred to as
postamendments devices) are
automatically classified by section
513(f) of the FD&C Act into class III
without any FDA rulemaking process.
Those devices remain in class III and
require premarket approval unless, and
until, the device is reclassified into class
I or IT or FDA issues an order finding the
device to be substantially equivalent, in
accordance with section 513(i) of the
FD&C Act, to a predicate device that
does not require premarket approval.
The agency determines whether new
devices are substantially equivalent to
predicate devices by means of
premarket notification procedures in
section 510(k) of the FD&C Act (21
U.S.C. 360(k)) and 21 CFR part 807.

A preamendments device that has
been classified into class III may be
marketed by means of premarket
notification procedures (510(k) process)

without submission of a PMA until FDA
issues a final regulation under section
515(b) of the FD&C Act (21 U.S.C.
360e(b)) requiring premarket approval.
Section 515(b)(1) of the FD&C Act (21
U.S.C. 360e(b)(1)) establishes the
requirement that a preamendments
device that FDA has classified into class
III is subject to premarket approval. A
preamendments class III device may be
commercially distributed without an
approved PMA or a notice of
completion of a PDP until 90 days after
FDA issues a final rule requiring
premarket approval for the device, or 30
months after final classification of the
device under section 513 of the FD&C
Act, whichever is later. Also, a
preamendments device subject to the
rulemaking procedure under section
515(b) of the FD&C Act is not required
to have an approved investigational
device exemption (IDE) (see 21 CFR part
812) contemporaneous with its
interstate distribution until the date
identified by FDA in the final rule
requiring the submission of a PMA for
the device. At that time, an IDE is
required only if a PMA has not been
submitted or a PDP completed.

Section 515(b)(2)(A) of the FD&C Act
provides that a proceeding to issue a
final rule to require premarket approval
shall be initiated by publication of a
notice of proposed rulemaking
containing: (1) The regulation; (2)
proposed findings with respect to the
degree of risk of illness or injury
designed to be eliminated or reduced by
requiring the device to have an
approved PMA or a declared completed
PDP and the benefit to the public from
the use of the device; (3) an opportunity
for the submission of comments on the
proposed rule and the proposed
findings; and (4) an opportunity to
request a change in the classification of
the device based on new information
relevant to the classification of the
device.

Section 515(b)(2)(B) of the FD&C Act
provides that if FDA receives a request
for a change in the classification of the
device within 15 days of the publication
of the notice, FDA shall, within 60 days
of the publication of the notice, consult
with the appropriate FDA advisory
committee and publish a notice denying
the request for change in reclassification
or announcing its intent to initiate a
proceeding to reclassify the device
under section 513(e) of the FD&C Act.
Section 515(b)(3) of the FD&C Act
provides that FDA shall, after the close
of the comment period on the proposed
rule and consideration of any comments
received, issue a final rule to require
premarket approval or publish a
document terminating the proceeding

together with the reasons for such
termination. If FDA terminates the
proceeding, FDA is required to initiate
reclassification of the device under
section 513(e) of the FD&C Act, unless
the reason for termination is that the
device is a banned device under section
516 of the FD&C Act (21 U.S.C. 360f).

If a proposed rule to require
premarket approval for a
preamendments device is finalized,
section 501(f)(2)(B) of the FD&C Act (21
U.S.C. 351(f)(2)(B)) requires that a PMA
or notice of completion of a PDP for any
such device be filed within 90 days of
the date of issuance of the final rule or
30 months after the final classification
of the device under section 513 of the
FD&C Act, whichever is later. If a PMA
or notice of completion of a PDP is not
filed by the later of the two dates,
commercial distribution of the device is
required to cease since the device would
be deemed adulterated under section
501(f) of the FD&C Act.

The device may, however, be
distributed for investigational use if the
manufacturer, importer, or other
sponsor of the device complies with the
IDE regulations. If a PMA or notice of
completion of a PDP is not filed by the
later of the two dates, and the device
does not comply with IDE regulations,
the device is deemed to be adulterated
within the meaning of section
501(f)(1)(A) of the FD&C Act, and
subject to seizure and condemnation
under section 304 of the FD&C Act (21
U.S.C. 334) if its distribution continues.
Shipment of devices in interstate
commerce will be subject to injunction
under section 302 of the FD&C Act (21
U.S.C. 332), and the individuals
responsible for such shipment will be
subject to prosecution under section 303
of the FD&C Act (21 U.S.C. 333). In the
past, FDA has requested that
manufacturers take action to prevent the
further use of devices for which no PMA
or PDP has been filed and may
determine that such a request is
appropriate for the class III devices that
are the subjects of this regulation.

The FD&C Act does not permit an
extension of the 90-day period after
issuance of a final rule within which an
application or a notice is required to be
filed. The House Report on the 1976
amendments states that:*“[t]he thirty
month grace period afforded after
classification of a device into class III
* * * js sufficient time for
manufacturers and importers to develop
the data and conduct the investigations
necessary to support an application for
premarket approval (H. Rept. 94-853,
94th Cong., 2d sess. 42 (1976)).”

The SMDA added section 515(i) to the
FD&C Act requiring FDA to review the
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classification of preamendments class III
devices for which no final rule requiring
the submission of PMAs has been
issued, and to determine whether or not
each device should be reclassified into
class I or class II or remain in class III.
For devices remaining in class III, the
SMDA directed FDA to develop a
schedule for issuing regulations to
require premarket approval. The SMDA
does not, however, prevent FDA from
proceeding immediately to rulemaking
under section 515(b) of the FD&C Act on
specific devices, in the interest of public
health, independent of the procedures
of section 515(i). Proceeding directly to
rulemaking under section 515(b) of the
FD&C Act is consistent with Congress’
objective in enacting section 515(i), i.e.,
that preamendments class III devices for
which PMAs have not been previously
required either be reclassified to class I
or class II or be subject to the
requirements of premarket approval.
Moreover, in this proposal, interested
persons are being offered the
opportunity to request reclassification of
any of the devices.

II. Dates New Requirements Apply

In accordance with section 515(b) of
the FD&C Act, FDA is proposing to
require that a PMA or a notice of
completion of a PDP be filed with the
agency for class III devices within 90
days after issuance of any final rule
based on this proposal. An applicant
whose device was legally in commercial
distribution before May 28, 1976, or
whose device has been found to be
substantially equivalent to such a
device, will be permitted to continue
marketing such class Il devices during
FDA'’s review of the PMA or notice of
completion of the PDP. FDA intends to
review any PMA for the device within
180 days, and any notice of completion
of a PDP for the device within 90 days
of the date of filing. FDA cautions that
under section 515(d)(1)(B)(i) of the
FD&C Act, the agency may not enter
into an agreement to extend the review
period for a PMA beyond 180 days
unless the agency finds that “the
continued availability of the device is
necessary for the public health.”

FDA intends that under 21 CFR
812.2(d), the preamble to any final rule
based on this proposal will state that, as
of the date on which the filing of a PMA
or a notice of completion of a PDP is
required to be filed, the exemptions
from the requirements of the IDE
regulations for preamendments class III
devices in 21 CFR 812.2(c)(1) and (c)(2)
will cease to apply to any device that is:
(1) Not legally on the market on or
before that date, or (2) legally on the
market on or before that date but for

which a PMA or notice of completion of
a PDP is not filed by that date, or for
which PMA approval has been denied
or withdrawn.

If a PMA or notice of completion of
a PDP for a class III device is not filed
with FDA within 90 days after the date
of issuance of any final rule requiring
premarket approval for the device,
commercial distribution of the device
must cease. The device may be
distributed for investigational use only
if the requirements of the IDE
regulations are met. The requirements
for significant risk devices include
submitting an IDE application to FDA
for its review and approval. An
approved IDE is required to be in effect
before an investigation of the device
may be initiated or continued under 21
CFR 812.30. FDA, therefore, cautions
that IDE applications should be
submitted to FDA at least 30 days before
the end of the 90-day period after the
issuance of the final rule to avoid
interrupting investigations.

II1. Proposed Findings With Respect to
Risks and Benefits

As required by section 515(b) of the
FD&C Act, FDA is publishing its
proposed findings regarding: (1) The
degree of risk of illness or injury
designed to be eliminated or reduced by
requiring that this device have an
approved PMA or a declared completed
PDP, and (2) the benefits to the public
from the use of the device.

These findings are based on the
reports and recommendations of the
advisory committee (panel) for the
classification of this device along with
information submitted in response to
the 515(i) Order (74 FR 16214, April 9,
2009), and any additional information
that FDA has encountered. Additional
information regarding the risks as well
as classification associated with this
device type can be found in the
following proposed and final rules and
notices published in the Federal
Register: 44 FR 13382, March 9, 1979;
45 FR 7907-7971, February 5, 1980; and
52 FR 17736, May 11, 1987.

IV. Device Subject to This Proposal—
Pacemaker Programmers (21 CFR
870.3700)

A. Identification

A pacemaker programmer is a device
used to change noninvasively one or
more of the electrical operating
characteristics of a pacemaker.

B. Summary of Data

The Cardiovascular Device
Classification Panel recommended that
this device be classified as class III

because the panel also recommended
that pacemakers be classified into class
III. The panel believed that premarket
approval was necessary to assure the
safety and effectiveness of pacemakers,
which are life-supporting devices, and
that the same level of control was
necessary for both devices because
pacemaker programmers must be
designed to operate with a specific
pacemaker as a system. The panel
believed that general controls alone
would not provide sufficient control
over the performance characteristics of
this device, that a performance standard
would not provide reasonable assurance
of the safety and effectiveness of the
device, and, moreover, that there are
insufficient data to establish a standard
to provide such assurance.
Consequently, the panel believed that
premarket approval was necessary to
assure the safety and effectiveness of the
device. FDA continues to agree with the
panel’s recommendation.

C. Risks to Health

1. Cardiac arrhythmias or electrical
shock: Excessive electrical leakage
current can disturb the normal
electrophysiology of the heart, leading
to the onset of cardiac arrhythmias.

2. Improper pacemaker operation:
Inadequate design of the device’s
programming function can cause the
pacemaker to lose its sensing or pacing
ability, or to pace at an improper rate.

3. Misdiagnosis: Inadequate design of
the device’s ability to sense pacemaker
function can lead to the generation of
inaccurate diagnostic data. If inaccurate
diagnostic data are used in managing
the patient, the physician may prescribe
a course of treatment that places the
patient at risk unnecessarily.

4. Inability to change pacing therapy:
Inadequate matching of the programmer
to the pacemaker could lead to a
situation where the pacemaker could
not be programmed, thereby preventing
a needed change in pacing therapy and
placing the patient at risk unnecessarily.

V. PMA Requirements

A PMA for this device must include
the information required by section
515(c)(1) of the FD&C Act. Such a PMA
should also include a detailed
discussion of the risks identified
previously, as well as a discussion of
the effectiveness of the device for which
premarket approval is sought. In
addition, a PMA must include all data
and information on: (1) Any risks
known, or that should be reasonably
known, to the applicant that have not
been identified in this document; (2) the
effectiveness of the device that is the
subject of the application; and (3) full
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reports of all preclinical and clinical
information from investigations on the
safety and effectiveness of the device for
which premarket approval is sought.

A PMA must include valid scientific
evidence to demonstrate reasonable
assurance of the safety and effectiveness
of the device for its intended use (see 21
CFR 860.7(c)(2)). Valid scientific
evidence is “‘evidence from well-
controlled investigations, partially
controlled studies, studies and objective
trials without matched controls, well-
documented case histories conducted by
qualified experts, and reports of
significant human experience with a
marketed device, from which it can
fairly and responsibly be concluded by
qualified experts that there is reasonable
assurance of the safety and effectiveness
of a device under its conditions of use.

* * *Isolated case reports, random
experience, reports lacking sufficient
details to permit scientific evaluation,
and unsubstantiated opinions are not
regarded as valid scientific evidence to
show safety or effectiveness.” (21 CFR
860.7(c)(2))

VI. PDP Requirements

A PDP for this device may be
submitted in lieu of a PMA, and must
follow the procedures outlined in
section 515(f) of the FD&C Act. A PDP
must provide: (1) A description of the
device, (2) preclinical trial information
(if any), (3) clinical trial information (if
any), (4) a description of the
manufacturing and processing of the
device, (5) the labeling of the device,
and (6) all other relevant information
about the device. In addition, the PDP
must include progress reports and
records of the trials conducted under
the protocol on the safety and
effectiveness of the device for which the
completed PDP is sought.

VII. Opportunity To Request a Change
in Classification

Before requiring the filing of a PMA
or notice of completion of a PDP for a
device, FDA is required by section
515(b)(2)(A)(i) through (b)(2)(A)(iv) of
the FD&C Act and 21 CFR 860.132 to
provide an opportunity for interested
persons to request a change in the
classification of the device based on
new information relevant to the
classification. Any proceeding to
reclassify the device will be under the
authority of section 513(e) of the FD&C
Act.

A request for a change in the
classification of this device is to be in

the form of a reclassification petition
containing the information required by
§860.123, including new information
relevant to the classification of the
device.

The agency advises that to ensure
timely filing of any such petition, any
request should be submitted to the
Division of Dockets Management (see
ADDRESSES) and not to the address
provided in § 860.123(b)(1). If a timely
request for a change in the classification
of these devices is submitted, the agency
will, within 60 days after receipt of the
petition, and after consultation with the
appropriate FDA resources, publish an
order in the Federal Register that either
denies the request or gives notice of its
intent to initiate a change in the
classification of the device in
accordance with section 513(e) of the
FD&C Act and 21 CFR 860.130 of the
regulations.

VIII. Environmental Impact

The agency has determined under 21
CFR 25.30(h) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

IX. Analysis of Impacts

FDA has examined the impacts of the
proposed rule under Executive Order
12866 and the Regulatory Flexibility Act
(5 U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4). Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
agency believes that this proposed rule
is not a significant regulatory action as
defined by the Executive order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. There has been only one 510(k)
submission assigned to this product
code within the past 15 years. Upon
review of this record, the agency
determined that this was done in error,
which has been corrected. Accordingly,
since it has been determined that all of
the affected devices have fallen into
disuse; FDA has concluded that there is

little or no interest in marketing these
devices in the future. Therefore, the
agency proposes to certify that the
proposed rule, if issued as a final rule,
would not have a significant economic
impact on a substantial number of small
entities. We specifically request detailed
comment regarding the appropriateness
of our assumptions regarding the
potential economic impact of this
proposed rule.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing “any rule that
includes any Federal mandate that may
result in the expenditure by State, local
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $136
million, using the most current (2010)
Implicit Price Deflator for the Gross
Domestic Product. FDA does not expect
this proposed rule to result in any 1-
year expenditure that would meet or
exceed this amount.

FDA proposes to certify that this
proposed rule, if issued as a final rule,
would not have a significant economic
impact. We base this determination on
an analysis of registration and listing
and other data for the device. There
have been no 510(k) submissions for
pacemaker programmers since 1995
with the exception of one 510(k)
submission cleared in 2009 for a Pacing
System Analyzer cleared for use with a
PMA approved programmer. This
device was inappropriately reviewed as
a 510(k) submission, because this device
should have been regulated under PMA.
Programmers currently marketed are
capable of programming all implantable
cardiac devices including pacemakers
and defibrillators. Because these
programmers interact with products
covered under several class III product
codes including adaptive rate
pacemakers (LWP); implantable
defibrillators (LWS); cardiac
resynchronization pacemakers (CRT-P,
NKE) and implantable defibrillators
(CRT-D, NIK) they have been entirely
reviewed within the PMA program for
more than a decade.

This information is summarized in
table 1 below as follows:
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TABLE 1—SUMMARY OF ELECTRONIC REGISTRATION AND LISTING INFORMATION
510(K) or Replaced
Device name Product code PMA? Last listed Last marketed by approved
’ technology?
Pacemaker Programmer ...........ccccocerviiiiiniiniiceee e KRG 510(k) 2011 1990s Yes

Based on our review of electronic
product registration and listing and
other data, FDA concludes that there is
currently little or no interest in
marketing the affected devices and that
the proposed rule would not have a
significant economic impact. We
specifically request detailed comment
regarding the appropriateness of our
assumptions regarding the potential
economic impact of this proposed rule.

X. Federalism

FDA has analyzed this proposed rule
in accordance with the principles set
forth in Executive Order 13132. FDA
has determined that the proposed rule,
if finalized, would not contain policies
that would have substantial direct
effects on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.
Accordingly, the agency tentatively
concludes that the proposed rule does
not contain policies that have
federalism implications as defined in
the Executive order and, consequently,
a federalism summary impact statement
is not required.

XI. Paperwork Reduction Act of 1995

This proposed rule refers to
previously approved collections of
information found in FDA regulations.
These collections of information are
subject to review by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520). The collections
of information in 21 CFR part 812 have
been approved under OMB Control No.
0910-0078; the collections of
information in 21 CFR part 807 subpart
E have been approved under OMB
Control No. 0910-0120; the collections
of information in 21 CFR 814 subpart B
have been approved under OMB Control
No. 0910-0231; and the collections of
information under 21 CFR 801 have
been approved under OMB Control No.
0910-0485.

XII. Proposed Effective Date

FDA is proposing that any final rule
based on this proposal become effective
on the date of its publication in the
Federal Register or at a later date if
stated in the final rule.

XIII. Comments

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) either electronic or written
comments regarding this document. It is
only necessary to send one set of
comments. It is no longer necessary to
send two copies of mailed comments.
Identify comments with the docket
number found in brackets in the
heading of this document. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.

List of Subjects in 21 CFR Part 870

Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, it is proposed that
21 CFR part 870 be amended as follows:

PART 870—CARDIOVASCULAR
DEVICES

1. The authority citation for 21 CFR
part 870 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 371.

2. Section 870.3700 is amended by
revising paragraphs (a) and (c) to read as
follows:

§870.3700 Pacemaker programmers.

(a) Identification. A pacemaker
programmer is a device used to
noninvasively change one or more of the
electrical operating characteristics of a
pacemaker.

(b] * k%

(c) Date PMA or notice of completion
of PDP is required. A PMA or notice of
completion of a PDP is required to be
filed with the Food and Drug
Administration on or before November
2, 2011, for any pacemaker programmer
that was in commercial distribution
before May 28, 1976, or that has, on or
before November 2, 2011, been found to
be substantially equivalent to any
pacemaker programmer that was in
commercial distribution before May 28,
1976. Any other pacemaker programmer
shall have an approved PMA or
declared completed PDP in effect before
being placed in commercial
distribution.

Dated: July 29, 2011.
Nancy K. Stade,

Deputy Director for Policy, Center for Devices
and Radiological Health.

[FR Doc. 2011-19733 Filed 8-3—11; 8:45 am]
BILLING CODE P

DEPARTMENT OF THE INTERIOR

National Indian Gaming Commission

25 CFR Chapter llI

Regulatory Review Schedule;
Cancellation of Consultation Meetings

AGENCY: National Indian Gaming
Commission.

ACTION: Notice.

SUMMARY: On November 18, 2010, the
National Indian Gaming Commission
(NIGC) issued a Notice of Inquiry and
Notice of Consultation advising the
public that the NIGC was conducting a
comprehensive review of its regulations
and requesting public comment on the
process for conducting the regulatory
review. On April 4, 2011, after holding
eight consultations and reviewing all
comments, NIGC published a Notice of
Regulatory Review Schedule setting out
a consultation schedule and process for
review. The purpose of this document is
to cancel four scheduled tribal
consultations.

DATES: See SUPPLEMENTARY INFORMATION
below for dates and locations of
cancelled consultations.

FOR FURTHER INFORMATION CONTACT: Lael
Echo-Hawk, National Indian Gaming
Commission, 1441 L Street NW., Suite
9100 Washington, DC 20005.
Telephone: 202-632-7003; e-mail:
reg.review@nigc.gov.

SUPPLEMENTARY INFORMATION: On
November 18, 2010, the National Indian
Gaming Commission (NIGC) issued a
Notice of Inquiry and Notice of
Consultation advising the public that it
was conducting a review of its
regulations promulgated to implement
25 U.S.C. 2701-2721 of the Indian
Gaming Regulatory Act (IGRA) and
requesting public comment on the
process for conducting the regulatory
review. On April 4, 2011, after holding
eight consultations and reviewing all
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comments, NIGC published a Notice of
Regulatory Review Schedule in the
Federal Register setting out
consultation schedules and review
processes. (76 FR 18457, April 4, 2011).

The Commission’s regulatory review
process establishes a tribal consultation
schedule with a description of the
regulation groups to be covered at each
consultation. This document advises the

public that the following tribal
consultations have been cancelled.

. : Regulation
Consultation date Event Location group(s)
August 25-26, 2011 .....ccoociiiiiiieeeee, NIGC Consultation—Southwest ............. Wild Horse Resort Casino, Scottsdale, 1,2,3,4,5
AZ.
September 19-20, 2011 ... NIGC Regional Training .........cccccceveeneene Sky Ute Casino Resort Ignacio, CO ...... 3,4,5
September 27-28, 2011 ... NIGC Consultation—Northeast .... Turning Stone Casino, NY .......ccccoeeeee. 3,5
November 7-12, 2011 .....ccoeeviiiniiiieene USET Annual Meeting ......c.ccceeevrveenen. Mississippi Choctaw, MS .............cccc..... 3,4,5

For additional information on
consultation locations and times, please
refer to the Web site of the National
Indian Gaming Commission, http://
Www.nigc.gov.

Dated: August 1, 2011, Washington, DC.
Tracie L. Stevens,

Chairwoman.

Steffani A. Cochran,
Vice-Chairwoman.

Daniel J. Little,

Associate Commissioner.

[FR Doc. 2011-19808 Filed 8—-3-11; 8:45 am]
BILLING CODE P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2011-0623; FRL-9448-1]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; Preconstruction Permitting
Requirements for Electric Generating
Stations in Maryland

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a State Implementation Plan (SIP)
revision submitted by the Maryland
Department of the Environment (MDE)
on May 13, 2011 and July 15, 2011. This
SIP revision revises and supplements
the preconstruction permitting
requirements for electric generating
stations that are required to receive a
Certificate of Public Convenience and
Necessity (CPCN) from the Maryland
Public Service Commission (PSC) before
commencing construction. The SIP
revision also requires electric generating
stations to obtain a preconstruction
permit from the MDE when a CPCN is
not required under the PSC regulations
and statutes. This action is being taken
under the Clean Air Act (CAA).

DATES: Written comments must be
received on or before September 6,
2011.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03-0OAR-2011-0623 by one of the
following methods:

1. http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

2. E-mail: cox.kathleen@epa.gov.

3. Mail: EPA-R03-OAR-2011-0623,
Ms. Kathleen Cox, Associate Director,
Office of Permits and Air Toxics,
3AP10, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

4. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2011—
0623. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “‘anonymous access”’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your

name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy
during normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the Maryland Department of
the Environment, 1800 Washington
Boulevard, Suite 705, Baltimore,
Maryland 21230.

FOR FURTHER INFORMATION CONTACT:
David Talley at 215-814—2117, or by
e-mail at talley.david@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, whenever
“we,” “us,” or “our” is used, we mean
EPA. EPA is proposing approval of this
SIP revision because it corrects the
deficiencies in the Maryland SIP and
eliminates inconsistencies between
State statutory and regulatory
requirements for preconstruction
permitting for electric generating
stations in Maryland. It will also ensure
that the SIP is adequate to prevent
significant deterioration of air quality in
areas designated as attainment or
unclassifiable as required by Sections
110(a) and 161 of the CAA and 40 CFR
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51.166, and will ensure that the SIP
provides for the attainment and
maintenance of the National Ambient
Air Quality Standards (NAAQS).

Table of Contents

1. Background

II. Summary of SIP Revision

III. Proposed Action

IV. Statutory and Executive Order Reviews

I. Background

On May 13, 2011, MDE submitted a
SIP revision request (#11-01) to EPA.
The MDE is the State agency designated
by the Governor of the State of
Maryland as the official State agency
responsible for implementing the CAA.
The Maryland PSC is an agent of the
State of Maryland and is an
independent unit in the Executive
Branch of the government of the State of
Maryland. The PSC regulates public
utilities including generating stations
owned by electric companies doing
business in Maryland and is empowered
by the State of Maryland to issue
Certificates of Public Convenience and
Necessity (CPCN) for the construction
and modification of electric generating
stations.

Section 110(a)(2)(C) of the CAA
requires the State’s SIP to have a
program for regulation of construction
and modification of sources. This
includes the Prevention of Significant
Deterioration (PSD) and nonattainment
New Source Review (NSR) programs as
required by Parts C and D of Title I of
the CAA to assure that the NAAQS are
protected. Electric generating stations in
Maryland are required to obtain a CPCN
from the PSC prior to construction or
modification. We are proposing to
approve the May 13, 2011 SIP revision
that requires electric generating stations
to obtain a CPCN prior to construction.
This SIP revision also requires that all
of the air quality provisions that would
otherwise be incorporated into a permit
to construct or an approval issued by
MDE must be contained in a CPCN
issued by the PSC.

II. Summary of SIP Revision

As provided in Environment Article
2, 2—402(3), Annotated Code of
Maryland, electric generating stations
that are not required to obtain a CPCN
from the PSC for any reason remain
subject to MDE’s preconstruction
permitting requirements. However, the
current SIP-approved regulations at
COMAR 26.11.02.09 and .10 exempt all
electric generating stations constructed
or modified by electric generating
companies from MDE’s permitting
regulations. These regulations are
inconsistent with the statutory

provision in that they do not preserve
MDE’s permitting authority for electric
generating stations that are not required
to obtain a CPCN. We are proposing to
approve the SIP revision submitted by
MDE on May 13, 2011 to include
updated provisions at COMAR
26.11.02.09 and .10.

For the first time, MDE is also
submitting for the approval into its SIP,
Public Utility Companies Article, 7-205,
7—-207, 7-207.1 and 7-208, Annotated
Code of Maryland as well as the PSC
regulations at COMAR 20.79.01.01, .02,
.06 and .07, COMAR 20.79.02.01, .02,
and .03, and COMAR 20.79.03.01 and
.02. The Public Utility Companies
Article’s provisions and the associated
PSC regulations govern more than CAA
requirements and air quality issues.
Therefore, we are proposing to approve
into the SIP only those regulatory and
statutory provisions that govern the PSC
process which are necessary to
implement CAA requirements, and are
taking no action on those portions of
Maryland’s May 13, 2001 submittal
which are unrelated to requirements of
the CAA The technical support
document (TSD) included in the docket
for this proposed rulemaking action
specifies those provisions of the May 13,
2011 SIP revision request that are being
proposed for approval into the SIP. The
TSD also specifies those provisions
upon which EPA is taking no action.

This SIP revision, when approved,
will correct deficiencies within the
current Maryland SIP and will allow
Maryland’s programs for the permitting
of electric generating stations to meet
the applicable requirements of the CAA
and Federal regulations.

As previously stated, the May 13,
2011 SIP revision request includes
(among other requirements) Title 20,
Subtitle 79, Chapter 01, paragraph .07
Waivers and Modifications and Title 20,
Subtitle 79, Chapter 02 paragraph .03
Proceedings on the Application,
specifically subparagraph C. Phased
Proceedings Requests. On July 15, 2011,
Secretary Robert M. Summers of MDE
submitted a letter to Shawn M. Garvin,
Regional Administrator of EPA Region
III to supplement the May 13, 2011 SIP
revision request. The July 15, 2011 letter
provides assurances that when the PSC
implements these regulatory provisions,
MDE, pursuant to its authority under
the Public Utility Companies Article,
Subsection 7—-208, paragraph (f), will
ensure that no waivers, modifications or
phased applications are issued or
accepted by the PSC that do not comply
with all applicable requirements of the
Federal Clean Air Act and Federal
regulations. We are proposing to make
this letter part of the Maryland SIP.

III. Proposed Action

EPA is proposing to approve the SIP
revision request submitted by MDE on
May 13, 2011 as supplemented on July
15, 2011, regarding the preconstruction
permitting requirements for electric
generating stations because it satisfies
the applicable provisions of the CAA
and associated Federal regulations. We
are soliciting public comments on the
issues discussed in this document.
These comments will be considered
before taking final action.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
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appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed rule for
clarifying the statutes and regulations in
the Maryland State Implementation Plan
for the preconstruction permitting
requirements for electric generating
stations in Maryland does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on Tribal governments or preempt
Tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: July 22, 2011.
W.C. Early,
Acting Regional Administrator, Region III.
[FR Doc. 2011-19799 Filed 8-3—11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[Docket No. EPA-R02-OAR-2011-0499;
FRL-9448-3]

Approval and Promulgation of
Implementation Plans; Reasonably
Available Control Technology for
Oxides of Nitrogen for a Specific
Source in the State of New Jersey

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
revision to the State Implementation
Plan (SIP) for ozone submitted by the
State of New Jersey. This SIP revision
consists of a source-specific reasonably
available control technology (RACT)
determination for controlling oxides of
nitrogen from the stationary
reciprocating, diesel fuel fired, internal
combustion engines operated by the
Naval Weapons Station Earle located in
Colts Neck, New Jersey. This action
proposes an approval of the source-
specific RACT determination that was

made by New Jersey in accordance with
the provisions of its regulation to help
meet the national ambient air quality
standard for ozone. The intended effect
of this proposed rule is to approve
source-specific emissions limitations
required by the Clean Air Act.

DATES: Comments must be received on
or before September 6, 2011.

ADDRESSES: Submit your comments,
identified by Docket Number EPA-R02—
OAR-2011-0499, by one of the
following methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e E-mail: Werner.Raymond@epa.gov.

e Fax:212-637-3901.

e Mail: Raymond Werner, Chief, Air
Programs Branch, Environmental
Protection Agency, Region 2 Office, 290
Broadway, 25th Floor, New York, New
York 10007-1866.

e Hand Delivery: Raymond Werner,
Chief, Air Programs Branch,
Environmental Protection Agency,
Region 2 Office, 290 Broadway, 25th
Floor, New York, New York 10007—
1866. Such deliveries are only accepted
during the Regional Office’s normal
hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30
excluding Federal holidays.

Instructions: Direct your comments to
Docket No. EPA-R02—OAR- 2011-0499.
EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to

technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters or any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region II Office, Air Programs Branch,
290 Broadway, 25th Floor, New York,
New York 10007-1866. EPA requests, if
at all possible, that you contact the
individual listed in the FOR FURTHER
INFORMATION CONTACT section to view
the hard copy of the docket. You may
view the hard copy of the docket
Monday through Friday, 8 a.m. to
4 p.m., excluding Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Raymond K. Forde, Air Programs
Branch, Environmental Protection
Agency, 290 Broadway, 25th Floor, New
York, New York 10007-1866, (212) 637—
3716 or Forde.Raymond@epa.gov.
SUPPLEMENTARY INFORMATION:

Table of Contents

I. EPA’s Proposed Action
A. What action is EPA proposing today?
B. Why is EPA proposing this action?
C. What are the Clean Air Act requirements
for NOx RACT?
D. What is EPA’s evaluation of New
Jersey’s SIP revision?
II. New Jersey’s SIP Revision
A. What are New Jersey’s NOx RACT
requirements?
B. What are New Jersey’s facility specific
NOx RACT requirements?
C. When was New Jersey’s RACT
determination proposed and adopted?
D. When was New Jersey’s proposed SIP
revision submitted to EPA?
III. Conclusion
VI. Statutory and Executive Order Reviews

I. EPA’s Proposed Action

A. What action is EPA proposing today?

EPA is proposing to approve New
Jersey’s revision to the ozone State
Implementation Plan (SIP) submitted on
May 14, 2009. This SIP revision relates
to New Jersey’s NOx RACT
determination for the Naval Weapons
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Station Earle (NWSE) facility located in
Colts Neck, New Jersey, Monmouth
County. The facility contains two
stationary reciprocating, diesel fuel
fired, internal combustion engines—one
existing and one new engine.

B. Why is EPA proposing this action?

EPA is proposing this action to:

¢ Give the public the opportunity to
submit comments on EPA’s proposed
action, as discussed in the DATES and
ADDRESSES sections.

¢ Fulfill New Jersey’s and EPA’s
requirements under the Clean Air Act
(Act).

e Make New Jersey’s RACT
determination federally enforceable.

C. What are the Clean Air Act
requirements for NOx RACT?

The Act requires certain states to
develop RACT regulations for stationary
sources of NOx and to provide for the
implementation of the required
measures as soon as practicable. Under
the Act, the definition of a major
stationary source is based on the tons
per year (tpy) of air pollution a source
emits and the quality of the air in the
area of a source. In ozone transport
regions, attainment/unclassified areas as
well as marginal and moderate ozone
attainment areas, a major stationary
source for NOx is considered to be one
which emits or has the potential to emit
100 tpy or more of NOx and is subject
to the requirements of a moderate
nonattainment area. New Jersey is
within the Northeast ozone transport
region, established by section 184(a) of
the Act, and has defined a major
stationary source of NOx as a source
which has the potential to emit 25 tpy,
the level set for severe nonattainment
areas. For detailed information on the
Act requirements for NOx RACT, see the
Technical Support Document (TSD)
prepared in support of this proposed
action. A copy of the TSD is available
upon request from the EPA Regional
Office listed in the ADDRESSES section or
it can be viewed at http://
www.regulations.gov.

D. What is EPA’s evaluation of New
Jersey’s SIP revision?

EPA has determined that New Jersey’s
proposed SIP revision for the NOx
RACT determination for NWSE’s
engines is consistent with New Jersey’s
NOx RACT regulation and EPA’s
guidance. EPA’s basis for evaluating
New Jersey’s proposed SIP revision is
whether it meets the SIP requirements
described in section 110 of the Act. EPA
has determined that New Jersey’s
proposed SIP revision will not interfere
with any applicable requirement

concerning attainment and reasonable
further progress, or any other applicable
requirement of the Act.

After reviewing New Jersey’s SIP
revision submittal, EPA found it
administratively and technically
complete. EPA has determined that the
NOx emission limits identified in New
Jersey’s Conditions of Approval
document represent RACT for NWSE’s
engines. The conditions contained in
the Conditions of Approval document
currently specify emissions limits, work
practice standards, testing, monitoring,
and recordkeeping/reporting
requirements. These conditions are
consistent with the NOx RACT
requirements specified in Subchapter 19
of Chapter 27, Title 7 of the New Jersey
Administrative Code and conform to
EPA NOx RACT guidance. More
specifically, EPA proposes to approve
the current Conditions of Approval
document which includes the following,
to limit the:

1. NOx emissions rate from each
engine to 11.3 g/bhp-hr,

2. Total NOx emissions rate while
combusting 100% distillate oil to 4.67
tons per year for both engines
combined,

3. Combined hours of operation for
both engines to less than 675 hours per
year,

4. Operation of each engine to 75%
load or less, and

5. Annual fuel usage to 20,047.50
gallons per year combined for both
engines.

In addition, the Conditions of
Approval specify the NOx emissions
limits, combustion process adjustments
mentioned above, emission testing,
monitoring, recordkeeping and
reporting requirements, which States
and sources will need to provide for
through the Title V permitting process.

II. New Jersey’s SIP Revision

A. What are New Jersey’s NOx RACT
requirements?

New Jersey’s NOx RACT requirements
are contained in Subchapter 19 entitled
“Control of Oxides of Nitrogen”, of
Chapter 27, Title 7 of the New Jersey
Administrative Code. New Jersey has
made numerous revisions to Subchapter
19 since the original SIP submission.
The current SIP approved version of
Subchapter 19 was approved by EPA on
August 3, 2010 (75 FR 45483).

B. What are New Jersey’s facility-specific
NOx RACT requirements?

Section 19.13 of New Jersey’s
regulation establishes a procedure for a
case-by-case determination of what
represents RACT for a major NOx

facility, item of equipment, or source
operation. This procedure applies to
facilities considered major for NOx,
which are in one of the following two
situations: (1) If the NOx facility
contains any source operation or item of
equipment of a category not listed in
section 19.2(b) or (c) which has the
potential to emit more than 10 tons of
NOx per year, or (2) if the owner or
operator of a source operation or item of
equipment of a category listed in section
19.2(b) or (c) seeks approval of an
alternative maximum allowable
emission rate. This proposal relates to a
facility in the second situation listed
above.

New Jersey’s procedure requires
either submission of a NOx control plan,
if specific emission limitations do not
apply to the specific source, or
submission of a request for an
alternative maximum allowable
emission rate if specific emission
limitations do apply to the specific
source. In either case, the owners/
operators must include a technical and
economic feasibility analysis of the
possible alternative control measures.
Also, in either case, Subchapter 19
requires that New Jersey establish
emission limits which rely on a RACT
determination specific to the facility.
The resulting NOx control plan or
alternative maximum allowable
emission rate must be submitted to EPA
for approval as a SIP revision.

C. When was New Jersey’s RACT
determination proposed and adopted?

New Jersey’s RACT determination
was proposed on January 16, 2009, with
the public comment period ending
February 16, 2009. New Jersey adopted
the RACT determination on May 12,
2009 and supplemented this
information on May 21, 2009.

D. When was New Jersey’s SIP revision
submitted to EPA?

New Jersey’s SIP revision was
submitted to EPA on May 14, 2009 and
supplementary information was
provided on May 21, 2009. EPA
determined that the submittal was
administratively and technically
complete on July 13, 2009.

III. Conclusion

EPA is proposing to approve the New
Jersey SIP revision for an alternative
RACT emission limit determination for
the NWSE’s engines which includes
source-specific NOx emissions limits for
the engines, combustion process
adjustments, emission testing,
monitoring, recordkeeping and
reporting requirements. EPA will
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consider all comments submitted prior
to any final rulemaking action.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country

located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements.

Authority: 42 U.S.C. 7401 et seq.

Dated: July 26, 2011.
Judith A. Enck,
Regional Administrator, Region 2.
[FR Doc. 2011-19798 Filed 8-3—11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2011-0462; FRL-9437-7]
Revisions to the California State

Implementation Plan; South Coast Air
Quality Management District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a revision to the South Coast Air Quality
Management District portion of the
California State Implementation Plan
(SIP). This revision concerns volatile
organic compound (VOC) emissions
from polymeric cellular foam product
manufacturing operations. We are
proposing to approve a local rule to
regulate these emission sources under
the Clean Air Act as amended in 1990
(CAA).

DATES: Any comments on this proposal
must arrive by September 6, 2011.
ADDRESSES: Submit comments,
identified by docket number EPA-R09—
OAR-2011-0462, by one of the
following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions.

2. E-mail: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at http://www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that

you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
http://www.regulations.gov or e-mail.
http://www.regulations.gov is an
“anonymous access” system, and EPA
will not know your identity or contact
information unless you provide it in the
body of your comment. If you send e-
mail directly to EPA, your e-mail
address will be automatically captured
and included as part of the public
comment. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: Generally, documents in the
docket for this action are available
electronically at http://
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed at
http://www.regulations.gov, some
information may be publicly available
only at the hard copy location (e.g.,
copyrighted material, large maps), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT: Mae
Wang, EPA Region IX, (415) 947-4124,
wang.mae@epa.gov.

SUPPLEMENTARY INFORMATION: This
proposal addresses the following local
rule: South Coast Air Quality
Management District Rule 1175, Control
of Emissions from the Manufacturing of
Polymeric Cellular (Foam) Products. In
the Rules and Regulations section of this
Federal Register, we are approving this
local rule in a direct final action without
prior proposal because we believe these
SIP revisions are not controversial. If we
receive adverse comments, however, we
will publish a timely withdrawal of the
direct final rule and address the
comments in subsequent action based
on this proposed rule. Please note that
if we receive adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
we may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

We do not plan to open a second
comment period, so anyone interested
in commenting should do so at this
time. If we do not receive adverse
comments, no further activity is
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planned. For further information, please
see the direct final action.

Dated: June 21, 2011.
Jared Blumenfeld,
Regional Administrator, Region IX.
[FR Doc. 2011-19393 Filed 8—-3-11; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

46 CFR Part 401
[USCG—2011-0328]
RIN 1625-AB70

2012 Rates for Pilotage on the Great
Lakes

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes
adjustments to the rates for pilotage
services on the Great Lakes, which were
last amended in February 2011. The
proposed adjustments would establish
new base rates and are made in
accordance with a required full
ratemaking procedure. They result in an
average decrease of approximately 4
percent from the rates established in
February 2011. This rulemaking
promotes the Coast Guard’s strategic
goal of maritime safety.

DATES: Comments and related material
must be submitted on or before October
3, 2011.

ADDRESSES: You may submit comments
identified by docket number USCG—
2011-0328 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M=30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed

rule, call or e-mail Mr. Todd Haviland,
Management & Program Analyst, Office
of Great Lakes Pilotage, Commandant
(CG—5522), Coast Guard; telephone 202—
372-2037, e-mail
Todd.A.Haviland@uscg.mil, or fax 202—
372-1909. If you have questions on
viewing or submitting material to the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202-366-9826.

SUPPLEMENTARY INFORMATION:
Table of Contents for Preamble

I. Public Participation and Request for
Comments
A. Submitting Comments
B. Viewing Comments and Documents
C. Privacy Act
D. Public Meeting
II. Abbreviations
I1I. Basis and Purpose
IV. Background
V. Discussion of Proposed Rule
A. Summary
B. Discussion of Methodology
VI. Regulatory Analyses
A. Executive Order 12866 and Executive
Order 13563
B. Small Entities
C. Assistance for Small Entities
D. Collection of Information
E. Federalism
F. Unfunded Mandates Reform Act
G. Taking of Private Property
H. Civil Justice Reform
I. Protection of Children
J. Indian Tribal Governments
K. Energy Effects
L. Technical Standards
M. Environment

I. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

A. Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2011-0328),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online or by fax, mail, or hand
delivery, but please use only one of
these means. We recommend that you
include your name and a mailing
address, an e-mail address, or a phone
number in the body of your document
so that we can contact you if we have
questions regarding your submission.

To submit your comment online, go to
http://www.regulations.gov, click on the

“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule” and insert
“USCG-2011-0328" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 8% by 11
inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope.

We will consider all comments and
material received during the comment
period and may change this proposed
rule based on your comments.

B. Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2011—
0328” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. If you do not have access to the
internet, you may view the docket
online by visiting the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

C. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008 issue of the
Federal Register (73 FR 3316).

D. Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one to the docket using one of the
methods specified under ADDRESSES. In
your request, explain why you believe a
public meeting would be beneficial. If
we determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.
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II. Abbreviations

AMOU American Maritime Officers Union.

CFR Code of Federal Regulations.

CPI Consumer Price Index.

FR Federal Register.

NAICS North American Industry
Classification System.

NPRM Notice of proposed rulemaking.

OMB Office of Management and Budget.

ROI Return on Investment.

§ Section symbol.

U.S.C. United States Code.

III. Basis and Purpose

The basis of this rulemaking is the
Great Lakes Pilotage Act of 1960 (“‘the
Act”) (46 U.S.C. Chapter 93), which
requires U.S. vessels operating “‘on
register”’! and foreign vessels to use U.S.
registered pilots while transiting the
U.S. waters of the St. Lawrence Seaway
and the Great Lakes system. 46 U.S.C.
9302(a)(1). The Act requires the
Secretary of Homeland Security to
“prescribe by regulation rates and
charges for pilotage services, giving
consideration to the public interest and
the costs of providing the services.”
Rates must be established or reviewed
and adjusted each year, not later than
March 1. Base rates must be established
by a full ratemaking at least once every
5 years, and in years when base rates are
not established they must be reviewed
and adjusted if necessary. 46 U.S.C.
9303(f). The Secretary’s duties and
authority under the Act have been
delegated to the Coast Guard.
Department of Homeland Security
Delegation No. 0170.1, paragraph (92)(f).
Coast Guard regulations implementing
the Act appear in parts 401 through 404
of Title 46, Code of Federal Regulations
(CFR). Procedures for use in establishing
base rates appear in 46 CFR part 404,
Appendix A, and procedures for annual
review and adjustment of existing base
rates appear in 46 CFR part 404,
Appendix C.

The purpose of this rulemaking is to
establish new base pilotage rates, using
the 46 CFR part 404, Appendix A,
methodology.

IV. Background

The vessels affected by this
rulemaking are engaged in foreign trade
upon the U.S. waters of the Great Lakes.
U.S. and Canadian ‘“Lakers,” 2 which
account for most commercial shipping

1“On register’” means that the vessel’s certificate
of documentation has been endorsed with a registry
endorsement, and therefore, may be employed in
foreign trade or trade with Guam, American Samoa,
Wake, Midway, or Kingman Reef. 46 U.S.C. 12105,
46 CFR 67.17.

2 A “Laker” is a commercial cargo vessel
especially designed for and generally limited to use
on the Great Lakes.

on the Great Lakes, are not affected. 46
U.S.C. 9302.

The U.S. waters of the Great Lakes
and the St. Lawrence Seaway are
divided into three pilotage districts.
Pilotage in each district is provided by
an association certified by the Coast
Guard Director of Great Lakes Pilotage
to operate a pilotage pool. It is
important to note that, while we set
rates, we do not control the actual
number of pilots an association
maintains, so long as the association is
able to provide safe, efficient, and
reliable pilotage service. We also do not
control the actual compensation that
pilots receive. The actual compensation
is determined by each of the three
district associations, which use different
compensation practices.

District One, consisting of Areas 1 and
2, includes all U.S. waters of the St.
Lawrence River and Lake Ontario.
District Two, consisting of Areas 4 and
5, includes all U.S. waters of Lake Erie,
the Detroit River, Lake St. Clair, and the
St. Clair River. District Three, consisting
of Areas 6, 7, and 8, includes all U.S.
waters of the St. Mary’s River, Sault Ste.
Marie Locks, and Lakes Michigan,
Huron, and Superior. Area 3 is the
Welland Canal, which is serviced
exclusively by the Canadian Great Lakes
Pilotage Authority and, accordingly, is
not included in the U.S. rate structure.
Areas 1, 5, and 7 have been designated
by Presidential Proclamation, pursuant
to the Act, to be waters in which pilots
must at all times be fully engaged in the
navigation of vessels in their charge.
Areas 2, 4, 6, and 8 have not been so
designated because they are open bodies
of water. While working in those
undesignated areas, pilots must only
“be on board and available to direct the
navigation of the vessel at the discretion
of and subject to the customary
authority of the master.” 46 U.S.C.
9302(a)(1)(B).

This rulemaking is a full ratemaking
to establish new base pilotage rates,
using the 46 CFR part 404, Appendix A,
methodology. Among other things, the
Appendix A methodology requires us to
review detailed pilot association
financial information, and we contract
with independent accountants to assist
in that review. The last full ratemaking
established the current base rates in
2006 (final rule, 71 FR 16501, April 3,
2006). Following the 2006 full
ratemaking, and for the first time since
1996 when the 46 CFR part 404
Appendix A and Appendix G
methodologies were established, we
began a series of five annual Appendix
C rate reviews and adjustments, each of
which produced overall rate increases.
The most recent Appendix C annual

review was concluded on February 4,
2011 (76 FR 6351) and adjusts pilotage
rates effective August 1, 2011.

We intended to establish new base
rates within 5 years of the 2006 full
ratemaking, or by March 1, 2011.
However, an initial independent
accountant’s report on pilot association
financial information was incomplete
and inadequate, and could not be used
for ratemaking. The resulting need to
contract with a new independent
accountant pushed this Appendix A
ratemaking back a year, as we
previously informed the public in 2009
and 2010 annual review rulemaking
documents. 74 FR 56153 at 56154
(October 30, 2009), 75 FR 51191 at
51192 (August 19, 2010). We have now
completed our review of the second
independent accountant’s 2009 pilot
financial report. The comments by the
pilot associations on that report and the
independent accountant’s final findings
are discussed in our document entitled
“Summary—Independent Accountant’s
Report on Pilot Association Expenses,
with Pilot Association Comments and
Accountant’s Responses,” which
appears in the docket.

V. Discussion of Proposed Rule
A. Summary

We propose establishing new base
pilotage rates in accordance with the
methodology outlined in Appendix A to
46 CFR Part 404. The proposed new
rates would be established by March 1,
2012 and effective August 1, 2012. They
would average approximately 4 percent
less, overall, than the February 2011 rate
adjustments. Table 1 shows the
proposed percent change for the new
rates for each area. Rates for
cancellation, delay, or interruption in
rendering services (46 CFR 401.420) and
basic rates and charges for carrying a
U.S. pilot beyond the normal change
point, or for boarding at other than the
normal boarding point (46 CFR
401.428), would also decrease by 4
percent in all areas.

TABLE 1—SUMMARY OF RATE
ADJUSTMENTS

Then the percent
decrease over
the current

rate is:

If pilotage service is
required in:

Area 1 (Designated

(U LCIE) [, —-1.74
Area 2 (Undesignated

(U LCIE) [, —-9.09
Area 4 (Undesignated

(U LCIE) [, —3.64
Area 5 (Designated

(U LCIE) [, —2.84
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amount of vessel traffic annually. Based
upon that projection, we forecast the
amount of fair and reasonable operating
expenses that pilotage rates should
recover.

Step 1.A: Submission of Financial
Information. This sub-step requires each
pilot association to provide us with

TABLE 1—SUMMARY OF RATE
ADJUSTMENTS—Continued

Then the percent
decrease over
the current

rate is:

If pilotage service is
required in:

Area 6 (Undesignated

Waters) ...o..ocoeveveeeeenn. —3.73 detailed financial information in

Area 7 (Designated accordance with 46 CFR part 403. The
Waters) o.oovveniiinane, —3.08 associations complied with this

Area 8 (Undesignated requirement, supplying 2009 financial
waters) ........................ —-5.08 information in 2010.

Step 1.B: Determination of
Recognizable Expenses. This sub-step
requires us to determine which reported
association expenses will be recognized
for ratemaking purposes, using the
guidelines shown in 46 CFR 404.5. We
contracted with an independent
accountant to review the reported
expenses and submit findings
recommending which reported expenses
should be recognized. The accountant

B. Discussion of Methodology

Appendix A provides seven steps,
with sub-steps, for calculating rate
adjustments. The following discussion
describes those steps and sub-steps and
includes tables showing how we have
applied them to the 2009 detailed pilot
financial information.

Step 1: Projection of Operating
Expenses. In this step, we project the

also reviewed which reported expenses
should be adjusted prior to recognition,

or if they should be denied for

ratemaking purposes. The independent
accountant made preliminary findings;
they were sent to the pilot associations,
and the pilot associations reviewed and
commented on the preliminary findings.
Then, the independent accountant made
final findings. The Coast Guard Director
of Great Lakes Pilotage reviewed and
accepted those final findings, resulting
in the determination of recognizable
expenses. The preliminary findings, the
associations’ comments on those
findings, and the final findings are all

discussed in the “Summary—

Independent Accountant’s Report on
Pilot Association Expenses, with Pilot

Association Comments and

Accountant’s Responses,” which
appears in the docket. Tables 2 through
4 show each association’s recognized

expenses.

TABLE 2—RECOGNIZED EXPENSES FOR DISTRICT ONE

Area 1 Area 2
Reported expenses for 2009 Total
P P St. Ihai\\//v(;?nce Lake Ontario
Pilot Costs:
Pilot SUDSISTENCE/LIAVEI ........eiiieeeiieeeee ettt e e e e e eare e e ennes $164,782 $131,436 $296,218
License insurance $28,428 $18,952 $47,380
(O] =T SRS UPPRRRPIOS $980 $857 $1,837
Pilot Boat and Dispatch Expenses:
Pilot DOAE EXPENSE .....viieieiiiieciie ettt ettt et e e e b e te e re e e aeeeneeeraennns $101,612 $82,506 $184,118
Administrative Expenses:
(=T - | PRO R UPPURPOPPRPPPTON $10,450 $8,685 $19,135
Depreciation/auto leasing/other . $8,917 $7,283 $16,200
Dues and SUDSCHPHIONS ....c.uiiiuiiiiieiiecie ettt e et ste e se e s aeesneeereennns $13,717 $10,678 $24,395
Bad dEbt EXPENSE ....oveiiiieceeie e e $9,302 $1,004 $10,306
ULIlItieS .uvveeeeieeccieeeeeee e $478 $346 $824
Accounting/professional fees ......... $2,182 $1,818 $4,000
Bookkeeping and Administration ... $77,730 $66,121 $143,851
Other ...ooeeeeeeeecee e, $762 $582 $1,344
Total reCOGNIZADIE ......coeiiiieiie et et $419,340 $330,268 $749,608
Adjustments:
Other Pilot Costs:
Pilotage SUDSISTENCE/TIAVEL .......c.iiiiiiiiii e (%4,624) ($3,641) ($8,265)
LR Yo ]| IR 0 Y SO PRRRRPRN $48,508 $38,204 $86,712
OHBI e ($589) ($463) ($1,052)
Administrative Expenses:
=Y ) DO ($270) ($212) ($482)
Dues and subscriptions ... ($13,647) ($10,748) ($24,395)
Bad debt expense ........... ($5,765) (%$4,540) ($10,305)
(0121 SO OO ($120) ($94) ($214)
Total AdJUSTMENTS ...ttt et e e be e ae e et e e eaeeeneasnneens $23,495 $18,504 $41,999
o] r= I (o T=Y T Y= R $442,835 $348,772 $791,607
TABLE 3—RECOGNIZED EXPENSES FOR DISTRICT TWO
Area 4 Area 5
Reported expenses for 2009 Southeast Total
Lake Erie Shoal to Port
Huron, MI

Pilot Costs:
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TABLE 3—RECOGNIZED EXPENSES FOR DISTRICT TwO—Continued
Area 4 Area 5
Reported expenses for 2009 Southeast Total
Lake Erie Shoal to Port
Huron, Ml
Pilot SUDSISTENCE/IAVEI .......cveieeiiieeeee ettt et et e e e e e naeeeennes $67,580 $101,371 $168,951
License insurance .. $6,254 $9,380 $15,634
Payroll taxes .......... $19,453 $43,770 $63,223
({3 T RSP RRN $12,697 $28,662 $41,359
Pilot Boat and Dispatch Expenses:
Pilot boat expense $28,026 $179,577 $207,603
Dispatch expense $12,975 $0 $12,975
L= 0] | = Y PSSR $0 $7,154 $7,154
Administrative Expenses:
[ To = | PP P PP UPRPTRPPPPNY $30,052 $45,079 $75,131
Office Rent ... $30,275 $45,413 $75,688
Insurance ..... $10,408 $15,611 $26,019
Employee benefits . $26,483 $39,725 $66,208
Payroll taxes .......... $3,821 $5,731 $9,552
Other taxes .......ccceeveveeeiieeeennnen. $9,815 $14,723 $24,538
Depreciation/auto leasing/other . $27,383 $41,075 $68,458
L] (=TT PSSR $16,314 $24,471 $40,785
Dues and SUDSCHPLIONS ....c..iiuiiiiieiicciee ettt ere b e s aeesaeeeraennns $4,450 $6,675 $11,125
Salaries .......cooeeeeveveeeeeeenn $12,164 $18,245 $30,409
Accounting/professional fees ......... $43,071 $64,607 $107,678
Bookkeeping and administration ... $9,400 $14,100 $23,500
(013 T= PSPPI $9,427 $14,140 $23,567
B o] €= LI =TT 2= o= PSS $380,048 $719,509 $1,099,557
Adjustments:
Other Pilot Costs:
Pilotage SUDSISTENCE/TIAVE .....ccccueeiiieeeceee et ($1,338) ($2,533) ($3,871)
Pilot Boat and Dispatch Expenses:
Pilot DOAE EXPENSE ... .eeieiiiiie ettt ettt ettt et e e b saeeereennee $2,907 $5,504 $8,411
Administrative Expenses:
LEUAI .vveveeveeeeeeeeese e e e ($4,915) ($9,305) ($14,220)
Employee benefits . $1,177 $2,228 $3,405
Other taxes ......cccoeeeveveveeverennne. ($238) ($450) ($688)
Depreciation/auto leasing/other . $2,398 $4,540 $6,938
T oy T ($10,379) ($19,649) ($30,028)
Dues and subscriptions ... ($3,807) ($7,208) ($11,015)
Salaries ......cccoeeeveeeeerenne $417 $789 $1,206
OMNET et ee e e ee e e ee e ee e ee e e s e ee e eeeee e ee e eeee e se e ee e e eeeree e ($833) ($1,577) ($2,410)
Total adJUSIMENES ....eieiiiiie e et ($14,611) ($27,661) ($42,272)
TOtAl EXPENSES ...oeiivieiiietieciieeetie et et ae et saae et essse e seesnseesaeeenseeasaeeseesnsaenneas $365,437 $691,848 $1,057,285
TABLE 4—RECOGNIZED EXPENSES FOR DISTRICT THREE
Area 6 Area 7 Area 8
Reported expenses for 2009 Lakes Huron St. Marv's ] Total
and Michigan Riverry Lake Superior
Pilot Costs:
Pilot SUDSISTENCEATAVEI .....ceeeveeeeieee e $144,081 $75,501 $95,005 $314,587
License insurance $10,577 $5,543 $6,975 $23,095
L3 T USRS $1,025 $537 $675 $2,237
Pilot Boat and Dispatch Expenses:
Pilot DOAL COSIS ..ot $156,031 $81,763 $102,885 $340,679
Dispatch expense .. $46,365 $24,296 $30,572 $101,233
PAYTOIl TAXES .oveveeenieieeeeeiesiesie ettt sttt et e et ste et nesnesre e neenene $5,846 $3,064 $3,855 $12,765
Administrative Expenses:
LEOAI e $16,462 $8,626 $10,855 $35,943
Office Rent ... $4,534 $2,376 $2,990 $9,900
Insurance ............... $6,730 $3,527 $4,438 $14,695
Employee benefits . $50,668 $26,551 $33,410 $110,629
Payroll taxes .......... $4,774 $2,502 $3,148 $10,424
Other taxes ......ccccveevevieennen. $11,599 $6,078 $7,648 $25,325
Depreciation/auto leasing ... $17,396 $9,116 $11,471 $37,983
Interest ....ccceveveeieieeee $2,417 $1,267 $1,594 $5,278
Dues and SUDSCHPLIONS .....c..eiiuieiiiciie e $15,594 $8,172 $10,283 $34,049
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TABLE 4—RECOGNIZED EXPENSES FOR DISTRICT THREE—Continued
Area 6 Area 7 Area 8
Reported expenses for 2009 Lakes Huron St. Mary’ Total
. Mary’s :
and Michigan River Lake Superior
UBITIEIES et e $15,182 $7,956 $10,011 $33,149
SAIAMES ettt $35,110 $18,398 $23,151 $76,659
Accounting/professional fees .. $8,588 $4,500 $5,663 $18,751
(013 T= PSSO SUPR $6,852 $3,591 $4,518 $14,961
Total Recognizable ...........coociiiiiiiiiieee e $559,831 $293,364 $369,147 $1,222,342
Adjustments:
Other Pilot Costs:
Pilotage Subsistence/Travel ........c.ccccieiinieiinieereeeeee e ($1,102) ($578) ($727) ($2,407)
Payroll taxes $28,842 $15,114 $19,018 $62,973
(01 OO ($196) ($103) ($129) ($428)
Pilot Boat and Dispatch Expenses:
DiISPACh COSES ...eouviiiiiiiiiieie et ($3,367) ($1,764) ($2,220) ($7,352)
Administrative Expenses:
LEGAI vverveeeeeeeeeee e e e e ee e en e ($1,447) ($758) ($954) ($3,159)
Employee benefits ..........ccco.n.... ($1,380) ($723) ($910) ($3,013)
Depreciation/auto leasing/other $599 $314 $395 $1,307
Dues and subscriptions ............. ($15,594) (%$8,172) ($10,283) ($34,049)
OHNBI oo ($528) ($277) ($348) ($1,153)
Total AJUSTMENTS ...ccvvieeiiciiece e $5,825 $3,053 $3,841 $12,719
TOtal EXPENSES .ueevieeieieiceeite ettt ae e aesne e e $565,656 $296,417 $372,988 $1,235,061

Step 1.C: Adjustment for Inflation or
Deflation. In this sub-step we project
rates of inflation or deflation for the
succeeding navigation season. Because

“succeeding navigation season” for this
ratemaking is 2010. We based our
inflation adjustment of 2 percent on the
2010 change in the Consumer Price

of the United States, which can be

found at: http://www.bls.gov/xg_shells/

ro5xg01.htm. This adjustment appears

in Tables 5 through 7.

we used 2009 financial information, the Index (CPI) for the North Central Region

TABLE 5—INFLATION ADJUSTMENT, DISTRICT ONE

Area 1 Area 2
Reported expenses for 2009 Total
st. IT:?wrence Lake Ontario
iver
TOtAl EXPENSES ...eiiiiiiiiieiiii et etie sttt ettt ettt e et e e st e e beesseeeebeesneeeneaan $442,835 $348,772 $791,607
2010 change in the Consumer Price Index (CPI) for the North Central Region
of the United States .........cooiiii i X .02 x .02 x .02
Inflation AdJUSTMENT .....ooiuiiiii e e = $8,857 = $6,975 = $15,832
TABLE 6—INFLATION ADJUSTMENT, DISTRICT TWO
Area 4 Area 5
Reported expenses for 2009 Southeast Total
Lake Erie shoal to Port
Huron, MI
TOtAl EXPENSES ...eeieiieiiieiiii ettt ettt ettt ee e teesae e e be e seeesbeesneeeneaan $365,437 $691,848 $1,057,285
2010 change in the Consumer Price Index (CPI) for the North Central Region
of the United States .. e X .02 x .02 x .02
Inflation AdJUSTMENT .....ooouiiiie e e = $7,309 = $13,837 = $21,146
TABLE 7—INFLATION ADJUSTMENT, DISTRICT THREE
Area 6 Area 7 Area 8
Reported expenses for 2009 Lakes Huron St. Mary’ Total
. y's )
and Michigan River Lake Superior
Total EXPENSES ..ocuveviiiiiieieieeie st nene $565,656 $296,417 $372,988 $1,235,061
2010 change in the Consumer Price Index (CPI) for the
North Central Region of the United States ................... X 02 x 02 x .02 x .02
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TABLE 7—INFLATION ADJUSTMENT, DISTRICT THREE—Continued

Area 6 Area 7 Area 8
Reported expenses for 2009 L ) Total
akes Huron St. Mary’s -
and Michigan River Lake Superior
Inflation AdjustMent .........ccoviiiiiiiie = $11,313 = $5,928 = $7,460 = $24,701

Step 1.D: Projection of Operating
Expenses. The final sub-step of Step 1
is to project the operating expenses for
each pilotage area, on the basis of the

foreseeable circumstances that could
affect the accuracy of the projection.
Because we are not now aware of any
such circumstances, the projected

exclusively on the calculations from
sub-steps 1.A through 1.C. Tables 8
through 10 show these projections.

preceding sub-steps and any other operating expenses are based

TABLE 8—PROJECTED OPERATING EXPENSES, DISTRICT ONE

Area 1 Area 2
Reported expenses for 2009 Total
St. I_F%\\//ver?nce Lake Ontario
TOtAl EXPENSES ...veiiiieiiieeitie et eete ettt st ettt e e bt e sseeeteesnteesseassseesneesnneeseaan $442,835 $348,772 $791,607
Inflation AdJUSIMENT 2% ...ec.viieeeieeieeese et ens + $8,857 + $6,975 + $15,832
Total projected expenses for 2012 pilotage SEasoN ........ccccevcvveerervrceneeceerenne = $451,691 = $355,748 = $807,439
TABLE 9—PROJECTED OPERATING EXPENSES, DISTRICT TWO
Area 4 Area 5
Reported Expenses for 2009 Southeast Total
Lake Erie Shoal to Port
Huron, Ml
B Io e U o T=Y o YR $365,437 $691,848 $1,057,285
Inflation AdJUSTMENE 2% ...eoiviiieiiiiiee e e + $7,309 + $13,837 + $21,146
Total projected expenses for 2012 pilotage SEason .........cccceeveveerereriieneene = $372,746 = $705,685 = $1,078,431
TABLE 10—PROJECTED OPERATING EXPENSES, DISTRICT THREE
Area 6 Area 7 Area 8
Reported Expenses for 2009 Lakes Huron St. Mary’ Total
. y's .
and Michigan River Lake Superior
Total EXPENSES ..ooviieieeerieeierie et $565,656 $296,417 $372,988 $1,235,061
Inflation Adjustment 2% ......cccceeeeiiiiiiie e + $11,313  + $5,928 + $7,460 + $24,701
Total projected expenses for 2012 pilotage season = $576,969 = $302,345 = $380,448 = $1,259,762

Step 2: Projection of Target Pilot
Compensation. In Step 2, we project the
annual amount of target pilot
compensation that pilotage rates should
provide in each area. These projections
are based on our latest information on
the conditions that will prevail in 2012.

Step 2.A: Determination of Target
Rate of Compensation. We first
explained the methodology we have
consistently used for this step in the
interim rule for our last Appendix A
ratemaking (68 FR 69564 at 69571 col.
3; December 12, 2003), and most
recently restated this explanation in our
2011 Appendix C final rule (76 FR 6351
at 6354 col. 3; February 4, 2011). Target

pilot compensation for pilots in
undesignated waters approximates the
average annual compensation for first
mates on U.S. Great Lakes vessels.
Compensation is determined based on
the most current union contracts and
includes wages and benefits received by
first mates. We calculate target pilot
compensation for pilots on designated
waters by multiplying the average first
mates’ wages by 150 percent and then
adding the average first mates’ benefits.

The most current union contracts
available to us are American Maritime
Officers Union (AMOU) contracts with
three U.S. companies engaged in Great
Lakes shipping. There are two separate

AMOU contracts available—we refer to
them as Agreements A and B and
apportion the compensation provided
by each agreement according to the
percentage of tonnage represented by
companies under each agreement.
Agreement A applies to vessels operated
by Key Lakes, Inc., and Agreement B
applies to all vessels operated by
American Steamship Co. and Mittal
Steel USA, Inc.

Agreements A and B both expire on
July 31, 2011 and AMOU does not
expect to conclude an agreement on
new contracts in time for us to
incorporate them in this ratemaking.
However, we can project based on past
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Because we are interested in annual
compensation, we must convert these
daily rates. Agreements A and B both
use monthly multipliers to convert daily
rates into monthly figures that represent
actual working days and vacation,
holiday, weekend, or bonus days. The
monthly multiplier for Agreement A is

contract increases and on the current
contracts that any new contracts would
provide for annual 3 percent wage
increases. Under Agreement A, we
project that the daily wage rate would
increase from $278.73 to $287.09. Under
Agreement B, the daily wage rate would
increase from $343.59 to $353.90.

TABLE 11—PROJECTED WAGE COMPONENTS

54.5 days and the monthly multiplier
for Agreement B is 49.5 days. We
multiply the monthly figures by 9,
which represents the average length (in
months) of the Great Lakes shipping
season. Table 11 shows our calculations.

Pilots on Pilots on
Monthly component undesignated designated
waters waters

Agreement A:

$287.09 dalily rate X 54.5 TAYS ..uerierierieieiiieieseesiesee e st e e ste et e eeeesteeeesteeseeste e e e aease e teereenteeseetenneetenneeneas $15,646 $23,470

Monthly total x 9 MONths = total WAGES .......ooiuiiiiieiii e 140,818 211,226
Agreement B:

$353.90 daily rate X 49.5 TAYS ....ecveeeeeeiriiieerieieieeiesteste st eteeese e steseeseeseesesaessesse s et et eseeteneesaenteneeneenesaenaeteneane 17,518 26,277

Monthly total X 9 MoNths = t0tal WAGES .......eeiiiiiiiiei et e e ere s 157,662 236,494

average, health benefits contribution
rates have increased 10 percent
annually. Thus, we project that both
Agreements A and B will increase this
benefit from $97.64 to $107.40 per day.
The multiplier that both agreements use

Based on increases over the 5-year
history of the current contracts, we
project that both Agreements A and B
will increase their health benefits
contributions and leave 401K-plan and
pension contributions unchanged. On

TABLE 12—PROJECTED BENEFITS COMPONENTS

to calculate monthly benefits from daily
rates, is currently 45.5 days, and we
project that will remain unchanged. We
use a 9-month multiplier to calculate
the annual value of these benefits. Table
12 shows our calculations.

Pilots on Pilots on
Monthly component undesignated designated
waters waters
Agreement A:
Employer contribution, 401K plan (Monthly Wages X 5%) ....eccereeeeririeneiieniesieenieseeneesieeeesneeneessesseessesneenes $782.32 $1,173.48
PENSION = $33.35 X 45.5 JAYS ..viruereeerieriirtirierieieeeteatesteseeeeseesesaestesseseneeseaseaseaeeaseneeseeaeeaeebebe s eneeneeseaeeneeeenen 1,517.43 1,517.43
Health = $107.40 X 45.5 GAYS ...veveueeiiriiriirieiei ettt sttt b bt e et b e nb e b e b e s e e st et et e e e eais 4,886.70 4,886.70
MoONthly total DENETILS ..ottt et e et e e et e e e e ne e e e nbeeesanseeesnneeeaneen 7,186.45 7,577.61
Monthly total benefits X 9 MONTNS .......ooiiiii et s 64,678 68,198
Agreement B:
Employer contribution, 401K plan (Monthly Wages X 5%) ....c..cecueeiiiirieenieeiiesie et 875.90 1,313.85
Pension = $43.55 x 45.5 days 1,981.53 1,981.53
Health = $107.40 X 45.5 GAYS ...viveueriiriiriirieriei ettt b bt e et b e nh e b e bt e st et et nn e e e eas 4,886.70 4,886.70
MoOnthly total DENETILS ..ottt ettt e et e e et e e e e ae e e e nbeeesnbeeesnneeesneen 7,744.13 8,182.08
Monthly total benefits X 9 MONTNS .......ooiiiii et 69,697 73,639
Table 13 combines our projected wage
and benefit components of annual target
pilot compensation.
TABLE 13—PROJECTED WAGE AND BENEFITS COMPONENTS, COMBINED
Pilots on Pilots on
undesignated designated
waters waters
Agreement A:
WEAGES ...veieiietieietee ettt ettt et saete e eba et e e e s ese e e b eatebes e e s ebe s e he s e R eRe b ebe e R eRe A es e s b easeAeAe s eRe s et e e etenseaetesebaneerenesetenn $140,818 $211,226
BENE IS .t e e e e e e e e e e e ————eaeeeeaaa———eeeeeeaaa————teaeeaaaa—aeteaaeeaannrareaaeaann 64,678 68,198
Lo} €= LU P PSP SPPUS PO 205,496 279,425
Agreement B:
L= o [T PSPPSR UPPRUPP 157,662 236,494
1= 0= 1€ OSSPSR 69,697 73,639
Lo €= L PRSP 227,360 310,132
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Agreements A and B affect three
companies. Of the tonnage operating
under those three companies,

approximately 30 percent operates
under Agreement A and approximately

70 percent operates under Agreement B.
Table 14 provides detail.

TABLE 14—SHIPPING TONNAGE APPORTIONED BY CONTRACT

Company

Agreement A

Agreement B

American Steamship Company ...........ccccevvenee.

Mittal Steel USA, Inc

Key Lakes, INC ....ccooveiiiiiiiiciceee e

Total tonnage, each agreement

Percent tonnage, each agreement ....................

361,395 + 1,215,811 = 29.7238%

............................................................................................... 815,600
.................. 38,826

.......................................... 361,385

.......................................... 361,385 ....coociiviiiiiniiiciie. | 854,426

854,426 + 1,215,811 = 70.2962%

We use the percentages from Table 14
to apportion the projected wage and

benefit components from Table 13. This

figures. Table 15 shows our

gives us a single tonnage-weighted set of calculations.

TABLE 15—TONNAGE-WEIGHTED WAGE AND BENEFIT COMPONENTS

Undesignated Designated
waters waters
Agreement A:
Total wages and benefits $205,496 $279,425
Percent TONNAGE .....cooiiiiie et e e e e re e e nre e X 29.7238% x 29.7238%
TOTAD et E et r e r e e e ae e n e e nenreea = $61,081 = $83,056
Agreement B:
Total wages and benefits $227,360 $310,132
Percent tonnage ................. X 70.2762% X 70.2762%
Lo - | PRSP PPTUPR PR = $159,780 = $217,949
Projected Target Rate of Compensation:
Agreement A total weighted average wages and benefits ... $61,081 $83,056
Agreement B total weighted average wages and benefits ... + $159,780 + $217,949
QL] €= LTS P SO PPRPPPTORRPRTPR = $220,861 = $301,005

Step 2.B: Determination of Number of
Pilots Needed. Subject to adjustment by
the Coast Guard Director of Great Lakes
Pilotage to ensure uninterrupted service
or for other reasonable circumstances,
we determine the number of pilots
needed for ratemaking purposes in each
area by dividing projected bridge hours
for each area, by either 1,000
(designated waters) or 1,800
(undesignated waters). We round the
mathematical results and express our
determination as whole pilots.

“Bridge hours are the number of
hours a pilot is aboard a vessel
providing pilotage service,” 46 CFR part
404, Appendix A, Step 2.B(1). For that

reason and as we explained most
recently in the 2011 ratemaking’s final
rule, we do not include, and never have
included, pilot delay or detention in
calculating bridge hours. See 76 FR
6351 at 6352 col. 3 (February 4, 2011).
Projected bridge hours are based on the
vessel traffic that pilots are expected to
serve. We use historical data, input from
the pilots and industry, periodicals and
trade magazines, and information from
conferences to project demand for
pilotage services for the coming year.
In our 2011 final rule, we determined
that 38 pilots would be needed for
ratemaking purposes. We have
determined that 38 remains the proper

TABLE 16—NUMBER OF PILOTS NEEDED

number to use for ratemaking purposes
in 2012. This includes 5 pilots in Area
2, where rounding up alone would
result in only 4 pilots. For the same
reasons we explained at length in the
final rule for the 2008 ratemaking, 74 FR
220 at 221-22 (January 5, 2009), we
have determined that this adjustment is
essential for ensuring uninterrupted
pilotage service in Area 2. Table 16
shows the bridge hours we project will
be needed for each area and our
calculations to determine the number of
whole pilots needed for ratemaking
purposes.

1 Oo%i\zic?eq o d
Projected ’ esignate Calculated :
Pilotage area 2012] bridge waters) or value of Pilots nfeded
hours 1,800 pilot demand (total = 38)
(undesignated
waters)
AREA 1 (Designated Waters) ..........ccocceereirieeneeiieenieeieesiene 5,114 + 1,000 = 5.114 6
AREA 2 (Undesignated Waters) .... 5,401 + 1,800 = 3.001 5
AREA 4 (Undesignated Waters) .... 6,680 + 1,800 = 3.711 4
AREA 5 (Designated Waters) ........ 5,002 + 1,000 = 5.002 6
AREA 6 (Undesignated Waters) .........cccoceerieeneeiieenienieeniene 11,187 + 1,800 = 6.215 7
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TABLE 16—NUMBER OF PILOTS NEEDED—Continued

Divided by
. 1,000 (designated
Projected Calculated :
Pilotage area 2012 bridge waters) or value of Pilots nfeded
hours 1,800 pilot demand (total = 38)
(undesignated
waters)
AREA 7 (Designated Waters) ........c.cccoceeeereeieneeieeneceeseenens 3,160 + 1,000 = 3.160 4
AREA 8 (Undesignated Waters) ........cccceecveeneiiieenienieeneceee, 9,353 + 1,800 = 5.196 6
Step 2.C: Projection of Target Pilot separately for each area, by multiplying area, as shown in Table 16, by the target
Compensation. In Table 17 we project the number of pilots needed in each pilot compensation shown in Table 15.
total target pilot compensation
TABLE 17—PROJECTION OF TARGET PILOT COMPENSATION BY AREA
: Target rate Projected
Pilotage area Pz't%t&”f’%%?d of pilot target pilot
- compensation compensation
AREA 1 (Designated WALEIS) .......cccceeiierieriereniesisienie e eee s eee e eenee e nsesneenees 6 X $301,005 = $1,806,030
AREA 2 (Undesignated Waters) 5 X 220,861 = 1,104,304
AREA 4 (Undesignated Waters) 4 X 220,861 = 883,443
AREA 5 (Designated Waters) ....... 6 X 301,005 = 1,806,030
AREA 6 (Undesignated Waters) 7 X 220,861 = 1,546,026
AREA 7 (Designated Waters) ....... 4 X 301,005 = 1,204,020
AREA 8 (Undesignated Waters) 6 X 220,861 = 1,325,165
Step 3 and 3.A: Projection of Revenue. pilotage services matches the bridge 2011 pilotage rates were left unchanged.
In this step, we project the revenue that ~ hours we projected in Table 16, and Table 18 shows this calculation.
would be received in 2012 if demand for
TABLE 18—PROJECTION OF REVENUE BY AREA
Projected : Revenue
Pilotage area 2012 bridge 201 1ra;¥g(;tage projection for
hours 2012
AREA 1 (DesSignated WaterS) .........cooiiiieiiiiiiiiiieeeieee et s e e e s ane e snees 5,114 X $451.38 = $2,308,357
AREA 2 (Undesignated Waters) ... 5,401 X 298.98 = 1,614,791
AREA 4 (Undesignated Waters) ...t saees 6,680 X 196.19 = 1,310,549
AREA 5 (Designated WALEIS) .......ccocviiiiiiiiiiieeiie sttt 5,002 X 519.89 = 2,600,490
AREA 6 (Undesignated Waters) 11,187 X 199.12 = 2,227,555
AREA 7 (Designated Waters) ....... 3,160 X 495.54 = 1,565,906
AREA 8 (Undesignated Waters) 9,353 X 193.72 = 1,811,863
o] - | PRSP 13,439,512
Step 4: Calculation of Investment assets employed by the association of the formula identifies each
Base. This step calculates each required to support pilotage operations.  association’s total sources of funds.
association’s investment base, the This step uses a formula set out in 46 Tables 19 through 21 follow the formula
recognized capital investment in the CFR part 404, Appendix B. The first part up to that point.
TABLE 19—TOTAL SOURCES OF FUNDS, DISTRICT ONE
Area 1 Area 2
Recognized Assets:
TOAl CUITENE ASSEES ...ttt ettt e e s ae e b bt e n e b e e s et e enenreeaes $233,316 $174,705
Total Current Liabilities .... — 20,091 - 15,044
Current Notes Payable ...........c.cccceeee + 0 + 0
Total Property and Equipment (NET) .. .+ 0 + 0
Land ..o . = 0o - 0
TOtal ONEr ASSEIS ...ttt sttt b e e an e et e naee s + 0 + 0
Total RECOGNIZEA ASSELS .....ooiiiiiiiiii ettt ettt et e e e e e abe e e e be e e e eabeeeesaneeaannee = 213,225 = 159,661

Non-Recognized Assets:
Total Investments and Special FUNAS .........cooiiiiiiiiiieee e + 0 + 0
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TABLE 19—TOTAL SOURCES OF FUNDS, DISTRICT ONE—Continued

Area 1 Area 2
Total NoN-Recognized ASSEIS ........c.cciiiiiiiiiii e = 0 = 0
Total Assets:
Total Recognized Assets ........... 213,225 159,661
Total Non-Recognized Assets + 0 + 0
Lo ez =TT =Y £ PP SPPRPRN = 213,225 = 159,661
Recognized Sources of Funds:
Total STOCKNOIAET EQUILY .....viieiiiieeiie ettt sttt b et e e s 213,225 159,661
Long-Term Debt ................ .+ 0 + 0
Current Notes Payable .. + 0 + 0
Advances from Affiliated Companies ...... R 0 + 0
Long-Term Obligations—Capital LEASES .........cccoiiiiiiiiiiiiieie et + 0 + 0
Total RECOGNIZEA SOUICES ....ocuviiiieiiiiiieiste ettt sttt st e e snesneenenneen = 213,225 = 159,661
Non-Recognized Sources of Funds:
Pension LI@bility ........c.oooiiiiiie e e 0 0
Other Non-Current Li@bilities .........cciiiiiiiiiiiicie e + 0 + 0
Deferred Federal INCOME TAXES .......ociiiiiiiiiiiiicie e e e + 0 + 0
Other Deferred CreditS .......coiiiiiiiiieiieeie et eneesreenees + 0 + 0
Total NON-ReCOgNIZEA SOUICES .......ccuiiiiiiiieieitieeee ettt sne e = 0 = 0
Total Sources of Funds:
Total RECOGNIZEA SOUICES .....oueiiuiiiiiiitieiie ettt ettt et e et e bt e ne e e saeenareenene s 213,225 159,661
Total Non-Recognized SOUICES ..o s + 0 + 0
Total SoUrces Of FUNAS .....cc.oiiiiieiieee e e = 213,225 = 159,661
TABLE 20—TOTAL SOURCES OF FUNDS, DISTRICT TWO
Area 4 Area 5
Recognized Assets:
TOtal CUITENE ASSEES ....viitititieei ettt ettt b e ettt nr b e s e ae et et $228,212 $515,150
Total Current Liabilities . - 214,412 - 484,000
Current Notes Payable + 23,063 + 52,061
Total Property and EQUIPMENt (NET) ....eiiiiiiiiiieeie ettt sttt sae e et e snee s + 321,550 + 725,847
Land ..o .= 269,122 — 607,500
Total Other Assets + 0 + 0
Total RECOGNIZEA ASSELS .....ccoiiiiiiiiiee ittt e e e s e ne e s sne e e s nnneeeanee = 89,290 = 201,559
Non-Recognized Assets:
Total Investments and Special FUNAS .........cooiiiiiiiiii s + 0 + 0
Total Non-Recognized ASSELS .......c.oooiiiiiiiiiiie e e = 0 = 0
Total Assets:
Total RECOGNIZEA ASSELS .......eiiiiiiiieeie ettt e e et e e s et e s ar e e e s nr e e e annee s 89,290 201,559
Total Non-Recognized Assets ... + 0 + 0
QLo ez =TT =Y £ PP SPRURN = 89,290 = 201,559
Recognized Sources of Funds:
Total STOCKNOIAEr EQUILY .....eiiiiiiiieiie ettt ettt st et st be e ae e e nae e nareeneee s 53,061 119,778
Long-Term Debt ................ .+ 282,288 + 637,220
Current Notes Payable ...........cccocceeeenee .+ 23,063 + 52,061
Advances from Affiliated Companies ...... .+ 0 + 0
Long-Term Obligations—Capital LEASES .........cccceiiiieriiieeiecieiesieeeste e + 0 + 0
Total RECOGNIZEA SOUICES ....ccuviiiiriiiiiiiisie ettt eesr e snenne e = 358,413 = 809,058
Non-Recognized Sources of Funds:
Pension Liability .........ccccc.... . 0 0
Other Non-Current Liabilities ..... .+ 0 + 0
Deferred Federal Income Taxes .+ 0 + 0
Other Deferred Credits ..o e + 0 + 0
Total Non-Recognized SOUICES .........cociiiiiiiiiiie e = 0 = 0
Total Sources of Funds:
Total RECOGNIZEA SOUICES ....couiiiuiieiiiiitie ittt e ettt et e e sat e et e e see e beesaeeeseessbeesbeaanteesaeesnteenseaan 358,413 809,058
Total Non-Recognized SOUICES ...........coooiiiiiiiieie e s + 0 + 0
Total SOUICES Of FUNAS ..ottt e e et e e e e e e st a e e e e e e s eeassaeeeeeeeennnnnes = 358,413 = 809,058
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TABLE 21—TOTAL SOURCES OF FUNDS, DISTRICT THREE
Area 6 Area 7 Area 8
Recognized Assets:
TOtal CUITENE ASSEIS ....oiieieieiieeecieee e $439,799 230,463 289,999
Total Current Liabilities ..........oooiiiiiiiiiiie e - $61,507 — 32,231 - 40,557
Current Notes Payable .........oouioiiiiiiieee e s + $13,525 + 7,087 + 8,918
Total Property and Equipment ...
(NET) oo + $42,019 + 22,019 + 27,707
[T o o PSPPI — $0 - 0 - 0
TOtal OthEr ASSEES ....ccuiiiiiieicec ettt bbbt + $343 + 180 + 227
Total Recognized ASSELS ......coiciiiiiiiieeiie ettt = $434,180 = 227,518 = 286,293
Non-Recognized Assets:
Total Investments and Special FUNAS ..........cocoiiiiiiiiiii e + 0 + 0 + 0
Total Non-Recognized ASSELS ........ccooeiiiiiiiiiiic e = 0 = 0 = 0
Total Assets:
Total Recognized Assets 434,180 227,518 286,293
Total Non-Recognized Assets . + 0 0 0
TOAI ASSEES ...ttt = 434,180 = 227,518 = 286,293
Recognized Sources of Funds:
Total Stockholder EQUITY ......cceeiiiiiiirieireee e s 417,721 218,893 275,441
Long-Term Debt ............... + 2,934 + 1,537 + 1,935
Current Notes Payable ..........c......... + 13,525 + 7,087 + 8,918
Advances from Affiliated Companies ......... + 0 + 0 + 0
Long-Term Obligations—Capital LEaSses .........cccceviririririeiereeee e + 0 + 0 + 0
Total RECOGNIZEA SOUICES ......ooiuiiiiiiiiieiiieiie ettt st nes = 434,180 = 227,518 = 286,293
Non-Recognized Sources of Funds:
Pension Liability .........cooeiiiiiiiie e 0 0 0
Other Non-Current Liabilities ...........cooiiiiiiiiii e + 0 + 0 + 0
Deferred Federal Income Taxes + 0 + 0 + 0
Other Deferred CreditS ..o + 0 + 0 + 0
Total Non-Recognized SOUICES ........coeiiiiiiiiiiiiiiiie e = 0 = 0 = 0
Total Sources of Funds:
Total RECOgGNIZEA SOUICES ....couiiiiiiiiiieiee ittt 434,180 227,518 286,293
Total Non-Recognized SOUICES .......c.cciriiiriiriiiiiieneeee et + 0 + 0 + 0
Total SoUrCes Of FUNAS .......ueiiiiiie ettt e et e ere e e aes = 434,180 = 227,518 = 286,293

Tables 19-21 relate to the second part

of the formula for calculating the
investment base. The second part
establishes a ratio between recognized
sources of funds and total sources of

funds. Since no non-recognized sources

of funds (sources we do not recognize

required to support pilotage operations)
exist for any of the pilot associations for
this year’s rulemaking, the ratio between

recognized sources of funds and total

sources of funds is ““1:1” (or a multiplier
of “1”’) in all cases. Table 22 applies the
multiplier of ““1,” and shows that the

as

investment base for each association
equals its total recognized assets. Table
22 also expresses these results by area,
because area results will be needed in
subsequent steps.

TABLE 22—INVESTMENT BASE BY AREA AND DISTRICT

) Multiplier
Total Recognized :
b : Total sources (ratio of Investment
District Area rgggegtg'z(g? Sf%%'gs ?$c)>f of funds ($) recognized to base ($)1
total sources)

ONE s 1 213,225 213,225 213,225 1 213,225
2 159,661 159,661 159,661 1 159,661

1 ] - T S IS RS SRR SRS 372,886
TWO2Z i 4 89,290 358,413 358,413 1 89,290
5 201,559 809,058 809,058 1 201,559

TOUAD ettt eeeenenres | et senrennes | neeseeenenenennennes | reeseeeeenenennennes | reeeeenenenennenne | eeeeeene s 290,849
TRIEE oo 6 434,180 434,180 434,180 1 434,180
7 227,518 227,518 227,518 1 227,518

8 286,293 286,293 286,293 1 286,293

1 ] = T S S RS SRR SRS 947,991

1Note: “Investment base” = “Total recognized assets” x “Multiplier (ratio of recognized to total sources)”
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2Note: The pilot associations that provide pilotage services in Districts One and Three operate as partnerships. The pilot association that pro-
vides pilotage service for District Two operates as a corporation. Per table 20, Total Recognized Assets do not equal Total Sources of Funds
due to the level of long-term debt in District Two.

Step 5: Determination of Target Rate  preceding year’s average annual rate of Step 6: Adjustment Determination.
of Return. We determine a market- return for new issues of high-grade The first sub-step in the adjustment
equivalent return on investment (ROI) corporate securities. determination requires an initial
that will be allowed for the recognized For 2010, the year preceding this year, calculation, applying a formula

Eetifsﬁizigg:s&g ggfsth riiioﬂg[éon the allowed ROI was a little more than described in Appendix A. The formula
y ‘ & 4.94 percent, based on the average rate ~ uses the results from Steps 1, 2, 3, and

N e e T T et o
services. There are no non-recognized corporate bonds which can be found at: " 6ach area, 1i no further acjustments
investments in this year’s calculations. ~ 1ftp://research.stlouisfed.org/fred2/ are made. This calculation is shown in
The allowed ROI is based on the series/AAA/downloaddata?cid=119. Tables 23 through 25.

TABLE 23—PROJECTED ROI, AREAS IN DISTRICT ONE

Area 1 Area 2
REVENUE (frOM STEP B) .eeiiiiiiiie ettt e et e et e e e e beeease e eaeeebeessseesbeesaseeseeenreeaseeennas + $2,308,357 + $1,614,791
Operating Expenses (from step 1) .... . = $451,691 — $355,748
Pilot Compensation (from step 2) ..... . = $1,806,030 — $1,104,304
Operating Profit/(LOSS) .......c.cccueeee. = $50,636 = $154,739
Interest Expense (from audits) ... . = $0 - $0
Earnings Before Tax .......c......... . = $50,636 = $154,739
Federal Tax Allowance ..... - $0 - $0
Net INCome .....oooeeeviiciciecececee, = $50,636 = $154,739
Return Element (Net Income + Interest) . $50,636 $154,739
Investment Base (from step 4) ................ .+ $213,225 =+ $159,661
Projected Return on INVESIMENT ..o e e = 024 = 0.97
TABLE 24—PROJECTED ROI, AREAS IN DISTRICT TWO
Area 4 Area 5
REVENUE (frOM STEP B) .niiiiiiiiitii ittt ettt ettt e b e et e e he e e b e e saeeenbeaaseeanbeeeneeeneeenbeeaseeannas + $1,310,549 + $2,600,490
Operating Expenses (from step 1) .... . = $372,746 — $705,685
Pilot Compensation (from step 2) ..... - = $883,443 — $1,806,030
Operating Profit/(LOSS) .....cccceverune e = $54,360 = $88,775
Interest Expense (from audits) ... - $3,302 — $7,455
Earnings Before Tax ........c......... = $51,058 = $81,321
Federal Tax Allowance .. - $2,210 — $4,990
Net INCOME ..o = $48,847 = $76,331
Return Element (Net Income + Interest) . $52,150 $83,786
Investment Base (from step 4) ...... e+ $89,290 =+ $201,559
Projected Return on INVESIMENT ..o e e = 0.58 = 0.42
TABLE 25—PROJECTED ROI, AREAS IN DISTRICT THREE
Area 6 Area 7 Area 8
Revenue (from STEP B) ..ocueiiiieiiicieece et + $2,227,555 + $1,565,906 + $1,811,863
Operating Expenses (from step 1) ... . — $576,969 — $302,345 — $380,448
Pilot Compensation (from step 2) ..... - = $1,546,026 — $1,204,020 -— $1,325,165
Operating Profit/(LOSS) .......ccccccenene = $104,560 = $59,542 = $106,250
Interest Expense (from audits) ... - = $2,417 - $1,267 — $1,594
Earnings Before Tax ........cc.ccc.e... . = $102,143 = $58,275 = $104,656
Federal Tax Allowance . - $0 - $0 - $0
Net INCOme ......ooovveieicceeeeeeee = $102,143 = $58,275 = $104,656
Return Element (Net Income + Interest) .... $104,560 $59,542 $106,250
Investment Base (from step 4) .........ccc..... - * $434,180 =+ $227,518 =+ $286,293
Projected Return on INVESIMENt ..........cooiiiiiii e = 024 = 026 = 0.37
The second sub-step required for Step (approximately 4.94 percent) we necessary. Table 26 shows this
6 compares the results of Tables 23 obtained in Step 5 to determine if an comparison for each area.

through 25 with the target ROI adjustment to the base pilotage rate is


http://research.stlouisfed.org/fred2/series/AAA/downloaddata?cid=119
http://research.stlouisfed.org/fred2/series/AAA/downloaddata?cid=119
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TABLE 26—COMPARISON OF PROJECTED ROI AND TARGET ROI, BY AREA!
Area 1 Area 2 Area 4 Area 5 Area 6 Area 7 Area 8
Southeast ,
St. Lawrence . . Lakes Huron St. Mary’s Lake
River Lake Ontario Lake Erie shoal to Port and Michigan River Superior
Huron, MI
Projected return on in-
vestment ................... 0.237 0.969 0.584 0.416 0.241 0.262 0.371
Target return on invest-
ment ......cooeeieiieennenne 0.049 0.049 0.049 0.049 0.049 0.049 0.049
Difference in return on
investment ................ 0.188 0.920 0.535 0.366 0.191 0.212 0.322

1Note: Decimalization and rounding of the target ROI affects the display in this table but does not affect our calculations, which are based on

the actual figure.

Because Table 26 shows a significant
difference between the projected and
target ROIs, an adjustment to the base
pilotage rates is necessary. Step 6 now
requires us to determine the pilotage

revenues that are needed to make the
target return on investment equal to the
projected return on investment. This
calculation is shown in Table 27. It
adjusts the investment base we used in

TABLE 27—REVENUE NEEDED TO RECOVER TARGET ROI, BY AREA

Step 4, multiplying it by the target ROI
from Step 5, and applies the result to
the operating expenses and target pilot
compensation determined in Steps 1
and 2.

Investment
Operating Target pilot base (step
Pilotage area expenses compensation 4) x 4.94% Zﬁgﬁggaex F:]%\é%r;lae
(step 1) (step 2) (target ROI
step 5)

AREA 1 (Designated Waters) ............... $451,691 + $1,806,030 + $10,540 + = $2,268,262
AREA 2 (Undesignated Waters) ... 355,748 + 1,104,304 + 7,893 + = 1,467,944
AREA 4 (Undesignated Waters) ... 372,746 + 883,443 + 4,414 + $2,210 = 1,262,813
AREA 5 (Designated Waters) ....... 705,685 + 1,806,030 + 9,964 + 4,990 = 2,526,668
AREA 6 (Undesignated Waters) ... 576,969 + 1,546,026 + 21,463 + = 2,144,458
AREA 7 (Designated Waters) ....... 302,345 + 1,204,020 + 11,247 + = 1,517,612
AREA 8 (Undesignated Waters) ........... 380,448 + 1,325,165 + 14,152 + = 1,719,765
Total oo 3,145,632 + 9,675,016.97 + 79,673 + 7,200 = 12,907,522

The “revenue needed” column of
Table 27 is less than the revenue we
projected in Table 18. For purposes of
transparency, we verify Table 27’s

calculations by rerunning the first part

of Step 6, using the “revenue needed”
from Table 27 instead of the Table 18
revenue projections we used in Tables

23 through 25. Tables 28 through 30
show that attaining the Table 27
“revenue needed” is sufficient to

recover tar

get ROL

TABLE 28—BALANCING REVENUE NEEDED AND TARGET ROI, DISTRICT ONE

Area 1 Area 2
Revenue Needed .........ccccocvvrieenncnne + $2,268,262 + $1,467,944
Operating Expenses (from step 1) .... - $451,691 — $355,748
Pilot Compensation (from step 2) ..... - $1,806,030 —  $1,104,304
Operating Profit/(LOSS) ......cccceeueee. = $10,540 = $7,893
Interest Expense (from audits) ... - $0 - $0
Earnings Before Tax .................. = $10,540 = $7,893
Federal Tax Allowance .. - $0 - $0
Net INCOME ..o = $10,540 = $7,893
Return Element (Net INCOME + INTEIEST) .....oiuiiiiiiiiiiiiee ettt $10,540 $7,893
Investment Base (from STEP 4) ..ouei i e + $213,225 $159,661
Return oN INVESIMENT ...t st r et e e s e e e s e e e e e ane e e e e ne e e s snreeeesnreeeennee = 0.0494 = 0.0494

TABLE 29—BALANCING REVENUE NEEDED AND TARGET ROI, DISTRICT TWO

Area 4 Area 5
Y=Y U= N oY= 1Y o ST + $1,262,813 + $2,526,668
Operating Expenses (from step 1) .... - $372,746 — $705,685
Pilot Compensation (from step 2) ..... $883,443 —  $1,806,030
Operating Profit/(LOSS) .....ccccoveene = $6,624 = $14,953
Interest EXPense (fromM @UAIES) .......ccveiieiiiirriiiee ettt r e r e ne e n e e e sne e $3,302 — $7,455
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TABLE 29—BALANCING REVENUE NEEDED AND TARGET ROI, DISTRICT Two—Continued

Area 4 Area 5
T gL To TSR =Tl (o) (T 1= RS OP PSPPSRI = $3,322 = $7,499
Federal Tax Allowance .. .= $2,210 — $4,990
[N 1= 0 g TeTo] 1 o T TSSOSO = $1,112 = $2,509
Return Element (Net INCOME + INEEIESE) ..o.eouiiiiieieieesie ettt e e e e saesseeneenneens $4,414 $9,964
Investment Base (from step 4) -+ $89,290 $201,559
RetUrn 0N INVESIMENT ..ottt e e st e e e s e e e e e sne e e e e be e e e enneeeesnreeeennee = 0.0494 = 0.0494
TABLE 30—BALANCING REVENUE NEEDED AND TARGET ROI, DISTRICT THREE
Area 6 Area 7 Area 8
REVENUE NEEAEA ..ottt ettt e e e e e e e e nne e e seeeas + $2,144,458 + $1,517,612 + $1,719,765
Operating EXpenses (from StEP 1) .eooiiieiieieiieeee e - $576,969 — $302,345 — $380,448
Pilot Compensation (from step 2) - $1,546,026 — $1,204,020 - $1,325,165
Operating Profit/(LOSS) ................... = $21,463 = $11,247 = $14,152
Interest Expense (from audits) ... - $2,417 — $1,267 — $1,594
Earnings BEfOre TaX .......ccciiiereiieie e e ettt ee e eesne e e sneeneennean = $19,046 = $9,980 = $12,558
Federal Tax AlIOWANCE ......c.oiiiiirieie ettt st sttt nne s = $0 - $0 - $0
[NV TS g ToTo T o S = $19,046 = $9,980 = $12,558
Return Element (Net Income + INtErest) ......cooociiiiiiiiiiieee e $21,463 $11,247 $14,152
Investment Base (from SEP 4) ...ooveceiieieiieese et + $434,180 + $227,518 + $286,293
Return on INVESIMENT ... s = 0.0494 = 0.0494 = 0.0494

Step 7: Adjustment of Pilotage Rates. ~ supportable circumstances, we calculate 3 revenue projection (Table 18), to give
Finally, and subject to negotiation with  rate adjustments by dividing the Step 6  us a rate multiplier for each area. Tables
Canada or adjustment for other revenue needed (Table 27) by the Step 31 through 33 show these calculations.

TABLE 31—RATE MULTIPLIER, AREAS IN DISTRICT ONE

Area 1
. - Area 2
Ratemaking projections St. Iha_wrence Lake Ontario
iver
Revenue Needed (from SEEP B) .....ccuiiiiiiiiiiiiie ettt ettt nne e es $2,268,262 $1,467,944
Revenue (from step 3) $2,308,357 + $1,614,791
RaAte MUIIPIET ...ttt e b et e st e et e s e e beesan e e beeeanas = 0.983 = 0.909
TABLE 32—RATE MULTIPLIER, AREAS IN DISTRICT TwWO
Area 5
Southeast
Ratemaking projections L:lzgaE‘l}i e shoal to
Port Huron,
Ml
Revenue Needed (from SEEP B) .....ccuiiiiiiiiiiiriii ettt ettt e beeaeesbe b e e nesne e $1,262,813 $2,526,668
Revenue (from step 3) ——* $1,310,549 =+ $2,600,490
Rate MURIPHEE ...t a e s et e e e e e e s b e e san e e sb e e s b e e saneeanas = 0.964 = 0.972
TABLE 33—RATE MULTIPLIER, AREAS IN DISTRICT THREE
Area 6
Area 7
: P Lakes ) Area 8
Ratemaking projections Huron and St.RI\i/\I/irrys Lake Superior
Michigan
Revenue Needed (from SEP 6) .....ccceeeiieiieiie ettt $2,144,458 $1,517,612 $1,719,765
Revenue (from step 3) +  $2,227,555 <+  $1,565,906 + $1,811,863
Rate MURIPDIET ...t = 0.963 = 0.969 = 0.949
We calculate a rate multiplier for Table 27) by total projected revenue in our 2011 final rule, by the rate
adjusting the basic rates and charges (Step 3 & 3A, Table 18). Our proposed multiplier shown as the result of our
described in 46 CFR 401.420 and rate changes for 46 CFR 401.420 and calculation in Table 34.

401.428 and applicable in all Areas. We  401.428 reflect the multiplication of the
divide total revenue needed (Step 6, rates we established for those sections
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TABLE 34—RATE MULTIPLIER FOR BASIC RATES AND CHARGES IN 46 CFR 401.420 AND 401.428

Ratemaking projections

Total revenue Needed (FrOM STEP B) ......iiciiiiiiiiiie ittt sae e bt h et bt sae e e bt esab e e bt e sate e bt e st e e ebeeeabeesaeesareenanas $12,907,522
Total revenue (from step 3) $13,439,512
RAE MUIIPIET ...ttt ettt et e bt e et e e s h et et e e he e e b e e e ae e e bt e e s e e be e eab e e sae e st e e ebs e e bt e eaneebeenaneeabeeeane = 0.960
We multiply the existing rates we rate multipliers from Tables 31 through  changes we propose for 2012. Tables 35
established in our 2011 final rule by the 33, to calculate the Area by Area rate through 37 show these calculations.
TABLE 35—PROPOSED ADJUSTMENT OF PILOTAGE RATES, AREAS IN DISTRICT ONE
Adjusted
2011 Rate lej:}taigleier rate
for 2012
Area 1—St. Lawrence River:
BaSIC PIlOtAgE ..eiueieiieiiieie et b et et be e saeeennes $18.36/km, x 0.983 = $18.04/km,
32.50/mi 31.94
Each 10Ck transited ... 407 x 0.983 = 400
Harbor movage .......ccccoceeevieeiniieeiniieeee 1,333 x 0.983 = 1,310
Minimum basic rate, St. Lawrence River . 889 x 0.983 = 874
Maximum rate, through trD ..o 3,901 x 0.983 = 3,833
Area 2—Lake Ontario:
B NOUF PEHOA ... et s r e e e e s b e san e ne e 893 x 0.909 = 812
Docking OF UNAOCKING ....ccviiiiiiiie e e 852 x 0.909 = 775
TABLE 36—PROPOSED ADJUSTMENT OF PILOTAGE RATES, AREAS IN DISTRICT TWO
Adjusted
2011 Rate mlljﬁ;t)?ier ralte for
2012
Area 4—L ake Erie:
(3 g Lo T T o T=T (T T SRS UT PSR $791 X 0.964 = $762
Docking or undocking ........cccoevieiiiiiniiiiniee . 609 X 0.964 = 587
Any point on Niagara River below Black Rock LOCK .........cccccevciiniiiiiiniiiiiciiceee, 1,554 X 0.964 = 1,497
Area 5—Southeast Shoal to Port Huron, Ml between any point on or in:
Toledo or any point on Lake Erie W. of Southeast Shoal & Detroit River ............... 3,102 X 0.972 = 3,014
Toledo or any point on Lake Erie W. of Southeast Shoal & Detroit Pilot Boat . 2,389 X 0.972 = 2,321
Port Huron Change Point & Southeast Shoal (when pilots are not changed at the
Detroit Pilot BOAL) .....cooieiiiiiiiiieiiie ettt e 4,162 X 0.972 = 4,044
Port Huron Change Point & Toledo or any point on Lake Erie W. of Southeast
Shoal (when pilots are not changed at the Detroit Pilot Boat) ..........ccccecvvieenncnne 4,821 X 0.972 = 4,684
Port Huron Change Point & Detroit RIVET ..........cociiiiiiiiiiiii e 3,126 X 0.972 = 3,037
Port Huron Change Point & Detroit Pilot Boat .. 2,432 X 0.972 = 2,363
Port Huron Change Point & St. Clair River ... . 1,729 X 0.972 = 1,680
St ClaIr RIVET et ne s 1,412 X 0.972 = 1,372
St. Clair River & Southeast Shoal (when pilots are not changed at the Detroit
PIlOt BOAL) ... e 4,162 X 0.972 = 4,044
St. Clair River & Detroit River/Detroit Pilot Boat ..... . 3,126 X 0.972 = 3,037
Detroit, Windsor, or Detroit River ...........cccocceiiienene . 1,412 X 0.972 = 1,372
Detroit, Windsor, or Detroit River & Southeast Shoal ...........ccccooveeiiiiiininienenes 2,389 X 0.972 = 2,321
Detroit, Windsor, or Detroit River & Toledo or any point on Lake Erie W. of South-
€ASE SNOAI ..o a e eane 3,102 X 0.972 = 3,014
Detroit, Windsor, or Detroit River & St. Clair River .... . 3,126 X 0.972 = 3,037
Detroit Pilot Boat & Southeast Shoal ...........ccccovieiiiiiiciiiiiiee e 1,729 X 0.972 = 1,680
TABLE 37—PROPOSED ADJUSTMENT OF PILOTAGE RATES, AREAS IN DISTRICT THREE
2011 Rate felotor
Rate iplier 2012
Area 6—Lakes Huron and Michigan:
6 hour period .............. $688 x 0.963 = $662
Docking or undocking 653 X 0.963 = 629
Area 7—St. Mary’s River between any point on or in:
GIrOS €aP & D& TOUF ..ueiiiiiiiiii ittt ettt sttt sr e e bt e bt e e bt eaeennesaeenrenneenne e 2,650 x 0.969 = 2,568
Algoma Steel Corp. Wharf, Sault Ste. Marie, Ont. & D& TOUN .......ccoiriiiiereeneieeeseeeseeeeen 2,650 x 0.969 = 2,568
Algoma Steel Corp. Wharf, Sault Ste. Marie, Ont. & Gros Cap .......cccceeeerereenieneriieneneseneeneens 998 x 0.969 = 967
Any point in Sault St. Marie, Ont., except the Algoma Steel Corp. Wharf & De Tour ................. 2,221 x 0.969 = 2,153
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TABLE 37—PROPOSED ADJUSTMENT OF PILOTAGE RATES, AREAS IN DISTRICT THREE—Continued

o g

Rate iplier 2012
Any point in Sault St. Marie, Ont., except the Algoma Steel Corp. Wharf & Gros Cap .............. 998 x 0.969 = 967
Sault Ste. Marie, Ml & D& TOUN ......ccccuiiiieeeeeccite et eecte e e e e e e e e e e e e st baeeeeessesasraeeeeseeennrnnees 2,221 x 0.969 = 2,153
Sault Ste. Marie, Ml & GrOS Cap ......cceeieeiiieiieiieenieeitee ettt tee bt sae e eeesaaeebeesaaeesaeesaeeeseas 998 x 0.969 = 967
HArDOr MOVAGE ... e e 998 x 0.969 = 967

Area 8—Lake Superior:

(S T 10 g oT=Y (oo T PP P PRSPPI 608 X 0.949 = 577
$578 0.949 = $549

VI. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

A. Executive Order 12866 and Executive
Order 13563

Executive Orders 13563 and 12866
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule is
not a “‘significant regulatory action”
under section 3(f) of Executive Order
12866 and has not been reviewed by the
Office of Management and Budget.

A draft Regulatory Assessment
follows.

The Coast Guard is required to review
and adjust pilotage rates on the Great
Lakes annually. See Parts IIl and IV of
this preamble for detailed discussions of
the Coast Guard’s legal basis and
purpose for this rulemaking and for
background information on Great Lakes
pilotage ratemaking. Based on our
annual review for this proposed
rulemaking, we are adjusting the
pilotage rates for the 2012 shipping
season to generate sufficient revenue to
cover allowable expenses, target pilot
compensation, and returns on
investment. The rate adjustments in this
proposed rule would, if codified, lead to
a cost savings in all seven areas and all
three districts with an estimated cost

savings to shippers of approximately $1
million across all three districts.

The proposed rule would apply the 46
CFR part 404, Appendix A, full
ratemaking methodology and decrease
Great Lakes pilotage rates, on average,
approximately 4 percent overall from
the current rates set in the 2011 final
rule. The Appendix A methodology is
discussed and applied in detail in Part
V of this preamble. Among other factors
described in Part V, it reflects audited
2009 financial data from the pilotage
associations (the most recent year
available for auditing), projected
association expenses, and regional
inflation or deflation. The last full
Appendix A ratemaking was concluded
in 2006 and used financial data from the
2002 base accounting year. The last
annual rate review, conducted under 46
CFR part 404, Appendix C, was
completed early in 2011.

In general, we expect an increase in
pilotage rates for a certain area to result
in additional costs for shippers using
pilotage services in that area, while a
decrease would result in a cost
reduction or savings for shippers in that
area. The shippers affected by these rate
adjustments are those owners and
operators of domestic vessels operating
on register (employed in foreign trade)
and owners and operators of foreign
vessels on a route within the Great
Lakes system. These owners and
operators must have pilots or pilotage
service as required by 46 U.S.C. 9302.
There is no minimum tonnage limit or
exemption for these vessels. The Coast
Guard’s interpretation is that the statute
applies only to commercial vessels and
not to recreational vessels.

Owners and operators of other vessels
that are not affected by this rule, such
as recreational boats and vessels only
operating within the Great Lakes
system, may elect to purchase pilotage

services. However, this election is
voluntary and does not affect the Coast
Guard’s calculation of the rate and is not
a part of our estimated national cost to
shippers. Coast Guard sampling of pilot
data suggests there are very few U.S.
domestic vessels, without registry and
operating only in the Great Lakes that
voluntarily purchase pilotage services.

We used 2008-2010 vessel arrival
data from the Coast Guard’s Marine
Information for Safety and Law
Enforcement (MISLE) system to estimate
the average annual number of vessels
affected by the rate adjustment to be 204
vessels that journey into the Great Lakes
system. These vessels entered the Great
Lakes by transiting through or in part of
at least one of the three pilotage
Districts before leaving the Great Lakes
system. These vessels often make more
than one distinct stop, docking, loading,
and unloading at facilities in Great
Lakes ports. Of the total trips for the 204
vessels, there were approximately 319
annual U.S. port arrivals before the
vessels left the Great Lakes system,
based on 2008-2010 vessel data from
MISLE.

The impact of the rate adjustment to
shippers is estimated from the District
pilotage revenues. These revenues
represent the direct and indirect costs
(““economic costs”) that shippers must
pay for pilotage services. The Coast
Guard sets rates so that revenues equal
the estimated cost of pilotage.

We estimate the additional impact
(costs or savings) of the rate adjustment
in this proposed rule to be the
difference between the total projected
revenue needed to cover costs in 2012
based on the 2011 rate adjustment and
the total projected revenue needed to
cover costs in 2012 as set forth in this
proposed rule. Table 38 details
additional costs or savings by area and
district.
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TABLE 38—RATE ADJUSTMENT AND ADDITIONAL IMPACT OF THE PROPOSED RULE BY AREA AND DISTRICT
[$U.S.; Non-discounted]
Projected Projected Acdocgisogfl
revenue revenue savinas of
needed needed this rog osed
in 2011" in 2012 prop
rule
Y (== S $2,348,516 $2,268,262 ($80,255)
ATBA 2 ..ottt —————————————————————————————————————————————————————————— 1,689,246 1,467,944 (221,302)
B ICe] =TI D I3 (g [o3 O [= R 4,037,763 3,736,206 (301,557)
AT 4 ..o ——————————————————————————————————————————————————————_. 1,436,140 1,262,813 (173,326)
F =Y T S 2,649,876 2,526,668 (123,208)
Total, DISTICE TWO .eeeiiiiiiiiiiiiitiieiiett e s e s e e e e e s e e e e seeeseaaseaaseassaaaeaeanas 4,086,016 3,789,481 (296,534)
ATBA B ...ttt e et ettt ——————————————————————————————————————————————————————a————_. 2,311,006 2,144,458 (166,548)
1,614,974 1,517,612 (97,362)
1,904,237 1,719,765 (184,472)
Total, DISHCt TRIEE ....eeeiiiiee ettt e e e et e e et e e e ne e e s saneeeenaneeeenraeeas 5,830,218 5,381,835 (448,383)

“These 2011 estimates are detailed in Table 16 of the 2011 final rule (76 FR 6351).
" These 2012 estimates are detailed in Table 27 of this rulemaking.

Some values may not total due to rounding.

“Additional Revenue or Cost of this Rulemaking” = “Revenue needed in 2012” minus; “Revenue needed in 2011.”

After applying the rate change in this
proposed rule, the resulting difference
between the projected revenue in 2011
and the projected revenue in 2012 is the
annual impact to shippers from this
rule. This figure would be equivalent to
the total additional payments or savings
that shippers would incur for pilotage
services from this proposed rule. As
discussed earlier, we consider a
reduction in payments to be a cost
savings.

The impact of the rate adjustment in
this proposed rule to shippers varies by
area and district. The rate adjustments
would lead to a cost savings in all seven
areas and all three districts, with
affected shippers operating in District
One, District Two, and District Three
experiencing savings of $302,000,
$297,000, and $448,000, respectively
(values rounded). To calculate an exact
cost or savings per vessel is difficult
because of the variation in vessel types,
routes, port arrivals, commodity
carriage, time of season, conditions
during navigation, and preferences for
the extent of pilotage services on
designated and undesignated portions of
the Great Lakes system. Some owners
and operators would pay more and
some would pay less depending on the
distance and port arrivals of their
vessels’ trips. However, the additional
savings reported above does capture the
adjustment the shippers would
experience as a result of the rate
adjustment in this proposed rule. As
Table 38 indicates, shippers operating
in all areas would experience an annual
savings due to this rulemaking. The

overall impact of the proposed rule
would be a cost savings to shippers of
approximately $1 million across all
three districts.

The effects of a rate adjustment on
costs and savings vary by year and area.
A decrease in projected expenses for
individual areas or districts is common
in past pilotage rate adjustments. Most
recently, in the 2011 ratemaking,
District Three experienced a decrease in
projected expenses due to an adjustment
in bridge hours from the 2010 final rule;
that led to a savings for that district and
yielded a net savings for the system.

This proposed rulemaking would
allow the U.S. Coast Guard to meet the
statutory requirements to review the
rates for pilotage services on the Great
Lakes—ensuring proper pilot
compensation.

B. Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000 people.

We expect entities affected by the
proposed rule would be classified under
the North American Industry
Classification System (NAICS) code
subsector 483—Water Transportation,
which includes the following 6-digit

NAICS codes for freight transportation:
483111—Deep Sea Freight
Transportation, 483113—Coastal and
Great Lakes Freight Transportation, and
483211—Inland Water Freight
Transportation. According to the Small
Business Administration’s definition, a
U.S. company with these NAICS codes
and employing less than 500 employees
is considered a small entity.

For the proposed rule, we reviewed
recent company size and ownership
data from 2008-2010 Coast Guard
MISLE data and business revenue and
size data provided by publicly available
sources such as MANTA and Reference
USA. We found that large, mostly
foreign-owned, shipping conglomerates
or their subsidiaries owned or operated
all vessels engaged in foreign trade on
the Great Lakes. We assume that new
industry entrants would be comparable
in ownership and size to these shippers.

There are three U.S. entities affected
by the proposed rule that receive
revenue from pilotage services. These
are the three pilot associations that
provide and manage pilotage services
within the Great Lakes districts. Two of
the associations operate as partnerships
and one operates as a corporation. These
associations are designated the same
NAICS industry classification and small
entity size standards described above,
but they have far fewer than 500
employees—approximately 65 total
employees combined. We expect no
adverse impact to these entities from
this proposed rule because all
associations receive enough revenue to
balance the projected expenses
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associated with the projected number of
bridge hours and pilots.

Therefore, the Coast Guard certifies
under 5 U.S.C. 605(b) that this proposed
rule would not have a significant
economic impact on a substantial
number of small entities. If you think
that your business, organization, or
governmental jurisdiction qualifies as a
small entity and that this proposed rule
would have a significant economic
impact on it, please submit a comment
to the Docket Management Facility at
the address under ADDRESSES. In your
comment, explain why you think it
qualifies, as well as how and to what
degree this proposed rule would
economically affect it.

C. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the proposed rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please consult
Mr. Todd Haviland, Management &
Program Analyst, Office of Great Lakes
Pilotage, Commandant (CG-5522), Coast
Guard; telephone 202—-372-2037, e-mail
Todd.A.Haviland@uscg.mil, or fax 202—
372—-1909. The Coast Guard will not
retaliate against small entities that
question or complain about this rule or
any policy or action of the Coast Guard.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734—3247).

D. Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520). This rule does not
change the burden in the collection
currently approved by the Office of
Management and Budget under OMB
Control Number 1625-0086, Great Lakes
Pilotage Methodology.

E. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism because
States are expressly prohibited by 46
U.S.C. 9306 from regulating pilotage on
the Great Lakes.

F. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

G. Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

H. Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

I Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

J. Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of

power and responsibilities between the
Federal Government and Indian tribes.

K. Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

L. Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies. This proposed rule
does not use technical standards.
Therefore, we did not consider the use
of voluntary consensus standards.

M. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. A preliminary
environmental analysis checklist
supporting this determination is
available in the docket where indicated
under the ‘“Public Participation and
Request for Comments” section of this
preamble. This rule is categorically
excluded under section 2.B.2, figure 2—
1, paragraph (34)(a) of the Instruction.
Paragraph 34(a) pertains to minor
regulatory changes that are editorial or
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procedural in nature. This proposed
rule adjusts rates in accordance with
applicable statutory and regulatory
mandates. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

List of Subjects in 46 CFR Part 401

Administrative practice and
procedure, Great Lakes, Navigation
(water), Penalties, Reporting and
recordkeeping requirements, Seamen.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 46 CFR part 401 as follows:

PART 401—GREAT LAKES PILOTAGE
REGULATIONS

1. The authority citation for part 401
continues to read as follows:

Authority: 46 U.S.C. 2104(a), 6101, 7701,
8105, 9303, 9304; Department of Homeland
Security Delegation No. 0170.1; 46 CFR
401.105 also issued under the authority of
44 U.S.C. 3507.

2.In §401.405, revise paragraphs (a)
and (b) to read as follows:

§401.405 Basic rates and charges on the
St. Lawrence River and Lake Ontario.
* * * * *

(a) Area 1 (Designated Waters):

Service St. Lawrence River

Basic Pilotage $18.04 per kilometer
or $31.94 per mile.1
$400.1

$1,3101

Each Lock Transited
Harbor Movage

1The minimum basic rate for assignment of
a pilot in the St. Lawrence River is $874, and
the maximum basic rate for a through trip is
$3,833.

(b) Area 2 (Undesignated Waters):

: Lake
Service Ontario
Six-Hour Period ......cccccoevieeennenn. $812
Docking or Undocking 775

3.In §401.407, revise paragraphs (a)
and (b) to read as follows:

§401.407 Basic rates and charges on Lake
Erie and the navigable waters from
Southeast Shoal to Port Huron, MI.

* * * *

(a) Area 4 (Undesignated Waters):

Lake Erie
: (East of
Service Southeast Buffalo
Shoal)
ST o o TU Tl =Y o T TSR USPPI $762 $762
Docking or Undocking ............. 587 587
Any Point on the Niagara River
Below the BIack ROCK LOCK .......coiiiiiiiiiiieei ettt e e e e e e e e e ss e e e ssn e e e nanr e e e snnneeeannneenane N/A 1,497
(b) Area 5 (Designated Waters):
Toledo or
any point on N .
Any point on or in So:gr;glast Lake Erie west | Detroit River Detrbcz)lg{) ilot S}éiselar”r
of southeast
shoal
Toledo or any port on Lake Erie west of Southeast Shoal ................. $2,321 $1,372 $3,014 $2,321 N/A
Port Huron Change Point .........ccoiiiiiiiiiiiiieeeeee e 14,044 14,684 3,037 2,363 1,680
St. Clair RIiVEr .....cooiiiiiiieeeeeeeee 14,044 N/A 3,037 3,037 1,372
Detroit or Windsor or the Detroit River .... 2,321 3,014 1,372 N/A 3,037
Detroit Pilot BOat ........c..uvviiiiieeieeee e 1,680 2,321 N/A N/A 3,037
1When pilots are not changed at the Detroit Pilot Boat.
4.In §401.410, revise paragraphs (a), (a) Area 6 (Undesignated Waters): Servi Lakes Huron
(b), and (c) to read as follows: ervice and Michigan
. Service Lakes Huron ) i
§401.410 Basic rates and charges on and Michigan  Docking or Undocking .......... 629
Lakes Huron, Michigan, and Superior, and
the St Mary’s River. ixX- i
; \ y > § . Six-Hour Period .......ccccc....... $662 (b) Area 7 (Designated Waters):
Area De tour Gros cap Any harbor
(1o 07T H USSP $2,568 N/A N/A
Algoma Steel Corporation Wharf at Sault Ste. Marie, ONtario ..........ccoceeieiriiiienie e 2,568 $967 N/A
Any point in Sault Ste. Marie, Ontario, except the Algoma Steel Corporation Wharf ...........cccceverenee. 2,158 967 N/A
SaUIt SEE. MANIE, MI ..ttt ettt s a ettt sa e e et eaae e e bt st e e nbe e e b e nneeenneas 2,153 967 N/A
HADOT MOVAGE ...ttt ettt a et h e bt e bt b e b b e e e nae et e naeeeenaeennean N/A N/A $967
(c) Area 8 (Undesignated Waters): . Lake . Lake
Service Superior Service Superior
Six-Hour Period .......c.cccoveeeiieennes $577 Docking or Undocking .................. 549
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§401.420 [Amended]

5. Amend §401.420 as follows:

a. In paragraph (a), remove the text
“$127” and add, in its place, the text
“$122”’; and remove the text “$1,989”
and add, in its place, the text “$1,910";

b. In paragraph (b), remove the text
“$127” and add, in its place, the text
“$122”; and remove the text “$1,989”
and add, in its place, the text “$1,910”;
and

c. In paragraph (c)(1), remove the text
“$751” and add, in its place, the text
“$721”’; and in paragraph (c)(3), remove
the text “$127” and add, in its place, the
text “$122”, and remove the text
“$1,989” and add, in its place, the text
“$1,910”.

§401.428 [Amended]

6.In §401.428, remove the text
“$766”’ and add, in its place, the text
“$736”.

Dated: July 27, 2011.
Dana A. Goward,

Director Marine Transportation Systems
Management, U.S. Coast Guard.

[FR Doc. 2011-19746 Filed 8—-3—11; 8:45 am]
BILLING CODE 9110-04-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 9

[PS Docket No. 07-114; GN Docket No. 11—
117; WC Docket No. 05-196; FCC 11-107]

Wireless E911 Location Accuracy
Requirements; E911 Requirements for
IP-Enabled Service Providers

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: In this document, the Federal
Communications Commission (the
Commission) proposes measures to
improve 911 availability and location
determination for users of
interconnected Voice over Internet
Protocol (VoIP) services. First, the
Commission considers whether to apply
our 911 rules to “outbound-only”’
interconnected VolP services, i.e.,
services that support outbound calls to
the public switched telephone network
(PSTN) but not inbound voice calling
from the PSTN. These services, which
allow consumers to place IP-based
outbound calls to any telephone
number, have grown increasingly
popular in recent years. The
Commission asks whether such services
are likely to generate consumer
expectations that they will support 911
calling and consider whether to extend

to outbound-only interconnected VoIP
service providers the same 911
requirements that have applied to other
interconnected VoIP service providers
since 2005.

The Commission seeks comment on
whether our proposal to amend the
definition of interconnected VoIP
service for 911 purposes has any impact
on our interpretation of certain statutes
that reference the Commission’s existing
definition of interconnected VoIP
service.

DATES: Submit comments on or before
October 3, 2011. Submit reply
comments on or before November 2,
2011.

ADDRESSES: You may submit comments,
identified by PS Docket No. 07-114; GN
Docket No. 11-117; WC Docket No. 05—
196, by any of the following methods:

e Federal Communications
Commission’s Web Site: http://
fjallfoss.fcc.gov/ecfs2/. Follow the
instructions for submitting comments.

o People With Disabilities: Contact
the FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by e-mail: FCC504@fcc.gov
or phone: 202—-418-0530 or TTY: 202—
418-0432.

For detailed instructions for
submitting comments and additional
information on the rulemaking process,
see the SUPPLEMENTARY INFORMATION
section of this document.

FOR FURTHER INFORMATION CONTACT:
Patrick Donovan, Attorney Advisor,
(202) 418-2413.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Second
Further Notice of Proposed Rulemaking
and Notice of Proposed Rulemaking in
PS Docket No. 07-114, GN Docket No.
11-117, WC Docket No. 05-196, FCC
11-107, released on July 13, 2011. The
full text of this document is available for
public inspection during regular
business hours in the FCC Reference
Center, Room CY-A257, 445 12th Street,
SW., Washington, DC 20554, or online
at http://transition.fcc.gov/pshs/
services/911-services/.

I. Second Further Notice of Proposed
Rulemaking

A. Applying E911 Rules to Outbound-
Only Interconnected VoIP Service
Providers

1. Background. In 2005, the
Commission first asserted regulatory
authority over interconnected VoIP
service providers for 911 purposes. In
the VoIP 911 Order, the Commission
defined interconnected VoIP service as
a service that (1) enables real-time, two-

way voice communications; (2) requires
a broadband connection from the user’s
location; (3) requires Internet protocol-
compatible customer premises
equipment (CPE); and (4) permits users
generally to receive calls that originate
on the PSTN and to terminate calls to
the PSTN. The Commission established
requirements for these providers to
provide 911 services to their customers.
Since the Commission’s adoption of
these requirements, Congress has
codified them and has also given the
Commission the discretion to modify
them “from time to time.”

2. In the Location Accuracy NOI, the
Commission noted that the
Commission’s VoIP 911 rules have thus
far been limited to providers of
interconnected VoIP services as defined
above. The Commission also noted,
however, that since these rules were
adopted, there has been a significant
increase in the availability and use of
portable VoIP services and applications
that do not meet one or more prongs of
the interconnected VoIP service
definition. In light of the increase in use
of these services, the Commission
sought comment on several alternatives
for expanding the scope of the VoIP 911
rules, including whether 911/E911
obligations should apply to (1) VoIP
services that enable users to place
outbound calls that terminate on the
PSTN but not to receive inbound calls
from the PSTN, and (2) VoIP services
that enable users to receive inbound
calls from the PSTN but not to make
outbound calls to the PSTN.

3. Comments. In response to the
Location Accuracy NOI, a number of
public safety entities argue that the
Commission should impose 911
obligations on VolIP services that do not
meet the current definition of
interconnected VoIP service. NENA
contends that consumers expect that
they will be able to reach 911 from a
VoIP telephone. NENA submits that it is
“reasonable for consumers to expect
that services which allow outbound
calling to the PSTN will properly route
calls to 9-1-1.” Further, Texas 9-1-1
Agencies contends that “vendors of
these services should be required to
provide public education materials
related to 9-1-1 limitations and work
diligently with public safety and access
network provider[s] * * * to minimize
confusion and potential adverse
consequences to their end users.”

4. Some commercial commenters also
support the view that changing
consumer expectations support
extending 911 requirements beyond the
scope of VoIP providers covered by the
existing rules. AT&T highlights that
“the record suggests that consumers


http://transition.fcc.gov/pshs/services/911-services/
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expect that outbound, residential VoIP
services that provide local calling
capability will support E911.” Sprint
Nextel notes that “[m]any * * * new
services can be viewed as a form of
mobile phone service and, as such,
should be treated in a similar way for
purposes of 911.” TCS states that
“[s]lome VoIP services that otherwise
fully comply with [the interconnected
VolIP service] definition are configured
so as to offer only “one-way” (i.e., either
in-bound or out-bound calling, but not
both) voice services to the PSTN.” TCS
characterizes this as a “loophole” that
encourages “‘product definition
arbitrage” and urges “either
Congressional action * * * or
clarification from the FCC that such
services are included in § 9.3,” of the
Commission’s rules. MobileTREC states
that “since a consumer’s expectation is
that all devices that have dial tone
would have 911 service, then any device
with dial tone should have a 911
solution, including nomadic or mobile
VolIP services such as MagicJack, Skype,
Vonage, and Google Voice.” DASH
believes that “the primary criteria the
Commission should apply in
determining whether to impose 9-1-1
requirements on new products and
services is the reasonable expectations
of the subscriber.”

5. The VON Coalition, on the other
hand, argues that “there is a real risk to
innovation if the Commission begins to
blur the previously established clear
lines and expectations created in the
definition of interconnected VoIP * * *
to trigger 911 obligations on these
innovative applications, products and
services.” The VON Coalition also notes
that “certain IP-enabled services and
devices, including non-interconnected
VoIP services, may not be technically
capable of providing E911, because of
the difficulties in identifying the
locations of users.” In addition, the
VON Coalition argues that “to the extent
E911 or next generation 911 obligations
are extended, it should be considered
only for those voice applications or
offerings that are designed to provide
the essential qualities of a telephone
service which is the ability to call
anyone and receive a call from anyone
in the world.”

6. Discussion. When the Commission
adopted VoIP 911 requirements in 2005,
it recognized that the definition of
interconnected VoIP service might
“need to expand as new VoIP services
increasingly substitute for traditional
phone service.” Since 2005, there has
been a dramatic increase in the number
and popularity of VoIP services. For
example, Skype reported to the
Securities and Exchange Commission in

2010 that it had 20 million users in the
United States. Skype also stated that it
had over 8 million paying users
worldwide for its Skypeln and
SkypeOut services and had domestic
revenues of over $100 million in 2009.
A number of companies, such as Skype
and Google Voice offer a variety of “one-
way” interconnected VoIP services that
enable inbound calls from the PSTN or
outbound calls to the PSTN, but not
both.

7. There are now well over 4.2 million
subscribers to one-way interconnected
VoIP services, which was the number of
two-way interconnected VoIP
subscribers in 2005 when the FCC
adopted the original interconnected
VoIP 911 rules. Moreover, since 2005, a
number of hardware products have been
introduced that support outbound-only
interconnected VolP service and are
indistinguishable from traditional
landline or cordless phones in their
ability to place outbound calls.

8. Outbound-only interconnected
VoIP service providers have also been
marketing their services to businesses,
which generally require a higher grade
of quality and reliability than
residential-based voice services. For
example, since late 2008, Skype has
been marketing several versions of its
service to small, medium, and large
businesses that use Session Initiation
Protocol-based PBX systems. In addition
to offering low cost rates for outbound
calls, the service allows customers to
purchase online numbers to receive
inbound calls.

9. Outbound-Only Interconnected
VoIP Service. In light of increased
consumer access to and use of
outbound-only interconnected VoIP
services, we seek comment on whether
to extend our 911 obligations to
outbound-only interconnected VoIP
service providers to further the
achievement of long-established
regulatory goals to promote the safety of
life and property. We invite comment
regarding consumers’ expectations for
being able to contact emergency
personnel when using outbound-only
interconnected VolIP services. What is
the likelihood that a consumer who
needs to place an emergency call and is
unfamiliar with an outbound-only
interconnected VoIP phone would
expect it to have the ability to transmit
a 911 call? Are warnings at the point of
sale regarding a consumer’s inability to
reach 911 using a particular outbound-
only interconnected VoIP service
effective? Is there a consumer
expectation with respect to being able to
contact emergency personnel when
using an inbound-only interconnected
VolIP service?

10. If we were to extend 911
obligations to outbound-only
interconnected VoIP service providers,
should we also revise our definition of
interconnected VoIP service? As an
initial matter, we seek comment on two
potential technical modifications to the
definition of interconnected VoIP
service. First, we seek comment on
whether we should modify the second
prong of the existing definition, which
requires a broadband voice connection
from the user’s location. Some
interconnected VolP service providers
have asserted that VoIP services that are
capable of functioning over a dial-up
connection as well as a broadband
connection fall outside this definition.
Since these services provide virtually
the same user experience, regardless of
the fact that they are in dial-up mode,
we seek comment on whether the
second prong should specify an
“Internet connection,” rather than a
broadband connection, as the defining
feature.

11. Second, we seek comment on
whether we should modify the fourth
prong of the existing definition to define
connectivity in terms of the ability to
connect calls to United States E.164
telephone numbers rather than the
PSTN. Such a change could reflect the
fact that interconnected VolP service
providers are not limited to using the
circuit-switched PSTN to connect or
receive telephone calls. Indeed, as
networks evolve away from circuit-
switched technology, VoIP users are
increasingly likely to place and receive
telephone calls in which the end-to-end
transmission is entirely over IP-based
networks. By referencing E.164
telephone numbers and eliminating
reference to the PSTN, the definition of
interconnected VolP service might be
technically more accurate and avoid
potential technical obsolescence.

12. Thus, we seek comment on
whether to extend 911 requirements to
any service that (1) Enables real-time,
two-way voice communications; (2)
requires an Internet connection from the
user’s location; (3) requires Internet
protocol-compatible customer premises
equipment; and (4) permits users to
terminate calls to all or substantially all
United States E.164 telephone numbers.
Would such a new definition accurately
reflect current and evolving consumer
expectations and the needs of PSAPs
and first responders? In the companion
Notice of Proposed Rulemaking, we seek
comment on whether a new definition,
were we to adopt one, should be used
for any regulatory purpose other than
911 and on issues related to the
changing the definition for 911 purposes
only.



47116

Federal Register/Vol. 76, No. 150/ Thursday, August 4, 2011/Proposed Rules

13. We also seek comment on the cost
and technical feasibility of extending
the Commission’s existing 911
requirements to outbound-only
interconnected VoIP service providers.
In this regard, we seek comment on the
ability of an outbound-only
interconnected VoIP service provider to
support callback capability. Does the
fact that outbound-only interconnected
VolIP service providers have already
implemented call-back mechanisms for
non-emergency purposes mean that it
would be feasible for an outbound-only
interconnected VolP service provider to
support callback capability for
emergency purposes as well? If the
Commission were to extend existing 911
requirements to outbound-only
interconnected VoIP service providers,
what would be an appropriate
timeframe for doing so?

14. Would the costs for outbound-
only interconnected VolIP service
providers to come into compliance with
these requirements be no greater, and
potentially be lower, than the costs that
two-way interconnected VolIP service
providers incurred when the
Commission adopted its original VoIP
911 requirements in 20057 Has the
development since 2005 of mechanisms
to support VoIP 911 and the provision
of registered location information led to
efficiencies that could reduce the cost
for outbound-only interconnected VoIP
service providers to come into
compliance? Conversely, do outbound-
only interconnected VolP services face
any additional costs due to technical
challenges in transmitting 911 calls,
providing call-back information, or
using customer-generated location
information when compared to
bidirectional services?

15. To establish the baseline from
which to calculate benefits and costs of
extending 911 service requirements to
outbound-only interconnected VoIP
service providers, we seek comment on
the number of firms and subscribers that
would be affected; the number of firms
that currently provide 911 service for
outbound-only interconnected VoIP
calls; the number of households and
businesses that use outbound-only
interconnected VoIP services, including
the number that use outbound-only
interconnected VoIP services to the
exclusion of two-way voice calling
services; the projected growth in use of
outbound-only interconnected VoIP
services, including any growth in the
use of such services to the exclusion of
two-way voice calling services; and the
number of outbound-only
interconnected VoIP 911 calls placed
annually to PSAPs.

16. We seek comment on the
appropriate manner to calculate the
benefits that would result from
extending 911 service requirements to
outbound-only interconnected VoIP
services. These benefits may include
decreased response times for
emergencies; reductions in property
damage, the severity of injuries and loss
of life; and the increase in the
probability of apprehending criminal
suspects. We recognize that these
benefits will be tempered when
consumers have access to other
telecommunications services that
already provide 911 service and may
increase when outbound-only
interconnected VolIP service use grows
in the future. Potential benefits may also
include less tangible and quantifiable
factors, such as an increased sense of
security. We seek comment on how
these intangibles should be accounted
for in any analysis.

17. We seek comment on the costs
and technical issues associated with
providing 911 services. These costs may
include hardware upgrades, software
updates, customer service costs, the cost
of sending additional 911 calls,
decreased innovation and investment in
services, market exit, liability concerns,
as well as other potential costs not
enumerated here. We seek comment on
any changes to the proposed rules that
could mitigate these cost factors while
maintaining the goals of extending
access to emergency services to users of
outbound-only interconnected VoIP
services. We seek comment on how any
two-way or outbound-only
interconnected VoIP service providers
that currently offer 911 service
provision these services and ask for a
precise quantification of the initial and
ongoing costs associated with
establishing 911 calling, as well as the
number of subscribers that have utilized
this feature.

18. We seek further comment on any
potential costs that public safety
personnel may incur if the Commission
were to impose 911 obligations upon
outbound-only interconnected VoIP
service providers. For instance,
assuming that most PSAPs are already
capable of receiving 911 calls from two-
way VolIP providers, would they incur
additional costs were they also to
receive 911 calls from outbound-only
interconnected VoIP providers? For
example, could there be potential costs
if emergency response personnel are
sent to the wrong location or if PSAPs
are forced to deal with an increase in
the number of fraudulent 911 calls?

19. Finally, with the introduction of
advanced consumer equipment and
applications for use on desktop

computers and mobile devices, we
expect significant innovation to
continue in the provision of voice
services over IP networks. Thus, we also
seek comment on whether there are
voice services that are presently being
offered that would fall outside the scope
of the proposed new definition for
outbound-only interconnected VoIP
service for which consumers may have
a reasonable expectation of being able to
contact 911.

B. Automatic Location Requirements for
Interconnected VoIP Services

20. Background. The Commission’s
rules currently do not require providers
of portable interconnected VoIP service
to automatically provide location
information to PSAPs without the
customer’s active cooperation. In the
Location Accuracy NPRM, the
Commission tentatively concluded that
“to the extent that an interconnected
VolIP service may be used in more than
one location, providers must employ an
automatic location technology that
meets the same accuracy standards that
apply to those CMRS services.” The
Location Accuracy NOI sought to
refresh the record on this tentative
conclusion.

21. Specifically, in the Location
Accuracy NOI, the Commission sought
comment on a range of questions related
to automatic provision of location
information for interconnected VoIP
services. The Commission sought
information on what advanced
technologies, if any, permit portable
interconnected VoIP service providers
to provide ALI, whether portable
interconnected VolP service providers
had implemented any practices or
methods to provide ALI, and if not,
what the Commission could do to
facilitate the development of techniques
for automatically identifying the
geographic location of users of this
service. Further, the Commission sought
comment on whether interconnected
VoIP service providers should
incorporate the ability to automatically
detect a user’s Internet connectivity,
identify a user’s location, and prompt a
user to confirm his/her location, prior to
enabling calling features. The
Commission also sought comment on
whether CMRS operators that provide
interconnected VolP services can
deliver location information to a PSAP
in the same manner as for CMRS,
specifically, delivering longitude and
latitude coordinates to the PSAP in lieu
of a street address.

22. Comments. Several commenters
argue that the dramatic growth of
interconnected VoIP services has
created a market segment too large to
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remain exempt from E911 location
accuracy and that interconnected VoIP
service providers as well as broadband
providers should work together to
address technical solutions for
providing automatic location
information for VoIP subscribers
(including wireless VoIP callers), with
the goal of recommending a standard.
APCO maintains that “[c]allers using IP
devices expect and should receive the
same E9-1-1 service as callers using
other types of devices” and that
“automatic location requirements
should therefore be imposed on all
devices that the public uses in the same
* * * manner as interconnected
telephones.” NENA argues that “[i]t is
entirely reasonable for consumers to
expect that services which allow
outbound calling to the PSTN will
properly route calls to 9-1-1, [and] that
this is indeed the expectation held by
the overwhelming majority of VoIP
users.” St. Louis County believes these
services must provide location and
routing information similar to that
provided by wireline voice providers.

23. NENA has two primary concerns
about the inability of interconnected
VolIP service providers to provide ALI
for 911 calls. First, although NENA
lacks quantitative figures, it has
received a ‘“wealth of anecdotal
evidence that PSAPs frequently receive
calls routed incorrectly due to a failure
of nomadic VoIP systems to update user
locations.” Second, according to NENA,
there is evidence that callers sometimes
intentionally falsify location
information, which is “impossible to
detect and can negatively impact * * *
safety and security * * * by diverting
resources away from legitimate
emergency calls or directing attention
away from [a crime] scene [and] when
fraudulent calls are detected, it is
technically * * * difficult to locate the
perpetrator. St. Louis County states that
“while improvements to location
accuracy have been [made], there
remain inaccuracies and other limiting
factors requiring additional time and
effort at the point of call taking to
adequately determine the location of the
reporting party,” a problem
compounded by nomadic callers who
“seldom [are] aware of their geographic
location and can offer only observed
landmarks thus delaying initial
response.”

24. A number of commenters argue
that the existing Registered Location
requirement, whereby VoIP subscribers
register their physical location with
their provider, has worked well and
should continue to serve as the basis for
routing 911 calls. Vonage states that it
has worked with public safety to adapt

Vonage’s 911 service to the equipment
or infrastructure on which PSAPs rely,
resulting in the delivery of more
information to the PSAP than is
provided by CMRS carriers. Vonage also
asserts that “public safety has not
requested ALI data from Vonage.”

25. While commenters differ on
whether ALI requirements for
interconnected VolP service are needed,
commenters generally agree that at this
time there is no technological or cost-
effective means to provide ALI for
interconnected VolP service providers.
Commenters also state that there are no
industry standards to support ALI for
interconnected VolP calls and that “the
static ALI database in use today is ill-
suited to provide location information
for any mobile or nomadic
communications service.” According to
AT&T, the services encompassed within
the Commission’s definition of
interconnected VolIP service “operate
over a myriad of portable devices and
technologies that permit portability,
including commercial mobile
smartphones running VoIP applications,
Wi-Fi enabled VoIP handsets, portable
terminal adapters, USB dongles, PC-
based softphones [and] VoIP users might
access the Internet through traditional
wired broadband connections, public or
private wireless access points, or
commercial mobile broadband networks
[such that] each permutation of device
and network access may have unique
technical and logistical challenges,
which makes it infeasible today to rely
on a single standard or technology for
determining and relaying accurate ALI
to PSAPs.” Likewise, Qwest states that
“[wlireline networks, e.g., the
architecture defining VoIP 911, have no
ability to read each other’s end-user
locations [and] no existing technology,
let alone applicable industry-agreed
standards, support the automatic
delivery of user address information
from a VolIP piece of equipment to a
database capable of manipulating it and
getting it delivered to a PSAP.” Vonage
argues that ““it is particularly critical
that the Commission recognize the
distinction between fixed, nomadic, and
mobile interconnected VoIP service
[because] “[flor fixed and nomadic
services, moving to CMRS location
requirements would degrade, rather
than improve, the accuracy and
reliability of emergency caller location
information [and] [flor VoIP mobile
products, moving to CMRS location
requirements will introduce
duplication, inefficiency and
confusion.”

26. Motorola states that
“[ilmplementation of this functionality
* * * would require substantial

standards development, investment, and
infrastructure upgrades by both VoIP
service providers and PSAPs.” Vonage
argues that “existing and proposed
automatic location identification
technology is significantly less reliable
than network end-point location
information * * * especially * * *
dense urban environments” and
therefore ‘‘the Commission should not
prematurely impose technological
requirements and risk likely decreases
in public safety and IVS autolocation.”

27. A number of commenters
recommend that the Commission
encourage industry and public safety
entities to work together to develop
automatic location identification
solutions for VoIP. NENA states that
“[i]n the future, some form of Automatic
Location Determination should be
mandatory for all portable or nomadic
VolIP devices and applications” and
recommends that ““the Commission
consult closely with industry to begin
fashioning workable 9-1-1 and E9-1-1
rules for PSTN-terminating VoIP
providers.”

28. According to AT&T, one possible
technological solution that warrants
further consideration would be “to
include integrated ALI capabilities in
the design of terminal adapters or other
user devices employed in the provision
of portable VoIP services.” AT&T states
that “these devices could include A-
GPS, passive CMRS wireless receivers,
or both, for use in trilateration and
identification of the user’s location.”
Nevertheless, AT&T cautions that GPS-
based automatic location information
poses technical limitations, as many
interconnected VoIP subscribers use
their service indoors or in urban
environments, making GPS less effective
if satellite transmissions are reflected off
buildings and other obstructions or
satellite connectivity is lost when VoIP
users are deeper indoors. Dash argues
that a key element in an ALI solution for
interconnected VoIP service is a
Location Information Server (LIS)
hosted by the service and/or broadband
provider and therefore capable of
determining, storing, updating,
validating and providing location
information to first responders.
Motorola supports the provision of a
validated Master Street Address Guide
(MSAG) “where an interconnected VoIP
service connects to a PSAP through an
IP/wireline technology, but
interconnected VoIP services that
connect over wireless networks should
not be held to the same location
accuracy standard as CMRS networks at
this time.”

29. Some commenters believe that the
costs associated with the deployment of

in
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VoIP automatic location capability
would be very high. In addition,
commenters point out that there is no
mechanism for cost recovery. Qwest
states that ““it is unclear whether cost
recovery would come from the Federal
government, or whether VoIP service
providers would need to look to the
states (and their funding mechanisms,
such as 911 surcharges and state funds)
for recovery of their significant costs

* * *Ja]nd it is even less clear where
non-regulated entities would go for their
cost recovery.” AT&T argues that any
solution will require “substantial up-
front investment well before any
appreciable results would be seen” and
“necessitate significant reengineering”
as well as replacement of existing
devices with “significant consumer
outreach efforts and additional expense
for subscribers and service providers.”

30. Discussion. We agreee with
commenters that, given the increasing
popularity and adoption of
interconnected VolP services, the
provision of accurate location
information to PSAPs is becoming
essential information to facilitate
prompt emergency response and protect
life, health and property. Although
some commenters point out that the
current Registered Location requirement
can provide the necessary detailed
location of callers, the current regime
remains dependent upon subscribers
manually and accurately entering their
location information and updating it in
a timely manner. NENA indicates that a
number of VoIP 911 calls have provided
erroneous or fraudulent location
information to PSAPs, leading to the
waste of scarce emergency resources
and squandering time that could have
been spent responding to other
emergencies. We note that proposals
related to NG911 would allow the
transmission of multiple location
objects for a call and thus permit the
PSAP to receive the benefit of both the
additional information contained in a
civic address provided by a user (e.g., an
apartment number or street address) and
the automatically determined location
information that is less subject to data
entry errors, lack of timely updates, and
possible misrepresentations.

31. In light of the increasing
prevalence of VoIP calling, the
evolution of consumer expectations, and
the limitations of the Registered
Location method, we believe it is
imperative to continue working towards
an automatic location solution for
interconnected VolP calls to 911. At the
same time, given the lack of presently
available solutions, we are not
proposing to adopt specific ALI
requirements for interconnected VoIP

services at this time but instead seek
comment on a potential framework for
developing solutions that would enable
us to consider implementing ALI for
interconnected VolIP service at a later
date.

32. We agree with commenters that
the provision of ALI in the
interconnected VoIP context is
particularly challenging because of the
increasing prevalence of “over-the-top”
VoIP service, where the over-the-top
VolIP service provider that offers
interconnected VolP service to
consumers is a different entity from the
broadband provider that provides the
underlying Internet connectivity. In this
scenario, there will frequently be
circumstances where the over-the-top
VoIP service provider has a direct
connection to the consumer but does
not have information about the user’s
location, while the broadband provider
may be aware of the consumer’s location
based on the access point he or she is
using but is not aware of when the
consumer is placing an emergency call.
In these situations, the most efficient
and accurate ALI solution may require
that both the broadband provider and
the over-the-top VolIP service provider
play a part.

33. Given the increasing use of
interconnected VoIP services, we seek
comment whether the Commission
should adopt proposed general location
accuracy governing principles that
could be applied to interconnected VoIP
service providers and over-the-top VoIP
service providers but that would allow
both types of providers the flexibility to
develop technologically efficient and
cost-effective solutions. The IETF
GEOPRIV working group has defined a
suite of protocols that allow broadband
providers to provide location
information to subscribers’ devices
through standard protocol interfaces.
One governing principle might be that
when an interconnected VoIP user
accesses the Internet to place an
emergency call, the underlying
broadband provider must be capable of
providing location information
regarding the access point being used by
the device or application, using
industry-standard protocols on
commercially reasonable and non-
discriminatory terms. For example, a
broadband provider might be able to
satisfy its obligation by providing the
access point location information to: (1)
the end user, (2) the over-the-top VoIP
service provider, and/or (3) the PSAP.
Another general principle might be that
when an interconnected VoIP user
places an emergency call, the over-the-
top VolP service provider must either
provide ALI directly (e.g., using geo-

location information generated by the
device or application) or must support
the provision of access point location
information by the broadband provider
as described above.

34. We seek comment on whether we
should adopt these or any other
governing principles. The Commission
asks for comment on the appropriate
timeframes for their implementation
should the Commission decide to adopt
them, considering the technological,
cost, and operational aspects of the
services and devices that the
Commission proposes to subject to the
new requirements. We also seek
comment on the potential costs and
benefits of this proposal. We seek
comment on the most cost effective
solution for providing reasonably
accurate location information for
interconnected VoIP services. These
comments should address both
currently available solutions and
solutions under development. We seek
detailed comment on the relative merits
of any potential solutions, including the
degree of location accuracy, the cost of
implementing the location solution, the
degree of coordination required to
implement the solution, to which types
of VoIP service providers the location
systems would apply (e.g.
interconnected VoIP, outbound-only
interconnected VoIP, “over-the-top”
VolIP, etc.) and any other limitations that
may be relevant.

35. We seek comment on the potential
benefits of extending location accuracy
requirements to interconnected VoIP
services. Are they similar to those
described above for extending 911
requirements to outbound-only
interconnected VoIP service, including
decreased response time to emergencies;
reductions in property damage, the
severity of injuries, and loss of life; and
an increase in the probability of
apprehending criminal suspects? We
recognize that the extent of any benefits
will be in part a function of the degree
to which current location methodologies
provide incorrect or imprecise location
information and thereby delay
emergency personnel from arriving at
the scene. To aid in the estimation of
these benefits, we seek comment on the
extent to which the receipt of imprecise
or incorrect location information from
interconnected VoIP service providers
has resulted in problems for first
responders. We seek precise
quantification of the extent to which
emergency personnel are deployed to
incorrect locations and the difference in
response times for calls initiated from
interconnected VoIP service providers
versus wireline and wireless service
providers.
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36. We invite comment on the costs
associated with various VoIP location
accuracy technologies and how these
costs and solutions vary by type of VoIP
service. These costs may include
hardware upgrades, software updates,
liability concerns, and any transaction
costs. With respect to the last
component, we understand that an
interconnected VoIP service provider
has a relationship with the user but does
not have information about the user’s
location, while the network provider
may be aware of the device or
application’s location based on the
access point being used but is not aware
of when an emergency call is being
placed. We seek comment on how a
solution to this problem can be found
and how transaction costs between
interconnected VolP service providers
and network providers can be reduced
in order to provide the most cost
effective and accurate location
information. Finally, to the extent that
there are any other costs and benefits
that we should consider, we seek
comment on the nature and
quantification of their magnitude.

37. Privacy Concerns. We note that
section 222 of the Communications Act
requires carriers (including CMRS
providers) to safeguard the privacy of
customer proprietary network
information (CPNI), including location
information. Section 222 generally
permits carriers to disclose CPNI “with
the approval of the customer.” The
statute provides heightened protection
for location information: A customer
shall not be considered to have given
approval with regard to “call location
information concerning the user of a
commercial mobile service * * * or the
user of an IP-enabled voice
[interconnected VoIP] service” without
“express prior authorization,” except
that a carrier or interconnected VoIP
service provider may provide such
information ‘‘to providers of emergency
services, and providers of emergency
support services, solely for purposes of
delivering or assisting in the delivery of
emergency services.” How would
section 222 apply to broadband
providers if we were to amend our rules
to require them to assist interconnected
VoIP service providers in providing
ALI? Could the Commission use
authority ancillary to sections 222 and
615a—1 to require broadband providers
to maintain the confidentiality of
location information except as
consistent with section 2227 Could the
Commission extend the exception to the
prior authorization rule for providers of
emergency services to broadband
providers? Are there other sources of

authority that would enable the
Commission to address privacy
concerns in this area?

38. Liability Protection. In the larger
context of our effort to transition to
NG911, we have asked whether some
type of liability protection might be
necessary or appropriate for those
involved in the provision of emergency
services. Today we revisit this question
in the context of interconnected VoIP
service providers and our proposal to
extend ALI requirements to them and to
broadband providers. Would a
broadband provider be considered an
“other emergency communications
provider” subject to the liability
protections of section 615a(a)? The
Commission also seeks comment on the
extent to which the Commission can
address the liability of device
manufacturers that include software
capable of supporting ALI for
interconnected VoIP service. Are there
other sources of authority pursuant to
which the Commission could address
liability issues for service and
equipment providers?

C. Location-Capable Broadband Voice
Technologies

39. In the Location Accuracy NOI, we
observed that “many new forms of IP-
based voice communications are being
offered to consumers via a variety of
wireless services, devices, and
applications for use on a wide range of
new devices.” These IP-based
communications are being carried over
CMRS circuit-switched and data
networks, as well as on Wi-Fi and other
types of wireless connectivity and these
communications may not be subject to
our existing interconnected VoIP service
or CMRS rules and therefore would not
be included within the scope of our
proposed revision to the interconnected
VoIP service definition for 911
purposes. The record indicates that
most smartphones, and many other new
broadband-enabled mobile devices, now
offer one or more location capabilities,
such as A—GPS, network-based location
determination, and Wi-Fi based
positioning. Often, these capabilities
work in combination to provide fairly
accurate location determination. St.
Louis County reports that “with the
advent of the ‘smart phone’, it has been
observed that the location reported by
the device is enormously more accurate
than that currently provided by Phase II
wireless technologies’”” and such phones
should use their “inherent geo-based
accuracy for reporting the location of
the calling party.” Some commenters
argue that an industry advisory group
would be able to provide an orderly and
standards driven approach to leveraging

commercial location-based service for
use in providing location information
for emergency calls.

40. The introduction of more
sophisticated mobile devices has
allowed service providers to offer their
customers a wide range of commercial
location-based services. Such services
allow users to navigate by car or on foot,
find nearby points of interest such as
restaurants or gas stations, tag photos,
share their location information with
friends, track jogging mileage, obtain
coupons from nearby merchants, receive
reminders of errands, or play location-
based games. The location-based
capabilities inherent in the design of
these devices and applications could
perhaps be leveraged when consumers
contact 911 using non-CMRS-based
voice services. These location-based
services could potentially permit service
providers and applications developers
to provide PSAPs with more accurate
911 location information. Exploiting
commercially available location
determination technologies already in
devices may offer a more cost efficient
method by which to provide critical life
saving information to PSAPs. The
Commission seeks comment on whether
we should encourage mobile service
providers to enable the use of
commercial location-based services for
emergency purposes. We also seek
comment on developing operational
benchmarks to assist consumers in
evaluating the ability of carriers to
provide precise location information for
emergency purposes based on the
location-based capabilities of devices.
Should the Commission develop such
benchmarks, and if so, what should they
be? In addition, the CSRIC should be
directed to explore and make
recommendations on methodologies for
leveraging commercial location-based
services for 911 location determination.
CSRIC should also suggest whether it is
feasible or appropriate for the
Commission to adopt operational
benchmarks that will allow consumers
to evaluate carriers’ ability to provide
accurate location information. We seek
comment on whether the adoption of
such benchmarks would be effective in
enabling consumers to be better
informed about the ability of wireless
devices and technologies to provide a
PSAP with accurate location
information.

41. The Commission also seeks
comment on the costs and benefits of
the approaches described above. As in
our discussion above regarding location
accuracy in the interconnected VoIP
service context, we seek to encourage
the development of cost-effective
solutions for location-capable
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broadband voice technologies to support
the provision of accurate location
information to PSAPs and first
responders. The Commission seeks
comment on both currently available
solutions and solutions under
development, including the degree of
location accuracy provided, the cost of
implementing the solution, the degree of
coordination required to implement the
solution, the types of service,
application, and network providers that
would be affected, and any other
limitations that may be relevant. The
Commission also seeks comment on the
potential benefits for the public and for
public safety in terms of improved
access to 911 services, reducing
response time to emergencies, and
enhancing the protection of life, safety,
and property.

D. Improving Indoor Location Accuracy

1. Indoor Location Accuracy Testing

42. Background. In the Location
Accuracy FNPRM, the Commission
sought comment on whether it should
extend location accuracy testing to
indoor environments. Noting the
growing number of wireless 911 calls,
the Commission asked whether the
Commission should update OET
Bulletin 71 to include measurements in
indoor environments.

43. Comments. Some commenters
support the Commission’s imposing an
indoor testing requirement. Polaris
“strongly advocates that the
Commission establish testing and
reporting requirements for in-building
location accuracy and yield. With better
information regarding the scope and
impact of the challenges associated with
indoor E911 location information, the
Commission will be able to properly
assess the best way to improve indoor
performance (and the appropriate
metrics that need to be put in place).”
Polaris argues that ““the Commission
should hold workshops and other
events to get input from industry
members and advisory groups regarding
indoor testing. Based on this input, the
Commission should also consider
requiring indoor testing and establishing
a testing schedule.”

44. NENA argues that the growing
number of “wireless-only households
* * * may prompt a need for new
indoor/outdoor testing to more
accurately reflect consumer trends in
the use of mobile devices.” However,
NENA states that it “lacks sufficient
quantitative information to recommend
a particular fraction of testing that
should be conducted indoors.” Finally,
TruePosition argues that the testing
structure “should encompass those

environments from which most calls are
made, including indoors. [Testing] must
keep pace with consumer expectations

and emergency response requirements.”’

45. Carriers generally oppose
expanding testing to indoor
environments. T-Mobile argues that
unlike outdoor data collection, “which
can be performed by drive testing, there
is no feasible way to perform indoor
testing on any large scale.” However, if
indoor testing is required, “T-Mobile
agrees with the ESIF recommendation
that testing representative indoor
environments would be far preferable to
repetitive application of indoor testing
at the local level.” Sprint Nextel also
opposes an indoor testing standard,
stating that “‘the proportion of calls
placed to 911 from indoors varies from
PSAP to PSAP, from town to town, from
county to county and from state to
state” and that because of these
variations, “adopting a specified level of
indoor testing is not reasonable without
further data.” Sprint Nextel further
argues that “technology for performing
indoor testing is still in the process of
being developed,” and therefore, “[i]t
would be premature to impose specific
indoor testing requirements on the
carriers at this time.”

46. AT&T also argues against an
indoor testing requirement because,
“[plractically speaking, AT&T already
finds it difficult to conduct outdoor
testing on private property,” and it
anticipates that “gaining indoor
building access for testing purposes will
be even more difficult.” AT&T contends
that “obtaining access to the number of
indoor sites required to meet a 30%
standard may be impossible.” Finally,
Qualcomm argues that “[t]he FCC has
no basis to use OET Bulletin No. 71 as
the starting point for indoor compliance
testing, and definitely should not make
its ‘guidelines’ mandatory or define a
level of indoor versus outdoor testing.”
Qualcomm states that “the level of 911
wireless calls made indoors versus
outdoors is not only presently
unquantified, but it is effectively
irrelevant to the Commission’s ultimate
goal of improving the location accuracy
of calls made from inside of buildings.”

47. Discussion. Publicly available
reports, such as a March 2011 study
from J. D. Power and Associates,
indicate that indoor wireless calls have
increased dramatically in the past few
years, to an average of 56 percent of all
calls, up from 40 percent in 2003.
Indoor locations pose particular
challenges for first responders, as the
location of an emergency may not be as
obvious as emergencies that occur
outdoors. For example, since indoor
incidents are often not visible to the first

responder without entering the
building, a location accuracy of 100/300
meters or cell-tower only would only
identify the city block in which a
building is located, which in urban
environments could potentially contain
thousands of apartments. Thus, we
consider indoor location accuracy to be
a significant public safety concern that
requires development of indoor
technical solutions and testing
methodologies to verify the
effectiveness of such solutions.

48. While we recognize the
importance of indoor testing, we believe
that further work is needed in this area
and seek comment on whether the
Commission should require indoor
location accuracy testing and, if so,
using what standards. Can outdoor
testing methodologies be used in indoor
environments, or should the standards
for outdoor and indoor location
accuracy testing be different? Are
traditional sampling and drive testing
methods used for outdoor testing
appropriate for indoor testing, or do we
need new testing methodologies tailored
to indoor environments? What indoor
location accuracy testing methodologies
are available today, and what are the
costs and benefits associated with each?
We also seek comment on the
percentage of emergency calls that are
placed indoors today and a
quantification of how much an indoor
location accuracy testing standard could
improve the ability of emergency
responders to locate someone in an
emergency.

49. We also refer the indoor testing
issue to the CSRIC for further
development of technical
recommendations. We direct that the
CSRIC provide initial findings and
recommendations to the Commission,
taking into account the cost
effectiveness of any recommendations,
within nine months of the referral of
this issue to the CSRIC.

2. Wi-Fi Positioning and Network
Access Devices

50. Wi-Fi Positioning. In the Location
Accuracy NOI, the Commission sought
comment on the potential use of Wi-Fi
connections to support location
accuracy determination in indoor
environments, including both
residential environments and public
hotspots, such as coffee shops, airports,
or bookstores. In the last several years,
many more homes, offices, shops, and
public spaces have installed Wi-Fi
access points, and a growing number of
mobile devices (e.g., smartphones,
laptops, and tablet PCs) use Wi-Fi
positioning capability as one means of
determining the device user’s location.
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To locate a mobile device using Wi-Fi
positioning, a technology vendor must
first create a database of Wi-Fi access
point information (a Wi-Fi Database).
The caller’s device must then measure
information from visible Wi-Fi access
points and send that information to a
Wi-Fi Location Server that has access to
the Wi-Fi Database. The device’s
location is then determined by the Wi-
Fi Location Server. Since the radii for
Wi-Fi access points are typically small,
Wi-Fi positioning can produce
reasonably accurate location
information.

51. While some consumer location-
based services rely on Wi-Fi
positioning, Wi-Fi positioning is not
currently used for emergency calls.
According to the CSRIC 4C Report, Wi-
Fi positioning is not being used to
deliver emergency calls because: (1)
Current deployments for Wi-Fi
positioning are based on proprietary
implementations; (2) support for
transporting Wi-Fi measurements to the
Wi-Fi Location Server are not available
in the E911 control plane interface
standards; (3) only a small fraction of
mobile phones in the marketplace have
Wi-Fi capability, although the
penetration rate is growing rapidly with
the increasing adoption of smartphones;
and (4) use of Wi-Fi positioning reduces
a portable device’s battery life. Despite
the fact that Wi-Fi positioning is not
currently being used for emergency
calls, the CSRIC Report states that the
use of Wi-Fi positioning for emergency
purposes warrants more detailed study.

52. T-Mobile has concerns about
using Wi-Fi positioning for emergency
calls and states that “WiFi Proximity
only works in urban and dense
suburban areas, and only with phones
that have Wi-Fi receive capability. WiFi
Proximity methods also share common
weaknesses with A—GPS in many indoor
environments (where access points
cannot readily be located and
documented) and in heavily forested
rural areas (where access point densities
are low).” T-Mobile also notes that
“current E911 control plane interface
standards do not support the use of
WiFi Proximity location estimates for
E911 purposes, and developing and
maintaining the required database to
support this method is operationally
intensive and costly.” T-Mobile
concludes by noting that “the WiFi
Proximity method has considerable
shortcomings: limited areas of
applicability, potentially low reliability,
only a subset of handsets that can be
located, no standards support for E911,
limited accuracy, and high cost. For
these reasons, though the approach has
found some success as a medium

accuracy location method for some
commercial-location-based smartphone
applications, at present no vendors have
even proposed using this method for
E911.”

53. Network Access Devices. Many
fixed broadband Internet access devices,
particularly those provided to the
consumer by the broadband service
provider, are permanently located at a
civic (street) address, which is known to
the network provider. Indeed, in some
access network architectures, the device
is designed to cease functioning when it
has been moved to a different network
attachment point. Thus, when a caller
uses a wireless phone that is
communicating with a Wi-Fi access
point or femtocell, the wireless carrier
may be able to use the civic address to
better locate the caller. For example, in
a high- rise building, access to the civic
address of the network access device
could alleviate the need for vertical
location information, since the civic
address would include information that
is capable of locating the source of the
call, such as a floor or apartment
number.

54. Discussion. We would not expect
Wi-Fi positioning to serve as a
replacement for other location
technologies such as A-GPS or
triangulation-based techniques, but
could it complement these technologies,
particularly in indoor or urban canyon
settings where alternative location
technologies such as A-GPS may not
work reliably? Given the potential
public safety benefits of using Wi-Fi
positioning to locate emergency callers,
we seek comment on whether, and if so,
how, the Commission could encourage
the use of location information that has
been derived using Wi-Fi positioning for
911 purposes. How might location
information derived from Wi-Fi
positioning be conveyed to the PSAP,
VolIP service provider, or broadband
Internet access provider in both E911
and NG911 settings? Can network
devices now or will they in the future
be capable of providing Internet
connectivity (e.g., home gateways, hot
spots, and set-top boxes)? If so, will they
be able to self-locate using Wi-Fi
positioning? What are the potential
costs of including this capability in
devices and how much time would be
needed to implement it? The
Commission seeks comment on the
merits of these proposals.

55. We also seek comment on whether
fixed broadband Internet access service
providers could provision their network
access devices to be capable of
providing location information (civic or
geospatial) to network hosts that attach
to these network access devices.

Further, we seek comment on the
methods and technologies that would
most effectively enable the provision of
location information to network access
devices. Because we recognize that it
may be highly inefficient and
burdensome for manufacturers of
consumer equipment and software
applications to make individual
arrangements with every broadband
provider to provide location information
using network access devices, we seek
comment on whether network access
devices could provide location
information using one or more
recognized industry standards.

56. As in prior sections, the
Commission seeks comment on the
costs and benefits of the potential
indoor accuracy solutions described
above, including both currently
available solutions and solutions under
development. We recognize that the
efficacy of any particular indoor
solution may vary depending on the
nature of the indoor environment, the
broadband networks available within
the environment, and the particular
device, service, or application being
used by the consumer to place an
emergency call. We seek comment on
the relative costs and benefits of each
such solution and the costs and benefits
of developing multiple solutions that
can provide more accurate location
information when combined.

E. Legal Authority

57. We seek comment on our analysis
that we have legal authority to adopt the
proposals described herein. First, we
believe that modifying the definition of
interconnected VoIP service as proposed
flows from the Commission’s authority
to regulate interconnected VoIP 911
service, which was ratified by the NET
911 Improvement Act. The NET 911
Improvement Act defines “IP-enabled
voice service” as having “the meaning
given the term ‘interconnected VoIP
service’ by § 9.3 of the Federal
Communications Commission’s
regulations.” The legislative history of
the NET 911 Improvement Act indicates
that Congress did not intend to lock in
the then-existing definition of
interconnected VoIP service as a
permanent definition for NET 911
Improvement Act purposes.

58. We also believe that we have
authority to modify the 911 obligations
of interconnected VolP service
providers. The NET 911 Improvement
Act requires interconnected VoIP
service providers to provide 911 service
“in accordance with the requirements of
the Federal Communications
Commission, as in effect on July 23,
2008 and as such requirements may be
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modified by the Commission from time
to time.”” Thus, our authority to modify
the manner in which interconnected
VoIP service providers provide E911
service falls under Congress’s explicit
delegation to us to modify the
requirements applying to
interconnected VoIP service “from time
to time.”

59. To the extent the regulation of
network operators or others is
reasonably ancillary to the effective
performance of the Commission’s
statutory responsibilities to oversee the
activities of interconnected VoIP service
providers, and such regulation lies
within our subject matter jurisdiction,
as specified in Title I of the
Communications Act, the Commission
has authority, under section 4(i) of the
Communications Act and judicial
precedent regarding the Commission’s
ancillary jurisdiction to adopt
requirements applicable to these other
entities. Broadband, Internet access, and
other network service providers fall
within our general jurisdictional grant
as providers of “interstate and foreign
communication by wire or radio.” In
addition, many VoIP 911 calls are
carried over such networks.
Accordingly, if a network used by the
interconnected VoIP service provider
does not accommodate the provider’s
efforts to comply with the 911
obligations that we establish for such
provider pursuant to our express
statutory obligations under the NET 911
Improvement Act, the element required
for exercising ancillary jurisdiction over
such networks—i.e., that the regulation
is reasonably ancillary to the effective
performance of our statutory duties—
appears to be met, since the
requirements we would impose on the
network would be designed to enable
the provider’s compliance with the 911
obligations that we had promulgated
under our express statutory mandate. To
the extent the record that develops
supports a conclusion that the
regulation of other entities will enable
interconnected VolP service providers
to fulfill their statutory duties as
described herein, then we conclude that
the Commission may exercise its
ancillary authority to promulgate such
regulations. We seek comment on this
analysis.

60. We also ask commenters to
address other potentially relevant
sources of authority. For example, as to
wireless broadband providers, does the
Commission have authority, pursuant to
Title III provisions, to impose license
conditions in the public interest and
adopt the proposals discussed herein to
support the provision of 911/E911
services by interconnected VoIP service

providers? How would the statutory
goals of sections 1302(a) and (b) be
furthered by the rules we propose?

II. Notice of Proposed Rulemaking on
Amending the Definition of
Interconnected VOIP Service in Section
9.3 of the Commission’s Rules

61. In the Second Further Notice
above, we seek comment on whether to
include outbound-only interconnected
VoIP service within the definition of
interconnected VoIP service solely for
purposes of our 911 rules and not for
any other purpose. We note that since
enactment of the NET 911 Improvement
Act, Congress has passed two other
statutes that refer to the definition of
interconnected VoIP service in § 9.3 of
the Commission’s rules. In October
2010, the Twenty-First Century
Communications and Video
Accessibility Act (CVAA) become law. It
requires, among other things, that the
Commission promulgate regulations to
“ensure the accessibility, usability, and
compatibility of advanced
communications services and the
equipment used for advanced
communications services by individuals
with disabilities” and to do what is
necessary to “‘achieve reliable,
interoperable communication that
ensures access by individuals with
disabilities to an Internet protocol-
enabled emergency network, where
achievable and technically feasible.”
The CVAA defines “advanced
communications services’ to include
interconnected VoIP service as defined
in § 9.3 of the Commission’s rules “as
such section may be amended from time
to time,” as well as ‘“‘non-interconnected
VoIP” service, which is service other
than interconnected VolIP service “that
* * * enabled real-time voice
communications that originate from or
terminate to the user’s location using
Internet protocol or any success
protocol; and * * * requires Internet
protocol compatible customer premises
equipment.” In December 2010, the
Truth in Caller ID Act became law. It
amends section 227 of the
Communications Act to prohibit any
person from engaging in caller ID
spoofing in connection with “any
telecommunications service or IP-
enabled voice service.” That Act defines
“IP-enabled voice service” to have “the
meaning given that term by § 9.3 of the
Commission’s regulations (47 CFR 9.3),
as those regulations may be amended by
the Commission from time to time.”

62. We seek comment on whether, if
we decide to amend the definition of
interconnected VoIP service in § 9.3 of
the Commission’s rules, we should
amend it for 911 purposes only. Would

an amendment for 911 purposes only
necessarily require the Commission to
use the same definition when
implementing the CVAA or the Truth in
Caller ID Act? Would there be any
necessary effect on the Commission’s
other rules that cross-reference § 9.3 of
the Commission’s rules?

II1. Procedural Matters

A. Ex Parte Presentations

63. The proceedings initiated by this
Second Further Notice of Proposed
Rulemaking and this Notice of Proposed
Rulemaking shall be treated as a
“permit-but-disclose” proceedings in
accordance with the Commission’s ex
parte rules. Persons making ex parte
presentations must file a copy of any
written presentation or a memorandum
summarizing any oral presentation
within two business days after the
presentation (unless a different deadline
applicable to the Sunshine period
applies). Persons making oral ex parte
presentations are reminded that
memoranda summarizing the
presentation must: (1) List all persons
attending or otherwise participating in
the meeting at which the ex parte
presentation was made; and (2)
summarize all data presented and
arguments made during the
presentation. If the presentation
consisted in whole or in part of the
presentation of data or arguments
already reflected in the presenter’s
written comments, memoranda, or other
filings in the proceeding, the presenter
may provide citations to such data or
arguments in his or her prior comments,
memoranda, or other filings (specifying
the relevant page and/or paragraph
numbers where such data or arguments
can be found) in lieu of summarizing
them in the memorandum. Documents
shown or given to Commission staff
during ex parte meetings are deemed to
be written ex parte presentations and
must be filed consistent with § 1.1206(b)
of the Commission’s rules. In
proceedings governed by § 1.49(f) of the
Commission’s rules or for which the
Commission has made available a
method of electronic filing, written ex
parte presentations and memoranda
summarizing oral ex parte
presentations, and all attachments
thereto, must be filed through the
electronic comment filing system
available for that proceeding, and must
be filed in their native format (e.g., .doc,
xml, .ppt, searchable .pdf). Participants
in this proceeding should familiarize
themselves with the Commission’s ex
parte rules.
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B. Comment Filing Procedures

64. Pursuant to sections 1.415 and
1.419 of the Commission’s rules, 47 CFR
1.415, 1.419, interested parties may file
comments and reply comments in
response to this Second Further Notice
of Proposed Rulemaking and Notice of
Proposed Rulemaking on or before the
dates indicated on the first page of this
document. Comments may be filed
using the Commission’s Electronic
Comment Filing System (ECFS). See
Electronic Filing of Documents in
Rulemaking Proceedings, 63 FR 24121
(1998).

e Electronic Filers: Comments may be
filed electronically using the Internet by
accessing the ECFS: http://
fijallfoss.fcc.gov/ecfs2/.

e Paper Filers: Parties that choose to
file by paper must file an original and
one copy of each filing. If more than one
docket or rulemaking number appears in
the caption of this proceeding, filers
must submit two additional copies for
each additional docket or rulemaking
number.

Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail. All
filings must be addressed to the
Commission’s Secretary, Office of the
Secretary, Federal Communications
Commission.

e All hand-delivered or messenger-
delivered paper filings for the
Commission’s Secretary must be
delivered to FCC Headquarters at 445
12th St., SW., Room TW-A325,
Washington, DC 20554. The filing hours
are 8 a.m. to 7 p.m. All hand deliveries
must be held together with rubber bands
or fasteners. Any envelopes and boxes
must be disposed of before entering the
building.

e Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9300
East Hampton Drive, Capitol Heights,
MD 20743.

e U.S. Postal Service first-class,
Express, and Priority mail must be
addressed to 445 12th Street, SW.,
Washington, DC 20554.

C. Accessible Formats

65. To request materials in accessible
formats for people with disabilities
(braille, large print, electronic files,
audio format), send an e-mail to
fec504@fcc.gov or call the Consumer &
Governmental Affairs Bureau at 202—
418-0530 (voice), 202—418-0432 (tty).

D. Regulatory Flexibility Analyses

66. As required by the Regulatory
Flexibility Act of 1980, see 5 U.S.C. 604,

the Commission has prepared an Initial
Regulatory Flexibility Analysis (IRFA)
of the possible significant economic
impact on small entities of the policies
and rules addressed in this document.
Written public comments are requested
in the IRFA. These comments must be
filed in accordance with the same filing
deadlines as comments filed in response
to this Second Further Notice of
Proposed Rulemaking and Notice of
Proposed Rulemaking as set forth on the
first page of this document, and have a
separate and distinct heading
designating them as responses to the
IRFA.

E. Paperwork Reduction Act Analysis

68. The Second Further Notice of
Proposed Rulemaking and Notice of
Proposed Rulemaking contain proposed
new information collection
requirements. The Commission, as part
of its continuing effort to reduce
paperwork burdens, invites the general
public and OMB to comment on the
information collection requirements
contained in this document, as required
by PRA. In addition, pursuant to the
Small Business Paperwork Relief Act of
2002, we seek specific comment on how
we might “further reduce the
information collection burden for small
business concerns with fewer than 25
employees.”

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 2011-19718 Filed 8-3—11; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R8-ES—-2011-0041; MO—-
92210-0-0008]

Endangered and Threatened Wildlife
and Plants; 90-Day Finding on a
Petition To List Six Sand Dune Beetles
as Endangered or Threatened

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of petition finding and
initiation of status reviews.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
90-day finding on a petition to list six
sand dune beetles as endangered or
threatened and to designate critical
habitat under the Endangered Species
Act of 1973, as amended (Act). Based on
our review, we find that the petition

does not present substantial scientific or
commercial information indicating that
listing two of the six species [Hardy’s
aegialian scarab (Aegialia hardyi) and
Sand Mountain serican scarab (Serica
psammobunus)] may be warranted.
However, we find that the petition
presents substantial scientific or
commercial information indicating that
listing may be warranted for four of the
six species [Crescent Dunes aegialian
scarab (A. crescenta), Crescent Dunes
serican scarab (S. ammomenisco), large
aegialian scarab (A. magnifica), and
Giuliani’s dune scarab (Pseudocotalpa
giuliani)]. Therefore, with the
publication of this notice, we are
initiating a review of the status of these
species to determine if listing these four
species is warranted. To ensure that the
status reviews are comprehensive, we
are requesting scientific and commercial
data and other information regarding
these four species. Based on the status
reviews, we will issue 12-month
findings on these four species, which
will address whether the petitioned
actions are warranted, as provided in
the Act.

DATES: To allow us adequate time to
conduct the status reviews, we request
that we receive information on or before
October 3, 2011. Please note that if you
are using the Federal eRulemaking
Portal (see ADDRESSES section, below),
the deadline for submitting an
electronic comment is 11:59 p.m.
Eastern Time on this date.

ADDRESSES: You may submit
information by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. In the box that
reads “Enter Keyword or ID,” enter the
Docket number for this finding, which
is [FWS—-R8-ES—2011-0041]. Check the
box that reads “Open for Comment/
Submission,” and then click the Search
button. You should then see an icon that
reads “Submit a Comment.”” Please
ensure that you have found the correct
rulemaking before submitting your
comment.

e U.S. mail or hand-delivery: Public
Comments Processing, Attn: [FWS-R8-
ES-2011-0041]; Division of Policy and
Directives Management; U.S. Fish and
Wildlife Service; 4401 N. Fairfax Drive,
MS 2042-PDM; Arlington, VA 22203.
We will post all information we receive
on http://www.regulations.gov. This
generally means that we will post any
personal information you provide us
(see the Request for Information section
below for more details).

After October 3, 2011, you must
submit information directly to the Field
Office (see FOR FURTHER INFORMATION


http://fjallfoss.fcc.gov/ecfs2/
http://fjallfoss.fcc.gov/ecfs2/
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:fcc504@fcc.gov

47124

Federal Register/Vol. 76, No. 150/ Thursday, August 4, 2011/Proposed Rules

CONTACT section below). Please note that
we might not be able to address or
incorporate information that we receive
after the above requested date.

FOR FURTHER INFORMATION CONTACT: Jill
Ralston, Acting State Supervisor, by
U.S. mail at Nevada Fish and Wildlife
Office, U.S. Fish and Wildlife Service,
1340 Financial Blvd, Suite 234, Reno,
NV 89502, by telephone at 775-861—
6300, or by facsimile at 775-861-6301.
If you use a telecommunications device
for the deaf (TDD), please call the
Federal Information Relay Service
(FIRS) at 800-877—-8339.

SUPPLEMENTARY INFORMATION:

Request for Information

When we make a finding that a
petition presents substantial
information indicating that listing a
species may be warranted, we are
required to promptly review the status
of the species (status review). For the
status reviews to be complete and based
on the best available scientific and
commercial information, we request
information on the Crescent Dunes
aegialian scarab, Crescent Dunes serican
scarab, large aegialian scarab, and
Giuliani’s dune scarab from
governmental agencies, Native
American Tribes, the scientific
community, industry, and any other
interested parties. For each of these
species, we seek information on:

(1) The species’ biology, range, and
population trends, including:

(a) Habitat requirements for feeding,
breeding, and sheltering;

(b) Genetics and taxonomy;

(c) Historical and current range,
including distribution patterns;

(d) Historical and current population
levels, and current and projected trends;
and

(e) Past and ongoing conservation
measures for the species, its habitat, or
both.

(2) The factors that are the basis for
making a listing, delisting, or
downlisting determination for a species
under section 4(a) of the Endangered
Species Act of 1973, as amended (Act)
(16 U.S.C. 1531 et seq.), which are:

(a) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(b) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(c) Disease or predation;

(d) The inadequacy of existing
regulatory mechanisms; or

(e) Other natural or manmade factors
affecting its continued existence.

If, after the status reviews, we
determine that listing any of the four

sand dune beetle species is warranted,
we will propose critical habitat (see
definition in section 3(5)(A) of the Act),
under section 4 of the Act, to the
maximum extent prudent and
determinable at the time we propose to
list the species. Therefore, within the
geographical range currently occupied
by each of the four sand dune beetle
species, we request data and
information on:

(1) What may constitute “physical or
biological features essential to the
conservation of the species;”

(2) Where these features are currently
found; and

(3) Whether any of these features may
require special management
considerations or protection.

In addition, we request data and
information on “‘specific areas outside
the geographical area occupied by the
species” that are “essential to the
conservation of the species.” Please
provide specific comments and
information as to what, if any, critical
habitat you think we should propose for
designation if the species are proposed
for listing, and why such habitat meets
the requirements of section 4 of the Act.

Please include sufficient information
with your submission (such as scientific
journal articles or other publications) to
allow us to verify any scientific or
commercial information you include.

Submissions merely stating support
for or opposition to the action under
consideration without providing
supporting information, although noted,
will not be considered in making a
determination. Section 4(b)(1)(A) of the
Act directs that determinations as to
whether any species is an endangered or
threatened species must be made
“solely on the basis of the best scientific
and commercial data available.”

You may submit your information
concerning these status reviews by one
of the methods listed in the ADDRESSES
section. If you submit information via
http://www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the Web site. If you submit a
hardcopy that includes personal
identifying information, you may
request at the top of your document that
we withhold this personal identifying
information from public review.
However, we cannot guarantee that we
will be able to do so. We will post all
hardcopy submissions on http://
www.regulations.gov.

Information and supporting
documentation that we received and
used in preparing this finding is
available for you to review at http://
www.regulations.gov, or you may make
an appointment during normal business

hours at the U.S. Fish and Wildlife
Service, Nevada Fish and Wildlife
Office (see FOR FURTHER INFORMATION
CONTACT).

Background

Section 4(b)(3)(A) of the Act requires
that we make a finding on whether a
petition to list, delist, or reclassify a
species presents substantial scientific or
commercial information indicating that
the petitioned action may be warranted.
We are to base this finding on
information provided in the petition,
supporting information submitted with
the petition, and information otherwise
available in our files. To the maximum
extent practicable, we are to make this
finding within 90 days of our receipt of
the petition and publish our notice of
the finding promptly in the Federal
Register.

Our standard for substantial scientific
or commercial information within the
Code of Federal Regulations (CFR) with
regard to a 90-day petition finding is
“that amount of information that would
lead a reasonable person to believe that
the measure proposed in the petition
may be warranted”” (50 CFR 424.14(b)).
If we find that substantial scientific or
commercial information was presented,
we are required to promptly conduct a
species status review, which we
subsequently summarize in our
12-month finding.

Petition History

On February 2, 2010, we received a
petition dated January 29, 2010, from
WildEarth Guardians (hereinafter
referred to as the petitioner), requesting
that we list six species of sand dune
beetles in Nevada as endangered or
threatened with critical habitat under
the Act. The petition clearly identified
itself as a petition and included the
appropriate identification information
for the petitioner, as required in 50 CFR
424.14(a).

In a March 12, 2010, letter to the
petitioner, we acknowledged receipt of
the petition, and responded that we
reviewed the information presented in
the petition and determined that issuing
an emergency regulation temporarily
listing the species under section 4(b)(7)
of the Act was not necessary. We also
stated that we anticipated making an
initial finding in Fiscal Year 2010. This
finding addresses the petition.

Previous Federal Actions

The Crescent Dunes aegialian scarab
(Aegialia crescenta), Hardy’s aegialian
scarab (A. hardyi), large aegialian scarab
(A. magnifica), Crescent Dunes serican
scarab (Serica ammomenisco), Sand
Mountain serican scarab (S.
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psammobunus), and Giuliani’s dune
scarab (Pseudocotalpa giuliani) were all
previously designated by the Service as
category 2 candidate species, then
defined as taxa for which the Service
had on hand information indicating that
proposing to list as endangered or
threatened was possibly appropriate,
but for which persuasive data on
biological vulnerability and threats were
not available to support proposed rules
(59 FR 58982; November 15, 1994). In
the February 28, 1996, Candidate Notice
of Review (CNOR) (61 FR 7595), we
adopted a single category of candidate
species defined as follows: “Those
species for which the Service has on file
sufficient information on biological
vulnerability and threat(s) to support
issuance of a proposed rule to list but
issuance of the proposed rule is
precluded.” In previous CNORs, species
matching this definition were known as
category 1 candidates for listing. Thus,
the Service no longer considered
category 2 species as candidates and did
not include them in the 1996 list or any
subsequent CNORs. The decision to stop
considering category 2 species as
candidates was designed to reduce
confusion about the status of these
species and to clarify that we no longer
regarded these species as candidates for
listing.

The Service proposed to list Giuliani’s
dune scarab as endangered or

threatened in 1978 (43 FR 35636;
August 10, 1978), citing the effect of off-
road vehicle (ORV) use. The Service
stated that ORV use compacts dead
organic matter accumulated on dune
slopes and prevents its buildup, thereby
destroying the larval habitat of the
beetle. The proposal to list also found
that there was a lack of State or Federal
laws protecting the species. Included in
the proposed rule was a proposal to
designate critical habitat at Big Dune,
Nye County, Nevada, at the time the
only known location for the species.
The Service withdrew the proposal to
list Giuliani’s dune scarab after a
temporary 2-year period mandated by
Congress for proposed rules to be
finalized had expired (45 FR 65137;
October 1, 1980).

Species Information

The six species of sand dune beetles
included in the petition and evaluated
in this finding are endemic, terrestrial
invertebrates of Great Basin and Mojave
Desert sand dunes of Nevada (Table 1).
All of the petitioned species are from
the phylum Arthropoda, class Insecta,
order Coleoptera, and family
Scarabaeidae. Three of the species are in
the genus Aegialia, two are in the genus
Serica, and one is in the genus
Pseudocotalpa (Table 1). There are three
distinct sand dune beetle and dune
system groupings (Sand Mountain/

Blowsand Mountains; Crescent Dunes;
and Big Dune/Lava Dune) (Table 1;
WildEarth Guardians 2010, p. 5). Both
in the petition and in our files, there is
little to no information on population
sizes or population trends for any of
these sand dune beetle species.

The petition provided information
regarding the six species’ ranking
according to NatureServe (WildEarth
Guardians 2010, pp. 3—4). The
petitioned sand dune beetles are all
ranked as critically impaired at the
global, national, or State level
(WildEarth Guardians 2010, pp. 3—4).
While the petition states that the
“definition of ‘critically impaired’ is at
least equivalent to definitions of
‘endangered’ or ‘threatened’ under the
ESA [Endangered Species Actl,” this is
not an appropriate comparison.
According to its own Web site,
NatureServe’s assessment of any species
“does not constitute a recommendation
by NatureServe for listing” under the
Act (http://www.natureserve.org/
explorer/ranking.htm). In addition,
NatureServe’s assessment procedures
include “different criteria, evidence
requirements, purposes and taxonomic
coverage than government lists of
endangered and threatened species, and
therefore these two types of lists should
not be expected to coincide” (http://
www.natureserve.org/explorer/
ranking.htm).

TABLE 1—NAMES AND LOCATIONS OF SIX SAND DUNE BEETLE SPECIES INCLUDED IN THIS FINDING

Common name

Scientific name

Sand dune system(s) Nevada county

Species for Which Substantial Information Indicating Listing May Be Warranted Was Not Presented in the Petition or in Service Files:

Hardy’s aegialian scarab

Sand Mountain serican scarab ..........cccccceeeuueees

Aegialia hardyi ............ccc......
Serica psammobunus ...........

Sand Mountain .........cccceeeuns
Blowsand Mountains .............

Churchill.

Species for Which Substantial Information Indicating Listing May Be Warranted Was Presented in the Petition or in Service Files:

Crescent Dunes aegialian scarab ............c.c........

Crescent Dunes serican scarab ....
Large aegialian scarab
Giuliani’s dune scarab

................... Aegialia crescenta ................. | Crescent Dunes ................... | Nye.
Serica ammomenisco ...
Aegialia magnifica ......... Big Dune ......ccoceviiiiiiiinnn, Nye.
................... Pseudocotalpa giuliani Lava DUne ......cccoceeevveeeennenn.

Hardy’s aegialian scarab and the Sand
Mountain serican scarab occur only at
Sand Mountain and the nearby
Blowsand Mountains dune systems,
Churchill County, Nevada (Gordon and
Cartwright 1977, p. 47; Bechtel et al.
1983, p. 476; Hardy and Andrews 1987,
p. 174; The Nature Conservancy (TNC)
(2004, pp. 23, 26). These two dune
systems are located approximately 30
miles (mi) (48.3 kilometer (km)) east-
southeast of Fallon, Churchill County,
Nevada. Sand Mountain is a star dune
(roughly star-shaped) and ranges from
3,895 to 4,650 feet (ft) (1,187.2 to

1,417.3 meters (m)) in elevation. It
occupies approximately 12 square miles
(sq. mi) (32 sq. km) on mostly Bureau

of Land Management (BLM) lands,
though a portion of the dune may also
occur on State and private lands
(Bechtel et al. 1983, p. 477; Nevada
Natural Heritage Program 2006, p. 43).
Blowsand Mountains is a complex of
star and linear dunes occurring partially
on Fallon Naval Air Station (NAS) lands
and BLM lands about 15.6 mi (25 km)
southwest of Sand Mountain (Bechtel et
al. 1983, p. 477; Nachlinger et al. 2001,
pp- A12-1, A12-11). Blowsand

Mountains rise to an elevation of 4,593
ft (1,400 m) and occupy 3.6 sq. mi (9.2
sq km) (Bechtel et al. 1983, p. 477).

During a 1981 arthropod survey,
Hardy’s aegialian scarab was found to be
common in sand around the perennial
shrub vegetation at the base of Sand
Mountain, but less common in similar
habitat at Blowsand Mountains, which
the surveyor suspected was due to the
limited area to which he had access
(Rust 1981, pp. 13, 29). An undescribed
species of Serica, subsequently named
S. psammobunus (Sand Mountain
serican scarab) (Hardy and Andrews
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1987, p. 174), was found to be very
common on both dune systems (Rust
1981, p. 14).

The Crescent Dunes aegialian scarab
and Crescent Dunes serican scarab are
known to occur only at Crescent Dunes
northwest of Tonopah, Nye County,
Nevada (Gordon and Cartwright 1977, p.
45; Hardy and Andrews 1987, p. 173).
The Crescent Dunes are a small complex
of crescent-shaped dunes (WildEarth
Guardians 2010, p. 8). The highest dune
rises to 5,000 ft (1,524 m) in elevation
(WildEarth Guardians 2010, p. 8). These
dunes occur on BLM lands and are
managed by the agency’s Battle
Mountain District, Tonopah Resource
Area (BLM 1997, p. 21).

The petition provided no information,
and we have no information in our files,
on the population sizes or population
trends of the Crescent Dunes aegialian
scarab or the Crescent Dunes serican
scarab.

The large aegialian scarab and
Giuliani’s dune scarab occur only at Big
Dune and Lava Dune in the Amargosa
Desert, Nye County, Nevada (Gordon
and Cartwright 1977, p. 43; Rust 1985,
p. 105). These dunes are located about
4 mi (6.4 km) apart (WildEarth
Guardians 2010, p. 15). Big Dune is a
complex star dune that reaches 2,731 ft
(832.4 m) in elevation and extends
across approximately 1.5 sq mi (3.9 sq
km). Lava Dune is sand that is trapped
at the base of a cinder cone, has an
elevation of 2,800 ft (853.4 m), and
covers about 1.0 sq mi (2.6 sq km)
(WildEarth Guardians 2010, p. 15). Both
dunes are managed by the BLM
(WildEarth Guardians 2010, p. 15).

The petition provided no information
on the population sizes or trends of the
large aegialian scarab or the Giuliani’s
dune scarab. We have anecdotal
information that these two beetle
species occurred in “huge” numbers at
Big Dune as recently as 2007 (Murphy
2007, p. 1). We have no information in
our files on the population trends of
either species.

There is limited life history
information for the six petitioned sand
dune beetle species available in the
petition, references cited in the petition,
and in our files. Many genera of
Scarabaeidae in North American
deserts, including species of the genera
Aegialia and Serica, are found in sand
dunes (Gordon and Cartwright 1977, p.
42; Hardy and Andrews 1987, p. 178).
Sand dunes supply the necessary
requirements of an easily penetrable
substrate that provides ready access to
higher levels of moisture and protection
from temperature extremes; sand is
easily penetrable by both larvae and
adults, and wet sand levels are generally

no more than 1.6 to 3.3 ft (0.5 to 1.0 m)
beneath the surface (Hardy and
Andrews 1987, p. 175). Plant roots on
more stable dunes provide food for
some Scarabaeidae, while detritus
collected and buried in pockets by the
wind provides food for detritivores
(beetles and other animals that feed on
decomposing organic matter) (Hardy
and Andrews 1987, p. 175). Many
genera of Scarabaeidae using dune areas
seem to be unable to survive elsewhere
in desert areas, including some species
of Aegialia and Serica (Hardy and
Andrews 1987, p. 175).

The six beetles vary in their dispersal
abilities. The three aegialian scarabs
(Crescent Dunes, Hardy’s, and large) are
all flightless, a characteristic that may
have facilitated population isolation and
resulting speciation (formation of a new
species) (Rust and Hanks 1982, p. 319;
Porter and Rust 1996, p. 717; Porter and
Rust 1997, p. 306). Giuliani’s dune
scarab is capable of flight (Hardy 1976,
p- 301). We have no information on the
dispersal abilities of the two serican
scarabs (Crescent Dunes and Sand
Mountain) in our files, nor was any
provided in the petition.

Hardy’s aegialian scarab is a flightless
detritivore that is active in winter at
Sand Mountain and Blowsand
Mountains; both adults and larvae are
active in months having a mean
monthly temperature near or below 50
°F (10 °C) (Rust 1981, pp. 13, 27; Rust
and Hanks 1982, p. 324). The Sand
Mountain serican scarab is active in
early summer on both dune systems
(Rust 1981, p. 14; Hardy and Andrews
1987, p. 174).

Giuliani’s dune scarab is restricted to
the vegetated sandy areas around the
base of the major dune at Big Dune (43
FR 35639; August 10, 1978). Larrea
tridentata (creosote bush) and Petalonyx
thurberi (sandpaper plant), common
shrubs found here, accumulate plant
debris at their bases. This accumulated
plant debris is an important food source
and is the larval habitat of the beetle.
Adults of Giuliani’s dune scarab emerge
in late spring and fly nightly, hovering
over dune shrubs, and mate on the sand
surface; the adults do not feed and
larvae are found beneath dune shrubs
(Rust 1985, p. 109).

Evaluation of Information for This
Finding

Section 4 of the Act (16 U.S.C. 1533)
and its implementing regulations at 50
CFR 424 set forth the procedures for
adding a species to, or removing a
species from, the Federal Lists of
Endangered and Threatened Wildlife
and Plants. A species may be
determined to be an endangered or

threatened species due to one or more
of the five factors described in section
4(a)(1) of the Act:

(a) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(b) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(c) Disease or predation;

(d) The inadequacy of existing
regulatory mechanisms; or

(e) Other natural or manmade factors
affecting its continued existence.

In considering what factors might
constitute threats, we must look beyond
the mere exposure of the species to the
factor to determine whether the species
responds to the factor in a way that
causes actual impacts to the species. If
there is exposure to a factor, but no
response, or only a positive response,
that factor is not a threat. If there is
exposure and the species responds
negatively, the factor may be a threat
and we then attempt to determine how
significant a threat it is. If the threat is
significant, it may drive or contribute to
the risk of extinction of the species such
that the species may warrant listing as
threatened or endangered as those terms
are defined by the Act. This does not
necessarily require empirical proof of a
threat. The combination of exposure and
some corroborating evidence of how the
species is likely impacted could suffice.
The mere identification of factors that
could impact a species negatively may
not be sufficient to compel a finding
that listing may be warranted. The
information shall contain evidence
sufficient to suggest that these factors
may be operative threats that act on the
species to the point that the species may
meet the definition of threatened or
endangered under the Act.

In making this 90-day finding, we
evaluated whether information
regarding threats to the six sand dune
beetle species, as presented in the
petition and other information available
in our files, is substantial, thereby
indicating that the petitioned action
may be warranted. Our evaluation of
this information is presented below.

Summary of Common Threats

The petition identified a few threats
as common to many of the six
petitioned sand dune beetles. The
petition identified the following as
threats to all six sand dune beetle
species: Loss, degradation, and
fragmentation of habitat due to ORV
recreation and potential construction of
solar facility projects; inadequate
existing regulatory mechanisms due to
the lack of Federal or State regulatory
protection; and increased vulnerability
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to extinction due to isolated populations
and limited habitat (WildEarth
Guardians 2010, pp. 6-8, 11, 18, 19).
These are described as general threats in
the petition, but there is little or no
information in the petition that
associates the threats with existing or
probable impacts on the individual sand
dune beetle species.

For two species, Hardy’s aegialian
scarab and Sand Mountain serican
scarab, both of which are endemic to
Sand Mountain and Blowsand
Mountains in Churchill County, we
have information in our files on ORV
use and existing regulatory mechanisms.
Due to the three distinct geographic
groupings of the six petitioned species,
where appropriate, threats are assessed
below by dune system: Sand Mountain
and Blowsand Mountains, Crescent
Dunes, and Big Dune and Lava Dune.

Factor A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

Information Provided in the Petition

In general, the petition identifies ORV
use as the most serious threat to the six
sand dune beetles (WildEarth Guardians
2010, p. 6). The petition notes that ORV
recreation has increased substantially
over the past few decades, that it
accounted for over 400,000 visitor days
on lands administered by the BLM in
2000 alone, and that the conditions of
sand dune habitats in Nevada are
influenced mostly by ORV use (Wildlife
Action Plan Team (WAPT) 2006, p.
238).

The petition states that the six beetles
depend on vegetation around the bases
of the sand dunes for adult or larval
forage, mating sites, and protective
cover (Hardy 1976, pp. 301-302; Rust
1985, pp. 108-109; Hardy and Andrews
1986, p. 136; Hardy and Andrews 1987,
pp- 175-176, 178). The petition cites
several scientific studies that have
documented the severe negative impacts
that ORVs can have on insects in the
Order Coleoptera (Van Dam and Van
Dam 2008, p. 411). Heavy use by ORVs
can destroy dune vegetation
(Luckenbach and Bury 1983, p. 280;
WAPT 2006, pp. 238-239), eliminating
and fragmenting beetle habitat and
reactivate sand dune movement (Wiggs
et al. 1995, as cited by Van Dam and
Van Dam 2008, p. 411). In addition,
ORV use may disrupt beetle mating
activity (Luckenbach and Bury 1983, p.
277), may potentially kill individual
beetles (Van Dam and Van Dam 2008, p.
416), and may facilitate the spread of
invasive plant species (WAPT 2006, p.
238). Sand dune systems are dynamic,
and the establishment of invasive plant

species can stabilize dunes, preventing
sand movement and altering habitat
functions. Invasive plant species may
also displace preferred vegetation used
by beetles. Research also suggests that
areas unprotected from ORV use contain
much smaller populations of
Coleopterans than in protected areas
(Van Dam and Van Dam 2008, p. 415).

The petition also noted that a solar
energy facility has been proposed on
BLM lands near Crescent Dunes
(WildEarth Guardians 2010, p. 11). The
BLM is also currently reviewing a
proposal to develop solar energy on
public land near the Big Dune Area of
Critical Environmental Concern (ACEC)
(WildEarth Guardians 2010, p. 18). The
petition claims that, if the two solar
facilities are approved, the increased
activity from their construction and
maintenance may disturb beetles and
their habitat (WildEarth Guardians
2010, p. 18). As noted above, these
threats are discussed below by dune
system.

Evaluation of Information Provided in
the Petition and in Our Files

Sand Mountain and Blowsand
Mountains

Hardy’s aegialian scarab and the Sand
Mountain serican scarab occur only at
Sand Mountain and the nearby
Blowsand Mountains, Churchill County.
The petition provided information on
possible threats to these species from
ORV recreation at Sand Mountain and
Blowsand Mountains. In addition, we
have information in our files regarding
potential impacts from the use of
Blowsand Mountains as a military
bombing range. We discuss these
potential threats below.

ORYV Recreation

The petition indicates that Sand
Mountain is a 4,795-ac (1,941-ha)
designated Special Recreation
Management Area (SRMA) managed by
the Stillwater Field Office of the BLM
(WildEarth Guardians 2010, p. 14). The
petition states that ORV use can be
intense at times and that BLM has
“closed” some areas to ORV use (BLM
2001, pp. REC-3, REC—4; WildEarth
Guardians 2010, p. 14). The petition
also states from an anonymous source
that “some” users ignore restrictions
and ride into areas that were closed in
2001 (WildEarth Guardians 2010, p. 14).
The petition does not provide additional
information pertaining to the number of
or frequency with which these users
violate restrictions and ride into closed
areas.

Information in our files indicates that
recreational ORV use is currently

restricted to a designated trail system
that prohibits ORV use of vegetated
areas (72 FR 24253; May 2, 2007). Most
arthropods found during a survey at
Sand Mountain occurred in association
with perennial shrub vegetation at the
base of the dune and, except while
traveling, no species were found to
inhabit open sand (Rust 1981, p. 2). On
December 12, 2006, BLM implemented
an emergency restriction on motorized
use on 3,985 ac (1,612 ha) of land to
prevent adverse effects to the habitat of
the Sand Mountain blue butterfly
(Euphilotes pallescens arenamontana)
(72 FR 12187; March 15, 2007). These
restrictions reduce the route system
within and outside of the SRMA from
an estimated 200 mi (320 km) to 21.5 mi
(34.4 km) (72 FR 24253; May 2, 2007).
This returns the length of the route
system to about the length of the system
in 1980. The emergency restriction will
remain in effect until the Resource
Management Plan has been updated or
until the Field Office Manager
determines it is no longer needed (72 FR
12187; March 15, 2007). The Service has
found that implementation of this
closure in 2006 effectively reduces the
threat posed by ORVs to the Sand
Mountain blue butterfly’s habitat and
ensures that further habitat destruction
is prevented and will ensure natural
shrub regeneration over the long-term
(72 FR 24253; May 2, 2007). The
reduction of this ORV threat also
applies to Hardy’s aegialian scarab and
Sand Mountain serican scarab habitat at
Sand Mountain. Thus, the extent and
magnitude of potential impacts to
Hardy’s aegialian scarab and the Sand
Mountain serican scarab from ORV use
have decreased since the petition’s 2001
citation and are likely to remain so. In
addition, the petition’s statement of
closed areas as referenced in BLM
(2001) is incorrect. The BLM document
(BLM 2001, p. REC—4) cites a Federal
Register Notice published on September
15, 1988 (53 FR 35917). This Federal
Register Notice does not indicate closed
areas to ORV use at Sand Mountain
Recreation Area but indicates their use
is limited in vegetated areas. We do not
have information in our files on
potential violations of the 2006 ORV
restrictions. Therefore, we believe the
petition’s information regarding ORV
threats to these species’ habitat at Sand
Mountain is outdated and inaccurate.
We discuss the adequacy of BLM’s
regulation of this trail system in
protecting the habitat of the dune
beetles at Sand Mountain under Factor
D below.

As indicated above, Blowsand
Mountains occur partially on Fallon
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NAS lands and partially on BLM lands
(Nachlinger et al. 2001, pp. A12-1,
A12-11). The petition does not provide
specific information related to ORV use
at Blowsand Mountains.

According to information in our files,
the Blowsand Mountains occur within
the Fallon Range Training Complex
Military Operation Area, a 26-million-
acre (ac) (10.5-million hectare (ha)) area
used by the Naval Strike and Air
Warfare Center (TNC 2004, p. 11).
Because a portion of the Blowsand
Mountains dune system is used for inert
and live air-to-ground ordnance drops
by the military, much of the area is not
open to public access and therefore is
not used for ORV recreation (TNC 2004,
p- 12). According to TNC (2004, p. 48),
“The only activities that take place on
this dune system are those related to the
military training mission of NAS
Fallon.” Therefore, the petition’s
assertions regarding ORV use at
Blowsand Mountains impacting Hardy’s
aegialian scarab and the Sand Mountain
serican scarab are not supported.

Bombing Range

Our files indicate, as noted above, that
much of the Blowsand Mountains dune
system is within an active practice
bombing range. A conservation
assessment of the Blowsand Mountains
dune system has been completed by a
team comprised of individuals from the
BLM, Fallon NAS, TNC, Fallon Paiute
Shoshone Tribe, and Walker River
Paiute Tribe (TNC 2004). Threats
identified to the Blowsand Mountains
dune system by the assessment team
were related to ordnance drops,
detonation of unexploded ordnance,
and invasive weed transport during the
removal of ordnance (TNC 2004, p. viii).
As part of the conservation assessment,
the stressors at the Blowsand Mountains
dune system (habitat for Hardy’s
aegialian scarab and the Sand Mountain
serican scarab) were evaluated. Only
direct mortality to dune biota from
ordnance drops was rated as a high-
severity threat, but because it was of
small geographic scope, the overall
stress ranking was determined to be low
(TNC 2004, p. 48). The assessment team
also evaluated the viability of the
Blowsand Mountains dune system
based on its size outside of the heavy-
effect bombing area, its condition based
on invasive species, and its connection
to a current source of sand. The
assessment team determined it to have
an overall viability score of “good”
based on size and condition of the
system and its landscape context (TNC
2004, p. 32). Because the stress ranking
from the conservation assessment was
considered low for ordnance drops and

the overall viability of Blowsand
Mountains was determined to be good,
potential impacts to populations of
Hardy’s aegialian scarab and the Sand
Mountain serican scarab from bombing
practice at Blowsand Mountains are
considered low.

Based on the information available in
the petition and our files, we have
determined that there is not substantial
information to indicate that listing
Hardy’s aegialian scarab or the Sand
Mountain serican scarab located at Sand
Mountain and Blowsand Mountains
may be warranted due to the present or
threatened destruction, modification, or
curtailment of their habitat or range.

Crescent Dunes

The Crescent Dunes aegialian scarab
and Crescent Dunes serican scarab occur
only at Crescent Dunes, Nye County
(Gordon and Cartwright 1977, p. 44;
Hardy and Andrews 1987, p. 173). The
petition provided information on
possible threats from ORV use at
Crescent Dunes. In addition, the petition
provided information related to
potential impacts from a solar facility
proposed near the dunes. We discuss
these potential threats below.

ORV Recreation

According to the petition, Crescent
Dunes is a designated SRMA on 3,000
ac (1,214 ha) of public lands
administered by the Tonopah Field
Office of the BLM (BLM 1997, p. 21).
The SRMA is open to ORV use year-
round (WildEarth Guardians 2010, p.
11). Though no part of the dunes is
reserved for the protection of sensitive
species, ORVs are required to stay on
roads, trails, and unvegetated dunes
(WildEarth Guardians 2010, p. 11). The
petition does not provide any specific
information regarding impacts to the
Crescent Dunes aegialian scarab and
Crescent Dunes serican scarab from
ORYV use. However, the petition
provided information regarding an
opinion from The Nature Conservancy
that recreation appeared to be a high
priority at Crescent Dunes with no
regard given to protection of the unique
animals of the dune system and no
analysis of the impacts of ORVs to these
species or their habitat (BLM 1994, p. 5—
116). We are unaware of any
management plans or emergency
restrictions being placed on motorized
use at Crescent Dunes to protect the
Crescent Dunes aegialian scarab and the
Crescent Dunes serican scarab or their
habitat. The adequacy of BLM’s
regulations regarding this trail system in
protecting the habitat of the dune
beetles at Crescent Dunes is discussed
under Factor D below.

We have no additional information in
our files related to this potential threat.

Solar Energy Development

According to the petition, Tonopah
Solar Energy, LLC submitted a right-of-
way application and a plan of
development to the BLM’s Tonopah
Field Office for the construction and
operation of a solar power generation
facility (Crescent Dunes Solar Energy
Project), associated transmission
facilities to the Anaconda Substation
located 6 mi (9.7 km) north of the
project area, and access roads (74 FR
61364; November 24, 2009). This facility
would have a generating capacity of up
to 160 megawatts (MW) of electricity
based on concentrating solar power
technology. The proposed plant,
including the heliostat array, power
block, and associated facilities, would
use approximately 1,600 ac (648 ha) of
BLM-managed lands northwest of
Tonopah, Nevada. This project is
considered a ‘““fast-track” project.
According to the BLM Nevada State
Office Web site, fast-track projects are
those where the companies involved
have demonstrated to BLM that they
have made sufficient progress to
formally start the environmental review
and public participation process.
Projects that were cleared for approval
by the Department of the Interior by
December 2010 are eligible for economic
stimulus funding under the American
Recovery and Reinvestment Act of 2009
(Pub. L. 111-5). All renewable energy
projects proposed for BLM-managed
lands receive full environmental
reviews required by the National
Environmental Policy Act, as amended
(42 U.S.C. 4321 et seq.) (BLM 2010a, p.
1). The scoping period for this project
closed on December 24, 2009 (74 FR
61364; November 24, 2009). The
petition claims that increased activity
from construction and maintenance of
the proposed solar array, which would
be located adjacent to the sand dunes,
may disturb beetles and their habitat.

We have no additional information in
our files on this potential threat other
than that a draft environmental impact
statement is currently being prepared
(BLM 2010b, p. 8).

Based on the information available in
the petition and our files, we have
determined that there is substantial
information to indicate that listing the
Crescent Dunes aegialian scarab and
Crescent Dunes serican scarab located at
Crescent Dunes may be warranted due
to the present or threatened destruction,
modification, or curtailment of their
habitat or range.
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Big Dune and Lava Dune

The large aegialian scarab and
Giuliani’s dune scarab occur only at Big
Dune and Lava Dune, Nye County
(Gordon and Cartwright 1977, p. 43;
BLM 1998a, p. 3—41), which are
managed by the Southern Nevada
District Office of the BLM. The petition
provided information on possible
threats from ORV use at Big Dune and
Lava Dune. In addition, the petition
provided information related to
potential impacts from a solar facility
proposed near the dunes. We discuss
these potential threats below.

ORYV Recreation

According to information provided by
the petition, there is an 11,600-ac
(4,694-ha) Big Dune SRMA, which
includes a 1,920-ac (777-ha) ACEC at
Big Dune (BLM 1998b, pp. 7, 23;
WildEarth Guardians 2010, p. 18). The
objective of the SRMA is to provide for
moderate, casual ORV use; camping;
and other casual recreation
opportunities. The ACEC was
established in 1998 to protect beetle
habitat, but only 200 ac (81 ha) of the
1,920 ac (777 ha) ACEC were set aside
specifically as beetle habitat (BLM
1998b, p. 23). This is considered
inadequate by the petitioner when
compared to the Service’s previous
proposal to list Giuliani’s dune scarab
and designate critical habitat over the
entire dune in 1978 (43 FR 35636;
August 10, 1978) (WildEarth Guardians
2010, p. 18). In addition, ORV use is
allowed on the designated route system
within the 200 ac (81 ha) specified as
beetle habitat (BLM 1998b, p. 23).
Within the entire 1,920-ac (777-ha)
ACEG, speed-based, competitive ORV
events are prohibited (BLM 1998b, p.
23). Because nonvegetated portions of
the Big Dune SRMA outside of
designated beetle habitat are managed as
open to ORV use, the petition indicates
that heavy ORV use occurs over large
areas of the rest of Big Dune and the
immediate surrounding area (BLM
1998b, p. 24; WildEarth Guardians 2010,
p. 18). Lava Dune has no special
management designation. The petition
does not provide any specific
information regarding impacts to the
large aegialian scarab and Giuliani’s
dune scarab from ORV use at Lava
Dune. The adequacy of BLM’s
regulations regarding ORV use at Big
Dune and Lava Dune is discussed under
Factor D.

We have no additional information in
our files related to this potential threat.

Solar Energy Development

According to the petition, Pacific
Solar Investments, Inc., submitted a
right-of-way application and plan of
development to the BLM’s Southern
Nevada District Office for the
construction, operation, maintenance,
and termination of a solar power
generation facility (Amargosa North
Solar Project), transmission substation,
and switchyard facilities (74 FR 66146;
December 14, 2009). This facility would
have a generating capacity of about 150
MW of electricity based on
concentrating solar power technology
and would be located on about 7,500 ac
(3,035 ha) of BLM-managed lands in the
Amargosa Valley, Nye County. A
portion of Big Dune lies within the
proposed project area. All renewable
energy projects proposed for BLM-
managed lands receive full
environmental reviews required by the
National Environmental Policy Act. The
scoping period for this project closed on
February 12, 2010 (74 FR 66146;
December 14, 2009).

According to information in our files,
the reconnaissance-level biological
survey completed for the plan of
development states that “due to the
proximity of the endemic beetles ACEC,
it will be important to address the
potential affect [sic] of any adjacent
development to the continued habitat
function and viability of this ACEC”
(CH2MHILL 2008, p. 3—1). We have no
additional information in our files on
this potential threat to the large
aegialian scarab and Giuliani’s dune
scarab at Big Dune.

Based on the information available in
the petition and our files, we have
determined that there is substantial
information to indicate that listing the
large aegialian scarab and Giuliani’s
dune scarab at Big Dune and Lava Dune
may be warranted due to the present or
threatened destruction, modification, or
curtailment of their habitat or range.

Summary of Factor A

We find that the petition and
information in our files provide
substantial information that ORV
recreation is a potential threat to the
Crescent Dunes aegialian scarab and
Crescent Dunes serican scarab that
occur at Crescent Dunes and to the large
aegialian scarab and Giuliani’s dune
scarab that occur at Big Dune and Lava
Dune. We also find that the petition
provides substantial information that
solar energy development may be a
threat to the Crescent Dunes aegialian
scarab, Crescent Dunes serican scarab,
large aegialian scarab, and Giuliani’s

dune scarab at Crescent Dunes and Big
Dune.

While ORV use occurs at Sand
Mountain, we find that the
comprehensive, mandatory route
restrictions put in place in 2006 (72 FR
12187; March 15, 2007; 72 FR 24253;
May 2, 2007) to protect the shrub habitat
used by the Sand Mountain blue
butterfly also protects the two dune
beetles (Hardy’s aegialian scarab and
Sand Mountain serican scarab) as they
also depend upon this shrub habitat (see
also Factor D discussion). We do not
have information indicating that
violations of the 2006 ORV restrictions
occur, or occur frequently enough to
impact the shrub habitat at Sand
Mountain. Off Road Vehicle recreation
does not occur throughout much of the
Blowsand Mountains’ dune system
because much of this area is not open
to public access due to its location
within the Fallon Range Training
Complex Military Operation Area, an
active practice bombing range. The
bombing operations at the Blowsand
Mountains are of limited geographic
scope, and therefore have been ranked
as a low stress by an interagency
assessment team. For these reasons, we
do not find that the petition provides
substantial information indicating that
the Hardy’s aegialian scarab or Sand
Mountain serican scarab may be
warranted for listing under Factor A, the
present or threatened destruction,
modification, or curtailment of their
habitat or range.

Therefore, based on our evaluation of
the information available in the petition
and our files, we find that the petition
does not present substantial information
to indicate that listing Hardy’s aegialian
scarab and the Sand Mountain serican
scarab may be warranted, but the
information available in the petition and
in our files does present substantial
information to indicate that listing may
be warranted for the Crescent Dunes
aegialian scarab, Crescent Dunes serican
scarab, the large aegialian scarab, and
Giuliani’s dune scarab due to the
present or threatened destruction,
modification, or curtailment of their
habitat or range.

Factor B. Overutilization for
Commercial, Recreational, Scientific, or
Educational Purposes

Information Provided in the Petition

The petition notes that collection of
individuals for scientific purposes has
occurred over the years, but does not
provide information about whether this
constitutes a threat to any of the six
sand dune beetle species (WildEarth
Guardians 2010, p. 7).
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Evaluation of Information Provided in
the Petition and in Our Files

The petition does not provide
information that overutilization for
commercial, recreational, scientific, or
educational purposes has negatively
impacted any of the six petitioned
beetle species. We have no information
in our files to indicate that
overutilization for commercial,
recreational, scientific, or educational
purposes is a threat to any of the six
species.

Therefore, based on our evaluation of
the information provided in the
petition, we do not consider the petition
or information in our files to provide
substantial scientific or commercial
information indicating that listing of
any of the six petitioned beetles may be
warranted due to overutilization for
commercial, recreational, scientific, or
educational purposes.

Factor C. Disease or Predation
Information Provided in the Petition

According to information provided by
the petition, nighthawks (Chordeiles
minor) were observed preying on
Andrew’s dune scarab (Pseudocotalpa
andrewsi) at Algodones Dunes in
southern California (Hardy and
Andrews 1986, p. 137), a dune system
similar to those used by the petitioned
beetles (WildEarth Guardians 2010, p.
7). Foxes (Vulpes macrotis) and coyotes
(Canis latrans) may also prey on sand
dune beetles (Hardy and Andrews 1986,
p- 137). Rust (1985, p. 109) stated that
no predation of Guiliani’s dune scarab
was observed at Big Dune or Lava Dune
although many potential predators were
observed.

The petition states that disease is not
known to be a threat to any of the six
petitioned beetles (WildEarth Guardians
2010, p. 7).

Evaluation of Information Provided in
the Petition and in Our Files

The petition does not provide specific
information that predation or disease
has negatively impacted the six
petitioned sand dune beetles. While
predation of the sand dune beetles
would be a common occurrence, it is
unknown whether predation may be
occurring at such a level that it is
negatively affecting these species. We
do not have information in our files to
indicate that predation or disease is a
potential threat to any of these species.

Therefore, based on our evaluation of
the information in the petition and in
our files, we have determined that the
petition does not provide substantial
information to indicate that listing any

of the six sand dune beetles may be
warranted due to disease or predation.

Factor D. The Inadequacy of Existing
Regulatory Mechanisms

Information Provided in the Petition

The petitioned dune beetles occur on
Federal lands managed either by the
BLM or the Department of Defense. The
populations on BLM lands all occur
within or adjacent to areas managed
primarily for ORV use and designated as
SRMAs. The petition states that none of
the six petitioned sand dune beetle
species has legal protection (WildEarth
Guardians 2010, pp. 7-18). All six
petitioned species are listed as BLM
sensitive species (BLM 2007, pp. J-3, J-
35). According to information in our
files, BLM sensitive species are defined
as ‘“‘species that require special
management or considerations to avoid
potential future listing” (BLM 2008,
Glossary p. 5). The stated objective for
sensitive species is to initiate proactive
conservation measures that reduce or
eliminate threats to minimize the
likelihood of and need for listing (BLM
2008, Section 6840.02). Conservation, as
it applies to BLM sensitive species, is
defined as “‘the use of programs, plans,
and management practices to reduce or
eliminate threats affecting the status of
the species, or improve the condition of
the species’ habitat on BLM-
administered lands” (BLM 2008,
Glossary p. 2).

The petition also notes that although
some of the petitioned beetles may
occur at “preliminary focal areas”
identified in the Nevada Wildlife Action
Plan, this plan does not prescribe
conservation measures for sensitive
invertebrates in Nevada (WAPT 2006).
Moreover, the petition points out that
Nevada Revised Statute 501.110
provides only for the protection of
invertebrates classified as either
mollusks or crustaceans, and not other
invertebrates. Under current statute,
therefore, beetles cannot be provided
State protection (WildEarth Guardians
2010, p. 7).

The petition provides some
information on the Federal management
of the three SRMAs at which the dune
beetles occur (WildEarth Guardians
2010, pp. 11, 14-15, 18-19). Each of the
SRMAs includes habitat for only two of
the six petitioned species and none of
these species occur at more than one
SRMA, although some of the six
petitioned beetles also occur at other
nearby dune systems. In addition, each
of the three SRMAs has specific
management restrictions. For these
reasons, existing regulatory mechanisms
are more easily assessed for the pairs of

species that are unique to each SRMA.
Occurrences outside of the SRMAs are
discussed within this framework.

Evaluation of Information Provided in
the Petition and in Our Files

Sand Mountain and Blowsand
Mountains

Hardy’s aegialian scarab and the Sand
Mountain serican scarab are known only
from Sand Mountain and nearby
Blowsand Mountains. Sand Mountain is
a designated SRMA managed by the
BLM Stillwater Field Office that extends
over 4,795 ac (1,941 ha). The petition
states that the BLM has closed some
areas to ORV use (BLM 2001, pp. REC—
3 and REC—4; WildEarth Guardians
2010, p. 14). The petition also cites a
2009 anonymous source who stated that
some ORV users have ignored these
2001 restrictions and ride in closed
areas (WildEarth Guardians 2010, p. 14).

We have information in our files that
the ORV restrictions mentioned in the
2001 Carson City Field Office Resource
Management Plan (CCRMP) (BLM 2001)
cited by the petition have been
superseded by more comprehensive
ORV restrictions implemented in 2006
to prevent adverse effects to the habitat
of the Sand Mountain blue butterfly (72
FR 12187; March 15, 2007). The Service
has previously found that
implementation of this closure, which
includes a designated ORV route system
throughout the vegetated portions of the
SRMA, effectively reduces the threat
posed by ORVs to the Sand Mountain
blue butterfly’s habitat and ensures that
further habitat destruction is prevented
and will ensure, over the long-term,
natural shrub regeneration (72 FR
24253; May 2, 2007). The reduction of
this ORV threat to the butterfly’s habitat
also applies to this shared habitat with
Hardy’s aegialian scarab and the Sand
Mountain serican scarab since these two
beetles occupy similar habitat as the
Sand Mountain blue butterfly.

The Blowsand Mountains dune
system is under the jurisdiction of the
Department of Defense and is within a
practice bombing range used by the
Fallon NAS. The petition provides no
information on the management of the
Blowsand Mountains. As previously
noted under Factor A, information in
our files states that because of its use for
military bombing training operations,
much of the area is not open to public
access and therefore is not used for ORV
recreation (TNC 2004, p. 12). An
interagency assessment team concluded
that while direct mortality to dune biota
from bomb drops can be severe, it was
of small geographic scope within the
Blowsand Mountains and, therefore, its
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overall stress ranking was considered
low (TNC 2004, p. 48).

Therefore, based on the information
provided in the petition and available in
our files, we have determined that the
petition does not present substantial
information to indicate that listing the
Hardy’s aegialian scarab or the Sand
Mountain serican scarab may be
warranted due to the inadequacies of
existing regulatory mechanisms.

Crescent Dunes

The Crescent Dunes aegialian scarab
and Crescent Dunes serican scarab are
known only from the Crescent Dunes,
where a total of 3,000 ac (1,214 ha) has
been designated as the Crescent Sand
Dunes SRMA in the Tonopah Resource
Management Plan (TRMP) (BLM 1997,
p. 21). The petition provides no
information, nor do we have any
information in our files, regarding
whether either of these species occurs
outside of the designated SRMA
boundary. The Record of Decision
(ROD) for the TRMP states that vehicle
use within the SRMA will be limited to
existing roads and trails, although ORV
use on unvegetated areas may be
allowed provided that such vehicle use
is compatible with the area’s values
(BLM 1997, p. 21). The Crescent Dunes
SRMA is closed to competitive
recreational events to protect sensitive
resource values (BLM 1997, p. 20). Fluid
mineral leasing is allowed, subject to a
no-surface-occupancy stipulation (BLM
1997, p. 21). The TRMP does not
specifically address management of
renewable resources such as solar
energy (BLM 1997). No specific mention
is made of either beetle species in the
TRMP, although it states that Nevada
BLM Sensitive Species will be managed
to maintain or increase current
population levels (BLM 1997, p. 9). We
are not aware of any specific
conservation actions or plans for either
the Crescent Dunes aegialian scarab or
the Crescent Dunes serican scarab.

The petition noted that during the
public participation process for the
proposed TRMP, the BLM received a
letter from the Nevada Outdoor
Recreation Association, Inc. urging them
to designate the Crescent Dunes as an
ACEC to protect endemic species,
including the Crescent Dunes aegialian
scarab (BLM 1994, pp. 5-12). The BLM
responded that a 14,000-ac (5,666 ha)
area at Crescent Dunes was examined
for ACEC potential and determined not
to meet the importance criterion as
defined in BLM policy (BLM 1994, pp.
5-125); no further explanation was
provided. In the ROD for the TRMP, the
BLM stated that as a result of several
points of protest concerning ACECs that

were found to be valid, decisions to
designate ACECs were withheld and
that an ACEC Plan Amendment would
be prepared over the next 2 years to
address these points of protest (BLM
1997, p. 3); we have no information in
our files regarding whether this plan
amendment was ever prepared. Another
commenter, The Nature Conservancy,
expressed the opinion that recreation
appeared to be high priority at Crescent
Dunes with no regard given to
protection of the unique animals of the
dune system and no analysis of the
impacts of ORVs to these species or
their habitat (BLM 1994, pp. 5-116).
The BLM responded that impacts to
sensitive species would be addressed in
the SRMA plan (BLM 1994, pp. 5-159).
According to the petition, no
management plan has been prepared for
the SRMA (WildEarth Guardians 2010,
p- 11). We are unaware of any other
restrictions being placed on motorized
use at Crescent Dunes to protect the
Crescent Dunes aegialian scarab and the
Crescent Dunes serican scarab or their
habitat as was done at Sand Mountain
to protect the Sand Mountain blue
butterfly and its habitat.

Therefore, based on the information
provided in the petition and available in
our files, we have determined that the
petition does present substantial
information to indicate that listing the
Crescent Dunes aegialian scarab and the
Crescent Dunes serican scarab may be
warranted due to the inadequacies of
existing regulatory mechanisms.

Big Dune and Lava Dune

The large aegialian scarab and
Giuliani’s dune scarab are known only
from Big Dune and Lava Dune.
According to the petition, in the Las
Vegas Resource Management Plan
(LVRMP), the BLM designated an
11,600-ac (4,694-ha) SRMA, which
includes a 1,920-ac (777-ha) ACEC at
Big Dune (BLM 1998b, pp. 7, 23). The
objective of the SRMA is to provide for
moderate, casual ORV use; camping;
and other casual recreation
opportunities. The ACEC was
established to protect beetle habitat. The
management direction is to prohibit
ORV use within 200 ac (81 ha) of dune
beetle habitat within the ACEC, except
on the designated route through it, to
ensure continued survival of the native
beetle population. Speed-based
competitive ORV events within the
ACEC are also prohibited (BLM 1998b,
p- 23). Other commercial activities and
permitted events are allowed on a case-
by-case basis. The management
direction stipulates that long-term
recreation management within the
dunes be based on the minimum habitat

requirements of the beetles (BLM 1998b,
p. 23). Lands within the ACEC are
designated as a rights-of-way exclusion
area and are closed to locatable mineral,
salable mineral, and solid leasable
mineral entry; fluid mineral leasing is
allowed, subject to a no-surface-
occupancy stipulation (BLM 1998b, p.
7). The LVRMP does not specifically
address management of renewable
resources such as solar energy (BLM
1998b). There is no livestock grazing
within the ACEC. A BLM brochure
states that a 5-ac (2-ha) area within the
ACEC on the east side of the dunes has
been set aside specifically for the
protection of beetle habitat (BLM 2010c,
p. 1). We have no information in our
files that explains the discrepancy
between the 200 ac (81 ha) protected
area identified in the LVRMP and the 5
ac (2 ha) area described in the brochure.

In our files, we have correspondence
that indicates that a study of the
distribution of the beetles and their
ecological requirements was initiated at
Big Dune in 2007 (Murphy 2007, p. 1).
This correspondence includes a
statement that the researchers were
successful in locating both endemic
scarab beetles in “huge’” numbers
although ORV activities were having
impacts (Murphy 2007, p. 1). This
survey information, however, is
anecdotal, and we lack sufficient details
or a written report to evaluate this
claim. We have no information on the
status of the beetles at the nearby Lava
Dune, which has no special
management designations.

Therefore, based on the information
provided in the petition and available in
our files, we have determined that the
petition does present substantial
information to indicate that listing the
large aegialian scarab and Giuliani’s
dune scarab may be warranted due to
the inadequacies of existing regulatory
mechanisms.

Summary of Factor D

We find that the petition provides
substantial information that there may
be inadequate existing regulatory
mechanisms related to ORV use and
solar facility siting and, therefore, a
potential threat to the Crescent Dunes
aegialian scarab and the Crescent Dunes
serican scarab that occur at Crescent
Dunes, and to the large aegialian scarab
and Giuliani’s dune scarab that occur at
Big Dune and Lava Dune.

While ORV use also occurs at Sand
Mountain (see also Factor A discussion),
we believe that the mandatory route
restrictions in place since 2006 protect
the shrub habitat on which the two
dune beetles that occur there depend.
We do not have information indicating
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that violations of the 2006 restrictions
occur, or occur frequently enough to
impact the dune beetles’ shrub habitat.
Off Road Vehicle recreation does not
occur throughout much of the Blowsand
Mountains’ dune system because much
of it is not open to public access. The
bombing operations at the Blowsand
Mountains are of limited geographic
scope and, therefore, direct mortality to
dune biota was given a low stress
ranking by an interagency assessment
team. Solar facilities are not being
proposed at or near Sand Mountain or
Blowsand Mountains. For these reasons,
we do not consider the petition to
provide substantial information that
listing Hardy’s aegialian scarab or the
Sand Mountain serican scarab, endemic
to Sand Mountain and the Blowsand
Mountains, may be warranted due to the
inadequacies of existing regulatory
mechanisms.

Therefore, based on our evaluation of
the information available in the petition
and our files, we have determined that
the petition does not present substantial
information to indicate that listing
Hardy’s aegialian scarab and the Sand
Mountain serican scarab may be
warranted, but the information available
in the petition and our files does present
substantial information to indicate that
listing may be warranted for the
Crescent Dunes aegialian scarab,
Crescent Dunes serican scarab, large
aegialian scarab, and Giuliani’s dune
scarab, due to the inadequacies of
existing regulatory mechanisms.

Factor E. Other Natural or Manmade
Factors Affecting Its Continued
Existence

Information Provided in the Petition

The petition states that the six
petitioned sand dune beetles have
limited distribution and apparently
small populations, increasing the
likelihood of extinction (WildEarth
Guadians 2010, p. 8). In support of this
claim, the petition cites Service status
assessments for a ground-dwelling snail
[Sisi (Ostodes strigatus)], and for
Langford’s tree snail (Partula
langfordii), in which the Service found
that the small number of individuals or
the small number of extant populations
made these species more vulnerable to
extinction (Service 2009a, pp. 4-5;
2009b, pp. 5-6). These assessments
differ substantially, however, from our
current considerations for the six
petitioned sand dune beetles. The total
population of Sisi was estimated at
fewer than 50 individuals in the early
1990s (Service 2009a, p. 3). In the case
of Langford’s tree snail, there is a record
of historical declines in population

estimates from hundreds of individuals
documented in 1970 to only a few
individuals by the early 1990s; no live
snails have been located in recent
surveys (Service 2009a, p. 4). The
petition notes that, in the case of
Langford’s tree snail, the Service relied
on citations not specific to this species
that state that small populations are
particularly vulnerable to reduced
reproductive vigor caused by inbreeding
depression, and may suffer a loss of
genetic variability over time due to
random genetic drift (WildEarth
Guardians 2010, p. 8). The petition also
states that many species in the Great
Basin and Mojave Deserts, especially
species adapted to specialized habitats
such as sand dunes, have evolved and
continue to persist in isolation with
limited distribution (Brussard et al.
1998, pp. 514-520).

Evaluation of Information Provided in
the Petition and in Our Files

The petition provided no population
estimates or trends for any of the six
petitioned species, nor do we have
definitive population estimates or
trends for any of these beetles in our
files. We do have anecdotal information
in our files that indicates that ‘“huge”
populations of two scarab beetles (large
aegialian scarab and Giuliani’s dune
scarab) were present as recently as 2007
at Big Dune (Murphy 2007, p. 1).

In a genetics study of five species of
Aegialia, researchers found that three
flightless species, which included
Hardy’s aegialian scarab and the large
aegialian scarab, had low genetic
distance measures but relatively high
estimates of gene flow (Porter and Rust
1996, p. 719). They suggested that
flightless Aegialia populations within
Great Basin dune systems may be
extremely large and have levels of gene
flow high enough to maintain high
genetic similarity, and therefore low
genetic distances (Porter and Rust 1996,
p. 719).

Neither the petition, nor the
information in our files, provides
information that directly indicates that
limited distribution, in and of itself, is
a substantial threat to the petitioned
dune beetle species. The petition does
not provide information on chance
events or other threats to the six species
and connect such threats to small
population numbers or restricted range
or the potential for such threats to occur
in occupied habitats in the future.

Limited distribution and small
population numbers or sizes are
considered in determining whether the
petition provides substantial
information regarding natural or
anthropogenic threat, or a combination

of threats, that may be affecting a
particular species. However, in the
absence of information identifying
chance events or other threats and the
potential for such chance events to
occur in occupied habitats, and
connecting them to a restricted
geographic range of a species, we do not
consider chance events, restricted
geographic range, or rarity by
themselves to be threats to a species.

Therefore, based on our evaluation of
the information provided in the petition
and our files, we have determined that
the petition does not present substantial
information to indicate that listing any
of the six sand dune beetle species may
be warranted due to other natural or
manmade factors affecting these species’
continued existence.

Finding

On the basis of our determination
under section 4(b)(3)(A) of the Act, we
find that the petition does not present
substantial scientific or commercial
information indicating that listing
Hardy’s aegialian scarab and the Sand
Mountain serican scarab throughout
their entire range may be warranted. On
the basis of our determination under
section 4(b)(3)(A) of the Act, we have
determined that the petition presents
substantial scientific or commercial
information that listing the Crescent
Dunes aegialian scarab, Crescent Dunes
serican scarab, large aegialian scarab,
and Giuliani’s dune scarab throughout
their entire range may be warranted.

The petition presents substantial
information indicating that listing the
Crescent Dunes aegialian scarab may be
warranted due to Factors A and D. The
petition does not present substantial
information indicating that listing the
Crescent Dunes aegialian scarab may be
warranted due to Factors B, C, or E.

The petition presents substantial
information indicating that listing the
Crescent Dunes serican scarab may be
warranted due to Factors A and D. The
petition does not present substantial
information indicating that listing the
Crescent Dunes serican scarab may be
warranted due to Factors B, C, or E.

The petition presents substantial
information indicating that listing the
large aegialian scarab may be warranted
due to Factors A and D. The petition
does not present substantial information
indicating that listing the large aegialian
scarab may be warranted due to Factors
B, C,orE.

The petition presents substantial
information indicating that listing
Giuliani’s dune scarab may be
warranted due to Factors A and D. The
petition does not present substantial
information indicating that listing
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Giuliani’s dune scarab may be
warranted due to Factors B, C, or E.

Because we have found that the
petition presents substantial
information that listing four of the six
species may be warranted, we are
initiating status reviews (12-month
findings) to determine whether listing
these four species under the Act is
warranted.

The “substantial information”
standard for a 90-day finding differs
from the Act’s “best scientific and
commercial data” standard that applies
to a status review to determine whether
a petitioned action is warranted. A 90-
day finding does not constitute a status
review under the Act. In 12-month
findings, we determine whether a
petitioned action is warranted after we
have completed thorough status reviews
of the species, which are conducted
following substantial 90-day findings.
Because the Act’s standards for 90-day
and 12-month findings are different, as
described above, a substantial 90-day
finding does not mean that a 12-month
finding will result in a warranted
finding.
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R4-ES—-2011-0045; MO
92210-0-0008-B2]

Endangered and Threatened Wildlife
and Plants; 90-Day Finding and
12-Month Determination on a Petition
To Revise Critical Habitat for the
Leatherback Sea Turtle

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of 90-day petition
finding and notice of 12-month
determination.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce our
90-day finding and 12-month
determination on how to proceed in
response to a petition to revise critical
habitat for the leatherback sea turtle
(Dermochelys coriacea) pursuant to the
Endangered Species Act of 1973, as
amended (Act). The petition asks the
Service and the National Marine
Fisheries Service (NMFS) (Services) to
revise the existing critical habitat
designation for the leatherback sea turtle
by adding the coastline and offshore
waters of the Northeast Ecological
Corridor of Puerto Rico to the critical
habitat designation. Our 90-day finding
is that the petition, in conjunction with
the information readily available in our
files, presents substantial scientific
information indicating that the
requested revision may be warranted.
Our 12-month determination is that we
intend to proceed with processing the
petition by assessing critical habitat
during the future planned status review
for the leatherback sea turtle.

DATES: The finding announced in this
document was made on August 4, 2011.

ADDRESSES: This finding is available on
the Internet at http://
www.regulations.gov at Docket Number
FWS-R4-ES-2011-0045. Information
and supporting documentation that we
received and used in preparing this
finding is available for public inspection
by appointment, during normal business
hours at the North Florida Ecological
Services Office, U.S. Fish and Wildlife
Service, 7915 Baymeadows Way, Suite
200, Jacksonville, FL. 32256 and at the
U.S. Fish and Wildlife Service,
Caribbean Ecological Services Field
Office, Road 301, Km. 5.1, Boquerén,
Puerto Rico 00622. Please submit any
new information, materials, comments,
or questions concerning this finding to
the above mailing address or the contact

as listed under FOR FURTHER
INFORMATION CONTACT.

FOR FURTHER INFORMATION CONTACT:
Dave Hankla, Field Supervisor, North
Florida Ecological Services Office, U.S.
Fish and Wildlife Service, Attn:
Leatherback CH Review; by mail at 7915
Baymeadows Way, Suite 200,
Jacksonville, FL 32256; by telephone
(904-731-3336); by facsimile (904-731—
3045); or by e-mail at
northflorida@fws.gov. If you use a
telecommunications device for the deaf
(TDD), please call the Federal
Information Relay Service (FIRS) at
800-877-8339.

SUPPLEMENTARY INFORMATION:

Background

Section 4(b)(3)(D) of the Act of 1973,
as amended (16 U.S.C. 1531 et seq.)
requires that we make a finding on
whether a petition to revise critical
habitat for a species presents substantial
scientific information indicating that the
revision may be warranted. In
determining whether substantial
information exists, we take into account
several factors, including information
submitted with, and referenced in, the
petition and all other information
readily available in our files. Our listing
regulations at 50 CFR 424.14(c)(2)
further require that, in making a finding
on a petition to revise critical habitat,
we consider whether the petition
contains information indicating that
areas petitioned to be added to critical
habitat contain the physical and
biological features essential to, and that
may require special management to
provide for, the conservation of the
species; or information indicating that
areas currently designated as critical
habitat do not contain resources
essential to, or do not require special
management to provide for, the
conservation of the species involved.

To the maximum extent practicable,
we are to make this finding within 90
days of our receipt of the petition and
publish our notice of the finding
promptly in the Federal Register. We
are to base this finding on information
provided in the petition, supporting
information submitted with the petition,
and information otherwise available in
our files. If we find that a petition
presents substantial information
indicating that the revision may be
warranted, we are required to determine
how we intend to proceed with the
requested revision within 12 months
after receiving the petition and
promptly publish notice of such
intention in the Federal Register.

Critical habitat is defined under
section 3(5)(A) of the Act as:
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(i) The specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features

(I) Essential to the conservation of the
species and

(I) Which may require special
management considerations or
protection; and

(ii) Specific areas outside the
geographical area occupied by the
species at the time it is listed, upon a
determination that such areas are
essential for the conservation of the
species.

Our implementing regulations at 50
CFR 424.12 describe our criteria for
designating critical habitat. We are to
consider physical and biological
features essential to the conservation of
the species. Those features include, but
are not limited to: (1) Space for
individual and population growth, and
normal behavior; (2) Food, water, air,
light, minerals, or other nutritional or
physiological requirements; (3) Cover or
shelter; (4) Sites for breeding,
reproduction, or rearing of offspring;
and (5) Habitats that are protected from
disturbance or are representative of the
historic geographical and ecological
distribution of a species. Essential
physical and biological features may
include, but are not limited to, nesting
grounds, feeding sites, water quality,
geological formations, tides, and
specific soil types. Our implementing
regulations at 50 CFR 424.02 define
“special management considerations or
protection” as any methods or
procedures useful in protecting physical
and biological features of the
environment for the conservation of the
species.

Section 4(b)(2) of the Act requires us
to designate and make revisions to
critical habitat for listed species on the
basis of the best scientific data available
and after taking into consideration the
economic impact, the impact on
national security, and any other relevant
impact, of specifying any particular area
as critical habitat. The Secretary may
exclude any particular area from critical
habitat if he determines that the benefits
of such exclusion outweigh the benefits
of specifying such area as part of the
critical habitat. Unless, he determines
that the failure to designate such area as
critical habitat, will result in the
extinction of the species concerned.

Previous Federal Actions

In 1970, the leatherback sea turtle was
listed as endangered (35 FR 8491; June
2, 1970) in accordance with the
Endangered Species Conservation Act of

1969 (Pub. L. 91-135; 83 Stat. 275), a
precursor to the Act. The Service
designated critical habitat for the
leatherback sea turtle on March 23, 1978
(43 FR 12050), in the U.S. Virgin Islands
to include: “A strip of land 0.2 miles
wide (from mean high tide inland) at
Sandy Point Beach on the western end
of the island of St. Croix beginning at
the southwest cape to the south and
running 1.2 miles northwest and then
northeast along the western and
northern shoreline, and from the
southwest cape 0.7 miles east along the
southern shoreline.” This critical
habitat designation appears in our
regulations at 50 CFR 17.95(c). NMFS
designated critical habitat for the
leatherback sea turtle on March 23, 1979
(44 FR 17710), in the U.S. Virgin Islands
to include: “The waters adjacent to
Sandy Point, St. Croix, U.S. Virgin
Islands, up to and inclusive of the
waters from the hundred fathom curve
shoreward to the level of mean high tide
with boundaries at 17°42’12” North and
64°50’00” West.”” This critical habitat
designation appears in the NMFS
regulations at 50 CFR 226.207. In 1984,
the Sandy Point National Wildlife
Refuge was established; the refuge
completely encompasses the stretch of
beach that was designated as critical
habitat in 1978.

On October 2, 2007, NMFS received a
petition from the Center for Biological
Diversity, Oceana, and Turtle Island
Restoration Network to revise the
leatherback sea turtle critical habitat
designation. The petitioners sought to
revise the critical habitat designation to
include the area NMFS was already
managing under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act to
reduce leatherback sea turtle
interactions in the California-Oregon
drift gillnet fishery targeting swordfish
and thresher shark. This area
encompasses roughly 200,000 square
miles (321,870 square kilometers (km))
of the Exclusive Economic Zone from 45
degrees North latitude about 100 miles
(160 km) south of the Washington-
Oregon border southward to Point Sur
and along a diagonal line due west of
Point Conception, CA, and west to 129
degrees West longitude.

On December 28, 2007, NMFS
published a 90-day finding that the
petition presented substantial scientific
information indicating that the
petitioned action may be warranted and
initiated a review of the critical habitat
of the species to determine whether the
petitioned action was warranted (72 FR
73745). On January 5, 2010, NMFS
proposed regulations to designate
specific areas within the Pacific Ocean

as critical habitat (75 FR 319). The areas
proposed for designation encompass
approximately 70,600 square miles
(182,854 square km) of marine habitat.
Specific areas proposed for designation
include two adjacent areas covering
46,100 square miles (119,400 square km)
stretching along the California coast
from Point Arena to Point Vincente and
an area covering 24,500 square miles
(63,455 square km) stretching from Cape
Flattery, WA, to the Umpqua River
(Winchester Bay), OR, east of a line
approximating the 6,562-ft (2,000-meter)
depth contour. A final determination
has not yet been published by NMFS.

Petition History

On February 22, 2010, the Service and
NMFS received a petition dated
February 22, 2010, from Craig Segall of
the Sierra Club, requesting that we
revise critical habitat for the leatherback
sea turtle (Dermochelys coriacea) to
include nesting beaches and offshore
marine habitats in Puerto Rico pursuant
to the Act and the Administrative
Procedure Act (APA). Section 553 of the
APA states that, “Each agency shall give
an interested person the right to petition
for the issuance, amendment, or repeal
of arule” (5 U.S.C. 553(e)).

The petition clearly identified itself as
such and included the requisite
identification information for the
petitioner, as required by 50 CFR
424.14(a). The petition asserted that the
beaches of the Northeast Ecological
Corridor (NEC) of Puerto Rico (which
would fall under the jurisdiction of the
Service) are “centrally important to the
U.S. Caribbean leatherback population,
and should be designated as critical
habitat.” The petition also maintained
that the near-shore coastal waters off
those beaches (which would fall under
the jurisdiction of NMFS) “provide
room for turtles to mate and to access
the beaches, and for hatchlings and
adults to leave the beaches.” It likewise
asserted that the coastal zone within the
NEC is particularly vulnerable to
developmental pressure and to the
growing impacts of climate change, and
so warrants protection as critical
habitat.

The petition also requested that the
agencies revise the recovery plan for the
leatherback sea turtle at the earliest
possible time, and that the agencies
issue no Atlantic leatherback-related
incidental take permits (save for permits
supporting pure conservation research),
issue no Atlantic leatherback-related
habitat conservation plan, issue no
Atlantic leatherback-related biological
opinion, and take no other final agency
action that could affect the Atlantic
population of the leatherback sea turtle
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or its habitat, until the petition to revise
critical habitat was ruled on and
without taking climate change fully into
account. However, none of these
additional requests are petitionable
under the Act and, therefore, they are
not addressed in this 90-day finding and
12-month determination.

Under the Act, the Service and NMFS
each have respective areas of
jurisdiction over sea turtles, as clarified
by the 1977 Memorandum of
Understanding Defining the Roles of the
U.S. Fish and Wildlife Service and the
National Marine Fisheries Service in
Joint Administration of the Endangered
Species Act of 1973 as to Marine
Turtles. The Service has jurisdiction
over sea turtles and their associated
habitats when they are on land, while
NMEFS has jurisdiction over sea turtles
and their associated habitats in the
marine environment. Thus, if Federal
agencies are involved in activities that
may affect sea turtles involved in
nesting behavior, or may affect their
nests or their nesting habitats, those
Federal agencies are required to consult
with the Service under section 7 of the
Act to ensure that their activities are not
likely to jeopardize the continued
existence of the sea turtles. If a Federal
action may affect sea turtles while they
are in the marine environment, the
Federal agency involved must engage in
a section 7 consultation with NMFS, to
ensure that the action is not likely to
jeopardize the continued existence of
the sea turtles. Similarly, if critical
habitat has been designated, and Federal
actions may affect such habitat, a
section 7 consultation under the Act
would be required to ensure that the
Federal action is not likely to destroy or
adversely modify the critical habitat. If
the critical habitat has been designated
on land, the consultation would be with
the Service; if the critical habitat has
been designated in the marine
environment, the consultation would be
with NMFS.

On April 1, 2010, the Service sent a
letter to the petitioner acknowledging
receipt of the petition. On April 28,
2010, the Service received an e-mail
from the Sierra Club transmitting a letter
from 36 nonprofit organizations and
conservation interests outlining the
importance of the NEC of Puerto Rico
and recommending that it be designated
as critical habitat for the endangered
leatherback sea turtle. On June 2, 2010,
the Sierra Club sent a Notice of Intent
To Sue over the alleged failure of the
Service and NMFS to make a 90-day
finding.

On July 16, 2010, NMFS published in
the Federal Register its 90-day finding
on the portion of the petition that falls

under its jurisdiction and determined
that the petition did not present
substantial scientific information
indicating that the petitioned action
may be warranted (75 FR 41436). On
November 2, 2010, the Sierra Club
submitted to NMFS a second petition
that included additional data supporting
the requested action. In response to the
second petition, NMFS made a 90-day
finding that the petition presented
substantial information indicating that
the petitioned revision of designated
critical habitat for leatherback sea
turtles may be warranted (May 5, 2011;
76 FR 25660).

On February 23, 2011, the Sierra Club
sent a Notice of Intent To Sue over the
alleged failure of the Service and NMFS
to make both the 90-day and 12-month
findings. On March 18, 2011, we sent a
letter to the Sierra Club acknowledging
receipt of the February 23, 2011, Notice
of Intent To Sue. On May 27, 2011, the
Sierra Club filed a complaint over the
alleged failure of the Service to respond
to the petition dated February 22, 2010,
to revise critical habitat. This finding
addresses the portion of the petition
under the Service’s jurisdiction.

This 90-day finding and 12-month
determination is responsive only to
aspects of the petition that fall under the
Service’s jurisdiction, the terrestrial
portion of the area as identified in the
petition as “The coastline of the
Northeast Ecological Corridor of Puerto
Rico, running from Luquillo, Puerto
Rico, to Fajardo, Puerto Rico, including
the beaches known as San Miguel,
Paulinas, and Convento, and extending
at least .025 mile (132 feet) inland from
the mean high tide line.”

Species Information

Worldwide Distribution

Leatherback sea turtles have the
widest distribution of sea turtles,
nesting on beaches in the tropics and
subtropics and foraging into higher-
latitude subpolar waters. In the Pacific,
they extend from the waters of British
Columbia (McAlpine et al. 2004, entire)
and the Gulf of Alaska (Hodge and Wing
2000, entire) to the waters of Chile and
South Island (New Zealand), and
nesting occurs in both the eastern and
western Pacific (Marquez M. 1990, pp.
54-55; Gill 1997, entire; Brito M. 1998,
entire). They also occur throughout the
Indian Ocean (Hamann et al. 2006,
entire). In the Atlantic, they are found
as far north as the waters of the North
Sea, Barents Sea, Newfoundland, and
Labrador (Threlfall 1978, p. 287; Goff
and Lien 1988, entire; Marquez M. 1990,
pp. 54-55; James et al. 2005, entire) and
as far south as Argentina and the Cape

of Good Hope, South Africa (Méarquez
M. 1990, pp. 54-55; Hughes et al. 1998,
entire; Luschi ef al. 2003, entire; Luschi
et al. 2006, pp. 53—54), and nesting
occurs in both the eastern and western
Atlantic. Although leatherback sea
turtles occur in Mediterranean waters,
no nesting is known to take place in this
region (Casale et al. 2003, pp. 136—138).

Historical descriptions of leatherback
sea turtles are rarely found in the
accounts of early sailors, and the size of
their population before the mid-20th
century is speculative (NMFS and
Service 2007, p. 26). Even for large
nesting assemblages like French Guiana
and Suriname, nesting records prior to
the 1950s are lacking (Rivalan et al.
2006, p. 2). By the 1960s, several nesting
sites were being discovered in the
western Atlantic, in Pacific Mexico, and
in Malaysia. Soon after, other
populations in Pacific Costa Rica and
Mexico were identified. Today, nesting
beaches are known in all major ocean
basins with catastrophic declines
observed in the eastern Pacific (Spotila
et al. 2000, entire) and Malaysia (Chan
and Liew 1996, pp. 196—197).

In the eastern Pacific, important
nesting beaches occur in Mexico and
Costa Rica, with scattered nesting along
the Central American coast (Marquez M.
1990, pp. 54-55). Nesting is very rare in
the Gulf of California, Mexico (Seminoff
and Dutton 2007, p. 139). In the western
Pacific, the main nesting beaches occur
in the Solomon Islands, Papua,
Indonesia, and Papua New Guinea
(Limpus 2002, p. 44; Dutton et al. 2007,
pPp- 49-50). Minor nesting occurs in
Vanuatu (Petro et al. 2007, entire), Fiji
(Rupeni et al. 2002, p. 122), and
southeastern Australia (Dobbs 2002, p.
81; Hamann et al. 2006, p. 20); and it
is very rare in the North Pacific (Eckert
1993, p. 73). In the Indian Ocean, major
nesting beaches occur in South Africa,
Sri Lanka, and Andaman and Nicobar
islands, with smaller populations in
Mozambique, Java, and Malaysia
(Hamann et al. 2006, p. 8).

In the eastern Atlantic, a globally
significant nesting population is
concentrated in Gabon, Africa, with
widely dispersed but fairly regular
nesting between Mauritania in the north
and Angola in the south (Fretey et al.
2007, entire). Important nesting areas in
the western Atlantic Ocean occur in
Florida (USA); St. Croix, VI; Puerto
Rico; Costa Rica; Panama; Colombia;
Trinidad and Tobago; Guyana;
Suriname; French Guiana; and southern
Brazil (Marquez M. 1990, pp. 54-55;
Spotila et al. 1996, pp. 212-213;
Brdutigam and Eckert 2006, p. 8). Other
minor nesting beaches are scattered
throughout the Caribbean, Brazil, and
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Venezuela (Mast 2005—2006, pp. 18—19;
Hernandez et al. 2007, p. 81).

For additional information on the
biology, status, and habitat needs of the
leatherback sea turtle, refer to the
Leatherback Sea Turtle (Dermochelys
coriacea) 5-Year Review (NMFS and
Service 2007, entire); the Recovery Plan
for Leatherback Turtles (Dermochelys
coriacea) in the U.S. Caribbean,
Atlantic, and Gulf of Mexico (NMFS and
Service 1992, entire); and the Recovery
Plan for U.S. Pacific Populations of the
Leatherback Turtle (Dermochelys
coriacea) (NMFS and Service 1998,
entire), available on the Internet at
http://www.regulations.gov.

Evaluation of Information for the 90-
Day Finding

In making this finding, we relied on
information provided by the petitioners,
sources cited by the petitioners, and
information readily available in the
Service’s files. We evaluated the
information in accordance with 50 CFR
24.14(c). Our process for making this 90-
day finding under section 4(b)(3)(D) of
the Act and 50 CFR 424.14(c) of our
regulations is limited to a determination
of whether the information in the
petition meets the “substantial scientific
information” threshold. In making a
finding, we consider whether the
petition provides the following in
accordance with 50 CFR 424.14(c)(2):

(i) Information indicating that areas
petitioned to be added to critical habitat
contain physical or biological features
essential to, and that may require
special management to provide for, the
conservation of the species involved; or

(ii) Information indicating that areas
currently designated as critical habitat
do not contain resources essential to, or
do not require special management to
provide for, the conservation of the
species involved.

The Service’s evaluation of this
information is presented below. We
have organized the petition’s claims into
four categories relative to 50 CFR
424.14(c)(2)(i) as described above:.

(1) Petition claims the leatherback sea
turtle nesting sites in Puerto Rico
represent the second most significant
nesting activity in the United States,
and that the beaches of the Northeast
Ecological Corridor are the most
important leatherback sea turtle nesting
sites on the main island of Puerto Rico.

The petition claims “[tThe United
States contains at least three significant
leatherback nesting areas: Sandy Point
on St. Croix in the U.S. Virgin Islands,
which hosted 1,008 nests in 2001, Brava
and Resaca Beaches on Puerto Rico’s
island of Culebra, and the beaches
around Fajardo and Luquillo in the

Northeast Ecological Corridor of Puerto
Rico. The Puerto Rican beaches
cumulatively hosted a minimum of 469—
882 nests each year between 2000 and
2005.” The petition cites a Puerto Rico
Department of Natural and
Environmental Resources (PRDNER)
management plan that describes the
Corridor’s beaches as ”” ‘one of the most
important leatherback nesting areas in
Puerto Rico and in the jurisdiction of
the United States,” noting that from 1993
to 2007, 3,188 nests have been recorded,
for an average of 213 nests annually.”
The petition asserts that revision of
leatherback sea turtle critical habitat to
include the beaches of the NEC of
Puerto Rico is necessary to protect
leatherback sea turtles. The petition
states that the NEC, including its coastal
waters, is “a centrally important space
for ‘individual and population growth,’
because it is also a site for ‘breeding,
reproduction, [and] rearing of
offspring.”” It asserts that “[a]s two
decades of data demonstrate, it is a
‘nesting ground’ or ‘reproduction [site]’
which includes the sandy beaches and
open access to the ocean that constitute
the ‘soil type’ and ‘physical constituent
elements’ that leatherbacks need to
survive.”

The Service assessed information
provided by the petitioner and available
in our files. The Service agrees with the
petitioner that Sandy Point in the U.S.
Virgin Islands, Brava and Resaca
Beaches on Puerto Rico’s Island of
Culebra and the Northeast Ecological
Corridor on the main island of Puerto
Rico are important nesting areas for
leatherback sea turtles in the United
States. However, important leatherback
sea turtle nesting habitat also occurs in
Florida, as well as elsewhere in Puerto
Rico on the Island of Vieques and in the
Maunabo area on the main island. A
summary of key leatherback nesting
beaches in the United States is provided
below.

In Florida, the majority of leatherback
sea turtle nesting occurs along the
Southeast Atlantic coastline in Brevard
through Broward Counties. These
counties encompass approximately 206
miles (332 km) of sandy coastline
fronting the Atlantic Ocean (Clark 1993,
p. 17). Within these counties,
approximately 89 miles (143 km) have
been identified as conservation lands
(NMFS and Service 2008, pp. V-36—-V—
39). Conservation lands are defined as
public ownership (Federal, State, or
local government) and privately owned
lands (e.g., nonprofit conservation
foundations) that are generally managed
in a way to benefit sea turtle
conservation (NMFS and Service 2008,
p- V=33). Therefore, beaches identified

as conservation lands in Brevard
through Broward Counties represent
approximately 43 percent of all
oceanfront beaches in these counties.

The Florida Statewide Nesting Beach
Survey (SNBS) program documented an
increase in leatherback sea turtle nesting
numbers from 98 nests in 1989 to
between 453 and 1,747 nests per season
in the 2000s, with the highest number
of nests recorded in 2009 (Florida Fish
and Wildlife Conservation Commission
SNBS data). Although the SNBS
program provides information on
distribution and total abundance of sea
turtle nesting statewide, it cannot be
used to assess trends because of variable
survey effort. Therefore, leatherback
nesting trends are best assessed using
standardized nest counts made at Index
Nesting Beach Survey (INBS) sites
surveyed with constant effort over time
(1989-2010). Under the INBS program,
approximately 30 percent of Florida’s
SNBS beach length is surveyed. The
INBS nest counts represent
approximately 34 percent of known
leatherback nesting in Florida. An
analysis of the INBS data has shown an
exponential increase in leatherback sea
turtle nesting in Florida since 1989.
From 1989 through 2010, the annual
number of leatherback sea turtle nests at
the core set of index beaches ranged
from 27 to 615 (Florida Fish and
Wildlife Conservation Commission
INBS data). Using the numbers of nests
recorded from 1979 through 2009,
Stewart ef al. (in press) estimated a
population growth of approximately
10.2 percent per year.

In the U.S. Virgin Islands, leatherback
sea turtle nesting has been reported on
the islands of St. Croix, St. Thomas, and
St. John. However, the most significant
leatherback sea turtle nesting activity
occurs on Sandy Point, St. Croix (NMFS
and Service 1992, p. 2). Leatherback sea
turtle nesting on Sandy Point was first
brought to the attention of biologists in
the mid-1970s (Boulon ef al. 1996, p.
141), and flipper tagging of nesting
turtles began in 1977 (Dutton et al. 2005,
p. 186). Since 1982, the Sandy Point
beach has been consistently monitored
each nesting season. In 1984, the Sandy
Point National Wildlife Refuge was
established and encompassed the Sandy
Point beach. Between 1982 and 2010,
the number of nests recorded on Sandy
Point ranged from a low of 82 in 1986
to a high of 1,008 in 2001 (Garner and
Garner 2010, pp. 18-20). Dutton et al.
(2005, p. 189) estimated a population
growth of approximately 13 percent per
year from 1994 through 2001 for this
nesting population. Using the number of
observed females at Sandy Point from
1986 to 2004, the Turtle Expert Working
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Group (2007, pp. 48—49) estimated a
population growth of approximately 10
percent per year.

In Puerto Rico, the main nesting areas
are at Fajardo (NEC) and Maunabo on
the main island, and on the islands of
Culebra and Vieques. Between 1993 and
2010, the number of nests recorded in
the NEC in the Fajardo area ranged from
alow of 51 in 1995 to a high of 456 in
2009 (C. Diez, PRDNER, unpublished
data). In the Maunabo area, the number
of nests recorded between 2001 and
2010 ranged from a low of 53 in 2002
to a high of 260 in 2009 (C. Diez,
PRDNER, unpublished data). On the
island of Culebra, the number of nests
recorded between 1993 and 2010 ranged
from a low of 41 in 1996 to a high of
395 in 1997 (C. Diez, PRDNER,
unpublished data). Approximately two-
thirds of Vieques Island was occupied
by the U.S. Navy beginning in the early
1940s and was used by the U.S.
Department of Defense for military
practices until 2002, when most of the
U.S. Navy lands on Vieques Island were
transferred to the Department of the
Interior to form part of the Service’s
National Wildlife Refuge System.

Monitoring of sea turtle nesting
beaches on Vieques Island has been
challenging due to access restrictions
imposed during military operations and
the presence of unexploded ordnance
throughout most of the areas formerly
used for military training by the U.S.
Navy. On beaches managed by the
Commonwealth of Puerto Rico on the
island of Vieques, PRDNER recorded
annually 14-61 leatherback nests
between 1991 and 2000; 145 nests in
2002; 24 in 2003; and 37 in 2005 (C.
Diez, PRDNER, unpublished data). The
number of leatherback sea turtle nests
recorded on Vieques Island beaches
managed by the Service were as follows:

e 32in 2001;

163 in 2002;

13 in 2003;

28 in 2004;

88 in 2005;

92 in 2006;

93 in 2007;

52 in 2008;

155 in 2009; and
132 in 2010.

Nesting data for 2006 and 2010 include
nests found on beaches off Service lands
(8 and 6 nests, respectively). Since
several beaches on Vieques’ eastern
portion are not regularly monitored for
sea turtle nesting activity due to
logistical difficulties and presence of
unexploded ordnance, the average
yearly number of sea turtle nests on
Vieques Island is likely to be greater.
Using the numbers of nests recorded in

Puerto Rico between 1984 and 2005, the
Turtle Expert Working Group (2007, p.
47) estimated a population growth of
approximately 10 percent per year.

Fajardo (NEC) and Maunabo are the
primary leatherback sea turtle nesting
areas on the main island of Puerto Rico.
The NEC of Puerto Rico, running from
Luquillo to Fajardo, PR, includes
approximately 3,200 “cuerdas” (3,108
acres or 1,259 hectares) within the
properties referred to as San Miguel I
and II, Las Paulinas, El Convento Norte,
and Seven Seas. Three of these
properties (Las Paulinas, El Convento
Norte, and Seven Seas) are owned by
the Puerto Rico Industrial Development
Company (PRIDCO) and the National
Parks Company (NPC), while the
remaining properties are privately
owned.

Beaches within the NEC comprise
approximately 5.43 miles (8.74 km) of
sandy beaches that support leatherback
nesting. Maunabo is located on the
southeastern coast and has
approximately 3.93 miles (6.32 km) of
sandy beaches suitable for leatherback
sea turtle nesting. Although beaches in
Maunabo are public domain, uplands
adjacent to these beaches are privately
owned with the potential for future
development. On the island of Culebra,
the majority of leatherback sea turtle
nesting occurs on Brava and Resaca
beaches. Brava Beach is approximately
0.78 mile (1.25 km) in length, while
Resaca Beach is 0.62 mile (1.00 km) in
length. All of the land surrounding
Resaca Beach and part of the land
surrounding Brava Beach is owned by
the Service as part of the Culebra
National Wildlife Refuge. Therefore,
Resaca Beach is relatively protected
from development.

Although at present there is no
development on the private land near
Brava Beach, there is the potential for
future development. On the island of
Vieques, leatherback sea turtles nest on
both the southern and northern beaches
on the eastern portion of the island
within the Vieques National Wildlife
Refuge. The refuge encompasses
approximately 18.09 miles (29.11 km) of
sandy beaches that may support
leatherback sea turtle nesting. These
beaches are protected from
development.

Although other important leatherback
sea turtle nesting beaches occur in the
United States besides those identified in
the petition, the Service believes the
information submitted by the petitioner
about the importance of the NEC to
leatherback sea turtle nesting in the
United States is substantial for this
claim.

(2) Petition claims that leatherback
sea turtles in the Atlantic Ocean have
declined and could experience a similar
decline as those in the Pacific Ocean if
their habitat is not protected.

The petition cites a number of studies
about the population decline of
leatherback sea turtles in the Pacific
Ocean, and concludes that leatherback
sea turtles in the Atlantic Ocean could
experience a similar decline if their
habitat is not protected. The petition
also states that conditions in the
Atlantic and Caribbean are relatively
more stable than those in the Pacific,
but that some declines in nesting have
been documented or are believed likely
to have occurred based on estimates on
nesting declines for other sea turtle
species. However, the petition did not
cite or provide information about the
status of leatherback sea turtle
populations in the Atlantic Ocean.

In 2007, the Turtle Expert Working
Group published An Assessment of the
Leatherback Turtle Population in the
Atlantic Ocean and estimated a
population size of 34,000—94,000 adult
leatherback sea turtles in the North
Atlantic (Turtle Expert Working Group
2007, p. 59). An increasing or stable
population trend was seen in all regions
of the Atlantic except West Africa for
which no long-term data were available
(Turtle Expert Working Group 2007, pp.
48-51). The nesting trend for the North
Caribbean population, which includes
Puerto Rico, was characterized as
increasing. Furthermore, a near record
number of leatherback nests (1,330
nests) was laid on Florida index beaches
in 2010. Leatherback nest counts have
been increasing exponentially in Florida
(http://myfwc.com/research/wildlife/
sea-turtles/nesting/beach-survey-totals-
1989-2010/).

The petition does not provide
information to support the claim that
leatherback sea turtle populations have
substantially declined in the Atlantic
since the 1978 critical habitat
designation in St. Croix, VI. Thus, the
Service does not believe the petition or
information in our files presents
substantial information to support this
claim. The Service also does not believe
the petition or information available in
our files presents substantial
information to support the claim that
the leatherback sea turtles in the
Atlantic Ocean are likely to experience
declines similar to those in the Pacific
if critical habitat is not revised to
include the beaches of the NEC.
Therefore, the Service finds that the
petition does not present substantial
information for this claim.

(3) Petition claims that the evidence
supporting designation of the Northeast
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Ecological Corridor as critical habitat is
stronger than the evidence used by the
Service to designate critical habitat for
Sandy Point, St. Croix, VI.

The petition cites the 1978 critical
habitat designation of the nesting
beaches of Sandy Point, St. Croix, as a
rationale for likewise designating the
beaches of the NEC of Puerto Rico as
critical habitat. The petition indicates
that the current level of leatherback sea
turtle nesting within the NEC is greater
than the level of nesting that was
observed at Sandy Point in 1977, which
was used as justification for its
designation as critical habitat.

At the time of the 1978 critical habitat
designation, Sandy Point in the U.S.
Virgin Islands was the only known
beach under U.S. jurisdiction used
extensively for nesting by leatherback
sea turtles. Its designation as critical
habitat was “‘taken to insure the
integrity of the only major nesting beach
used by leatherbacks in the United
States or its territories” (43 FR 43688;
September 26, 1978). Since that time, as
described in the Species Information
section above, additional beaches have
been identified in the United States as
important for leatherback sea turtle
nesting, including beaches in Puerto
Rico and Florida. Therefore, the
rationale used for the Sandy Point
critical habitat designation is not
applicable for the NEC. Therefore, the
Service finds that the petition does not
present substantial information for this
claim.

(4) Petition claims that threats on the
nesting beach are substantial and that
global climate change is exacerbating
the situation.

The petition claims threats to
leatherback sea turtle nesting beaches,
exacerbated by global climate change,
further justify the need for designation
of the NEC as critical habitat. The
Service agrees there are substantial
threats affecting leatherback sea turtle
nesting habitat in the U.S. Atlantic.
Leatherback nesting habitat is affected
by development, including the
construction of buildings, beach
armoring, renourishment, and sand
mining (Crain et al. 1995, entire;
Lutcavage et al. 1997, pp. 388-391;
Witherington 1999, pp. 180-181). These
factors may directly, through loss of
beach habitat, or indirectly, through
changing thermal profiles and
increasing erosion, serve to decrease the
amount of nesting area available to
nesting females, and may evoke a
change in the natural behaviors of
adults and hatchlings (Ackerman 1997,
pp- 102-103; Mosier 1998, pp. 42—47;
Witherington et al. 2003, pp. 7-10). In
addition, coastal development is usually

accompanied by artificial lighting. The
presence of lights on or adjacent to
nesting beaches alters the behavior of
nesting adults and is often fatal to
emerging hatchlings as they are
attracted to light sources and drawn
away from the water (McFarlane 1963,
p- 153; Philibosian 1976, p. 824; Ehrhart
and Witherington 1987, pp. 66—67;
Witherington and Bjorndal 1991, pp.
146-147; Witherington 1992, pp. 36—-38;
Villanueva-Mayor et al. 2003, entire).

In 1990, a major part of the NEC was
included as part of the coastal barrier
system under the Coastal Barrier
Resources Act (CBRA), as requested by
the Puerto Rico Planning Board (PRPB).
The CBRA encourages the conservation
of hurricane-prone, biologically rich
coastal barriers by restricting Federal
expenditures that encourage
development, such as federally
subsidized flood insurance (16 U.S.C.
3501-3510). In 1996, the PRPB rezoned
the lands within the NEC as a tourist-
residential development zone, allowing
for recreational and tourism
development of the area. Although the
NEC had been designated as a Natural
Reserve by the former Puerto Rico
Governor in 2007, the new
administration repealed the designation
in October 2009. Thus, lands within the
NEC continue under private and
Commonwealth (PRIDCO, NPC)
ownership, and are subject to potential
future development. The NEC remains a
unit within the CBRA system.

Between 2007 and 2008, the Service
awarded more than $4,000,000 for the
acquisition of over 400 acres in the San
Miguel area, and continues to support
acquisition in the area to ensure long-
term conservation of these lands,
particularly for leatherback sea turtle
nesting. However, development
pressures exist, and there are no lighting
codes or regulations in Puerto Rico.
Therefore, development could threaten
leatherback nesting within the NEC.

As indicated in the petition, another
factor that may affect leatherback sea
turtle nesting habitat is climate change.
Impacts from climate change, especially
due to global warming, are likely to
become more apparent in future years
(Intergovernmental Panel on Climate
Change 2007, pp. 12—17). The global
mean temperature has risen 0.76 degrees
Celsius over the last 150 years, and the
linear trend over the last 50 years is
nearly twice that for the last 100 years
(Intergovernmental Panel on Climate
Change 2007, p. 5). One of the most
certain consequences of climate change
is sea level rise (Titus and Narayanan
1995, pp. 123-132), which will result in
increased erosion rates along nesting
beaches.

On some undeveloped beaches,
shoreline migration will have limited
effects on the suitability of nesting
habitat. Bruun (1962, pp. 123-126)
hypothesized that during sea level rise,
a typical beach profile will maintain its
configuration but will be translated
landward and upward. However, along
developed coastlines, and especially in
areas where erosion control structures
have been constructed to limit shoreline
movement, rising sea levels are likely to
cause severe effects on nesting females
and their eggs (Hawkes et al. 2009, p.
139; Poloczanska et al. 2009, pp. 164,
174). Erosion control structures can
result in the permanent loss of dry
nesting beach or deter nesting females
from reaching suitable nesting sites
(National Research Council 1990, p. 77).
Nesting females may deposit eggs
seaward of the erosion control
structures potentially subjecting them to
repeated tidal inundation.

For additional information on threats
affecting leatherback sea turtle nesting
beaches, refer to the Leatherback Sea
Turtle (Dermochelys coriacea) 5-Year
Review (NMFS and Service 2007, pp.
32-34); the Recovery Plan for
Leatherback Turtles (Dermochelys
coriacea) in the U.S. Caribbean,
Atlantic, and Gulf of Mexico (NMFS and
Service 1992, pp. 9-14); and the
Recovery Plan for U.S. Pacific
Populations of the Leatherback Turtle
(Dermochelys coriacea) (NMFS and
Service 1998, pp. 21-23), available on
the Internet at http://
www.regulations.gov.

The Service agrees with the petition
that threats to leatherback sea turtle
nesting habitat are substantial. We find
the information submitted by the
petitioner related to this claim to be
substantial information for this claim.
90-Day Finding

Based on the above information and
information readily available in our
files, and pursuant to criteria specified
in 50 CFR 424.14(b), we find the
petition presents substantial scientific
information indicating that revision of
the critical habitat designation for the
leatherback sea turtle may be warranted.

12-Month Determination

Pursuant to the provisions of the Act
regarding revision of critical habitat and
petitions for revision, we find that
revisions to critical habitat for the
leatherback sea turtle under the Act
should be made. As described in the
How the Service Intends to Proceed
section below, we intend to fully assess
critical habitat during the future
planned status review for the
leatherback sea turtle.
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The Service intends that any revisions
to critical habitat for the leatherback sea
turtle be as accurate as possible. To
ensure that the status review is
comprehensive, the Service will request
scientific and commercial data and
other information regarding the
leatherback sea turtle from all
concerned governmental agencies, the
scientific community, industry, or any
other interested party concerning this
finding when we initiate the review.

Until the Service is able to revise the
critical habitat designation for the
leatherback sea turtle, the currently
designated critical habitat, as well as
areas that support leatherback sea
turtles but are outside of the current
critical habitat designation, will
continue to be subject to conservation
actions implemented under section
7(a)(1) of the Act. Federal agency
actions are subject to the regulatory
protections afforded by section 7(a)(2),
which requires Federal agencies,
including the Service, to ensure that
actions they fund, authorize, or carry
out are not likely to jeopardize the
continued existence of any listed
species or result in the destruction or
adverse modification of critical habitat.

How the Service Intends To Proceed

One of the recommendations
contained in the 5-year reviews for
listed sea turtle species, completed in
2007, was that the Service and NMFS
conduct an analysis and review for each
listed sea turtle (except the Kemp’s
ridley sea turtle) to determine the
application of the distinct population

segment policy. After completing the
reviews, the Service and NMFS made a
decision to conduct the recommended
sea turtle status reviews in the following
order: (1) Loggerhead sea turtle, (2)
Green sea turtle, (3) Olive ridley sea
turtle, (4) Leatherback sea turtle, and (5)
Hawksbill sea turtle.

The loggerhead status review was
selected to be conducted first because
the species is listed as threatened
worldwide, and there were substantial
concerns about the status of some
nesting populations. The green and
olive ridley turtles were selected to be
the second and third status reviews
conducted because they have multiple
vertebrate populations listed under the
Act, some listed as threatened and some
as endangered, and an assessment is
needed to determine if these
populations qualify as individual
distinct population segments (DPSs) or
are part of larger DPSs. The leatherback
and hawksbill sea turtles were selected
as the last two status reviews to be
conducted because both species are
listed as endangered worldwide and
receive the fullest protection under the
Act; therefore, the need for status
reviews for these two species was
deemed not to be as urgent as for the
other species.

Once a status review is completed for
each species, a rulemaking process
would be conducted, if appropriate, to
revise the species’ status, list a DPS of
the species, or designate or revise
critical habitat if prudent and
determinable. The status review for the
loggerhead sea turtle has been

completed (Conant et al., 2009) and
rulemaking is in progress (75 FR 12598;
March 16, 2010); status reviews for the
other species have not been initiated
because they have been precluded by
higher priority actions to amend the
Lists of Endangered and Threatened
Wildlife and Plants. It is our intention
to assess leatherback sea turtle critical
habitat as part of the future planned
status review for the leatherback sea
turtle.
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DEPARTMENT OF AGRICULTURE
Forest Service

Stanislaus National Forest, CA; Notice
of Intent To Prepare an Environmental
Impact Statement for BEH Rangeland
Allotments

AGENCY: Forest Service, USDA.

ACTION: Notice of Intent to Prepare an
Environmental Impact Statement.

SUMMARY: The Stanislaus National
Forest proposes to reauthorize livestock
grazing on the Bell Meadow (B), Eagle
Meadow (E) and Herring Creek (H)
allotments on the Summit Ranger
District. The area affected by this
proposal includes approximately 57,250
acres in the Sierra Nevada, located in
Tuolumne County, California. The
purpose of this proposal is to ensure
compliance with all applicable Public
Laws and standards and guidelines
described in the Forest Plan.

DATES: Comments on the proposed
action should be submitted within 45
days of the date of publication of this
Notice of Intent. Completion of the draft
environmental impact statement is
expected in January 2012 and the final
environmental impact statement is
expected in August 2012.

ADDRESSES: Send written comments to:
Stanislaus National Forest, Attn: BEH
Range; 19777 Greenley Road; Sonora,
CA 95370. Electronic comments, in
acceptable plain text (.txt), portable
document format (.pdf), rich text (.rtf),
or Word (.doc) formats, may be
submitted to comments-
pacificsouthwest-stanislaus@fs.fed.us
with Subject: BEH Range.

FOR FURTHER INFORMATION CONTACT:
Crispin Holland, Stanislaus National
Forest, 19777 Greenley Road; Sonora,
CA 95370; phone: (209) 532—-3671 ext.
274; e-mail: cholland@fs.fed.us.

SUPPLEMENTARY INFORMATION:

General Background

Domestic livestock grazing occurred
in the area encompassed by these
allotments since the 1850s. The
livestock industry in this area peaked
around the turn of the century, during
the same time period as the creation of
the Forest Reserves (later to become the
National Forests). Regulation of
livestock grazing began with the
establishment of the Stanislaus National
Forest and more seriously with the
passage of the Taylor Grazing Act of
1934. The requirement that ranchers
obtain grazing permits to graze National
Forest land was intended to prevent
long-term resource damage. Permitted
livestock numbers on these allotments
and across the National Forests in
California are at least 50% below that
allowed in the 1950s. Over time,
allotment boundaries changed and
portions of the National Forest are no
longer grazed by commercial livestock.

Several Congressional Acts passed in
the 1960s and 1970s, mainly the
National Environmental Policy Act of
1969 (NEPA), required the Forest
Service to conduct thorough analysis in
planning and decision making for
activities that affect the environment.
The Rescissions Act of 1995 (Pub. L.
104-19, Sec 504(a)) requires the Forest
Service to establish a schedule for
completion of NEPA analysis on grazing
allotments in order to update Allotment
Management Plans (AMPs) and
continue to authorize livestock grazing.
The Code of Federal Regulations (36
CFR 222), the Forest Service Manual
(FSM 2200) and the Forest Service
Handbook (FSH 2209) contain direction
and policy for Range Management
(livestock use on National Forest lands).

The Bell Meadow, Eagle Meadow and
Herring Creek AMPs were last updated
in 1989, 1990 and 1980, respectively.
The Forest Plan, as amended, now
includes emphasis on specific resources
and that along with changes to resources
on the ground results in a need to
update the AMPs and issue revised
Term Grazing Permits.

Purpose and Need for Action

The purpose of this initiative is to
reauthorize livestock grazing in the
project area and to ensure compliance
with the following regulations and
agency policy:

e Public Law 104-19 Section 504 of
the 1995 Rescissions Act, as amended,

require each National Forest to establish
and adhere to a schedule for completing
NEPA analysis and updating Allotment
Management Plans for all rangeland
allotments on National Forest System
lands.

¢ Congressional intent allows grazing
on suitable lands where it is consistent
with other multiple use goals and
objectives as authorized through several
Congressional Acts (Organic
Administration Act of 1897, Multiple
Use Sustained Yield Act of 1960,
Wilderness Act of 1964, Forest and
Rangeland Renewable Resources
Planning Act of 1974, Federal Land
Policy and Management Act of 1976,
National Forest Management Act of
1976, and the Public Rangelands
Improvement Act of 1978);

e Code of Federal Regulations (CFR)
directs the Forest Service to meet
multiple-use objectives, including
managing for livestock grazing on
forage-producing National Forest
System lands (36 CFR 222.2 (c));

e It is Forest Service policy to make
forage available to qualified livestock
operators from lands suitable for grazing
consistent with land management plans
(Forest Service Manual (FSM) 2203.1);
and,

e It is Forest Service policy to
continue contributions to the economic
and social well being of people by
providing opportunities for economic
diversity and by promoting stability for
communities that depend on range
resources for their livelihood (FSM
2202.1)

This action is needed because:

e There is public demand from
qualified livestock operators for
continued li