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This study sets forth events surrounding a law suit

filed by Red Lion Broadcasting Co. against the Federal

Communications Commission and the Democratic National

Committee in 1965. The study found these events were
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FCC (1969).
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CHAPTER I

INTRODUCTION

Background

The Fairness Doctrine was established by the Federal

Communications Commission as a policy in its 1949 Report on

Editorializing by Broadcast Licensees.1 The Fairness Doc-

trine requires that stations insure that all positions in a

controversial issue of public importance are presented.2

This does not mean that stations have to present all points

of view in a single program; rather, it requires that the

station's programming, in general, presents a balanced repre-

sentation of views.3 Additionally, stations that broadcast

positions on controversial issues of public importance have

an affirmative obligation to seek out opposing viewpoints.4

The constitutionality of the Fairness Doctrine was tested in

the case, Red Lion Broadcasting Co., Inc. vs Federal Communi-

cations Commission,5 and the U.S. Supreme Court's 1969

decision in that case is generally acknowledged as one of the

most important in the legal history of broadcasting.

Facts about the Red Lion case are well documented, and

discussions of the case abound in both law and broadcasting

history books. However, most discussions of this celebrated

case fail to mention the role of a suit which the Red Lion

1
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Broadcasting Co., Inc. had planned to bring against the

Federal Communications Commission (FCC) and the Democratic

National Committee (DNC) in 1965.6 Red Lion was the licensee

of radio stations WGCB AM and FM in Red Lion, Pennsylvania.7

The suit, which never reached the trial stage, was filed

by John M. Norris, then president and owner of 80 percent of

the stock of Red Lion. Norris' suit resulted from a Fairness

Doctrine complaint filed by the DNC. In the early 1960's the

WGCB stations had run paid programs that criticized the

Democratic party.8 The DNC felt these programs presented

only one side of a controversial issue of public importance

and requested WBCB grant the DNC free time to present the

other side. Norris felt that WGCB should be paid to air the

reply since they had been paid to air the original programs.

The DNC complained to the FCC. The FCC contacted Norris,

passed on the complaint, and asked him to respond to it.

Eventually, the FCC dismissed the DNC complaint, but Norris

filed his suit anyway.9

In his suit, Norris asked that the FCC be enjoined from

enforcing the Fairness Doctrine. This, of course, was the

same goal Norris would later try to achieve through the Red

Lion case. Furthermore, the suit also sought to enjoin mem-

bers of the Democratic National Committee from "harassment"

and from making "further demands" on the FCC to force WGCB to

give free time to DNC spokesmen.1 Eventually, Norris found
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himself involved in the matters that would lead to the land-

mark Red Lion case, and he dropped the suit.1 1

Statement of the Problem

Since Norris' suit did not reach the trial stage, it did

not ultimately decide the constitutionality of the Fairness

Doctrine.12 However, it was the contention of this study

that the circumstances leading up to and surrounding the suit

against the FCC and the DNC were major factors in John M.

Norris' decision to pursue his argument with the Federal

Communications Commission over the Fairness Doctrine all the

way to the U.S. Supreme Court in the famous Red Lion case.

The matter of the proposed suit against the Federal Com-

munications Commission and the Democratic National Committee

by Red Lion is not generally known. No previous study has

investigated how the events surrounding Norris' suit initially

involved Red Lion in the issue of the Fairness Doctrine. No

study has investigated the conflict between Red Lion and the

FCC and the DNC as a determining factor in Norris' decision

to pursue Red Lion vs FCC all the way to the Supreme Court.

Purpose of the Study

The purpose of this study was to set forth and examine

the sequence of events surrounding the suit filed by Red Lion

against the Federal Communications Commission and the Democra-

tic National Committee in 1965. The study investigated the

conflict between Red Lion and the Democratic National
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Committee that led to the proposed suit. Effort was made to

place the proposed suit in perspective with the development

of the Supreme Court case of 1969 which set forth the consti-

tutionality of the Fairness Doctrine.

Research Questions

This study attempted to answer the following research

questions:

1. What were the events that led up to Norris' proposed

suit?

2. Specifically, what was the conflict between Red Lion

and the Democratic National Committee at the time of the pro-

posed suit, and what role did the conflict play during the

legal confrontation?

3. Row did the proposed suit affect Red Lion with

respect to the case that led to the 1969 Supreme Court deci-

sion on the Fairness Doctrine?

Review of Literature

Published literature concerning the Red Lion Supreme

Court decision of 1969 is readily accessible, but little

research has dealt directly with the suit against the Federal

Communications Commission and the Democratic National Com-

mittee entered by Red Lion in 1965. Fred Friendly, in his

book, The Good Guys, the Bad Guys, and the First Amendment:

Free Speech vs. Fairness in Broadcasting, does treat at some

length the conflict between Red Lion and the FCC and the DNC.
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relationship did exist between WGCB and the DNC. But he does

not go into detail concerning Red Lion's proposed suit against

the FCC and the DNC.1 8

Numerous articles and publications have included stories

of the Supreme Court's 1969 decision and the Fairness Doc-

trine case with which it dealt, but all fail to discuss the

conflict of Red Lion, the Federal Communications Commission,

and the Democratic National Committee at the time of the

proposed suit of 1965. An article by Robert Lewis Shayon,

entitled "The Fairness Doctrine," was published in the

Saturday Review on July 15, 1967.19 The article dealt with

the Red Lion Fairness Doctrine case which, at that time, was

working its way up the Federal judicial system to the Supreme

Court. However, Shayon did not discuss the Red Lion and FCC

and DNC matter that had arisen just two years earlier.

Limitations of the Study

This study explored the events prior to and including

the proposed suit against the Federal Communications Commis-

sion and the Democratic National Committee by the Red Lion

Broadcasting Co. in 1965.20 This study dealt with the Fair-

ness Doctrine case only insofar as it related to the proposed

suit of 1965.

In tracing the events of the proposed suit of 1965, this

study relied heavily on the conflict that evolved between Red

Lion and the Democratic National Committee at the time of the
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proposed suit. Also, relevant portions of the background of

the Red Lion Broadcasting Co. itself, up to and including the

proposed suit, were described in this study.

Procedure

The procedure of this study combined techniques of his-

torical research and case study. Primary sources such as

completed FCC forms, legal briefs, Commission reports, DNC

reports, and court opinions were utilized in dealing with the

Red Lion Broadcasting Co., WGCB. AM and FM, the Federal Com-

munications Commission, the Democratic National Committee,

and the proposed suit of 1965. In addition, on-site research

of company records, personal letters and records were used as

primary sources. Secondary sources such as contemporary

magazine and newspaper articles were utilized. Finally,

interviews were conducted with members of the Norris family,

company and station personnel, and participants in the pro-

posed suit and legal procedures.

Justification

The Fairness Doctrine was established by the Federal

Communications Commission as a policy in 1949. The Fairness

Doctrine seems to have been written into law by the Congress

of the United States in 195921 and its constitutionality was

affirmed by the U.S. Supreme Court in 1969. The Federal Com-

munications Commission itself reaffirmed its dedication to

this policy in the 1974 Fairness Report and again in the
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1976 denial of reconsideration of the 1974 Fairness Report.
2 3

The Commission, the Congress, ,and the courts all have declared

that the Fairness Doctrine is valid, alive and available to

the public.24 This study showed how the proposed suit of

1965 played an important role in the development that led to

the Supreme Court's landmark Fairness Doctrine decision of

1969.

Definition of Terms

To facilitate understanding of this study, certain terms

were defined:

1. "Broadcasting" was defined as the dissemination of

radio communications intended to be received by the public,

directly or by the intermediary of relay stations.
2 5

2. "Fairness Doctrine" was defined as a policy origi-

nally established by the Federal Communications Commission

in its 1949 Report on Editorializing by Broadcast Licensees

that requires that "licensees devote a reasonable percentage

of their broadcasting time to the discussion of public issues

of interest in the community served by their stations and

that such programs be designed so that the public has a

reasonable opportunity to hear different opposing positions

on the public issues of interest and importance in the com-

munity."26 This particular study was concerned with the

second half of this definition, i.e., that the public must
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have reasonable opportunity to hear "different opposing posi-

tions" on public issues.

3. "Controversial issue" was defined as material of

broadcasts which is "subject (to) vigorous debate with sub-

stantial elements of the community in opposition to one

another. "2 7 The FCC continues to rely heavily on the reason-

able, good faith judgment of the licensees of broadcast

stations in the determination of what constitutes a contro-

versial issue.28

4. "John H. Norris" referred to the son of John M.

Norris. At certain times, John H. Norris held the position

of manager of WGCB AM and FM.

5. "Licensee" was defined as the holder of a radio (or

television) station license granted or continued in force

under the authority of the Communications Act of 1934.29

6. "Norris," "John M. Norris," "Red Lion Broadcasting

Co., Inc.," and "Red Lion" referred to the owner and licensee

of radio stations WGCB AM and FM and international shortwave

broadcast station WINB.

7. "Personal attack" was defined as "when, during the

presentation of views on a controversial issue of public

importance, an attack is made upon the honesty, character,

integrity or like personal qualities of an identified person

or group." 30
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8. "RedLion," "Red Lion case," "Fairness Doctrine

case," and "Supreme Court case" referred to the Supreme Court

case, Red Lion vs FCC.

9. "Red Lion decision" referred to the 1969 decision of

the U.S. Supreme Court in the case of Red Lion vs FCC, in

which the court affirmed the constitutionality of the Fair-

ness Doctrine.

10. "Red Lion suit" and "proposed suit" referred to the

District Court Civil Action Red Lion Broadcasting Co., Inc.

and Reverend John M. Norris vs. Federal Communications Com-

mission and Democratic National Committee of 1965.

11. "WGCB, " "WGCB AM and FM," "WGCB facilities," "the

WGCB stations," and "radio stations WGCB AM and FM" referred

to the domestic radio broadcast stations owned by the Red

Lion Broadcasting Co., Inc.
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CHAPTER II

WGCR AND BROADCASTING

The purpose of this chapter is to describe the back-

ground of John M. Norris and the Red Lion Broadcasting

Company. To a large extent, WGCB was John M. Norris, and

to know the station, it is necessary to know the man.

John M. Norris

John M. Norris was born on September 18, 1883, on a farm

just outside Red Lion, York County, Pennsylvania. 1 He

attended the York Collegiate Institute, a Presbyterian

Training School in Baltimore, Maryland. Norris' future

brother-in-law, however, was going to the Omaha Presbyterian

Seminary in Nebraska, and in 1914 he persuaded Norris to en-

roll in the Seminary. After graduation from the Seminary in

1917, Norris was ordained a minister in the church.2 He

married Florence G. Harden, and his son, John H. Norris, was

born in Lincoln, Nebraska, on May 6, 1920. 3

John M. Norris enjoyed working with young people. While

doing evangelistic work in York County in later years, Norris

did a great deal of work among the youth of the area. In

fact, he was the first scoutmaster in York County and one of

the first in the country. 4

13
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After John M. Norris graduated from Omaha Presbyterian

Seminary, he went to Morristown, South Dakota. He later

served in the Home Mission Fields in New Salem, North Dakota;

Fairmount, Nebraska; and Primrose, Nebraska. While at

Primrose, he was a circuit rider and had four different

churches in the area . 5He went back to Pennsylvania to

McAlisterville in 1923 and then to Bethany Presbyterian

Church, Chester, in 1926.6

In Chester, Norris met Reverend A. L. Latham, who was

pastor of the Third Presbyterian Church. Norris and Latham

were "First Century Christians" (Norris' term); they did not

want the historic principles of the Presbyterian Church

U.S.A. to change, and objected to the "modernism" that they

felt was creeping into their denomination. So Norris left

the Presbyterian Church U.S.A.9 in 1941.10 Latham had left

the Presbyterian Church U.S.A. in 1938.11 In 1943, Norris

joined the Bible Presbyterian Church, and in October 1945 he

took over the Radio Church of York,12 which he renamed the

Christ Bible Presbyterian Church.1 3

Red Lion Broadcasting Company

During the Fall Homecoming of the Christ Bible Presby-

terian Church in 1945, Latham came to York and suggested

Norris to get a radio station. Thus Norris first became

interested in broadcasting. 14 John M. Norris persuaded his

son, John H. Norris, to help him build and operate a station,
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and on October 22, 1950, they signed on their first station,

WGCB AM.15 In 1958, Norris received permission to operate

an FM outlet, WBCB FM,1
6 and in the fall of 1962, the inter-

national shortwave station WINB was licensed.17 WGCB AM

operated sunrise to sunset with 1,000 watts at 1,400 kHz.

WGCB FM operated with 20,000 watts at 96.1 MHz. The inter-

national shortwave station, WINB, broadcast to such continents

as Africa, Southern Europe, Central and South America, and

18
the Caribbean.

The three stations are all located in Red Lion, Penn-

sylvania--seven miles from York, thirty miles south of

Harrisburg, and some seventy-five miles from Media in the

Pennsylvania Dutch area in the eastern part of the state.19

The call letters represent the belief of John M. Norris.

WGCB stood for "The World For God, Christ and The Bible;"
2 0

WINB, for "World In Need of the Bible. "2 1

John M. Norris remained the licensee of WGCB AM and FM

and WINB until 1963. That year the FCC approved transfer of

the license to the Red Lion Broadcasting Company, Inc.,22

with John M. Norris as president and majority (80 per cent)

stockholder of the company.23

Nineteen sixty-three was a renewal year for the licenses

of WGCB AM and FM. Up to this time, renewals had been

granted routinely, with no undue delay. And this year, as it

had done in the past, Red Lion applied to the FCC for a regu-

lar three-year renewal. This application, however, was not
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granted until May 6, 1965. From September 1963 to May 1965,

the Commission granted Red Lion only temporary operating per-

- 24mits on a month to month basis. The FCC gave as its reason

for this delay the controversial nature of some programs Red

Lion broadcast on WINB, the international shortwave station.

WINB broadcast Reverend Carl McIntire's programs, and the

conservative preacher had used his programs to speak out

against the Democratic presidential administration and the

. 25United Nations. There was some question as to whether such

programming was appropriate for beaming to citizens of other

countries. Therefore, the FCC held up renewal of licenses of

WBCB AM and FM for twenty months until the WINB matter was

cleared up to the satisfaction of the Commission.2 6

WGCB's Financial Situation

WBCB's advertising rates were not very high. John H.

Norris said WBCB "had never been flushed Lsic]," but "as the

Good Lord says . . . He will supply our every need. . . .

This He has done up until the present day. . . . Most of our

personnel stay with us continually with few changes."2 7

At WGCB, as at any commercial radio or television sta-

tion, advertising and program sponsorship played an important

role. In 1949, John H. Norris said the following about radio

and radio advertisers:

Radio is a business, just like selling shoes, or
vacuum cleaners, or skis. We try to sell our listeners
on our clients. That's good business for the local
merchants, for us, and for you. It's good for our
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community. It's sort of a round robin affair. The
client pays to have his message put on a program. You
tune in to hear the program and also hear his message.
You get entertainment and he gets his commercial. You
pay nothing for the program, and you may hear something
you want. Theoretically everyone is satisfied. This
may be looking at the business with rose colored
glasses, but basically it is true. You may not like
the program, you may not like the commercial, but should
you like it...it's there for you.28

Reverend Norris ran WGCB as a business. Like any other

business, WGCB attempted to make money. And WGCB felt it was

very important to please advertiser clients; without their

business the radio stations could not survive. John H.

Norris explained the early philosophy of WGCB's sponsor-

listener-station relationship in 1949:

We think a lot of our sponsor list, too. This
doesn't mean much to you as a listener, but it means a
lot to us. You see, a sponsor only stays with a radio
station that is "producing results" as the saying goes.
This means that a sponsor, or advertiser, must have
people mention that they heard his advertising on WGCB.
. . . It means that the listeners must buy from the
merchant because they heard about it on our station. 2 9

Although Reverend Norris valued and tried to please

advertiser clients, Fred Friendly wrote that nonetheless

Norris' stations never made him rich. The rate card of WGCB

was considerably lower than that of competing stations in

York and the surrounding areas, and merchants of Red Lion and

York County never considered WGCB a must-buy.3 0

WGCB Programming

From the beginning, Norris' domestic broadcast station,

WGCB AM and FM, put a great deal of emphasis on religious
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programming. Initially WGCB programmed primarily music and

news, typical of radio formats of the 1950's. However,

Norris' interest in religious matters influence was manifest

in the form of extended religious broadcasts on Sundays.31

And while WGCB AM and FM simulcast only two and one-half to

three hours weekdays, they simulcast up to six and seven

hours on Sundays so that both stations transmitted the same

religious programming.33 WGCB's very first day on the air

was a Sunday, and even then its schedule, shown in Figure 1,

reflected the type of religious programming that Norris

thought important and that, indeed, eventually spread to

occupy other days of the week. As early as 1949, Norris'

son, John H. Norris, who would manage WGCB, expressed the

programming philosophy that WGCB would undertake:

We feel we have an obligation to the community.
That's why we present many newscasts each day; to keep
the community well informed. We feel there are a great
many worthy causes that deserve help, and can't afford
to pay to ask for it. That's why we program so many
public service announcements and shows, and incidentally,
our Sunday programming being devoted exclusively to
religious broadcasts Lsic].35

As the station grew, so did its religious programming.

After all, Reverend Norris had initially intended WGCB for

religious broadcasting. At the same time, the station began

to carry conservative opinion programs. Since a number of

the religious programs also espoused the conservative view,

WGCB's programming tended more and more to reflect the

political right. WGCB carried H. L. Hunt's Life Line,
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WGCB ON THE AIR, SUNDAY, OCTOBER 22, 1950*

8:00Laa . .mJ. . . . . . . . . .. .. Sign On

8:01 ..................... Rev. Sloat Inspirational Hour

9:00 ........ ......................... Trinity Choir

9:30......... ............................... TBA

10:30 ........................ ............The White Chapel

11:30......... . ..... ... Lord's Day Music

12:00................................... News

12:15 ... ...................... Sunday Musical

12:30................... . .. ..... The Trumpeters

1:00....... . . . . . . . . . . . . . . . . Rev. Lloyd

1: 30........................". . Don Warner, Hammond Organ

2:00 . . . . . . . . . . . . . . . . . . . WGCB Dedication

3:00 .. . . . . . . . Mt. Calvary Church of Elizabethtown

3:30 . . . . . ........ . . . ......... . . . . .... TBA

4:00 . . . . . . . .. . . ....... . . . . . . . . .. News

4:15 . . . . . . . . . . . . . . . . . Symphonic Varieties

5:30 .................................. ..........Sign Off

*Source: Release by WGCB AM, October 26, 1975

Fig. l--Program schedule for WGCB, October 22, 1950.

Reverend Billy James Hargis, Dan Smoot and Dean Manion, and

Reverend Carl McIntire. In fact, Norris discovered McIntire

and started him on his career as a broadcast preacher with a

program on WGCB. At the height of his career, McIntire was

carried by six hundred radio stations.3 6
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Norris found the syndicated religious and conservative

broadcasters to be a consistent, steady source of income for

WGCB. Each paid the standard WGCB rate of about $7.50 per

fifteen minutes or $35 for five times a week, or $70 for a

half-hour each weekday plus a bonus Sunday special. At that

time, H. L. Hunt, sponsor of Life Line, was the largest custo-

mer. Hunt paid some $900 a month for two playings of Life

Line each. day on WGCB AM, exposure on WGCB FM, and transmis-

sion on the international shortwave station, WINB.37

Most of these syndicated programs arrived by mail on

cassettes or on tape reels. WGCB's announcer/technician put

them on the air and introduced them "with a religious chatter

of grass-roots appeals for God, the United States and the

sponsors." 38
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CHAPTER III

RED LION, THE DEMOCRATIC NATIONAL COMMITTEE,

THE SOCIALIST LABOR PARTY, AND THE

AMERICAN CIVIL LIBERTIES UNION

As WGCB grew, the religious and conservative political

programming of the station expanded. With expansion of such

programming, more and more controversial issues were dis-

cussed on the station, issues that were, according to FCC

definition, "subject (to) vigorous debate with substantial

elements of the community in opposition to one another." 1

The DNC Complaints

Political conservatives saw little to please them in the

presidential administrations of John F. Kennedy and Lyndon B.

Johnson. They hoped to prevent the Democrats from winning

the presidential election of 1964 and, towards that end, dis-

seminated information critical of the Democratic administra-

tion, policies and programs of Kennedy and Johnson, and

Democrats and liberalism in general. A number of paperback

books were published and widely circulated in an effort to

convince the electorate that the Democratic Party was the

wrong party to control the White House.2

One way by which conservatives carried forth their

message was the syndicated radio programs of conservative

23
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political and religious commentators. Hundreds of radio

stations carried these programs, and in 1963, the administra-

tion of President John F. Kennedy became concerned about the

effect they might have on the 1964 presidential election.

There was a strong possibility that Senator Barry Goldwater

would be the Republican nominee in 1964, and it was felt

these broadcasts would at least indirectly aid Goldwater's

election efforts.3 The administration turned to the Democra-

tic National Committee (DNC) to help discourage these

conservative broadcasters through use of the Fairness Doc-

4
trine and demands for reply time.

In the May 25, 1964 issue of The Nation magazine, there

appeared an article entitled, "Radio Right: Hate Clubs of

the Air," written by Fred J. Cook.5  Cook used the words

"controversial" and "right-wing extremists" to describe nine

radio programs carried on some 1300 radio and television

stations.6 According to Cook, the "hate clubs of the air"

included Twentieth Century Reformation Hour, Life Line,

Manion Forum, Howard Kershner's Commentary on the News, Dan

Smoot Reports, America's Future, Christian Crusade, Radio

Edition of the Independent American, and Church League of

America. The appearance of Cook's article in The Nation

seemed to signal the start of the DNC's campaign, and the

Committee launched a series of mass mailings to stations that

carried the conservatives' programs. According to John M.

Norris of WGCB, it was also at this time that the DNC began
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a calculated program to harass and intimidate the owners of

WGCB and the station's clients who purchased time to dissemi-

nate religious and political views.8

On June 29, 1964, the DNC mailed a reprint of the Cook

article to the 1300 radio and television stations that carried

the programs described in the article.9 Also enclosed was a

form letter under the DNC letterhead and over the signature

of Samuel C. Brightman, deputy chairman for public affairs of

the DNC. The letter said, in part,

All of these programs have repeatedly attacked the candi-
dates, programs and policies of the Democratic party.
. . . In view of the coming political campaign I
thought you should be aware both of the content of these
programs and the claims for time to which these attacks
can make you liable.1 0

It appears that WGCB did not receive a copy of the first

DNC mailout. In late June, Broadcasting magazine carried a

report that described the mailout,1 and John M. Norris wrote

Brightman stating that WGCB was "at a total lost to under-

stand why we [WGCB] have not received the letter which is

referred to in this [Broadcasting] magazine article."2 At

that time, WGCB carried only seven of Cook's nine "hate

clubs," but Norris told Brightman:

We are indebted to your article in "Broadcasting Maga-
zine" [sic] for reminding us that we lack two of these
nine programs, and we shall take immediate steps to
secure these also, for we desire to be as complete as
possible in our presentation of basic American views.
However, even all of these programs can not begin to
equal the present one-sided and slanted news which is
put out by the wire-services and by the big-city news-
papers on the side of socialism. . . . Kindly see to it
that our stations are added to your list [of 1300 radio
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and television stations that carry the nine controver-
sial programs], and please provide us with a copy of the
letter referred to in the above mentioned article.1 3

WGCB received copies of subsequent DNC mailouts to the 1300

stations.1 These were the "form letters," described in the

following paragraphs, and they played a large part in Norris'

decision to sue the DNC.

The next two letters from the DNC dealt with two speci-

fic programs by Reverend Carl McIntire, both of which WGCB

had carried.15 The first, another form letter from Brightman

on the letterhead of the DNC, was dated July 2, 1964. This

one was headed "URGENT ATTENTION STATION OWNER OR MANAGER."1 6

In it Brightman referred to a broadcast in which, he alleged,

Reverend McIntire had attacked him (Brightman) and the DNC.

Brightman demanded reply time and threatened to complain to

the FCC. He also requested that the station "immediately

transmit to me the text of these broadcasts and the offer of

your facilities for an adequate response. In the event that

you do not do so, the matter will be brought to the attention

of the FCC." 17

In response, Norris wrote to Brightman stating that it

was his understanding that reply time was being offered to

the DNC on the 20th Century Reformation Hour program at no

cost to the Committee. The 20th Century Reformation Hour was

McIntire's program, which Mclntire paid to have aired on WGCB.

In his letter, Norris pointed out that it was economically

impossible for station WGCB to make free time available to
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answer paid broadcasts without succumbing to similar requests

for free time to everybody.1 8

On July 9, 1964, WGCB received the second DNC letter con-

cerning a McIntire program. It also was a form letter from

Brightman headed "URGENT ATTENTION STATION OWNERS AND

MANAGERS."19 This letter was dated July 3, 1964, and on that

date (which made it the very next day after the previous

letter had been written), another broadcast had been made by

Reverend Mclntire attacking Brightman and the DNC. The

letter again demanded reply time and contained the threat of

an FCC complaint. In this letter, Brightman referred to a

Commission ruling that the text of such attacks had to be

transmitted to the person or group attacked, together with

the offer of facilities for response. And he warned the

station, "Unless I hear from you promptly, this matter will

be brought to the attention of the Federal Communications

Commission. "20

In his reply, Norris referred Brightman to his (Norris')

comments on the matter of reply time in previous letters.

In closing, Norris thanked the Deputy Chairman for his "con-

tinued interest in the programming of this station."2 1

WGCB then received another form letter from the DNC

dated July 8, 1964, again headed "URGENT ATTENTION STATION

OWNERS AND MANAGERS."2 2  In this letter, Brightman stated

that he had received the texts of the McIntire broadcasts and

therefore no longer needed them. He stated further that he
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expected a specific offer of facilities for an adequate

response and, in anticipation, had prepared a thirty minute

taped discussion of the "Hate Clubs of the Air." Again he

threatened, "In the event such an offer is not received the

entire matter will be brought to the attention of the Federal

Communications Commission."123

Norris again wrote the Deputy Chairman of the DNC.

Norris referred to the July 8 letter and pointed out that the

station was still awaiting replies to the station's previous

letters sent to the DNC.2 4

In a form letter to WGCB dated July 31, 1964, the Deputy

Chairman stated that he was preparing a report to the FCC

regarding those stations that had failed to provide him

(Brightman) with facilities to make an adequate response to

the attacks. Brightman stated that he would not want to

include the station (WGCBY in the report if it had not broad-

cast the attacks. 25In response, Norris wrote the DNC

advising Brightman that WGCB AM and FM had not broadcast any

attacks upon him,26 rather the attacks were contained in the

Mclntire programs themselves.

In an undated form letter postmarked September 5, 1964,

from Martin E. Firestone, Special Counsel to the DNC, WGCB

learned that a thirty minute tape response of the Deputy

Chairman had been broadcast in full on the 20th Century

Reformation dour, and, therefore, Brightman had "determined

not to pursue this particular matter any further."2 7 On that
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same date, however, another undated form letter from Firestone

sent to WGCB stated that during a portion of a 20th Century

Reformation Hour broadcast an attack had been made on Carl

Rowan, the Director of the United States Information Agency.

The Committee stated that it believed that an attack on

Mr. Rowan was an adverse reflection "on the character and

quality of presidential appointments" of the Democratic

Administration and "its conduct of foreign affairs of this

nation."2 8 The DNC, therefore, requested time to present its

views concerning the controversial matter. The DNC stipu-

lated that if the station had already "taken affirmative steps

to present viewpoints contrasting to those" of the 20th

Century Reformation Hour, then it did not need to furnish the

requested time.29

On September 15, 1964, John M. Norris, in a letter to

Firestone, replied that time to the DNC would be made avail-

able on a paid basis.30 (Time for reply to the alleged

attack was eventually offered to Mr. Rowan on the 20th

Century Reformation Hour without cost to Mr. Rowan or the DNC,

but Mr. Rowan declined.31

In a form letter sent to WGCB dated October 12, 1964,

the DNC demanded reply time to Manion Forum broadcasts of

August 23 and September 13, 1964. These broadcasts were

entitled "The Bureaucratic Bulldozer called Urban Renewal"

and "The Next President Could Win the Cold War by Permitting

Congress to Reveal Communist Subversives," respectively.3 2
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There is no record of Norris answering this letter, and, in

fact, there is a question as to whether or not WGCB even

received the letter.

In a form letter received by WGCB dated October 16, 1964

from the DNC, Martin Firestone referred to Life Line Program

#75 of October 1, 1964. That program was entitled "East-West

Economies" in which statements were made that Firestone

described as "highly critical of the policy presently engaged

in by the United States of providing economic assistance to

certain countries in Eastern Europe, the purpose of which aid

is to encourage nationalism and independence from the Soviet

Union."33 In his letter, Firestone went on to say that "the

ultimate goal of this policy is the destruction of the mono-

lithic nature of the 'Soviet Bloc.' This aid is charac-

terized on this [Life Line] program as a subsidy of Communist

takeovers and the bolstering of Sovietized economies in

Eastern Europe. "3 Firestone said he believed that this, pro-

gram constituted statements of one view on a controversial

issue of public importance. He requested that the station

grant free time for the DNC to present its view on the matter,

unless the station had already taken other steps to present

contrasting viewpoints. 35

In his response to Firestone, Norris pointed out that

the Committee was expending large amounts of money to buy

radio and television time on the forthcoming election, but

that the only requests made by the Committee to WGCB, "a
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,36small independent station, " were for free time. Norris

also informed the Committee that in the 1960 presidential

campaign, when the 1960 Democratic Presidential nominee

visited the nearby York Interstate Fair, WGCB offered free

time to present him. This offer was rejected. WGCB was told

that the two network stations in York had been given exclu-

sive rights. As Norris stated, "later our Washington

attorney advised us that this was political 'paid time' or

in other words the big get bigger and the small are discrimi-

nated against."37

On October 18, 1964, the Sunday Star of Washington, D.C.

published an article entitled "Money and Politics: 'Right-

Wing' Broadcasts Protested."38 The article described the

Democratic National Committee's campaign to counteract the

syndicated political and conservative radio programs. The

article said that not all reaction had been favorable to the

Democrats; a number of stations had refused to give any time

to the DNC, and some did not even reply to the Committee's

letters. As for the group of stations that had refused to

give any reply time or not replied to the DNC letters,

reported the article, the Democrats planned to file formal

complaints on them with the FCC under the Fairness Doctrine.

According to the article, the DNC hoped the Commission would

force the stations to give "equal time" before election day.3 9

On October 26, 1964, John M. Norris, in a letter to the

DNC responded to the Sunday Star article. Norris reminded
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the DNC that WGCR now had all nine of the so-called "Hate

Clubs of the Air." In fact, Norris pointed out, WGCB was

cultivating a tenth program. Norris said that he was con-

cerned since the DNC had not answered any of his letters

directly, including those he had sent by certified mail.

Therefore, Norris was concerned that WGCB might be listed by

the DNC as among the stations which had not answered any of

the DNC letters. Norris said that if this was the situation,

then WGCB "may he among the 15 stations against which Vthe]

article says you plan to register a 'formal complaint' with

the FCC. " Norris closed his letter by writing: "In all of

my 81 years, I have never been subjected to such religious

and political pressure and persecution."4 1

In a letter postmarked October 27, 1964, from Mr. Lloyd

Wright, Media Coordinator for the DNC, the Committee sug-

gested that WGCB contact the local DNC to arrange for the

purchase of time for DNC spots to be run on WGCB. A tape

containing the political spot announcements accompanied the

letter. John H. Norris of WGCB contacted Mr. Donald T.

Puckett, the local DNC Chairman for York County, Pennsylvania,

who agreed to buy two spots on WGCB AM and twelve spots on

WGCB FM. The total cost was $16.50.42 WGCB started to write

a "thank you" letter43 to Mr. Wright but, before it was com-

pleted, the WGCB traffic manager was notified that the spots

had been cancelled.4 On November 10, 1964, John M. Norris

wrote Mr. Wright informing him that WGCB had gladly accepted
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the DNC's request for paid air time and in order to do so,

WGCB had actually cancelled commercials that had been bought

by local businessmen, but that the DNC had cancelled. Norris

wrote:

. . . In recent months we have received numerous re-
uests from the Democratic National Committee. .
W]henever a request is within reason, we do our utmost
to cooperate. We are willing to forgive and forget,
seventy times seven, if necessary, but we object to
being made a fool by anyone. If you have reasonable
requests, in the future, please contact us, otherwise
forget us.4 5

The next correspondence between WGCB and the DNC was not

until January 28, 1965, at which time the DNC wrote directly

to the Station Manager of WGCB. This was the first known

letter from the DNC concerning the programs which was

addressed directly to WGCB, not a form letter. In the letter,

Wayne Phillips, Director of News and Information for the DNC,

inquired about the station's handling of a recent Dan Smoot

Report. Phillips said that the Smoot broadcast was a

"vicious and distorted attack on President Johnson's educa-

tion proposals."46 Phillips stated that "attacks," such as

those by Smoot, had made the education proposals a contro-

versial public issue. Therefore, Phillips said, he was

inquiring as to whether WGCB had carried the broadcast, and

if so, what efforts had been made by WGCB to "present a

similar broadcast favoring those proposals."47  Phillips

cited the Fairness Doctrine and went on to say that if WGCB

was unable to find a program to present the other side of
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the issue, the DNC would be glad to make such a program

available. 48

In his response, Norris questioned the sincerity of the

request for "equal",4 reply time. Norris pointed out that

he had answered all previous DNC letters, yet none of his

letters to the DNC of 1964 were even acknowledged. Norris

once again brought up his contention that if WGCB were to

offer free time to the Democratic National Committee, then,

as Norris put it, other parties such as the Republicans and

the American Civil Liberties Union would also expect free

time. Norris reiterated that as of September 15, 1964, WGCB

had put all business on a "paid time" basis. He enclosed a

WGCB rate card with the letter.5 0

On February 10, 1965, Phillips wrote to Norris:

Thank you for your reply to my recent letter.
You will please note that I did not request that you
make time available for a broadcast by the Democratic
National Committee. I asked whether you had made any
effort to comply with your obligations as a broadcast
licensee to make facilities available for a program
presenting views contrasting with those expressed by
Dan Smoot. Have you?5 1

Phillips' letter was the first response to Norris' many

letters offering the DNC reply time on a paid basis. By this

time, over seven months had passed since the DNC's first mass

mailing had gone out to the 1300 radio and television

stations that carried one or more of the conservative programs.

Norris' reply to Phillips thanked the DNC for informing

WGCB that it was not the DNC who wished to broadcast a reply
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to one of Dan Smoot's broadcast's. Norris said that if the

DNC would tell WGCB who they had in mind to answer Smoot's

broadcast, then WGCB would offer them the same terms that the

stations had offered to the DNC.52

On February 16, 1965, Wayne Phillips of the DNC wrote to

Norris and stated that he "did not know of anyone who would

be interested in purchasing time on [WGCB] to present views

contrasting with those of [Dan] Smoot." 53 Phillips did say

he knew where WGCB could obtain reply broadcasts to Smoot's

views at no charge, and he suggested that WGCB itself find a

sponsor for the reply broadcast. Phillips also emphasized

that even if WGCB could not find a sponsor, WGCB was not re-

lieved of its obligation (presumably under the Fairness

Doctrine, although he did not say so) to make its facilities

available for the presentation of contrasting views.5 4

February 17, 1965 brought more correspondence from the

DNC to WGCB. In this letter, Wayne Phillips called attention

to another Dan Smoot Report broadcast in which the proposal

for a Department of Housing and Urban Development by President

Johnson was attacked. Phillips made clear that Smoot had a

perfect right to attack any of President Johnson's proposals,

and that WGCB, as a licensee, had the right to make available

the facilities for such an attack. But, continued Phillips,

the FCC had made clear that if a broadcast facility was used

to present one side of a controversial public issue, then the

licensee had the obligation to seek out and present
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contrasting views on the same issue. Phillips then listed

numerous groups which could supply contrasting views to

Smoot's broadcast. Finally, Phillips posed the question to

Norris: "To whom have you made your facilities available to

present views IN FAVOR [sic] of the President's proposal for

a Department of Housing and Urban Development?"5 5

By this time the FCC had already informed WGCB that the

DNC complained that the station had refused to make available

to the DNC free time to rebut certain programs broadcast over

WGCB that presented one side of a controversial issue of

public importance.56 Therefore, on February 23, 1965, Norris

responded to Phillips' two letters as follows: "In reply to

your request as to what we have done; we have appealed our

case to the Federal Communications Commission. "57

The next written communication from the DNC to WGCB was

on March 18, 1965. Once again, another Dan Smoot Report was

questioned by Wayne Phillips of the DNC. Phillips stated

that Smoot's broadcast #497 contained a "completely irre-

sponsible and grossly misleading attack on our country's

social security system. " 5 8 Phillips also said that the

broadcast alleged that the Social Security System was a

fraud, that it would wreck the U.S. economy, and that it

would eventually bring disaster to "our Republic."5 9

Phillips pointed out that the DNC had undertaken the produc-

tion of a fifteen minute public service radio program which

would explain "accurately, honestly and without partisanship-
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the truth about the Social Security System."60  Phillips said

that as soon as the program was recorded he would send a copy

of the tape to WGCB. Phillips closed the correspondence by

writing: "I hope that if your station has broadcast the

Dan Smoot Report you will want to carry this public service

program. "61

Correspondence between WGCB and the DNC ceased after

March 18, 1965. Norris apparently wrote no reply to Phillips'

letter of March 18. Both WGCB and the DNC may have been

waiting to see what action the FCC would take on the DNC

complaint against Red Lion.

Demands by the Socialist Labor Party and
the American Civil Liberties Union

At the same time that the WGCB-DNC confrontation was

developing, Red Lion was faced with other matters concerning

reply time. In mid-1964, the Socialist Labor Party of

America announced that its candidates for the upcoming

national election would be Eric Hass for President and

Henning Blomen for Vice President. In a letter dated

September 24, 1964, George S. Taylor, of the Campaign Com-

mittee of the Socialist Labor Party, wrote to John H. Norris.

Taylor stated that in the past years WGCB had given free

time to various candidates and requested that Mr. Norris

inform the Socialist Labor Party of any such time that WGCB

had given, or intended to give, to any of the candidates of

the other parties for the various offices for the coming
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election. Taylor made the request under the provisions of

"Equal Time" Section 315 and the "Fairness Doctrine."6 2

On October 7, 1964, John M. Norris responded by letter

to Taylor. He wrote that in order for WGCB not to discrimi-

nate against the SLP or any other parties, WGCB had made it

a practice not to give away free time. At this point, Norris

said that the SLP's suggestion of "Equal Time" and the "Fair-

ness Doctrine" did not apply. Norris included a current WGCB

rate card in the letter.6 3

Soon afterwards, the American Civil Liberties (ACLU)

wrote WGCB concerning a previously broadcast Dan Smoot Report.

In an October 19, 1964 letter, John de J. Pemberton, Jr. of

the ACLU said that the Dan Smoot Report of June 1, 1964,

entitled "Communism in the Civil Rights Movement," contained

an attack on the authors of the letter. Since the ACLU found

the charges by Mr. Smoot to be an unwarranted attack both on

the civil rights movement and on the organizations that

supported it, they asked WGCB to respond to two questions.

First, did WGCB carry the Dan Smoot Report broadcast of

June 1, 1964? Second, if WGCB did carry the broadcast, did

WGCB provide a text of the broadcast to the person or organi-

zation attacked, and offer the station's facilities for an

adequate response (this, the ACLU noted, was required under

the Fairness Doctrine)? If WGCB did carry the Smoot broad-

cast, continued the ACLU letter, WGCB must make time

available for a reply. The ACLU felt that a response to the
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Smoot broadcast was necessary for the audience, which heard

the "defamatory comments," to receive another side of the

"controversy. "64

In his response, written October 22, 1964, Norris

explained that he was surprised that the American Civil

Liberties Union would wait until October 19 to complain about

a. June 1 broadcast. Norris said that a response to the Smoot

broadcast was necessary, but he still felt that the response

should be paid for and, therefore, included the WGCB rate

card. Norris felt that such. "distinguished gentlemen" of the

ACLU could well afford WGCB's reasonable" rates for any

response they wished to make.65 He wrote:

This whole business of demanding "free time" is designed
to "snow-ball" to such an extent that we will no longer
be able to accept "paid time" because of all the demands
that will be made for "free time." . . . [W] e have been
forced to eliminate all "free time" which means that we
are requiring all Non-Profit Organizations to arrange
for "paid time." Thus as the result of all this harass-
ment, many worthy causes are being discriminated against,
contrary to our wishes.6 6

Norris also wrote that he had read and heard about the ACLU,

and the impression he got was that the ACLU was established

to assist and fight for those who were being persecuted.

Norris closed his letter by writing: ". . . We make the

charge that we are persecuted. Perhaps we should invite the

assistance of the ACLU to protect our civil liberties. "67

Norris enclosed copies of his July 6, September 15, and

October 20 letters to the Democratic National Committee. He
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included them, he said, in order to create a "better under-

standing" of the WGCB situation. 6 8

The response to Norris.' letter was written by Alan

Reitman, Associate Director of the ACLU, on November 2, 1964.

Reitman expressed appreciation for Norris' letter acknow-

ledging the request of the American Civil Liberties Union,

Congress of Racial Equality, National Urban League, and the

American Jewish Committee for time to reply to the Dan Smoot

broadcast. Reitman went on to say that plans were being

made at that time to prepare a reply program, but that such

a reply would not be finally prepared until the organization

had some idea of the acceptance of the request. Reitman

stated that the ACLU and the other organizations would be in

touch with Norris very soon.69 That, however, was the last

correspondence on the matter. 70
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CHAPTER IV

RED LION AND THE DEMOCRATIC NATIONAL

COMMITTEE IN COURT

In Chapter III, the correspondence between WGCB and the

DNC was outlined. In this chapter, the confrontation that

arose between the Red Lion Broadcasting Company and the

Democratic National Committee will be discussed.

Until the DNC's letter of February 10, 1965 was received

by WGCB, it appeared to be the Committee's position that it

was the organization best qualified to respond to the broad-

casts of McIntire, Smoot, and others. This was due to the

fact that the DNC regarded such. broadcasts as critical of

the Democratic Party and the Democratic Administration.

Through the letters of the DNC, it was made clear that the

Democratic National Committee wanted reply time, unless, of

course, WGCB had already taken steps to present contrasting

views. Since the DNC requested time to reply to a paid

broadcast, the station offered to sell time to the DNC for

its reply. 1

On February 10, 1965, the same day WGCB received its

first direct response from the Democratic National Committe

concerning reply time offered to the DNC on a paid basis, 2

45
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it also received its first letter from the Federal Communica-

tions Commission. The letter from the FCC informed WGCB of

receipt of a complaint from the Democratic National Committee.

The DNC's complaint, according to the FCC, stated that WGCB

refused to make free broadcast time available to the DNC in

order to rebut certain programs which the station had broad-

cast. The complaint said the programs dealt with controver-

sial issues of public importance. The FCC wrote it had no

additional information concerning the complaint, had reached

"no determination in the matter, "3 and was affording WGCB

opportunity to respond to the complaint. The letter was

signed by Ben F. Waple, Secretary of the FCC. 4

In a letter to the Commission, John M. Norris responded

that he was "amazed" that Red Lion Broadcasting Company,

licensee of WGCB, had received their first official complaint

from the Commission in nearly 15 years. Since the FCC had

no independent information on the matter and had reached no

determination on the matter, Norris requested an imm diate

. 5
hearing.

On February 25, 1965, the FCC wrote to Norris cncerning

the DNC complaint. The letter stated that the complaint had

not been scheduled for a hearing, but that the Commission

was attempting to secure information about the compl int.

The FCC said it wanted to allow WGCB time to present its

views. Accordingly, the FCC requested that WGCB respond to

the DNC complaint.6
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Norris delayed his response because the Commission had

failed to include in its. letter certain attachments pertinent

7
to the matter. After receiving the missing material, Norris

filed with the FCC a written response to the complaint of the

DNC. Dated March 10, 1965, the fifteen page response out-

lined the events and correspondence involving WGCB and the

DNC from September 5 to February 16. Norris explained his

position relative to the DNC complaint and concluded by

saying, "WGCB stands ready to face the Democratic National

Committee at an immediate [FCC] hearing on this matter." 8

On May 6, 1965, the FCC advised the Red Lion Broad-

casting Co. that its application for renewal of licenses for

WGCB AM and FM was granted.9 The Commission also reminded

Red Lion that the complaints of the DNC and an additional

complaint by Fred J. Cook were still pending. 10 Cook's

complaint also centered around WGCB's requiring of payment

11
for reply time. The Cook complaint would later lead Red

Lion to challenge the constitutionality of the Fairness

Doctrine in the Supreme Court.12

Two months later, the Federal Communications Commission

entered its decision concerning the DNC complaint against

Red Lion. On July 14, 1965, the FCC, in a letter to the DNC,

noted that Red Lion had stated that the DNC failed to respond

to Red Lion's letter of prior months concerning the DNC com-

plaint. Therefore, the Commission stated that it was not

disposed to treat further the Committee's complaint.13 In a
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letter to WGCB on the same date, the FCC stated that the WGCB

response to the DNC complaint did raise ques tions as to

whether Red Lion was aware of its obligations under the

Fairness Doctrine. In the discussion of Red Lion's obliga-

tions, the FCC stated that Red Lion's position appeared to

come down to the following:

. . . You have decided to present nine broadcast series
representing a very substantial number of hours of pro-
gram [sic] each week, and very often presenting view-
points on controversial issues of public importance.
These broadcasts, you state, "are a much-needed source
of revenue to WGCB." . . . [Y]bu would appear to have a
policy of affording time to present the conflicting
viewpoints to any of the issues covered in these broad-
casts only upon a paid basis. If the viewpoint cannot
be presented through a paid broadcast, the public will
simply be left uninformed, so far as your facilities
are concerned, with respect to the conflicting
viewpoints.

In the letter, the FCC stated that WGCB, in their March 11,

1965 response to the DNC complaint, had asserted that the

station was complying with the Cullman ruling by "attempting

to ascertain first from the DNC whether it would pay for

reply broadcasts."15 But, as the FCC pointed out, such a

policy was inconsistent with the public interest and indi-

cated a misunderstanding of the Cullman ruling by Red Lion.

The Commission explained that Red Lion, as the licensee, had

full right to decide whether to present the broadcasts in

question--the nine "Hate Clubs of the Air." Also, Red Lion

had the right to attempt to encourage the presentation of

conflicting viewpoints to the broadcasts on a sponsored basis.

But, as the Cullman ruling made clear, WGCB could not reject
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programming solely on the ground that it was not sponsored.

The choice of the particular method to fulfill WGCB's obli-

gation to present conflicting viewpoints to those expressed

on the nine programs was one of Red Lion's judgment. How-

ever, Red Lion's responsibility was clearly "to operate in

the public interest and afford reasonable opportunity for

the presentation of conflicting views on issues of public

importance. "16 As to the DNC complaint of February 10, 1965,

the FCC advised Red Lion that the Fairness Doctrine was

applicable to WGCB and that in a "proper case" WGCB would be

forced to comply by granting free time for expressions of

oppositional views .17

Thus, the DNC complaint was dismissed. But the Commis-

sion had made clear to Norris that WGCB was fully subject to

the Fairness Doctrine and that he could not insist on payment

for the presentation of opposing views. That being the case,

Norris felt that the Fairness Doctrine was unconstitutional.

Also, Norris was angry about what he considered to be the

DNC's harassment of WGCB through its letters demanding free

reply time. Therefore, on September 21, 1965, Norris filed

suit for Red Lion against the FCC and the DNC in the United

States District Court for the District of Columbia. The suit

requested a declaratory judgment that the "Fairness Doctrine"

promulgated by the Federal Communications Commission was un-

constitutional and asked for injunctive relief, money damages,

and other relief. The case asked that the FCC be enjoined
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from enforcing its controversial "Fairness Doctrine" and that

a three-judge federal court declare it unconstitutional. The

suit also sought to enjoin Chairman John M. Bailey and other

members of the DNC from "harassment" and "further demands"

that the FCC force WGCB to give free time to spokesmen for

the DNC to answer paid broadcasts that criticized Democratic

policies and candidates during the 1964 Presidential Cam-

paign. The suit asked for a judgment against the DNC of

five million dollars for damages done to Norris' radio

activities.18

In his suit, John M. Norris maintained that the Fairness

Doctrine infringed upon the rights guaranteed by the Consti-

tution of the United States and by the First, Fifth, Ninth,

and Tenth Amendments thereto. Norris stated that this

infringement was done by the denial of free speech and free

assembly, by taking property without due process of law, by

violating the right of peaceful petition and assembly, and by

attempting to delegate law-making authority to the FCC.

Finally, the complaint alleged that the Fairness Doctrine

would have forced the Red Lion Broadcasting Co., by giving

free time to the DNC, to violate the Federal Corrupt Prac-

tices Act, "a Criminal Law which prohibits a Corporation from

making any contribution, or expenditure, or giving any other

thing of value to any political party or candidate in any

Federal election. "19
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On October 11, 1965, the DNC filed a motion to dismiss

the complaint on the grounds that the Red Lion complaint

failed to state a claim on which relief could be granted.20

The DNC stated that the alleged acts of harassment, including

a notice of liability of claims for air-time, requests for

free time during a national Presidential and Congressional

election campaign, and a complaint that such time had not

been furnished, were exercises of rights of the DNC and did

not violate any rights of Red Lion.21 Also, the FCC filed

a motion to dismiss the complaint on the grounds that the

Court lacked jurisdiction over the subject matter contained

in the complaint.22 A memorandum of points and authorities

in support of the motion to dismiss the complaint accom-

panied the FCC motion to dismiss.23

The next action on the suit was filed on October 25,

1965 by Red Lion. Red Lion asked that the defendant's

(FCC and DNC) motions to dismiss should be denied and the

Court should. apply to the Chief Judge of the Circuit Court

of Appeals for the District of Columbia to convene a three-

judge court to determine the issues and for the relief

requested in the complaint affidavit filed by Red Lion in

September, 1965.24 On November 8, 1965, Red Lion filed a

supplemental memorandum of authority in support of its appli-

cation for a statutory three-judge court. This memorandum

also stated further opposition to the FCC and DNC's motion

to dismiss.25
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Red Lion filed an amended complaint on November 10, 1965,

and asked for a declaratory judgment that Section 315(a) of

the Communications Act of 1934, as amended, was unconstitu-

tional and that the Fairness Doctrine was subject to like

"infirmity" (being feeble or lacking in strength). The

amended complaint also sought the same injunctive relief,

money damages, and other relief as outlined in the September

1965, complaint.2 6

On November 15, 1965, the attorneys for the FCC sub-

mitted a motion to dismiss the amended complaint filed by

Red Lion. The FCC cited a November 8, 1965, letter of

John H. Norris to the Commission.27 The letter was in

regards to a complaint of Fred J. Cook concerning an alleged

attack by Reverend Billy James Hargis on WGCB. In the letter,

John H. Norris cited the conflict between the DNC, FCC, and

Red Lion, and referred to an October 6, 1965 letter from the

FCC that stated that the FCC was issuing a final order in

the matter. John H. Norris said that this apparently indi-

cated that they were under a mandate from the FCC which, if

not complied. with, could subject them to revocation, for-

feitures and possibly other penalties. Therefore, in the

letter, John H. Norris asked the Commission to reconsider its

October 6 ruling, or to at least clarify by way of declara-

tory ruling the scope of its directive.2 8

The U.S. Court of Appeals for the District of Columbia

order in the case of Red Lion Broadcasting Co., Inc. et al.,
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v. Federal Communications Commission, et al., Civil Action

No. 2331-65, was released on December 3, 1965. Chief Judge

David Bazelon refused to appoint a three-judge court. The

court also found that Red Lion's request for injunctive

relief in challenging the Fairness Doctrine as "frivolous."29

Bazelon did not explain his decision.

On December 13, 1965, Red Lion entered a motion to stay

proceedings on the case in the U.S. District Court for the

District of Columbia. The motion was seeking time in order

for Red Lion to prepare and file to petition the Supreme

Court for the issuance of a Writ of Mandamus. The Writ of

Mandamus would be directed to Judge Bazelon to review and

set aside his order which was entered on December 2 and

released on December 3, 1965.30

On January 17, 1966, an order to stay proceedings was

handed down by Judge Spottswood W. Robinson, III of the U.S.

District Court for the District of Columbia. This order

stated that no further proceedings would be held for a period

of 45 days, provided that within the period there was filed

in the U.S. Supreme Court a petition for the issuance of a

Writ of Mandamus directed to Judge Bazelon. This writ would

be for Judge Bazelon to review his order of December 2, 1965,

declining to designate two other judges for a three-judge

court. 31

At about this same time, the Red Lion-Cook controversy

was reaching a critical point. This controversy evolved from
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a November 2, 1964, program carried by WGCB in which Billy

James Hargis, a right-wing religious broadcaster, verbally

attacked Fred J. Cook.. The program, The Christian Crusade,

was one of the "Hate Clubs," so denominated by Cook in his

article in The Nation. When Cook asked for free time to

reply, he was told by WGCB that he would either have to pay

for it or stipulate that he was financially unable to sponsor

a reply. Cook. complained to the FCC. The FCC then ordered

WGCB to give him free time.32

WGCB was then faced with making the choice of which

legal course to pursue--the WGCB case against the Democratic

National Committee and the Federal Communications Commission

or the controversy with Cook and the FCC. After WGCB' s

attorney consulted with Henry Geller, general counsel for

the FCC, Red Lion decided to put its full effort into the

Cook controversy. Therefore, the suit against the Democratic

National Committee and the Federal Communications Commission,

including the five million dollar damage claim against the

DNC, was never followed up by WGCB.3 3

Another order staying proceedings was issued on

September 8, 1966. This stay was issued under the motion of

Red Lion for all further proceedings on the case to be held

until the settlement of the Red Lion-Cook matter. 3 4

Finally, on November 12, 1969, Red Lion requested an

order of dismissal with prejudice.35 This order, entered on

November 13, 1969 by Judge William B. Jones of the United
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States District Court for the District of Columbia, closed

the case of Red Lion Broadcasting Co., Inc. et al., v.

Federal Communications Commission, et al.3 6  Judge Bazelon's

decision citing Red Lion's request as "frivolous" was the

final decision in the case.37
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CHAPTER V

DISCUSSION

John M. Norris was a man of high integrity. He was a

person with strong attitudes and opinions. He tended to

divide his view of the world into polar opposites--good and

bad, black and white, right and wrong--with no gradations

between the extremes. Norris believed one should work hard,

pay his own way, and accept no handouts, and he tried to

live by and preach these basic principles. He also sub-

scribed to a libertarian political philosophy and revered

the Bill of Rights to the U.S. Constitution. But his liber-

tarianism was that of the 18th century, and his view of the

Bill of Rights was that of Thomas Paine, Thomas Jefferson,

John Dickinson, and James Otis--an individual has certain

inalienable rights, and other persons or the state may not

restrain or dictate the actions of that individual.

Early on, John M. Norris demonstrated the extent to

which he would go to back up his beliefs. An ordained minis-

ter in the Presbyterian Church U.S.A., he felt that certain

doctrinal changes, instituted over his objection, represented

a move toward what he called "modernism," an abandonment of

principles in which he believed. Therefore, in 1941, after
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much prayer and soul-searching, he left the Presbyterian

Church U.S.A. and joined a small, young religious

congregation.

Norris' confrontation with the Democratic National Com-

mittee (DNC) was thoroughly consistent with his professed

beliefs and past behavior. He worked hard at WGCB, accepted

no handouts, and insisted that the station and it program-

ming pay their own way. To Norris, the DNC represented the

forces of liberalism; the Federal Communications Commission

(FCC), the state. The so-called "hate clubs" had paid their

own way to state their views over WGCB. Now the DNC wished

to use WGCB to state its countervailing views (which was

acceptable to Norris) but did not wish to pay for the privi-

lege. This offended Norris' belief of pay-your-own-way, as

well as his sense of fair play: he had generously consented

to air the DNC's views (to which he did not subscribe) to

respond to the "hate clubs" statements (which had been paid),

but the DNC demanded the reply time for free! And in de-

manding free time, the DNC invoked the FCC's Fairness

Doctrine--in effect, an order of the state that Norris felt

infringed on his rights by requiring him to insure that WGCB

air all sides of a controversial issue of public importance,

irrespective of payment. The FCC itself reminded Norris of

his Fairness Doctrine obligations in a letter to WGCB. Thus,

Norris entered suit against the DNC and the FCC.
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Soon afterwards, the situation would change slightly;

Fred J. Cook would replace the DNC, and Norris would face

the FCC directly. But the structure of and the principles

involved in the situation would remain constant. And Norris

would pursue vindication of his beliefs and actions all the

way to the Supreme Court of the United States.

The Cook Connection

By 1963 a rash of anticommunist statements from the

right-wing political element had broken out in books, paper-

backs, and the electronic media.5 Radio had emerged as a

prime means of spreading the sentiment. Along with the right-

wing conservative doctrine on communism, criticism of the

Democratic Administration was present. Barry Goldwater was

continually supported by conservative authors and broadcas-

ters as the next president. The Democrats felt they were

being pressured and had to make strategic moves to hamper

support of Barry Goldwater and curb criticism of the John F.

Kennedy and Lyndon B. Johnson administrations.

One of the most prominent anticonservative publications

of 1964 was Fred J. Cook's Barry Goldwater: extremist of

the Right.6 This paperback book was immediately followed by

Cook's article "Radio Right: Hate Clubs of the Air, " pub-

lished in The Nation magazine. Cook's book later figured in

the Fairness Doctrine decision of 1969. The article, however,

stimulated a series of letters between WGCB and the DNC,
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which, in turn, led to the proposed suit of 1965. Also, a

WGCB broadcast, criticizing Cook, would form the basis of

the 1969 Supreme Court case on the Fairness Doctrine. Natu-

rally, the question arises as to what if any connection there

was between the DNC's efforts and Cook's book and article.

The Democratic National Committee was given the assign-

ment to discourage broadcasts and publications of the

conservatives critical of the Democratic Administration.

Fred Friendly wrote that Cook's book "was inspired by and

might not have been published without the guaranteed purchase

of 50,000 copies by the Democratic National Committee."8 The

DNC's final order of Cook's book was actually 70,000 copies.9

Friendly also said that Wayne Phillips, Director of News and

Information for the DNC, suggested to Cook the idea of the

article "Rate Clubs of the Air." Phillips and the DNC pro-

vided most of the material for the book and the article from

DNC files.10 It was Phillips, of course, who would write the

form letters to WGCB Cand other stations) requesting reply

time.

Thus, Friendly made it clear that the DNC was behind

Cook's writings of 1964. The Committee used Cook as a medium

to express DNC views. WGCB fought with the DNC in 1965 and

later faced the FCC in 1969. But, in both confrontations,

the root cause seemed to be Cook's writing--indirectly in the

proposed suit, more directly (and with Cook himself making

the original fairness complaint) in the ultimate Red Lion
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case. Therefore, since Red Lion confronted the DNC, Cook's

counterpart, Red Lion experienced a prelude to the 1969 case.

The Demand for Payment

Throughout the entire DNC-WGCB conflict, John M. Norris

stressed his belief of paid reply time. Norris did not

object to airing reply programs. But he felt that if one

program concerning a controversy was paid, then the response

should be paid, too. This was WGCB's policy and had been

stated shortly before the DNC's first form letter arrived at

WGCB.11 Throughout the DNC confrontation, Norris emphasized

his belief of paid reply time and carried this belief into

the Supreme Court case.

Then the DNC confronted Norris with its demand for free

reply time. The DNC said that the Fairness Doctrine required

WGCB to give time to the Committee. But Norris believed the

whole concept to be wrong (perhaps even morally wrong) and

the station had a policy of paid reply time. Additionally,

Norris felt the. station needed the money to survive, to stay

on the air.' 2

Norris and McIntire

John M. Norris firmly believed that the Democratic

National Committee, Cook, and the FCC were all conspiring

against him and his fellow religious broadcasters.13 Addi-

tionally, here was the DNC, the controlling body of a

national political party, getting involved in the affairs of
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religious broadcasters, which to Norris would seem to have

violated the spirit, if not the letter, of the freedom of

religion aspect of the first amendment to the constitution.

Finally, Norris felt that his station particularly had been

singled out for harassment because of what had been called

his "closeness"14 toReverend Carl McIntire. McIntire's

20th Century Reformation Hour was one of the "hate broad-

casts" described by Cook in his article mailed out by the

DNC. Additionally, John H. Norris and Reverend McIntire were

working closely on the application for license transfer of

what would be the latter's WXUR in Media, Pennsylvania.15

Norris' Commitment

John M. Norris felt that he had to reply to the DNC's

letters. In doing so, he formed or solidified his own

opinion on the matter, then committed this opinion to paper

and sent it to the DNC. By doing this, he made public his

opinion, took a stand. He was now publicly committed. To

a person like Norris, public commitment is also private com-

mitment; if he had any doubts as to the validity of his own

opinion, they were pushed aside when he made his public

stand. He had to follow through to demonstrate the rightness

of his stand and the wrongness of those who opposed him. So

he continued to respond to the DNC's letters, not compro-

mising, and eventually entering suit against the DNC and the

FCC. Each action he took on the matter increased his own
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personal commitment and the likelihood that he would continue

to actively pursue the situation. The brief confrontations

with the Socialist Labor Party and the American Civil Liber-

ties Union served to further strengthen Norris' commitment.16

Norris felt that he won the battles with the SLP and ACLU,

and these perceived victories reinforced his belief in the

rightness of stand visa-vis the DNC.

Then, along came the Cook incident. As previously men-

tioned, the people and the forces in the Cook incident were

about the same as those in the DNC confrontation. Certainly

the principles were similar. Following a WGCB broadcast of

Reverend Billy James Hargis, which attacked Cook, Cook re-

quested time to reply to the attacks at the expense of the

station. WGCB responded by telling Cook he could purchase

time for reply to the attacks. WGCB would not supply Cook

free time unless Cook stated that he was financially unable

to pay for the broadcast. Cook complained to the FCC, which

led Red Lion into the Supreme Court case of 1969 questioning

the constitutionality of the Fairness Doctrine.17

Norris, of course, followed the same procedure with Cook

that he had with the DNC. The DNC confrontation had brought

the Fairness Doctrine to Norris' attention as an issue about

which he should be concerned. Norris had then committed

himself almost irrevocably by publicly taking a stand. There-

fore, he was also committed when the Cook incident occurred.
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Of the two hundred stations from which Cook requested

reply time, most responded, but rejected his request. As

Friendly noted, "In all, fewer than fifty stations offered

Cook the right of rebuttal."1 8 It was due to what Cook saw

as John M. Norris' strident tone in replying to Cook, such

as including the WGCB, rate card, that caused Cook to turn to

the FCC to specifically cite WGCB. This led Red Lion into

the Supreme Court case.19 Therefore, out of the 200 stations,

Red Lion was put in the position to question the Fairness

Doctrine.

Now Norris had to make a choice of which legal course

to pursue: the WGCB case against the Democratic National

Committee and the Federal Communications Commission or the

Cook controversy. He was going to do one or the other; after

all, he was committed. He weighed the pros and cons of each

and decided to drop the DNC suit and to challenge the FCC's

fairness ruling. He chose the latter20 because Norris felt

that the Cook controversy was more apt to develop into judi-

cial proceedings that would have the power to change ruling

the Fairness Doctrine unconstitutional. 21

Prelude to Red Lion

Until the Democratic National Committee matter, John M.

Norris had no idea of being a crucial element in what would

turn out to be a landmark Supreme Court decision. When the

DNC conflict came about, Norris took. a public stand and made
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public his principles concerning the Fairness Doctrine, in-

cluding the matter of paid reply time versus the airing of

both sides of a controversial issue. Cognitively committed

to challenge the Fairness Doctrine, Norris was ready to take

a stand. The FCC's ruling on the Cook complaint provided

Red Lion with_ the stand, the vehicle, that could lead to

judicial validation or rejection of Norris' principles.

The matter of the proposed suit for five million dollars

against the DNC and the FCC by Red Lion is not generally

known.22 But, the proposed suit did play an important role

in forcing the issue of the Fairness Doctrine on Red Lion.

And it also played an important role in solidifying the

position of the WGCB licensee vis-a-vis the FCC and it Fair-

ness rulings. Therefore, the proposed suit and the incidents

that led up to it must be considered at least a major factor

which affected the Red Lion Broadcasting Co. with respect to

the case that led to the 1969 Supreme Court decision on the

Fairness Doctrine. And thus the proposed suit against the

DNC and the FCC was a necessary prelude to the landmark Red

Lion case.



68

Notes

1 See Chapter II, infra.

2 John H. Norris, Letter to Samuel J. Sauls, Septem-

ber 27, 1979.

See Chapter III, infra.

Ben F. Waple, Letter to John M. Norris, July 14, 1965.

5 Walter Pincus, "Money and Politics: 'Right-Wing'
Broadcasters Protested," Washington, D.C. Sunday Star,
October 18, 1964, p. A-10.

6 Fred J. Cook, Barry Goldwater: extremist of the

Right, (New York: Grove Press, 1964).

Fred J. Cook, "Radio Right: Hate Clubs of the Air,"

The Nation, May 25, 1964, pp. 523-27.

8 Fred W. Friendly, The Good Guys, the Bad Guys, and

the First Amendment: Free Speech vs. Fairness in Broad-
casting, (New York: Random House, 1976), pp. 35-36.

9Ibid., p. 36.

10 Ibid., p. 37

11 Members of the WGCB staff sent letters to other

stations and businesses expressing their views of paid reply
time.

12 Exhibit A, Statement of Red Lion Broadcasting Company,

Inc., March 10, 1965, p. 10, (Civil Action No. 2331-65,

United States District Court D. C., September 21, 1965).

13 Friendly, p. 45.

14 Ibid.

15 Ibid.

16 See Chapter III, infra.
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17 Philip R. Higdon, The Fairness Doctrine in Court:

1964-1969, Thesis, University of Kansas, 1969, p. 69.

18 Friendly, p. 43.

19 Ibid., p. 44.

20 During a telephone interview with John H. Norris on

November 12, 1979, he said that the decision not to follow up

the proposed suit against the DNC and the FCC in 1965 
was a

mistake. He stated that he feels Red Lion should have

followed through with the suit.

21 John H. Norris, Letter to Samuel J. Sauls, November

14, 1978.

22 John H. Norris provided the lead on this.
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