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This study deals with the Supreme Court decision in the

case of Miller v. California, 413 U.S. 15 (1973). The study

analyzes the arguments presented in the decision by both the

majority and the dissenting justices according to the

Toulmin model.

This study begins with a review of viewpoints on the

First Amendment, and how they will be applied to the

question addressed in the thesis. The history of the

obscenity controversy is detailed to explain the viewpoints

that the Supreme Court has taken dealing with this problem.

This study concluded that the arguments presented by

the majority were not supported by ample evidence. The

arguments presented by Justice Douglas in the dissent were

more justified. This study concludes that more study needs

to be conducted in the area of obscenity; and that the

material should not be suppressed.
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CHAPTER I

INTRODUCTION TO THE PROBLEM

Each year the United States Supreme Court is asked to

resolve complex constitutional disputes which involve the

fundamental premises of our system of governance. These

disputes involve a variety of questions, and the justices

are responsible for settling the controversies which inevi-

tably arise in a diversified nation like the United States.

Within the required framework spelled out in the

Constitution, the Court attempts to answer questions using

the combined judicial experience and education of the nine

justices. In doing so, the justices use what can be

classified as "good reasons." Each justice rules in a par-

ticular case and then is obliged, while not required, to

justify his or her decision. This justification is subject

to a great deal of scrutiny, both by peers and by legal

scholars, as well as the parties involved. Golden and Makau

note:

Because the Supreme Court is the highest appellate

body in the United States and one of the most

respected judicial bodies in the world, and

because this Court's decisions become precepts of

1
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American constitutional law, Supreme Court

Justices are obliged to tell the composite

audience how and why they reached their

conclusion. (169)

One of the larger groups of cases that the Supreme

Court deals with involves questions surrounding the First

Amendment. The United States Constitution protects against

abridgments of freedom of speech or of the press.

Individuals and groups have tested many federal and state

statutes in an attempt to discover whether they violate the

First Amendment. Several of these cases involve obscene

material and the validity of laws which legislatures enact

to curb its distribution. Thomas Tedford notes:

.obscenity is the last religio-moral

heresy to be suppressed by civil authority in the

United States. In this sense, then, obscenity

prosecutions raise issues not only of the censor-

ship but also of government support of an estab-

lishment of religion, both of which activities are

addressed by the U.S. Constitution. .

(201)

One of the leading cases in this area is Miller v.

California, 413 U.S. 15 (1973), in which an individual was

tried for violating a state law which prohibited the distri-

bution of obscene material. The Court ruled that state and

federal laws could restrict the material, given certain
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standards. This case became the basis for all obscenity

cases since 1973, and, consequently, is central to the study

of recent obscenity decisions.

Statement of the Problem

Many times in the history of the United States gov-

ernments have censored materials deemed obscene. Even

though the First Amendment makes no exception for its

protections, courts since 1815 have allowed action against

offensive materials (Haiman, Freedom of Speech 112).

However, it was 1957 before the Supreme Court began its

struggle with obscenity legislation (Emerson 471). The

case of Roth v. United States, 354 U.S. 474 (1957), first

set standards allowing obscene material to be restricted.

Many cases were decided in the next fifteen years, setting

various standards and criteria. The courts could not reach

a consensus on what material would be deemed obscene and

what material would not be.

In 1973, a group of cases reached the Supreme Court

dealing with this question. The Court decided that Miller

would be the lead case, and the decision reached in Miller

would resolve the controversy dealing with obscene material

and censorship. Unfortunately, no resolution occurred.

This study will analyze the arguments in the majority

opinion of Chief Justice Warren Burger and the primary

dissenting opinion of Justice William 0. Douglas in Miller,
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using the Toulmin model. Several questions will be

answered:

1) Did the Supreme Court justices in Miller use formal

reasoning in reaching their decisions? Can the opinions in

Miller be broken down into individual arguments for

analysis?

2) Was the majority in Miller justified in relying on pre-

vious cases and continuing to permit the suppression of

obscene material?

3) What standards should be used to determine what material

is obscene? Did the Court in Miller use an equitable stan-

dard to place on legislatures for restrictions on obscene

material?

4) What was the basis for Justice Douglas's argument that

the Miller decision permitted government-sponsored cen-

sorship?

Answering these questions will determine the argumentative

validity of the decision in Miller as a rhetorical

selection.

Significance of the Study

This study will first contribute to an increase in

understanding of an important part of the communication

field by studying argumentation in legal decision making.

The conflict presented in Miller is a very difficult one to

resolve. The appellant in this case, Miller, argues that he
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has a First Amendment right to produce and distribute any

material he desires. The state in this case feels that it

has the legitimate right to regulate obscene expression.

This study will analyze the arguments presented by both

sides and present conclusions on their merits. This is

important to the communication field, as Newell and Rieke

explained:

We choose to focus upon First Amendment cases for

a number of reasons. Most important is the

inherent interest freedom of speech issues hold

for the communication field. The Supreme

Court addresses some of the same questions as

communication scholars (e.g., what counts as

communication?). (214)

Second, this study will result in a better under-

standing of how the Supreme Court works. Often, the

average person has no idea of how each justice resolves a

particular issue. Reasoning is frequently hidden behind a

veil of legal theories and jargon. An argumentation model

could help to clarify these problems, as Golden and Makau

point out:

To satisfy each aspect of their function, Supreme

Court Justices must engage in all of the three

principal rhetorical activities: no case is ade-

quately adjudicated without careful deliberation,

effective persuasion, and appropriate
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justification. Furthermore, the composite

audience's special expectations of each of these

steps offer paradigms for every aspect of argumen-

tation. In short, Supreme Court judicial

reasoning offers a complete model of argumen-

tation. (173)

Third, this study will contribute to an understanding

of the body of law dealing with obscenity. After an

historical overview of the questions surrounding obscenity,

this study in analyzing the decision in Miller will present

both sides of the obscenity dispute. This will contribute

to the body of knowledge in this area, and recommendations

will potentially help guide future policies.

Scope of the Study

The area of obscenity in Supreme Court history is a

broad one. Many cases have reviewed lower court decisions

and created new tests of what constitutes obscenity.

However, this study will analyze only Miller v. California.

Because of the unique nature of the Supreme Court, it will

be necessary to examine and review court cases before Miller

to understand some of the Court's reasoning in this case.

Only the arguments in Miller will be analyzed according to

the Toulmin model. This case provides the most recent major

test of the controversy surrounding obscenity, and con-

sequently, will be the focus of the study.
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No specific state law will be analyzed in this study,

because each of the fifty states has its own statutes

dealing with the situation. It would be unworkable in this

study to determine the validity of all of these laws.

Instead, this study will determine the viability of

obscenity statutes in general, given the direction advised

in Miller.

During the analysis of the arguments, only the model

devised by Stephen Toulmin in his book The Uses of Argument

will be used. There are many different models which rhe-

toricians use to examine the validity of arguments. The

Supreme Court analyzes the claims that competing parties

make and weighs the supporting data and warrants. Toulmin's

model uniquely provides a workable framework for in-depth

analysis of such arguments.

Review of Literature

Because the questions surrounding obscenity are so

controversial, there is a great deal of literature written

about the subject. Additionally, numerous law review

articles analyze the Miller case specifically. These two

areas, together with literature dealing with Stephen

Toulmin, make up the three major groups of literature which

will be reviewed.
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First Amendment Books

A large number of texts are available which discuss the

historical development of First Amendment law and various

cases involved in that development. The books listed in

this section are ones which are considered to be seminal

works by most legal scholars. As such, these books are

helpful in that they not only trace historical events, but

they provide a coherent framework for viewing various issues

related to freedom of expression. Each book also con-

tributes to this study by analyzing various doctrines which

have been used by the Court in deciding First Amendment

cases.

Thomas L. Tedford's book, Freedom of Speech in the

United States, published in 1986, discusses various aspects

of free speech, including obscenity. While Tedford covers

various topics such as political heresy, commercial speech,

and provocation to anger, a substantial section of the

chapter on religio-moral heresy is dedicated to discussion

of obscenity statutes. Each of the major cases is examined

in some detail. This book will provide useful information

on more recent issues concerning obscenity and Miller.

The System of Freedom of Expression by Thomas I.

Emerson is a more historical view of free speech. Written

in 1970, this book is by no means a textbook in the contem-

porary sense of the word. Rather, it discusses many various

subjects with a great thoroughness. This book is considered
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the most important work of the era and will provide a great

deal of historical background information.

Freedom of Speech, edited by Franklyn Haiman, provides

excerpts or relevant court cases and documents from the free

speech area. The history of obscenity from Regina v.

Hicklin through Miller is outlined and analyzed. Haiman's

chapter on obscenity is valuable, not only because it sum-

marizes cases dealing with obscenity (Hentoff 310, Berger

127). One of the most important ones is Laurence Tribe's

book American Constitutional Law. This book provides the

most detailed compilation of obscenity decisions published

before the 1980's. Eric Barendt's book Freedom of Speech

also deals with obscenity cases as well as the theories of

free speech from both the national and international levels.

Legal Journal Articles

Journals are important to this review because they pro-

vide more detailed observation of a particular issue. They

also give a contemporary viewpoint to a recent court case.

Both law reviews and free speech journals give relevant

information for this study.

The article, "Billy Jenkins and External Verities:

The 1973 Obscenity Cases," written by Rodric Schoen, ana-

lyzes recent Court decisions. While not addressing Miller

specifically, it provides insight into the Court's

constantly changing interpretations. The Houston Law Review
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of 1973 comments in its "Recent Developments" section about

Miller and some of the other of the 1973 decisions. Lynch,

in his article "The Burger Court's Crunch on Hard Core" ana-

lyzes Chief Justice Burger's opinions in three major cases,

including Miller. The Depaul Law Review article "Community

Standards and the Regulation of Obscenity" describes in

detail the arguments for and against Miller. John Kamp's

article in Communications and the Law provides a non-

legalistic perspective on the problem.

Communication journals often provide information

dealing with the freedom of speech. Raymond S. Rodgers's

article "The Jurisprudence of Censorship: Philosophic Bases

of Anti-Pornography Arguments" provides the philosophical

principles of the four most popular anti-pornography

positions. Tedford's article "Unprovable Assumptions? The

Reasons and Empirical Evidence of Twelve who Favor

Censorship" compiles and examines the evidence and arguments

used by the twelve most respected anti-pornography writers.

Roger D. Haney's article "Obscenity and Pornography: Legal

Arguments and Empirical Evidence" also examines the court

systems attacks on obscene material. These three articles

are written from a communication perspective and, as such,

provide topical as well as detailed information on the

question.
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Toulmin Model Articles

There have been many different models created by scho-

lars from various fields for examining a piece of rhetoric.

From Aristotle through the meta-critical approaches, there

have been various criteria established to measure the

success or validity of a rhetorical response. One of these

first appeared in Stephen Toulmin's book The Uses of

Argument, published in 1958. When he originated his

theories, he hoped they would be the basis for further

inquiry. The first lines of the introduction to the book

state this purpose. (1) Rhetoricians and argumentation

scholars began to see the relevance of Toulmin's model. The

first communication application appeared in 1960, when

Douglas Ehninger and Wayne Brockriede wrote "Toulmin on

Argument: An Introduction and Application" in the Quarterly

Journal of Speech. This article takes the relevant aspects

of Toulmin and applies them in a communication context.

They write:

Toulmin's analysis and terminology are important

to the rhetorician for two different but related

reasons. First, they provide an appropriate

structural model by means of which rhetorical

arguments may be laid out for analysis and

criticism, and second, they suggest a system for

classifying artistic proofs which employs argument

as a central and unifying construct. (144)
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Toulmin himself collaborates with communication scho-

lars Richard Rieke and Allen Janik to write An Introduction

to Reasoning. The book, published in 1979, gives both an

introduction to the Toulmin model and some case studies and

practical applications. The authors include a chapter on

legal reasoning, which provides several hypothetical

examples and concludes with an analysis of a Supreme Court

case using Toulmin's model.

Foss, Foss, and Trapp's book, Contemporary Perspectives

on Rhetoric, provides information dealing with many dif-

ferent perspectives on rhetorical analysis. The chapter

dealing with Stephen Toulmin describes in detail the many

different interpretations of Toulmin's work. Both the

positive and negative aspects of Toulmin's model are

discussed, but the authors conclude that many rhetoricians

have used the model to break away from the limits of formal

logic. (100)

Explorations in Rhetoric: Studies in Honor of Douglas

Ehninger is a collection rhetorical perspectives grounded in

various disciplines. One of the articles, written by James

L. Golden and Josina M. Makau, deals with judicial

reasoning. They argue that one of the central foci of

argument should be the legal context. They note that

Toulmin and Perelman's theories can be easily applied to

Court cases. Golden and Makau note:
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Because the United States Supreme Court represents

the highest tribunal in this representative

government, this body offers an "exemplar" for our

discussion of a model of judicial reasoning. As

society's final arbiter, Supreme Court justices

are expected to employ the "highest form of

argument" possible in a practical context. (158)

In the Journal of the American Forensic Association in

the spring of 1986, Sara Newell and Richard Rieke wrote an

article dealing with legal reasoning. "A Practical

Reasoning Approach to Legal Doctrine" tests the author's

hypothesis as to the argumentative validity of First

Amendment cases. Newell and Rieke write:

The opinions of the Supreme Court are central to

the legal field. In essence, the Supreme Court

weaves the web of legal doctrine which all other

courts traverse. Other argumentation scholars

have been drawn to the study of Supreme Court

opinions to further an understanding of law as a

field of argument. (214)

Methodology

Freedom of speech is an abstract concept; and, as such,

many writers have devoted many pages attempting to explain

its meaning. This study will begin by analyzing several of

the more popular theories of free speech, both in general
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and as they apply to obscene material. First, it will be

necessary to examine why the United States has a system of

free speech in order to aid in determining whether or not

obscene material should be protected. After this, it will

be necessary to examine some of the tests which the Court

has used to weigh competing interests. This will provide a

framework for the actual evaluation of the two values in

Miller.

The second step in this project will be to study the

court cases which provide the precedent for Miller. The

Supreme Court relies on stare decisis for a great deal of

their warrants. Golden and Makau explain:

Perhaps the most common rule at the highest level

is precedent or stare decisis . . . This rule

serves as a warrant in nearly every Constitutional

Law case; to a large extent, precedent serves as a

starting point from which all judicial reasoning

proceeds. (160)

In analyzing these cases, only the crucial elements of

argument and proof will be explored, as they relate to

Miller. This will be necessary because of the large number

of cases that deal with obscenity. This stage is especially

important in this study because Miller relies a great deal

on earlier cases for its warrants.

The third stage will be a compilation of the arguments

presented in Miller. Toulmin argues that there are three
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parts that are essential to any argument. (97-8) Claims

are assertions which a speaker wishes to prove true. These

are always of a controversial nature (Ehninger and

Brockriede 44-5) and especially so in a legal context. In

Miller, these claims are easily seen as major contentions,

both in the majority and in the dissent.

Data are items of fact or opinion which may be referred

to as evidence (Ehninger and Brockriede 44). The data are

used to back up an argument; and, as Ehninger and Brockriede

write, "Without data clearly present or strongly implied, an

argument has no informative or substantive component, no

factual point of departure." (44)

The third essential part of Toulmin's model is the

warrant. These statements, according to Toulmin,

correspond to the practical standards or canons of

argument . . ." (98) The function of these statements is

to carry the accepted data to the doubted conclusion

(Ehninger and Brockriede 45).

There are three other aspects of Toulmin's model, which

may be present in any given argument. Backing serves as

credentials designed to certify the assumption expressed in

the warrant (Ehninger and Brockriede 45). Rebuttals are

statements which express a particular condition under which

the claim may not be true. Qualifiers quantify the

potential of the claim being true at a given time.
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(Ehninger and Brockriede 45). These three elements, if

present, will also be identified.

The fourth stage of the study will be an evaluation of

the arguments in the case. Ehninger and Brockriede classify

arguments into three types, different only in nomenclature

to Aristotelian classifications. (48) They then divide

the claim into four types: designative, definitive,

evaluative, and advocative. (52) These correspond to four

types of propositions: fact, definition, value, and policy.

This study will classify the claims and arguments, to

establish whether or not the argument or data proves the

claim true. This process will use the doctrine presented in

the first stage to resolve the controversy. Given the

bounds of the First Amendment, as determined in the first

stage, the arguments in Miller will either be proven justi-

fiable or not. Also, any absence of data will be easily

shown, using both the decision in Miller, and the precedent

examined in the second stage. The study will conclude with

recommendations on possible future study and action, either

at the legislative or judicial level.

Plan of Reporting

Chapter II will present a perspective on the First

Amendment and how it should be interpreted in general, and

as it relates to the issue of obscenity. Chapter III will

be a historical analysis of the issue of obscenity and how
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courts have resolved the issue before Miller. Chapter IV

will be the Toulmin analysis of the majority and dissenting

opinions in Miller. Chapter V will conclude and make recom-

mendations consistent with the results. It will also call

for action in the area of further study and in the policy-

making arenas.
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CHAPTER II

THEORIES OF THE FIRST AMENDMENT

Frequently, philosophers tend to explain principles in

such a way as to make the important concept unnecessarily

obscure and vague. This is true largely because of the

abstract nature of most subjects dealt with and because of

the complexity of the analysis of the subject matter. First

Amendment scholars are in many cases guilty of the same

problem. They have attempted to define the limits of the

statement upon which their work is premised. Records of the

historical intent of the framers of the Constitution are

scarce, so it is left up to Congress and the Supreme Court

to interpret the wording of the First Amendment. A great

deal of uncertainty characterizes the nation's attempts to

define the meaning and scope of the First Amendment

(Emerson 5).

This study, in dealing with a court case concerning the

First Amendment, must begin with an interpretation of the

First Amendment itself. While many scholars have written

about the subject, this chapter will not only describe some

of the major theories of the First Amendment and how it

should be applied. All of these, however, attempt to answer

the question: "What does the First Amendment mean when it

21



22

says that no law should be enacted which abridges freedom of

speech?"

One of the first and foremost philosophers who

attempted to answer this question was John Stuart Mill in

his famous treatise On Liberty. Mill was born in London in

1806, the son of James Mill. The elder Mill was dedicated

to the cause of Utilitarian reform; and, as the younger Mill

was educated by his father, there is no doubt that this phi-

losophy influenced Mill's later writings. Mill spent his

life as an administrator for the East India Company until

the British Government dissolved the company in 1858. He

served a term in the House of Commons for three years until

1868, after which he dedicated his life to his writings. He

died in France in 1873.

Mill's essay, On Liberty, is certainly his most famous

work. It was published in 1859, shortly after his wife and

co-author Harriet died. Mill dealt with the theories of

authority and individual freedom, as well as the limits of

freedom of opinion as expression. The idea Mill presented

in his first chapter is that government intervention in the

affairs of an individual is justified only when the safety

of others is involved. This is expected, given the

background of Mill's father and his education. The second

chapter is the most relevant to this study because it

attempted to define the freedom of expression that is

required in a democratic society.
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Mill began his defense of the freedom of expression by

arguing that censorship could result in suppression of the

truth. The argument that the plurality of people in a given

group accept may or may not be the truth. By suppressing

the nonconforming opinion, the truth may be hidden from the

masses. Mill felt that this is wrong, because it assumes

that the people censoring the divergent opinion are correct

all of the time. Mill wrote:

First, the opinion which it is attempted to sup-

press by authority may possibly be true. Those

who desire to suppress it, of course, deny its

truth; but they are not infallible. They have no

authority to decide the question for all mankind

and exclude every other person from the means of

judging. (21)

The idea that truth can be hidden by censorship was never

proven in a practical context more than in the decision-

making process employed by John F. Kennedy in the Bay of

Pigs incident. Austin Freeley notes: "Kennedy used Cabinet

sessions and National Security Council meetings to provide

debate to illuminate diverse points of view, expose errors,

and challenge assumptions before he reached decisions .

." (6) This technique has proven successful for many

policy makers in their decision-generating processes. It is

also true in the average person's life, because one needs

access to diverse points of view to determine one's own truth.
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The second idea that Mill posited is that even if the

divergent idea is false, it needs to be presented to prevent

the true ideas from becoming merely accepted dogma. The

tendency of people is to accept an idea as a valid one and

put it into practice; but, after a certain period of time,

it becomes "holy." The acceptance of new ideas, even though

they may prove false prevents this transition. Mill wrote:

However unwillingly a person who has a strong

opinion may admit the possibility that his opinion

may be false, he ought to be moved by the consid-

eration that, however true it may be, if it is not

fully, frequently, and fearlessly discussed, it

will be held as a dead dogma, not a living truth.

(43)

This idea is particularly true with religious theories.

Ideas based on faith have traditionally held a great esteem;

and, when tested against alternate hypotheses, the possible

truth has been rejected. Later, these faiths have often

become religious dogma, and merely accepted truths instead

of living faith.

The third justification Mill made for free expression

is the case of the partial truths. This is evident most

often in the modern world, and it occurs when two ideas

which are seemingly in contrast are both partially true. If

the first of these ideas is currently accepted as the whole

truth, and the second rejected as totally false, the partial
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truth that is present in the second will be hidden from

sight. In this modern age of scientific and technological

advance, this idea of partial truths is apparent most of the

time. Mill argued:

.. . there is a commoner case than either of

these: when the conflicting doctrines, instead of

being one true and the other false, share the

truth between them, and the nonconforming opinion

is needed to supply the remainder of the truth of

which the received doctrine embodies only a part.

(56)

Mill's arguments certainly present a coherent, although

absolute, theory on freedom of expression. Since this

theory is one which most people accept as extremist, a great

many political philosophers have attacked it as too liberal

and binding on governments. Even with these attacks, it

remains as Franklyn Haiman writes: "The most extensive and

incisive statement of the rationale for freedom of

expression . . ." (207) Mill's argument can be summed up

by the statement he made in On Liberty:

If mankind minus one, were of one opinion, and

only one person were of the contrary opinion, man-

kind would be no more justified in silencing that

one person, than he, if he had the power, would

he be justified in silencing mankind. (21)
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Probably the foremost First Amendment scholar in the

first half of the Twentieth Century in the United States is

Zechariah Chafee, Jr. Chafee, who was a Landell Professor

of Law at Harvard University, published Free Speech in the

United States in 1941, in which he compiled his writings on

the First Amendment for the past 20 years. Chafee's book

deals primarily with political speech and also provides a

theoretical framework for the principles behind the First

Amendment. He articulates the primary purpose of his study

on the first page of his text when he notes: "This book is

an inquiry into the proper limitations upon freedom of

speech, and is in no way an argument that anyone should be

allowed to say whatever he wants anywhere and at any time."

(3).

He begins his analysis of the contemporary situation

concerning the First Amendment with the position that the

crisis dealing with the freedom of speech is one of weighing

competing interests and defining the limits of one's

expression. (7) Chafee also rejects the two absolutist

position, that freedom of speech can be restricted during

war, or that freedom of speech is an absolute and can never

be restricted. He feels that the answer lies somewhere in

between these two arguments. (8)

Chafee's primary contribution to the development of a

philosophy on the First Amendment is the theory that there

are two interests involved in free speech. The first Chafee
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labels the "individual interest," which he says is ". .

the need of many men to express their opinions on matters

vital to them if life is to be worth living . . ." (33)

This would include such things as personal speech and

obscenity. The second interest Chafee calls the social

interest, which is an interest ". . . in the attainment

of truth, so that the country may not only adopt the wisest

course of action but carry it out in the wisest way." (33)

His ideas on the social interest can be summed up by the

statement:

Truth can be sifted out of falsehood only if the

government is vigorously and constantly cross-

examined, so that the fundamental issues of the

struggle may be clearly defined, and the war may

not be diverted to improper ends, or conducted

with an undue sacrifice of life and liberty, or

prolonged after its just purposes are accomplished.

(33)

These philosophies are important, but Chafee also pro-

vides some direction on how they should be interpreted and

put into action. He thinks that the line between the

interests of free speech and other interests should be

placed in such a position to protect speech at all times

unless there is a clear danger to other interests. He

notes:
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The true boundary line of the First Amendment can

be fixed only when Congress and the courts

realize that the principle on which speech is

classified as lawful or unlawful involves the

balancing against each other of two very impor-

tant social interests, in public safety and in the

search for truth. Every reasonable attempt should

be made to maintain both interests unimpaired, and

the great interest in free speech should be sacri-

ficed only when the interest in public safety is

really imperiled. . . . (35)

While assigning this much importance to speech in the

social interest, he gives relatively no importance to speech

in the individual interest. Tedford explains that, "On the

other hand, (Chafee) allows the punishment of 'worthless'

speech--such as profanity or defamation--because he sees no

constructive role for such expression in a free society's

debate over ideas." (428) In making this assessment,

Chafee denotes two types of speech: the "worthwhile" and

the "worthless." The delineation is Chafee's attempt to

reconcile the interests of truth and public order.

Tedford characterizes Chafee as one of the founding

fathers of the two-tiered approach to free speech. (428)

This approach is the one most generally accepted by the

Supreme Court, and is especially appropriate to the

discussion of obscene material. However, Chafee does not



29

clearly articulate the reasons for this distinction, other

than saying that the worthless speech is nonessential in the

search for truth. While this search for truth is indirectly

based on Mill, Chafee does not give divergent speech the

same level of credit as Mill does. Chafee's theories can be

clarified by the statement that, "Speech should be fruitful

as well as free." (559)

Alexander Meiklejohn's book, Political Freedom: The

Constitutional Powers of the People, is a collection of

papers and lectures by the author, who was also an influ-

ential First Amendment scholar. Meiklejohn was a former

president of Amherst College and was a professor at the

University of Wisconsin. He was, at one time, the teacher

of Chafee; however, his theories have come under attack by

his former student. Political Freedom is a compilation of

Meiklejohn's positions on the First Amendment and the prin-

ciples on free speech.

Meiklejohn's principal contribution to this study is

his political speech theory on the First Amendment. He

feels that the United States is unique in that it is a self-

governing nation. (9) This is the basis for his

interpretation of the First Amendment, which he feels is

essential to the process of self-government.

In light of this, Meiklejohn argues that there are two

separate freedoms of speech in our Constitution. The first

is found in the First Amendment, where he notes that public
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discussions of ideas of citizens are protected. (35) The

second of these protections is in the Fifth Amendment, where

it is noted that no person may be deprived of "life,

liberty, or property without due process of law."

Meiklejohn notes that one of these liberties is tradi-

tionally the liberty to speak. (36) These two seemingly

redundant statements explain the difference between speech

which is protected and speech which may be suppressed.

Meiklejohn explains:

.this limited guarantee of the freedom of

a man's wish to speak is radically different in

intent from the unlimited guarantee of the free-

dom of the public discussion, which is given by

the first Amendment. The latter, correlating the

freedom of speech in which it is interested with

the freedom of religion, of press, of assembly,

of petition for redress of grievances, places all

these alike beyond the reach of legislation

limitation, beyond even the due process of law.

(37)

Meiklejohn's theories have come under a great deal of criti-

cism because they seem to draw artificially created lines of

distinction. There is no certainty what speech is public,

and therefore protected in all instances; and what speech is

private, and therefore restrictable. Overall, however,
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Meiklejohn's theories contribute greatly to the philo-

sophical study of the First Amendment.

The Cathloic Church's contribution to the study of the

First Amendment is the writings of Father Harold

Gardiner, S. J. Gardiner argues that the only speech which

should be allowed is speech which is morally correct.

Gardiner, as a representative of the Roman Cathloic Church,

feels that coercion is justified to move the society toward

a greater good (Haiman, Freedom 200).

Gardiner premises his theories on the argument that

since each individual has a free will, coercion is necessary

by the government to ensure a morally correct society. He

attacks the absolutist liberal ideals of Mill and others by

noting that truth will not always conquer evil in the

marketplace. Gardiner writes:

Now, certainly the Catholic position entertains

the utmost respect for the truth . . . and for

its ultimate triumph, but that respect is not so

naive as to believe that here and now, in these

circumstances, when the truth should already have

won and its delayed victory imperils the common

good, error must be left uncontrolled . .

philosophical liberalism is the rather naive

idolatry . . . (Haiman, Freedom 200).

Gardiner also notes that man is constantly searching

for a common good. He and the Church feel that there is a
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binding set of natural laws which the Court and the legis-

latures have an obligation to uphold. One of the

mechanisms that Gardiner specifies for this is censorship.

He writes:

It follows . . . that society, which has the

right and duty to establish laws for the common

good, has, by the same title, the right and the

duty to exercise coercion . . . We aver in

these pages that the state not only has the right

but is solemnly bound by the duty to censor,

under certain circumstances (Haiman, Freedom 201).

Gardiner's final proposition is the definition of

"freedom" from the Catholic viewpoint. He feels that true

freedoms are only those freedoms which exemplify what a

person ought to do. Gardiner concludes:

Freedom adequately defined, then, is, in the

Catholic view, only "freedom to act as I ought."

And the oughtness comes not from any quality of

goodness or wisdom in those who "tell" me what I

ought to do but from the reasonableness of the

law, which can be applied only by the judges--not

"cooked up" by them and "imposed" (Haiman,

Freedom 202).

The idea that only that speech which is right should be

protected is one that is central to many recent Supreme

Court decisions dealing with obscenity. While not accepted
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by many First Amendment scholars, Gardiner's theories cer-

tainly have a great deal of relevance to this study. If

only that speech which is "ought" should be protected, then

by many First Amendment scholars, Gardiner's theories cer-

tainly have a great deal of relevance to this study. If

only that speech which is "ought" should be protected, then

the moral correctness of the speech will be the crucial data

involved in the assessment of the decision studied.

Thomas I. Emerson's study, The System of Freedom of

Expression, is probably the most important analysis of free-

speech issue in the Twentieth Century. This book analyzes

various free speech and expression issues from all facets of

the field. Emerson, a professor emeritus of law at Yale, is

considered to be one of the foremost scholars on the First

Amendment, and his theories have influenced many other

writers on the subject.

Emerson's primary contribution to the theory of the

First Amendment in this chapter in his expression/action

distinction. He also feels that there are two levels of

speech: that which is purely expressive in nature and that

which incites persons to action. Emerson begins with the

argument that the United States has set up a system of

components which provides the basis for our freedom of

expression. (3) This system is made up of rights, prin-

ciples, and institutions which all interact to compose a

dynamic and inconsistent process of adjudication. (5)
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Emerson cites four primary values of our freedom of

expression. The first of these is in the area of self-

fulfillment. Emerson notes:

. . . freedom of expression is essential as a

means of assuring individual self-fulfillment.

The proper end of man is the realization of his

character and potentialities as a human being.

For the achievement of this self-realization the

mind must be free. Hence, suppression of belief,

opinion, or other expression is an affront to the

dignity of man, a negation of man's essential

nature. (6)

Emerson's second justification for a system of freedom

of expression is similar to Mill and Chafee in that it

argues that free speech is essential to the search for

truth. Each new theory, whether true or not, is a step in

the testing of the hypothesis, or accepted truth. Emerson

notes:

freedom of expression is an essential

process for advancing knowledge and discovering

truth. An individual who seeks knowledge and

truth must hear all sides of the question, con-

sider all alternatives, test his judgment by

exposing it to opposition, and make full use of

different minds. (6-7)
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The third argument that Emerson posits for free speech

is that it is essential to the democratic process. This

position is similar to the one advanced by Meiklejohn in

that it is based on the assumption that the government in

our nation is one that is self-governing. Emerson writes:

. . . freedom of expression is essential to

provide for participation in decision making by

all members of society. This is particularly

significant for political decisions . . . in

order to exercise their right of consent, (the

governed must) have full freedom of expression

both in forming individual judgments and in

forming the common judgment. (7)

Emerson's fourth line of analysis in support of freedom

of expression is that expression makes transitions smoother

when governments or other policy-making entities change pro-

cedures. When these actors make changes, expression helps

to bring about an easier shift, both in practice and in the

minds of the governed. It allows also for a rational

judgment to be made before the changes are instituted. He

writes:

freedom of expression is a method of

achieving a more adaptable and hence a more

stable community . . . because suppression

promotes inflexibility and stultification,
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preventing society from adjusting to changing

circumstances or developing new ideas . .

(7)

There are two underlying assumptions that Emerson pre-

sents before attempting to delineate the limits on freedom

of expression. The first is that expression cannot be

measured on the basis of its validity. Consequently, he

argues, the right to curtail the expression cannot be

measured on that basis either. Freedom of expression is

good in and of itself, according to Emerson, and the

expression's content cannot adequately be assessed by the

society as a whole. Emerson argues: ". . . the right to

control individual expression, on the ground that it is

judged to promote good or evil, justice or injustice,

equality or inequality, is not, speaking generally, within

the competence of the good society." (8)

Emerson's second assumption is that expression is dif-

ferent from action. Emerson argues that a state is entitled

to control action, but expression has a preferred and pro-

tected position. He notes that thought is the center of the

human personality, and that interruption of this thought and

communication violates all basic human freedoms. He sup-

ports the position that expression is less injurious than

action, and that only by drawing a line between expression
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and action can the individual be made safe from the state,

and the balance be maintained between authority and freedom.

(9)

In beginning to attempt to resolve the controversy,

Emerson points out that a strong presumption should rest on

the side of expression, and statutes which attempt to limit

the expression should be precisely worded so that they do

not encroach on protected expression. He writes:

A system of freedom of expression can be suc-

cessful only when it rests upon the strongest

possible commitment to the positive right and the

narrowest possible basis for exceptions. . .

Otherwise, the forces that press toward

restriction will break through the openings, and

freedom of expression will become the exception

and suppression the rule. (10)

Emerson concludes that the line should be drawn between

speech that consists of expression and speech which involves

action. Even though this line is difficult to draw, Emerson

argues that this is the only way to guarantee First

Amendment protections and also protect other interests. He

writes: "The central idea of a system of freedom of

expression is that a fundamental distinction must be drawn

between conduct which consists of "expression" and conduct

which consists of 'action'." (17)



38

Emerson goes into great detail in applying this theory

to many practical contexts. His ideas on obscenity are con-

sistent with his distinction, arguing that obscenity should

be protected unless it is forced on a person. Emerson's

study, according to Tedford, ". . . is without question a

landmark among efforts to develop a comprehensive theory of

the First Amendment." (432)

Franklyn Haiman's Speech and Law in a Free Society is a

more recent attempt at defining the limits on the First

Amendment. Written in 1981, Haiman's book tries to charac-

terize communication into one of four contexts: com-

munication about other people, communication to other people

that affects the social order, the general marketplace of

ideas, and government speech (Haiman, Speech 426-428).

Haiman, in dealing with communication about other

people, argues that speech which is injurious to other

people should be remedied by more speech. He feels that the

answer to such issues of slander and libel should entail

reply, unless there is a situation where time or manner con-

siderations restrict the availability of a response. He

writes:

Unless the harm done by an act of communication

is direct, immediate, irreparable, and of a seri-

ous material nature, the remedy in a free society

should be more speech. The law is an inappro-

priate tool for dealing with expression which
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produces mental distress or whose targets are the

beliefs or values of an audience (Haiman, Speech

425).

Haiman's second context is communication to other

people which affects the social order. This includes such

things as blasphemy, obscenity, or indecent language.

Haiman feels that it is up to the market to decide what to

listen to or read and what not to do. The only exception to

this rule is the situation where the material in question is

forced on a listener or group. In this instance, the

compulsion makes the act uniquely suppressible. Haiman

notes:

Unless deprived of free choice by deception,

physical coercion, or impairment of normal

capacities, individuals in a free society are

responsible for their own behavior. They are not

objects which can be triggered into action by

symbolic stimuli but human beings who decide how

they will respond to the communication they see

and hear (Haiman, Speech 425-6).

The context of the general marketplace of ideas

possesses the highest level of protection, according to

Haiman. This category includes all statements of indivi-

duals, regardless of genre or level of accuracy. Haiman

again feels that the general market will decide what

speakers or items that they wish to listen to, and anything
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else will simply be disregarded. This is especially true of

non-conforming ideas, which should be guaranteed protected

status (Haiman, Speech 426).

The fourth category of communication in a free society

is government speech. Haiman feels that governments should

neither hide information from individuals, or prevent indi-

viduals from speaking against the government. The impact of

governmental speech should not be allowed to distort or

inhibit political discourse. This is central to the

democratic process (Haiman, Speech 429).

Haiman's ideas, while not expressing a particular phi-

losophy outright, certainly represent a philosophy which is

important to this study. Haiman premises his arguments on

the fact that the society as a whole is able to decide what

speech it desires and rejects speech which is harmful to

morality or physical well-being. This theory is central to

the democratic system, and many First Amendment scholars

have accepted it as a constitutional tenet as well.

Conclusions

There are clear benefits to having a workable and

equitable system of freedom of expression. These can be

grouped into three large areas:

First, there is a benefit to the individuals which make

up the nation. There is a certain aspect about man that

makes him different from the rest of the animals on the
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earth, his ability to speak. Humankind's strength lies in

this ability to be understood by others of the species, and

herein is the necessity of having a system of free

expression. If humans are to be the best possible humans,

they should be allowed to interact as they wish, within

certain limits. These limits are the most prominent points

of controversy in First Amendment cases.

The second benefit is to the society as a whole. If

there is a set of universal truths for mankind to discover,

it is only by free expression of ideas that any discovery

will ever take place. Ideas are tested by comparing them in

the minds and laboratories of other individuals, so only by

communicating them to others can the valid facts be sifted

out. The sharing of ideas is essential to the corroboration

of existing theories and the validation of new ones.

The third benefit is in the democratic form of gov-

ernment under which the United States operates. Since the

people of the United States have as one of their primary

duties the obligation to vote on matters central to our

nation, a knowledge of the relevant issues is essential to a

proper vote. The only way to acquire this knowledge is by

communication and free expression. Citizens acquire this

information by interacting with others, either by word of

mouth or through the press, and process it with background

information. This is crucial to an educated populace which
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is one of the best ways to maintain the democratic foun-

dation of our nation.

Clearly, the consensus of the scholars on government in

general and on the First Amendment in specific agree that

there are certain benefits to having the system of freedom

of expression. Most scholars, however, also agree that

there must be limits on what may be said and what may not.

The remaining question in this chapter is where to draw the

line.

The line that is most easily seen is the line that

Emerson draws between expression and action. Action,

according to Emerson, can be regulated under certain cir-

cumstances. Expression can never be limited, because there

is an inherent danger in allowing the government to regulate

thoughts. Emerson places a strong presumption in favor of

the speech and allows censorship only if there is detri-

mental action caused by the speech.

The practical implications of this distinction are

readily apparent. In order to evaluate that speech which is

affected by the First Amendment protections, the effect must

be studied. If there is no effect, then the speech is

purely expression, and therefore protected. If there is

some effect, then the speech qualifies as action; and,

therefore, the impact of the potential action must be

judged. If the action is sufficiently harmful to justify
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censorship, then and only then, should the Court allow cen-

soring of materials. This stage requires that the Court

weigh the First Amendment interests against the effect of

the speech, with presumption being in favor of the speech.

The test of validity of First Amendment decisions,

then, should be whether or not there is a harmful effect

from the action caused by the speech. This will provide

insight for the actual analysis of the arguments presented

in Miller.
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CHAPTER III

THE HISTORY OF THE OBSCENITY CONTROVERSY

Obscenity litigation has had a long and colorful

history in the United States. The first case of a conflict

reaching the courts was in 1815, where a painting of a man

in an obscene position with a woman was exhibited

(Sunderland 44). Since then, there have been hundreds of

cases dealing with material which a person or group

interprets as obscene. Many times, these cases arise as a

result of acts of legislation passed by one body or another,

usually state law or local ordinances. Courts at various

levels have applied different standards both in determining

the obscenity level of the selection and in determining the

legitimacy of the restriction. The controversy came to a

head in the 1973 case of Miller v. California.

The Supreme Court often stands by precedent, or stare

decisis as legal scholars refer to it, in reaching a

decision on similar cases. Stare decisis, according to

Tedford, is "The doctrine that a legal principle established

in an early court decision should be allowed to stand. To

determine the outcome of a current case by legal precedent."

(458) Precedent is very important in the case of Miller

45
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v. California because the justices rely on a great deal of

prior judicial reasoning for the basis for their decisions.

This chapter will examine the reasoning behind the Court's

decisions in previous obscenity disputes, in order to

understand the data and warrants for the decision in Miller.

Courts in the United States had very little precedent

in their early history, so much of the common law was based

on English interpretations. The first case of importance to

the study of American obscenity came from England in Regina

v. Hicklin, L.R. 3 Q.B. 360 (1868).

This case dealt with a prosecution under the English

Obscene Publications Act of 1857, sometimes known as Lord

Campbell's Act (Tedford 162). The defendant, Henry Scott,

was a staunch anti-Catholic, and the material concerned

improprieties in the confessional by Catholic priests.

Benjamin Hicklin, the Court recorder, appealed the verdict

of the lower court to the Queen's Bench, which in 1868 ruled

that the material was obscene. The defendant argued that

the material was anti-Catholic in nature and therefore poli-

tical and not purely obscene. The court did not agree.

Lord Chief Justice Cockburn announced the decision of

the court. In it, Cockburn ruled:

The test of obscenity is this, whether the

tendency of the matter charged as obscenity is to

deprave and corrupt those whose minds are open to
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such immoral influences, and into whose hands a

publication of this sort may fall (Tedford 162).

There are two important factors in this case. This

case ruled that the material must be obscene in part, that

the content of the whole did not matter in the decision on

whether or not the material was obscene. In the words of

Justice Learned Hand, the effect of the test was ". .

to reduce our treatment of sex to the standards of a

child's library in the supposed interest of a salacious few

. . ." (Sunderland 45). The second factor is that the

influence was determined by weighing the impact on the minds

of persons whose minds were open to such influence. This

was generally interpreted to include children and adults who

did not ordinarily view these obscene materials. This

decision, therefore, was restrictive to the materials and

resulted in a great deal of censorship of obscenity. This

case, decided in England, became the central precedent for

American law concerning obscenity in the case of United

States v. Kennerley, 209 Fed., 119 (S.D.N.Y., 1913).

After the American Civil War, the status of obscenity

was most greatly influenced by Anthony Comstock, an anti-

obscenity activist. Comstock lobbied for a bill which

would prohibit obscene materials from being sent through the

mail. The bill passed without significant opposition, and

the Comstock Act became the basis for all anti-obscenity

legislation at both the national and state levels
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(Schauer 13). Throughout this era, the Hicklin standard was

reaffirmed, most notably in the case of Rosen v. U.S.,

161 U.S. 29 (1896).

The case which finally changed the tide of obscenity

regulation was United States v. One Book Called "Ulysses,"

72 F.2d. 705 (2d Cir. 1934), when the Hicklin rule was aban-

doned. This case dealt with Ulysses, a novel by James

Joyce, and the book was determined not to have pornographic

intent, even though there were certain portions which were

obscene. The decision had the effect of reversing the

Hicklin standard of taking selected portions to determine

the level of obscenity (Schauer 24).

The Supreme Court in the United States has consistently

taken the position that obscenity is not protected by the

First Amendment. Rosen v. United States, 161 U.S. 29 (1896)

affirmed the fact that papers that were deemed obscene could

be restricted. Robertson v. Baldwin, 165 U.S. 275 (1897)

noted that freedom of speech did not include obscene

articles. This fact has been accepted throughout Supreme

Court history in dealing with obscene material.

Lower court rulings dealing with obscenity usually

expressed one of two rationales for suppressing obscene

material. The first of these is the "dirt for dirt's sake"

idea. This notion is based on the theory of "worthless"

speech, discussed in Chapter II. Since there is no value to
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the obscene speech, courts ruled that there need not be any

proof that the material caused any clear and present danger.

The material's lack of value, according to the court, was

enough to justify restriction (Tedford 164).

The second theory demands more than this proof of

lustful desires. Justice Curtis Bok argued in Commonwealth

v. Gordon, 66 D. & C. 101 (1949), that proof must be shown

that there was an incitement to criminal action. He noted:

.a reasonable and demonstrable cause to

believe that a crime or misdemeanor has been

committed or is about to be committed as the

perceptible result of the publication and distri-

bution of the writing in question. . . . The

casual connection between the book and the

criminal behavior must appear beyond a reasonable

doubt (Tedford 164-5).

It was not until 1957 that the Supreme Court finally

decided to deal with the obscenity issue (Emerson 471). In

early 1957, the Court announced its decision in Butler v.

Michigan, 352 U.S. 380 (1957), a case dealing with the legi-

timacy of a Michigan statute restricting obscenity. The

Court, in a unanimous decision, struck down a statute based

on the Hicklin rule. Justice Frankfurter, writing for the

majority noted:

The State insists that, by thus quarantining the

general reading public against books not too
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rugged for grown men and women in order to shield

juvenile innocence, it is exercising its power to

promote the general welfare. Surely, this is to

burn the house to roast the pig . . . We have

before us legislation not reasonably restricted

to the evil with which it is said to deal. The

incidence of this enactment is to reduce the adult

population of Michigan to reading only what is fit

for children. (383)

This action had the effect of reversing the precedent of the

Hicklin rule, although it established no new standard in the

decision or justification.

The Roth Decision

Roth v. U.S., 354 U.S. 476 (1957) was argued before the

Court on April 22, 1957. The decision was announced on

June 24, with the majority opinion written by Justice

Brennan. The decision in Roth was 6-3 in favor of the

federal government. The case was combined with a case from

a state court, Alberts v. California, which also dealt with

an obscenity statute.

There was one primary question in this case: Did the

statutes in question violate the First Amendment protections

of freedom of speech? Other disputes that the Court dealt

with were questions of vagueness, state's rights, and com-

peting governmental interests. However, the central
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importance for this study in this case is found in the

analysis of Justice Brennan's reasoning concerning the First

Amendment and in Justice Douglas's dissenting arguments con-

cerning censorship.

Justice Brennan began his discussion of the First

Amendment question in Roth by noting that, ". . . this is

the first time the question has been squarely presented to

this Court, either under the First Amendment or under the

Fourteenth Amendment. . . ." (481) His following sen-

tence explains the position of the Court concerning the

First Amendment: "Expressions found in numerous opinions

indicate that this Court has always assumed that obscenity

is not protected by the freedoms of speech and press."

(481) This statement did not provide any rationale but did

cite ten Supreme Court cases which concur in its appraisal.

Brennan then gave two reasons why he supports the legi-

timacy of restrictions on censorship. The first was that

the history of the First Amendment proves that it is not

absolute. Citing Beauharnais v. Illinois, 343 U.S. 250

(1952), Justice Brennan wrote:

In light of the history it is apparent that the

unconditional phrasing of the First Amendment was

not intended to protect every utterance. This

phrasing did not prevent this Court from con-

cluding that libelous utterances are not within

the area of constitutionally protected speech.
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(483) He pointed out a parallel between libel and obscenity

which will become common in later discussion. Brennan

wrote:

The guarantees of freedom of expression in effect

in 10 of the 14 States which by 1792 had ratified

the Constitution, gave no absolute protection for

every utterance. Thirteen of the 14 States pro-

vided for the prosecution of libel, and all of

those States made either blasphemy or profanity,

or both, statutory crimes. (482-3)

Even though the two are different, the parallel was drawn by

the concurring justices. Brennan concluded:

At the time of the adoption of the First

Amendment, obscenity law was not as fully devel-

oped as libel law, but there is sufficiently

contemporaneous evidence to show that obscenity,

too, was outside the protection intended for

speech and press. (483)

The second reason was that the rationale for the First

Amendment's protections do not justify obscene material.

The Court in Roth argued that the First Amendment was

established for the purpose of furthering the social and

political progress of the nation. Brennan explained the

intent of the framers of the Constitution: "The protection

given speech and press was fashioned to assure unfettered

interchange of ideas for the bringing about of political and
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social changes desired by the people." (484) The position

of the Court on the meaning of the First Amendment as a

whole was explained by Brennan as well. He noted:

All ideas having even the slightest redeeming

social importance--unorthodox ideas, contro-

versial ideas, even ideas hateful to the

prevailing climate of opinion--have the full

protection of the guaranties, unless excludable

because they encroach upon the limited area of

more important interests. (484)

The position, as it applies to this case, was that his-

torically obscenity does not meet the test to be protected.

Brennan argued:

.implicit in the history of the First

Amendment is the rejection of obscenity as utterly

without redeeming social importance. This

rejection for that reason is mirrored in the

universal judgment that obscenity should be

restrained, reflected in the international

agreement of over 50 nations, in the obscenity

laws of all the 48 States, and in the 20 obscenity

laws enacted by the Congress from 1842 to 1956.

(484-5)

To support this position further, Brennan then applied a

quote from Chaplinsky v. New Hampshire, 315 U.S. 568 (1942),

where the Court ruled:
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. . . there are certain well-defined and nar-

rowly limited classes of speech, the prevention

and punishment of which have never been thought to

raise any Constitutional problem. These include

the lewd and obscene . . . It has been well

observed that such utterances are no essential

part of any exposition of ideas, and are of such

slight social value as step to truth that any

benefit that may be derived from them is clearly

outweighed by the social interest in order and

morality. . . . (571-2)

Brennan's next major position was one of great impor-

tance to this study. The Justice responded to critics of

the majority opinion who felt that the decision would allow

punishment of thoughts. (485-6) Brennan summarized the

argument of the dissenters:

It is insisted that the constitutional guaran-

ties are violated because convictions may be had

without proof either that obscene material will

perceptively create a clear and present danger of

antisocial conduct, or will probably induce its

recipients to such conduct. (486)

Again, however, the Justice cited Beauharnais, where the

Court ruled:

Libelous utterances not being within the area of
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constitutionally protected speech, it is unneces-

sary, either for us or for the State Courts, to

consider the issues behind the phrase 'clear and

present danger.' Certainly no one would contend

that obscene speech, for example, may be punished

only upon a showing of such circumstances. (266)

Brennan then began to justify his test of determining

what was obscene. After citing previous Court cases

defining the importance of the First Amendment (488), he

explained the Roth test of obscenity and why it was better

than previous tests. (489) Brennan wrote:

. . later decisions have rejected it and sub-

stituted this test: whether to the average

person, applying contemporary community standards,

the dominant theme of the material taken as a

whole appeals to the prurient interest. (489)

He noted that the Hicklin test might limit some of the pos-

itive benefits of the First Amendment protections and argued

that the new standard would better guarantee freedom of

positive speech and press.

Finally, Brennan answered the argument made by the

petitioner in Roth that the law under which he was convicted

was vague and overbroad. This claim is repeated often in

obscenity cases because of the difficulty in determining

what is obscene. Brennan argued that the lack of precision
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is not unconstitutional in itself, citing previous court

decisions. (491)

Chief Justice Warren concurred in the decision and

wrote an opinion justifying the vote on different grounds.

He argued that since there was an intent to distribute

obscene materials, there should be no other relevant

questions. He did contend, however, that a strong pre-

sumption must rest with those expressions. He wrote:

The history of the application of laws designed

to suppress the obscene demonstrates convincingly

that the power of government can be invoked under

them against great art or literature, scientific

treatises, or works exciting social controversy.

Mistakes of the past prove that there is a strong

countervailing interest to be considered in the

freedoms guaranteed by the First and Fourteenth

Amendments. (495)

Justice Harlan concurred in Alberts and dissented in

Roth. He felt that state laws designed to limit obscenity

like the one in Alberts were legitimate state statutes. He

argued, however, that federal statutes were overly broad and

not within the powers of the federal government.

Justice Douglas, joined by Justice Black, wrote a sharp

dissent to both decisions. Douglas began his dissent with

the argument that only action can be restricted and that

there was no evidence supporting the position that obscenity
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caused any anti-social conduct. (509-511) Douglas cited

Dennis v. United States, 341 U.S. 494 (1951) in arguing

that, ". . . speech to be punishable must have some

relation to action which could be penalized by government"

(Roth 509). Douglas then provided a number of reasons why

he felt that this action had not been proven. (510-511)

Douglas summed up this position when he wrote:

The absence of dependable information on the

effect of obscene literature on human conduct

should make us wary. It should put us on the

side of protecting society's interest in

literature, except and unless it can be said that

the particular publication has an impact on action

that the government can control. (511)

Douglas then attacked the "common conscience of the

community" standard which was supported in Roth. He felt

that this standard will have the effect of allowing

capricious censorship. He wrote:

Any test that turns on what is offensive to the

community's standards is too loose, too capri-

cious, too destructive of freedom of expression

to be squared with the First Amendment. Under

that test, juries can censor, suppress, and

punish what they don't like, provided the matter

relates to "sexual impurity" or has a tendency

"to incite lustful thoughts." This is community
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censorship in one of its worst forms. (512)

Douglas also noted that the "prurient interest" test was no

more valid than any of the others. (513)

Douglas concluded his dissent in Roth by placing the

First Amendment in perspective. He argued:

The First Amendment, its prohibition in terms

absolute, was designed to preclude courts as well

as legislatures from weighing the values of speech

against silence. The First Amendment puts free

speech in the preferred position. (514)

He also saw fault in the historical outlook on obscenity

that the majority based much of its rationale on. He wrote:

. . there is no special historical evidence

that literature dealing with sex was intended to

be treated in a special manner by those who

drafted the First Amendment. In fact, the first

reported court decision in this country involving

obscene literature was in 1821. (514)

Douglas supported the expression/action distinction for

resolution of the controversy. (514) According to Douglas,

only if there were a hazardous effect that occurred as a

direct result of the material could the restriction be

justified. He concluded with the statement:

I would give the broad sweep of the First

Amendment full support. I have the same confi-

dence in the ability of our people to reject
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noxious literature as I have in their capacity to

sort out the true from the false in theology,

economics, politics, or any other field. (514)

The decision in Roth is of major importance. First,

the Court resolved a controversy which seemingly had been

left unanswered; namely that obscenity was not protected by

the First Amendment. This decision has been used as pre-

cedent for virtually all obscenity opinions since 1957.

Second, the Court attempted to establish a standard for

other courts and legislatures to use in formulating their

obscenity policies. Brennan articulated the Court's

attempt at defining obscenity as "that which appealed to

the prurient interest." Also, Brennan argued that

"contemporary community standards" should be used to deter-

mine what was obscene. This allowed for the closest

possible interpretation of obscene material in a particular

case. The case also finally overturned the Hicklin rule,

by noting that the material had to be taken as a whole, and

measured as it applied to the average person.

From Roth to Miller

In 1959, the case of Kingsley International Pictures

Corporation v. Regents of the University of the State of New

York, 384 U.S. 684 (1959) reached the U.S. Supreme Court.

This was the first major obscenity case to face the Court

since the Roth decision. A New York statute prohibited the
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showing of movies which depicted acts of sexual immorality

as acceptable. When a license was not granted by the

Regents, a suit was filed. The case was argued before the

Court, and the decision was announced on June 29. The

decision in this case was 9-0 for the appellant, Kingsley

Pictures. Justice Stewart wrote the majority decision, and

four concurring decisions accompanied it.

Justice Stewart argued in the majority opinion that the

actions of the Regents denied the First Amendment guarantees

of freedom of speech and of press. State law, according to

Stewart, could not deny the ability to advocate ideas, as he

wrote:

What New York has done, therefore, is to prevent

the exhibition of a motion picture because that

picture advocates an idea--that adultery under

certain circumstances may be proper behavior.

Yet the First Amendment's basic guarantee is of

freedom to advocate ideas. The State, quite

simply, has thus struck at the very heart of

constitutionally protected liberty. (688)

Justice Black, concurring, argued that the Supreme

Court is an ill-equipped Supreme Board of Censors, and that

it possessed no special qualifications for acting in this

regard. (690) Justice Frankfurter argued that this par-

ticular statute was illegitimate, and that the Court should
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have adopted a case-by-case approach to resolving the

controversy. (696) Justice Douglas, with whom Justice

Black agreed, argued that any censorship of motion pictures

was a prior restraint, which was unconstitutional. (697)

Justice Clark felt that this particular restriction in New

York was unconstitutionally vague and overbroad. (701)

Justice Harlan, with Justice Frankfurter and Justice

Whittaker, noted that the state had the legitimate right to

enact statutes which limit obscenity, but that this par-

ticular statute allowed for the restriction of material

which was not obscene. (707)

This case is important for two primary reasons. The

first is that the Court ruled that ideas could not be

restricted by state law under the First Amendment, as

applied to the states through the Fourteenth Amendment.

However, the Court fell short, in that there was no

description of where to draw the line between ideas and

obscenity. Second, the Court ruled in Kingsley that

majority views were not the only ones that may be repre-

sented. Even though the majority of the citizens in the

state may be opposed to adultery, the fact that a minority

wishing to espouse this idea existed justified allowing the

movie to be shown. This altered the Roth test, which has

only allowed majority ideas of this sort of protected

status.
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The next major decision reached by the Supreme Court

was in 1964, in Jacobellis v. Ohio, 378 U.S. 184 (1964).

Jacobellis, a movie house manager, was convicted under state

statute for showing an obscene movie, Les Amants. The

decision in this case was 6-3 in favor of Jacobellis, but

there was no majority because no majority of the justices

could agree on a particular set of reasons for their

decision. In such instances, the largest group of justices

who agree on a reason write a plurality opinion, and any of

the other concurring justices are allowed to voice their

opinion as well. Perhaps this case more than any other

exemplifies the confusion which the Court faced in dealing

with this problem. Six justices agree in the majority, and

there are three opinions written. Two dissenting opinions

are written in addition to these.

Justice Brennan, who wrote the plurality opinion with

Justice Goldberg, first argued that even though there was a

difficulty in establishing a difference between law and

fact, the Court must make an attempt in each of these cases

at determining whether or not the material in question was

obscene or not. Justice Brennan stated this principle,

arguing:

in obscenity cases, as in all others

involving rights derived from the First Amendment

guarantees of free expression, this Court cannot

avoid making an independent constitutional
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judgment on the facts of the case as to whether

the material involved is constitutionally pro-

tected. (190)

Brennan and Goldberg also restated the findings in Roth and

in Kingsley by arguing that, ". . . material dealing with

sex in a manner that advocates ideas, or that has literary

or scientific value or any other form of social importance,

may not be branded as obscenity and denied the constitu-

tional protection." (191) Brennan and Goldberg also argued

that the "community" that was supported in prior decisions

referred to the "national community" and not a local or

state community. (193-195) The plurality then, in effect,

argued that material must be utterly without value before it

could be censored.

Justices Black and Douglas again concurred on the

grounds that material may not be restricted under the First

Amendment. Justice White concurred without writing an

opinion. Justice Stewart felt that the material in question

was not obscene.

Chief Justice Warren and Justice Clark dissented in the

decision, arguing that the Roth decision required measuring

the "contemporary community standard" at the local level.

(200) They also supported a standard of ". . . whether

there is sufficient evidence in the record upon which a

finding of obscenity could be made." (202)
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This case is important because it determined that

material to be censored must be utterly without social

importance. This had the effect of lowering the number of

materials which could be censored. This case also began the

controversy over what the phrase "community standards"

meant. This case, at least for the moment, placed the level

at the national scope.

In 1966, another major obscenity case reached the

Supreme Court. A Book Named "John Cleland's Memoirs of A

Woman of Pleasure" et al. v. Attorney General of the

Commonwealth of Massachusetts, 383 U.S. 413 (1966) dealt

with a state statute which made the publication and distri-

bution of a book called Fanny Hill illegal. The book was

declared obscene under state law, and the publisher brought

action in state court. The court ruled 6-3 in favor of the

book. As in Jacobellis, the Court could not agree on a

reason for the decision. The plurality opinion was written

by Justice Brennan, with Chief Justice Warren and Justice

Fortas agreeing.

The decision began by outlining the three criteria the

Court has previously ruled must be met for the material to

be deemed obscene.

.. (a) the dominant theme of the material

taken as a whole appeals to a prurient interest in

sex; (b) the material is patently offensive

because it affronts community standards relating
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to the description or representation of sexual

matters; and, (c) the material is utterly without

redeeming social value. (418)

The trial court in this instance had acknowledged that the

material had some value, so the decision became relatively

easy to make.

Justice Douglas argued again that the First Amendment

gave no power to regulate ideas, only conduct. (433)

Justice Clark felt that the book contained no social

importance, and therefore was obscene and subject to state

regulations. (454) Justice Harlan noted that the material

may have no social value, and the State legislature could

still decide to censor the material under the First

Amendment. (459) Justice White agreed with this, arguing

that the state legislatures can censor material that they

wished to within the First Amendment. (462)

Memoirs did not alter the Roth test, but it did articu-

late the standards that must be met for a state to deem a

book obscene. Because of the lack of a majority, the impact

of this decision is minimal. However, this decision did

mark the point where the "utterly without redeeming social

value" test had its greatest support.

One of the unique cases of this era is Ginzberg v.

United States, 383 U.S. 463 (1966). Ginzberg was convicted

on charges of violating the federal obscenity statutes by

sending erotic material through the mails. The Supreme
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Court affirmed the conviction on a vote of 5-4. Justice

Brennan wrote the majority opinion, with which Chief Justice

Warren, Justices Clark, White, and Fortas agreed.

Justice Brennan began his opinion with the position

that the material might not be obscene on its own merits.

He sustained the conviction on the grounds that the

publisher was pandering, or conducting ". . . the busi-

ness of purveying textual or graphic matter openly adver-

tised to appeal to the erotic interest of their customers"

(Roth 495-6). Because of the mode of advertising, and the

locations from which the materials were sent, the Justices

felt that the publisher was guilty of violating the

obscenity statutes. Brennan concluded:

We perceive no threat to First Amendment guaran-

tees in thus holding that in close cases evidence

of pandering may be probative with respect to the

nature of the material in question and thus

satisfy the Roth test. (474)

Four dissenting opinions were written in Ginzberg.

Justice Black argued that there can be no legitimate

restrictions on freedoms of speech and press (476), and also

that the federal obscenity statute under which Ginzberg was

prosecuted was invalid on the grounds that the intent of the

law was changed by the Court. (477) Black then argued that

the material was not obscene and therefore should not have

been restricted in the first place. Justice Douglas argued
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that the First Amendment allows no restrictions on speech,

and that the material in question had some social value.

(482-492) Justice Harlan dissented because the material was

not hard-core pornography and therefore not subject to regu-

lation. (493) Justice Stewart dissented on the grounds

that the federal statute was illegitimate, and the

publisher's due process was violated in the process of the

Court's hearings. (498-501)

This case is important because it made the selling of

materials designed to titillate sexual desires illegal. It

had the effect of making the distribution of almost all

sexual materials illegal. This has a great deal of rele-

vance to the situation that will be described in Miller.

On the same day, the decision in Mishkin v. New York,

383 U.S. 502 (1966), was announced. This decision dealt

with a group of books published and distributed by Edward

Mishkin, in violation of New York's obscenity statutes. His

conviction was upheld by the U.S. Supreme Court on 6-3 vote.

Justice Brennan again wrote the majority opinion for the

Court.

Brennan's major argument in the decision was an

addition to the Roth guidelines on defining obscenity.

Brennan argued:

Where the material is designed for and primarily

disseminated to a clearly defined deviant sexual

group, rather than the public at large, the
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prurient-appeal requirement of the Roth test is

satisfied if the dominant theme of the material

taken as a whole appeals to the prurient interest

in sex of the members of that group. (508)

This decision has the effect of changing the Roth test

a small amount. After Mishkin, if a particular piece of

obscene literature appealed to the prurient interest in a

particular sexual minority, but not in any other group, it

could be restricted. This decision has the effect of

widening the amount of material which may be restricted.

The final major Court case prior to Miller was Stanley

v. Georgia, 394 U.S. 557 (1969). This case dealt with the

rights of an individual to possess obscene material in his

own home, given state laws against publication or distri-

bution of obscene material. Stanley's house was searched

under a search warrant for suspected gambling material.

During the search, officers found obscene films, and Stanley

was arrested under the state's obscenity laws. The Supreme

Court ruled that the state was wrong in both their search

and seizure and in the application of the obscenity law.

The decision was 9-0 for Stanley, with Justice Marshall

writing the majority opinion.

Marshall began his justification by arguing that Roth

and the other decisions dealing with obscenity concerned the

commercial distribution and publication of the material. He

then argued that none of these laws applied to the special
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situation of personal homes. Marshall wrote:

None of the statements cited by the Court in Roth

for the proposition that "this Court has always

assumed that obscenity is not protected by the

freedoms of speech and press" were made in the

context of a statute punishing mere private

possession of obscene material; the cases cited

deal for the most part with use of the mails to

distribute objectionable material or with some

form of public distribution or dissemination.

(560-1)

This final adaptation of the Roth doctrine concludes

the tracing of obscenity history. Left with these diverse

interpretations, the Court was constantly being asked to

resolve controversies which were adding exception after

exception to the original doctrines. It was four years

before the Court decided that the time had come to resolve

the dispute, hopefully permanently.
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CHAPTER IV

ANALYSIS OF ARGUMENT

Examples of rhetoric may be found in almost any con-

text. The field of legal communication is one context where

many different styles of writing and speaking may be

observed. Bitzer describes rhetoric as ". . . a mode of

altering reality, not by the direct application of energy to

objects, but by the creation of discourse which changes

reality through the mediation of thought and action." (7)

Supreme Court cases fall within this category for they

attempt to resolve disputes and change reality.

Chapter III examined what Bitzer would describe as the

"rhetorical situation" facing the court at the time of

Miller v. California, 413 U.S. 15 (1973). The justices, in

attempting to resolve the controversy dealing with

obscenity, faced many different problems created by the

diverse history of obscenity litigation. The decision in

Miller was an attempt to resolve this situation and

eradicate a major dispute. This chapter will analyze the

product of the Court's deliberation by breaking down the

arguments according to the Toulmin model, introduced in

Chapter I.

72
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The Toulmin Model

Stephen E. Toulmin, as explained in Chapter I is a phi-

losopher concerned with logic and systematic explanations,

rather than communication. However, his book, The Uses of

Argument, provides a great deal of insight into the argumen-

tative process of not only speakers, but anyone who uses

logic and argumentation.

Toulmin's major contribution to the communication field

is his argumentative model known as the Toulmin model. This

model provides a systematic pattern for the orderly layout

of individual arguments. The pattern is valuable to this

study because it allows arguments to be examined closely for

logical progression, consistency, and support. It also pro-

vides for examination of parts of arguments on their own, as

well as in their relation to the whole.

Toulmin defines a claim as an assertion or a statement

that a person makes knowingly and is willing to defend.

(97) In the model presented, the claim is "Russia would

violate the proposed ban on nuclear weapons testing." This

is a controversial statement which the author supposes to be

correct. In the context of this study, the claims will con-

sist of the arguments which Chief Justice Burger and Justice

Douglas make in support of their votes. Toulmin notes that

data are items of evidence to support the statement that the

author advances. (98) In the sample Toulmin diagram, the

datum is "Russia has violated 50 of 52 international
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agreements." This datum is presented to prove the claim

that the author supports is true. Justices, in Supreme

Court decisions, may use data from many fields, depending on

the type of case being adjudicated. The decision in Miller

is based on evidence presented from sociology, psychology,

criminal justice, as well as constitutional law. The third

part of the essential triad, the warrant, is the position

which proves that the data support the claim. (98) Similar

to a rationale, the warrant makes it clear to the audience

that the data proves the claim true. In the sample model,

the warrant is "past violations are symptomatic of probable

future violations." This makes it clear to the audience

that the data presented proves the claim true. In Miller,

the warrants will be both explicit and implicit. In several

instances, the warrants will come from previous court cases;

therefore, the analysis may include parts of cases other

than Miller.

The second part of the Toulmin model is made up of

three non-essential aspects. These aspects may be present

in the argument, but are not always noted. The first of

these is the backing, which is credentials designed to cer-

tify the position taken in the warrant (Ehninger and

Brockriede 45). In the sample diagram, the backing is "other

nations which has such a record of violations continued such

action." This, with the other example of backing, proves

that the warrant is true. The second part of this triad,
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the rebuttal, allows the author to place conditions on when

the claim may be true (Ehninger and Brockriede 45). It

argues that there is a certain time when the claim may be

true and notes that the claim may not be true at a certain

time as well. The sample model provides the rebuttal "the

claim is true unless the ban on nuclear weapons is signifi-

cantly different from the violated agreements." This gives

the claim validity unless the condition stated in the rebut-

tal is true. The third part of the triad, the qualifier

registers the degree of force which the author believes that

the claim has (Ehninger and Brockriede 45). The sample

Toulmin model notes that the author believes that the claim

is probably true. Qualifiers may provide a percentage of

times that the claim will be true, or be less quantitative

than a numerical risk.

The Facts of the Case

Miller was conducting a mass mailing campaign for

"adult" material when he was arrested for violation of

California obscenity statute. This statute, California

Penal Code 311.2 (a), stated:

Sending or bringing into state for sale or dis-

tribution; printing, exhibiting, distributing or

possessing within state (a) Every person who

knowingly: sends or brings or causes to be

brought, into this state for sale or
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distribution, or in this state prepares, pub-

lishs prints, exhibits, distributes, or offers to

distribute, or has in his possession with

intent to distribute or to exhibit or offer to

distribute, any obscene matter is guilty of a

misdemeanor . . . (Miller 16-17).

After a jury trial, he was convicted of distributing obscene

material. The Appellate department of the Superior Court of

the State of California affirmed the conviction without

opinion (Miller 17).

Miller had sent out five brochures advertising three

books, titled Man-Woman, Sex Orgies Illustrated, and An

Illustrated History of Pornography; and a film entitled

Marital Intercourse (Miller 18). Chief Justice Burger

described the materials by saying that they, ". . . con-

sist of pictures and drawings very explicitly depicting men

and women in groups of two or more engaging in a variety of

sexual activities, with genitals often prominently

displayed" (Miller 18).

The decision in the case was 5 to 4 for the State of

California. The decision ordered that the lower court

ruling be vacated and the case remanded back to the Superior

Court for retrial with the new standards set up in the

decision. Chief Justice Burger wrote the majority opinion,

with Justices Rhenquist, Powell, Blackmun, and White concur-

ring. Justice Douglas wrote a detailed dissenting opinion,
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both with arguments against the majority opinion and

arguments of his own supporting his position. Justice

Brennan, with Justices Stewart and Marshall, dissented

claiming that the California statute was overbroad.

Brennan's dissent does not go into detail and therefore will

not be included in the analysis.

This chapter will be divided according to the major

argument which is being made by one of the justices. The

argument will be traced through the decision, but then will

be broken down according to the parts of the Toulmin model.

The argument then will be evaluated, and conclusions drawn.

Burger's First Argument

The first argument Chief Justice Burger made was that

obscene speech is not protected by the First Amendment.

Burger wrote:

This Court has recognized that the States have a

legitimate interest in prohibiting dissemination

or exhibition of obscene material when the mode

of dissemination carries with it a significant

danger of offending the sensibilities of

unwilling recipients or of exposure to juveniles.

(14-15)

This idea affirmed both the concept that obscene material

may be regulated and that the mode of dissemination may be

crucial in determining the degree of protection of that
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material. The statement also qualified the ability of any

state to regulate obscene material, in that, only when there

was a danger of offense may the material be censored.

Burger then cited Roth v. United States, 354 U.S. 476

(1957), as further proof of his position. The Court in Roth

articulated two reasons proving that obscenity may be regu-

lated. The first of these was that there was no historical

base for obscenity being protected. Brennan wrote in Roth,

as cited by Burger in Miller that:

All ideas having even the slightest redeeming

social importance--unorthodox ideas, contro-

versial ideas, even ideas hateful to the

prevailing climate of opinion--have the full pro-

tection of the (First Amendment) guaranties,

unless excludable because they encroach upon the

limited area of more important interests. But

implicit in the history of the First Amendment is

the rejection of obscenity as utterly without

redeeming social important. (20)

Burger then presented the second reason for restricting

obscene material. Burger argued that the obscene material

is not essential to the search for truth. Citing

Chaplinsky v. New Hampshire, 315 U.S. 568 (1942), Burger

noted that the interests in banning the material outweighed

the interest in making the material available. The Court

in Chaplinsky noted:
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. . . there are certain well-defined and nar-

rowly limited classes of speech, the prevention

and punishment of which have never been thought

to raise any Constitutional problem. These

include the lewd and obscene . . . It has

been well observed that such utterances are no

essential part of any exposition of ideas, and

are of such slight social value as a step to

truth that may be derived from them is clearly

outweighed by the social interest in order and

morality. (571-572)

Beginning the second section of the opinion, Burger

declared, "This much has been categorically settled by the

Court, that obscene material is unprotected by the First

Amendment." (23) Burger then qualified this statement, by

noting that there needed to be limits on the restrictions.

He wrote:

We acknowledge, however, the inherent dangers of

undertaking to regulate any form of expression.

State statutes designed to regulate obscene

materials must be carefully limited. See

Interstate Circuit, Inc. v. Dallas, supra at

682-685. As a result, we now confine the per-

missible scope of such regulation to works which

depict or describe sexual conduct. This conduct
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must be specifically defined by the applicable

state law, as written or authoritatively

construed. (23-4)

Analysis

This information centers around the claim that

obscenity should not be protected under the First Amendment.

This claim is a priori to the the others in the decision,

since protected speech would require no other regulatory

standards. Burger makes this claim with the use of two

data. The first datum is that history supports the idea

that obscenity should not be protected under the First

Amendment. Burger, in researching the case and its

Constitutional questions, finds that the Supreme Court had

consistently taken the position that obscene material could

be regulated. He cites several cases in support of this

stand.

The warrant for this claim is not stated in the

opinion. It can be inferred, however, that the warrant is

that precedent should be relied upon in cases dealing with

similar principles. The assumption of the Court is that

previous Court decisions are correct, at least until

another situation arises and different conclusions are

reached. In the Court's history, as Burger notes, Courts

have consistently felt that obscenity should not be
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protected. In Miller, the Court agrees and relies on the

warrant of stare decisis in its decision.

Burger makes a qualifier in his statement that

obscenity should not be protected. He notes that because

of the dangers in restricting the freedoms guaranteed in the

First Amendment, the decision should allow only restrictions

of material depicting or describing sexual conduct. (23-4)

The Chief Justice also limits his claim to material clearly

defined by applicable state law. (23-4)

The backing in this instance comes from the history of

obscenity decisions in general, and Roth and Chaplinsky spe-

cifically. Burger cites these two cases as providing the

historical support for his data. Supreme Court decisions

are generally made using adequate reasons and sufficient

support material, so no further backing is necessary.

The second datum Burger uses is that there is no social

interest in the obscene material being protected. Burger

cites Chaplinsky in arguing that the interests of the state

in protecting the public from the material outweigh the

interests in the publication of the material. There is no

explication of the interests for either side other than the

reference to social and moral order. There is no quan-

tification of how much these interests will be violated by

the obscene material, nor is there qualification of the

interests other than the naming of them.
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The warrant in this instance is unstated as well. The

warrant is that interests should be balanced, and the side

with the greater importance should be upheld. This requires

a thorough detailing of the interests of each side and a

weighing of the two sides to determine the more important.

There is no qualifier presented for this argument, so

it can be assumed that the Court uses this balancing test

for all questions and disputes dealing with obscenity.

There is also no backing or support for the warrant other

than the fact that the prior case used the same test. The

rebuttal for this argument is that if the publisher's

interest in making the material available outweighs the

state's interest in restricting it, the claim would not be

true. This allows a publisher of obscene material a chance

to prove that the material has some worth and therefore not

restrictable.

It is most enlightening in this instance to analyze the

data and the warrants in order to determine the validity of

the claim that obscenity should not be protected. The first

datum is the idea that history supports the position. The

fact that history supports a position does not always prove

that the position is justified. Some historians support

President Truman's use of the atomic bomb on Hiroshima and

Nagasaki, but that certainly does not prove that the use of

the bomb would be justified in a war today, given the

current political and ecological makeup of the world. The
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situation in the latter scenario has changed since the

1940's and made the decision a different one. The situation

with obscenity could have changed as radically, but this can

only be determined by an in-depth study of the pertinent

information, such as the possible effects of viewing

obscenity and the potential ramifications of allowing cen-

sorship of the material. This cannot be determined by

reliance on past doctrines without proof that the body of

knowledge or the situation in the world has not changed

since the formulation of the original doctrine.

It is also questionable as to what the historic intent

of the framers of the Constitution was. Even assuming that

the decisions of the Supreme Court historically have sup-

ported the position that obscenity should be restricted, it

is unclear as to whether the writers of the Constitution

intended for obscenity to be excluded from the protections

of the First Amendment. Wessling writes:

From an historical analysis, it appears that

neither at common law, nor at the time of

ratification of the First Amendment, was

possession, or sale of what has been deemed

obscene ever considered a crime or subject to

governmental regulations. (52)

There is also the potential that the data could have

been incorrect in the first decision. Justices often

reverse themselves in later decisions, proving that the
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Court is not infallible. The potential that the decision

was incorrectly arrived at justifies reexamination of the

problem, especially given the fact that the case involves

the potential incarceration of an individual and the legit-

imacy of a state law which potentially could influence many

more individuals.

Burger supports the position that since there is no

social importance in allowing obscenity to be published,

suppression of the material is justified. There are clear

problems with this rationale. The first is that the First

Amendment does not qualify the freedoms that it guarantees.

The Constitution does not state that "Congress shall make no

law abridging the freedom of speech or of the press, unless

the material has no social importance." The dichotomy

between material with social relevance and material with no

social importance is created by the interpretations of the

justices and not by the Constitution itself.

The questions involved with the use of the phrase

"social importance" are substantial. Although the Court

attempts to allow communities to determine what material has

importance and what material does not, the fact still

remains that the value of a certain item differs from person

to person. As Rodric Schoen writes:

Once freedom to speak, to publish, to read, to

view is limited to freedom to speak, to publish,

to read, to view something of value, the freedom
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enjoyed depends on the subjective definition of

value, a judgment made by others, be they jurors

in Georgia, state appellate judges, or Justices

of the United States Court. (590)

This standard of social value has the effect of amending the

First Amendment. It carries with it a nuance of accept-

ability, the mandate that all material must be approved by

a board of censors before it enjoys the freedoms guaranteed.

As Schoen concludes:

.. limiting the protection of the first

amendment to expression that has value or impor-

tance introduces a mischievous and subjective

standard which could destroy the first amendment.

When freedom of expression means only freedom to

express what others may judge to have value or

importance, the freedom enjoyed is purely

contingent, which seems the precise status of

obscenity under the first amendment. (577)

The Toulmin analysis in this instance proves that there

is another aspect lacking in Burger's argument. No evidence

is presented in the opinion which proves that obscenity has

no social value. Burger, in arguing that there is no social

value in the obscene material, does not provide any data in

support of his position. Burger supports the balancing test

for the weighing of interests and asserts that the slight

social interest in the obscene material is outweighed by the



86

state's interests in restricting the material. The lack of

evidence for this assertion is readily apparent.

In sum, the lack of adequate data suggests that the

claim is not sufficiently supported. While Chief Justice

Burger makes a well-written attempt to justify his

conclusions, this claim in Miller is not supported with

enough solid data to prove the majority's position.

Burger's Second Argument

The second major argument that the Court made in Miller

is that the standard for determining what material is

obscene should be changed. After Memoirs v. Massachusetts,

383 U.S. 413 (1966), the Court defined material as obscene

when:

(a) the dominant theme of the material

taken as a whole appeals to a prurient interest

in sex; (b) the material is patently offensive

because it affronts contemporary community

standards relating to the description or repre-

sentation of sexual matters; and, (c) the

material is utterly without redeeming social

value (Miller 21).

The Court in Miller argued that this standard is inadequate

because it required the prosecution to prove that there is

absolutely no worth to the material before it could be

censored. Burger wrote:
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. . . even as they repeated the words of Roth,

the Memoirs plurality produced a drastically

altered test that called on the prosecution to

prove a negative, i.e., that the material was

"utterly without redeeming social value"--a

burden virtually impossible to discharge under

our criminal standards of proof. (22)

Burger concluded his summary of the past interpretations of

the Court by arguing:

Apart from the initial formulation in the Roth

case, no majority of the Court has at any given

time been able to agree on a standard to

determine what constitutes obscene, pornographic

material subject to regulation under the States'

police power. (22)

Burger then attempted to define the standards for

determining what material is obscene. He accepted the first

two criteria defined in Memoirs and refined the third test.

He wrote:

A state offense must also be limited to works

which, taken as a whole, appeal to the prurient

interest in sex, which portray sexual conduct in

a patently offensive way, and which, taken as a

whole, do not have serious literary, artistic,

political, or scientific value. (24)



88

He then justified the new test as meeting the requirements

of the First Amendment, as he wrote:

If a state law that regulates obscene material is

thus limited, as written or construed, the First

Amendment values applicable to the States through

the Fourteenth Amendment are adequately protected

by the ultimate power of appellate courts to con-

duct an independent review of constitutional

claims when necessary. (25)

Burger then made the disclaimer that it was not up to the

Supreme Court to propose standards for the state legis-

latures, but he did make the following suggestions for what

could be considered sexual conduct that could be regulated:

. . . (a) Patently offensive representations

or descriptions of ultimate sexual acts, normal

or perverted, actual or simulated. (b) Patently

offensive representations or descriptions of

masturbation, excretory functions, and lewd

exhibition of the genitals. (25)

Burger then gave an example of sexual depictions that would

be justifiable as meeting his new standard. He noted that

medical textbooks would be justified in depicting sexual

conduct if they pictured the conduct for the purpose of edu-

cating the student. (26) He again noted that the courts

would have to resolve the inevitable questions of what

material would be permissible when he wrote:
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In resolving the inevitably sensitive questions

of fact and law, we must continue to rely on the

jury system, accompanied by the safeguards that

judges, rules of evidence, presumption of the

innocence, and other protective features pro-

vide, as we do with rape, murder, and a host of

other offenses against society and its indi-

vidual members. (26)

Burger then tried to define obscenity in such a way as to

make it clearer to the states what material could be

restricted. He noted that only "hard-core" material would

be restrictable. He wrote:

Under the holdings announced today, no one will

be subject to prosecution for the sale or exposure

of obscene materials unless these materials depict

or describe patently offensive "hard-core" sexual

conduct specifically defined by the regulating

state law, as written or construed. We are

satisfied that these specific prerequisites will

provide fair notice to a dealer in such materials

that his public and commercial activities may

bring prosecution. (27)

Burger concluded this section of the decision by noting

that, while the standard articulated may not be perfect, it

would be wrong to attempt to evade the duty of the Court.

He wrote:
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This may not be an easy road, free from diffi-

culty. But no amount of "fatigue" should lead

us to adopt a convenient "institutional"

rationale--an absolutist, "anything goes" view

of the First Amendment--because it will lighten

our burdens. "Such an abnegation of judicial

supervision in this field would be inconsistent

with our duty to uphold the constitutional

guarantees." Brennan in Jacobellis v. Ohio, supra

at 187-88 (Miller 29).

Burger, later in the Miller decision, argued that the First

Amendment only protects material with serious literary,

artistic, political, or scientific value. He noted:

The First Amendment protects works which, taken

as a whole, have serious literary, artistic,

political, or scientific value, regardless of

whether the government or a majority of the

people approve of the ideas these works repre-

sent. "The protection given speech and press

was fashioned to assure unfettered interchange of

ideas for the bringing about of political and

social changes desired by the people," Roth v.

United States, supra, at 484 (Miller 34-5).

As further justification of his standard, Burger contended

that the history of the First Amendment and obscenity
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litigation proved that the new standard was acceptable.

Burger concluded:

There is no evidence, empirical or historical,

that the stern 19th century American censorship

of public distribution and display of material

relating to sex, see Roth v. United States,

supra, at 482-485, in any way limited or affected

expression of serious literary, artistic, poli-

tical, or scientific ideas. (35)

Analysis

There are two claims in the argument concerning the

standards on what material would be deemed obscene. The

first is the "utterly without redeeming social value" test

should be rejected. Burger supports this claim with the

datum that this standard allows for too few prosecutions for

violation of obscenity statutes. Burger claims that the

standard places an unworkable burden on states wishing to

restrict obscene material. There is no empirical support

for this statement, only the assessment of the Chief

Justice.

The warrant for this first claim is that fewer prose-

cutions justifies changing the standard of the Court. This

warrant requires backing because it is not readily apparent

why the Court would want more prosecutions. However, there

is no backing in the decision. Burger provides no
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rationale for the idea that more prosecutions are good. The

only extrapolation which can be made is that since obscenity

has no social importance, there should be more prosecutions.

Again, however, there is no support for this position.

The problem with this claim is that the datum and the

warrant are presented without any support. The datum which

supports the claim does not have any quantification as to

how many prosecutions have been eliminated as a result of

the Memoirs standard. It is easily seen from the large

number of cases involving obscenity that there are a number

of prosecutions which take place.

There is also a question of what is meant by "proving a

negative." All prosecutions in the United States are based

on the idea that the defendant is innocent until proven

guilty. This is especially true in all obscenity cases

because it is up to the plaintiff to prove that the material

is not protected by the First Amendment. Schoen notes:

... an obscenity prosecution is always

essentially negative, regardless of definitional

elements, for the prosecution, civil or criminal,

always seeks to establish that the challenged

material is not protected by the Constitution.

(576)

It is also important to note that the ultimate decision

in all obscenity trials is left up to a jury or a judge.

Regardless of the standard employed, a judge or jury will
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still determine whether or not the material is obscene. The

criteria are very personal, varying from jurisdiction to

jurisdiction. Schoen concludes:

Mindful of the typical obscenity proceeding,

where the challenged material is physically

present in the court for all to examine, the

Court's reason for rejecting the Roth "redeeming

social value" test is singularly unpersuasive.

(576)

The warrant also has no support. Chief Justice Burger,

in supporting the position that more prosecutions are a

beneficial goal, gives no rationale for the argument. If

there is no reason for restricting obscene material, then

this warrant is denied. The Court in Miller gives no such

reason, except for those examined earlier in this chapter.

Those reasons did not provide adequate reasons for the cen-

sorship of the material, so there is no support for the

warrant that more prosecutions are a defendable goal.

The second claim which Burger makes as part of his

second major argument is that the standard for determining

the obscenity of a particular selection is whether or not

the material has "serious literary, artistic, political, or

scientific value" (the SLAPS test). Burger supports this

test as the way which courts and state legislatures should

define obscenity. This is supported with the datum that the

SLAPS test will more fairly discriminate between material
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which should have First Amendment protection and material

which has serious literary, artistic, political, or scien-

tific value is protected by the First Amendment. Burger

argues that since the First Amendment is not absolute, and

since obscene material is not protected speech, the SLAPS

test will determine the legality of the material in question.

There are several problems with this position. The

first is that there is no quantitative or qualitative sup-

port for the idea that the SLAPS test discriminates between

protected and non-protected speech. Burger asserts that the

First Amendment was intended to protect speech which had

some value, but as earlier examination indicates, there is

no historical support for this idea. Also, the position

that the First Amendment has some limits is not proven.

It is also unclear as to how the SLAPS test differs any

from the earlier standards. The Court intended to eliminate

the leniency of the "utterly without redeeming social value"

test by setting up the SLAPS test. There are, however,

uncertainties with the wording of the new standard. The

Court did not indicate the meaning of the word "serious."

Schoen argues:

it ("serious") requires a wholly sub-

jective reaction by the individual who must make

the assessment. Unless the defense admits that

the challenged material is not "serious," only
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personal and subjective judgments govern this

issue. (576)

This subjectivity is true of the other words in the new

test as well. It is left up to the judge or jury as to

whether the material fits into one of the categories arti-

culated by the Court in Miller. The change is merely one of

listing the areas into which the material might be valuable.

Even then, it is left up to the individuals evaluating the

material to interpret what these terms mean. Lynch argues:

The difference between the two standards at first

appears to be great, but at the trial level it may

be very small to the average juror whose reactions

to viewing "hard core" pornography are

instinctive. . . . It is indeed difficult to

offer a work which would fit one standard but not

the other. (100)

This is proven true in the Court's example of medical text-

books as a obscene material which would have scientific

value. It is unlikely that any court would convict a

publisher of a medical school text for violation of

obscenity statutes under any standard. Under both tests,

it is left up to the court to determine the legitimacy of

the material.
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Burger's Third Argument

The third and final major argument in Miller was that

community standards should be used instead of a national

standard for determining obscenity. Burger began this

section of the opinion by arguing that, while there is a

national First Amendment, there should not be a national

standard for determining what material is obscene. Burger

argued:

Under a National Constitution, fundamental First

Amendment limitations on the powers of the States

do not vary from community to community, but this

does not mean that there are, or should or can be

fixed, uniform national standards of precisely

what appeals to the prurient interest" or is

"patently offensive." (30)

Burger reasoned that the United States was too large for the

legitimate determination of a uniform national standard for

obscene material, even if there were a movement for one.

Burger wrote:

our Nation is simply too big and too

diverse for this Court to reasonably expect that

such standards could be articulated for all 50

States in a single formulation, even assuming the

prerequisite consensus exists. (30)

Burger felt that traditionally, the local jury was allowed

to interpret the laws in effect in the jurisdiction. He
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argued that this should be no different in obscenity,

because of the difficulty in formulating a national stan-

dard. He wrote:

The adversary system, with lay jurors as the

usual ultimate factfinders in criminal prose-

cutions, has historically permitted triers of

fact to draw on the standards of their community,

guided always by limiting instructions on the

law. To require a State to structure obscenity

proceedings around evidence of a national com-

munity standard" would be an exercise in

futility. (30)

Burger then noted that nothing in the First Amendment

required juries to consider a hypothetical national standard

for determining what material is obscene. (31-2) He then

cited Chief Justice Warren's dissent in Jacobellis, where

Warren noted:

It is my belief that when the Court said in Roth

that obscenity is to be defined by reference to

"community standards," it meant community

standards--not a national standard, as is some-

times argued. I believe that there is no

provable "national standard" . . . . At all

events, this Court has not been able to enunciate

one, and it would be unreasonable to expect local

courts to divine one. (200)



98

Burger then made the argument that people in the United

States have different tastes in material and different

perceptions of what material is obscene. He stated:

It is neither realistic nor constitutionally

sound to read the First Amendment as requiring

that the people of Maine or Mississippi accept

public depiction of conduct found tolerable in

Las Vegas, or New York City. (32)

Burger summed up the Court's opinion by stating: "We hold

that the requirement that the jury evaluate the materials

with reference to 'contemporary standards of the State of

California' serves this protective purpose and is constitu-

tionally adequate." (33-4)

Analysis

The claim embodied in this argument is that "community

standards" should be used to define obscene material.

Burger argues that the Court should not use a national stan-

dard as previous Court Decisions had indicated. He

clarifies the intent of the previous decisions by arguing

that they had actually referred to local communities, as

opposed to the "national" community.

Burger uses two lines of data to prove the claim true.

The first of these is that national standard is unworkable.

:Burger notes that because of the diverse interests in

interpretations of obscene material, a national standard
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would not represent the interests of the people. He also

notes that because of these different views, the standard

probably could not be defined.

The warrant in this instance is that unworkable stan-

dards should be rejected. Logically, this does seem to

make sense. If it is true that national standards are

unworkable, then they probably should not be used. However,

this line of analysis is necessary, but not sufficient.

Even if it is true that national standards are unworkable,

this fact does not itself justify the "community standard"

reasoning.

Another problem with this position is the lack of quan-

titative data or analysis present in the opinion. There is

no support provided for the assumption that national stan-

dards are unworkable, either at the empirical or historical

levels. Burger makes the argument, but the datum does not

support the conclusions.

The second datum supporting this major argument is that

the community standards assessment would better define what

material is obscene. Burger argues that because there are

less people in a particular area, it is easier to determine

what "obscene" means. The warrant for this datum is that

standards which better define obscenity should be used. As

with the first datum, the warrant makes logical sense.

There are several problems with the "community stan-

dards" test. First, there is no definition of what
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constitutes a community. Nowhere in the opinion did the

Court articulate what level should determine the obscenity

of a particular item, leaving it up to the states and

localities to interpret the findings.

It is also difficult to see how the community standard

is any more definitive than the national standard. Given

the fact that no level of community is defended in the

opinion, the Court does little to reduce the uncertainty.

Schoen writes:

... allowing the trier of fact to decide the

question of obscenity by reference to state or

lesser geographic community standards is scarcely

less elusive or abstract. . . . The problem is

not so much what standard might be articulated but

rather the process by which the standard is

illuminated by the contending parties in an

adversary proceeding. . . . How does any judge

alone or panel of jurors divine the contemporary

standards of the relevant community? In a village

of 100, a town of 10,000, a city of 100,000, a

metropolis of 1,000,000, or a state of 10,000,000.

(580-81)

Another problem with this standard is that of defining

the single community standard. People in a community have

different opinions, and it would be almost impossible to

arrive at a standard for the community. The community is no
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easier to define than the nation, as Schoen concludes:

State or local community standards may seem more

manageable, but in truth they are not, if con-

sensus or certainty on a single standard for the

relevant community, nation, state, county, or

town is sought. (582)

The final problem with the community standard test is

that it results in varying interpretations of the First

Amendment. If it is left up to the community to define

obscenity, and the various communities are so diverse, then

the inevitable result is different interpretations will

result in a patchwork of varied interpretations. The only

way to guarantee that First Amendment protections will apply

to all persons equally is to employ a national standard, as

Schoen concludes:

First Amendment rights are individual rights and

should be enjoyed to their full extent by each

citizen wherever he resides, undiminished by the

variables of local diversity and determined by a

reliable national standard. An the only body

capable of providing a reliable national standard

for judging obscenity and simultaneously marking

out, case by case, the boundaries of the first

amendment is the United States Supreme Court.

(584)
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It is clear that the positions of the majority are pre-

sented somewhat in accordance with Toulmin's model. One of

the characteristics of Supreme Court arguments, at least in

Miller, is that the warrant is often not mentioned. It is

left up to the audience to determine what the underlying

premise in the argument is. There is also a lack of quan-

tified support for most of the data presented in the

opinion. For the most part, the majority opinion in Miller

does not provide any empirical support for the assumptions

on which Chief Justice Burger bases his decision. This may

be explained by the fact that Supreme Court decisions are

assumed to be based upon adequate reasons, so there is no

need for the empirical support to be included in the

opinion. For a study of this type, however, the support is

necessary for the decision to have argumentative validity.

Examination of the arguments of the majority in Miller

suggest that Burger does not use adequate proof for his

positions. The reasons which the Chief Justice uses for his

position on obscenity not being protected by the First

Amendment are not sufficient to warrant restrictions. The

evidence which Burger uses does not justify the exception to

the First Amendment that the Miller Court supports. Also,

the standards that Burger introduces for the definition of

obscenity are not shown to be the standards established by

previous Court decisions.
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Douglas's Dissenting Arguments

Justice Douglas based his dissent on two major

arguments, either of which would justify his decision.

The first of these arguments was that obscenity statutes are

unconstitutionally vague. Douglas began his dissent by

saying that, "The Court has worked hard to define obscenity

and concededly has failed." (37) He then traced the

various definitions that the Court has used to describe

obscenity between Roth and Miller as proof of the position

that the word could not be adequately defined. He concluded

his description of the various definitions of obscenity by

stating:

the First Amendment makes no such

exception from "the press" which it undertakes to

protect nor, as I have said on other occasions, is

an exception necessarily implied, for there was no

recognized exception to the free press at the time

of the Bill of Rights was adopted which treated

"obscene" publications differently from other

types of papers, magazines, and books. So there

are no constitutional guidelines for deciding what

is and what is not "obscene." (40)

Douglas also argued that there was no fair warning in

the obscenity laws of the various states. He pointed out:

Under the present regime--whether the old stan-

dards or the new ones are used--the criminal law
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becomes a trap. A brand new test would put a

publisher behind bars under a new law improvised

by the courts after the publication. That was

done in Ginzberg and has all the evils of an

ex post facto law. (41)

He continued the fair warning position by noting that, "In

any case--certainly when constitutional rights are

concerned--we should not allow men to go to prison or be

fined when they had no 'fair warning' that what they did was

criminal conduct." (42) The impact of this is noted by

Douglas, when he argued, "To send men to jail for violating

standards they cannot understand, construe, and apply is a

monstrous thing to do in a Nation dedicated to fair trials

and due process." (43-44)

Douglas then began to attack the majority decision on

his second set of grounds. He felt that the decision

violated the First Amendment by allowing censorship of

materials that could be considered speech. Douglas defined

his interpretation of the decision's effect, when he noted:

The idea that the First Amendment permits

government to ban publications that are

"offensive" to some people puts an ominous gloss

on freedom of the press. That test would make it

possible to ban any paper or any journal or

magazine in some benighted place. (44)
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The impact of the infringements on First Amendment freedoms

was explained by Douglas:

To give the power to the censor, as we do today,

is to make a sharp and radical break with the

traditions of a free society. The First

Amendment was not fashioned as a vehicle for

dispensing tranquilizers to the people. Its

prime function was to keep debate open to

"offensive" as well as to "staid" people.

(44-45)

Douglas then argued that the distinction that the Court made

in allowing restrictions on obscene material is arbitrary.

He pointed out that much of what is promulgated in present-

day society is not worthwhile speech, when he noted:

As is intimated by the Court's opinion, the

materials before us may be garbage. But so is

much of what is said in political campaigns, in

the daily press, on TV, or over the radio. By

reason of the First Amendment--and solely

because of it--speakers and publishers have not

been threatened or subdued because their thoughts

and ideas may be "offensive" to some. (45)

Douglas's final position is that the decision in Miller

is violative of the First Amendment because it allows

unequal protection of the freedoms of speech and press.

Douglas argued that the community standard aspect of the
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decision allowed for arbitrary punishment of certain

materials. He wrote:

How can we deny Ohio the convenience of

punishing people who "annoy" other and allow

California power to punish people who publish

materials "offensive" to some people is difficult

to square with constitutional requirements. (46)

Douglas concluded his argument by suggesting that a consti-

tutional amendment would be required if the Court wished to

allow censorship. He finally argued:

I do not think we, the judges, were ever given

the constitutional power to make definitions of

obscenity. If it is to be defined, let the

people debate and decide by a constitutional

amendment what they want to ban as obscene and

what standards they want the legislatures and the

courts to apply. (46)

Analysis

Douglas's arguments can be characterized into two

claims. The first claim is that obscenity statutes should

be overturned because of vagueness. Douglas provides one

piece of datum to support his claim. The datum for this is

that there is no definition of obscenity. He provides

examples from several court cases proving that there has

been no consistently accepted definition of obscenity. The
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warrant in this instance is that statutes without adequate

definition should be declared vague, and therefore, uncon-

stitutional.

This argument is relatively sound. Douglas provides

some support for his position that there have been many

interpretations of obscenity, therefore supporting the

datum. The uncertainty arises in the interpretations of the

warrant, but Douglas provides some rationale for this as

well. He cites previous decisions dealing with issues other

than obscenity as proving why statutes which used unde-

finable terms are unconstitutional. This backing comes from

Coates v. City of Cincinnati, 402 U.S. 611 (1971), where the

Court ruled that a statute which set up an unascertainable

standard of action was unconstitutional. The backing pro-

vides the empirical data for the warrant. With data and

warrant supported, the claim stands as a valid argument.

The second claim which Douglas makes in his dissent is

that the Miller decision and its tests violate the First

Amendment. Douglas provides two lines of data to support

this position. The first line of data is that the decision,

in ruling that obscenity is not protected by the First

Amendment, allows for censorship. Douglas argues that any

restraint on obscene material violates the absolute

interpretation of the First Amendment which he supports.

This absolute interpretation is important because Douglas

does not argue that the material has some social importance.
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He feels that the guarantees in the First Amendment apply to

all materials, not just the ones that are socially relevant.

The warrant in this case is that censorship of material is

violative of the First Amendment. This warrant is based on

Douglas's absolutist view of the First Amendment, not on the

opinion of the majority which feels that the freedoms of

speech and press should only be applied to materials which

have some social importance. This warrant, however, at

least has the wording of the First Amendment as its support.

Since it is so difficult to interpret the intent of the

framers of the Constitution, Douglas argues that we should

base our interpretations on the result of their work, the

actual wording of the phrase "Congress shall make no

law . . ." Since the actual history of First Amendment

cases does not support the fact that the framers intended to

exclude obscenity from the protections of freedom of speech

and press, it can be argued that Douglas's interpretations

are more accurate than the majority.

The second datum which Douglas uses is that the

"community standards" part of the opinion will result in a

lack of uniformity in definitions of obscenity. Douglas

notes that this will result in a particular publication

potentially being deemed obscene and therefore unprotected

in one jurisdiction, and being deemed speech in another area

and therefore protected. Douglas argues that the First

Amendment is national in scope and therefore national in its
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protections. The warrant in this instance is that lack of

uniformity is unconstitutional, violating the First

Amendment. This warrant is where the argument is unclear,

because it is again uncertain what the First Amendment pro-

tections refer to. The Fourteenth Amendment certainly has

been interpreted to mean that no state can enact a law which

violates the freedoms of speech and press as guaranteed in

the First Amendment. It is uncertain whether one state

defining obscenity would violate the First Amendment if

another state defined it differently.

It is clear that the First Amendment is national in

scope, but its prohibitions also would seem to apply to

lesser governments as well. Since the application of the

First Amendment's guarantees to the states, it is arguable

that the protections would apply in obscenity situations as

well. The difference of opinion between the majority and

the dissenting justices would rest in the interpretation of

what material the First Amendment protects. If the material

falls under the scope of "speech" and "press" as these terms

relate to the First Amendment, then the states could not

constitutionally restrict the publication of obscene

material. If the material is not "speech" or "press," then

the states can constitutionally restrict the material which

the various legislatures would deem obscene. As argued

earlier in this chapter, it is clear that the line drawn



between speech with social importance and speech without any

redeeming social value is very artificial. Schoen notes:

Considering the favored position accorded to

freedom of expression by many past decisions

of the Court, national uniformity in the

interpretation of first amendment rights is

considerably more important than bending the

Constitution to accommodate local attitudes and

judgments on the prurient interest, patent

offensiveness, and serious value of material

concerned with sex. (584)

This analysis concludes that the dissenting arguments

have more argumentative validity than the majority

arguments. In general, the warrants and data have more

evidentiary support and backing in the dissenting arguments

than in the majority. The remaining question to be answered

is "What is to be done?" which will be answered in

Chapter V.
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CHAPTER V

CONCLUSIONS AND RECOMMENDATIONS

The analysis conducted in Chapter IV studied the

argumentative validity of Chief Justice Burger's majority

opinion and Justice Douglas's dissenting opinion in the

Supreme Court case of Miller v. California. The purpose of

this chapter is threefold. First, the findings of the pre-

vious chapter will be summarized. Second, the conclusions

of the analysis of the arguments presented in Miller will be

reviewed, and the justifiable portions will be used for the

developing of a workable solution to the obscenity problem.

Finally, recommendations will be made for future research in

the area of obscenity.

Chief Justice Burger presented three major arguments in

behalf of his decision. First, he argued that obscenity

should not be protected under the First Amendment's guaran-

tees of freedom of speech and press. In support of this

finding, he cited Roth v. United States and Chaplinsky v.

New Hampshire as precedent for these findings. He noted

that obscenity had no social importance and that the First

Amendment was formulated for the protection of ideas with

some social relevance. Burger also argued that the "utterly

without redeeming social value" test should be rejected and

112



113

replaced with the "lacking serious literary, artistic, poli-

tical, or scientific value" test. Burger found that the

former test created a burden which was too heavy for the

prosecution of obscene material. Burger also found that

"contemporary community standards" should be used for the

determination of what material was obscene, as opposed to

"national standards" which had previously been supported.

Burger argued that a "national standard" was too difficult

to determine and that community standards would better

define "obscenity."

In his dissent, Justice Douglas had two major

arguments. The first of these was that obscenity statutes

were vague and unconstitutional. He based this argument on

the premise that there were not any consistently accepted

definitions of obscenity and that the vagueness of the term

"obscenity" violated the due process guarantees of the

Fourteenth Amendment. Douglas also argues that the

obscenity statutes violated the First Amendment's guarantees

of free speech and press. He supported this finding by

noting that the decision allowed censorship, which

restricted free speech and press. He also pointed out that

the community standards finding of the majority allowed for

inconsistent applications of the First Amendment, which

should be national in scope.

This study concludes that the arguments presented by

Chief Justice Burger were lacking in evidentiary support for
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the data and warrants on which he based his decision. While

believing that history supported the restriction on obscene

material, Burger provided no evidence for the precept that

obscene material was historically exempted from the First

Amendment's protections. Burger also provided no support

for the delineation that obscenity had no social importance

or that the First Amendment applied only to material with

that importance.

The Chief Justice also was not justified in changing

from the "utterly without redeeming social value" test.

Burger did not reduce any of the vagueness of the test with

the new test he supported. Also, there was a substantial

lack of data supporting Burger's finding that there had been

less prosecutions under the old test or that there was any

benefit to having more prosecutions under the new test.

Burger was no more successful in defending community

standards over a national definition of obscenity. He pro-

vided no evidence that community standards were any easier

to define than a national standard, nor did he indicate that

they were any more accurate than a national definition of

obscenity.

Justice Douglas's arguments in the dissent are much

more valid. He first argued that the obscenity statutes are

vague and therefore unconstitutional. He provided empirical

support for the lack of a definition of obscenity, and also
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gave good reasons for the argument that vague laws should be

declared invalid.

Douglas was also successful in arguing that the First

Amendment was violated by the Court's standards. The First

Amendment prohibits laws which abridge freedom of speech and

press, and is unconditional in its admonition. Therefore,

the prohibition of obscenity on the grounds that it is

socially unimportant was not supported by the First

Amendment, because there was no historical limitation on the

freedoms to material with social importance.

Douglas was also justified in arguing that the com-

munity standards portion of the findings of the majority in

Miller resulted in different First Amendment protections in

various parts of the country. Douglas supported the

argument that the First Amendment is national in scope, and

as such, its protections should be uniform across the

nation. Since the community standards assessment would

allow material to be prohibited in parts of the nation and

not in others, the standard violated the national

protections of free speech and press.

Consistent with the findings of the analysis of the

arguments in Miller, this author proposes one major action

which would resolve the controversy. Obscenity should be

protected under the First Amendment. Three major reasons

support this solution.
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First, there is no proven harm from obscenity. The

Court in Miller asserted that there were some social

interests that the states have in preventing the distri-

bution of obscene material and anti-social conduct, but none

have demonstrated an empirically proven link (Tedford 158).

The Courts have recognized this, and it has compounded their

problems. Emerson writes:

The troubles of the courts are compounded

because, while the effect of the expression is

ordinarily a key factor in their rules for its

treatment under the First Amendment, there is a

serious lack of evidence as to what the effects

of obscenity, if any, actually are. (467)

Absent this proven harm, Emerson's expression/action

distinction provides a rationale for the finding that

obscenity should be protected. Since there is no harmful

action proven as a result of the speech, obscenity con-

stitutes expression and should enjoy full protection under

the First Amendment.

The second reason that obscenity should be protected

involves the potential chilling effect that might occur as a

result of obscenity statutes. Haiman describes the his-

torical basis of the chilling effect:

(In Dombrowski v. Pfister, the U.S. Supreme Court)

.. established the "chilling effect"

doctrine, a doctrine that held that certain
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laws . . . could have a chilling effect upon

the exercise of First Amendment rights by those

who would be uncertain as to the possible pen-

alties they might suffer (for subsequent

prosecution). (41)

States which enact laws restricting obscenity are faced with

the same problems that the Court has been faced with. Both

have found a problem with defining obscenity and what

materials may legally be restricted. Producers fearing that

their materials might be interpreted as obscene may hesitate

in publishing their products because of the uncertain terms

in obscenity statutes. Lynch writes:

. 1. . appellate courts will be affirming more

decisions which have declared certain materials

obscene under the Miller standards. Miller will

also have a great effect on book and movie indus-

tries, as they will now hesitate to publish or

distribute "borderline" material in conversative

localities. (101)

The costs of the punishment under obscenity statutes legiti-

mized in Miller outweigh the benefits of publishing the

material. This risk-benefit analysis will result in less

material being published of a borderline nature, as Schoen

writes:

perhaps no citizen anywhere in the

United States will be able to see films like
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these (Last Tango in Paris, Carnal Knowledge, and

even Deep Throat) because the cumulative legal

and commercial burdens and uncertain state and

local community standards outweigh the incentives

for producing controversial sex material. (587)

The third reason that obscenity should not be

restricted is that the material is protected by the First

Amendment. Courts have ruled that the First Amendment is

not absolute and also decided that obscenity should not be

protected by the amendment's guarantees of freedom of speech

and press. The argument which the Court uses to justify

this exception is that there is no social importance to the

material. This argument is not intuitive because of the

fact that the material is being published and sold.

Obviously, the material has some value to someone, if only

for the publisher of the material. The people buying the

material certainly place some value on it, so by the Court's

own standards the material should be protected. However,

the Court makes its own moral judgment on the material,

placing its own interpretations over the interpretations of

the public at large.

With the solution recommended in this study, there

would be only two restrictions placed on the distribution of

the material. The first of these is that obscene material

should not be allowed to be sold to minors. While the

effects of the obscene material are uncertain, it has been
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documented that children are sensitive to the potential

effects which have been claimed by proponents of censorship.

Even without these effects, it should be up to the parents

as to whether they want their children to possess the

material.

The second limitation on the free expression of obscene

material would be to prevent the forcing of such material on

unwilling recipients. Just as individuals should have the

right to view obscenity if they wish, individuals should

have the freedom to not view obscenity if they do not wish.

This reciprocal right has been upheld by the Court in all of

its obscenity decisions.

The rationale for these exemptions in the protection of

obscene material is based on Emerson's expression/action

distinction. Emerson argues that material should be

restricted only when there is a harmful action that occurs

as a direct result of the speech. Emerson supports the

position that obscene material does not meet the criteria,

except in the two exceptions stated above.

Even with this explanation, there is a more important

criterion which supports this position. The First Amendment

makes the argument that no law should be enacted abridging

freedom of speech or press. The Court has interpreted this

to mean that as long as there are not other interests

involved, the protections are absolute. As earlier chapters

indicate, there are no other interests proven in the case of
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obscenity. According to the test of the First Amendment

then, there should be no restrictions on obscene material

unless there are other rights violated by the material's

distribution. The two exceptions would meet this test.

The Court would be justified in preventing the

restricting of obscene material because of two practical

benefits. First, this action would result in a reduction of

Court disputes dealing with the material. If obscenity were

protected, there would be fewer court cases in the obscenity

area. Fleishman argues:

The final solution to the obscenity dilemma will

come when 'obscenity' is no longer treated as

sui generis and condemned by tests which would

never be tolerated in the area of politics,

religion, or other areas of controversial

speech. Only by affording works dealing with sex

the same preferred status accorded other speech

can the courts relieve themselves of acting as the

censors of the nation (Wessling 54).

The second practical benefit of this new standard is

the upholding of the First Amendment. While the meaning

of the First Amendment is disputed in many Supreme Court

decisions, the importance of it is undisputable. The

ability of certain governmental agencies to censor material

deemed undesirable or worthless could spread to materials

other than obscenity. By protecting obscenity, the Court
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would move one step closer to guaranteeing that no ideas

will ever be censored. Schoen concludes:

Criticism of Roth, and now Miller, for denying

first amendment protection to obscene material

might be taken as a position favoring the obscene,

but the principle of freedom of expression must

protect the bad if it is to protect the good.

(591)

Emerson argues that the system proposed would bring

obscenity litigation in line with the system of freedom of

expression which the forefathers set up:

. . . it is possible to bring obscenity laws

into line with the basic principles of a system

of freedom of expression. Dissemination of erotic

materials to those who voluntarily choose to read

or see them would be protected under the First

Amendment. Forcing such materials upon indi-

viduals who did not want them, or did not want

their children to have them, or upon the public at

large, would be prohibitable. (502-3)

The conflicting information concerning the effects of

obscene material on people who view it is one area of the

controversay which has not been resolved by recent studies.

The Attorney General's Commission on Pornography concluded

its study in 1986, and reported that, "There is a direct

link between violent sexual materials and sex crimes such as
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rape" (Choyke lA). Attorney General Edwin Meese and his

commission of experts on the subject of obscenity and its

effect on individuals viewing the material found that the

effects of obscenity justified censoring of the material.

This is in direct conflict with the findings of the presi-

dent's Commission on Obscenity and Pornography, which

completed its study in 1970. This study found that

there was no evidence of harmful effects stemming

from viewing obscene materials and that legislation

restricting the consumption of such materials by consenting

adults should be repealed" (Sunderland 73).

The two studies were based on entirely different meth-

odologies. The Meese Commission based its findings on

testimony from persons from related fields, including

sociology, psychology, and criminology. However, there was

no empirical evidence to support the commission's findings,

as Choyke writes:

The commission's report, expected to fuel the

debate over whether pornography leads to anti-

social, criminal behavior, offered little

scientific evidence to back its key finding.

Commission Chairman Henry E. Hudson, a former local

prosecutor who is now the U.S. attorney in the

Virginia suburbs of Washington, said the con-

clusion was based mostly on the "totality of the

evidence" and common sense." (lA)
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Another problem with the commission's finding is that the

material presented to the commission was unusually harsh and

violent. Choyke continues:

Two commissioners, Woman's Day editor Ellen Levine

and Judith Becker, questioned the central finding

that hard-core pornography "bears some causal

relationship" to rape and other forms of sexual

violence. They reiterated their previously

stated view that the examples of pornography

presented to the commission "were skewed to the

very violent and extremely degrading." (lA)

A third problem with the report is that the decisions were

based on moralistic decision-making processes. Barry Lynn

of the American Civil Liberties Union argues:

This report is little more than prudishness and

moralizing masquerading behind social science

jargon. . . . When social science studies

supported the members' preconceptions, they were

accepted uncritically, but contradictory studies

were ignored or suppressed (Choyke 10A).

The 1970 Commission on Obscenity and Pornography was

conducted using a more empirical methodology, but certainly

was not any more thorough. The research that the commission

carried out was primarily carried out through the use of

laboratory experiments and survey research (Sunderland 75).

Several problems plagued this research, including the length
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of the study, the sample group of the study, and the conclu-

siveness of the results of the study (Sunderland 76-77).

The major problem with this study was that it failed to

acknowledge the indirect effects of obscenity on viewers of

the material. As Sunderland writes:

This survey does not purport to be an adequate

defense of obscenity regulation, for such a

defense must be comprehensive and systematic.

Rather, this survey is included primarily to show

that the Commission on Obscenity neglected to

consider subtle but important effects of

pornography in designing its research and issuing

its recommendations. (84)

The problems of this study make it inappropriate for use by

either the Court or the Congress (Sunderland 84).

This dichotomy between proponents of censorship and

persons who advocate free expression justifies further

study. The proposed study would have to be non-partisan and

comprehensive in nature. Overseen by a panel of individuals

from related fields such as criminology, sociology, psycho-

logy, and First Amendment law, this study would have to be

long term and probably ongoing. In order to resolve the

methodological problems of the first two studies, this study

would rely on information gained from both empirical and

historical studies. This body would not ignore relevant

information, as some of the other review boards have been
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accused of. As a result of this proposed study, con-

clusions on the potential harmful effects of obscenity would

be categorized and evaluated.

These conclusions should be disseminated to both the

Supreme Court and state legislatures for use in the

formulation of obscenity laws consistent with the findings

of this panel. The effects of the material should be

weighed against the First Amendment interests in distri-

buting the materials, and some type of compromise ought to

be reached. As a central tenet of this review, the First

Amendment should be held in higher regard than in past

evaluations. Even though there might be some harmful

effects, the First Amendment should have a great deal of

presumption.

This study is certainly not comprehensive in its

evaluation of history of obscenity litigation. Studies of

other Supreme Court cases are certainly called for in order

to evaluate the reasoning that those Courts used. Also,

studies of particular state and federal laws would be

justified in order to evaluate the implications of those

particular laws. Other fields could contribute to the study

of obscenity by studying the effects of the material

according to the methodologies and particulars of the field.

It is clear, at least from this study, that the Court

in Miller did not use adequate proof in reaching their

decisions dealing with obscenity. For such an important
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decision, and one that has lasting importance, the Court in

Miller should have conducted a longer term and more compre-

hensive study weighing the varying interests in the case.

Until such a study is conducted, the First Amendment's

guarantees of freedom of speech and press should be the

guiding principle in the Court's decisions regarding

obscenity.
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