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The investigation concerns a 1982 suit brought by

Texas novelist Benjamin Capps and his publishers against

the author and publisher of an historical novel, Sacajawea,

alleging that the book contained approximately 145 in-

stances of copyright infringement. Parallel-column ex-

hibits of passages from the novel by Anna Lee Waldo and

from Capps's writings illustrate the evidence submitted

in court.

The publishing history of the novel, brought out by

Avon Books, is related, as well as the story of readers'

discoveries of suspicious material and the ultimate liti-

gation. A comparison is made of the original novel and a

revised edition published in 1984.

Using the Sacajawea case as a reference point, the

study considers the state of ethics in the contemporary

literary world.
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CHAPTER I

INTRODUCTION

In the spring of 1979, when Anna Lee Waldo's 1,408-

page novel Sacajawea first appeared on stands in bookstores,

drugstores, and supermarkets, critics of serious fiction

ignored it; and most would probably have predicted that it

would sell well for a time and then be forgotten. It ap-

pealed to the reader who fancies fat, historically based

novels with much descriptive narrative, preferably those

in which the protagonist is taken from birth to death with

few questions left unanswered. For those who were begin-

ning to recognize the past achievements of women and mi-

nority races during that decade, there was appeal in the

book's focusing on Sacajawea, a woman and an Indian. The

novel in manuscript form had been subtitled "Savage to

Saint," implying that Sacajawea had been improved through

contact with the white man. The tone reflected by this

subtitle probably attracted other readers whose conscious-

ness had not been raised in the late seventies.

Early sales were as healthy as expected, but Sacajawea

was not forgotten. Within five years Waldo had been ac-

cused of plagiarizing twelve books, including ones written

by Joseph Conrad, Jack London, and John Steinbeck.

1
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Observant readers soon discovered that the most extravagant

borrowing had been from four novels by Southwest writer

Benjamin Capps. Capps and his various publishers brought

suit in 1982 against Waldo and Avon Books, her publisher

and a division of the Hearst Corporation, asking $4,000,000

in damages. Other living authors who were alerted that

close similarities to their own work existed in Waldo's

novel included James Michener, who felt there was not

enough material and substantial evidence to sue (2), and

Frederick Manfred, who decided to seek retribution. Capps's

case was dropped after fourteen months of litigation, and

Manfred's never reached the courtroom; both writers appear

to have been silenced and presumably have reached some set-

tlement with the defendants. Shortly after the two writers

dropped plagiarism charges, the book was reissued in 1984,

with a fifty per cent price increase, the addition of volu-

minous chapter notes, and many textual changes.

Anna Lee Waldo, who says she spent ten years research-

ing Sacajawea, her first novel, was an instructor in

chemistry and physical science at a community college in

St. Louis, Missouri, and had no previous experience writing

fiction. According to a Publishers Weekly interview, she

grew up in Montana and had been interested in Indian lore

all her life. For Sacajawea's background she used "library

sources, history societies, and people who were experts."
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She wrote to universities all over the United States and

even in Germany, where Sacajawea' s son went. Extensive

legwork was part of her fact gathering, too; she claims to

have traced the Lewis and Clark Trail three times. St.

Louis has a chapter of Westerners, a historical study

group, but, because women were barred from its meetings, she

sent her husband, Willis H. Waldo, who became so involved

that he was later elected to an office in the organization.

By the time she committed all this material to paper, she

had a manuscript almost twice the size of the original pub-

lished edition (5).

Ironically, the publisher went to great pains to en-

sure that Sacajawea contained no historical errors. Besides

substantially cutting the manuscript, Avon had it reviewed

for factual accuracy by Omer C. Stewart of the Department

of Anthropology at the University of Colorado. In reply to

an interrogatory by plaintiffs in the court case, Avon ex-

plained its policy on checking such manuscripts:

The freelance editor is expected to have some fa-
miliarity with the subject matter of the manuscript.
Manuscripts, in whole or in part, are sometimes re-
ferred on an individual, case-by-case basis to ex-
perts in a particular subject area for review of
factual accuracy. Whether a manuscript should be
reviewed by an expert, and which person should re-
view the manuscript, are decisions made by the
sponsoring editor in conjunction with Avon's edi-
torial board (4).

Since Sacajawea was a work of fiction, perhaps Avon

should have concentrated less on the factual and more on
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the creative aspects of the book. The bibliography of the

original edition lists nearly twenty pages of historical

sources, including one source which Waldo allegedly pla-

giarized. In fact, the insistence on accuracy may have

marred the novel. Reviewers of the book noted its uneven-

ness. One, in Publishers Weekly, said, "Unfortunately,

in adhering so closely to the many historical sources

gathered in the writing of this book, much dramatic ten-

sion is lost" (8).

Preparation of the novel for publication does not ap-

pear to have been done hastily. Avon had the manuscript

more than six years before it was printed. Waldo sent the

entire first draft during the first two weeks of February,

1973 (4). No agreement was executed between author and

publisher, however, until September, 1974. And then nearly

five years elapsed before publication. Waldo's impatience

shows in a letter to Nancy Coffey, senior editor, on De-

cember 30, 1977. Written shortly after a telephone conver-

sation with publisher Walter Meade when she learned that the

book was not definitely set for publication in January,

1979, as she had been led to expect, and that Fiction Col-

lective was interested in a transfer of rights, she tells

Coffey:

Does Avon intend to publish my manuscript after
delaying a decision these past years? Perhaps I
should seek the proper steps to have it returned
to me. . . . Finally, please explain why a book
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you seem to be so enthusiastic about should be con-
sidered by Fiction Collective, known to market only
the hard-to-publish (14).

What happened as a result is not known, but apparently the

problems were resolved, for Avon was to publish it a year

and a half later.

Over 1,000,000 copies of the first version of Sacaja-

wea were sent out, giving Avon a total net income of more

than $2,500,000 onits sales. Court records from the 1982

case indicate that two paperback editions were issued: a

larger trade edition that sold for $8.95 a copy was released

in May, 1979, followed by a standard size mass circulation

paperback, priced at $3.95, the next May. In all, 246,567

copies of the trade edition were printed and 794,134 of the

mass market one. Net sales figures break down to

$1,075,322.19 (trade) and $1,446,453.03 (mass). Upon re-

ceipt of letters in the summer of 1981 from Capps and his

lawyers, stating their intent to sue, further printings of

Sacajawea were halted, and additional royalty payments to

the author were withheld. Through the end of 1980, she had

been paid $147,692.67 in royalties and advances. At the

time printing came to a halt, the company was negotiating

for German,.French, and Dutch language editions of the book,

as well as an edition to be offered through the Quality

Paperback Book Club (4).

By the end of 1979, similarities to passages in pre-

viously published works had been spotted, and a lawyer for
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Random House, publisher of James Michener's Hawaii, was in

contact with Avon's legal counsel about alleged plagiarism

in Sacajawea (11). Waldo wrote a number of replies to let-

ters Avon received during 1980 from readers, comparing por-

tions of her novel to works by others. Her typical reply

was that she had never read the book mentioned, or at least

not in twenty or thirty years, that her footnotes had been

removed, and/or that the passage in question was based on a

traditional Indian legend. In one case, she sent her notes

on a particular incident in Sacajawea to the correspondent

(15).

In the 1982 court records, Avon credits Armand Mag-

genti, a professor at the University of California at

Davis, with first exposing the material resembling Capps's

work. On July 28, 1980, Maggenti called Avon's offices and

talked to then editorial assistant Nellie Sabin (4). Later

that day, Sabin reported the call to Walter Meade, executive

vice president and publisher, in a memo: "I told him [Mag-

gentil that many authors used the same source material,

legends, etc. He said that page after page of duplicate

material has nothing to do with legends" (7). Avon said,

answering the plaintiffs' interrogatory, that approximately

227,063 copies were shipped after the telephone call (4).

Apparently the call did not catch Avon by surprise. The

memo from Sabin to Meade concludes:
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Our "legal Waldo" file is getting pretty thick.
Vigilant readers have already spotted LORD JIM,
HAWAII, CALL OF THE WILD and a short story called
THE SOUL OF CALIBAN (7).

Maggenti called Avon's attention to passages he believed

Waldo borrowed from Benjamin Capps's A Woman of the People

and The White Man's Road. A few days later, he wrote E. P.

Dutton, Inc., one of Capps's publishers, "Her introduction

claims ten years of research; I guess it took that long to

find Capps's books!" (6).

Benjamin Capps, an award-winning novelist who lives in

Grand Prairie, Texas, has written eleven novels, most of

them concerned with the old West--three are exclusively

about Indians. Capps also writes nonfiction and is the

author of Time-Life's The Indians, The Great Chiefs, and

The Warren Wagontrain Raid.

Capps's books have received national attention. The

Trail to Ogallala, Sam Chance, and The White Man's Road won

the Spur Award of the Western Writers of America as the

Best Western Novel of 1964, 1965, and 1969, respectively.

The Trail to Ogallala has won the Levi Strauss Golden Sad-

dleman Award for contribution to Western literature. The

same book was selected as one of the ten best books of 1969

by the National Association of Independent Schools (1).

Although many of the passages Capps found in Sacajawea

so closely followed portions of his own and others' works
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that not much but the names had been changed, Capps felt

plagiarism was more than just a matter of words copied.

"What the opposing counsel would like to do is make you

say either it's exact copying or it's paraphrasing or else

it's traditional material that can't be copyrighted," Capps

said in an interview as he was preparing his case. He

thought that lawyers for Waldo and Avon would try to pin-

point the exact copying, so their clients would have to pay

only on a percentage basis--two per cent copied material

would yield two per cent of the book's profits. "I maintain

that there is an infringing in fiction which doesn't have

anything to do with how many words you're talking about,"

he said. "It has to do with leaving an impression, and

whether it affects other parts of the novel" (2).

Later in the interview, Capps contemplated the question,

"What is literary labor?" He decided that it pertains to

"the details which leave a strong impression on the reader."

Citing how readers had spotted the borrowed material, he

referred to this lasting impression: "They ran into some-

thing and said 'I've read this before'" (2). Capps hoped

his case would force the legal profession to go to greater

depth into the question of what an author owns. He thought

that Congress and the courts had advocated a policy with

an internal contradiction. "On one hand, they want the

artists to progress by using what has gone before," he said,
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"and at the same time, they want some motivation for some-

one to create something and use it as their property, so

they'll be paid for it" (2).

On April 26, 1982, Benjamin Capps, Harper & Row, Gros-

set & Dunlap, and .E. P. Dutton, Inc., filed a complaint in

Judge Constance Baker Motley's court in the Southern Dis-

trict of New York, alleging that Anna Lee Waldo and Avon

Books had violated the copyright laws of the United States

in publishing Sacajawea (4). The summer before, Capps, his

lawyers, and lawyers for the various publishers had written

Avon's offices to warn of this impending action. Avon re-

ferred the letters to counsel, further printings of Saca-

jawea were halted, and further royalty payments to the

author were withheld (4). The plaintiffs asked for a jury

trial to determine whether the defendants had intentionally

copied "significant and substantial portions" of the novels

A Woman of the People, The Trail to Ogallala, Sam Chance,

and The White Man's Road. For each of their four claims

they demanded damages in an amount not less than $1,000,000,

the payment of court costs and attorneys' fees, the im-

poundment during the pendency of the action of all copies

of the book Sacajawea in the defendants' possession or con-

trol, and the delivery for destruction of all infringing

copies and all materials for making such infringing copies

(4).
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Avon employees involved in preparing the manuscript for

publication were Nancy Coffey, executive editor; Pamela

Strickler, assistant editor; Barbara Alpert, editorial as-

sistant; Carol Smith, freelance editor; Teddy Rosenbaum,

freelance editor; and Sabra Elliott, promotion manager. An-

swering one of the plaintiffs' interrogatories, Avon declined

to name any one employee as responsible for the manuscript,

saying, "The publication of a book is a group effort and in

the publication of Sacajawea, all of the persons above

worked together" (4). I sent inquiries about the case to

most of these, and to Waldo.

Strickler was the first to respond. Formerly Coffey's

assistant, she said the manuscript had been acquired and

was "in house" when she joined the firm, and she did not

read it until after work had been done on it by a freelance

editor (10). Carol Sturm Smith answered my appeal the

following month and asked that I send her copies of part

of the court proceedings and details of the specific in-

formation I was seeking (9). I did as she requested but

have not received a reply. None of the others responded.

The case went on for fourteen months with information

requested and produced by both sides almost weekly; then

it ended suddenly and quietly with a Stipulation and Order

of Discontinuance signed June 22, 1983, dismissing the

action with prejudice and without costs (4). Six weeks

before, on May 6, 1983, a muzzle attempt had come to Capps
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for signature from Charles Rembar, representing Waldo, but

Capps refused to sign because the agreement would have

given Rembar's firm the power of a court to judge any fu-

ture version of Sacajawea (12). Whether he later accepted

this agreement or another is not known, but the following

week, May 12, 1983, he wrote his literary agent Al Hart:

The settlement we've been looking at seems okay
to me as far as the money goes. I do not deserve
Avon's profits. But it seems hard to me that I
should be restricted in my future actions--as if
I had a two-year gap in my life. I hope my fellow
plaintiffs feel as insulted as I about the restric-
tions, and that we can get them lifted or eased (3).

Although it is unlikely that any real conclusions can

be reached on what happened before the novel Sacajawea was

released in 1979, I would like to present in Chapter II

evidence of plagiarism, including comparison of passages

and stories from observant readers on how they discovered

the material familiar to them from another work. I will

also consider who put it there--Waldo or Avon or both.

Chapter III will concern current, as well as past, atti-

tudes toward plagiarism. In Chapter IV, I plan to address

the reissue of the book and how it differs from the first

version, and, finally, in the Conclusion, I will analyze

what appears to have happened in the plagiarism case.
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CHAPTER II

EVIDENCE OF PLAGIARISM

"It seems to me that Waldo's original fictional ma-

terial is pulp writing. The characters are either good or

bad; you can tell which is which by noting who is mistreat-

ing whom," Benjamin Capps wrote in a lengthy letter to Avon

publisher Walter Meade on July 10, 1981, charging that por-

tions of Sacajawea infringed on the copyrights of four of

his books. He enclosed a paste-up of comparative clippings

from the Avon book and his novels. Then he attempted to

explain how the passages copied from his writing bolstered

the story in Waldo's book, beyond word choice and style:

She has taken details of physical description, de-
tails of situation, details of action, details of
the thoughts and feelings of my characters. These
specifics are all important; well imagined, and se-
lected, they produce in the reader a sense of real-
ity, of authenticity, or verisimilitude. They give
force, subtle impact, drama, and depth to creative
writing and make it memorable (7).

In the final paragraph, Capps suggested that Meade assign

some of his editorial staff the task of re-evaluating

Waldo' s novel in view of the examples of plagiarism Capps

had supplied. "Would Avon have published Sacajawea if Anna

Lee Waldo had not copied my work?" he asked in conclusion

(7).

13
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From Capps's perspective, Waldo appears as an inex-

perienced writer anxious to profit from her extensive

historical research but with little idea of how to create

fiction. She has tried to shortcut the learning process by

borrowing from others' presentations of ideas through the

characters they have brought into being. Details added

with the unknowing help of better writers would possibly

make the book more palatable to reviewers and thereby

boost sales.

During the court case, Capps began writing a book on

the Sacajawea controversy. In the preface to the book he

never published--and in other interviews and correspon-

dence--Capps referred to "the beautiful nine," the group

of readers who brought the plagiarism to light (3, 6, 9).

He was especially delighted with one unnamed woman who de-

manded her money back from Avon plus sales tax--and got it

(9). The three most important to his case were Anne Butler,

a history instructor and associate editor with the U.S.

Capitol Historical Society in Washington, D.C., and Armand

Maggenti and his wife Mary Ann, both in the Nematology De-

partment of the University of California at Davis.

Butler had assigned students in her "History of the

American Frontier" class in the spring semester of 1980 to

read two books from a list she provided and write a com-

parative book review. One student, Dorothy Shaw, noted
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that Butler was reading Waldo's Sacajawea and asked if she

could read it for the report, although it was not on the

students' list. Agreeing, Butler suggested that she read

Capps's A Woman of the People for her second book. After

Shaw had read both, she pointed out close similarities in

passages from the two, and Butler wrote to Capps (1).

The following year the Maggentis, who had both pre-

viously read Capps's novels The White Man's Road and A

Woman of the People, alternated reading Sacajawea with re-

reading Capps's books. Armand finished Waldo's novel first

and warned Mary Ann, as she began it, that the first and

second halves of the book were written in differing styles

(16). Writing to Capps about their discovery of the bor-

rowed material, Armand Maggenti told this anecdote:

It was rather amusing in that when she began the
latter half of Sacajawea, she accused me of moving
her bookmark. This happened several times, and
suddenly she realized that what she was reading
was from your book. I also realized that what I
thought was familiarity was too clear a memory.

.. It was pure coincidence that we were reading
your books and Sacajawea at the same time (16).

According to Maggenti, the description of Mad Wolf

that follows, originally in The White Man's Road, "did

Anna Lee Waldo in" as he read her book (16).
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EXHIBIT I

From Sacajawea:

Sacajawea' s hair was white
with a tinge of listless
yellow, thin and brittle as
straw, not long enough to
braid. The skin fitted
tightly on her forehead, on
her hooked nose, across her
broad cheekbones. On her
cheeks were delicate pat-
terns of wrinkles, and at
her throat the skin loosened
to folds and pouches, fine
brown, translucent. Her jaw
jutted out from the dark
wormwood face. Her mouth
was sunken. Her eyes were
dark caverns, with a point
of light in each. She seemed
infinitely old to Speedy Jim,
not senile so:much as a sad
visage battered by time.
Her body gave no shape to
the faded blue-calico sack
of a dress and tattered red
blanket, carefully arranged,
that covered it (22, p.
1310).

From The White Man's Road:

Mad Wolf's hair was white
with a tinge of listless
yellow, broken and strag-
gly at his neck, not long
enough to braid. Across
the smooth washed-brown
skin of his upper forehead
some tufts of grizzled
white stuck up untamed.
The skin fitted tightly on
his forehead, on his hooked
nose, across the expanse of
his broad cheekbones. On
his cheeks it made a deli-
cate pattern of wrinkles.
At his lower jaw and throat
it loosened to folds and
pouches, fine brown, trans-
lucent. His mouth was
sunken. His eyes were
dark caverns,-with a point
of light in each. He
seemed infinitely old, not
senile so much as worn and
molded. His body gave no
shape to the carefully ar-
ranged blanket which
covered it (11, pp. 175-
176).

Thus, alerted by readers from one coast to the other

that passages existed in Waldo's Sacajawea closely re-

sembling material from his novels A Woman of the People and

The White Man's Road, Capps read the 1,359-page bestseller.

He not only found borrowings from those two novels but from

his Sam Chance and The Trail of Ogallala as well. Armed

with that evidence, he wrote his accusation to Avon in

the summer of 1981 (7) .
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In an unpublished essay he wrote in February, 1983,

during the plagiarism litigation, Capps identified four

themes in Sacajawea that, although not original with his

work, were prominent in at least one of the four novels in

question and were the essence of much of the copied ma-

terial. As classified by Capps, the themes were these:

I. American Indians are human beings, neither as noble nor

as brutal as often depicted; II. When a less technologi-

cally developed people deal with a more developed people,

their spiritual values are compromised; III. A person may

legitimately become a legend in his or her own time; IV.

Nature dominated in the American West (2, p. 2).

Capps illustrated how each of the themes corresponded

to material from one of his books. Considering the first

theme, many reviewers have praised his works, particu-

larly A Woman of the People, for the humanity shown by

the characters (2, pp. 3-5). Here is an example of a pas-

sage from Sacajawea and its alleged original from the Capps

novel:

EXHIBIT II

From Sacajawea: From A Woman of the People:

It was hard to stay back. She could not stay back
If things went right, they even at the threat of a
would have plenty of food. whipping. If things went
It seemed so long since they right, they would have
had had enough to eat. It plenty of food. It seemed
was too good to be true! too good to be true. It
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EXHIBIT II--Continued

This very day, anyone might
get all he wanted to eatI

Grass Child could see the
hunters going around to the
right, hidden from the far
ridge where the puffs of dust
were coming over the top. To
the left, a string of them
rode in a gully with. only
their heads showing.

Willow Bud said, "I hope
my father gets ten buffalo."

Grass Child said, "My
father will get the most ."

Rain Girl said, "Even
Never Walks might get one.
See how much better he rides
on a horse than he goes
around camp on foot?"

Fragrant Herbs fussed at
them. "Be still. No one will
get meat if you talk so much"
(22, p. 39),

seemed impossible that
they might get that very
day all anyone wanted to
eat. The buffalo she
could see were not the
same as any other animal
she had ever watched.
They were food, that might
escape or might be taken,

She could see the
hunters going around. To
the right a string of them
rode hidden from the buf-
falo by a sandy ridge with
sage growing on it. To
the left a string of them
rode in an arroyo with
only their heads and shoul-
ders showing even from her
vantage point.

Blessed said, "I hope
he gets a lot. I'd rather
give meat than beg it."

Come Home Early said,
"Lance Returner will get
some. They won't get ahead
of him."

Old Woman fussed at
them, "Stay down and keep
quiet. No one will get
meat if you make so much
noise" (12, p. 64).

The second theme, the threatened spiritual values of

the Indians, is dealt with in Capps's The White Man's Road.

A young Indian in the book struggles with the rapid changes

in his world and the loss of much his elders revered. This

idea permeates Sacajawea, too. Maggenti also thought Waldo

had used the book, pointing out to Grosset and Dunlap, pub-

lishers of The White Man's Road, that Waldo had even
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unwittingly acknowledged her crime on page 1325 of her novel:

"they set their faces toward the white man's road" (17).

In the letter of accusation he sent to Walter Meade

of Avon in the summer of 1981, Capps asked, "Where did

Waldo get her concern with what is lost by the Indians?

Her consideration of the meaning of 'medicine'?" A few

lines later he answered himself: "She stole them from me"

(7). Capps, in his unpublished essay, attempted to explain

this concept of values, as he has used it in his writing:

A central symbol is "medicine," which even now few
non-Indians understand. What could be precious to
one people is superstition to another people. It
is extremely difficult to translate abstract words
from a strange culture. "Medicine" is a white man's
word; it might be used to cover these: a good-luck
charm, healing power, confidence in war, good morale,
conformity with Nature, acceptance of fate, peace
with the Cosmos, some sort of understanding with God
(2, p. 6).

Capps found only one incidence of copying from his Sam

Chance in Sacajawea, but he says, "again the defendants have

gone to the heart of my writing" (2, p. 7). The theme in

this case is a person becoming a legend in his or her life-

time (2, p. 7). The scene borrowed by Waldo takes place be-

tween Sam Chance and a little boy on a train. In Sacajawea

the Indian woman, now old, meets a little girl travelling

on a stagecoach. Although the wording is not as close a

match as in most of the borrowed passages, the idea seems

to be taken from Capps.
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EXHIBIT III

From Sacajawea:

"Little Papoose, whose name
will someday be Sacajawea, you
will wear a beautiful shining
medal around your neck so
that people will know you are
distinguished. A medal like
Chief Red Hair gave the real
Sacajawea."

"How can I do that?"
It was a foolish impulse,

she knew, and the odds were
that the child would never
appreciate it, might not ever
even find out whom the medal
had belonged to. But none of
that mattered. She wanted to
give it because the girl-
child was bright and innocent
and because she had heard of
Sacajawea. "You will never
lose it?"

"Never."
Sacajawea slipped the

medal from around her wrinkled
brown neck . . . "Here. It
is yours. It shows you are
Sacaj awea."

The child looked at it,
turning it over in her small
white hand. After a moment,
Sacajawea took it and tied a
knot across a thin place in
the beaded thong. She liked
the way it looked on the
child.

"I must not lose it," she
said, "because it shows I'm
Sacajawea, the Bird Woman"
(22, pp. 1285-1286).

From Sam Chance:

"Listen, Sam Chance, you
want me to give you a cow-
boy ring?"

"Yes."
"You won't lose it?"
"No."
It was a foolish im-

pulse, he knew, and the
odds were that the child
would never appreciate it,
might not ever even find
out whom the long-C brand
belonged to. But none of
that mattered. He wanted
to give it because the
child was as bright and
innocent as a day-old
chick. He slipped from
his knotty finger the
silver ring, with the
long-C inlaid in gold.
"Here. Now don't lose it,
because it shows you're a
cowboy."

After the child had
looked at it a moment,
Chance took it and tied it
to the chin string that
held the cloth cowboy hat
on. It was not so bright
an ornament as the shiny
tin conches which decorated
the suit, but the child
liked it. "I mustn't lose
it," he said, "cause it
shows I'm a cowboy" (10,
p. 245).

Capps points out that the original mass market edition of

Sacajawea announces on the cover: "Her name was legend and

the legend was America," indicating the importance Waldo
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and her publisher attached to the theme of a person being

a legend in his lifetime (2, p. 7).

The fourth theme, that the West was a vast wilderness

where Nature dominated, shows up in much Western writing,

but Capps discovered descriptions of the land and a

thunderstorm in Sacajawea that had been lifted from his

The Trail to Ogallala. He says in his essay that such an

impression of setting "cannot help but add its flavor to

other portions of the book" (2, p. 7).

Answering an interrogatory from the defendants in

February, 1983, Capps reported that there were 145 to 150

instances of plagiarism from his works in Sacajawea, de-

pending on how "plagiarism" is defined. To clarify

exhibits to the court, he devised a system of lettering

the passages (A, B, C, D, E, F, G) to show the nature of

what had been taken from the original. This is a key to

the letters' meaning:

A. Imaginary details of incident or situation
which have unstated meaning implied in them.

B. The expression of ideas.
C. Imaginary details which aid in the character-

ization of a people or an individual.
D. Exact words or a paraphrase of statements.
E. Imaginary details of the thoughts or feelings

of characters.
F. Details of physical description which are of

importance to the reader's impression.
G. Imaginary details which make an action seem

dramatic to the reader (13).
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The exhibit following compares a short passage from

The White Man's Road with one in Sacajawea. Capps marked

the passage: "A, D, F."

EXHIBIT IV

From Sacajawea:

She watched the dancers
moving to their own songs.
Shoogan had gone back to his
own family. Sometimes a
leader sang a meaningless
song borrowed from the Crows
or Utes, and when they had
heard it once or twice, the
dancers would take it up and
sing it as if the words were
their own. People came to
the circle and left at will.
The spectators laughed or
talked in low voices (22, p.
1318).

From The White Man's Road:

They watched the
dancers moving to their
own songs without a drum.
Sometimes the leader sang
a meaningless song bor-
rowed from the Arapaho or
Cheyenne, and when they
had heard it through twice
the dancers would take it
up and sing it as if the
words were clear Comanche.
People joined the circle
or left it at will. The
spectators laughed or
talked in low voices (11,
p. 264).

All the alleged plagiarism, however, did not come from

Capps's works. Once he, Butler, and the Maggentis had dis-

covered material taken from the four novels mentioned pre-

viously in this chapter, each began to suspect that other

authors' work had been borrowed as well. When Maggenti

called Avon about Waldo's copying of Capps, he told editor-

ial assistant Nellie Sabin that he thought he had spotted

lines from Vardis Fisher's Tale of Valor, too (19). In

Butler's first letter to Capps she wrote, "Although I now

feel uneasy about the entire Waldo book, time prevents me

from pursuing this more rigorously" (1). Capps, discovering
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that four of his novels had been involved and not just the

two he had been told of, decided to pursue the matter of

checking Sacajawea for other writers' material before going

to court. On his own, he found passages from Jack London's

Call of the Wild and a work by a little-known author,

Andrew Garcia (3). Much of the plagiarism Capps found was

illegal, though in the cases of London and Conrad, whose

works are now in the public domain, it could only be called

unethical (9).

One of the living writers robbed by Waldo in Sacajawea

was Minnesotan Frederick Manfred, another novelist who fre-

quently uses Indian characters. In 1982, Heidi Kortman, a

recent graduate of Manfred's alma mater, Calvin College,

who had previously met him when he visited the campus,

wrote to notify him that Waldo had condensed a lengthy pas-

sage from his novel Scarlet Plume in Sacajawea, retaining

most of the specifics (14). Kortman wrote Manfred again the

following month to document further plagiarisms in Sacaja-

wea--this time from Call of the Wild (the same London

material that Capps had uncovered) (15). In correspondence

from 1983, Manfred said he was preparing a suit against

Waldo and Avon Books (18). Probably he settled out of

court and signed a gag order, because he did not answer

questions about the matter I had asked him in a letter last

summer.
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Truth has traditionally been held as an absolute de-

fense against libel charges. Capps reported that General

Counsel and Vice President Miller of Harper & Row, pub-

lishers of The White Man's Road, said, upon looking at the

parallel-column evidence, "It's an open and shut case."

Explaining, Capps continued:

He meant, of course, that literary property has
been illegally taken, not that any certain amount
of damage had been done. Any literate person can
see the plagiarism when it is pointed out; it has
been presented by Avon before hundreds of thousands
of readers. Questions logically arise as to how
this illegal copying came about and what it all
means (8).

These are the known facts of the story, at least until

the time of the 1982 court case. That plagiarism occurred

is hard to deny in view of the parallel-column evidence

Capps gathered. Perhaps the most important question is

"Who put it there?"

In a letter to his agent, Al Hart, written shortly be-

fore the Sacajawea litigation wound up, Capps said, "Ninety

per cent of the time when plagiarism is alleged, no one is

very guilty of anything" (5). Drawing on his own experience

as an editor, a member of the Board of Western Writers of

America responsible for examining plagiarism accusations

against any of the group's writers, and an observer of the

literary scene for several decades, Capps estimated that

forty per cent of plagiarism cases have no basis--like that

of the person "who was able to string a few words together



25

and thought no one had ever said it before." Approxi-

mately another fifty per cent fall into a gray area, where

opinions differ over what can legitimately be copyrighted,

he claimed (5). In the remaining ten per cent of cases,

the author knowingly used another's original material.

Capps further estimated that in only one in a hundred pla-

giarism cases is the publisher legally liable (5). By de-

voting two years to preparing and fighting his case against

Anna Lee Waldo and Avon Books, he apparently believed they

represent the one-in-ten and the one-in-a-hundred.

Curiously, the original manuscript Waldo submitted to

Avon had been lost before the case went to court (13).

Later, when the publisher gave her the task of replying to

letters received from readers suspecting plagiarism, Waldo

kept referring to documentation Avon had removed. In one

such letter she wrote:

The original manuscript had many footnotes for this
sort of thing, but the majority were cut editor-
ially, because they slowed the story for the reader.
I was told that a novel should not have all that
reference material (20).

A few months earlier, after the first accusatory letters

had arrived, Waldo had written Walter Meade at Avon,

"Nancy's [Nancy Coffey' s] insistence on removing my refer-

ence marks may have increased sales, but also increased my

misery" (21).

Waldo defended the charges of having copied fiction by

talking of documentation taken out, as if she were being



26

questioned on historical sources. Whether she actually did

not understand the difference will probably never be known.

Capps speculated that the conveniently lost manuscript may

have included references to works of fiction. In a letter

to Hart, written while he was preparing his case, Capps

described an imaginary Avon in-house memo that might have

said something like this: "No, we absolutely cannot acknow-

ledge that Ms. Waldo has been inspired by other fiction

writers; I want all the damned fiction out of the biblio-

graphy!" (4). Later in the letter, Capps pointed out that

one novel did show up in the bibliography of the first ver-

sion of Sacajawea--Will Henry's The Gates of the Mountains--

though he said a superficial search did not reveal any

copying from it (4). (Incidentally, one nonfiction book,

Tough Trip through Paradise 1878-1879 by Andrew Garcia, one

of the twelve books thought to have been plagiarized by

Waldo, is also listed; and both remain in the bibliography

of the re-issued Sacajawea.)

One of the first letters to Avon concerning copied ma-

terial came from a reader in Iowa, Beverly Lehman. She had

spotted passages that she thought had been taken from Jack

London. Replying to Lehman, Waldo contradicted herself

from paragraph to paragraph. To begin, she claimed there

was no plagiarism, saying she had not read London in more

than thirty years. Then she admitted amazement at the
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similarities between a few sentences in both books and said,

upon checking her references, that she found no references

to London's works. Wavering in the next paragraph, she

stated, "The manuscript was written fifteen years ago, and

I have no recollection of the exact sources that were used."

She wound up her defense by declaring, "I did not use Jack

London as a source" (20). All of her letters to Capps's

"beautiful nine" follow almost the same pattern, with Waldo

using the excuses that Avon had removed footnotes and

sources from her manuscript and that she had coincidentally

used the same Indian legends and stories as other writers.

Generally, she complimented the letter writer on his or

her astuteness in uncovering the coincidence and often in-

cluded comments about the greatness of the allegedly pla-

giarized author, possibly to soften the accuser's attitude

toward her and to focus attention away from the question-

able material.

The missing manuscript invites speculation that Avon

was not blameless in the matter. Capps has said, speaking

of the unusually long period between Avon's receipt of the

manuscript and Sacajawea's publication, "They [Avon

editors] had time to find the plagiarism or make the pla-

giarism--either one" (3). The question seems to be only

of the degree of the publisher's guilt. Did Avon employees

add material from better writers to improve Waldo's novel?
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Memos between freelance editor Carol Sturm Smith and Anna

Lee Waldo, revealed at the plagiarism trial, show that

Smith was making changes to the manuscript, not merely

cutting (13). Did Avon know or suspect that Waldo had

copied other fiction writers and choose to keep quiet?

In an interview Capps once remarked:

If a dozen editors touched this manuscript through
the process, it would seem that some of them might
have read . . . Steinbeck or Michener or London
. . . probably not Benjamin Capps (3).

Because he is an award-winning Western writer, particularly

known for his Indian novels, and because the copying from

his books was so extensive, perhaps Avon should be held

responsible for letting the Capps plagiarism slip by, if

for nothing else. In his original letter of accusation to

Avon, Capps told publisher Walter Meade:

In view of the fact that the author, Waldo, appears
to show very advanced ability in fiction only in
spots, and the fact that Sacajawea was a major
publishing project, the question arises as to
whether someone on the editorial staff should
have been familiar with at least one of my books
which were copied (7).

To him, Avon Books proved itself more than merely negligent

by continuing to market the novel, though there were clear

charges of plagiarism by December, 1979 (13),

A few months after the plagiarism trial began in 1982,

Robert B. Wyatt, a vice president and editorial director

with fifteen years' service at Avon, was apparently fired

(23). Although he may not have volunteered to come forward
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with any information, Capps imagined that Wyatt, who had a

good reputation in publishing and was quickly hired by

Ballantine Books (24), may have balked at orders to

launder records and made it known he would not commit per-

jury if called to testify (5).

In spite of all this, when asked directly about who he

thought put the plagiarism in Sacajawea, Capps blamed Waldo.

"Chances are ninety out of 100 she did it--though it's con-

ceivable somebody at Avon could have done it" (3). Capps

believed her own inexperience may have contributed to the

problem. The fact that a historical novelist uses many

sources in order to maintain historical accuracy and can

be influenced by other fiction writers may have clouded her

perception of the difference between influence and direct

reference. She probably relied on the editors and experts

at the publishing house to guide her through the gray areas

that are bound to show up in such a big project. When

asked to sign a warrant that the material in Sacajawea was

original, she signed what they told her--perhaps with a

clear conscience (4).

As the case neared the end, Capps wrote in the tenta-

tive preface to a book he had planned to write, "The

guilty publisher and writer admit liability, but do not

consider the whole thing very important." (At this time

the plaintiffs were negotiating for about fifteen per cent
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of the book's royalties and net profits.) "The guilty pub-

lisher (at least guilty of gross negligence) and writer,"

he continued, "still have a huge financial success to their

credit." His main concern was that if no more than a

figurative slap on the hand were given to Waldo and Avon,

the result might be devastating to other writers and honest

professionals in the publishing business (9).
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CHAPTER III

PLAGIARISM AS A CONTEMPORARY ISSUE

Attorney Alexander Lindey, who wrote a book on plagiar-

ism in 1952, sees the esteem in which the non-writing pub-

lic holds those who write for a living as "a vestigial

remnant of the awe in which the unlettered masses of the

Middle Ages held the scholars and clerics who could read

and write" (4, p. 254). Maybe more than for money, the de-

sire for glory leads authors to risk plagiarism charges by

borrowing from others' work. And when a published author

sues another for trespassing on his literary property, the

chief reason is often indignation that the plagiarist has

taken a shortcut to gaining the public's respect. Seldom

does the new work affect sales of the earlier.

T. S. Eliot incorporated lines from Marvell, Dante, and

Shakespeare into his poem The Waste Land; but, by doing so,

he did not diminish the literary classics in which the

lines originally appeared. By juxtaposing the old, familiar

lines (recognizable to many readers) with his new thoughts,

he created a modern classic. The notes by Eliot that are

usually published with the poem document the sources of

the various lines, though for works now under copyright

that might not protect against infringement accusations.

33
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John Milton, ina 1644 speech to the English Parliament in

favor of the liberty of unlicensed printing, said, "Borrow-

ing without beautifying is a plagiary" (7). Eliot differs

from the average plagiarist. He has used prior writers'

words to build something new--not to prop up a weak struc-

ture--and that is rarely labeled plagiarism.

The idea of a story or poem or play belonging to one

person arose only after the invention of printing (8, p.

45). Like such practices as slavery, infanticide, and

wife beating, plagiarism has come to be regarded as a crime

only in the past few centuries. In 1929, H. M. Paull wrote

that, as a general pattern, more and more once-accepted

practices are outlawed as a civilization advances. Though

some critics say the trend has reversed in contemporary

America, Paull's statement was probably true until his

time. "In no branch of human activity is the change more

marked than in that of literature," he said, "which is,

after all, a reflection of life" (8, p. 13).

In present-day courts of law, honesty of motive is

not accepted as a defense--unconscious plagiarism is still

infringement (4, p. 8). And a borrower cannot escape

liability through paraphrasing or superficial changes (4,

p. 6). For those who have published before, self-plagiarism

is even possible. In such a situation, publishers of the

earlier work may have a case against the author.
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While the word "plagiarism" came into the language in

the sixteenth century, writers as late as the Neoclassical

period deemed "innovation" dangerous and were expected to

imitate. They adopted models for plot, characterization,

and even "versification and expression" (11, p. 327). Only

with the coming of the Romantics and their emphasis on in-

dividuality and uniqueness did great concern arise over

literary originality (11, p. 327).

A copyright is not a patent. Ideas, themes, and sub-

ject matter have never been protected by law. Only the

author's particular treatment of them is copyrightable.

Lindey claims, "If it were possible for an author, by vir-

tue of mere priority to gain a monopoly . . . over a theme,

all creative effort would be disastrously impeded" (4,

p. 4).

Too much insistence on originality is unrealistic.

The work of the originators of a movement is seldom the

best example of the movement. According to Lindey,

"originators seem to exhaust themselves in pioneering"

(4, p. 18). Despite the post-Romantic insistence on

originality, even such "original" works as James Joyce's

Ulysses and Finnegan's Wake are preceded by texts as far

back as the sixth century, composed by English and Irish

scholars, "in a grotesque style, engrafting on their own

tongue abstruse and bizarre phrases from abroad" (4, p. 15).
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Anna Lee Waldo, in her first literary venture, landed

in distinguished (or at least commercially successful) com-

pany. Among the prominent writers accused of plagiarism

in the past few years are these: Norman Mailer (for the

original version of his book on Marilyn Monroe), Alex Haley

(for Roots), John Gardner (for a biography of Chaucer),

Ken Follett (for the spy novel The Key to Rebecca), Gail

Sheehy (for Passages), and Dee Brown (for Bury My Heart at

Wounded Knee) (11, p. 325). Whether the others were sub-

consciously influenced by works they had read or purposely

borrowed to enrich their own manuscripts is not clear, but

Gardner, answering accusations of plagiarism in 1977,

boldly explained, "Of course I knew what I was doing. I'm

a popularizer" (9).

One of the strangest of the recent plagiarism cases

was that of the young American author Jacob Epstein, who

published his first comic novel Wild Oats in 1979. After

the novel appeared (it had been through four drafts), he

announced that he had inadvertently borrowed passages from

The Rachel Papers, the first novel of British writer Martin

Amis, son of novelist Kingsley Amis. The material had been

used in spite of an absence of similarity of plot, charac-

ter, or setting between the two novels (9). Amis did not

sue but told all in a letter to The London Observer,

claiming that Epstein had "plundered almost verbatim"
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fifty-three "chunks" from The Rachel Papers. Epstein

apologized in the same journal (10, p. 13).

The resultant publicity probably did not hurt either

of the relatively unknown novelists, and Epstein was par-

tially guilty of only secondhand borrowing anyway. Amis

admitted that one of the "chunks" Epstein copied from him

actually came from Dickens (11, p. 331). In a satirical

piece inspired by the Epstein affair that appeared in New

Republic, R. D. Rosen said, "The great lesson about no-

toriety gleaned from the past decade is that it doesn't

matter if you're right or wrong as long as the media knows

where to get hold of you" (10, p. 13).

Plagiarism accusations may be beneficial to a book's

sales by keeping its name in the headlines, but, if a suit

and trial follow, the parties usually settle privately,

with an agreement signed promising not to publicize the

outcome. The public seldom sees the result of the charges

(11, p. 325). Furthermore, one or two instances of copy-

ing are dismissed as a possible accident; plagiarism charges

normally arise only with the discovery of a pattern of such

(11, p. 329).

It has been rumored that the author of the bestselling

Roots paid $500,000 to his accusers (9). This sum, however,

may have been well spent if it contributed to the remarkable

sales of this first book. In the case of first novels, the
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need for publicity is even more desperate. As Rosen

pointed out in his account of Epstein's troubles:

The vast majority of first novels are read only
by Kirkus Reviews, the book's editor, the author's
loved ones, and the author himself. Under these
circumstances, any publicity is good publicity (10,
p. 13).

First-time authors are not the only ones relying on

others' work for what Epstein termed "scaffolding" for

their stories. In 1983, Avon Books again had to recall

60,000 copies of a novel it was marketing because of a pla-

giarism charge by Bob Sherman, an investigative reporter

for Jack Anderson, the columnist and commentator. Dimitri

Gat, the author of Nevsky's Demon, second in a series of

mysteries featuring Russian-American private eye Yuri

Nevsky, acknowledged that the book was "modeled" on John

D. MacDonald's 1974 novel The Dreadful Lemon Sky, one of

the Travis McGee series. Gat apologized to MacDonald in

a letter saying, "My gosh, I thought I scrubbed all the

Travis McGee out of this." MacDonald accepted his apology

and let it go (6).

While these recent cases exhibit a lax or at least non-

judgmental attitude toward plagiarism by the literary world,

the scientific community deals with actual copying of work

more harshly, though scientists are expected to build on

the ideas of others. After the discovery a few years ago

that Vijay Soman had plagiarized sixty words in a medical



39

paper, he was forced to give up his position at Yale Uni-

versity. Even his superior, who was not suspected of

copying material or faking data, was forced to resign as

recently hired chairman of the Department of Medicine at

Columbia's College of Physicians and Surgeons (11, pp. 325-

326).

Interestingly, it was a scientist who first alerted

Benjamin Capps and his publishers to the presence of thinly

disguised Capps material in Sacajawea. Armand Maggenti is

a professor of nematology, not literature, at the University

of California at Davis. In a letter to Capps after the set-

tlement, he said that one reason he was so incensed by the

copying he uncovered was his feeling of empathy with the

wronged author. Maggenti had just completed a textbook on

general nematology at the time, an undertaking of about

four years. "It was both complimentary and often painful,"

he said, "to see my colleagues utilize my ideas, given in

conversation, in print before the book's release" (5). Had

they used them after publication in words close to Mag-

genti's own, he might have had an easier time than Capps in

getting reparation.

Shortly after refusing one settlement offer by Waldo's

attorneys because he objected to the agreement to be silent

that he would have to sign, Capps, in a letter to his agent,

said that he still believed people in publishing to be more
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idealistic and to have more professional pride than most

people in business. In the next paragraph he spoke of his

theory that in only one of ten cases is an accused writer

guilty of deliberately plagiarizing another's work. Capps

thinks the courts and those in writing and publishing have

taken their tolerant views of plagiarism from an attempt

to avoid smearing the names of the nine innocents (2).

In another letter to Al Hart much earlier in the liti-

gation, Capps confessed that he neither expected nor wanted

to see Anna Lee Waldo behind bars. He reminded Hart, how-

ever, that the 1978 U.S. Congress passed a law providing

for criminal penalties for taking the "literary labors" of

another (2). Curiously, that was the year Sacajawea was

copyrighted.

The problem, as Capps saw it, was not just to ensure

that punishment was meted out to the guilty or that pla-

giarists be made to share their profits with authors they

had borrowed from. He feared that the current attitudes

would cause the whole profession to lessen its standards.

In the tentative preface to the book he had intended to

write as the case wound up, Capps says, "If we permit it

in others today, we will do it ourselves tomorrow when

cynicism has become a way of life" (3).

Why do they do it? Some psychiatrists see plagiarists

as victims of a death wish, a need to be caught because they
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do not deserve the success they strive for. Martin Amis

took such a view of Jason Epstein's plagiarism of his book

(9). This theory seems a bit shaky in the present day

when a plagiarism accusation may actually benefit a book's

sales and, in any case, usually does not result in heavy

penalties.

Psychiatrist Hariette Kaley, on the other hand, calls

plagiarism "a desperate attempt to salvage self-esteem.

The need for the product becomes more important than the

process" (9). Arnold Cooper, president of the American

Psychoanalytic Association in 1980, compared a neophyte

writer's borrowing of others' words and ideas to a begin-

ning painter's copying of Picassos--"such borrowing signi-

fies both protective bonding with an admired, more estab-

lished writer and the shoring up of a sense of inadequacy"

(9). Plagiarism has also been compared to kleptomania:

there is a desire to be caught and what is taken may not be

needed (11, p. 332).

Whatever the reason, plagiarism appears to have become

so accepted in recent years that R. D. Rosen satirically

commented on the revolution in a New Republic article en-

titled "Plagiarize or Perish: Epping." Writing soon after

the widely publicized Epstein-Amis case, Rosen observed:

Publicity-starved authors across the country have
begun to confess publicly to acts of literary
plagiarism. Epstein has lent his name to this
thriving phenomenon--"epping" (10, p. 13).
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He further reported that some authors were having manu-

scripts returned with the explanation, "It's terrific

stuff, but we haven't read anything like it before." Book

reviewers, too, have adjusted their standards, according

to Rosen, and sometimes lament that new works are "simply

not derivative of anyone" or are "depressingly original"

(10, p. 14).

In a serious piece for American Scholar, Peter Shaw

summed up the new moral climate of literature: "Today it

is difficult to imagine a plagiaristic act, or indeed any

other breach of literary ethics, that would go undefended"

(11, p. 336).

Therefore, writers and publishers today often hold am-

bivalent attitudes toward plagiarism. On the one hand, indi-

vidual expression--creativity--is still lauded, but tradi-

tional rules of literary conduct are frequently bent in

the name of marketability. Is this hypocrisy or good busi-

ness sense?

To Benjamin Capps it represented a frightening trend

away from the integrity associated with the publishing

industry. When confronted with evidence that much of his

"literary labor" had been recycled in Waldo's bestselling

novel, he decided to fight. His two-year legal battle

took him away from his own work, but during the litigation

he wrote, "We are inclined to say that an individual cannot
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buck the system, but there are times when all of us could

do more than we do. We might insist that our professions

are something we intend to take pride in" (3).
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CHAPTER IV

SACAJAWEA: SECOND VERSION

On July 1, 1984, Avon Books printed 500,000 copies of

a reissue of Anna Lee Waldo's Sacajawea, characterized on

the front cover as "The Epic Novel . . . Now Revised and

Expanded" (5). Barely a year had passed since the Capps

litigation had ended, but it had been almost three years

since Avon had halted further printings and distribution

of the suspect first edition. Jan DeVries and Jim Harrison,

probably freelance editors, assisted Waldo in the revision

(9, p. vii).

By July 27, the mass market paperback was ninth on

the Publishers Weekly Paperback Bestsellers list for the

week. It turned up again, and for the last time, in the

number eleven spot on the same list for August 3, 1984.

This recognition was comparable to the record of the first

mass market version, released May 20, 1980, which after

four printings had 588,000 copies in print by June 27 of

that year (4) and was named a "candidate" to the list on

May 30, held the thirteenth spot on June 6, and the fif-

teenth on June 27. Although selling many fewer copies,

the original--and more expensive--trade paperback had a

much more impressive record: twenty-four weeks as one of
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the top ten of its kind, cited by the same magazine, from

May 28 to November 5, 1979. This book reached its peak,

third place, during the weeks of June 4 and June 11, 1979.

The list is compiled from information on actual book sales

each week, not printings or shipments (3).

The 1984 edition, in a literal sense, had been ex-

panded. Its pages totalled 1,408, compared to 1,359 in the

first mass market version. The publishers had added a

map, sixty-one pages of notes, and 116 new sources in the

bibliography. No sources were removed--including Will

Henry's The Gates of the Mountains, noted by Benjamin Capps

as a work of fiction (2). No references to any of Capps's

novels appear in either book. Interestingly, though, an

obscure author, Andrew Garcia, who wrote Tough Trip through

Paradise 1878-1879 and was (according to Capps) a plagiarism

victim in the original Sacajawea (1), was cited again as a

source. Quotes at the new edition's beginning now bear the

passages' complete titles, publishing information, and page

numbers.

Typical readers, however, may find the "expanded" label

misleading. For 150 per cent of the cost of the former

mass market paperback, they have purchased a carefully an-

notated, but shrunken, novel. The story, including epi-

logue, ran to page 1342 in the first version, but ends on

page 1328 in the reissued book. Where the old one had
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fifty-eight chapters, the new has only fifty-seven.

Further, a slightly larger typeface was used the second

time. A random word-count revealed an average of seven

fewer words per page in the 1984 version; this adds up to

a twenty-five-page deficit over the course of the book.

As might be expected, the book has been heavily re-

vised. On nearly every page something has been added, de-

leted, or changed--wording, characters, anecdotes. Follow-

ing are examples of the ways material quoted in my exhibits

in Chapter II of this paper was altered for the second book.

In the first sample, a description of Sacajawea as an

old woman was taken, with only slight changes, from Capps's

sketch of Mad Wolf in The White Man's Road. In the second

half of the exhibit, we see that the wording has been

changed, though the picture remains much the same.

EXHIBIT V

1978 edition:

Sacajawea's hair was white
with a tinge of listless yel-
low, thin and brittle as
straw, not long enough to
braid. The skin fitted
tightly on her forehead, on
her hooked nose, across her
broad cheekbones. On her
cheeks were delicate patterns
of wrinkles, and at her throat
the skin loosened to folds
and pouches, fine brown, trans-
lucent. Her jaw jutted out
from the dark wormwood face.
Her mouth was sunken. Her

1984 edition:

Thin, wispy gray hair
hung against Sacajawea's
shoulders. Her forehead,
cheeks, and chin were
crisscrossed with fine
lined indentations. Dark,
pigmented blotches spotted
her face and beaklike nose,
the backs of her bony
hands, and her thin arms.
Her bright eyes were large
for her shrunken face, and
her mouth looked pinched
together when closed. She
wore a government-issue,
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EXHIBIT V--Continued

eyes were dark caverns, with black woolen skirt and
a point of light deep in each. over that a soiled, blue
She seemed infinitely old to calico dress that fit her
Speedy Jim, not senile so much like a sack. On her
as a sad visage battered by shoulders she held a tat-
time. Her body gave no shape tered red blanket (9, p.
to the faded blue-calico sack 1292).
of a dress and tattered red
blanket, carefully arranged,
that covered it (8, p. 1310).

Another passage, which in the first version took place

between Sacajawea and a little girl met in a stagecoach

while the old woman was traveling to visit her foster

grandchildren, copied the spirit and meaning, if not the

exact wording, of an encounter on a train between Sam

Chance and a very young aspiring cowboy in Capps's Sam

Chance. In the 1984 edition, Sacajawea's stagecoach ride

is uneventful, but a similar scene occurs after her arrival

with one of her white foster grandchildren, Little Joe.

His teacher had told her class about Sacajawea, the guide

for the Lewis and Clark expedition, then scolded the little

boy for lying when he claimed she was speaking of his grand-

mother.

EXHIBIT VI

1978 edition: 1984 edition:

"Little Papoose, whose name She reached with both hands
will someday be Sacajawea, for the leather string tied
you will wear a beautiful around her neck and pulled
shining medal around your it over her head. For a
neck so that people will know long time she looked at the
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EXHIBIT VI--Continued

you are distinguished. A
medal like Chief Red Hair
gave the real Sacajawea."

"How can I do that?"
It was a foolish impulse,

she knew, and the odds were
that the child would never
appreciate it, might not ever
even find out whom the medal
had belonged to. But none of
that mattered. She wanted to
give it because the girl-
child was bright and innocent
and because she had heard of
Sacajawea. "You will never
lose it?"

"Never."
Sacajawea slipped the

medal from around her wrinkled
brown neck . . . "Here. It
is yours. It shows you are
Sacaj awea."

The child looked at it,
turning it over in her small
white hand. After a moment,
Sacajawea took it and tied a
knot across a thin place in
the beaded thong. She liked
the way it looked on the
child.

"I must not lose it," she
said, "because it shows I'm
Sacajawea, the Bird Woman"
(8, pp. 1285-1286).

silver peace medal swing-
ing on the string. Little
Joe stood close to her..
She could hear him breath-
ing through his mouth.
She wiped the medal on
the hem of her cotton
skirt and held it up to
the light coming through
the open back door.

. . "That is a like-
ness of the Great White
Father years ago. And see
the hands?" She held the
medal so that Little Joe
could look. "That is the
friendship sign. See, I
hold your hand in friend-
ship." She clasped his
right hand in hers. "Look,
there is a peace pipe and
a war ax. They are crossed
for peace between the red
man and the white man."

. . . "Little Joe, here
is proof your tongue is
not forked and will not
turn black and fall out.
Wear this and people will
know you are distinguished."
She fingered the small
colored beads she had
threaded on the buckskin
thong. She tied a knot
across a thin place. "Here
is the medal Sacajawea
carried on the journey to
the Western Sea and back
to her own people." .
"You must not lose it. If
you give it away, you give
away the story at the same
time. They go together.
Can you remember?"

"Ai." Little Joe's
eyes were wide. "I was
right. You are Sacajawea"
(9, pp. 1259-1260).
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The material quoted in Exhibits II and IV, the earlier

telling of the first buffalo hunt of the spring when Saca-

jawea (or Grass Child as she was called then) was a child

and the second concerning a fake Sun Dance performed by

tribe members for a group of soldiers late in her life, has

been changed completely. Much more detail is given on

both events in the reissue. Only a bit of dialogue between

Grass Child, her sister, and a friend retains the same mean-

ing, though not the same expression.

No explanation is given in the new book for the novel's

revision and reappearance. Concluding a short preface to

the copious notes, Waldo says only this: "In some cases

copyright owners requested that the complete source be in-

cluded here in the owners' particular format" (9, p. 1329).

Perhaps that means that non-fiction writers and historians

also complained that they did not receive credit for ideas

of theirs that were used, unacknowledged, in the first ver-

sion. If she and Avon made a settlement with Capps et al.

or with Frederick Manfred, the expanded documentation may

have been a stipulation of the agreements, although works

of fiction would not have been included in any case.

Probably the notes appear to protect the author and pub-

lisher against any future threats of litigation.

It is not likely that most readers of Sacajawea are

interested in the sources of all the historical novel's
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background material. The book is, after all, a work of

fiction. In the letters Waldo wrote to the readers of

the first book who thought they saw plagiarized passages

in it, she always alluded to footnotes that had been cut

to prevent slowing the long story. But these people were

not asking about Indian customs or historical events; they

were questioning episodes remembered from other novels and

short stories. Quite possibly, all the emphasis on docu-

menting historical data is a cover for the reality that

the author was caught copying fiction. Failure to note the

source from which she read of a peculiar Indian rite seems

a far lesser crime, especially since she had literary li-

cense to invent whatever she needed for her story.

Why did they reissue the book? Avon had made over

$2,500,000 on the first version. Considering the costs of

employing editors for the massive job of revising the manu-

script and having the bulky novel reprinted, the company

must have foreseen a market still existing for the book.

If most of the 500,000 copies printed in 1984 sold at the

inflated price, Avon probably recouped any monies paid to

suing authors and made more profit.

Certainly, interest in the central character has not

dimmed since 1978. The July, 1986 issue of Ladies' Home

Journal, in celebration of the restoration of the Statue of

Liberty, carried an article on the twenty-five most
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important women in American history. Sacajawea was second

in the chronological list, compiled by the magazine's

editors with the assistance of the Institute for Research

in History and the staff of the Schlesinger Library, Rad-

cliffe College (7, pp. 84-85). "Talk about a working

mother!" begins the sketch of Sacajawea's life (7, p. 127)--

translating her achievements into the experience of her

twentieth-century counterparts.

Many of these women must have bought.Waldo's book to

be inspired by the story of the famous Shoshone, who pos-

sessed, according to Meriwether Lewis, "equal fortitude and

resolution" to that of any person on the treacherous ex-

pedition (6, p. 39). It is a shame that those profiting

from the sale did not exhibit qualities as inspiring.
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CHAPTER V

CONCLUSION

We will probably never know exactly what happened from

the time Anna Lee Waldo submitted her manuscript Sacajawea:

Savage to Saint to Avon Books in 1973 until the 1984 re-

issue of the bestseller. The Avon employees who worked on

preparing and marketing the book will not talk now, nor

will the author or the plaintiffs in the 1982 plagiarism

case. Any attempt to explain the proceedings before, during,

and after the book's publication is conjecture, but, from

the records of what came to light during the trial, from

Benjamin Capps's painstaking research of the novel before

bringing suit, and from Armand Maggenti's file on his

dealings with the author, her publisher, and with Capps

and the other plaintiffs in the suit, it is possible to

venture more than a mere guess.

After over six years in Avon's offices, the manuscript

became a published book in 1979--a very successful book,

financially, if not critically. But, before the year was

out, several readers had written the publisher about sus-

pected plagiarism from a number of other works, and Hearst's

(Avon's parent company) corporate counsel had been warned
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of possible legal action by Random House, which published

James Michener's Hawaii.

Beginning at that time, and through the publication

of the second edition of Sacajawea, the author tried to

cloud the issue with references to documentation of the

historical sources that might have been lost or carelessly

excluded. That would not be nearly as serious an offense,

in a book like this, as the charge of copying others' fic-

tion, unless, as Capps has speculated, she had originally

listed his novels or others in the bibliography, not under-

standing that other works of fiction are not to be given

as references.

Finally, in 1981, when Capps had discovered enough

evidence to take Waldo to court, he wrote Avon publisher

Walter Meade of his intentions. In view of the pending

litigation, the company stopped printing and distributing

Sacajawea. The case, heard in Judge Constance Motley's

court in New York City, went on from April, 1982, to June,

1983. It was privately concluded, presumably with the de-

fendants making a payment to the plaintiffs in return for

Capps and his publishers signing an agreement not to di-

vulge information on the case.

Since printing of the original version was halted just

as the publisher was negotiating for several foreign edi-

tions, as well as a book club edition, Avon must have
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thought there was still enough potential interest in Saca-

jawea to revise the questionable portions, add protective

documentation, and reprint the whole thing after the trial

ended. Perhaps some of the novel's excess that was cut

earlier was reinserted. Whatever was done, Avon's faith

in its saleability (the first printing included 500,000

copies) seems to have paid off, at least in the first few

weeks. By the week of July 27, 1984, only eight other

mass market paperbacks outsold it. Readers' interest may

have been piqued by the novel's proclaiming itself "revised

and expanded." By announcing on the front cover that it

had stayed on the New York Times Bestsellers List for eight

months, some buyers may have thought the book had been

originally printed in hardback and was just then appearing

in paperback form.

Owing to the current lenient attitude toward plagiar-

ism, Avon and Waldo, by all appearance, were able to get

an immense historical novel together with a boost from

previously published fiction; make a lot of money on it;

and then, without publicity, pay off suing authors and

publishers before reworking the book and bringing it out

again. The new book was more expensive, and the story had

not been expanded, but trimmed.

Since the author claims to have consulted 116 histori-

cal sources on Indian life, historical events, and personal
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history of Sacajawea and her tribe and family, and particu-

larly because she had never written fiction before, ob-

servers might wonder why Waldo did not make her book a

straight biography. The epilogue to the novel may provide

the answer. Historians have always been in conflict over

the length of Sacajawea's life, the author reported. Most

reference sources, e.g., Webster's New Biographical Dic-

tionary, say she died at the age of twenty-five. The tri-

bute to her printed in Ladies' Home Journal in 1986 also

lists that age. Other evidence, however, points to 1884

as her date of death. There is even a grave marker in

Wyoming giving the later date. If she lived until 1884,

she died at ninety-seven--quite a difference from twenty-

five. An old Shoshone woman did die at that place in 1884,

but some who were there deny that she was the real Saca-

jawea.

With such controversial evidence, Waldo must have

felt that writing an authenticated biography would have

been impossible. She chose the long-life theory about the

Indian woman and fictionalized some of the story. If she

could have kept the fictional element out, perhaps she

(and Avon) could have stayed out of trouble.
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