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This study sought to review the due process appeal cases

that came before the Texas State Commissioner of Education

from 1970 to 1975 in order to determine the impact of the

decision upon school districts' management and operation.

Five purposes directed this study and are as follows: (a) to

review the cases appealed to the State Commissioner from 1970

to 1975, (b) to develop a cross reference for cataloging

these decisions, (c) to develop a handbook on reference mate-

rials for local administrative use, (d) to outline a special

procedure for orderly due process, and (e) to determine the

impact of these decisions rendered to concerning local school

district policy. These five purposes were attained through

a research design combining historical research methodology

with survey research methodology.

The first phase in this research design consisted of

analyzing 45 due process appeal cases. This analysis yielded

45 condensed briefs. The briefs identified the appellant

and appellee, and containd statement of case and decision.



These briefs were categorized into a classification matrix

for easy administrative reference.

Following the analysis of the due process appeal cases,

a survey was conducted of the superintendents of the appellee

school districts. A questionnaire had to be constructed in

order to implement the survey. The questionnaire was vali-

dated by professionals and representative practicing superin-

tendents, university professors, and state education agency

administrators. The survey instrument was administered

through the mail. An overwhelming 93% of those surveyed

responded to the questionnaire.

Findings and conclusions which resulted from information

gathered through the use of a survey instrument were that

most due process cases are completed within a year with a

mean of 9.1 months. 'In 80% of the due process appeal cases

a term contracted employee was involved with a one- or two-

year contract. The majority of the cases involved a dismissal

before contract expiration. Most cases involved written

notification, delivered by hand, certified, or registered

mail which stated proposed action and reasons for that action.

The employees requested a copy of evaluation reports

and/or memoranda in 34.6% of the cases. The employee made a

written request for a board hearing and was usually repre-

sented by counsel in addition to cross-examining witnesses

at a hearing. In the majority of the cases, 75.8%, the



employee was not suspended without pay during the period

between request for a hearing and the hearing.

With the exception of two cases, cases were heard with-

in an eight-hour period. The average time was 5.1 hours.

The general reaction of the hearing was satisfactory or

better. Most frequently, 91.4%, the employee was not rein-

stated as a result of the hearing.

Grounds for dismissal were frequently (a) repeated

failure to comply with official directives and established

school board policy, (b) inefficiency or incompetence in

performance of duties, and (c) good cause.

Cost ranged from $100 to $20,000 with a mean expenditure

of $2,261.67.

In conclusion, negligible impact was observed on school

districts as a result of due process appeal cases. No school

board changed policy as a result of the commissioner's de-

cision.

In summary, the five purposes were met. Attaining these

five purposes produced the following, which are contained in

the report: (a) a Cross-reference Matrix for cataloging

decisions, (b) an Administrative Due Process Handbook con-

taining case briefs, (c) a procedure for orderly due process,

and (d) data results with interpretation.
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CHAPTER I

INTRODUCTION

Law did not always exist. It developed as society

developed, and man found himself living in groups with his

fellow man. The increase of population and the acquisition

of material goods made more rules for living necessary.

Commerce, trade, and even warfare produced a need for speci-

fic rules. Eventually rules became so numerous that the

rulers of ancient societies found it necessary to have these

written as laws. These written codes became the basic law

of the land in many early societies.

Much of our own American law had its origin in English

common law. Judges of the courts throughout the country

administered justice according to the legal customs of each

locality, and these varied greatly. It became apparent that

broad principles drawn from local customs should apply

throughout the country. Later, judges adopted the principle

of deciding cases on the basis of earlier court decisions.

When America declared its independence, it adopted English

common law as the backbone of the judicial system. However,

American law makers decided to write a constitution, a docu-

ment embodying the basic principles upon which the new
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nation was founded. The American Constitution became the

keystone of our legal structure.

In this country, there are three types of government:

Federal, State, and Local. Federal law is based on the

Constitution and the statutes passed by Congress. State

jurisdiction is provided by the tenth amendment to the Con-

stitution, which stipulates that all powers not specifically

delegated to the federal government are reserved to the

states. The Constitution of each state and the statutes

passed by each state legislature make up most of the laws

which govern the citizens of each state. Local governmental

agencies such as cities and schools have the authority to

establish regulations and policies as long as they do not

violate state or federal laws.

The Bill of Rights added ten amendments to the Federal

Constitution. They all dealt with federal rights of indi-

vidual citizens. The fourteenth amendment prohibited states

from denying the citizen due process of law.

The field of law is divided into two main parts: Civil

and criminal law. Civil law has to do with the relation-

ships among individuals; criminal law has to do with the

relationship of individuals and society. Civil law is pri-

marily concerned with contracts. When a contract is written

all the terms of the agreement should be included and stated

clearly. Thus both parties are protected. If either party

fails to fulfill his obligation according to the terms of
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the agreement, it is called a breach of contract. When one

party breaches a contract, the other may take legal action

against him.

There are two types of contracts, expressed and im-

plied. An expressed contract is one in which the parties

express what they intend to do, either orally or in writing.

That is, they indicate the terms of the contract. This is

done either orally or by written contracts which reasonably

clarify their intentions. An implied contract is one in

which the intent of the party involved is implied from his

actions.

The due process procedure has been interpreted in

different ways in local school districts in the State of

Texas. Professional employees have become increasingly

aware of this procedure through various dismissal processes.

After local districts have exhausted alternatives to dis-

missal, the professional employee has the right of appeal to

the State Commissioner of Education, the State Board of Edu-

cation and ultimately the District Court for relief. The

ramifications surrounding dismissal have established new

dimensions in education. The observation and evaluation of

personnel for the purpose of an orderly dismissal is one of

these. Another has been the consistent re-evaluation of

local board policy, to establish and maintain effectiveness

in the dismissal procedure.
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Statement of the Problem

The problem of this study was to review the due process

appeal cases in the State of Texas as they influenced edu-

cation from 1970 to 1975.

Purpose of the Study

The purpose of this study was (a) to review the cases

appealed to the State Commissioner on Education from 1970

through 1975, (b) to develop a cross reference for cataloging

these decisions, (c) to develop a handbook of reference mate-

rials for local administrative use, (d) to outline a special

procedure for orderly due process, and (e) to determine the

impact of the decisions rendered concerning local school

district policy.

Limitations of the Study

This study was limited to the due process appeal cases

presented to the State Commissioner of Education in the State

of Texas. While this limitation restricted conclusions to

only one state, it was not considered to be a serious con-

straint on the value of the study. The study of due process

was also limited to those cases which specifically involved

employee dismissal.

Assumptions of the Study

It was assumed that the responses to the survey ques-

tionnaire were made honestly, without regard to emotional

prejudices.
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Definition of Terms

1. Due Process--A course of legal proceedings carried

out regularly and in accordance with established rules and

principles. In this study it applies only to the process of

dismissal of a professional employee.

2. State Board of Education--Individuals elected from

throughout the State of Texas serve in this governing body,

whose function is to develop and maintain policies relative

to the operation of the public school system in Texas.

3. State Commissioner of Education--This person is the

executive officer through whom the State Board of Education

carries out its policies and enforces its rules and regu-

lations. He is the chief executive officer of the Central

Education Agency.

4. Local Board of Education--These boards are school

district governing bodies created by the Texas Legislature

and bound by laws of the State Board of Education. In this

study, these will be referred to as the "board."

5. Professional Personnel--Those persons who are

employed by a local school system through a contractual

agreement executed by the Board, namely, teachers and admin-

istrators.

6. Open Hearing--This is a hearing conducted by the

local board of education at the request of the professional

employee. All proceedings are available for public

observation or may be closed at the request of the employee.
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7. Appellant--The party who takes an appeal from one

legal jurisdiction to another. In the case of due process,

this person is the professional employee who is being dis-

missed.

8. Appellee--The party in cause against whom an appeal

is taken; that is the party who has an interest adverse to

setting aside or reversing the judgment. In the case of

due process, this is the local board of education.

9. Tenure--In its general sense, a mode of holding or

occupying. It is spoken of as an office, meaning the manner

in which it is held, especially with regard to time. Also,

it is the right to perform duties and receive emoluments

thereof along with the continuing expectation of employment.

Background and Significance of the Study

A major problem confronting school administrators today

is how fair, orderly, and lawful dismissals of employees can

be accomplished within the confines of the law, and at the

same time assure that the good professional employees are

protected.

When due process procedures were first challenged in the

early 1960's, a series of workshops were conducted across

the state to acquaint the administrators with some sketch

guidelines to follow. These workshops were conducted by the

staff of the Texas Education Agency. Since that time, very

little has been done to inform administrators about the role

of due process in the public schools.
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In the last ten years, the salaries of professional

employees have doubled. The $4,000.00 a year beginning

teacher is now making $8,000.00. As a result, the taxpayers

and parents in our school districts are increasingly ques-

tioning the competence of some of the professional staff.

More pressure is being asserted by them to eliminate lack-

luster staff members from the payroll.

It can be assumed that in the future many teachers will

be asked to resign. The last alternative for a local school

board should be to terminate someone. In view of the fact

that many cases have been appealed from 1970 to 1975, admin-

istrators must be aware that there will certainly be an

increase in the number of appeals cases in the future. Mr.

Chester Ollison, attorney for the Texas Education Agency,

predicts that there will be more than 200 cases appealed

between 1975 and 1980. It is essential then that adminis-

trators understand the need for due process procedures that

coincide with state law.

This study is significant for the following reasons:

1. It acquaints superintendents and school boards with

the cases which have been appealed from 1970-1975, and thus

provides for them relevant background to evaluate or to

judge professional employees in future cases.

2. It provides superintendents and local boards con-

cise, accurate information about due process.



CHAPTER II

SYNTHESIS OF RELATED LITERATURE

A review of the literature revealed that due process

was the vehicle for teacher dismissal. However, the me-

chanics of due process varied widely from state to state as

did the impact of cases upon school districts. The interest

generated by an increasing number and wide range of due

process cases makes a concensus on the real meaning of due

process necessary at this time.

A teacher's right to compensation is based upon a con-

tract which specifies his duties. If he breaks that contract,

he relinquishes his right to be compensated, and if he

breaches his contract, he may be discharged with legal im-

punity by the board. The common law permits dismissals for

"sufficient cause," even if the cause does not fall within

the express provisions for dismissal. Each body hearing a

case must determine whether the cause was sufficient to

merit dismissal.

A board of education cannot discharge a teacher at will.

A teacher who complies with the expressed and implied con-

ditions of his contract has the right to maintain his

position until the end of his contract or to be paid in

damages if the board refuses his retention. There is a

8
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distinction between non-renewal of an expired contract and

discharge of a teacher during the duration of his contract

or dismissal of a teacher who is under a tenure law. The

law views failure to renew a contract as failure to enter

into a contract at all (Reutter and Hamilton, 1970).

In most states teachers gain tenure protection after

satisfactorily serving a probationary period. This gener-

ally means that a teacher's contract continues without

express renewal and that specific procedures are necessary

to terminate it. These procedures basically include: timely

notice that termination is being contemplated, specific

charges against the teacher concerning reasons for termi-

nation, and a hearing to examine the charges and decide

whether termination is warranted. Stipulations for appeal

are included in most statutes. The statutes usually encom-

pass only those teachers who are tenured. It is the perogative

of the legislature to decide which positions it will cover

under the statutes. Since the courts reason that the legis-

lature cannot permanently bind itself to particular employment

practices, they generally uphold the power of the legislature

to change tenure provisions. Of crucial importance in

determining whether tenure protection for an already tenured

teacher could be withdrawn, is the language of the statute

and/or the desirability or necessity of change for purposes

of public policy (Reutter and Hamilton).
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The United States Supreme Court has held that
a state may make tenure for a teacher contractual,
as distinguished from a legislature status. The
case involved an unusually worded tenure statute
in Indiana, which was repealed subsequent to a
teacher's acquiring tenure under it. When she was
not rehired . . . the teacher sued, claiming she
could not be dismissed without following the tenure
procedure . . . The court denied the state's right
to repudiate the tenure protection of the teacher.
The legislature, of course, could change the
statute for prospective employees, but it could not
do so for those who came under the original pro-
visions (Reutter and Hamilton, p. 448).

Many state statutes specify the grounds for teacher

dismissal. Other grounds are precluded unless the statute

contains the phrase other "sufficient cause." Most states,

however, give a broad interpretation to such specific grounds

as "incompetency," "immorality," and "conduct unbecoming a

teacher." It is assumed that a certified teacher or one who

has served for a period of time without being rated incompe-

tent is competent, and must be proven otherwise before being

dismissed under that provision. The term "incompetence" has

been applied to physical disabilities, including pregnancy,

status as a conscientious objector, and failure to answer

questions relating to communist activities (Reutter and

Hamilton).

The courts generally agree that a teacher's character

and conduct may be expected to be above those of the average

individual who does not work with children. Over the years

there has been a trend toward affording the teacher more

personal freedom. It is difficult to distinguish between the
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rights of teachers as citizens and the need for effective in-

structors of youth to be more than subject-matter specialists

(Reutter and Hamilton).

On June 29, 1972, the U. S. Supreme Court affirmed that

teachers may not be denied a new contract because they exer-

cised a right secured by the First Amendment to the U. S.

Constitution. It also ruled that in some cases a teacher who

is up for nonrenewal, regardless of tenure status, may re-

quest and receive an administrative hearing prior to his

dismissal. This affords the teacher an opportunity to con-

front those who make the charges and to defend or refute them.

It protects him from arbitrary action by administrators, and

thus affords him due process (Today's Education, 1972).

Two cases of non-tenured professors were heard by the

Court, and were supported by the National Education Associ-

ation through its DuShane Emergency Fund. NEA urged the

Court to require due process and fair consideration for all

teachers, regardless of whether or not they are tenured, in

matters relating to their employment status.

The two cases aforementioned were those of Daved E.

Roth and Robert P. Sindermann. Both claimed that their con-

tracts were not renewed because they exercised their right of

free expression which is guaranteed by the First Amendment.

Each felt that prior to nonrenewal they should be entitled

to a written list of reasons for such action and to a chance

to refute such accusations at a hearing.
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Roth was teaching under a contract for the academic

year 1968-69 at the University of Wisconsin when he was in-

formed by February 1 that his contract would not be renewed.

He was not given a list of reasons or a chance to review the

decision. He felt that his non-renewal stemmed from his

suggestion that 94 black students who participated in a fall

1968 campus disturbance be permitted to return to the Univer-

sity pending individual determination of wrongdoing rather

than being suspended en masse. He later saw his personnel

file which revealed superior evaluations and an initial unani-

mous vote by the tenured members of his department to renew

his contract. Their vote was later changed at the dean's

urging. The dean felt that Roth had criticized the Univer-

sity for the way it had handled the disturbance and had

demonstrated "a very unscholarly approach to truth and the

search for knowledge that make(s) it doubtful that he has

the qualities of scholarship desirable in a faculty member

." (Today's Education, p. 37).

Sindermann was denied a contract for the 1969-70 aca-

demic year at Odessa Junior College in Texas after being

employed for 10 years in the state college system, four of

these years at Odessa Junior College. He was not furnished

an official list of reasons nor was he afforded a hearing.

He alleged the reasons for his nonrenewal stemmed from his

testimony before state legislature committees in favor of

academic freedom and tenure for junior college professors,
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and from his advocation of the elevation of OJC to a four

year college.

The High Court made the following ruling regarding a

teacher's entitlement to procedural due process before non-

renewal: A non-tenured is entitled to a hearing in federal

court if he believes that his nonrenewal is based on his

exercise of the First Amendment. They also ruled that a

hearing for a non-tenured teacher prior to nonrenewal is

required only if he "can demonstrate that the nonrenewal will

deprive him of an interest in 'liberty' or that he has a

'property' interest in continued employment, despite the

lack of tenure" (Walden, 1973, p. 79). Thus the Court up-

held the right of a teacher guaranteed under the Fourteenth

Amendment to the U. S. Constitution which says that no state

"shall . . . deprive any person of life, liberty, or prop-

erty, without due process of law."

Roth and Sindermann claimed that nonrenewal deprived

them of the liberty to pursue their careers and the property

of their salary for the following year. The Court defined

"liberty" and "property" more narrowly than had been advo-

cated by NEA, and thus limited the number of situations in

which a non-tenured teacher is entitled to an administrative

hearing when faced with nonrenewal. The Court defined

liberty as

Not merely freedom from bodily restraint but also
the right of the individual to contract, to en-
gage in any of the common occupations of life, to
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acquire useful knowledge, to marry, (to) establish
a home and bring up children, to worship God
according to the dictates of his own conscience,
and generally to enjoy those privileges long
recognized . . . as essential to the orderly
pursuit of happiness by free men (Today's Education,
1972, p. 38).

Therefore a non-tenured teacher is entitled to due pro-

cess if (a) charged with personal dishonesty, immorality,

professional incompetence, or insubordination since these

have a deleterious effect on his standing or associations in

his community, (b) his nonrenewal imposes a stigma which

bars him from other employment opportunities in that region,

or if (c) the nonrenewal creates a disability which would

foreclose future employment opportunities (Today's Education).

A teacher who is deprived of "property" is also entitled

to due process. This right to "property" is established if

the teacher has an objective expectancy of reemployment

rather than a unilateral or subjective one. Not all teachers

can claim a right to be rehired.

All teachers threatened with dismissal during the term

of a contract are entitled to a list of reasons and an

administrative hearing (Gatti and Gatti). This is due to

his "property" interest in the remaining salary for the con-

tract year. Tenured teachers receive the same rights upon

nonrenewal. A non-tenured teacher must show that (a) he has

de facto tenure because the faculty handbook grants some form

of tenure after a certain period of service, (b) the insti-

tution's policies and past practices lead the teacher to
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expect reemployment, (c) the contract provides for reappoint-

ment in the absence of "sufficient cause," or (d) teachers

can expect renewal if their performance receives favorable

evaluations or no reprimands or adverse criticisms (Today's

Education).

Procedural due process is fast replacing tenure as a

teacher's protection of his property and liberty. Tenure has

lost its significance because (a) it has not been awarded

equally to females and minorities, (b) it has not been awarded

to other employees such as secretaries, administrators and

custodians, (c) it provides no security to new faculty, and

finally, (d) at state institutions, trustees may not be

authorized to contract beyond the fiscal year, which negates

tenure (Mills, 1977).

In 1972-73, the Supreme Court said that a staff member

employed for one year has no expectancy of reemployment, no

property interest in continued employment, and may be termi-

nated at the end of his contract. He does, however, have a

property interest for the course of his one year contract,

and it is not advisable for an institution to arbitrarily

disrupt that property interest during the term of the con-

tract. A de facto tenure is earned by a staff member who

continuously serves for a number of years. He also earns an

expectancy of reemployment which cannot be removed at the end

of a contract without a due process hearing. This means that

expectancy of reemployment is worth more since all employees
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earn de facto tenure after a certain period of satisfactory

service. Thus the same protections once guaranteed only to

a select group of tenured professors are now applicable to

a much wider range of employees (Mills).

The liberty interest extended to a staff member en-

titles him to due process if a charge leveled against him

seriously damages his standing in the community or if it

imposes a stigma which forecloses the staff member's free-

dom to take advantage of other employment opportunities

(Mills).

Contractual relationships now have constitutional pro-

tections including due process after a liberty or property

interest has been established. Tenure, as a legal concept,

is deficient in representing adequately the interests of the

individual and the institution in their contractual re-

lationships (Mills).

Texas law, concerning teachers and their status of em-

ployment, differs in many respects from that of other states.

Specific requirements which magnify teacher responsibility

and school board obligations to each party are dictated by

the current Texas Education Code and approved by the State

Board of Education.

A summary of these requirements is listed in the

following paragraph:

The term "teacher" applies to any professional employee

who is required to have a valid certificate or permit. The
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reasons for discharging a teacher under a continuing or

probationary contract during the school year are

1. Immorality

2. Crime conviction

3. Drunkenness

4. Insubordination

5. Physical or mental incapacity

6. Neglect of duty

A teacher under continuing contract may be discharged at the

end of a school year, or reduced to a probationary contract

for the next year for the following:

1. Incompetency

2. Failure to meet board requirements

3. Failure to pay debts

4. Drug abuse

5. Alcohol abuse

6. Necessary reduction of personnel

7. Misconduct

Any teacher must be notified in writing of any proposed

action against him concerning his dismissal or nonrenewal.

The teacher has a right to any written material concerning

his fitness or conduct as a teacher. He has 10 days following

notification to request a hearing. Within 10 days after this

hearing request, the board of trustees must fix a time and

place for that hearing. The teacher may employ counsel, hear

the evidence against him, cross examine adverse witnesses,
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and present contrary evidence. If the teacher is reinstated,

he is entitled to compensation during the hearing procedures.

If the teacher is ordered to be dismissed, he has the right

to an appeal if written notice is given within 15 days, or

he may challenge the legality of the hearing by bringing

suit in the same county within 30 days. If the teacher's

contract is not renewed, or if he is reduced to a proba-

tionary contract for the following year, he may appeal to the

commissioner of education within 15 days. Appeals to the

commissioner are heard de novo, and an appeal of his decision

may be made to the state board of education, whose decision

is final on all questions of fact, but subject to appeal to

district courts if the decision is (a) not substantiated by

evidence, (b) arbitrary or capricious, or (c) in error in

the application of existing laws.

A new teacher to a school district or one not hired by

the district for three consecutive years is hired under a

probationary contract. A teacher employed under such a

contract must be given written notification of the board's

intention to terminate his employment at the end of his con-

tract. He is entitled to a hearing, but the board of

trustee's decision is final and unappealable. The board of

trustees must notify teachers who are serving their final

year of probationary contracts that they have been elected

to continuing contracts. Failure to accept this continuing
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contract within 30 days is considered a refusal on the part

of the teacher.

Appeals must be processed under the rules set out in

the Procedures on Hearings and Appeals, which was last

amended by the State Board of Education in June, 1967 (Texas

Education Code: Section 13.101). If these procedures are not

strictly followed, the appeal falls outside the jurisdiction

of that agency. The code basically states that requests for

appeal must be made in writing within a prescribed time

limit. In controversies originally arising under the juris-

diction of the State Commissioner of Education, aggrieved

parties are entitled to a hearing, representation by counsel,

and an opportunity to present sworn testimony. In contro-

versies involving the decision of the Commissioner of

Education, the aggrieved parties are entitled to a hearing

before the State Board of Education, providing they have

followed the procedures for such matters.

All such appeal trials shall be tried de novo making

prior action or testimony null and void. Therefore, the

court will determine the rights of the parties, regardless

of prior executive decisions. The code enumerates the proper

route of an appeal. It is the responsibility of the appellee

to file with the board or officer to which it is appealing,

a proper an timely record in accordance with the code's

policies. Upon receipt of this record, the board sets the

time and place of the hearing within the time limits given.
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Any parties may file briefs, be represented by counsel, pre -

sent oral arguments, or present additional material (except)

on appeals to the State Board of Education). The decision

on a hearing or appeal must be made in a reasonable length

of time. An aggrieved party may then request another appeal

as previously outlined.



CHAPTER III

PROCEDURES FOR COLLECTION AND

TREATMENT OF DATA

In order to conduct this investigation, data collection

was partitioned into two phases. Phase One consisted of

identifying, acquiring, and reviewing all due process appeal

case materials involving professional personnel coming be-

fore the State Commissioner of Education during the period

from 1970 to 1975. Phase Two employed survey methodology in

order to collect data from the superintendent or his desig-

nee of the school districts involved in the due process

appeal cases. Both data collection phases are discussed in

the following sections.

This study was submerged into a combination of two dis-

tinct research designs with the culmination of the design

results appearing in Chapter IV. The first research design

was historical as due process appeal cases were analyzed.

The second research design was survey research as each

school district was polled for a questionnaire response.

The uniting of these two designs into a single approach

facilitates an investigation not possible in a single design

approach.
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Due Process Appeal Cases Review

The review of the 45 due process appeal cases before

the State Commissioner of Education for the State of Texas

during the period from 1970 to 1975 was completed during

this phase. In order to identify the 45 cases and acquire

case transcripts, a lengthy search process began with the

State Commissioner of Education. Following the commissioner,

the State Bar Association was contacted. Then the attorney

for the Texas Education Agency was consulted. Lastly, Alton

Bowen, Associate Commissioner of Education, was approached

for the collection of the 45 cases. Bowen, through the

Texas Education Agency Legal Division, provided case tran-

scripts for the 45 cases during 1970 to 1975.

Each of the cases was read for fact and clarity. As a

result of this research, each case was condensed into a brief.

These 45 briefs, as an administrator views them, presented

issues that were important to each case. Each brief identi-

fied the appellant and appellee, and contained Statement of

Case and Decision. This research yielded 45 due process

appeal case briefs. A second result of this research activity

was a classification matrix by which each case may be cate-

gorized for easy administrative reference.

Both results, the briefs and the classification matrix,

are discussed in Chapter IV and presented in the Adminis-

trative Due Process Handbook (see Appendix A).
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Survey of Superintendents

The research design employed for this phase was what

Babbie (1973, p. 62) labeled cross-sectional survey method-

ology. In this design data were gathered at one point in

time from a sample for the purposes of (a) describing the

phenomenon under study and (b) determining the relationships

between variables at the time of study.

Selection of Subjects

The source of subjects was a finite universe composed

of all the public school districts in the State of Texas

that had experienced a due process appeal involving a pro-

fessional employee appearing before the State Commissioner

of Education during the period from 1970 to 1975. Therefore,

the subjects selected to respond in this study were the

superintendents of the identified school districts. The

subjects constituted more than a sample, as they were the

universal population.

Once the school districts involved in appeal cases were

identified, the Texas Education Agency Public School Direc-

tory was referenced for superintendents names and addresses.

Instrument

An original instrument entitled Sample Survey Ques-

tionnaire. was proposed. This Questionnaire, Appendix B,

consisted of nine items. Distributed among the nine items,

three items having more than one response, were five open-
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ended responses, five yes-no dichotomies, and three items

with a four-point scale.

In order to validate this instrument for this investi-

gation, a 10 member panel was selected for a validation

study. This panel was selected utilizing a quota sampling

method. With this sampling methodology, three different

viewpoints were considered valuable in validating this ques-

tionnaire. The three viewpoints to be consulted were (a)

practicing superintendents, (b) college/university profes-

sors, and (c) an educational state agency administrator. On

the validation panel, 60% of the panel was practicing

superintendents, 30% professors of education, and 10% an

administrator of a state educational agency. The practicing

superintendents were stratified into five categories based

on district size and urban/suburban status.

The professionals who served on the validating panel

are listed below in their respective professional category.

Professors

Dr. E. V. Huffstutler, North Texas State University

Dr. Forrest Rollins, North Texas State University

Dr. Hoyt Watson, North Texas State University

Practicing Superintendents District Size

Dr. 0. C. Taylor, Beaumont South Park ISD (Large Urban)

Dr. Sid Poynter, Crowley ISD (Medium Suburban)

Don Whitt, Wylie ISD (Small Suburban)

Roy Cooley, Sabine ISD (Small Rural)
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Don Smith, Cleburne ISD (Medium Rural)

Willie Pigg, Mansfield ISD (Medium Suburban)

State Educational Agency Administrator

Don Peters, Associate Director, Region VII, Education

Service Center

The result of the instrument validation study was a

lengthened instrument. The revised questionnaire (see

Appendix C) had 28 items. The 28 items consisted of the

following type of questions: four open-ended responses, 17

yes-no dichotomies, seven multiple choice items, and one

item having three four-point scales. This revised question-

naire allowed a more comprehensive investigation of the

circumstances surrounding the due process appeal cases.

Mail Survey Methodology

Once a list of superintendents was obtained from the

Texas Education Agency Public School Directory, each superin-

tendent of a school district that was involved in a due

process appeal case (1970-75), was mailed a letter (see

Appendix D), explaining the nature of this research. A brief

of their due process appeal case was enclosed with the letter

for easy referencing. The letter requested their assistance

in this research by completing the enclosed self-administered

survey questionnaire. The letter requested that they return

the completed questionnaire as soon as possible in the en-

closed self-addressed, stamped envelope.
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Three weeks later a follow-up letter was mailed to 20

superintendents. Enclosed with this letter were a second

copy of the self-administered survey questionnaire and a

second self-addressed, stamped envelope.

A third contact was made, via telephone, with the

superintendents who had not returned a completed question-

naire. Each of these telephone conversations was customized

to the perceived sensitivity level of the superintendent

being interviewed.

The telephone interviews concluded the data collection

activities with a very favorable response. This response

will be discussed in Chapter IV.

Data Treatment

Since the population to be surveyed consisted of 45

superintendents, manual analysis rather than computer-

assisted analysis was conducted. Once questionnaires were

returned, their responses were tabulated. The tabulations

were developed into tables for presentation in Chapter IV.

The tables were constructed for univariate analysis in order

to present frequency of response occurrence. Appropriate

descriptive statistics were calculated and will be discussed

in the Chapter IV narrative.



CHAPTER IV

ANALYSIS OF DATA

Data analyses of the due process appeal cases and the

survey research which ascertained district impact, are pre-

sented in the following sections.

Due Process Appeal Case Results

Each due process appeal case before the State Commis-

sioner of Education for the State of Texas during the period

from 1970 to 1975 was identified and a case transcript

acquired. Between 1970 and 1975, 45 due process appeal

cases came before the State Commissioner of Education; there-

fore, 45 case transcripts were read for fact and clarity.

From an administrator's point of view, the significant facts

in each case were lifted for inclusion in a brief. A brief

was written for each due process appeal case. These briefs

are presented in the Administrative Due Process Handbook in

Appendix A.

Each due process appeal case was classified with common

administrative/legal dismissal and/or appeal terms for easy

referencing. As a result, if a superintendent is confronted

with a dismissal consideration, he has only to consult the

Administrative Due Process Handbook indexed by dismissal/

appeal ground terms.

27



28

Common dismissal grounds or appeal grounds found in the

45 due process appeal cases appearing before the State Com-

missioner of Education from 1970 to 1975 are presented in

Table 1 with the number of each specific case referenced in

the Administrative Due Process Handbook. Some cases fell

in more than one category.

Table 1

Frequency of Due Process Appeal Cases Cross-Referenced

by Dismissal/Appeal Grounds in the Administrative

Due Process Handbook

Dismissal/Appeal Ground Terms Number of Cases

Immorality 5

Crime conviction 1

Drunkenness 2

Insubordination 12

Physical or mental incapacity 2

Neglect of duty 9

Breach of contract 6

Inefficiency 4

Necessary reduction 3

Denied due process 12

Unbecoming conduct 4

Resignation withdrawn too late 2
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The dismissal ground and appeal grounds terms were

utilized in the Administrative Due Process Handbook for

facility in cross referencing or locating cases germane to

these grounds. These terms are found in the dismissal/appeal

ground term matrix, Table 1, and are an outgrowth of the

second purpose of this study.

Survey Data Results

Out of the 45 due process appeal cases to be surveyed,

an overwhelming 93% of the superintendents responded. Only

three either did not return a form or their forms were lost

in the postal system.

Among the 42 questionnaires returned, seven superin-

tendents did not complete the questionnaire due to reasons

ranging from personal preference to the school's attorney

advising that the superintendent not complete the form. The

following sample of statements were taken from the superin-

tendents justifying their not completing the questionnaire.

"I do not feel it appropriate to comment on
the . . . cases as they may later be considered
by the courts."

School attorney advice to superintendent:

"It would not be my suggestion that you com-
plete this questionnaire."

"Because of the restraints imposed by P.L.
93-380, 'Family Educational Rights and Privacy
Act of 1974' other questions may not be answerable."

"This gentleman's folks still reside here . .
I am reluctant to release or comment on this for
reasons that are evident."
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As a result of the above set of non-completed forms and

the three not returned, 35 questionnaires were found to be

valid usable data.

The questionnaire consisted of 28 items. The results

were tabulated for the following presentation. This presen-

tation consists of 10 tables and a corresponding narrative

yielding appropriate descriptive statistics.

The first question was concerned with the length of the

appeal process. Presented in Table 2 were the number of

months taken per due process appeal case and the correspond-

ing frequency of occurrence. The range was from three

Table 2

Length of the Appeal Process

How long did the process of appeal by the employee take
from the time of dismissal by the Board through the decision
rendered by the Commissioner?

Months Frequency

1 0
2 0
3 2
4 5
5 2
6 5
7 2
8 0
9 2

10 1
11 3
12 2

19 1

24 3
No Response 7
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months to 24 months. The distribution was bimodal with four

and six months being the most frequently occurring response.

It appeared that most due process appeal cases were com-

pleted within a single year as 91% of the cases were 12

months or less. Of those responding the mean appeal duration

was 9.1 months.

Question two was to determine the type of contract at

the time of dismissal. The results were reported in Table 3.

Table 3

Employee Contract Type at Time of Dismissal

Was the employee under a term , probationary , or
continuing contract at the time of dismissal? (Check
proper blank)

Frequency of Response

Term Probationary Continuing

28 2 5

A term contract was the most frequently occurring re-

sponse with 80.0%. Continuing contract was the next greatest

response with 14.3%. The least designated contract was a

probationary contract with 5.7% involved.

Table 4 presented data relevant to those on a term con-

tract. Most of those which were involved in a due process

appeal case had a one-year contract, 42.8%. Very close in

magnitude were the number of two-year contracts with 39.3%.



32

The remaining distribution had 10.7% for three-year con-

tracts and 7.1% for more than three years.

Also presented in Table 4 was the employee discharge

pattern for those on term contract. Over 60% were discharged

prior to completion of their term contract.

Table 4

Term Contract Status

If term contract is checked above, was the term for one
, two , three or more years? (Check proper

blank)

Percentage of Response by Years

One Two Three More than Three

42.8 39.3 10.7 7.1

Was the employee discharged prior to the completion of
the term contract? Yes No

Percentage of Response

Yes No

60.7 39.3

Employee notification data collected in this study is

presented in Table 5. Of those responding 77.1 % notified

the employee in writing of the proposed dismissal prior to

final action of the board. Delivery modes in order of fre-

quency were (a) hand delivery by school official, 35.7%,

(b) certified mail, 32.1%, (c) first class mail, 25%, and
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(d) registered mail, 7.1%. In 90% of those responding a

statement of the proposed action and the grounds for such

action were included in the written notification.

Table 5

Employee Notification

Was the employee notified in writing of the proposed
dismissal prior to final action of the Board? Yes
No

Frequency of Response

Yes No

27 6

If notified in writing, how was the notification de-
livered to the employee: (Check mode of delivery)

a) By hand by school official
b) By regular first class mail
c) By registered mail
d) By certified mail, return receipt requested

Frequency of Response

a b c d

10 7 2 9

Did the notification include a statement of the proposed
action and the grounds for such action? Yes No

Frequency of Response

Yes No

27 3

Employee Response to Notification, Table 6, was ana-

lyzed with seven questions. In only 34.3% of the cases did

the employee request in writing a copy of the evaluation re-

ports or other related written memoranda. Employees in 88.6%
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Table 6

Employee Response to Notification

Frequency

Question of Response

Yes No N/A

Did the employee request in writing a
copy of evaluation reports, or other written 12 23 --memorandum which concerned his/her fitness or
conduct? Yes No

Did the employee make written request 31 4 --
for Board hearing? Yes No

If so, was the employee suspended without
pay during the period between request for 8 25hearing and the actual holding of the hearing?
Yes No

Did the employee, requesting a hearing, 21 23 --ask for an open hearing? Yes No

Was the employee represented by counsel 26 6 --at the hearing? Yes No

Did the employee exercise his/her right
to cross examine witnesses at the hearing? 23 10 --
Yes No

If the employee's term contract was not
renewed at the end of the period stated in the
contract, did the employee raise the issue of
customary practice of the district as a 7 6 --
reason for appear from the Board's decision
not to renew? Yes No N/A
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of the cases requested in writing a Board hearing. In 75.8%

of the capes for which there is a response, the employee was

not suspended without pay during the period between request

for hearing and the actual holding of the hearing. When the

employee requested a hearing, 47.7% requested an open

hearing. The majority of the time, 81.3%, of the employee

was represented by counsel at the hearing. The employee, in

69.7% of 'the cases responding, exercised his/her right to

cross examine witnesses at the hearing. Concluding this

analysis, it was determined that the employee raising the

issue of customary practice of the district as a reason for

appeal from the Board's decision not to renew, was not

applicable in 61.8% of the cases.

The time consumed at the hearing is reported in Table 7.

The range was from a half hour to 40 hours. The mode was

three hours with a mean response of 5.1 hours. It was con-

cluded that cases are usually heard in less than a day.
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Table 7

Time Consumption at Hearing

How much time was consumed by or at the hearing?

Hours Frequency of Response

0.5 3
1.0 1
1.5 2
2.0 5
2.5 0
3.0 6
3.5 1
4.0 4
4.5 0
5.0 0
5.5 0
6.0 3
6.5 0
7.0 1
7.5 0
8.0 2

18.0 1

40.0 1
No Response 5

Hearing results are reported in Table 8. In general,

reaction to the hearing was satisfactory or better for all

three subpopulations: students, community, and teaching staff.

The superintendents reported that in the majority of the

cases for subpopulation students and community, this item

was not applicable.
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Table 8

Hearing Results

What was the general reaction of the hearing?

Please circle:

Students: Good Satisfactory Poor N/A

Community: Good Satisfactory Poor N/A

Teaching Staff: Good Satisfactory Poor N/A

Subpopulation Frequency of Response

Good Satisfactory Poor N/A

Students 2 9 -- 23

Community 5 11 -- 18

Teaching Staff 6 9 -- 17

Was the teacher re-instated? Yes No

Frequency of Response

Yes No

3 32

In only 29 cases did the superintendent respond to the

item about a statement of continuation in the employee's term

contract. In 58.6% of those responding, they indicated that

no statement existed in the employee's contract that specifi-

cally stated the issuance of the contract constituted no

implication of continuation of the contract beyond the term
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or period stated in the contract. This observation is pre-

sented in Table 9.

Table 9

Term Contract Statement of Continuation

Did the employee's term contract specifically state
that the issuance of the contract constituted no implica-
tion of continuation of the contract beyond the term or
period stated in the contract? Yes No

Frequency of Response

Yes No

12 17

In two cases the employee was under probationary con-

tract. In these situations, one teacher appealed because of

alleged improper written notice from the Board, and the

other involved automatic provision of article 13.103 of the

Texas Education Code.

Five employees were under a continuing contract. Four

of these appealed because of alleged inadequate procedural

due process at the hearing, and one because of alleged

violation of contract.

Grounds for Board action are presented in Table 10.

Four superintendents reported that this item was not appro-

priate. In 15 cases there were multiple responses. The

response pattern of the 53 responses was heavily weighted

toward two related items. These were repeated failure to
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Table 10

Grounds for Board Action

What grounds constituted the support for the Board
action?

Grounds Frequency
of Response

Immorality 2

Conviction of a felony or other crime in-
volving moral turpitude 0

Drunkenness 1

Repeated failure to comply with official di-
rectives and established school board policy 17

Physical incapacity to perform duties 1

Mental incapacity 0

Repeated or continuing neglect of duty 4

Inefficiency or incompetence in performance
of duties 14

Failure to comply with reasonable require-
ments of the Board prescribed for achieving
professional improvement and growth 1

Willful failure to pay debts 0

Habitual use of addictive drugs or halluci-
natives 0

Excessive use of alcoholic beverages 1

Necessary reduction of personnel 3

Good cause (failure of teacher to meet
accepted standards of conduct for the pro-
fession) 9



40

comply with official directions and established school

board policy, 32.1%, and inefficiency or incompetence in

performance of duties, 26.4%. The third largest response

was good cause in 17.0% of the cases.

The estimated cost for the appeal process, reported in

Table 11, ranged from $100 to 20,000. The dollar distribu-

tion was bimodal with five cases costing $500 each, and five

cases costing $2,000 each. The mean expense was $2,261.67.

Table 11

Case Expense

Please estimate the expense (legal fees, etc.) of the
school district in regard to the appeal

Dollars Frequency of Response

$ 100 1
150 1
200 1
300 1
400 1
500 5
750 2

1,000 3
1,500 2
2,000 5
2,500 2
3,200 1
3,500 1
5,000 3

20,000 1

It was noted that removing the extreme expense of $20,000 by

a single case and recalculating a mean for the remaining 29
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cases reduced the mean expense to $1,650. In every case no

district had the expense deferred by district liability

insurance.

In the survey of administrators over 88.5% of the

cases did not have representatives other than Board members

involved in the development of policies.

Administrators responding to the questionnaire in only

45.7% of the cases were superintendents of the involved

district at the time of the dismissal, while 57.1% were

superintendents at the time of the appeal.

In all 35 cases responding to the questionnaire, the

decision rendered by the State Commissioner of Education

did not cause alteration to Board policy. The only evidence

of negligible impact on the school districts involved was

the following statements.

This case did cause us to shore up our admin-
istrative regulation that all correspondence of
this vintage be put in writing. . . . every one
is more aware of the length of each contract.

Conclusion

Data from all 28 items of the survey questionnaire have

been presented in the preceding narrative and tables.

Findings for the above analyses are presented in Chapter V

in addition to summary, conclusions, implications, and rec-

ommendations.



CHAPTER V

SUMMARY, FINDINGS, CONCLUSIONS, IMPLICATIONS,

AND RECOMMENDATIONS

The summary, findings, conclusions, implications, and

recommendations are presented in this chapter and are drawn

from the information presented in Chapters I through IV.

Summary

This study was directed by five purposes. Each purpose

has been attained in the research activities which culminated

in this report and were as follows:

Purpose One, to review the cases appealed to the State

Commissioner of Education from 1970 through 1975, was com-

pleted and the case briefs appear in the Administrative Due

Process Handbook in Appendix A.

Purpose Two, to develop a cross-reference for cataloging

decisions was completed as evidenced in Table 1 and the Cross-

reference Matrix in the Handbook, Appendix A.

Purpose Three, to develop a handbook of reference ma-

terials for local administrative use, was completed and

reported in Appendix A.

Purpose Four, to outline a special procedure for orderly

due process, was presented in Appendix A.
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Purpose Five, to determine the impact of decisions

rendered concerning local school district policies, was com-

pleted in the analyses of the survey data and was reported

in Chapter IV.

Forty-five due process appeal cases between 1970 and

1975 were investigated. For each case a brief was written.

Superintendents representing the districts involved in the

due process appeal cases were surveyed with 42 responding,

of these 42, 35 were usable data. The data were analyzed and

presented in Chapter IV.

Findings and Conclusions

Findings and conclusions which result from information

gathered through the use of a survey instrument were that

most due process cases are completed within a year with a

mean of 9.1 months. In 80% of the due process appeal cases

a term contracted employee was involved with a one- or two-

year contract. The majority of the cases involved a dis-

missal before contract expiration. Most cases involved

written notification, delivered by hand, certified, or

registered mail which stated proposed action and reasons

for that action.

The employees requested a copy of evaluation reports

and/or memoranda in 34.6% of the cases. The employee made

a written request for a board hearing and was usually rep-

resented by counsel in addition to cross-examining witnesses
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at a hearing. In the majority of the cases, 75.8%, the

employee was not suspended without pay during the period

between request for a hearing and the hearing.

With the exception of two cases, cases were heard with-

in an eight-hour period. The average time was 5.1 hours.

The general reaction of the hearing was satisfactory

or better. Most frequently, 91.4%, the employee was not

reinstated as a result of the hearing.

Grounds for dismissal were most frequently (a) repeated

failure to comply with official directives and established

school board policy, (b) inefficiency or incompetence in

performance of duties, and (c) good cause. Other reasons

were cited but received minimal responses.

Cost for due process in the 35 cases ranged from $100

to $20,000 with a mean expenditure of $2,261.67.

In conclusion, negligible impact was observed on school

districts as a result of due process appeal cases. No

school board changed policy as a result of the commissioner's

decision.

Implications

Each superintendent in the State of Texas should be

aware of the Administrative Due Process Handbook in the event

that he might be confronted with such a situation. Every

administrator should be aware of historical consequences,

time frames, and expenditures resulting from this study.
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Recommendations for Future Study

The following recommendations result from this study:

1. A similar study should be conducted to determine

the impact on the professionals involved in the due process

procedure.

2. This study should be extended for every three-year

period succeeding 1975.

3. A study of this nature should be conducted to

survey the superintendents involved in the due process

procedures.

4. Board members should be surveyed to determine im-

pact on the board.

5. Teacher organizations should be surveyed to deter-

mine the impact on professionals functioning as colleagues

to the due process appeal subject.

6. This study should be extended to include those

cases appealed to the courts.
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ADMINISTRATIVE DUE PROCESS

HANDBOOK

By

Charles Michael Koonce



INTRODUCTION

A basic need of superintendents today is a clear, con-

cise, and factual reference to due process appeal cases

which have already been decided by the Texas courts. This

is intended to serve that purpose.

It consists of a cross-reference which is based on gen-

eral categories into which these cases have been grouped.

These refer a superintendent to specific cases which might

involve circumstances similar to those he faces. Several

cases fall into more than one general category since their

ramifications are two-fold.

Following the cross-reference is a condensed brief of

each case, naming the appellee, the appellant, a sketch of

the important factors of the case, and the decision which

was reached by the State Commissioner of Education.

The last segment is an outline of detailed due process

procedures which should be invaluable to any administrator

who is faced with such a situation and who needs a concise

procedural guideline.

The material contained in this handbook is by no means

all inclusive since that would nullify its purpose of brevity

and clarity.
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CROSS REFERENCE OF CASES APPEALED

FROM 1970 TO 1975



CROSS REFERENCE OF CASES APPEALED

FROM 1970 TO 1975

Reason for Dismissal and/or
Reason for Appeal

Immorality

Crime Conviction

Drunkenness

Insubordination

Physical or mental incapacity

Neglect of duty

Breach of contract

Inefficiency

Necessary reduction

Denied due process

Unbecoming conduct

Resignation withdrawn

Case Number

#7, #11, #16, #32, #37

#42

#12, #42

#2, #6, #10, #19, #21, #22
#28, #34, #36, #38, #43, #44

#1, #25

#6, #7, #14, #21, #27, #28,
#29, #38, #39

#3, #13, #17, #20, #30, #44

#8, #24, #35, #39

#22, #26, #29

#4, #5, #7, #9, #15, #18,
#21, #40, #41, #43, #44, #45

#12, #14, #41, #44

#31, #33

49



CONDENSED BRIEFS OF EACH CASE



Case One Appellant Barbara Adams
Appellee Board of Trustees of

Marlin ISD

Statement of Case

The appellant contended that her employment and con-

tract were terminated illegally and that she was therefore

entitled to be paid the remainder value of her nine-month

teacher contract estimated at approximately $2608.00.

The Marlin school district contended that the appel-

lant's contract and/or employment was terminated on February

14, 1969,for justifiable cause. Minutes of Board of Trustees

of the Marlin district for February 13, 1969, showed the

following motion, seconded, and carried "for Mrs. Barbara

Adams to go to the doctor for checkup; if found to be ill to

apply for sick leave policy. If not found to be ill to re-

quest resignation immediately." The next day Mrs. Adams was

called in conference with the principal in the superinten-

dent's office. At that time Mrs. Adams said that she suffered

no illness and did not intend to get a physical examination.

The superintendent then told her that such being her decision

her contract would be terminated as of that day, February 14,

1969, and it was in fact so terminated. She was informed of

every recourse she had to appear at a hearing before the

local school board.
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Decision

On February 20, 1970,it was decided that it was not

found in the evidence submitted that the appellant asked

for or requested a hearing before the local school board on

her grievance as stipulated in due process procedures; thus

a hearing had not been denied her. Accordingly, the decision

must be and was to deny the relief requested by the appellant.



Case Two Appellant Richard S. Lackey
Appellee Board of Trustees of

Terrell ISD

Statement of Case

On October 14, 1969, the appellant was dismissed from

his duties as teacher and coach. The appellant contended

that his dismissal from his contracted duties was without

cause and urged that he be paid the remainder of the unpaid

balance on his contract amounting to $5318.00. He also

urged that he be reimbursed for expenses made necessary by

his dismissal which he had incurred in finding and moving

to another job.

The appellee Board contended that the appellant was

dismissed from his duties as teacher and coach because of

his alleged unwillingness to cooperate without reservation

with the athletic director.

Decision

On April 27, 1970, the decision was made (1) to sustain

the separate action of the appellee Board in dismissing the

appellant from his coaching duties; (2) to overrule the

action of the appellee Board in dismissing the appellant

from his teaching duties; and (3) to deny the appellant's re-

quest for payment of the unpaid balance of his teaching

contract in that the appellant entirely mitigated his salary

damages by seeking and accepting employment in an occupation

entirely equal with his occupation as a teacher. It was
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pointed out that the appellant's request for reimbursement

of expenses incurred, as a result of his dismissal, in

finding and moving to a new job, was beyond the administrative

jurisdiction of the Commissioner of Education, but that from

an administrative point of view the reimbursements were not

justified and should be denied.



Case Three Appellant Elwood Schomberg
Appellee Board of Trustees of

Bellville ISD

Statement of Case

The appellant charged the appellee with breaking a con-

tract he had entered on or about February 21, 1969 which he

had with the board to serve as principal in the schools

during the 1969-70 school year beginning July 1, 1969, at an

annual salary of $10,081.60. On July 16, 1969, the appel-

lant was advised that his assignment for the 1969-70 school

year would be as assistant principal of the high school at

the contracted salary until such time in early 1970 when he

would be principal of the new elementary school under con-

struction. The appellant refused to accept the assignment

on the basis that it was in violation of his contract.

Decision

On June 2, 1970, it was decided that (1) the school

board had authority to change the assignment of the appellant

from the position of high school principal, which he occupied

during the 1968-69 school year, to assistant principal of the

high school for the 1969-70 school year at his regularly

contracted salary; (2) that such said reassignment would not

constitute a significant loss in professional standing as a

school administrator; and (3) that all relief requested by

the appellant was denied and the reassignment action of the

appellee was sustained.
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Case Four Appellant C. M. McConnell
Appellee Board of Trustees of

Hitchcock ISD

Statement of Case

The appellant contended that the appellee school did

not fulfill a two-year contract agreement.

The appellee contended that on or about August 11, 1969,

it was clearly communicated to Mr. McConnell, when he pre-

sented himself to teach, that the district was not going to

honor his contract claim and that he was not to teach in

Hitchcock schools in the 1969-70 school year.

Decision

On July 16, 1970,following a written notice of appeal

addressed directly to the state commissioner, certified mail

on July 11, 1970, (nearly ten months after official notifi-

cation of dismissal), it was decided that the appellant

waived his right of appeal by failure to request in writing

a hearing within the time prescribed in the regulations set

out in Procedures on Hearings and Appeals.
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Case Five Appellant Mr. and Mrs. Ernest C. Mahon
Appellee Board of Trustees of

Luling ISD

Statement of Case

On March 10, 1970, the Board of Trustees of the Luling

ISD elected all teachers recommended by the Superintendent

with the exception of Ernest C. Mahon and Mrs. Ernest C.

(Dorothy) Mahon.

The appellant's contentions were based on four points:

1. The Board failed to grant the appellants their due

procedural rights guaranteed them by amendment 14

to the Constitution.

2. The Board violated the constitutional rights of the

appellants by its arbitrary and capricious actions

on March 10, 1970, wherein it failed to elect the

appellants for the 1970-71 school term without con-

sideration of established procedures and without

just cause.

3. Because the Board deprived the appellants of their

constitutional rights by not electing them on March

10, 1970, for the 1970-71 term and because the

superintendent and principal subsequent to March 10,

1970, had not recommended the appellants to other

school systems, the Board should be ordered

a. To offer contracts to the appellants in the

amount of their 1969-70 salaries for the 1970-71

school term, or

57



58

b. To pay the appellants a sum of money equivalent

to their contracted salaries for 1969-70, and

c. To award their attorney's fees of $400.00 to

Louis F. Saegert.

The Board (appellee) contended that it acted within the

scope of statutory law and its own policies in not electing

the appellants for the 1970-71 school term.

Decision

On July 29, 1970,it was determined that the Luling Board

(appellee) operated under the term contract law. This law

provides no tenure rights beyond the specified term of the

contract. It places no obligation on either the Board or

the teacher to continue a contractual relationship, nor to

give reasons for not doing so, beyond the term specified in

the individual contract.

So far as is known, the term contract law has not been

declared unconstitutional by any final court action nor has

any final court decision or attorney general's opinion inter-

preted the law to give either the district or the teacher

any contractual rights beyond the term specified in the

contract.

Thus under State law it cannot be held that the appel-

lants had any continuing tenure rights under their contracts

beyond the 1969-70 school term. Accordingly, it was ruled

that the applicable state statutes governing teacher contracts
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were followed by the appellee Board in its decision not to

elect the appellants for the 1970-71 school term, and, there-

fore, the Board's action was neither arbitrary, capricious,

nor an abuse of its discretion.

Therefore, the appeal in all things was denied.



Case Six Appellant Katrina K. Moore
Appellee Myrtle Springs Common

School District

Statement of Case

The appellant contended that the appellee did not fulfill

its contractual obligations.

The appellee school contended that Mrs. Moore was dis-

missed for the following reasons: (1) Repeated failure to

comply with official directive and established school board

policy, and (2) Repeated and continued neglect of duties.

Decision

Due to evidence and testimony contrary to the appellee,

a decision was rendered July 30, 1970, that the Board of

Trustees was not justified in its actions whereby it termi-

nated the 1969-70 teaching contract of the appellant and

that Mrs. Moore's contract was valid for its specified

time.
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Case Seven Appellant 0. L. Carrothers
Appellee Board of Trustees of

Hurst-Euless-Bedford ISD

Statement of Case

It was the position of the appellant (1) that his dis-

missal on February 9, 1970 was not in accordance with due

process or the procedure as prescribed in his contract with

the district dated June 15, 1969, (2) that his termination

was without just cause, and (3) that he was entitled to

reinstatement as an administrator and/or payment for the un-

expired term of his contract, vis., from March 1, 1970 to

July 31, 1972.

The appellee Board contended that a letter of February

6, 1970, from the superintendent was given to Mr. Carrothers

explaining that it would be recommended to the board that

his contract, as principal of Stonegate Elementary School,

not be renewed and that he be terminated at the end of

February, 1970. The letter cited the following reasons as

a basis for the recommendation for his dismissal:

1. His effectiveness as an administrator in this

school district had been reduced to such an extent

that it was not in good order for him to remain.

2. The community unrest in relation to this problem

could do nothing but damage the total school program.

(This refers to a prior personal problem involving
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alleged immoral conduct with pupils of which

Mr. Carrothers was absolved).

3. Threatened criminal action by the parties concerned

put the school district in an indefensible position,

a situation which it could not control.

4. Personal problems of this magnitude hindered a per-

son working with children and parents and their

various school related problems.

The appellee district urged

1. That this appeal be dismissed because the appellant's

request for hearing before the local school board

was too late. It was not within 10 days from

February 12, 1970, when the appellant was formally

apprised of his termination; thus he failed to com-

ply with Section 7 (b) of Article 2891-50.

On motion to dismiss herebefore discussed, this point was

considered and motion was denied.

2. That the reasons set out in the superintendent's

February 6, 1970, letter (addressed to the appel-

lant and also presented to the Board) recommending

that the appellant's contract not be renewed and

he be terminated at the end of February, 1970,

constituted just cause and grounds to support the

board's termination and action(s) of February, 1970.
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Decision

On August 12, 1970, it was found from the record that

the February 9, 1970, termination of Mr. Carrothers was not

in accordance with due process procedures.

Specifically, he was not notified in writing of any

proposed action of the Board relative to contemplated termi-

nation of his contract nor of grounds assigned therefor. A

recommendation only of the superintendent to a school board

that a contract be terminated did not satisfy the statutory

requirement of a notice in writing of a schoolboard's pro-

posed action.

Furthermore, on February 20, within 10 days from receipt

of formal notification of his termination on February 12,

1970, the appellant through counsel requested a local hearing.

Such request was denied with a statement that the Board saw

no further need for a hearing.

It was also found that the reasons set out in paragraphs

1, 2, and 4 of the superintendent's February 6, recommenda-

tion and adopted by the school board as grounds for termination

of Mr. Carrothers on February 9, 1970, were not supported by

the record and testimony developed in this appeal.

As the matter was presented, a very small but vocal

minority were dissatisfied with the decision reached by its

local school board on October 16-17 following an extensive

hearing when all present who desired to be heard were afforded

that opportunity. Thereafter, in lieu of timely appealing
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from that ruling as provided by law and due procedure, or

rather than to pursue and insist upon prosecution of crimi-

nal charges which were filed, their choice was, by other

means such as were alleged as threats and harassment, clearly

intended to pressure the school administration and cause it

to recant and discharge the principal. Under the jurispru-

dence of this country, a person is presumed innocent until

found guilty; he is entitled to his day in court. Unques-

tionably, under the law and provisions recited in his

contract, Mr. Carrothers was entitled to be heard, as he

requested, on the charges which motivated the Board's dis-

missal action of February 9, 1970.

Accordingly, the August 12, 1970, decision rendered was

that the appellant Carrothers, was entitled to be reinstated

or paid the remainder of his contract.



Case Eight Appellant Catherine Gingras
Appellee Board of Trustees of

Mineral Wells ISD

Statement of Case

The appellant contended that her one year teaching con-

tract was terminated without just cause and was therefore

entitled to the salary of her unexpired contract.

The appellee Board contended an investigation of the

work of the appellant was conducted as a result of an

incident in her classroom involving loss of control of the

students and use of materials in class which were not in the

best interest of the students. The results of the investi-

gation upheld the suspension of the teacher with pay during

the investigation period and provided adequate reasons for

her subsequent termination without pay. Actions of the

appellant and the appellee were in compliance with the pre-

scribed due process procedures.

Decision

On August 19, 1970, it was determined that the appellee

board had sufficient cause to terminate the appellant's con-

tract without pay for the remainder of the contract period.
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Case Nine Appellant Leslie M. Boring
Appellee Board of Trustees of

Quanah ISD

Statement of Case

The appellant was discharged by the appellee Board effec-

tive June 30, 1970. At the time of discharge, the appellant

held a contract to serve as superintendent for a three-year

period, beginning July 1, 1969, and ending June 30, 1972, at

an annual salary of State Schedule plus $1844. The appel-

ant partially mitigated the amount of his alleged salary

losses for the two-year unexpired term of his contract

($33,370) by securing employment. The net loss of salary

claimed by the appellant was $9,370. He also claimed moving

expenses to his new job location of $450.

The appellee Board contended:

1. That jurisdiction of the appeal did not lie with the

Commissioner of Education because the appellant's

notice of appeal to the appellee Board was not timely.

2. That the appellant held only a one-year contract,

terminating on June 30, 1970. The Board action, of

February 5, 1970, failing to renew appellant's con-

tract, automatically terminated his employment as

of June 30, 1970.

The appellant contended:

1. That his notice of appeal was timely.
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2. That the three-year contract he held was a duly

executed contract binding on him and the Board

until June 30, 1972.

3. That the appellee Board, in reviewing the contract

on February 5, 1970, only had the right of extending

or not extending the contract for one year, and had

no right to terminate the contract.

Decision

On October 19, 1970, it was decided that the appellant's

notice of appeal to the appellee Board was timely in that

the communication by the Board to the appellant of the termi-

nation date of the contract was May 7, 1970, and not February

5, 1970, as contended by the Board. It was further decided

that the contract was valid until June 30, 1972, and that

review action simply was on the basis of whether or not the

contract would be extended beyond that date. Since the

record reflected nothing in respect to the causes of the dis-

charge, it was determined that the contract of Mr. Boring

was valid until its termination date of June 30, 1972. The

settlement was the salary difference of $9,370.



Case Ten Appellant Albert J. Schomber
Appellee Board of Trustees of

Galena Park ISD

Statement of Case

Albert J. Schomber had been employed by the appellee

district for eight years as a teacher of social studies with

additional duties of head coach of the junior high school

(North Shore) basketball team.

The Galena Park district followed an employment practice

or policy of initially giving for two years one-year con-

tracts as provided under Section 23.28, Texas Education Code.

When such three-year contracts had been in effect about one

and one-half years, the district made an offer to extend and/

or renew the contract to a period of three years.

The appellee Board on February 9, 1970, passed a motion

offering a new three-year contract to Schomber along with

other employees, and a follow-up letter was sent in March,

1970, notifying all employees on the list of the district's

offer. It was stated in the letter for the recipient to

notify the superintendent by letter before May 15, 1970,

whether or not the three-year contract would be accepted.

On March 9, 1970, the Galena Park school board held its

regular meeting and voted (4 to 3) to withdraw the afore-

mentioned offer of contract, due to Schomber's alleged fail-

ure to follow instructions from the athletic director, and

to place him on probation for the remainder of his contract.
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A certified letter written by the appellant mailed

March 11, was received by the board March 12, advising board

that their renewal contract offer had been accepted and

signed. Two questions were considered in the case.

First, whether or not the board was justified in placing the

appellant on probation for the remainder of his contract

(normally expiring June 30, 1970) for alleged failures to

carry out athletic system instructions under the coaching

assignment portion of his teacher contract.

Second, any right, under law, the school board, with or with-

out cause, on March 10, 1970, to withdraw the three-year

employment renewal contract which it tendered the appellant

to accept in liew of an extension of his then unexpired con-

tract having a remainder period of one and one-half years.

Decision

On November 30, 1970, it was determined that the school

board did not have just cause for the probation action it

took, when it did, against Schomber's contract of employment.

Shortly prior to February 9, 1970, the appellant was duly

recommended to the school board to be awarded or renewed a

new three-year contract, and there could be found nothing

between February 9 and March 9, 1970, which changed that

situation. Nor was any opportunity afforded to the appellant

to be heard with regard to his being placed on probation, or
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to adjust concerning his coaching job responsibilities and/

or performance.

It was also determined that no provision in contract

law applicable to Galena Park district requires the district

to extend or renew the appellant's current contract prior or

on its normal expiration date. Nor was there language in

the written offer of new contract tendered to the appellant

wherein the appellee Board restricted or prohibited itself

from withdrawing, with or without reason, its offer at any

time prior to the written acceptance thereof by the appellant.

Accordingly, it was decided that although the Board's

action in placing the appellant on probation was without

merit, the school board did have the authority on March 10,

1970, to withdraw the offer of a three-year renewal contract

which, if timely accepted prior to its withdrawal, contemplated

the formal issuance of a new contract in September, 1970.



Case Eleven Appellant Donald W. Stallings
Appellee Board of Trustees of

Angleton ISD

Statement of Case

During the 1969-70 school year, the appellant Stallings

was observed by the district superintendent in an Angleton

cafe on a school day having lunch with one of his high school

pupils. The appellant was informed by the high school prin-

cipal that any social contact between teacher and pupil was

specifically prohibited in the Angleton ISD. The appellant

assured district officials at that time that there was no

social contact between him and the female pupil. Subse-

quently, rumors developed that the appellant and pupil were

engaged to be married, and the appellant admitted that the

rumors were true. The engagement of the appellant and pupil

was made known publicly on or about May 23, 1970, prior to

the end of the school term. Testimony of Superintendent

Simmons revealed that at a conference with the appellant on

or about May 20, 1970, the appellant stated that he would

submit his resignation for the 1970-71 school year. The

appellant testified that the submission of such resignation

was contingent on his ability to secure another comparable

position. Written communication of May 26, 1970, from the

superintendent to the appellant advised that, on the basis

of their previous conversation wherein he had stated he would

resign, his position for 1970-71 was considered to be vacant.
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Subsequent correspondence from the superintendent again ad-

vised the appellant that his oral resignation together with

his disregard of the instructions given him by school offi-

cials concerning his dating one of the high school pupils

resulted in the termination of his contract.

The appellant contended that the district acted ille-

gally in canceling his contract for the 1970-71 school term.

Decision

Regardless of whether or not a resignation was tendered

by the appellant and accepted by the appellee, the actual

basis on which the appellant's contract was canceled was the

appellant's dating a student through the remainder of the

school term after the appellant had been duly warned against

it by school officials. It was determined on December 22,

1970, that the appellee school district did not act ille-

gally, arbitrarily, or in the abuse of its descretion in

canceling the appellant's contract for the 1970-71 school

term.



Case Twelve Appellant Mary Lou de la Cerda
Appellee Board of Trustees of

Lubbock ISD

Statement of Case

The appellant's one-year contract for the 1969-70 school

term was terminated on May 8, 1970, some twenty-two days be-

fore the end of the term. She was paid her salary in full

in caccordance with the terms of her contract.

The appellant wrote the appellee board that her "dis-

missal was void because procedurally the requirements of

Section 21.201, et seq., Texas Education Code, (the Contin-

uing Contract Lsw), and particularly Section 21.211 had not

been followed and that she had not been accorded due process

guaranteed by that law or the United States Constitution."

In a reply letter of July 22, 1970, the superintendent

wrote the appellant that the termination of services prior

to the end of the 1969-70 school year was because of repeated

violations of acceptable standards of teacher conduct. Prior

to this date it had been determined that she would not be re-

elected for 1970-71. This action was taken as a follow-up

of

1. her action as referred to in Tecket N. 5361777,

Docket A247469 of the Municipal Court of the City

of Lubbock,
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2. the demonstration on the part of a group of students

in Alderson Junior High School and her relation to

that demonstration,

3. the interference with the school trustee election

at Alderson Junior High School on Saturday, April 4,

1970, and

4. the encouragement given to students in Smylie Wilson

Junior High School to present a demonstration and

expose themselves to safety hazards by congregating

on the street during the time of heavy pre-school

traffic.

The appellant contended that (1) she was arbitrarily

dismissed without the benefit of being advised in writing the

reason for her dismissal; (2) the dismissal action was taken

by the appellee in contravention of prevailing statutes,

namely Section 21.211, Texas Education Code, and in complete

violation of the procedural due process provided under the

United States Constitution and laws of the State of Texas;

(3) dismissal was based on hearsay reports from staff members

and others concerning the extent of the appellant's involve-

ment in student demonstrations at the district's Alderson

and Smylie Wilson Junior high schools; (4) the appellant's

alleged interference with a school trustee election on

April 4, 1970 was never proven and was based entirely on

hearsay reports; and (5) the police charge concerning "drunk-

enness and involved," even if true, was an isolated incident
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showing no indication of habitual "excessive use" of alcohol

as required by the statutes for dismissal, and further that

such alleged incident was remote, having taken place in

November 1969, with nothing about the charge having been

brought to the appellant's attention by the appellee until

July 22, 1970.

The appellant requested as relief herein that she be re-

instated to her status as teacher in the Lubbock Independent

School District, retroactive to May 8, 1970.

The appellee, in support of its action, contended that

the appellant was not employed as a teacher under the terms

of the so-called Continuing Contract Law, sections 21.201

et seq., Texas Education Code, that the district did not

employ teachers under that law, and therefore the require-

ments of that law did not apply to the appellant.

The appellee contended also that the appellant was em-

ployed for the 1969-70 school term on the basis of a one-

year contract beginning on or about September 1, 1970, and

ending by its terms on or about May 30, 1970, and that she

had been paid the full salary called for in the contract,

and that she was "dismissed" for justifiable cause.

Decision

On January 18, 1971, it was decided that the evidence

and records did not support the appellant's contention that

she had procedural or tenure rights under Section 21.201,
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et seq, Texas Education Code, (the Continuing Contract Law).

Clearly she was employed for 9 months in the 1969-70 school

year under a one-year term contract.

The prevailing statute for such term employment con-

tracts is Section 23.28, Texas Education Code. This statute

did not provide (1) any tenure rights to the teacher beyond

the term of the contract, nor (2) did it provide the teacher

a right of appeal from a decision of a school district board

not to renew a contract.

In the opinion of the Commissioner of Education, the

superintendent did have reasonable grounds to suspend the

appellant from her teaching duties. Accordingly, it was de-

cided that any and all relief requested in this appeal be

denied.



Case Thirteen Appellant John Briggs
Appellee Board of Trustees of

Crystal City ISD

Statement of Case

On July 1, 1970, John Briggs, under a three-year con-

tract, began his duties as superintendent of the Crystal

City ISD. On August 6, 1970, (36 days later) he was re-

lieved of his duties as superintendent and advised that his

salary would continue to be paid and that he would be assigned

to duties other than superintendent. Subsequently, the

newly elected superintendent reassigned Mr. Briggs to

teaching duties. Mr. Briggs refused to accept the reassign-

ment. Hearings were held, and a list of thirty-nine griev-

ances were furnished to Mr. Briggs. The letter with the list

also constituted notice to Mr. Briggs from the board of their

intnetion to reassign and/or dismiss him.

The appellant contended that he was entitled to the

terms of his contract.

The appellee Board felt justified in dismissing Mr.

Briggs with respect to the thirty-nine specific grievances

against him.

Decision

On February 3, 1971, it was found that after lengthy

review and consideration that none of the grievances con-

sidered individually or when considered collectively would

justify the appellant's dismissal. Accordingly, it was
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decided that (1) the contract for the period of July 1, 1970,

through June 30, 1973, was valid and binding on both parties,

and (2) under the terms of the contract, John Briggs could

be assigned only as superintendent of schools in the full

sense of that office.



Case Fourteen Appellant Carlean M. Fowler
Appellee Board of Trustees of

Temple ISD

Statement of Case

On December 7, 1970, the board discharged the appellant

from her position as teacher and part-time principal in the

district. The board had previously charged Mrs. Fowler as

follows:

"you have failed to teach to the best of your skill

and ability and have fallen below the standards

required of teachers in our system, and . . . in

discussing things of a personal nature . . . you

went beyond the bounds of acceptable taste and

reasonable professional judgment."

In September 1970, the Temple ISD, pursuant to an agreed

federal court order, was required to implement an acceptable

plan providing full racial integration. As a part of the

new plan, Mrs. Fowler, a black teacher-principal was given a

crossover assignment in a different school within the dis-

trict. Prior to this assignement she had completed thirty-two

consecutive years of service to the district as teacher and/

or principal in a predominantly black enrollment school.

Shortly after the school term began, the superintendent began

to receive some complaints from parents about Mrs. Fowler.

These complaints were of two kinds. One was the use of

questionable language and illustrations in describing mammals
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in science. Another complaint concerned her teaching capa-

bilities in the classroom. Investigation and observations

were conducted by the superintendent accompanied by the

district's director of elementary education as a means of

determining the validity of the complaints. The findings

confirmed the complaints, and the board elected to dismiss

the appellant.

Decision

On March 3, 1971, it was stated that the board was jus-

tified in taking disciplinary action against the appellant,

but that the action taken was inappropriate in view of her

previous acceptable thirty-two year record in the district.

Accordingly, a decision was made to sustain the appeal in

all things and find the appellant's current contract with

the district to be a binding and enforceable obligation and

that the appellant be re-assigned, reinstated as a teacher,

or that she was entitled to the value of the unexpired

contract.



Case Fifteen Appellant Felipe Reyna
Appellee Board of Trustees of

South San Antonio ISD

Statement of Case

The appellee board in April of 1970 re-elected Felipe

Reyna to a position in the district for the 1970-71 school

year. Under previous one-year contracts the appellant had

served for two years as principal of the Palo Pinto Elemen-

tary School. His new contract assignment was at the same

rate of salary for principals that he had in his previous

assignment, but he was reassigned as an assistant principal

with teaching duties at Athens and Fleming Elementary School.

After an extended professional discussion with his superin-

tendent concerning the approved assignment, the appellant

signed his contract in early July 1970. Subsequently he re-

quested the Board for a hearing for the purpose of its

reconsidering his new assignment. The Board affirmed its

previous approval action in assigning the appellant.

The appellant contended that the Board did not show

just cause for changing his assignment, that the new assign-

ment was a demotion and would have the same effect on the

appellant thah a non-renewal of his contract would have had,

and thus, it had adversely affected and damaged his profes-

sional reputation. For these reasons the appellant sought

reinstatement as a principal in the appellee district.
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The Board contended that it was justified and within

its rights to reassign the appellant. The Board further

contended that by willingly signing the 1970-71 contract

offer in July 1970, he waived any right to appeal the Board's

decision not to change his new assignment.

Decision

On June 24, 1971, it was concluded that the Board's

action in finally employing and assigning the appellant in

July 1970, for the 1970-71 year conformed in full with the

requirements of governing statute, Sec. 23.28, Texas Edu-

cation Code. The facts presented and developed at the hearing

supported the superintendent's judgment in recommending a

new assignment for the appellant. It is felt that since the

change did not affect the appellant's salary status, and

that it did not remove him from the principal category, it

would not adversely affect his professional reputaiton.

Accordingly, it was decided that the appeal be denied in all

things.



Case Sixteen Appellant Charlie M. Moody
Appellee Board of Trustees of

George West ISD

Statment of Case

The appellant, C. Melvin Moody, was submitted a one-

year teacher contract for 1971-72 clearly absolving him of

coaching duties and pay therefor, and not indicating any

thought as to bus driving income. The effect of this loss

of extra duties allegedly would reduce his salary income by

about $1200 from the previous year. On May 6, 1971, Mr.

Moody was given until May 20 to think over the contract offer.

On May 14, 1971, Mr. Moody declined by letter to accept the

contract offer.

The appellant appealed from the refusal or failure of

the board normally to renew his contract as in the former

five years. He alleged that such action was without justi-

fiable cause, and in violation of the district's tenure and/

or termination policy. He sought reinstatement by a contract

awarded for 1971-72 in the same assignments and salary as

1970-71, plus the usual fringe increments and benefits.

The appellee district, admitting that it did not allege

or charge him with any deficiencies as to his teaching abil-

ities or past services, took the position that it had not

fired or dismissed Mr. Moody, and that therefore, its termi-

nation policy had no application to this appeal nor had there

been a violation thereof. The school district cited policies
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and instructions adopted in 1969-70 which were in effect

during this case. An incident in late February or early

March 1971, was reported to the superintendent regarding

rumors in the community relating moral indiscretion and

naming therein the appellant with a patron's spouse. The

matter was finally dropped when the appellant filed a com-

plaint against the person making the charges. It was after

this incident on April 15, 1971, that the principal said to

the appellant that he was instructed by the superintendent

to inform him that it would be best if the appellant looked

for another job. A meeting was held in which both sides of

the morals incident had a separate opportunity to state their

positions. Following the May 6, 1971, meeting, in a discus-

sion, the appellant asked that he be given another one-year

contract, that such would afford him the time to secure

another job, probably within that school year. The Board

offered the appellant a one-year contract to teach in some

capacity within the district, but no coaching job would be

involved. The appellant would not accept such a contract

and asked again that his contract be renewed under the same

terms as his previous year's contract. The Board took no

further action in the matter, and the appellant appealed

his case.

Decision

On September 1, 1971, it was decided that the appellee

Board acted within its sound discretion in offering the
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contract it tendered to the appellant on May 6, 1971, which

he declined. Accordingly, it was decided that the appeal and

request for the appellant be denied, and that the action of

the school board be sustained.



Case Seventeen Appellant Edylene Lanford
Appellee Board of Trustees of

Lake Worth ISD

Statement of Case

Mrs. Lanford, an administrative secretary was awarded,

along with several other non-professional staff members, a

two-year contract beginning April 1, 1969 and ending March

31, 1971. She was initially employed in that capacity in

August 1966 and was orally approved each year thereafter.

Minutes of the March 10, 1969 school board meeting revealed

that the appellant was listed among fourteen other non-

professional personnel who were given two-year contracts.

The vote in favor of the contracts was a 4 - 3 decision.

Both the appellant and the district on April 2, 1969, signed

the two-year contract tendered to her. A form letter was

dated March 26, 1969, bearing the signatures of the three

minority board members and addressed generally to the super-

intendent, the principals, the employees, and the attorney

of district. Therein the three minority board members pur-

ported and presumed to notify all that the contracts signed

by the four-member majority shortly before trustee election

day would be illegal and void. The letter predicted that the

then four-man majority on the board, would become the minority

at the April 5, 1969, trustee election. The appellant ad-

mitted seeing a copy of such letter on a school office desk

but denied that she had ever been served or mailed one. She
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regarded the letter only as expressing an opinion of the

three trustees, and not as constituting an official action

or notice of the school board. Seventeen months later, the

superintendent told Mrs. Lanford that he probably would not

need her any longer. Without prior or further indication,

notice, or reason he terminated her employment on September

4, 1970 without salary or adjustment for the remainder of

the contract.

The appellee board contended that the contract executed

on April 2, 1969, for a term of two years between the appel-

lant and the district was invalid and that it was unenforce-

able because (1) the same was awarded in violation of the

following established policies of the district, and there-

fore, (2) her employment as of September 4, 1970 with the

district was one at will and as such could be ended by

either party at will. School policy Section 4.14 provided

that teachers should be employed for a period of one or two

years at the regular school board meeting in March, and all

other employees should be employed for a one-year period at

the same meeting. The appellee district contended that the

contract between the school and the appellant was not binding

since it did not comply with school policies and that the

appellant was knowledgeable of the one-year employment policy

when she signed the contract.
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Decision

The school district was under no statutory obligation to

enter into a written employment contract with its auxiliary

employees. However, on April 2, 1969, it executed a written

contract for a two-year period with the appellant. On

September 22, 1971, it was concluded that the appellee Board

was fully aware and knowledgeable of the execution of the

district employment contract with the appellant since it

permitted the appellant to perform for seventeen months under

that contract. The appellant was entitled to be paid the

remainder value of her contract through March 31, 1971.



Case Eighteen Appellant Charles W. Berry
Appellee Board of Trustees of

La Porte ISD

Statement of Case

During the 1970-71 school year, the appellant was

teaching for the appellee district for a third consecutive

year on a one-year probationary contract annually awarded

under the continuing contract law (Section 21.201 et seq.,

Texas Education Code; recently recodified in Section 13.102

et seq., of the Code, as amended May 26, 1971). At a regu-

lar meeting held on April 13, 1971, the appellee Board voted

that "Mr. Charles Berry not be approved for a continuing

contract."

The appellant contended that he was entitled to a con-

tinuing contract under Code Section 13.102 because he was

not notified by the board on or before April 1, 1971 (as

required by Code Section 13.103) that his contract would be

terminated. The appellant also contended that his employ-

ment was terminated by the board because he was black.

The district contended that the appellant was given

legal notice of termination by the following actions of the

superintendent and other school administrative personnel:

(1) After the regular board meeting held on March 9, 1971,

the superintendent informally advised board members that he

did not intend to recommend the appellant for reelection.

No action was taken by the board. (2) At a date prior to
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April 1, the superintendent advised the appellant by tele-

phone that the board did not intend to reemploy him. (3)

Prior to April 1, Mr. Berry had been advised verbally by his

principal and by the assistant superintendent that the

board did not intend to reemploy him.

Decision

On February 2, 1972, it was decided that the appellant

did not receive formal written timely notice on or before

April 1, 1961 (in compliance with Section 13.103, Texas

Education Code). Failure to notify of termination by such

date was determined to be interpreted as automatic reemploy-

ment. Accordingly, it was decided that Charles W. Berry had

a valid contract by the operation of law with the appellee

district for the 1971-1972 school year. The appellant's

contention that his employment was terminated because he was

black was without merit, and any relief requested for such

reason was denied.



Case Nineteen Appellant Josue F. Garza, Jr.
Appellee Board of Trustees of

Uvalde ISD

Statement of Case

In the Spring of the 1969-70 term, in March 1970, when

the administration by policy and custom recommends teachers

to the school board and the board normally contracts its

teachers for the ensuing school term, Mr. Garza's principal

advised Mr. Garza by letter (March 4, 1970) that he would

not be recommended for reemployment due to his attitude to-

ward complying with school policies and directives. After

hearings with the Board, Garza filed in the Federal District

Court a proceeding styled: Josue Garza vs. E. P. Shannon,

et al., seeking reinstatement, $475,000 damages from the mem-

bers of the board and all other possible relief. Written

notification of the charges or reasons assigned for the

decision not to reemploy Garza were ordered of the board.

The reasons were (in summary) as follows: (1) leaving chil-

dren unattended and without supervision without any prior

notice to the building principal, (2) allowing a student,

contrary to repeated requests by administration not to do so,

to assist in the coaching and supervision of younger children

in the athletic program, (3) refusing to comply with desig-

nated policies after receiving adequate notice of such

policies that the appellant Garza's child not remain on the

school campus after the child had been dismissed from classes
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and while other children were still in class, and (4)

Garza's general attitude and lack of cooperation with his

building principal.

The appellant sought reinstatement or payment for the

value of a one-year teaching contract. The appellant further

contended that the reasons for his termination were flimsy,

superficial, and a sham, and therefore, the real reason must

be one infringing on his constitutional right of free speech,

such as, his candidacy for a public office and his partici-

pation and assistance in local election matters. He further

contended that his contract termination was invalid and

violated Section 21.214 calling for a majority vote of the

full membership of the board. (The Board voted two to one

not to rehire, the remaining four present but abstaining).

The appellant also questioned whether or not he had a fair

hearing at the September 1971 hearing when four of the seven

trustees who sat there abstained from voting because of the

damage suit pending, and who also sat as trustees at the time

of the 1970 hearing, later regarded inadequate by the federal

district court.

The appellee Board contended that they were justified

in their actions and in compliance with applicable sections

of the Texas Education Code.

Decision

On February 29, 1972, it was determined that since Con-

tinuing Contract-Tenure Law had not been adopted by the
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appellee district, code section 21.114 had no application in

this case. Such section applied to situations involving

dismissal of teachers and not to situations of failure to

reemploy. Mr. Garza was not being discharged for cause, he

simply was not being employed for another school term.

Accordingly, it was decided that the action of the Board

wherein it determined not to reemploy the appellant for the

1970-71 school term would be sustained, and that any and al 1

relief requested by the appellant was denied.



Case Twenty Appellant J. M. Martinez, Jr.
Appellee Board of Trustees of

Rio Grande City ISD

Statement of Case

Joe Martinez was advised that he was terminated effec-

tive June 18, 1971, from the position of Coordinator of the

Migrant Compensatory Education Project Program (MCEP) with-

out further pay. He alleged that he was terminated without

just cause before his contract had expired. As relief the

appellant requested that he was entitled to be paid his

contracted salary for the remainder two and a half months

of that unexpired contract (June 18, 1971 to approximately

August 31, 1971), and that he was entitled to have the job

restored for the 1972-73 school year on the grounds that the

wording in the school district's employment policy, which

stipulated that "all professional personnel other than class-

room teachers be elected in the month of February," should

be construed as a guarantee of reemployment, constituting

a tenure policy.

The school stated that the funding of the summer portion

of the MCEP program depended upon extension-approval of such

program and budget-adjustment financing from federal sources,

and that the employment policy did not specifically state

that failure to notify by February provided automatic re-

employment or tenure. The appellee Board asked that the

appeal of the appellant be dismissed on the grounds that the
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appellant had heretofore asked for a local hearing and that

before the school board acted on his request, he filed an

appeal. Therefore, the school district, not having acted

either way on the request, produced no final action or de-

cision before the commissioner considered and ruled on it.

The motion to dismiss was denied due to the district

not granting or indicating to the appellant a granting of

his request. Further, the record as developed in this appeal

did not establish that Joe Martinez's employment was termi-

nated by the district for just cause.

Decision

On March 27, 1971, it was determined that from the facts

as developed, the Migrant Compensatory Education Project

(MCEP) was in full force and effect for twelve months and

that Joe Martinez was contractually employed for a period

normally beginning about September 1, 1970 and extending to

a time approximately August 31, 1971. The contract provided

for an annual salary of $10,920, and the appellant was paid

$210 per week until he was terminated effective June 18,

1971. When $210 is multiplied by 52 weeks the result is

$10,920. Therefore, it was decided that Martinez was en-

titled to be paid his contracted salary for the unexpired

term of his contract. The appeal that the appellant be

employed beyond August 31, 1971, ude to lack of notification

of termination in February was of no merit whatsoever. The
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appellant's claim for relief for an additional school term

was denied.



Case Twenty-One Appellant W. W. Stull
Appellee Board of Trustees of

Vidor ISD

Statement of Case

On November 23, 1971, the appellee Board discharged

W. W. Stull from his position as principal. Mr. Stull was

serving in the first year of a two-year term contract begin-

ning July 1, 1971. Upon dismissal, he was paid a salary by

the district through December 17, 1971. At termination, this

contract still had approximately one and one-half years to

run.

The district contended that it had justification to

terminate the appellant's contract because of his repeated

failure to comply with established school board policies and

his neglect of duty. Specifically the district charged that

the appellant: (1) refused to accept and assume the duties

and responsibilities of high school principal by citing that

during an eight-month period the superintendent held seven-

teen conferences with the appellant in which specific defi-

ciencies were pointed out and assistance in eliminating such

deficiencies was offered, (2) refused to adhere to estab-

lished Board policies on the dismissal of students for the

duration of a semester citing five students who were dis-

missed without board approval and an additional student who

was dismissed after Stull had been warned to follow Board

policy, (3) refused to carry out instructions and suggestions
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on ways to improve the school in the course of the con-

ferences held.

Such specific incidents discussed in conference with

the appellant were his delay in preparing the High School

Master Schedule, his neglect in handling a bomb threat that

had jeopardized the safety of students, his improper hand-

ling of the senior trip and close-of-school activities, his

improper handling of the freshman orientation assembly, and

his repeated failure to secure purchase orders from the

school business office prior to his ordering services from

commercial suppliers (ordering repairs for a classroom air

conditioner, ordering repairs on the public address system,

and installing a telephone line in the shop).

The district asserted that conferences were held with

the appellant and written reports were made. Problems re-

lating to the high school were discussed at board meetings.

A request for the appellant's resignation was made on

November 23, by the superintendent, but the appellant re-

fused to resign. The superintendent invited the appellant

to appear before the Board on the night of November 23, prior

to any action that might be taken on his contract.

The appellant contended that in February 1971, while

serving in his first year (1970-71) as high school principal,

he was reelected for the 1971-72 and 1972-73 school years.

At that time he was not advised of any complaints about his

work. Each deficiency cited by the superintendent was
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corrected in a satisfactory manner. At no time prior to

November 23, 1971, was he placed expressly on notice that

his contract might be terminated if he did not make improve-

ments in his work. The complaints of the superintendent in

the 17 conferences were trivial and harassing and did not

indicate any violation on his part of his contractual

obligations.

Decision

On May 24, 1972, it was decided that the board of

trustees on November 23, 1971, was justified in taking an

official action against the appellant Stull. The board was

not justified on November 23 in summarily discharging the

appellant without having given him prior formal (written)

notice that he was subject to being discharged unless he made

specific improvements in his performance within a specified

reasonable time period ending June 1, 1972.

Accordingly, it was decided that the contract of

W. W. Stull constituted a valid and binding obligation on

the appellee Board through May 31, 1972.



Case Twenty-Two Appellant Joe Fiedler
Appellee Board of Trustees of

Nederland ISD

Statement of Case

Joe Fiedler was under contract with the appellee dis-

trict to serve as assistant superintendent for instruction

through June 30, 1975. On July 15, 1972, after a July 10-15

hearing by the Board, he was discharged, effective as of

that date. The Board found cause for discharge in three

charges against Mr. Fiedler: (1) inefficiency, (2) inability

to cooperate, and (3) public display of disrespect for the

school board.

The discharge resolution provided further that Mr.

Fiedler would have ten days without loss of pay to apply to

the Board for reassignment for the remainder of his contract

period. If the application were accepted by the Board, Mr.

Fiedler would be given a reassignment at his contracted

salary.

Testimony in this case concerning these alleged remarks

was seriously disputed by several persons who witnessed the

incident. The weight of the evidence went against acceptance

of such testimony as sufficient to support the Board's

charge of "disrespect."

Decision

On October 12, 1972, it was decided that the July 15,

1972, action of the appellee board terminating the contract
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of Joe Fiedler was not supported by just cause; that such

contract was valid and enforceable to its normal expiration

date, June 30, 1973, and that the appellant's appeal was

hereby sustained in all things.



Case Twenty-Three Appellant Minnie M. Stacy
Appellee Board of Trustees of

Alice ISD

Statement of Case

At the end of the 1971-72 school year, Minnie M. Stacy

was not reappointed for the 1972-73 school year to a position

of school nurse by the appellee district. Mrs. Stacy had

held a position of school nurse with the district for about

seventeen years, each year on a one-year contract. During

the 1971-72 school year, the district employed five school

nurses. Because of a change in the duties to be assigned to

the nurses for 1972-73, the district determined that only

three school nurse positions would be needed.

The appellant Minnie Stacy contended that she should

have been one of the three to remain. She based her con-

tention on her seventeen years of employment, on her seniority

over the other nurses, and on her belief that the method used

by the administration to select the three nurses for re-

appointment was unfair. She contended further that since her

services to the district were satisfactory in every way, she

had an expectancy of employment and should have been con-

sidered by the district as having a continuing contract under

the provisions of Sections 13.101-13.116, Texas Education

Code (1971), even though the district did not employ any of

its teachers under that law.
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Decision

On December 29, 1972, it was decided that Mrs. Stacy

was employed by the district on a one-year contract under

the provisions of Section 23.28, Texas Education Code.

Under this law she had no legal expectancy of employment

beyond this term of her contract, and the district was with-

in its discretionary and legal right not to reemploy her.



Case Twenty-Four Appellant G. A. Richter
Appellee Board of Education of

Houston ISD

Statement of Case

On March 20, 1972, the appellee board, acting on the

recommendation of the General Superintendent of Schools, gave

notice of its intent to terminate the employment of G. A.

Richter as teacher at the end of the 1971-72 school year.

This notice was in accordance with the Board's authority

under Section 13.110(1), Texas Education Code, (Continuing

Contract Law).

A letter dated March 27, 1972, was transmitted to Mr.

Richter informing him of the Board's action and giving reasons

for the intent to terminate Mr. Richter's employment the

following: lack of discipline in the classroom, inability

to hold the interest of the class, and lack of the skills

necessary to conduct recitations and operate the classroom

successfully.

The appellant contended that the Board acted to termi-

nate his employment without cause and in violation of his

contract. He contended that the reasons listed for termi-

nation were vague and lacked the specific justification

required by law, that during the eighteen years of his em-

ployment he was consistently rated by his superiors as

satisfactory until the 1970-71 and 1971-72 school years, and

that any problems he had during those two years were caused
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by the district's integration plan and were common to other

teachers who were assigned to the same school.

The district contended that its termination action as

to cause and as to process was wholly consonant with and

under its authority based on Code Section 13.110(1).

Decision

On February 23, 1973, it was decided that the district

was within its right to terminate the appellant's employ-

ment as it did.



Case Twenty-Five Appellant Inez B. Somers
Appellee Board of Trustees of

Aldine ISD

Statement of Case

On January 3, 1973, the appellee district terminated

the employment of Inez B. Somers as teacher in the district.

Termination was based on a maternity leave policy of the

district which required a teacher to inform school officials

of pregnancy by the end of the second month, to request a

leave of absence without pay to begin by the end of the

third month, or as the alternative to have employment termi-

nated at the end of the third month. The appellant notified

school officials of her pregnancy at the end of the seventh

month, and requested that she be allowed to continue teaching.

She appealed to the superintendent's action to the appellee

board. A hearing was held by the Board on February 13, 1973,

and on that same date the Board revised its maternity leave

policy, permitting teachers to remain on duty through the

seventh month of pregnancy. The Board applied the revised

policy to Mrs. Somers and sustained the action of the super-

intendent in terminating her employment on January 3, 1973.

Decision

On June 4, 1973, it was determined that under Texas law

boards of school trustees have the authority to establish

and maintain uniform rules and regulations governing school

districts. Accordingly, it was decided that the board acted
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within the intent of Texas law, and the appeal was over-

ruled in all things.



Case Twenty-Six Appellant Arthur L. Huckaby
Appellee Board of Education of

Houston ISD

Statement of Case

Appellant, Arthur L. Huckaby, a thirty-seven year pro-

fessional employee of the Houston public school system was

serving in the second year of his then current three-year

contract with the district (awarded July 1, 1971) for the

years 1971-72, 1972-73, and 1973-74 at the end of which he

would reach the district's retirement age. By the contract

he was designated as a supervisor/administrator to serve in

the role of Coordinator in the Pupil Assistance Department.

In that capacity he so served in the 1971-72 school year.

In 1970-71, prior to the aforementioned contract, he

served in a like capacity after allegedly having been ele-

vated that year to the central office assignment from his

then administrative position as principal of Lincoln Junior-

Senior High School. During that year 1970-71), the Houston

school board (after a grievance hearing on March 12, 1971)

exonerated Mr. Huckaby from accusations pursued by the

general superintendent and temporary dismissal, whereupon

the appellant was reinstated as Coordinator of Pupil Assis-

tance Services. Thereafter on July 1, 1971 he was awarded

the three-year term contract.

Due to alleged differences between the superintendent

and the appellant, a letter dated March 20, 1972, stating
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that he had decided to request retirement effective August

31, 1972, was given by the appellant. On May 15, 1972, how-

ever, before the Houston school board had acted on this

proffered resignation, the appellant filed a letter revoking

his March request for retirement. When thereafter the gen-

eral superintendent and others advised Mr. Huckaby that he

could not withdraw his retirement request, and that the dis-

trict had already accepted his retirement, and by letter of

May 18, 1972, notified him that the position of Coordinator

was not being budgeted for 1972-73. The appellant asked for

a local hearing.

Thereafter, when it was admitted that the district

school board had not acted on the tendered resignation and

determined (July 17, 1972) that Mr. Huckaby had a right to

withdraw it, the appellant was continued in his role as

Coordinator until July 18, 1972.

On said date, just prior to the beginning of his 1972-73

term year, the appellant received a letter of reassignment

from the district superintendent which notified Mr. Huckaby,

in substance, as follows:

"that due to bedgetary reduction in . . . and for

the school year 1972-73 . . . the position of Coordi-

nator will be eliminated for the forthcoming school

year. Because of this change, you will be reassigned

to the position of classroom teacher for the forthcoming

school year . . . the defeat of our tax increase
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leaves no alternative but to make some major re-

ductions---in central office expenditures."

Accordingly, Mr. Huckaby was reassigned by the superin-

tendent from the contracted administrative job and role of

Coordinator to a teaching position, a biology teacher in one

of the district's junior-senior high schools, and from an

administrative position with a local pay grade 14 status to

a teaching employment alleged to be a pay grade 8 status.

He served in this reassignment which he accepted under pro-

test, under contract as an administrator as distinguished

from a teacher normally employed by the use of a teacher

tenure contract. He was being paid on the basis of his annual

salary as contracted, determined following a salary dispute

locally resolved by the district in his favor, after the

administration had attempted to compute same at a lesser

amount because he as a teacher was on a ten-month service in-

stead of 12.

The appellant contended that the reassignment was in

violation of paragraph 6, and that he was entitled to be re-

stored or reinstated to the dignity and status of a like

administrative position, or one not lower than one pay grade

lower. He also contended that in addition he be awarded

certain enumerated damages, which could not be granted under

the authority of this Agency.

The Houston school board counterclaimed that the reassign-

ment of Mr. Huckaby was legally proper and consistent with
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the provision in paragraph 3 of his contract and that there-

fore paragraph 6 had no application to the fact situation

involved in this appeal.

Decision

Unquestionably, the appellant was contracted hereunder

as an administrator to serve as Coordinator of Pupil Assis-

tance Services and not as a teacher normally engaged under a

continuing teacher tenure contract. Immediately prior there-

to he served as a full-time principal of one of its public

schools, likewise in the capacity of an administrator and as

such under pay category 14, normally applicable to principals

of large junior-senior high schools. The decision encom-

passed the opinion that reassignment as authorized in para-

graph 1 of the contract and contemplated by the parties

involved a lateral movement where no loss of administrator

status or compensation would occur, except in cases where the

parties mutually agreed.

The facts as submitted by the record and developed at

the hearing did not clearly establish that the appellant was

reassigned because of necessary reduction of personnel, that

his reassignment did not fit one of the categories set out

in paragraphs 6(a) or 6(c) of his contract, and that his

demotion status-wise from that of an administrator to that of

a teacher, without loss or any adverse change in his salary,

was in breach of or unauthorized by the intendment of
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paragraph 3 of his administrator contract. The parties

agreed that the reassignment or demotion in status of the

appellant was not treated under paragraphs 8 and 9 of his

contract which prescribed the procedure for changes involving

just cause.

On June 6, 1973 accordingly, it was decided that the

appellant Mr. Arthur L. Huckaby under the facts as developed

in this appeal, legally was entitled to be reinstated at the

earliest available opportunity for the remainder of his con-

tract to a position of an administrator for which he was

qualified in the Houston public school system. This ruling

should not be construed to prohibit the parties from mutually

agreeing that the appellant might perform the remainder of

his contract in the capacity of teacher to which he was

reassigned.



Case Twenty-Seven Appellant Maceo D. Mitchell
Appellee Board of Education of

Houston ISD

Statement of Case

The appellee board, acting under Section 13.111, Texas

Education Code (1971) V.T.C.S., gave notice on March 12, 1973,

to Maceo Mitchell that pursuant to Code Sections 13.009(4)

and 13.111(1), it proposed to terminate Mr. Mitchell's con-

tinuing teacher employment contract at the end of the 1972-73

school term. After a hearing was held by the Board at Mr.

Mitchell's request in accordance with Code Section 13.112,

the Board voted to terminate the appellant's employment at

the end of the 1972-73 term.

The appellant contended that in view of five years of

satisfactory service as a teacher in the district, his status

as a continuing contract teacher, and the personal animosity

toward him shown by his principal, he either should have been

transferred to another assignment under a different principal

or should have been changed from a continuing contract

teacher to a probationary contract teacher rather than being

subjected to dismissal.

The appellee district contended that Mr. Mitchell had

been given notice by his supervisors over a period of two

school years, that his performance as a teacher was deficient,

that he had failed to respond satisfactorily, and that termi-

nation of his employment was justified.
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Decision

On September 14, 1973, the decision was made that the

appellee board complied with legal requirements in termi-

nating the employment of Maceo D. Mitchell and had sub-

stantial cause to terminate Mr. Mitchell's employment.

Accordingly, the appellant's appeal was denied, and the

action of the Board was sustained in all things.



Case Twenty-Eight Appellant Harry W. Wilson
Appellee Board of Education of

Fort Worth ISD

Statement of Case

The superintendent of schools of the appellee district

suspended Harry W. Wilson without pay, effective May 15,

1973, from his duties as teacher-coordinator of distributive

education. The superintendent contended that on March 23,

1973, Mr. Wilson had orally submitted his resignation from

his position to become effective, following sick leave ex-

piration, on May 15, 1973. On May 2, 1973, Mr. Wilson advised

the superintendent that he was returning to duty on May 15,

1973.

On May 21, 1973, the superintendent advised the Board

by letter that Mr. Wilson had been suspended without pay and

recommended to the Board that Wilson's continuing contract

be terminated either as of May 15, 1973 or as of the end of

the 1972-73 school year.

On May 24, 1973, the superintendent by direction of the

Board pursuant to Section 13.111(1), Texas Education Code

(1971) V.T.C.S. notified Mr. Wilson that the Board proposed

to terminate his employment with the district.

On June 13, 1973, a hearing was held at which Mr. Wilson

was present and was heard. Following the hearing the Board

found that:
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(1) On a number of occasions Mr. Wilson absented him-

self from school during school hours in violation

of the district's policy,

(2) Mr. Wilson was guilty of repeated failure to

comply with official directives and established

school policy, and inefficiency in the perform-

ance of duties all of which are prescribed as

lawful cause for discharge.

The Board took the following action: Mr. Wilson was

returned to probationary contract status for a period of

time not to exceed the next three succeeding years. He was

reassigned to full-time duty as a classroom teacher. He

was restored from his status as "suspended without pay" to

"duty," and it was ordered that he be paid the balance of

his salary for the current year.

Mr. Wilson appealed the action of the Board in returning

him to probationary status. The appellant contended that in

any of his absences from work during school hours he was

either at home near Denton, Texas, working on his school

records, supervising his students at their job locations,

contacting employers of his students, or contacting prospec-

tive employers. He denied any dereliction of his duties and

any violation of school policies.

Decision

On September 14, 1973, it was decided that the appellee

board made no procedural or substantive error in its
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decision to return Mr. Wilson to probationary contract

status with the district. Accordingly, the appeal was

denied in all things.



Case Twenty-Nine Appellant Norma J. Whitman
Appellee Board of Education of

Houston ISD

Statement of Case

Norma J. Whitman was employed as a teacher in the appel-

lee district during 1972-73 under the provisions of Section

13.102, Texas Education Code (1971) Vernon's Texas Civil

Statutes. Her duly executed contract with the district pro-

vided that she be assigned or reassigned to her teaching

duties by the general superintendent of schools. She was

assigned to Lee High School as a mathematics teacher.

On or about February 8, 1973, the superintendent found

that a reduction of teacher personnel at Lee was necessary.

He ordered the transfer of Mrs. Whitman from Lee to Yates

High School. Mrs. Whitman declined to accept transfer and

advised the superintendent she was prepared to continue her

duties at Lee.

She never did report to Yates and was dropped from the

district's payroll, pending her assumption of duties at Yates.

The appellant protested her transfer and her "suspension

without pay by appellee district on February 8, 1973."

Decision

On October 11, 1973, it was determined that Mrs. Whitman

never was suspended without pay by the appellee district.

She refused to report to her reassigned teaching station,

and because of her absence from duty she was not paid.
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Accordingly, it was decided the transfer order was

permissable under the terms of her contract and was an in-

ternal action subject to final decision by the school board.

Therefore, the appeal of Mrs. Whitman was denied in all

things.



Case Thirty Appellant Eduardo Molina
Appellee Board of Trustees of

El Paso ISD

Statement of Case

On May 18, 1972, Eduardo Molina entered into an employ-

ment contract with the appellee district for a period of

three school years (1972-1975). The contract showed:

(1) special assignment as counselor, (2) a 1972-73 speci-

fied salary, and (3) employment for 200 days per year.

The contract specified that (1) the employee contracted

to render service in the duties as assigned for the period

of time, (2) the employer agreed to pay the employee at a

rate shown on the contract during the first fiscal year of

the contract, and (3) the salary for each subsequent year was

to be determined according to the salary schedule in effect

at that time.

During the first year of the contract (1972-73) the

appellant was assigned to Austin High School as a counselor,

where he had served during the previous year. His services

as a counselor during 1972-73 were rated by his supervisors

as unsatisfactory. On the basis of this rating, the appel-

lant was reassigned from counselor to teacher for the second

year of his contract (1973-74). As a teacher he was sched-

uled to receive a lesser salary than as a counselor and was

engaged for 190 days of employment instead of 200 days.
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The appellant accepted the reassignment under protest

and appealed it to the Board on the basis that it consti-

tuted a breach of contract. The Board heard the appeal on

August 10, 1973, and sustained the reassignment.

Decision

On January 9, 1974, it was determined that the action

of the Board in changing the appellant's assignment from

counselor to teacher for the remaining period of the con-

tract at a salary rate commensurate with the salary schedule

of the reassignment be sustained. Further, it was decided

to overrule the Board in reducing the appellant's payable

employment period for each of the remaining years of the con-

tract from 200 days of employment to 190 days. Accordingly,

it was decided that the contract was valid and enforceable

for 200 days of employment each year at the per day rate of

the district's salary schedule for his services in the

capacity of a teacher. Thus the salary set for the appellant

reassigned as a teacher was $10,110.00 for 190 days of

service, when in fact he was entitled to be paid $10,642.00

for the 200 days under the contract.



Case Thirty-One Appellant Sherry Dingman
Appellee Board of Trustees of

Austin ISD

Statement of Case

On November 8, 1973, Sherry Dingman, teacher in the

appellee district submitted her resignation to become effec-

tive at the close of the then current semester, January 18,

1974.

By letter dated November 17, 1973, the director of

personnel routinely accepted her resignation as she had re-

quested. On November 29, 1973, Miss Dingman, before she had

received the letter accepting her resignation, filed a letter

requesting that her resignation be withdrawn and that she be

given a transfer to a new assignment. The personnel director

considered the resignation as final and did not accept the

transaction.

Miss Dingman sought reinstatement.

Decision

On April 18, 1974, it was decided that under Texas law

the Board had the discretion to reinstate her or not, that

the Board had not abused that discretion, and that the

Board made no reversible error in reaching its decision.

Accordingly, the appeal was denied.
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Case Thirty-Two Appellant Felix B. Phillips
Appellee Board of Trustees of

North Forest ISD

Statement of Case

On December 17, 1973, the appellee board by unanimous

action terminated the 1973-74 teacher contract of Felix

Phillips, a teacher-coach in the district. The Board's ter-

mination action was taken after a hearing held on December 3,

1973. The termination was based on a complaint made against

Mr. Phillips by a fifteen-year old eighth-grade female stu-

dent alleging that Mr. Phillips had placed his hands upon her

body with immoral intent.

The appellant insisted that he was complying with the

school dress code requirement and had simply asked the stu-

dent if she was wearing hiphuggers.

There were no witnesses to the incident and under the

record it appeared that the Board based its decision upon

whether it accepted the statement of the teacher or accepted

the statement of the student. In the judgment of the Board,

the student's statement prevailed.

Decision

It was stated by the commissioner that the district

policy of requiring a male teacher to inquire about and ex-

amine the mode of dress of a female student could place that

teacher in a vulnerable position of being misunderstood by

the student. Since the student had been cited on two previous
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occasions for wearing hiphuggers in violation of the school

dress code, she apparently felt the need to prove her answer

by raising her blouse for his inspection. Up to the date of

the incident, Mr. Phillips had an unimpeachable record as a

teacher with unblemished years of successful teaching experi-

ence. He was 42 years old, married, and the father of two

teenage children, and his meritorious record as a teacher

entitled him to some professional credibility until proven

unworthy. The commissioner stated that in good conscience,

"I cannot become a party to a decision which, in effect, will

end the career of a teacher as long as there is reasonable

doubt as to whether or not the teacher is, in fact, guilty

of actual misconduct."

On June 28, 1974, it was decided that the appellee board

did not establish sufficient cause for terminating the 1973-

74 teacher contract of Felix Phillips and that his contract

would remain valid and enforceable to the date of its normal

expiration.



Case Thirty-Three Appellant Claude 0. Harcrow
Appellee Board of Trustees of

Pittsburg ISD

Statement of Case

In January 1974, the appellant Claude 0. Harcrow was

serving in his second year as superintendent of the appellee

district under a three-year contract beginning July 1, 1972

and ending June 30, 1975.

On January 24, 1974, however, Superintendent Harcrow

submitted a letter of resignation requesting release as of

July 1, 1974 from the remainder of his contract. The school

board did not act on the resignation at its next meeting be-

cause Mr. Harcrow urged the Board not to act on nor to

publicize it, thus giving him a better opportunity to secure

other employment. Harcrow also advised that he would notify

the Board when he had secured a job, and that should he not

secure a position before June 1, the Board could act upon

the submitted resignation at a June 1974 meeting.

On May 30, 1974, Harcrow wrote a letter asking the

school board to accept the same as a "withdrawal of my earlier

written resignation submitted 1-24-74" not acted upon to

date.

At the June 3 meeting the school board voted to accept

Mr. Harcrow's resignation dated January 24, 1974, effective

July 1, 1974. So acting upon Harcrow's resignation letter,

the Board did not further consider or act upon his May 30

written request to withdraw his resignation.
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The appellant contended that he should have been rein-

stated as superintendent for the remaining year of his

three-year contract or be paid for the unexpired term of

his contract. He contended that he had the right to with-

draw his resignation since the Board had not yet acted upon

it.

The Board contended that they had not formally acted

upon his resignation at Harcrow's urging in order that he

could obtain more readily a new job. Otherwise, delayed

action on the acceptance would not have occurred. The Board

contended that the district fairly and timely accepted the

resignation as proffered.

Decision

On November 6, 1974, it was determined that the Pittsburg

school board had delayed action on the January 24, 1974,

resignation because the appellant had requested this. Ac-

cordingly, it was decided that the relief requested by the

appellant would be denied.



Case Thirty-Four Appellant Joseph P. Losack
Appellee Board of Trustees of

Wharton ISD

Statement of Case

The appellant Losack served as a teacher for eight years

in the appellee district and currently continues there as a

teacher in driver training education. His abilities as a

teacher were recognized as satisfactory.

In March 1974, subsequent to a program of evaluation,

Mr. Losack was recommended by his principal for the awarding

of a probationary contract due to an inability on his part

to get along cooperatively and professionally with students

and teachers.

On April 9, 1974, Mr. Losack was notified that the

school board on April 10 would consider the recommendation

on returning him to probationary contract status and would

honor then his request to be heard.

Following a hearing on May 8, the appellee district

unanimously voted to accept the recommendation of the super-

intendent to return the appellant to a probationary contract

status for 1974-75.

The appellant contended that there was absent justifi-

able cause for the action taken and requested that he be

restored to a continuing contract status for the year 1974-

75.
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Decision

On December 16, 1974, on the basis of the testimony of

teachers and administrators concerning several encounters 
or

incidents that the appellant had not demonstrated a coop-

erative attitude with the personnel, nor a standard of

conduct conducive, necessary, and generally recognized as

acceptable in the professional operation of school 
districts

in this state. Accordingly, it was decided that the action

of the Board was aimed to develop the appellant to a profes-

sional teacher status in every respect, and the relief

requested by appellant was denied.



Case Thirty-Five Appellant Floyd E. McDonald
Appellee Board of Trustees of

Alief ISD

Statement of Case

Floyd E. McDonald after 15 years of teaching experience

was in his fifth year (1973-74) of teaching science in the

middle school of the appellee district when, upon recommen-

dation of the superintendent, and following a requested

local hearing, the appellee board on May 20, 1974, terminated

(effective at the end of the 1973-74 employment term Mr.

McDonald's continuing teacher contract with the district pur-

suant to Section 13.110 et seq., Texas Education Code (1971)

V.T.C.S. alleging as reasons inefficiency and incompetency

in performing his duties.

The appellant contended that his dismissal was not for

justifiable cause, and that in 1973-74 he performed his

teaching duties as efficiently and competently as was possible

under the adverse teaching conditions brought about by the

assignment of McDonald to a team teaching, open concept group

who did not accept McDonald as a team member. As the school

year progressed problems increased and a number of instances

were cited indicating a lack of cooperation within the group.

It was clear that he was not wanted by the other team mem-

bers, but the reason for such unacceptability as a group

member was not as clearly developed.
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Decision

On April 10, 1975, it was judged that the administra-

tion of the Alief school system had made a good faith effort,

though unsuccessful, to help the appellant become acceptable

as a teacher member in its open-class group concept program

and to make the group of team teachers into a cohesive and

educationally productive unit. Records indicated that the

appellant was unable in the 1973-74 school year to make

efficiently and effectively the necessary adjustment from a

self-sufficient classroom situation to an open-class arrange-

ment. Accordingly, it was decided that any and all relief

requested by appellant be denied.



Case Thirty-Six Appellant H. D. Wallace
Appellee Board of Trustees of

Grapeland ISD

Statement of Case

On November 22, 1974, the superintendent of the appellee

district, gave H. D. Wallace, principal of Grapeland Elemen-

tary School, written notice with reasons stated 
that the

superintendent would recommend to the Board that the 
princi-

pal be discharged as an employee of the school district.

On December 4, 1974, the Board of Trustees, at a public

hearing voted to terminate the employment of the principal,

effective December 4, 1974, (1) for repeated failure to com-

ply with the official directives, established school board

policy and further (2) for failure to comply with the rules

and regulations of the Grapeland ISD. On the same day,

December 4, the appellant was given official written notice

that he had been discharged for the reasons stated above.

The appellant contended (1) that he might have techni-

cally failed to comply with the official directives and

policies, but there should have been more than mere technical

violations to support the discharge of an employee with 35

years of experience, (2) that the minor technical violations

in this case did not constitute the necessary requirements

of substantial and just cause, (3) that the board overreacted

because of an alleged UIL football violation, and (4) that
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the superintendent overreacted because he had a personality

conflict with H. D. Wallace.

Decision

On April 18, 1975, it was decided that (1) the appellee

board was within its authority under the law and its estab-

lished policies to terminate the employment of H. D. Wallace,

and (2) the Board terminated said employment for cause in a

fair and impartial manner in accordance with the law and

policies of the school district. Accordingly, the appeal of

H. D. Wallace was denied in all its particulars.



Case Thirty-Eight Appellant Kendrick L. Quinby
Appellee Board of Trustees of

El Paso ISD

Statement of Case

On November 1, 1974, the appellee board, following a

special session hearing held for the appellant on October

29, dismissed teacher Kendrick L. Quinby and terminated his

employment contract with the district effective October 31,

1974, pursuant to procedures set out in the Texas Education

Code and for improprieties of the nature prescribed under

Section 13.109(1) as such code.

On October 11, 1974, Quinby was suspended from teaching.

The suspension and termination actions were grounded upon ten

complaints involving the appellant's touching and handling

of certain girl students. All such reported incidents were

reviewed at the local hearing. The most pronounced of these

was described as seen in the classroom on October 11 by the

teacher aide.

The appellant readily admitted and referred to himself

as being a touching person but denied that he ever acted

immorally or touched intentionally any elementary student in

any spirit, purpose, or intent other than would an affec-

tionate father of his own children. He urged that the

decision of the Board be overruled and that he be reinstated

without loss of pay as a continuing contract teacher in the

El Paso school system.
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Decision

On April 30, 1975, it was decided that the El Paso

Board had not in any way violated its statutory authority or

abused its discretion when it dismissed the appellant Quinby

and terminated his contracted relationship. The appellant

had been warned on at least two prior occasions that such

"touching" of pupils was not the thing for a teacher to do.

Accordingly, the appeal of the appellant was denied in all

things.



Case Thirty-Eight Appellant Lucia Villareal
Appellee Board of Trustees of

Corpus Christi ISD

Statement of Case

Mrs. Lucia Villareal was until October 18, 1974, em-

ployed as an elementary school teacher under a probationary

contract of employment. Following a classroom incident which

occurred on that date, Mrs,. Villareal was temporarily sus-

pended from her duties by her principal.

Following an investigation, written notice of termina-

tion was given to Mrs. Villareal on November 5, 1974, wherein

the following reasons were given: (1) repeated failure to

comply with official directives and established board policy,

(2) repeated and continuing neglect of duties, and (3) vio-

lation of school's policy regarding corporal punishment of

students.

The appellant contended that the Board's action failed

to be supported in the record by substantial evidence.

Decision

On November 14, 1975, it was decided that the appellee

board acted within its authority and complied with the re-

quirements of existing law in terminating the employment of

Lucia Villareal. Accordingly, the appeal of the appellant

was denied in all its particulars.
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Cast Thirty-Nine Appellant W. 0. Davis
Appellee Board of Trustees of

Waco ISD

Statement of Case

W. 0. Davis was terminated from the appellee district

at the end of the 1974-75 school year. The appellant was a

high school industrial arts teacher and had been employed in

the district for 21 years. He had taught in excess of 16

years at Moore High School. In 1971 he was reassigned to

Richfield High School. Commencing with the 1971-72 school

year, the appellant's yearly evaluations indicated "weak" or

"unsatisfactory" in certain areas.

In January 1975, the appellant was informed by his prin-

cipal that he could not remain as a member of the high school

faculty. By letter dated June 5, 1975, a formal notice was

given by the superintendent to the appellant stating that it

was to be recommended to the Board that his contract be

terminated and that he had a right to appear at the board

meeting for hearing.

The appellant contended that the district did not have

sufficient cause to terminate his contract, and that there

was some sort of conspiracy to assemble evidence to termi-

nate him because he was one of the few black teachers in

Richfield High School and the only black teacher in the de-

partment. The appellant sought reinstatement of his contract

or pay for the two years remaining on his contract.
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The appellee board contended that the appellant's con-

tract was terminated because of his inability to impose

proper discipline on the students in his class, his viola-

tion of district regulations and common safety practices

(which constituted safety hazards to his students and to

other students in surrounding classrooms), his failure to

meet his responsibility with regard to care and maintenance

of shop equipment, his failure to carry out recommendations

of his supervisors, and his inappropriate handling of a

specific discipline problem.

Decision

On December 29, 1975, after extensive testimony it was

decided that the Waco ISD acted properly based upon reason-

able and proper evidence that the appellant had failed to

properly perform as a teacher and therefore the appellant's

contract should be terminated. The appeal of the appellant

was denied in all things.



Case Forty Appellant Robert Polley
Appellee Board of Trustees of

La Vega ISD

Statement of Case

Robert Polley had for several years been the principal

of the East La Vega Elementary School. At the January, 1975,

meeting of the appellee board, the superintendent for the

district recommended to the Board that the appellant not be

rehired as principal for the elementary school, but rather,

that he should be employed as a classroom teacher. At their

February meeting, the Board acted favorably on the superin-

tendent's recommendation. Shortly thereafter, the appellant

was notified by letter that he had been reelected "subject

to reassignment." The appellant was then told by the super-

intendent that he would be reassigned as a classroom teacher.

At their April meeting, the Board heard a request from the

appellant that he be given reasons for his reassignment. The

Board and the superintendent, acting on advice of counsel,

refused to give such reasons. The appellant then made written

demand for a public hearing before the Board on the issue of

his reassignment. After the appellant was furnished with a

written list of reasons for the Board's actions, a hearing

was held on June 3, 1975, after which the Board unanimously

affirmed the decision to offer the appellant a teaching con-

tract rather than a contract as principal.
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The appellant asserted two grounds for relief: (1) that

he was entitled to the due process protections outlined in

the Code regarding continuing contracts, and that he was de-

nied due process as so outlined, and (2) that the letter

which he received following the February meeting of the

Board constituted notice to him that he had been reelected

as principal of the East La Vega Elementary School. As a

result of that notice, he claimed a property interest in a

contract as principal of that school such that the district

was required to conform to certain standards of due process

when depriving him of that contract, and that the district

failed in this regard.

The appellee district contended that the continuing con-

tract provisions of the Texas Education Code had never been

in effect in the district, that the appellant had never been

awarded a continuing contract, and that the provisions in

the Code relating to termination of employees under a contin-

uing contract are inapplicable. The appellee board further

contended that the appellant was never awarded a contract as

principal of the East La Vega Elementary School for the fol-

lowing year and that it owed the appellant no duty to fur-

nish him with reasons for the action taken.

Decision

On December 29, 1975, it was determined that the appel-

lant was not serving under a continuing contract with the
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La Vega ISD and that no contract had been entered into be-

tween the appellant and the appellee board under which the

appellant was to serve as principal of the elementary school

for the 1975-75 school year. Accordingly, it was decided

that the decision of the La Vega ISD in reassignment of the

appellant to a classroom teacher position be upheld. The

appeal of the appellant was denied in all things.



Case Forty-One Appellant Jack T. Ray
Appellee Board of Trustees of

Carrizo Springs ISD

Statement of Case

Mr. Jack T. Ray was completing his third consecutive

year under a probationary contract with the Carrizo Springs

ISD which had adopted the continuing contract provisions of

the Texas Education Code. At the March 1975, meeting the

Board of Trustees of the district elected the appellant,

among other teachers, to a continuing contract with the dis-

trict. However, no formal written contract was ever forwarded

to the appellant for his signature. April 1, 1975, passed

without any notification to the appellant that his position

with the district was being considered for termination.

Late in April of 1975, there occurred considerable un-

rest with a racial basis in the district which prompted the

appellee board to hold a public meeting to discuss certain

grievances. At that meeting, several allegations were made

to the appellant's conduct in the classroom, and a list of

demands was presented to the Board which included a demand

that the appellant's contract be terminated.

Thereafter on May 1 and May 14, the Board met to discuss

the situation, and an investigation was initiated and con-

ducted in regard to the charges made against the appellant.

The appellant was not personally notified of the meeting or

the matter discussed.
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In the May 14 meeting, the Board authorized the super-

intendent to notify the appellant that the Board did propose

to terminate the contract and planned a hearing by the Board

for the appellant. The hearing was held, and the Board re-

affirmed its decision to terminate the contract of the

appellant.

The appellant contended (1) that he was denied due pro-

cess, (2) that the decision to terminate his contract was

not supported by substantial evidence and was arbitrary and

capricious, and (3) that the application of the existing law

did not apply to the facts of the case.

The appellee district contended that it afforded the

appellant all due process protections and that the decision

made was supported by the evidence and in accordance with

applicable case law. The Board further contended that the

facts of the case gave rise to a situation in which the appel-

lant's contract was terminated at the end of the school year,

that such contract was a probationary contract, that the

appellant had never been offered a continuing contract, and

that if he had, such contract had not begun, and that as a

result of these circumstances, the termination was from a

probationary contract from which no appeal would apply.

Decision

On December 29, 1975, it was determined that there was

sufficient evidence to support a finding that the appellant's
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conduct failed to meet the accepted standards. Evidence

against the appellant was mostly heresay. Accordingly, the

decision of the Board to terminate the appellant's contract

of employment was improper and the appeal of the appellant

Ray was granted in all things.



Case Forty-Two Appellant Anna M. Hand
Appellee Channelview ISD

Statment of Case

Anna M. Hand was a teacher for the appellee district in

early 1975 and had been for several years. In mid-January,

1975, the appellant was arrested in Houston, Texas on a

charge for which she had never been indicted and which she

vigorously denies. On January 20, 1975, the first day of

school after her arrest, the appellant reported to the prin-

cipal and assistant principal of the school to discuss the

matter. There she learned that both were already aware of

the arrest, and both recommended that she resign from her

teaching position. She informed the school officials that

she would need time to think about the matter and that she

would take a few days off and be back in touch with the

principal.

For the next twenty-one days, the school officials

heard nothing from the appellant. The appellant's son had

called twice during the period and informed the school that

his mother was sick and under the care of a physician.

On February 10, 1975, a discussion was held by school

officials regarding the employment of the appellant. As a

result of that meeting, counsel for the district sent a

letter dated February 11, 1975, to the appellant stating

that the appellee board had decided to consider her absence

from school for three weeks as evidence of her intention not
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to return to her duties and to resign. A final paycheck was

forwarded to the appellant, but the letter containing the

check was never delivered.

On March 11, 1975, the attorney for the appellant con-

tacted counsel for the district and discussed the matter.

Thereafter, at the request of the appellant, the appellee

board scheduled and held a hearing on April 8, 1975. At

that hearing the Board upheld its former decision to termi-

nate the appellant's contract.

The appellant contended that the Board was not justi-

fied in taking her conduct as an indication that she intended

to resign from her teaching position, and that any such de-

cision was improperly found.

The appellee district contended that appellant's absence

from her duties for an extended period of time with no more

than telephone calls from her son informing district that

she was sick, was conduct which could reasonably lead the

district to conclude that she had abandoned her position and

had, in effect, resigned due to her failure to report for

work.

Decision

On December 30, 1975, it was decided that the appellant's

conduct could reasonably allow the Board of Trustees for the

district to conclude that she had resigned her teaching po-

sition. Accordingly, the appeal asking that the decision of

the appellee district be overturned was denied in all things.



Case Forty-three Appellant Francis Grima
Appellee Cotulla ISD

Statement of Case

Mr. Francis Grima was hired by the appellee board of

the Cotulla district on June 1, 1974, as an instructor in

reading and speech at the high school in the district. He

was hired under a one-year contract of employment and began

work on August 14, 1974. Friction rapidly developed between

the appellant and the district. It finally culminated in

the district's enumeration of various charges against the

appellant on October 3, 1974. A hearing was held before the

Board on October 9, 1974, and the appellant was dismissed

from his teaching position.

The charges relating to the dismissal of appellant were

(1) that the appellant was off campus during class time with-

out authorization, (2) that the appellant had taken students

from class without authorization from the principal, (3) that

the appellant had set up outside student activities without

knowledge of the principal, and (3) that the appellant had

secured his admission and the admission of several students

to a football game without paying the admission fee and that

appellant had displayed unprofessional behavior on being

told to leave the stadium or pay the admission fee. Two

other charges of unprofessional conduct were that the appel-

lant was accused of "playing traffic director" in the science

building hall and was accused of critizing the staff of the

146



147

school district and with shouting to a friend from a class-

room window.

The appellant contended that the charges against him

were legally insufficient to justify the termination of his

contract, and he asserted that his dismissal should be over-

turned on procedural due process grounds.

The appellee district basically denied the appellant's

contentions, and asserted that the district had accorded him

procedural due process and that there were legally sufficient

grounds for the termination of the appellant's contract.

Decision

On December 31, 1975, it was decided that the Board of

Trustees of the appellee district had sufficient evidence and

cause to terminate the contract of the appellant. Accord-

ingly, the appeal of the appellant was denied in all things.



Case Forty-Four Appellant Donald R. Fuqua
Appellee Magnolia ISD

Statement of Case

Donald R. Fuqua had been the athletic director and coach

for the Magnolia ISD for several years. Early in 1975, he

was serving under the first year of a two-year contract in

that capacity. At their January meeting, the appellee board

routinely reviewed the status of the appellant's contract

and announced approval for the second year of the contract

period. Shortly thereafter, dissent among board members and

the appellant over certain athletic staff recommendations

led to some friction between the appellant and the Board.

There ensued a series of meetings at which various complaints

were lodged against the appellant. At several such meetings

the appellant was given an opportunity to explain his posi-

tion. These matters were not in the form of charges against

the appellant, but more in the form of questions regarding

the appellant's conduct on his job.

However, in April, several matters had surfaced which

caused members on the Board to instruct its superintendent

on May 15, to reassign the appellant to a teaching position

but to retain him at his current salary. It was the Board's

decision that if the appellant chose not to accept reassign-

ment, his contract be terminated. The appellant informed

the district that he would view a reassignment as a breach

of his contract and that he would not accept reassignment.
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At the May 1, 1975, board meeting it was decided that the

contract of the appellant be terminated for the following

reasons: unbecoming conduct, abusive language, disloyalty

to the Board of Trustees, and failure to adhere to school

board policy. Subsequent hearings for the appellant caused

no changes in the Board's decision.

The appellant contended that he was denied due process

in proceedings in which he was dismissed, that the action of

the district was null and void because it was in contra-

vention of district policy, and that the decision was not

supported by the evidence.

The appellee district basically maintained that its

decision was proper under the circumstances, supported by

the evidence, and consistent with current notions of due

process.

Decision

On December 31, 1975, after reviewing the testimony and

evidence on both sides, it was found that competent evidence

supported allegations that (1) the appellant made false or

misleading statements to athletes under his control in order

to develop public support for his position, (2) the appellant

had violated UIL equipment rules, (3) the appellant had de-

stroyed school property, (4) the appellant had engaged in

improper conduct during meetings with parents of students,

and (5) the appellant had used abusive language, and had
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appeared in a belligerent manner in public after having con-

sumed intoxicating beverages. Accordingly, it was found

that legal cause existed, as of May 1, 1975, for the termi-

nation of the appellant's contract, and that the school had

afforded the appellant due process. Therefore, the appeal

of the appellant was denied in all things.



Case Forty-Five Appellant Billy P. Ballard
Appellee Christoval ISD

Statement of Case

Billy P. Ballard was, up until the end of the 1974-75

school year, a principal for the appellee district. At their

regular meeting on February 10, 1975, the appellee board,

apparently pursuant to a Board policy that hiring decisions

regarding administrators and principals be made annually at

the February meeting, voted to rehire the appellant for the

1975-76 school year. Thereafter, at their regular meeting

of March 11, 1975, the Board considered not approving the

minutes of their February meeting until the administrator's

contracts had been reconsidered. However, on motion made,

and seconded, and passed, the Board approved the minutes.

Two days later, at a called meeting on March 13, 1975, the

Board voted to rescind its decision to rehire the appellant

and determined instead that he would not be reemployed. This

was the first meeting the appellant had attended at which

his contract was discussed.

Since the rendering of that decision, the Board as a

whole and individually, and consistently refused to discuss

the reasons for the action taken and had denied the appellant

his request for a hearing on the matter.

The appellant contended that he acquired a property

interest in a contract for employment with the district by

virtue of the action of the Board on February 10, 1975, and
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that the Board's refusal to grant him a hearing amounted to

a denial of due process.

It was the appellee district's contention that the

appellant never had a contract with the district for the

1975-76 school year, and could not assert any due process

rights to a hearing.

Decision

On December 31, 1975, it was determined that no contract

arose between the appellant and the district for the appel-

lant's employment with the district for the school year

1975-76. Therefore, the district was under no obligation to

give the appellant a hearing on the reasons for the district's

failure to rehire the appellant for that year. Accordingly

the decision of the Board not to rehire appellant was up-

held. The appeal of the appellant was denied in all things.
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DUE PROCESS PROCEDURES

In order to give a hearing which meets the requirements

fo constitutional due process, it is necessary that the

school board take the following steps:

1. Advise the teacher of the cause or causes of his/

her termination or other adverse action taken by the Board

in sufficient detail to fairly enable the teacher to show

the Board that an error in their action may exist.

2. Advise the teacher of the names of witnesses that

may appear against her/him and advise the teacher of the

nature of the testimony that will be given against him/her.

3. Afford the teacher a meaningful opportunity to be

heard in his/her own defense at a reasonable time after such

advice.

4. Be accorded a hearing before a tribunal that pos-

sesses some academic expertise and has an apparent impar-

tiality toward the charges.

The case of Ferguson vs. Thomas 430 F 2d 852 (5th Cir.

1970) established these as the guidelines for a due process

hearing.

With respect to the number of days notice required

between the time of notice of the charges together with the

names of witnesses with the nature of their testimony, and

the date of the hearing, 15 days is recommended because

Article 2891-104 Vernons Annotated Civil Statute provides
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that a teacher must be given 15 days notice when charged

with a violation of the Texas Code of Ethics.

Also, one should note that the courts have consistently

held that the Board satisfies the requirements of an im-

partial tribunal. Not every discharged teacher is entitled

to a hearing. The Fifth Circuit requires school boards to

provide notice and hearing before dismissing public school

teachers in two instances. First, a teacher with a "tenure"

or a reasonable expectation of reemployment is entitled to

a hearing regardless of the reason for dismissal. Second, a

teacher without tenure or reasonable expectation of employ-

ment is entitled to a hearing if he/she asserts that his/her

dismissal is due to constitutionally impermissible reasons.

Tenure can arise from the adoption of the tenure policy

provided for in Texas Education Code. It can also arise in

the situation where the teacher has a reasonable expectation

of reemployment based on the school district's past policies

and practices.

The charge of wrongful discharge for constitutionally

impermissible reasons occurs most frequently when the teacher

says "I was discharged because I exercised my right to free

speech."

It is best that the Board give a hearing in all cases

where requested, in order to secure a more favorable outcome

from the Board. This also eliminates worry on appeal
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concerning a tenure question or whether the discharge was

due to constitutionally impermissible reasons.

If the Board adopts a policy of giving a hearing every

time, this policy must be adhered to and followed strictly.

A failure to do so may give rise to a presumption of denial

of due process.



APPENDIX B

SAMPLE SURVEY QUESTIONNAIRE

1) How long did the process of appeal by the employee take
from the time of dismissal by the Board through the
decision rendered by the Commissioner?

2) Was there a local public hearing before the Board?

Yes No

How many hours did the public hearing take?

3) What was the general reaction of the hearing?
Please circle:

Students Good Satisfactory Poor N/A

Community Good Satisfactory Poor N/A

Teaching Staff Good Satisfactory Poor N/A

4) Was the teacher reinstated? Yes No

5) If the teacher were reinstated is he or she still on
the staff?

Yes No

6) Please estimate the expense (legal fees, etc.) of the
school district in regard to the appeal

7) Did the decision rendered by the Commissioner cause
alteration of Board Policy? Yes No . If so,
please attach a copy of the old policy as well as the
revised policy.

8) Were you superintendent at the time of the dismissal and
appeal?

Yes No

9) What recommendations would you have regarding the due
process appeals procedure? (Reply on the back of this
page, please)
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APPENDIX C

SURVEY QUESTIONNAIRE

1) How long did the process of appeal by the employee take
from the time of dismissal by the Board through the
decision rendered by the Commissioner?

2) Was the employee under a term , probationary , or
continuing contract at the time of dismissal?
(Check proper blankY

3) If term contract is checked above, was the term for
one , two , three , or more years? (Check
proper blank)

4) Was the employee discharged prior to the completion of
the term contract? Yes No

5) Was the employee notified in writing of the proposed
dismissal prior to final action of the Board?

Yes No

6) If notified in writing, how was the notification delivered
to the employee? (Check mode of delivery)

a) By hand by school official
b) By regular first class mail
c) By registered mail
d) By certified mail, return receipt requested

7) Did the notification include a statement of the proposed
action and the grounds for such action?

Yes No

8) Did the employee request in writing a copy of evaluation
reports, or other written memorandum which concerned
his/her fitness or conduct? Yes No

9) Did the employee make written request for Board hearing?

Yes No

10) If so, was the employee suspended without pay during the
period between request for hearing and the actual holding
of the hearing? Yes No
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11) Did the employee, requesting a hearing, ask for an open
hearing? Yes No

12) Was the employee represented by counsel at the
hearing/ Yes No

13) Did the employee exercise his/her right to cross
examine witnesses at the hearing? Yes No

14) How much time was consumed by or at the hearing?

15) If the employee's term contract was not renewed at the
end of the period stated in the contract, did the
employee raise the issue of customary practice of the
district as a reason for appeal from the Board's
decision not to renew? Yes No N/A

16) What was the general reaction of the hearing?
Please circle:

Students Good Satisfactory Poor N/A

Community Good Satisfactory Poor N/A

Teaching Staff Good Satisfactory Poor N/A

17) Was the teacher reinstated? Yes No

18) Did the employee's term contract specifically state
that the issuance of the contract constituted no
implications of continuation of the contract beyond
the term or period stated in the contract?

Yes No

19) If the teacher was employed under probationary con-
tract, did the appeal involve: (Check area(s) involved)

a) improper written notice from Board
b) hearing procedural process
c) lack of Board notification of teacher
d) automatic provisions of TEC 13.103

20) If the teacher was employed under continuing con-
tract what constituted the reason(s) for appeal?
(Check reason(s))

a) lack of written resignation of the employee
b) resignation after August 1 of year in question
c) inadequate procedural due process at hearing
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21) What grounds constituted the support for the Board
action? (Check grounds applying)

a) immorality
b) conviction of a felony or other crime involving

moral turpitude
c) drunkenness
d) repeated failure to comply with official direc-

tives and established school board policy
e) physical incapacity to perform duties
f) mental incapacity
g) repeated or continuing neglect of duty
h) inefficiency or incompetence in performance of

duties
i) failure to comply with reasonable requirements

of the Board prescribed for achieving profes-
sional improvement and growth

j) willful failure to pay debts
k) habitual use of addictive drugs or halluci-

natives
1) excessive use of alcoholic beverages
m) necessary reduction of personnel
n) good cause (failure of teacher to meet accepted

standards of conduct for the profession)

22) Appeal in this case was to the Commissioner of Edu-
cation? Yes No

23) Please estimate the expense (legal fees, etc.) of the
school district in regard to the appeal.

24) Was any of the expense deferred by district liability
insurance or professional organization insurance?
Yes No

25) Were your policies on personnel developed with repre-
sentatives from the community (other than Board
members)? Yes No

26) Were you the superintendent at the time of the dis-
missal? Yes No

27) Were you the superintendent at the time of the
appeal? Yes No

28) Did the decision rendered by the Commissioner cause
alteration of Board policy? Yes No . If
so, please attach a copy of the old policy as well as
the revised policy.



APPENDIX D

'1/V&ik OakI iPdCa :SdA0ofL
C. M. KOONCE, SUPERINTENDENT

1VWitE Da1, Jtxai 75693 161

August 19, 1977

I am currently performing research for the completion

of my doctorate degree, regarding due process appeals cases

that have gone before the State Commissioner of Education.

According to his office, your school district was involved

in such.

vs.

in 19_)

Please complete the enclosed questionnaire at your

earliest convenience and return to me in the self-addressed,

stamped envelope. As you can see, the instrument is brief

and should take just a few minutes to complete.

Thank you in advance for your courtesy, and best wishes

for a highly successful 1977-78 school year.

Yours very truly,

C. M. Koonce

tlb

enclosure

oil
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