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This case study of legal and political processes in

educational policy-making focuses upon the United States

Supreme Court's decision in San Antonio Independent School

District et al. v. Rodriguez.

Legal data for the study come from briefs of state and

federal court decisions. Political information is drawn from

various governmental reports to the Sixty-third Texas

Legislature on public school finance reform. Other material

is from minutes of the House Committee on Education and

interviews with members involved in the legislative process.

The study describes and analyzes competing forces which

try to influence policy decisions and attempts to identify

the salient issues in the political process of educational

policy-making. This information is incorporated into a

systems model for heuristic purposes. The study pays

special attention to state and federal court decisions, with

emphasis on the "Burger Court" and President Nixon's influence

upon the court. The latter part of the study concentrates

on the Sixty-third Legislature and post-Sixty-third
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Legislature of Texas, and its efforts to write a public school

finance reform program.

The findings of the study show that the disparity in

educational opportunity in Texas is a reality. The study also

shows that school districts with the greatest need for

reform are often least effective in influencing educational

decision-makers. Finally, the study reveals that the

inequities in public school finance are inherent in the ad

valorem tax system used in most states for public school

financing.

Further study is recommended into the politics of public

school finance reform, with particular attention to the

Texas Constitutional Convention's efforts to reform the

state's funding formula. A study of the governor's role in

public school finance should also be made, with special

attention to the reasons for his refusal to call a special

legislative session to deal with the problem. Finally, it

is recommended that a study be made of the Fort Worth et al.

v. Edgar case, since it represents a new dimension in the

conflict over the use of the ad valorem property tax in

funding public education.



TABLE OF CONTENTS

Page

LIST OF TABLES . . . . . . . . . . . . . . . . . . . . . v

LIST OF ILLUSTRATIONS. . . . . . . . . . . . . . . . . . vi

Chapter

I. INTRODUCTION . . . . . . . . . . . . . . . . .. 1

Statement of the Problem
Purpose of the Study
Questions Relevant to the Study
Definition of Terms
Procedure for Collection of Data
Survey of Related Literature
Historical Overview of Educational
Policy-Making

II. THE PROPERTY TAX AND PUBLIC EDUCATION.. .... 28

Historical Perspective of the Property Tax
Problems of the Property Tax
The Issue of Public School Financing
The Conflict Begins
Early Skirmishes
The Federal District Court Hears Rodriguez

III. EDUCATIONAL POLICY-MAKING: A SYSTEMS MODEL . . 68

The Texas Political Culture
The Texas Legislature Prepares to

Implement the Court Order

IV. THE RODRIGEUZ DECISION - A STUDY OF JUDICIAL
REGRESSION . . . . . . . . . . . . . . . . . 101

Immediate Reaction to the Decision

V. THE NIXON INFLUENCE AND THE BURGER COURT . . . 129

iii



Page

VI. THE RODRIGUEZ DECISION AND THE POLITICAL
PROCESS . . . . . . . . . . . . . . . . . . . 15.6

VII. SUMMARY, CONCLUSIONS AND RECOMMENDATIONS. . . . 178

Summary
Conclusions
Recommendations

APPENDIX......-.-.........-.-.........- ..-.. . 184

BIBLIOGRAPHY. -. . . . . . . . . . . . . 0.e. . . 0. 0. 213

iv



LIST OF TABLES

Table Page

I. Percentage of Local Revenue Raised by
Property Tax.....-.-...-.................33

II. Number of Taxing Jurisdictions and Tax
Offices in Twenty-four Urban Counties
in Texas.0 - - - - - ---- ......... ..0. 0.. 37

III. Number of Texas School Districts in Each
Size Category, 1969-1970................96

IV. Combined State-Local Revenue Per Student
in Selected Texas Districts, 1970-1971. . . . 97

V. Texas School Districts Categorized by
Equalized Property Value, Equalized Tax
Rate, and Yield of Rates.............a......111

VI. Selected Bexar County, Texas School Districts
Categorized by Equalized Property Valuation
and Selected Indicators of Educational
Quality*...-...-.-.-.-.-.*.-...0 0 . . . . . 112

VII. Bexar County, Texas School Districts Ranked by
Equalized Property Value and Tax Rate
Required to Generate Highest Yield in all
Districts................. ............... 114

VIII. Revenues of Texas School Districts Categorized
by Equalized Property Values and Source
of Funds *...-...-.-.-.-.-.-.-..--. . .. .. 121

IX. The Property Tax Phase-Out Schedule as
Proposed by the State Board Committee Plan . 157

V



LIST OF ILLUSTRATIONS

Figure Page

1. Eastonian Systems Model - - - - - . . . . . . . 68

2. Heuristic Model Showing Legal and Political
Pressures on Governmental Systems . . . . . . 74

3. Diagramatic Representation of Elitist
Barrier in a Political System ........... 81

vi



CHAPTER I

INTRODUCTION

The need for educating a nation's youth, the role

played by the government in providing for that need, and

governmental interest in both the procedural and substan-

tive nature of education are principles well established in

historical precedent. Political philosophers have often

expressed the interrelationship between education and the

state, and that relationship is reflected in such statements

as "What you want in the state, you must put into the schools,"

and "As is the state, so is the school" (7, p. 6). In fact,

a large body of literature could be collected which strongly

suggests that education is one of the most vital requisites

for a democratic society. Yet, in spite of the preponderance

of evidence, "the conventional wisdom has been that politics

and education are entirely separate and that educators should

work to keep politics out of education" (31, p. 1). As a

result, the study of the politics of educational policy-

making has been largely neglected.

As early as 1959, Thomas Eliot (11) pointed up the

need for more studies in the politics of education, but his
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call, for the most part, was ignored. Neither of the dis-

ciplines involved seemed interested. Political scientists

were more concerned with studies relating to the law, the

branches of government, political parties, politics, and

related matters. They could not see that in education all

of these issues are personified. However, if the political

scientists were reluctant to approach the task, educational

researchers were even more impervious to the need. They were

involved in studies of theory development and statistical

studies, both of which are vitally important and necessary,

but research in the politics of education was given an

extremely low priority, if it had a priority at all. Besides,

the issue of whether or not education is a political process

at all is still questioned by both political scientists and

educational researchers alike. However, the climate of

education in America today is such that this attitude may be

changing, and both disciplines are beginning to look more

favorably at the questions to be asked and the problems to

be solved relative to the politics of education (17).

Educational experts might contrive the most excellent

theory in educational history and empirically show its

validity, but unless the political support necessary to

implement this theory is obtained it will remain no more
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than an excellent theory. The need to study how and why

demands are made and how these demands are translated into

action is an important area of educational research. The

recent United States Supreme Court decision in San Antonio

Independent School Districts, et al. v. Rodriguez affords an

excellent opportunity to study the legal and political

implications, and the political processes involved in

educational policy-making by tracing the incipient action

of a concerned parent, to the marshalling of group support,

following the action through the courts and observe the

activities of competing forces in the various levels and

branches of government. Harold Laswell, a political scientist,

says that politics is the study of influence and the

influential, of who gets what, when and how (21). This

study explain the processes involved in determining WHO

gets what, when and how.

Statement of the Problem

The problem of this study was analyzing the legal and

political processes involved in educational policy-making

with the United States Supreme Court decision in the

Rodriguez case serving as the focal point of the study.
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Purpose of the Study

The purpose of this study was to describe and analyze

the competing forces which try to influence policy decisions,

and to identify the salient issues of the political process

in decision-making. The political philosophy of the various

decision-makers was analyzed in order to determine any effect

that this might have in policy-making behavior.

Questions Relevant to the Study

Several important questions were formulated in order

to direct the inquiry of the study. Examples are

1. What has been the courts' attitude toward the
question of whether or not education is a
fundamental right guaranteed by the United States
Constitution?

2. Why did the United States Supreme Court retreat
from the long standing judicial involvement in
forcing state legislatures to provide quality
educational opportunity for all students?

3. Why did the Sixty-third Texas Legislature refuse
to reform the antiquated educational funding
system of the state?

4. What organizations were active in trying to
influence the various agencies of government
relative to public school financing, and what
methods did these organizations employ. Why were
some people and organizations more effective than
others?

5. What are the implications of cases similar to the
Rodriguez case which are pending before the various
federal courts at the present time?
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Definition of Terms

The terms used in this paper are, for the most part,

consistent with conventional usage, but an operational

definition of the term politics as used in this paper might

be helpful. The term politics refers to the process which

creates pressure on institutions, organizations, or

individuals in an effort to influence policy.

On some occasions legal terms will be introduced in

the study. These terms will be consistent with the defini-

tions as given in Black's Law Dictionary (3).

Procedure for Collection of Data

Because of the multi-methodological approach of this

study, the data were obtained by various means. In developing

the sections on the legal implications involved in the study,

the primary source of information was the written decisions

of the courts. Danelski's "transaction theory" was used to

discuss the political characteristics of the courts, and the

philosophical penchants of the present members of the United

States Supreme Court.

Interviews were conducted with Representative Dan Kubiak,

Chairman of the House Committee on Education, Sixty-third

Texas Legislature, and with Brad Duggan, Chief Counsel for
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the House Committee on Education. Other pertinent informa-

tion was obtained from committee meeting minutes and news

releases. Summary sheets of various studies and House and

Senate bills were obtained from Representative Bill

Sullivant, Senator Oscar Mauzy, and Professor Mark Yudof,

attorney for the plaintiff in the Rodriguez case and

professor of law at the University of Texas. This data was

then synthesized and plugged into a systems model in order

to explain the policy making process involved in the events

leading up to and following the Rodriguez decision.

Survey of Related Literature

As the subject title suggests, the politics of education

involves both the disciplines of political science and edu-

cation. Prior to 1960, very little had been written on this

subject. The lack of writing resulted primarily because the

accepted tenet of both disciplines has been that education and

politics are unrelated, and the "non-political" label

placed on education went unchallenged by political scientists

and educators alike. In 1959, Thomas H. Eliot, a professor

of political science, became the first to call for a

re-examination of the apolitical nature of education (11,

pp. 1032-55). Since 1959, several studies have been made
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which examine the political nature of education, but there

is very little agreement about the proper methodological

approach or scope of the inquiry (20, p. 623).

Fredrick K. Wirt (34) states that the systems approach

appears to be the most common and popularly used method in

studying the politics of education. This method employs a

model developed by David Easton (9). In the systems model,

an effort is made to identify and explain how a system

functions by observing the environment in which the system

operates, the input functions, the conversion processes,

and the outputs which result from the interplay of these

actors in the model. The system, be it the legislature,

the family or educational institution, is the mechanism

for converting demands or other inputs into policy. What

are the environmental factors which create stresses on the

system? How are these stresses converted into policy or

support for the system? Hempel suggests that it is questions

like these which are especially well handled by systems

analysis (16, p. 186).

The systems model is not without its critics, however.

Golembiewski, et al. (13, p. 254) state that the functional

analysis model leaves unanswered more questions than it

solves. Hempel sees very little promise in systems analysis
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as an explanatory instrument. He states that its role as a

workable model is precarious at best (16, p. 195). Gregor

agrees with Hempel in regard to the predictive value of the

model, but he contends that even though it has little value

for explanatory purposes, it has excellent heuristic

possibilities (14, p. 435). Kirst and Mosher have shown

that most studies in the area of politics of education have

concentrated on the legislative process, community functions

and dynamics, institution building, school boards, bond

elections, and teacher militancy; and even though these are

legitimate areas of inquiry, they point out that these

studies tend to deal "in depth with a single level of govern-

ment, with a restricted set of variables, or on a small number

of units" (20, p. 629). They further contend that most of the

research which has been done is "curiously uneven and biased"

emphasising input rather than output analysis (20, p. 629).

In surveying the literature related to the politics of

education, one finds an ever growing body of literature in

the area. Campbell and Layton (5) studied the policy-making

processes of elementary and secondary schools. Various actors

in the decision-making process were identified, among which

were the legislative bodies and courts at the local, state,

and national levels, special interest groups, professional
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educators and voters. They state that educational policy

is becoming more and more nationalized because citizens

expect the educational institutions to improve national

security, economic growth, social mobility, and citizenship.

As a result, federal legislation in the areas of civil

rights, equal educational opportunity, and aid to public

education has mushroomed in the last fifteen to twenty years.

Underprivileged and ethnic groups have especially benefited

from governmental and philanthropic foundation grants to

education. Campbell and Layton then review the decision-

making process in a rather detailed manner. Three areas are

discussed. They include a clarification of the decision-

making role of teachers and school boards; a study of local

control in educational policy-making, and the assertion of

pluralistic elements which are at work in our society.

Vlaanderen and Lindman (33) sent out questionnaires to

concerned political and educational leaders of the United

States in an effort to determine the roles played by each

level of government, and its relationship to insuring equal

educational opportunity. Responses were then tabulated by

region and respondent. After the data were collected, a

conference was held in Washington, D. C. on October 7, 1971,

to discuss the findings and make proposals. In testimony
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before the Senate Select Committee on Equal Education

Opportunity, Dr. Michael Kirst of Stanford University and

Dr. Stephen Bailey of Syracuse University Research Corpora-

tion (15), called upon Congress to increase its efforts to

aid disadvantaged children. They pointed up the need for

federal education programs for the disadvantaged, and cited

the needs for increased catagorical aids to education.

Levin (22) made a similar report to the United States

Senate in which he gave an estimated cost to the nation if

the inadequate educational programs were not corrected. He

stated that anything less than a high school education would

be considered inadequate for the latter third of the

twentieth century. Levin appealed to Congress to increase

its efforts to aid public education. His position is that

it is less expensive for the nation to educate its youth

than it is to neglect them. His report to the Senate

presented these findings: (1) The failure to attain a high

school education among the male population twenty-four to

thirty-four years of age in 1969 cost the nation an

estimated 237 billion dollars in income over the lifetime of

these men, and 71 billion dollars in foregone government

revenues; (2) The estimated cost of providing an adequate

education for this group of men would have been about
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40 billion dollars; (3) Welfare expenditures which result

from inadequate education are estimated to be about three

billion dollars; and, (4) Crime that relates to poor education

cost another three billion and continues to rise.

In a position paper delivered to the Educational

Policies Commission (25), the National Education Association

criticised the federal government for failing to fulfill

its responsibilities to education. A radical change in

attitude by those who wield power in Washington was called

for along with a request for increased federal spending on

education. In order to gain the political clout necessary

for improved educational opportunity, the National Education

Association suggested the development of a department of

education separate and apart from HEW, with full cabinet

status.

William Maready (23) made a study of the role of

federal court judges as educational policy-makers. He cited

areas in which the federal courts have handed down decisions

which have affected public education. The decisions which

he studied covered the following topics: dress codes, flag

salutes, freedom of expression, unwed mothers, underground

newspapers, hair length, integration, and bus transportation.

Maready predicted an increasing restraint on the part of the
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courts in influencing educational policies. This prediction

appears to have some credence in light of the recent

United States Supreme Court decision in the Rodriguez case.

The disparity in educational financing has long been

a problem in the United States, but only in recent years have

the funding systems of the various states come under attack,

and a survey of the literature reflects this interest.

Silard and White (28) cite several court decisions which

have challenged the methods of financing public education

in various states on the grounds that they violate the

equal protection clause of the federal and state constitu-

tions. The issue raised in these cases concerns the

interdistrict differentials in assessed valuation of real

property. Often the differentials result in lower per-

student spending for certain urban and rural districts even

though these districts are sometimes taxed to the maximum

allowable. Bensfield (1), in a similar study reviewed the

law suits which attacked the disparity in assessed valuation

of property between school districts. He, like Silard and

White, found the legal basis of attack to be that the

existing funding practices violated the equal protection

clause of the Fourteenth Amendment of the United States

Constitution.
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The need for school finance reform was very graphically

pointed out by Joel Berke (2). He states that the crisis in

school financing was inevitable under the existing conditions.

The rising cost of education coupled with the lagging revenue

finally caught up with the public schools, resulting in the

financial crisis which the nation presently faces. Berke

shows that the average increase of expenditures in education

is 9.7 per cent annually, while the Gross National Product

has averaged only a 6.8 per cent increase annually (2, p. 5).

On an average, local units of government provide better than

50 per cent of the revenue for public education; the state

provides 41 per cent, and the National government provides

for less than 7 per cent. Berke cites as one of the major

contributors to this problem, the "inept, abitrary and

sometimes discriminatory assessment practices." He also

attacks the state aid formulas which, in his opinion, must

be reformed if the problem of public school financing is to

be resolved. He concludes by calling for education

personnel to involve themselves in understanding how the

levers of political power can be effectively worked to

favor the cause of education.

Under the direction of the National Educational Finance

Project, R. L. Johns and his colleagues (18) made a study
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of the inequities in school finance. The major purpose of

this study was to examine the patterns of school financing

in states and local school districts throughout the nation.

Their goal was to identify and describe the most effective

and meaningful finance practices. The position of Johns was

that the type of education that a child received should not

be predicated on the wealth of the state or district in

which the child lived. Among the findings of Johns et al.

was that heavy reliance on the property tax predestined a

continuing disparity in educational opportunity. An almost

universal fact revealed that most of the money for education

was concentrated in areas where the children were already

the ' farthest ahead, and the least amount of money was

available in areas where the educational needs were the

greatest. However, they were quick to point out that equal

spending per pupil would not solve the problem of the

educationally disadvantaged. As children differ so does

the cost of educating them. Priorities must be given to

those students with the greatest need, they concluded.

Spears (29) sent questionnaires to 1,020 Phi Delta

Kappa members who were randomly selected from 97,920 names

on the Phi Delta Kappa active memberships list. The questions

on the questionnaire concerned the problem of school financing.
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Sixty per cent of those selected responded. The results

showed that the educators cited as the major priority the

opportunity of every student, regardless of his family's

income to reach his highest educational potential. Sixty

per cent of the respondents thought an income tax would be

a better way to finance public schools than the present

property tax. In response to the question as to which level

of government should bear the major responsibility for

financing public schools, 42.1 per cent named the state with

34.9 per cent preferring an equally shared responsibility

between the national, state, and local governments. A

little over 87 per cent believed inequality of educational

opportunity would persist as long as the local property

tax remained the primary source of school financing. When

asked if equalized funding among the states, as well as

within the states, was desirable 65.7 per cent said that

it was.

As this survey of related literature shows, there is

very little unity of direction in the study of the politics

of education. However, as Wirt (34, p. 56) contends the

discipline is young, and it is not unlike the condition of

any field of research in the early stages of scholarship.

He has described the literature as a "grab bag of both
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theory and method." A survey of the literature does

reflect the absence of a definative case study showing the

interrelationship of national, state, and local politics

in educational policy making, and it is the purpose of this

study to identify the factors which affect educational

policy-making in the various branches of government, and at

the three levels of government.

Historical Overview of Educational Policy-Making

Tremendous strides have been made in developing quality

education in America, and one of the major factors involved

in this development has been the dynamic role of the federal

government in educational policy-making. Contrary to the

general opinion, the presence of the federal government in

education is not a twentieth century development. Documents

can be produced which point up federal interest in education

during the post revolutionary era. One of the few lasting

accomplishments of the Articles of Confederation government

was the passage on July 13, 1787, of the Northwest Ordinance.

The first sentence of Article III of the Ordinance states,

"Religion, morality, and knowledge being necessary to good

government and the happiness of mankind, schools and the

means of education shall forever be encouraged" (8, p. 131).
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And though the founding fathers did not include a specific

provision for education in the Constitution of 1787, the

Bill of Rights, which was ratified in 1791, stated in the

Tenth Amendment that ". . . powers not delegated to the

United States by the Constitution, nor prohibited by it to

the States, are reserved to the States respectfully, or to

the people" (32). Since education had been primarily a local

matter prior to the Philadelphia Convention in 1787, states

continued to operate in the sphere of education, now under

the constitutional umbrella of the Tenth Amendment.

In 1862, Congress passed the Morrill Act which

established land grant colleges for the purpose of teaching

agricultural and mechanical arts. Another milestone was

reached in 1917 when Congress passed the Smith-Hughes Act

establishing a dollar matching program in which the federal

government made money available to public schools for

instruction in agriculture, commerce, and industrial arts

(27, p. 62).

Each of these events was important in the development

of the federal government's role in public education, but the

greatest advances were made by the Eighty-ninth Congress

with the passage of the Elementary and Secondary Education

Act of 1965, and The Higher Education Act of 1965. Prior to
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the passage of these acts Congress had authorized government

agencies to pay for such things as school lunches, certain

construction projects, operational and teaching costs in

impacted areas, and under the provisions of the National

Defense Education Act of 1958 provided money for educating

teachers in the fields of science, mathematics, and foreign

languages. However, none of these programs could really be

considered as general subsidy for education. The Elementary

and Secondary Education Act launched a federal program that

was broad enough in application to be considered the first

general aid to education program ever passed by Congress.

The need for increased federal aid to education was

strikingly presented during World War I, when the draft

revealed a high rate of illiteracy, especially among those

drafted from the poorer states. The men drafted during

World War II manifested the same lack of education.

Although there were different philosophies in Congress

concerning the role of the federal government in education,

the one thing that was not debatable was that the education,

or lack of education, of America's youth was a national

problem.

Although the need for federal aid to education was

obvious, there were some very difficult and emotional
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problems that had to be resolved before an educational aid

bill could be formulated which would satisfy the various

parties involved. Federal aid to education bills had

failed in the past because of the inability to resolve these

problems. Among the more difficult problems posed were

1. Could federal aid to districts maintaining racially
segregated schools in open defiance of the laws of
the land be justified on the grounds that only with
southern votes could an educational bill pass?

2. At what point would federal aid to private schools
exceed constitutional boundaries? Would the denial
of such aid be discriminatory? Would the wall of
separation doctrine between church and state be
breached?

3. What should be the shape and scope of federal aid?
Would aid to teacher's salaries enhance the
possibilities of federal control, or would a
construction only type program be a control? (10)

Questions such as those just cited were the focal point of

Congressional debate, and the difficulty in finding acceptable

answers to them had held up the passage of the much needed

aid to education act.

During the late 19 40's, the major problem centered

around the religious issues of the day. The Catholic

church, which educated about 13 per cent of the nation's

school children, insisted that the federal government make

money available to their schools. They argued that the

children attending their schools were entitled to quality
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education just as surely as children attending public schools,

and that a failure to provide funds for parochial schools

would constitute discrimination against a class of United

States citizens. The fundamentalist protestant groups were

violently opposed to federal aid to parochial schools, and

they argued that federal aid to parochial schools would

constitute a breach in the "wall of separation" doctrine.

In 1954, the United States Supreme Court introduced yet

another dimension into the controversy when it ruled in

Brown v. Board of Education (4) that racially segregated

schools were unconstitutional. The question now was asked

whether the federal government could support school districts

which maintained racially segregated schools? Should the

federal government help the states deny "equal protection

of the law" as granted in the Fourteenth Amendment?

Attempts to withhold aid from schools which refused to

integrate met with little success in the early efforts by

Congress. Southern votes, in coalition with conservative

Republicans, could kill most all education bills which were

not favorable to them. However, with the passage of the

Civil Rights Act of 1964, more powerful and new incentives

were incorporated to quicken the pace of school integration.

By the end of 1965, President Johnson announced that
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compliance with the act was 88 per cent effective in 17

southern states (10). Finally, after years of debate and

compromise, Congress passed the Elementary and Secondary

Education Act, and on April 11, 1965, outside a one room

school house in Stonewall, Texas, President Johnson signed

the ESEA stating that no bill that he had "signed or will

ever sign means more to the future of America" (10).

Eventhough the executive and legislative branches of

government played an essential part in developing quality

education in the nation, neither of these branches could

match the preformance of the United States Supreme Court in

its role as a change agent. The major thrust for educational

change and reform was provided by a series of Supreme Court

decisions beginning around 1930.

In 1930, a case came before the Supreme Court which

challenged the constitutionality of a Louisiana statute

allowing free textbooks to be provided for students attending

nonpublic schools (6). The Court ruled that there was no

constitutional conflict between the Louisiana statute and the

United States Constitution because the law was designed to

benefit the child, and to withhold the benefit of free use

of textbooks would clearly discriminate against pupils

attending parochial schools and thus be in violation of the
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Fourteenth Amendment. From this decision in the Cochran

case came the celebrated "child benefit theory," but perhaps

of even more importance was the Court's implication that

equal educational opportunity was guaranteed by the Fourteenth

Amendment.

In the years following, a series of cases came before

the Court under the Fourteenth Amendment. In 1947, the

Supreme Court upheld a New Jersey statute authorizing local

school districts to reimburse tax payers for using the

public bus system, even though some parents were being

reimbursed for sending their children to Catholic schools

(12). The Court reasoned that this was a legitimate

exercise of the state's police powers to provide transporta-

tion facilities citing the child benefit theory. In 1950,

The Supreme Court struck down a Texas law which denied

admission of Blacks to the University of Texas Law School

(30). The state of Texas contended that a law school was

provided for Blacks in the state as prescribed by the

"separate but equal" doctrine of Plessy v. Fergeson (26).

In examining the case, the court found the Black school to

be separate, but far from equal. A similar case arose in

Oklahoma (24), and again the Supreme Court cited the equal

protection clause of the Fourteenth Amendment as ruling in
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the case. It was not until 1954, however, that the

principle of equal educational opportunity was finally and

firmly stated in the Brown decision (4). The basic question

before the Supreme Court was

Does segregation of children in public schools solely
on the basis of race, even though the physical
facilities and other "tangible" factors may be equal,
deprive the children of the minority group of equal
educational opportunity (4). (Italics mine.)

In a unanimous decision the court ruled that the principle

of separate but equal was inherently unequal. The doctrine

of "equal education opportunity" was now firmly fixed in

theory if not in practice.

Thus, the three branches of government, over a period

of about forty years, established what seemed to be a

clearly stated commitment to equal educational opportunity

for all of America's youth. The integration of public

schools, the development of national goals and national

objectives of quality of life for every American citizen,

the various civil rights acts and acts aiding public schools,

colleges, and universities all seemed to be an affirmation

of the egalitarian principles which served as the philosoph-

ical foundation upon which this nation was built. However,

on March 21, 1973, the Supreme Court overturned a Federal

District Court ruling in San Antonio Independent School
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District et al. v. Roderiguez which had held that the method

of financing public education in Texas was unconstitutional

on the grounds that the procedure violated the Equal

Protection Clause of the Fourteenth Amendment of the United

States Constitution. In overturning the Federal District

Court decision, the Supreme Court appears to have

regressed to a point in which the Court not only departs

from a long standing judicial doctrine of equal educational

opportunity for all, but, in effect seems to have created a

judicial maxim of "separate and unequal" as far as financing

public education is concerned.

The Rodriguez case brought to the attention of many

one of the major problems facing education today. The

financing and funding of the public schools has reached a

point where realignment and restructuring of priorities is

necessary to meet the educational needs of America's young

people. The age old practice of relying on the local

property tax almost certainly assures that educationally,

the rich will get richer while the poor districts, unable

to meet the increasing cost of oublic education, will get

ooorer. As a result of the present system of financing,

a mismatch between needs and resources has developed

creating a disparity in educational opportunity for the

young people of our nation.
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CHAPTER II

THE PROPERTY TAX AND PUBLIC EDUCATION

The problems which led to the confrontation of parties

in the Rodriguez case are intrinsically inherent in the

property tax and in the means by which the tax is assessed.

Therefore, it is necessary to look briefly into the history

and development of the property tay, and particularly at

how it has been applied in the various states, and in

districts within the same state.

Historical Perspective of the Property Tay

The property tax has served as a means for raising

revenue since ancient times. Historical records reveal

that as early as 596 B. C. Athens had a form of land tax,

and for a brief period of time the Roman government had

both a land tax and a tax on personal property (11, p. 8).

The personal property tax was phased out after a very brief

existence.

During the Medieval period it became very difficult to

make any kind of generalized statement about taxation. The

prevailing tax policy was most often based upon the King's

28
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getting what he could by whatever method he deemed to be

most effective. The strictly feudal revenue such as scutage,

relief, tallage and wardship (3, p. 92) proved, for the most

part, to be an inadequate source of revenue.

Modern English land law had its beginning with the

Norman Conquest; however, the English taxing system was not

clearly defined until Richard I (1189-1199) came to power.

It was during his reign that the Saladin Tithe of 1188 was

levied in order to help finance the Third Crusade. Under

the provisions of this tax, a 10 per cent rate was applied

to rents and movable property. With the consent of the

curia regis additional taxes could be levied by the king on

personal property (11, p. 9). By the time the English began

colonizing America, the property tax had become a permanent

fixture in the British system, and though theoretically the

property tax applied to both real and personal property,

in practice it applied only to land. In 1601, a new

dimension was added to the English property tax. A poor-

law rate was introduced which incorporated an ability to

pay provision. This law had a direct effect on the America

colonies when, in 1739, King George II decreed that all

local tax rates were to be consolidated with the poor-law

rates and they were both to be assessed on an ability to
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pay basis. This procedure necessitated the establishment of

an agent or agency to make a general estimate of ability to

pay before the tax rate could be assessed. This pattern had

a significant influence in later tax policy in the United

States.

The New England colonies had developed the use of the

property tax as early as the 1630's (11, p. 11).

Massachusetts, which already had a poll tax, levied a

property tax to meet the growing demands for revenue, and

in 1646 the property tax was placed on an annual basis (11,

p. 16).

Unlike their northern counterparts, the southern

colonies were reluctant to accept property taxation. This

reluctance can be explained in part by the fact that local

governments in the South were controlled by the large land

holders. The first property tax in Virginia was levied in

1645 and was continued until 1648. It did not come back

into use again until 1755. In 1756, Maryland imposed a tax

on real property, but it was only sporadically used until

the middle of the 1800's when demands for internal improve-

ments caused the general property tax to be reinstated

(11, p. 12).

The cycle of property taxation from land to general

property, and then back to land again is not an unusual
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phenomenon, according to tax experts (13), and the taxing

procedures in colonial and early Republic years in the

United States followed the cyclic pattern. However, by the

late nineteenth century all property was included in the tax

base. James A. Maxwell (14, p. 133) stated that two rules

regulating property taxation evolved in the United States

during this time. These two rules were "uniformity" and

"universality." Maxwell says that these two rules were

widely accepted in the United States, and that many states

included these provisions in their constitutions. Article

VIII of the Texas Constitution addresses itself to the issue

of taxation and revenue, and in the opening paragraph the

two provisions for uniformity and universality are clearly

spelled out. It reads

Taxation shall be equal and uniform. All property
in this State, whether owned by natural persons or
corporations, other than municipal, shall be taxed
in proportion to its value, which shall be ascertained
as may be provided by law.

Thus, the property tax has become an integral part of

the fiscal policy of government in the United States, and

especially so of local governments. There seem to be at

least two outstanding reasons for the extra-ordinary

dependence upon the property tax by local governments.

The first reason is that the property tax is relatively
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easy to assess and collect. A second, and perhaps more

important reason, is that there is little or no meaningful

alternative to the property tax in many areas. These reasons,

and others no doubt, have made local governments depend

heavily upon the property tax. As Table I shows, 88 per cent

of the local revenue in 1963 was derived from the property

tax. Eighteen of the fifty states depend almost exclusively

on the property tax for their revenue, and thirty states

derive 90 per cent or better of their revenue from the

property tax. By 1970 this dependence had not changed

appreciably. What had changed, however, was the public's

willingness to let the inequitable practices associated with

property taxation go any further without challenge. This

was particularly true in relationship to property taxation

policies and its effect on public education. The issue,

when reduced to its lowest common denominator, was

inequality of educational opportunity, and it was alleged

that the existing system of organizing and financing

education in most states resulted in unequal and low quality

schooling for a large number of individuals and groups which

seriously and systematically curtailed their chances for a

good life. The conflict between the "rich districts and

poor districts"--a new chapter in the historic drive for
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equality in America--poses one of the most serious challenges

of the 1970's.

TABLE I

PERCENTAGE OF LOCAL REVENUE RAISED
BY PROPERTY TAX

Percentage of Total Local Revenue Number of States

United States average - 87.6%

50.0 - 54.9................ - - - -.- 1

55.0 - 59.9 . .9 .0 .0 .0 . 9- 0- 9- a- 0-0-0-0-0-0- 0-

60.0 - 64.9 ... . . . -..- a.-...-. -.-.-.-. .-

65.0 - 69.9 . . . . . . ..--.-.-.-.-.-. - 1
70.0 - 74.9..-..............-.-.-......-..2
75.0 - 79.9 . . . . ...................-.-.. 5

80.0 - 84.9 . . ................. 5

85.0 - 89.9 .. . . ..-... .....a-- 6

90.0 - 95.9 . . . . . . . -...-.-.-.-.-..-. 12

95.0 - 99.9 . . ................. 18

Source: Governmental Finances in 1963, pp. 31-33.

Problems of the Property Tay

Criticism of the property tax is not a recent develop-

ment. E. R. A. Seligman, in 1921, wrote one of the most

celebrated attacks on the evils of the general property

tay. Seligman wrote

Practically, the general property tax as actually

administered is beyond all doubt one of the worst

taxes known in the civilized world. Because it

attempts to tay intangibles as well as tangible
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things, it-sins against the cardinal rules of

uniformity, of equality and universality of taxation.

It puts a premium on dishonesty and debauches the

public conscience; it reduces deception to a system,

and it makes a science of knavery; it presses hardest

on those least able to pay: it imposes double taxa-

tion on one man-and grants entire immunity to the

next. In short, the general property tax is so

flagrantly inequitable that its retention can be

explained only through ignorance or inertia. It
is the cause of such crying unjustice that its

alteration or its abolition must become the battle

cry of every statesman and reformer (11, p. 7).

A review of property tax assessing and collecting in

Texas reveals many of the problems cited by Seligman. The

Fifty-ninth Texas Legislature, by H. C. R. 142, created the

Texas Committee on State and Local Tax Policy, and charged

this committee to study local government finance, partic-

ularly the ad valorem property tax. In the early part of

1967 the Committee submitted its findings to the Sixtieth

Texas Legislature. The study showed that, as in most other

states, the property tax was the major revenue source in

Texas producing more than four times the amount of revenue

obtained from other tax sources in the state. In 1967,

forty-five cents of every state and local tax dollar was

provided for by revenue from the property tax (18, p. iii);

however, the Committee reported that unless some real changes

were made in property tax policy this might soon change.

The Committee cited three major reasons for the potential
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decline in the property tax as a source of revenue. First,

they stated that the present system of ad valorem taxing

violated both the letter and spirit of the Texas Constitution.

The state constitution states that, "All property in this

state . . . shall be taxed in proportion to its value" (27).

In spite of the clear language in the Constitution, the

Committee found no tax roll in the state which listed all

taxable property. The absence of such a tax roll in the

various taxing districts has led to court suits by some

taxpayers who have challenged the legality of tax assessment

since all property in the taxing district has not been

listed. This arrangement places the taxing district in a

difficult position. First of all, it is a near impossibility

to list all taxable property in any given district, and

secondly, because the taxing authorities recognize the

precarious legal position they hold in disputes with tax-

payers they are often forced to settle the dispute out of

court. Such out of court settlements most always result in

the taxing district's accepting a compromised sum as

payment of the disputed tax, causing a loss of revenue to

the district.

The second problem listed by the Committee concerned

the method by which the property tax is declared.
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The supposition is that each taxpayer will list, early in

January, all the property he owns and give its fair market

value. The tax assessors have no audit powers which would

give them the authority to determine the validity of the

declaration. Therefore, according to the Committee's

report, "the property tax is a tax on integrity and is like

the taxes on personal qualities described in Gulliver's

Travels with . . . 'every person giving his own word for the

quantum of what he possessed"' (18, p. iv).

Finally, the lack of qualified tax assessors plagues

the property tax system. The Committee found that all too

often unqualified personnel were responsible for assessing

ad valorem taxes.

One of the major problems in Texas is the sheer number

of authorized taxing jurisdictions and tax offices in the

state. As shown in Table II, there were, in 1967, 685

taxing jurisdictions and 464 tax offices in the 24 counties

with a population of 50,000 or more. In Harris County

there were 87 taxing jurisdictions and 66 tax offices.

Five counties have thirty or more tax offices. Several

reasons were given for the large number of taxing authorities

in the state. Some of those reasons were low assessments

by the county; different policies as to what type of
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property can and cannot be taxed; collection policies;

overlapping boundaries; and economy (18, p. 3). But regard-

less of the specific reasons, it was generally agreed that

the large number of jurisdictions and offices were

contributing factors in the inequitable taxing policies in

the state.

The Committee listed several methods which have been

used by other states to solve the problems associated with

property tax administration. Among those proposals were

(1) state administration of assessment and collection;

(2) centralized assessments, local levy and collection;

(3) state supervision of local assessments; and

(4) areawide local assessment districts (18, p. ii).

In the final analysis, the Committee concluded that the

responsibility for correcting the inequities in property tax

administration rests squarely upon the legislature. In 1962

the Tax Policy Commission made sixteen recommendations to the

Texas Legislature, but not a one was implemented, nor were

any alternatives offered by the legislators. The 1967

report of the Texas Committee on State and Local Tax Policy

suffered a similar fate. Taxpayers in poor districts,

finding that redress of their grievances could not be

accomplished through the political process, were left with
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no alternative but to turn to the courts in an effort to

correct the disparities in taxing policies.

The Issue of Public School Financing

Before looking at the court battles which resulted

relative to property taxing policies, it is necessary to

examine the issue which became the crux of the conflict--

public school financing. Although the Texas system of

financing schools was among the first to be challenged in

the courts, the Texas school laws are not unique. Tradi-

tionally most states, like Texas, have created local school

districts and authorized them to levy property taxes to

support the educational institutions of the district.

A perusal of past Texas Constitutions shows that as

early as 1827, while Texas was still under Mexican rule, the

need for public education was a matter of concern of govern-

mental authorities. Article 97, Section 17 of the Constitution

of the State of Coahulia and Texas stated that one of the

exclusive powers of Congress (the state legislative body) was

To promote and advance, by laws, literature, public

education and the progress of the sciences, arts

and useful establishments; removing the obstacles

which tend to paralyse such commendable objectives
(30, p. 61).
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Texas has had six constitutions since the one in 1827, and

in every one there has been an article providing for public

education in the state. In fact, one of the grievances

which Texas listed against Mexico in the Texas Declaration

of Independence was a charge that Mexico had failed to

provide for the educational needs of the young people of the

state (7, p. 71).

The problems associated with financing public education

in Texas were of no major significance for many years.

Article VII of the present state constitution provides for

the establishment of a Permanent School Fund. Section 5 of

Article VII states

The principal of all bonds and other funds, the

principal arising from the sale of the lands herein

set apart to said school fund, shall be the permanent

school fund, and all interest derivable therefrom and

the taxes herein authorized and levied shall be the

available school fund . .

Section 15.01 of the Texas Education Code gives a complete

listing of all types of revenue which go into the Permanent

School Fund. Among those listed are income from mineral

deposits and development on public land, proceeds from the

sale of public lands, and proceeds from investments of

properties held by the school fund. The Permanent School

Fund also receives income from a state ad valorem property
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tax, not to exceed thirty-five cents on the one hundred

dollar evaluation as prescribed by Article VII, Section 3

of the Texas Constitution. In addition to this state money,

which is distributed on a set rate per student, each school

district is authorized by the state legislature to levy its

own ad valorem tax in order to make up the difference between

the state contribution and the actual cost of operating the

school. The money raised by this local tax is used primarily

to purchase new equipment, for maintenance of the physical

plant, and the erection of new buildings. As Mr. Justice

Powell pointed out in his opinion in the Rodriguez decision,

until recently Texas was predominately rural and population

and wealth were spread fairly evenly across the state.

However, by 1945, Texas was rapidly becoming an industrialized

urban state, and the increased population and industrial

growth of the state caused a pronounced change in the even

distribution of population and wealth which characterized

the state in its earlier history. By 1945, the Available

School Fund was providing a mere forty-six dollars per

student (4, p. 4409). The state legislature recognized

the growing disparity which had developed in the state

relative to funding public education. The need to develop

some type of supplemental support for the poorer school
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districts was clear, but under the existing programs 
there

was no way to achieve this desired objective. In 1945, the

legislature was in a stalemate for several days debating 
the

future of the Rural High School Law. In 1915, the state

legislature had appropriated $1,000,000 
for rural schools

in an effort to equalize educational programs and 
opportunities

between rural and urban school districts (21, p. 290). The

question before the legislature was 
whether or not to renew

this program. Representatives from the urban areas argued

that this program discriminated against their districts

since only rural schools derived any benefit from the program.

Finally, it was decided that the time had come for a complete

reevaluation and reorganization of the Texas public school

funding system. Following extensive studies by several

interested parties, the state legislature selected a member

from each house to head up a commission to study the problem

further, and to make recommendations to the next legislature.

Representative Claude Gilmer from the House of Representatives

and Senator A. M. Aikin from the Senate were chosen to lead

this commission. Upon the completion of their study they

submitted their findings to the legislature, and on June 1

and 8, 1949, the Fifty-first Legislature, which had the

longest regular session in the history of the state, 
lasting
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from January 11, to July 6, 1949 (26, p. 94), passed the

Gilmer-Aikin School Law.

The Gilmer-Aikin School Law had three major subdivi-

sions. Senate Bill 115 created a State Board of Education

who, in turn, appointed a Commissioner of Education. The

members of the Board and the Commissioner of Education were

to head up the Texas Education Agency, and together they

were placed in charge of the public school system in Texas.

Of more importance to this study were Senate Bills 116 and

117 which created the Minimum Foundation Program enacted as

the Foundation School Program Act. This act provided for a

sharing of financial responsibilities with contributions to

be made by both the state and local units of government.

The state's share was to be paid from the Minimum Foundation

Program, and the local district's share came from the Local

Fund Assignment (ad valorem tay). This act also established

a complex formula for staffing and funding public schools

in the state. The number of teachers that a given school

district could have was determined by the ADA (average daily

attendance) figures for the past year. A weighted factor

analysis formula was to be used to determine funding for the

schools. The formula read, in part,
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The economic index for each county shall be based

upon and determined by the following weighted

factors:
a. Assessed valuation of the county--weighted

by twenty (20);

b. Scholastic population of the county--

weighted by eight (8);

c. Income for the county as measured by: Value

added by manufacture, value of mineral produced,

payrolls for wholesale establishments, payrolls

for service establishments weighted collectively

by seventy-two (72). . . (30, p. 280).

This formula determines the wealth of a particular 
school

district, but yet another formula must be plugged in in

order to determine the amount of support a school 
district

will pay into the Foundation School Program. That amount is

calculated as follows:

Divide the State and County assessed valuation of

all property in the county subject to school district

taxation for the next proceding school year into the

State and County assessed valuation of the district

for the next proceding year, finding the district's

percentage of the County valuation. Multiply the

percentage of the county valuation by the amount 
of

funds assigned to all the districts in the County.

The product shall be the amount of local funds that

the district shall be assigned to raise toward the

financing of its Foundation School Program (30, p. 280).

Just exactly why the Texas Legislature established a

dual funding system is not known. However, one may speculate

that it had something to do with the basic philosophy of the

time which demanded every individual to "carry his own

weight." What is known, now in retrospect, is that the
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potential for future disparity in educational opportunity

was inherent in the Gilmer-Aikin School Laws. Ironically,

the efforts of the Fifty-first Legislature to try to

equalize educational funding proved, in the final analysis,

to do just the opposite.

The problem of public school financing is not unique

to the state of Texas, as stated earlier. John Gronouski,

Dean of the Lyndon Baines Johnson School of Public Affairs,

in an address to the Seventh Annual Governor's Workshop on

Intergovernmental Relations and Regional Planning, addressed

himself to this subject during the Third General Session of

that meeting. Gronouski said that the question of school

district equalization is one that will eventually affect

every state in the union. In Minnesota and Michigan property

tax rates have been frozen by the state. The responsibility

for providing funds equitably on a per capita student basis

has been assumed by the legislatures' shifting most of the

burden of school taxes from the local property tax base to

a state-wide base. Gronouski, later in his speech, continued

his discussion of this topic by saying

We are going to be looking very shortly down the

road, it seems to me, toward a critical need to

make great strides in the area of property tax

administration in the state of Texas as well as most

other states in the Union, all of whom are faced with
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the problems raised by the Alabama, California,

Texas, and Michigan and other school support 
court

decisions. In effect the courts are saying that

you had better get your property tax 
house in order

if you expect to use the property tax as a 
major

element of the state's tax system (9, p. 60).

At the time of this address, September 12, 1972, two very

important court decisions had already 
been handed down

which seemed to verify Dean Gronouski's prediction. 
These

cases marked the beginning of a series of protracted legal

battles which reached their final disposition 
in the

United States Supreme Court decision in San Antonio

Independent School District et al. v. Rodriguez.

The Conflict Begins

As stated earlier, taxpayers found that relief from

inequitable property taxing policies was 
almost impossible

to obtain through the regular state legislative channels.

Those who were active in the civil rights movement in 
the

United States ran into similar problems, and no matter how

forcefully or how diplomatically they acted, they were

seldom able to overcome the inertia of the status quo state

legislatures. Turning to the courts, civil rights leaders

found a powerful, influential, and highly effective ally in

the federal judiciary. Having taken note of that success,

it was only logical that those taxpayers, frustrated by
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legislative inactivity, would turn to the courts for redress

of their grievances.

Since most school finance cases have gone to the courts

on the grounds that the taxing policies of the states violate

the Fourteenth Amendment of the United States Constitution,

it is needful that a brief explanation be made concerning

the justiciabilityof the cause under the equal protection

clause of the Fourteenth Amendment. Recent United States

Supreme Court decisions appear to have established a two-

level test in evaluating legislative classification against

the equal protection clause (20, p. 58). In the area of

"economic regulation," which is generally not applicable in

public school finance cases, the high court has exercised

judicial restraint requiring only that the disputed legisla-

tion show some "rational relationship" to a "legitimate

state purpose" (20, p. 58). In the second area the court

has taken an active interest in "cases involving suspect

classification or touching on fundamental interest," and

usually subjects the issue in dispute to strict judicial

scrutiny. It is at this second level that public school

financing cases have most often fallen.



48

Early Skirmishes

The first case to be adjudicated relative to the use of

the ad valorem property tax for financing public education

was McInnis v. Shapiro in 1968. The case was heard by a three

judge federal district court in the Northern District of

Illinois, and to use the words of Coons et al. (6), this case

represented a "false start" in the battle of public school

finance. The plaintiffs in McInnis charged that the Illinois

school financing system violated the equal protection and

due process clauses of the Fourteenth Amendment of the

United States Constitution because there was a wide variation

of expenditure per student in the various districts of the

state. The plaintiffs contended that "only a financing

system which apportions public funds according to the

educational needs of the students satisfies the Fourteenth

Amendment" (20, p. 65). The court disallowed the plantiffs'

position on two points of law. First, the court said, there

is nothing in the Fourteenth Amendment that would require

educational expenditures to be made on the "basis of pupils'

educational needs." The second reason cited by the court

was the "lack of judicially manageable standards" concerning

the concept of "educational needs." The plaintiffs had made

their case almost totally on the principle of educational

need. The court, finding this concept too nebulous to
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adjudicate, declared it a nonjusticiable issue. The court

concluded by saying that it could find no fault in the

Illinois financing system stating that it was "designed to

allow individual localities to determine their own tax burden

according to the importance which they placed upon public

schools." In March of 1969, the United States Supreme Court

affirmed the decision per curiam without a written opinion.

It might be noted that one justice, Mr. Justice Douglas,

dissented in the action. Thus, the victory in the first

skirmish appeared clearly to have been won in favor of the

property tax, but the crucial battles were still ahead.

The first real test case came in Serrano v. Priest

which was adjudicated in the California Supreme Court. The

plaintiffs, who were parents and their school age children

in the Baldwin Park Unified School District of Los Angeles

County, brought a class action suit against certain state

and county officials seeking declaratory and injunctive

relief relative to the manner in which public schools were

financed in the state. The plaintiffs presented three

causes which, in their opinion, warranted judicial scrutiny.

First, they charged that the existing system of public school

financing in California caused major disparities in the

amount of money available to districts within the state.
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The property tax is the major source of revenue for the

school districts in California; consequently, poorer districts,

having smaller tax bases could not spend as much to educate

their children as could those districts with greater wealth.

Therefore, the California funding system was declared, by

the plaintiffs, to be in violation of the equal protection

clause of the Fourteenth Amendment of the United States

Constitution and the California Constitution.

The second cause of action stated that the existing

system caused the property owners in poorer districts 
to

pay a higher rate of taxes while at the same time, in most

cases, obtaining inferior educational opportunities for

their children.

In the third charge, the plaintiffs asked that, in

view of the first and second actions, the financing system

as used in California be declared hateful to the equal

protection clause of the Fourteenth Amendment of the United

States Constitution and therefore an unconstitutional act.

In examining the California system of public school

financing, the court found that the alleged discrepencies

were real, and that the state's constitution contributed, in

part, to the disparity. Article IX, Section 6 states that

the legislature has "authorized the governing body of each
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county and city and county, to levy taxes on the real

property within the school district at a rate necessary to

meet the districts annual education budget" (25). Using this

open-ended formula, it was found that in 1969-1970 the

disparity between assessed valuation per unit of ADA 
was on

the order of a ratio approaching 1 to 10,000. Translated

into dollars and cents this means that one district in the

state had only $103 available revenue source per pupil while

at the other extreme another district had $952,156 available

per student.

California, like most other states in the Union, has a

system whereby the state makes a contribution to the local

districts to supplement the income from local property taxes.

Under the provisions of the State School Fund, each district

is guaranteed $355 annually for each elementary school

student and $88 for each high school student. In addition

to this, the state 'has a supplemental aid plan which is

designed to aid poorer districts, but in site of this effort

disparities still exist between districts. For example, the

Baldwin Park Unified School District spent $577.49 to educate

its students in 1968-1969. During this same period, the

Pasadena Unified School District spent $840.19 per student

while the Beverly Hills District spent $1,231.72 per student.

From these figures it is clear that the Beverly
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Hills schools had over twice as much 
to spend per student

as did the Baldwin Park District eventhough 
both school

districts were in the same county. The court found the

source of this disparity to be simply the difference of

wealth in the districts. The total assessed valuation per

student in Baldwin Park was $3,706; in Pasadena it was

$13,706, and in Beverly Hills the figure was 
$50,885.

Furthermore, property owners in the Baldwin Park District,

spending less than half as much on the education 
of their

children as were the property owners in Beverly Hills, 
had

to pay $5.48 per $100 assessed property 
valuation while in

the Beverly Hills District the rate was only $2.30 per

$100 valuation (25).

In determining the case, the court cited recent United

States Supreme Court decisions in which wealth 
was held as

a suspect class (8, 10). With these cases as precedent,

and based upon the finding of the court, the California

Supreme Court ruled that the property 
tax, as used in the

State of California, did violate the equal protection 
clause

of the Fourteenth Amendment of the United States 
Constitution.

Mr. Justice Sullivan, speaking for the court said

We have determined that this funding scheme invidiously

discriminates against the poor because it makes the

quality of a child's education a function 
of the

wealth of his parents and neighbors.
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The court then turned its attention to a more complicated

dimension in the case--the question of education as a

"fundamental interest." The function of education in a

complex and industrialized nation is two fold, the court

argued. First, the economic success of an individual in our

society depends to a large degree upon the quality and

quantity of education one receives. Secondly, education is

a major socializing factor of a child in preparing him 
for

his role in a democratic society. The court contended that

the importance of education was "undeniable," stating that

it was the "lifeline of both the individual and society."

In support of this affirmation, the court gave five reasons

why education should fall into the category of "fundamental

interest."

First, as stated earlier, education is essential in

preparing the individual for his role in the economic 
market-

place. Second, education is a universal need. The court

pointed out that a citizen may live his entire life without

receiving welfare, or help from the fire or police department,

but every citizen benefits from education. Third, the

importance of education is affirmed by the lengthy period

of time given to the process by the state. Most people

receive between ten and thirteen years of education at
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state expense. Fourth, education, more than any other

factor, including parental influence, shapes the public

character of the individual. The last point made was that

the state itself believed education to be of such importance

that it had made public school attendance compulsory.

Thus, in light of the court's findings, Mr. Justice

Sullivan said

Recogri2ing as we Lust that the right to an education

in our public schools is a fundamental interest which

cannot be conditioned on wealth. We can discern no

compelling state purpose necessitating the 
present

method of financing. We have concluded, therefore,

that such a system cannot withstand constitutional

challenge and must fall before the equal protection

clause.

Seldom do decisions of a state court have national

repercussions, but the Serrano case was an exception.

National educators and politicians alike were shaken by the

decision, especially in light of the recent McInnis ruling.

The battle lines of public school finance were now clearly

drawn, and the issue was ready to move into a new sphere--

from the state to the federal courts.

The next major confrontation came in the United States

District Court for the Middle District of Alabama, Northern

Division. This case added an extra dimension to the conflict

over ad valorem taxation. In the Weissinger case (31), the
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plaintiffs raised the question of 
"whether the due process

and equal protection clauses of the Fourteenth Amendment

required the state of Alabama to 
assess all property within

the state at a uniform ratio for ad valorem 
tax purposes."

The issue here concerned the disparity in assessment

practices. There were three groups of plaintiffs 
in the

case thus complicating the issue somewhat. 
Suffice it to

say that each group had one common complaint, 
and that

was that the ad valorem assessment rate on 
real properties

within the counties wherein the various properties 
were

situated ranged from 15 to 30 per cent of the property's

fair market value. The plaintiffs charged that this varia-

tion was in violation of Section 211 and 217 of the Alabama

Constitution. Section 211 states, in part "All taxes levied

on property in this state shall be assessed 
in exact

proportion to the value of such property 
. . ." Section 217

similarly states that "The property of private corporations,

associations and individuals of the state shall forever 
be

taxed at the same rate . .0."

The plaintiffs sought relief by means of a permanent

injunction charging the Commissioner of Revenue 
for the

State of Alabama with failure to comply with the state

statutes and constitution in regard to this matter.
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Concerning the charge that the Alabama system violated

the equal protection clause of the Fourteenth Amendment, the

court stated that the United States tax laws allow the various

states wide discretion in matters of laying and collecting

taxes. However, the tax laws do not allow states to

invidiously discriminate against an individual or class of

individuals. In 1969, a study was conducted by the Alabama

State Department of Revenue. The results of this study

revealed, as plaintiffs in the case had charged, that there

were variations of assessments of property in the state in

spite of the fact that the Alabama Constitution provides

for only one class of property. It was found that rural

properties in the state ranged from a low of 6.7 and 7

per cent of actual market value to highs of 23.1 and 26.8

per cent in urban counties.

A similar set of circumstances arose in a Tennessee

case (12). Tennessee, like Alabama, has but one class of

property. The litigation resulted from assessment policies

of the Public Service Commission of Tennessee when the

Commission assessed the property of the Louisville and

Nashville Railroad Company at 55 per cent of its fair

market value while assessing other properties in the

fifty-four counties through which the railroad operated at
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20 per cent of its fair market price. The court found this

practice to be clearly in violation of the Fourteenth 
Amend-

ment. In its opinion, the court said

The Fourteenth Amendment commands equality of treat-

ment unless the state has established different and

reasonable classes of property. In the absence of

classification by the state, there is no federal

classification which would permit different tax

treatment for railroads . .

In conclusion, the court plainly spelled out its position

in the case.

In Tennessee, therefore, thereis, for tax

purposes, but one class of property, as its laws

so emphatically provide. Since the Fourteenth

Amendment clearly prohibits unequal treatment within

a class, the substantially and systematically higher

assessment percentage for railroad and utility

property, as opposed to other properties, is in

violation of the equal protection clause of the

Fourteenth Amendment and entitles the plaintiff to

relief.

Citing this case as precedent, the Federal District

Court of Alabama ruled that the existing Alabama ad valorem

tax system resulted in the arbitrary classification of

property in the state, thus violating both the due process

and equal protection clauses of the Fourteenth Amendment.

Meanwhile, in Minnesota's Third Division Federal

District Court a case challenging that state's funding

system for public education was being heard. This case

was of particular interest because the judges used the
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reasoning of the Serrano case as precedent in their 
decision.

In fact, the actions sought by the plaintiffs in the Van

Dusartz case (29) were similar to those sought in Serrano.

The plaintiffs alleged that the amount of 
money available

per student in their district was 
a "function of the amount

of taxable wealth" within the district. Under the provisions

of the Minnesota system, richer districts enjoy higher

spending per student while paying lower tax 
rates. For

example, a district which had $20,000 assessed 
valuation

per student paying a forty mill tax rate 
would have $941 to

spend for each student. A district with a $5,000 assessed

valuation would have to tax itself 127.4 mills 
to provide an

equivalent sum for their students.

The court acknowledged that the arguments about the

correlation between money spent on education and the quality

of education was still unresolved, but the court insisted

that the correlation would logically have to be significant.

Therefore, the court concluded that the Minnesota system of

public school financing, which made spending 
per student a

function of wealth, violated the equal protection clause 
of

the Fourteenth Amendment.

After the false start in McInnis, the momentum in the

battle over property taxation and public school financing
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seemed to have swung in favor of the plaintiffs who opposed

the property tax system. However, the case which was

ultimately to decide the issue was still being deliberated

in the United States District Court of the Western District

of Texas.

The Federal District Court Hears Rodriguez

The assault on the Texas system of financing education

began with the filing in the Federal District Court 
of a

class action law suit against the San Antonio School District

by Demitrio Rodriguez, on behalf of Mexican children and

their parents who lived in the Edgewood District of San

Antonio. Rodriguez charged that the "current method of state

financing for public elementary and secondary schools deprives

their class of equal protection of the law under the

Fourteenth Amendment of the United States Constitution" (22).

The Federal District Court addressed itself to two

basic questions in this case. First, does the means of

raising revenue under the provisions of Article VIII,

Section 3 of the Texas Constitution create a suspect class

as defined by previous court decisions? Wealth had especially

come under judicial scrutiny by the high court. In the poll

tax case (10), the United States Supreme Court struck down
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the poll tax because of the possible effects 
that it might

have on the ability of the indigent to vote in national

elections. In the Court's decision it was stated that

"lines drawn on the basis of wealth or property, 
like those

of race . . . are traditionally disfavored . . . To introduce

wealth or payment of a fee as a measure of 
a voter's quali-

fication is to introduce a capricious or irrelevant factor."

The second question was, if a suspect class is created, is

it of such a nature as to violate the Equal Protection Clause

of the Fourteenth Amendment?

In an effort to answer the first question, the court

examined the system of funding public schools in Texas 
with

special interest and attention given 
to how it affected the

districts in question in the case. There were several

interesting facts revealed in arguments before 
the court.

One thing that the court did was to take a close look at

the Economic Index used by the state to set the amount 
each

district was to pay into the Local Fund Assignment. In a

survey of 110 school districts in Texas the following facts

were revealed:

. . . while the ten (districts) with a market value

of taxable property per student above $100,000 enjoyed

an equalized tax rate per $100 of only thirty-one

cents, the poorest four districts, with less than

$10,000 in property per pupil, were burdened 
with a

tax rate of seventy cents. Nevertheless, the low

rate of the rich districts yielded $585 per pupil,
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while the high rate of the poor districts yielded

only sixty dollars per pupil (2, p. 10).

The court also found that even though 
the Edgewood

district was paying a much higher 
tax rate (seventy cents

on the one hundred dollar valuation) 
the district's contri-

bution was a mere twenty-one dollars per 
pupil, while Alamo

Heights, paying a much lower 
tax rate (thirty-one cents on

the one hundred dollar valuation) contributed 
$307 per pupil.

Furthermore, a study of the state 
records showed that the

state funding plan did not equalize 
this disparity between

two districts in question as it supposedly 
was designed to

do. The combined state-local contribution amounted 
to $231

per pupil in Edgewood and $543 per pupil 
in Alamo Heights.

Based upon these figures the state fund provided for $210

per pupil in Edgewood and $136 
in Alamo Heights, a difference

of only seventy-four dollars. In view of these findings,

the court observed that

There is expert testimony to the effect that the

current system tends to subsidize the 
rich at the

expense of the poor, rather than the other way

around. Any mild equalizing effects that state

aid may have do not benefit the poorest districts.

For poor school districts educational 
financing in

Texas is, thus, a tax more, spend less system.

In opposition to the arguments of Rodriguez 
et al., the

defendants in the case, the San Antonio Independent 
School
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District, pointed out that the plaintiffs 
in the case were

calling for "socialized education." In a second point, the

defendants contended that the various 
federal aid to education

programs to poorer districts compensated 
for state discrimina-

tion. They also reminded the court that it was not a "super

legislature" and therefore, could not make policy in this

matter.

In answer to the first point, the court said that

education, like the United States postal service, 
had been

socialized and operated at state expense 
almost from its

beginning. The court countered by emphasizing that, 
"The

type of socialized education, 
not the question of its

existence, is the only matter currently in dispute." 
To the

second argument by the defendants, the court said that it

could find no precedent which suggested 
that federal aid in

any way relieved a state from such 
discriminatory practices.

In the last matter, the court agreed with the defendants that

the court could not serve as a super legislative 
body.

However, the court contended, "the judiciary can always

determine that an act of the legislature is 
violative of the

Constitution."

On December 23, 1971, the United States District Court,

Western District of Texas, after consideration 
of all the

facts brought before the court, issued the 
following order:
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The defendants and each of them be preliminarily and

permanently restrained and enjoined from 
giving any

force and effect to said Article 7, Section 3 of the

Texas Constitution, and the sections of the 
Texas

Education Code relating to the financing of 
education

including the Minimum Foundation School Program 
Act

(chapter sixteen), and that defendants . . . be

ordered to reallocate the funds available for

financial support of the school system including,

without limitation, funds derived from taxation of

real property by school districts, and to otherwise

restructure the financial system in such a manner

as not to violate the equal protection provisions 
of

both the United States and Texas Constitutions; 
. .

The court did, however, grant the state of Texas two years

to comply with this order realizing that such a sweeping

change in this matter would take both research, 
study, and

a reasonable amount of time to implement such a program.

Although, to emphasize the importance of compliance, the

court issued a somber warning that a failure to comply with

this order would lead to further action on part 
of the court

to insure that both the spirit and letter of the 
order be

obeyed.

The ruling handed down in the Rodriguez case was not

completely unexpected. In fact, based upon earlier cases

in other courts, it was almost a foregone conclusion 
that

the court would rule in favor of the plaintiffs. With the

rulings of the California Supreme Court, and the federal

district courts in Alabama and Minnesota declaring 
the
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existing public school financing systems to 
be unconstitu-

tional, the preponderance of evidence was plainly against 
the

ad valorem property tax. Thus, the Rodriguez decision, along

with the previously cited decisions, appeared to 
have

established a sound judicial principle in ruling 
against the

property tax. Although the case was immediately appealed,

to the United States Supreme Court, most observers 
believed

the decision would stand, and the primary initiative 
moved

from the legal to the political arena.
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CHAPTER III

EDUCATIONAL POLICY-MAKING: A SYSTEMS MODEL

Before discussing the various actions which 
resulted

from the Federal District Court order in the Rodriguez

decision, it is necessary to develop a 
conceptual model to

facilitate the explanation of the various 
actors and their

functions in the educational decision-making 
process. For

the purpose of this study, adaptations 
of David Easton's (2)

systems analysis model will be used. 
Easton's model, in its

most primitive state, is diagramatically represented in

Figure 1.
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Fig. 1--Eastonian Systems Model

The basic concept of the systems analysis approach 
is

predicated on the proposition that every 
decision that is

made results from either external pressures being 
placed on

68



69

the system, which Easton calls "inputs;" or from internal

pressures from within the system, called 1withinputs."

The type of demands which are made upon the system is

determined by the "environment" within which the 
system

functions. It is the first of these two functions which

most often generates output from the system. The environment,

which is determined by such factors as "economy, culture,

personality, social structure, and demography" (2, p. 384)

is constantly changing. The system itself is an integral

part of the environment, and it too has a 
dynamic nature.

There are two reasons for this environmental dynamics. First,

the factors in the environment themselves are in a state 
of

flux, and second, the outputs which result from environmental

pressures on the system cause these environmental 
factors to

be augmented, diminished, or, in some cases, abrogated

completely. Therefore, a viable political system

is one which is continually adjusting to these environmental

changes.

As shown in Figure 1, demands which are placed on the

political system usually result in some form of 
output. The

word "usually" is inserted here because on some occasions

there may be issues which arise that cause an immediate

emotional outbreak, as seen in the United State Supreme
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Court decisions concerning prayer and Bible reading 
in

public schools (4, 11). In this type of situation, the

strength of the initial demand wanes, and eventually, 
for

sundry reasons, the demand subsides eventhough the demand

has not resulted in the desired output. Usually, however,

some output function, in the form of policy, will result if

the demand is great enough, or if some social or legal

principle clearly dictates that 
the demand be satisfied.

These decisions or policies are fed back 
into the environment

from which they came, resulting in either 
support for the

system or increased demands. The system will receive support

if the output satisfies the demands which 
led to the action.

If the output is antithetical to the demand, 
as sometimes

will be the case, or if the output is of insufficient 
force

to ameliorate the demand, the feedback from the 
system may

result in greater demands being made. As long as the system

successfully converts demands into meaningful outputs, the

system will remain functional. When the inputs and outputs

of the system maintain a relatively close balance, 
systems

equilibrium will be achieved, but the failure of a system to

respond to demands over a protracted period 
of time will

cause the system to become dysfunctional, and thus lose its

viability. This explanation is a gross oversimplification
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of an extremely complex operation, 
but hopefully, it will

provide a conceptual tool by 
which the educational decision-

making process can be explained, particularly as 
it applies

to the issues raised in the Rodriguez 
decision.

As stated earlier, efforts on the part of property

owners to get the inequitable taxing programs 
stopped had met

with little success prior to 1971. Their initial efforts had

been aimed at the legislative or political 
process. In

Texas, as in most other states, taxing 
policies have been a

political function and conflict 
resolution in this area was a

function of the legislative process. 
The most immediate

legislative body involved in the 
process was the local

school boards. The school board as a legislative body has

the authority to decide on tax rates for the district, adopt

the budget, and handle other fiscal matters 
pertinent to the

conduct of the school district (1, p. 273). However, the

local school boards were extremely limited 
in what they could

do. Their jurisdiction was limited to the district 
which

they served, and even if they were 
of a disposition to

correct intra-district disparities, the problem would be

resolved on a piece-meal basis at best. Therefore, efforts

to get relief from the local school 
boards proved, for the

most part, to be ineffective.
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Efforts to get relief from the tax assessor's 
office

proved to be just as ineffective. 
Most tax assessors in the

various tax offices of the state appeared 
to be either unable,

because of lack of formal or professional 
training in their

field, or unwilling, because of political reasons, 
to help

put an end to the unfair taxing 
policies in their districts.

However, the real obstacle to property tax reform has been

the unwillingness of the Texas Legislature 
and administrative

agencies to reform the taxing system of 
the state which

perpetuates the disparity in taxing procedures. 
This lack of

initiative cannot be attributed to insufficient 
demands for

change or to insufficient studies and proposals for change.

The Sixty-secondTeyas Legislature had two opportunities to

at least partly correct the inequitable 
tax situation in the

state, but failed to follow through on either 
one. The

Committee of Eighteen submitted a proposal 
which would have

been a compromise between the advocates of a program

requiring property to be taxed at 
100 per cent of its fair

market value, and those who wanted to retain 
the existing

economic index (10, p. 11-14). The Connally Bill proposed

that the state pay the total cost of the Foundation 
School

Program. This plan would have ended the Local Fund 
Assignment,

thereby relieving the local school district from 
raising
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matching funds in support of their schools. Local districts

were left with the option, however, of enriching the

Foundation School Program with revenue raised in the local

district if it was desired by the taxpayers of the

district (10, p. 11-14).

In summarizing this legislative inactivity, Mark Yudof

aptly stated:

Over the years such prestigious groups as the Governor' s

Committee on Public School Education, the Texas Research

League, the Texas State Tax Study Commission, the Texas

Commission on State and Local Tax Policy--not to mention

a number of scholars--have attested to the fact that

Texas has a completely inadequate property tax

system (15, p. 4).

He continued by quoting an excerpt from Charles Bartlett's

report to the Governor's Committee on Public Education,

which declared, "inequities are the rule in this State

rather than the exception"(1
6 , p. 4). Even if it could be

shown that the educational opportunity of a child was

unaffected by the amount of money spent per pupil, the taxa-

tion policies of Texas, as presently employed, would fail

constitutional scrutiny.

The efforts of tax payers and parents of school age

children to obtain relief from the inequitable taxing

policies of the stateare represented in Figure 2.
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Fig. 2--Heuristic Model Showing Legal and Political
Pressures on Governmental Systems.

The dotted lines represent political pressures which were

applied to state and local agencies of government. When it

became obvious that no relief was in the immediate future

from the legislative agencies of the state, the plaintiffs

turned from the political arena of state politics to the

federal courts. The pressure which was then being applied

was legal, as represented by the solid line, and the system

was obliged to act in face of the court order. The recalci-

trant attitude of state officials had forced taxpayers and

concerned citizens to turn to the legal process for relief.

When the Federal District Court handed down its order in the

Rodriguez case restraining state officials from using the

existing system of financing public education in the state,

a flurry of legislative activity was immediately begun.



75

What could not be accomplished through the regular political

processes, apparently had been achieved through the federal

courts.

The Texas Political Culture

Why had the legal action in this matter been successful

in overcoming the legislative inertia in Texas when efforts

in the political arena had not? In order to answer this

question it is necessary to examine the environmental factors

which surround the political system of Texas. Hopefully,

the heuristic model in Figure 1 will aid in explaining how

these factors affect the output function of the system.

Texas has been in the past, and for the most part still

is, a one party state. The Democratic Party has never lost

control of any of the three branches of government at the

state level since Reconstruction, and the party almost

completely dominates local politics. The consequences of a

one party system were very ably pointed out by V. 0. Key, Jr.

(5) following a study which he did of southern one party

states. Many of the problems which are associated with a

one party state were reflected in the inability to get

public school finance reform through the political process.

Incumbents in office in a one party state are easily
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influenced by influential individuals and important interest

groups. The lack of an organized opposition party causes

the incumbent to become complacent and this attitude further

entrenches him into a status quo posture. Most of the

pressure which was applied in the public school funding

matter came from the poor people or people who lived in poor

districts. They were neither influential people nor members

of important interest groups. Therefore, based upon Key's

observations, the probability of these people gaining a

favorable reception from the political types in the state was

very slight.

Related to the one party problem, but separate from it,

is what Daniel Elazar (3) calls the "political culture" of

the state. Elazar contends that there are three basic poli-

tical cultures in the United States, and the political

attitude and philosophy of a state is determined by the

prevailing political culture. Texas, he believes, is a

mixture of the "individualistic" and "traditionalistic"

political cultures. A brief description of these two

cultures will afford additional insight into the lack of

effectiveness of those who sought political relief to the

problems of public school finance reform.
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The traditionalistic political culture is based on the

concept of elitism. Elazar writes

It reflects an older, precommercial attitude that
accepts a substantially hierarchical society as
part of the ordered nature of things, authorizing
and expecting those at the top of the social
structure to take a special and dominant role in
government (3, p. 93).

The traditionalistic culture tries to limit change in the

existing order, thus creating a status quo philosophy.

Elazar states that political power is usually confined "to

a relatively small and self-perpetuating group drawn from an

elite who often inherit their 'right' to govern through

family ties or social position"(3, p. 93). Political

parties are not a major factor in the traditionalistic

culture because they would encourage an openness which might

be antithetical to the "elite oriented" system.

The individualistic culture has characteristics which

further enlighten one's understanding of the political

culture of Texas. An'office hol derinan individualistic

culture, according to Elazar, have as their primary responsi-

bility the tasks of serving himself and those who help him

get into office. He will always favor his supporters even

if it has to be done at the expense of others (3, p. 88).

Elazar says that politicians in an individualistic culture
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are usually very reluctant "to initiate new programs." He

writes

They will do so when they perceive an overwhelming
public demand for them to act, but only then. In
a sense, their willingness to expand the functions
of government is based on an extension of the quid
pro quo "favor" system which serves as the central
core of their political relationship, with new
services the reward they give the public for placing
them in office (3, p. 89).

One can not but wonder that if the politically righteous are

scarcely blessed, how shall the politically poor be blessed

at all?

If the Texas political culture is, in fact, a mixture

of these two cultures as Elazar contends, then the composite

picture of the state's political culture will show it to be

an elite controlled political system dedicated to the main-

tenance of the status quo unless an overwhelming public

outcry from the politically affluent is raised for change.

Even then, the change which comes will be designed to help

primarily the influential. Empirical observation of the

Texas political culture reveals that this composite picture

is not too inaccurate. In fact, the Texas political system

would fit very neatly into Harold Lasswell's (6) celebrated

definition of politics. Lasswell wrote "The study of

politics is the study of influence and the influential . .
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The influential are those who get the most of what there is

to get"(6, p. 13). Lasswell continues by stating that there

are two classes of people--the elite and the masses. The

elite are those who get the most of whatever there is to get,

and the masses get the residue. Thus one gains a pretty

good understanding of why the political avenues have been

basically closed to those who want reform in public school

finance. For the most part, they are not the elite; they

are not the socially prominent members of the state; they

are not affiliated with an influential interest group who

speaks for them. They are the masses of whom Lasswell

speaks, and if it is the elite who get the most of whatever

there is to get, then conversely it is the masses who get

the least, and in Texas that is exactly what the plaintiffs

had received from the political institutions of the state.

Dometrio Rodriguez, one of the plaintiffs in the

Rodriguez case, is an excellent example of a member of the

Lasswellian "mass." He lives in the Edgewood School District

of San Antonio. Edgewood is one of the poorest districts

in the United States (12). Many of the streets in the

community are unpaved and unnamed. The houses are small

and all too often in a poor state of repair. It is a

predominately Mexican American community, and Dometrio
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Rodriguez's wife, like many other adults in the community,

speaks absolutely no English. In fact, she is not a citizen

of the United States. The Rodriguez family was interviewed

by William Allen (12, pp. 456-461) following the filing of

the court suit, and he found that the problems associated

with the schools in Edgewood were extremely bad. Rodriguez

stated in the interview that there was very little discipline

in the schools. He stated that the children were allowed

to run wild. Furthermore, the books which were used were

old and torn up, and the rest rooms hardly ever had toilet

tissue. A group was formed which called themselves the

Concerned Parents Association, and they tried to bring

pressure on the school officials in order to get these problems

corrected. Yet, in spite of their efforts, very little

results were realized. Only after repeated failures to get

relief from these poor conditions through the political

arena did Rodriguez and the other parents turn to the courts

for help.

The efforts of the plaintiffs, who possess none of the

characteristics which would give them political clout,

according to Elazar and Lasswell, are diagramatically

represented in Figure 3. Because of the clout which the

politically elite possess, the demands which they place upon
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+ Demands of the
Politically A
Affluent

Political Decisions or

- Demands of the Polities

t- Politically Non- System
Affluent

-Feedback-

Fig. 3--Diagramatic Representation of Elitist
Barrier in a Political System.

the political system meet with little resistance. The

demands usually result in policies or decisions which

satisfy the elite; therefore, the decisions have a positive

(+) effect, and result in continuing support for the office

holder or decision-maker. On the other hand, the politically

nonaffluent see their efforts to gain access to the political

decision-makers either shunted off because of the elitist

barriers which protect the closed political system, or, on

selected occasions they may receive token acceptance of

their grievances. However, the decisions and policies, or

more accurately lack of decisions or policies, which result

from their demands fail to provide meaningful solutions to

the problems. This lack of action or inadequate action has

a negative (-) effect which leads, not to support, but to a
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move away from the political system and into the legal

sphere for relief as shown in Figure 2. This move, however,

is seldom a concern to the office holder because his support

does not come from these people, and he owes them no

political debts.

Thus, it can be seen that given the political culture

of Texas with its one party dominance and its trationalistic

and individualistic cultures, there appeared to be no other

way for those who most needed reform in public school

financing and improved educational opportunity to obtain

relief' except through the courts.

The Texas Legislature Prepares to Implement the Court Order

Although the court order, which was issued on December

23, 1971, had given the Texas Legislature two years to come

up with a plan that would satisfy the court's mandate, little

time was wasted by state officials in getting a revised

program under way. No fewer than seven major reports were

submitted for legislative consideration. Some of these

reports were initiated and prepared outside the regular

governmental sphere. Two such reports were those submitted

by the League of Women Voters of Texas, and the National

Education Association. The other studies resulted from
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either legislative, executive, or bureaucratic initiatives.

Several of these reports will be discussed in this chapter

at some length. Only the text of these reports will be

considered at this time. The political manuvering associated

with these studies will be discussed in Chapter VI.

One of the more important groups which were formed to

study public school financing was the Special Task Force on

School Finance. Mark Yudof, Assistant Professor of Law at

the University of Texas was retained by the committee to make

a report on the legal ramifications of the District Court's

decision in Rodriguez, and to predict what "the courts will

require by way of property tax change" (16, p. 6). Yudof

stated in the early part of his report that it would be

extremely difficult to make any confident projections as to

what the courts might require. He cited two major obstacles

in making a valid prediction. First, only a relatively small

number of courts had made decisions concerning the property

tax and public school financing, and even those cases which

had been decided had not yet been reviewed by the United States

Supreme Court. He later stated that the past judicial

irresponsibility in property tax cases makes it "difficult

to predict how the courts will decide a particular case"

(16, p. 22). After having stated the obvious handicap under
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which he was operating, he began his report to the Committee

with a statement which clearly set forth what he intended

to do. He wrote

The recommendations of this report consist of what the
authors predict the courts will require by way of
property tax changes. As such, the recommendations
are a floor or minimum and do not constitute a basis
for a much needed through revision of the Texas
property tax. The report only incidently addresses
itself to what is wise and just and efficient as a
matter of tax policy; rather its primary concern is
with what is lawful (16, p. ii).

An inherent part of the taxation problem in Texas is

the inconsistencies which exist between the theory and

practice of tax policy throughout the state. Yudof stated

that a real dilemma results when one reads one set of

principles which are expressed in the constitution, statutes

and case law of the state, while observing yet another

principle being applied in practice (16, p. 58). An example

of this dual standard was cited in the report, and it

concerned equalization assessments. The Texas Constitution

requires the taxation policies of the state to be "equal

and uniform," and that all property in the state "be taxed

in proportion to its value" (13). A casual survey of

taxing policies in the state immediately reveals that

taxing policies fail to measure up to either of the

constitutional standards of "equal" or "uniform." A study
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conducted by Charles Bartlett was cited by Yudof which

presents significant variations within districts in the

state. Some of the findings of the study revealed the

following information:

Average Statewide Assessment Ratios
By Class of Property (1966)

Undeveloped Land 147% of true value
Commercial and Industrial Property 32%/
Business Personalty 27%
Utilities and Railroads 33%
Banks 41%
Minerals 26%
Private Homes 41%

In support of Bartlett's study, Yudof presented figures

from Houston and Harris County which showed residential

property to be assessed at 31.9 per cent of true market

value while commercial property was assessed from 13.01 per

cent to 16.81 per cent of its true market value (16, p. 15).

A second reason tendered by Yudof was the lack of

properly trained assessors. Again making reference to the

Bartlett study, only sixty-eight assessors had ever received

any kind of professional training relative to their work

(16, p. 15). The Yudof report further stated that the state

legislature was responsible for a large part of the problem

because the legislature had not given clear, and workable

guidelines to follow in the matter of taxation and equalization.
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The report also points up the unwillingness of the state

and federal courts to get involved in the issue. The report

cited three major reasons for this judicial shyness: (1)

the essential "state and local nature of the property tax,"

(2) the complexities relative to taxation and tax law, and

(3) "the politics of interfering with the revenue source of

local government" (16, p. 60). In a very penetrating

observation about the sad state of affairs of property

taxation in Texas, Yudof writes

A legal advisor is left with the dubious choice of
recommending violation of the law, knowing full well
that the history of property tax administration
argues for such lawlessness, or counseling
adherence to laws which are largely unenforced
(16, p. 58).

Of more immediate concern, however, to the Special Task

Force Committee were the predictions of what the federal

courts would require in way of administering the state

property tax. The report gave three criteria which its

authors believed would be critical. They were

1. Assessment ratios between taxing jurisdictions must
be equalized or the state must discontinue its
policy of relying on such assessments in the
calculation of state tax burdens or funding
distribution. No particular assessment ratio is
required so long as whatever ratio is adopted is
uniformly applied.

2. All property within a taxing jurisdiction must be
assessed in accordance with the same assessment
ratio irrespective of its use.
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3. All property within a taxing jurisdiction must be
assessed and taxed. Personal property, including
intangibles may not be deliberately omitted from
the tax base (16, p. 86).

Just how accurate these predictions would have been became

only a matter of academic importance following the United

States Supreme Court decision in the Rodriguez case.

In January of 1972, less than a month after the Federal

District Court had handed down its decision in Rodriguez,

Governor Preston Smith requested the Texas Advisory Commission

on Intergovernmental Relations to coordinate the studies

relating to public school finance. In January of 1973, the

TACIR report was submitted to the Sixty-third Texas Legis-

lature for consideration. The report challenged the members

of the state legislature to approach this matter with"fore-

sight and fortitude," stating that the task which they faced

would be monumental in nature. The report gave what the

TACIR members believed to be the "key elements" of the

Federal District Court decision, and cited possible ways in

which to comply with the decision. The key elements, as

interpreted by the committee were as follows (1) the court

did not state categorically that the use of the property

tax was unconstitutional so long as the resources from that

tax did not affect the "revenues available per student in

any school district;" (2) the court did not imply that
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"absolutely equal spending per student" was required, and

(3) uniformity of curriculum, instruction or other related

educational experiences were not required so long as the

experiences were not restricted by the wealth or lack of

wealth of a district (14, p. 5).

As in the report to the Special Task Force Committee on

Public School Financing, the TACIR report made recommendations

concerning possible alternative approaches for financing

public education, any one of which it was believed, would

satisfy the court's mandate. Among those plans suggested

were (1) full state funding; (2) a state grant program;

(3) equalizing state aid; (4) power equalization, and (5)

school district reorganization (14, p. 6).

The TACIR report concluded with two very important

recommendations. The first was a request that the Texas

Legislature not try to deal with the legislative part of

public school financing during the regular session. Rather,

it was suggested that the Governor call a special session in

June at which time exclusive attention could be given to the

complex matter. A second recommendation was made that the

Legislature seek out people with expertise in property

taxation and public school financing, and that a staff of

these experts be gathered with a full time qualified
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director to coordinate the activity of information gathering

and compilation. The report closed with a warning that a

failure to seek out and obtain such a staff would "seriously

handicap" the efforts of the legislators in their task of

writing meaningful legislation (14, p. 24).

Another report which merits mention in relationship to

the pre Sixty-third Legislature activity is the report from

the Joint Senate Interim Committee to Study Public School

Finance. This committee was commissioned by Lieutenant

Governor Ben Barnes to explore "both the strengths and

weaknesses of the present school finance system and to

suggest possible alternatives" (10, p. I-1). This committee

was actually a combination of three previously established

committees each of which was concerned with some specific

aspect of public education in the state. These three

committees were, The Senate Interim Committee to Study Urban

Education, The Senate Interim Committee on Occupational

Education, and the Senate Interim Committee to Study Tax

Revenue to Fund Raising Cost of Education. Senator Oscar

Mauzy, who chaired the Urban Education Committee was selected

to chair the Public School Finance Committee. The Committee

was further instructed to work with and coordinate its

activities with other governmental agencies involved in

similar studies. In conjunction with the work being carried
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on by the Committee proper, the consulting firm of Peat,

Marwick, Mitchell and Company was retained to aid the

Committee in deliberations, analysis of data and in the

making of proposals. On March 30, 1973, the findings of the

Committee were submitted to Lieutenant Governor William

Hobby. The report, although muchmore definitive in its

overview of the problems associated with public school

financing, reached the same basic conclusions as the studies

previously discussed. The alternative plans studied by the

Committee, however, were much more diverse. The Committee

was aware of the fact that any proposed plan would have to

comply with two requirements which were clearly set forth

in the Federal District Court's order. These two provisions

were (1) that the quality of child's education could not be

a function of wealth, and (2) that funds derived from

property tax to support public schools in the state would

have to be reallocated (10, p. ii). With these two

restrictions excepted, the Senate Interim Committee was

given great latitude in developing proposals for a new

public school financing plan.

Early in the study the committee set down two objectives

which served as guidelines in developing their proposals.

First, the new program would have to insure that equal
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educational opportunity would be made available in every

district of the state. The second ruling principle was

that "equal tax effort should produce equal revenue"(10,

p. iii).

In order to assist the Committee the consulting firm of

Peat, Marwick, Mitchell and Company was retained and given

the responsibility of "performing basic fact finding; main-

taining liaison with other study groups; developing reasonable

alternatives; analyzing alternatives; assisting the Committee

in deliberations; and documenting Committee conclusion"(10,

p. 1-3).

In an effort to formulate the best possible plan for

public school funding, the Committee decided to look at the

various plans and programs which had been discussed or

developed in other states. Many of these programs had great

similarity, but some were different enough to merit consi-

deration. The New York-Fleischmann Commission Report was

concerned with several areas of fiscal policy, one of which

was public school financing. Among the more important

recommendations made by the Commission were

1. Full state funding for all public schools.

2. The use of a statewide property tax earmarked for
education with a reduced rate on residences and tax
credits for low income households.
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3. A distribution plan that would set the level of
state funding at the 65th percentile of the
state's school districts ranked according to
their expenditures. The leveling up would be
spread over a three year period, and a safe
harmless provision would protect districts
spending above the 65th percentile.

4. An equal weighting for full time students enrolled
in all school grade levels, except that a 1.5
weighting for pupils scoring poorly on reading
and mathematics test would be utilized (10, p. III-
2).

In Minnesota a proposal was made that the state adopt a

statewide equalization of property valuation (10, p. 111-3).

Michigan also presented a proposal to its state legislature

which would create a uniform statewide property valuation

and taxation system. The Michigan plan stated that it would

be useless however, to revise the taxing policy until the

valuation policies were revised. In an effort to assure

local control of the school district, which is often a major

concern of parents and school administrators, a provision

was made which would assure the local school districts of

control in matters of personnel and curriculum (10, p. III-

4). The Foundation Plan of Utah, considered by many to be

one of the better financing plans has a rather unique

approach to the problem. The Utah Plan is divided into

three components: the Basic Plan, the Board Leeway Program,

and the Referendum Program. Because this plan is noticeably
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different in structure when compared to other proposals,

each of the major provisions under each of the three

components will be given. Some of the provisions of the

Utah Plan will be similar to plans used in other states.

Others will be new. But the major difference is in its

structural composition.

Under the provisions of the Basic Plan,

1. Each district is required to levy sixteen mills
as the local share of public school finance.

2. The State equalizes support up to a level of $9,120
per distribution unit. (1 distribution unit allowed
per 27 students in attendance.)

3. Any district raising more than its support level
through the sixteen mill level must refund the
excess to the state for redistribution to other
districts.

The Board Leeway Program stipulated that

1. District school boards can impose an additional

levy of up to 12 mills.

2. For each mill authorized, the state will guarantee
$212 per distribution unit.

3. Any excess above $212 which is generated by the
extra twelve mills can be retained by the local
district.

The third part of the Utah Plan, which is the Referendum

Program makes these provisions:

1. Through a referendum election, the district can
approve up to an additional ten mills of taxation.
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2. The state guarantees an additional $110 per distri-
bution unit for each mill taxed over 28 mills up
to 38 mills.

3. Tax revenue generated in excess of the guaranteed
amount may be retained by and utilized by the
district (10, p. 111-5).

The Senate Interim Finance Committee looked at the

programs of several other states not mentioned here; however,

the studies which have been cited represent the general

tenor of the various public school financing programs. After

evaluating the strengths and weaknesses of the Texas Public

school financing plan, and based upon the data gathered

by the committee a plan was agreed upon as being the

"preferred plan" by the committee members. The plan was

given the title "Improved Foundation School Program -

Variable Personnel Component." The general provisions of

this plan were designed to

1. Improve support levels for most school districts;

2. Allow some local flexibility in setting tax rates;

3. Limit enrichment prerogatives;

4. Increase local control by allowing districts to
determine staff composition;

5. Provide an improvement in the equality of taxation;

6. Use ad valorem tax collections in the districts in
which they are collected; and

7. Continue to distribute Available School Fund proceeds
on a per capita basis (10, p. iv).
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The Texas League of Women Voters, anon-partisan poli-

tical organization, made a study of the problems associated

with public school financing in Texas, and presented the

findings of its study to members of the Texas Legislature

and to other interested parties. The summary of this study

presented several important issues which would have to be

carefully considered in revising the existing public school

funding program. The League's report insisted that regard-

less of the outcome of the pending Supreme Court decision in

the Rodriguez case, legislative action was imperative in

order to solve the ever growing problems facing public

education in the state. One of the problems cited by the

report was the spiraling cost of education. The cost of

education almost tripled from 1960 to 1970-1971. The per

capita expenditure doubled during this same period of time

going from $416 in 1960 to $855 in 1971 (15, p. 2). The

increase in the salaries of teachers and administrators

increased by 81 per cent from $4,677 in 1960 to $8,486 in

1971, while at the same time the student teacher ratio

dropped from 20.5 to 17.8 (15, p. 2).

The problem is further complicated by the fact that

there were 1,185 school districts in the state in 1969-1970

as shown in Table III. Of these 1,185 districts 168 of these

school districts had less than 100 students.
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TABLE III

NUMBER OF TEXAS SCHOOL DISTRICTS IN EACH
SIZE CATEGORY, 1969-70

Size Category ADA Number of Districts

I 50,000 - over 5
II 10,000 - 49,999 38
III 5,000 - 9,999 38
IV 1,500 - 4,999 184
V 1,000 - 1,499 86
VI 500 - 999 222
VII 300 - 499 163
VIII 200 - 299 114
IX 100 - 199 167
x 50-99 92
XI 25-49 45
XII 24 or less 31

Source: Texas School Finance, A
of Women Voters of Texas, 1972, P. 2.

Study b the League

The study not only showed a wide disparity in Average

Daily Attendance figures in the state, but the disparities

in money available per student were also apparent. Table IV

shows that the Edgewood School District of San Antonio had

$418 available per student in 1970-1971. In contrast, Loving

County had $3,363 per student, a difference of $2,945 per

pupil. The state average is $704 per student which means

that the Edgewood District is $286 below the state average

while Loving County is $2,659 above the average.
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TABLE IV

COMBINED STATE-LOCAL REVENUE PER STUDENT IN
SELECTED TEXAS DISTRICTS, 1970-71

District ADA Per Pupil Revenue

Edgewood 20,407 $ 418
Dallas 145,980 791
Odessa 22,536 808
Alamo Heights 4,766 913
Deer Park 6;054 1,277
Andrews 2,687 1,708
Loving 23 3,363

State Average 704

Source: Public School Finance Problems in Texas, p. 14.

Disparities such as those cited in Table IV were the reasons

for the Federal District Court's insistence that the existing

Texas funding plan be revised. The report from the League

of Women Voters in Texas insisted that this situation should

be given high priority in the upcoming Sixty-third Texas

Legislature.

Therefore, based upon the information presented here,

and in other pre Sixty-third Legislative activities, it

seemed evident that the Texas Legislature was prepared to

act within the guidelines set down by the Federal District

Court order during the upcoming session of the legislature.

Studies had been made and completed, alternative proposals
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to remedy the problem were clearly set forth; the fiscal

policies necessary to implement the new programs had been

carefully considered. The moment appeared to be near when

Texas would finally take steps to upgrade the educational

opportunity for all of its young people.
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CHAPTER IV

THE RODRIGUEZ DECISION - A STUDY OF

JUDICIAL REGRESSION

Most observers who had followed the proceedings of the

Rodriguez case through the courts were confident that the

District Court's decision would be upheld by the Supreme

Court. This optimism appeared to be justified in view of the

precedents set in Serrano v. Priest, Weissinger v. Boswell,

and Van Dasaetz v. Hatfield (26, 30, 28). However, on

March 21, 1973 the United States Supreme Court in a five-four

decision, over ruled the lower court. In reviewing the lower

court's decision, the Supreme Court determined that the case

rested on two key issues. Mr. Justice Powell, writing the

opinion for the majority stated

This then establishes the framework for our analysis.
We must decide, first, whether the Texas system of
financing public education operates to the disadvantage
of some suspect class or impinges upon a fundamental
right explicitly or implicitly protected by the
Constitution, thereby requiring strict judicial
scrutiny. If so, the judgment of the District Court
should be affirmed. If not the Texas scheme must
still be examined to determine whether it rationally
furthers some legitimate, articulated state purpose
and therefore does not constitute an invidious
discrimination in violation of the Equal Protection
Clause of the Fourteenth Amendment (25).

101



102

The Federal Court had held that education was a fundamental

right, and that Texas, by nature of its school financing

system, was indeed discriminating against the poor of the

state. The lower court also affirmed that the poor in this

case did legally constitute a suspect class. The Supreme

Court was persuaded that the District Court erred in its

definition and application of "suspect class" in that it

cited decisions which dealt with the rights of the poor in

cases which concerned voting and criminal process. The

Supreme Court believed that the Rodriguez case was sui

generis (peculiar to itself), and that the cases cited by the

District Court as precedents were really not applicable in

Rodriguez. Therefore, the Supreme Court reasoned, that the

Rodriguez case would have to be resolved based upon its own

merits since there were really no precedents existent. The

Supreme Court (henceforth referred to in this chapter as

the Court) also pointed out that the District Court had

failed to operationally define "poor." In an effort to

develop a viable starting point in deciding the case, the

Court listed three ways in which the "poor" might be

categorized.

The Texas system of school financing might be regarded
as discriminating againstt "poor" persons whose
income falls below some identifiable level of poverty
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or who might be characterized as functionally
"indigent," or (2) against those who are relatively
poorer than others, or (3) against all those who,
irrespective of personal incomes, happen to reside
in relatively poorer school districts (25).

The Court then cited several cases which dealt with the

rights of indigents, and in every case cited, the poor were

those who were totally unable to pay. A brief overview of

these four cases as they compare with the Rodriguez decision

provides some interesting insights into what appears to be

an ambivalent attitude of the Court toward "equal protection."

In Griffin v. Illinois (15), the Court held that the due

process and equal protection clauses of the Fourteenth Amend-

ment required states to furnish, at no cost to the defendant,

a trial transcript to indigent defendants when allegations of

error at law occur. Mr. Justic Black, speaking for the

majority said "There can be no equal justice where the kind

of trial a man gets depends on the money he has" (16, p. 84).

In Douglas v. California (11), the question was raised

concerning the rights of an indigent to counsel. Under the

California rule of criminal procedure, a state appellate

court is authorized to "determine whether it would be of

advantage to the defendant or helpful to the appellate court

to have counsel appointed" (16, p. 91). In the Douglas case,

the defendants were denied counsel by the appellate court
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on the grounds that "no good whatever could be served by

appointment of counsel" (16, p. 91). Mr. Justice Douglas,

writing for the Court majority, cited the Griffin case as

ruling. In his argument, Mr. Justice Douglas stated

Here the issue is whether or not an indigent shall be
denied the assistance of counsel on appeal. In either
case the evil is the same: discrimination against the
indigent. For there can be no equal justice where the
kind of appeal a man enjoys "depends on the amount of
money he has" (16, p. 92).

In another criminal case (31), the defendant had been tried

and found guilty of petty theft, and had been given a

sentence of one year in jail and a $500 fine plus court cost

of five dollars. After serving the jail term he was required

to continue his imprisonment because of his inability to pay

the fine. According to the arrangements made by the state

of Illinois, the defendant was to "work off" the fine at

five dollars a day. On appeal to the United States Supreme

Court, the Court in a unanimous decision held

that there was an impermissible discrimination, viola-
tive of the equal protection clause of the Fourteenth
Amendment, when the aggregate imprisonment of an
indigent state prisoner exceeded the maximum period
fixed by the statutegoverning the offense involved . .

(9, p. 275).

The fourth case cited by the Court was Bullock v. Carter

(4, 10) which held that the filing fees which were required

by the state of Texas for candidate for public officewerein
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violation of the equal protection clause of the Fourteenth

Amendment. Again in a unanimous decision the Court held that

the Texas filing system used ability to pay as a criterion,

thereby excluding some candidates who might otherwise qualify

for the office.

With these four cases as precedents, the Court referred

back to the three criteria by which the "poor" might be

classified stating that only the first of the three cited

criteria had any relevance in this case, and even here, it

was argued, the District Court did not show that the financing

system discriminated against any particular class of dis-

advantaged. Citing a recent Connecticut study, the Court

pointed out that it was fallacious to conclude that the

"poor live in poor districts." The study showed that quite

often the districts in which the poor lived were industrial

or business areas, and as such the valuation of the district

was rather high. Even though thisarrangement, as cited in

the Connecticut study, may sometimes be true, the fact

remains that in the case before the Court such was not true.

A comparison of the Edgewood school district with other

districts in the immediate San Antonio area affords empirical

evidence to the contrary. The following information gives

one some insight into the disparity involved between school
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districts. Edgewood, a core city school district, serves

22,862 pupils in 25 elementary and secondary schools. The

district has very little commercial or industrial property.

Demographically, 90 per cent (90%) of the district is

Mexican American, and 6 per cent (6%) is Black. The average

assessed property value per student, based upon the latest

complete figures, is $5,960, and the median family income

is $4,686. The tax rate in the Edgewood District is set at

$1.05 per $100 assessed value, the highest rate in the city.

From this revenue the district provides twenty-six dollars

per student; the Texas Minimum Foundation School Program

contributes $248 per student, and federal funds provide for

an additional $108. The total amount of money available per

student in the district is $356.

Alamo Heights, one of the more affluent districts of

San Antonio, serves only 5,432 pupils with 6 elementary

and secondary schools. The district is middle and upper-

middle class. Demographically, 81 per cent (81%) of Alamo

Heights is Anglo-American, and 18 per cent (18%) is Mexican-

American. Less than 1 per cent is Black. The assessed

property value per student is $49,000; the median family

income is $8,001. The tax rate for Alamo Heights is $.85

per $100 assessed value, the lowest in the city. The district
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contribution is $333 per pupil, and the Texas Minimum

Foundation School Program provides $225. In addition, the

federal government contributes $36 for a grand total of $55.8

per pupil.

In response to these disparities between the two school

districts, the Court acknowledged the existence of the

inequity and even voiced criticism of a system which would

create such inequities; however, Mr. Justice Powell wrote

. . neither apoellees nor the District Court
addressed the fact, that unlike each of the foregoing
cases, lack of personal resources has not occasioned
an absolute deprivation of the desired benefits. The
argument here is not that the children in districts
having relatively low assessable property values are
receiving no public education; rather, it is that they
are receiving a poorer quality of education than that
available to children in districts having more assessable
wealth. Apart from the unsettled and disputed question
whether the quality of education may be determined by
the amount of money expended for it, a sufficient
answer to appellee's argument is that at least where
wealth is involved the Equal Protection Clause of the
Fourteenth Amendment does not require absolute equality
or precisely equal advantages (25).

After further explanation- of the Court's philosophy,

and a reaffirmation of the Court's dedication to insure equal

protection of the law for all citizens, Mr. Justice Powell

concluded that the lower state and federal courts were in

error when they ruled that strict judicial scrutiny was

justified in these cases concerning school financing.
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However, the "inappropriateness" of the strict scrutiny test

was not the only reason for reversing the lower court's

decision. Education is a very important and long standing

government service, the Court said, but it is not a constitu-

tionally guaranteed right; therefore, relief in this case

could not be obtained in the courts. In his summary state-

ment Mr. Justice Powell wrote

The need is apparent for reform in a tax system which
may well have relied too long and too heavily on the

local property tax. And certainly innovative new
thinking as to public education, its methods and its
funding, is necessary to assure both a higher level of
equality and greater uniformity of opportunity. These
matters merit the continued attention of the scholars
who already have contributed much by their challenges.
But the ultimate solution must come from the lawmakers

and from the democratic pressures of those who elect
them (25).

Mr. Justice Stewart, writing a concurring opinion

admitted that the financing of public education in almost

every state in the union could "fairly be described as

chaotic and unjust." However, he contended that as inequit-

able as the systems were, they did not violate a fundamental

right protected by the Constitution. The Equal Protection

Clause of the Fourteenth Amendment, according to Mr. Justice

Stewart, "confers no substantive rights and creates no

substantive liberties." He stated that there were hardly any

laws in the nation that do not affect people differently.
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Mr. Justice Stewart's position was that unless it could be

shown that a legislative classification was made by the

state which was "wholly arbitrary or capricious" and which

was designed to discriminate against some identifiable

individual or group, then the classification could not be

made subject to judicial review. He concluded by giving four

basic reasons why the Court refused to invalidate the Texas

system of public school financing. First, he said, the

Texas system simply did not create an identifiable suspect

class. Second, those classifications which the appelles

thought were suspect were not based upon "constitutionally

'suspect' criteria."' The third point was that the Texas

system did not rest "on grounds wholly irrelevant to the

achievement of the state objective." The final reason given

was that the Texas system did not violate any substantive

constitutional rights and thus did not warrant strict

judicial scrutiny.

Of the four Justices who dissented, three presented

written dissents. Mr. Justice Brennan stated that the

Texas system of public school financing was devoid of any

discernable rationale, and therefore was in violation of the

Equal Protection Clause of the Fourteenth Amendment. Mr.

Justice Brennan argued strongly against the Court's opinion
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that education was not a fundamental right, and thus did not

warrant strict judicial scrutiny. He contended that educa-

tion was "inextricably linked" to such fundamental concepts

as free speech and association, and to the electoral process,

and as such demanded strict judicial scrutiny when it was

apparent that these rights were being abridged.

Mr. Justice White, joined in his dissent by Mr. Justice

Douglas and Mr. Justice Brennan, focused his attack on the

mechanics of the state funding system. Tables V, VI, VII,

and VIII provide excellent data which reveal the numerous

disparities in the Texas system. As Table V shows, the Texas

funding system operates on a tax more, spend less principle.

For example, in the ten wealthiest districts in the state

the equalized tax rate is thirty-one cents on one hundred

dollar valuation. This tax rate yields an average of $585

per pupil in these 10 districts. In the four poorest

districts, the equalized tax rate is seventy cents on one

hundred dollar valuation, but the average yield per student

is a mere sixty dollars. It was this tax more, spend less

principle that the Federal District Court found to be

constitutionally unacceptable. But these figures by them-

selves are rather abstract and really do not tell one a

great deal unless some tangible relationship between those
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TABLE V

TEXAS SCHOOL DISTRICTS CATEGORIZED BY
EQUALIZED PROPERTY VALUE, EQUALIZED

TAX RATES, AND YIELD OF RATES

Market Value of Taxable Equalized Tax Rate Yield Per
Property Per Pupil on $100.00 Pupil

Above $100,000 $.31 $585
(10 Districts)

$100,000 - $50,000 .38 262
(26 Districts)

$50,000 - $30,000 .55 213
(30 Districts)

$30,000 - $10,000 .72 162
(40 Districts)

Below $10,000 .70 60
(4 Districts)

Source: Bureau of National Affairs, The United States
Law Week, Washington, D. C., 1973, 41 LW 4448-4449.

figures and some concrete concept can be established.

Table VI does that. One of the questions which the Court

raised was whether or not there was any relationship between

money spent and the quality of education which one receives.

Table VI shows that the Edgewood district had fewer teachers

with an MA degree than any other district in the San Antonio

area, and that the student-counselor ratio was grossly

weighted in favor of the wealthier districts. Both the need
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TABLE VI

SELECTED BEXAR COUNTY, TEXAS SCHOOL DISTRICTS
CATEGORIZED BY EQUALIZED PROPERTY VALUATION

AND SELECTED INDICATORS OF EDUCATIONAL
QUALITY

Districts From Professional Teachers With Student
High to Low by Salaries Per BA MA Counselor
Valuation per Pupil Ratio
Pupil

Alamo Heights $372 10O7O 40% 645
North East 288 99% 24% 1,516
San Antonio 251 98% 29% 2,320
North Side 258 99% 20% 1,493
Harlandale 243 94% 21% 1,800
Edgewood 209 96% 15% 3,098

Source: Bureau of National Affairs, The ~United States
Law Week, Washington, D. C., 1973, 41 LW 4448-4449.

for adequate counseling services and the need for professional

educators are considered by most all educators to be

important factors in the educational experience. The lack

of financial resources certainly accounts fora part of the

deficiency in these two areas. Yet, in spite of the strong

argument which these and other similar figures presented,

the Court majority failed to see a "suspect class" in this

case.

However, even if facts which have been cited so far

did not constitute a violation of the Equal Protection Clause,
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the Texas system would still fail constitutional scrutiny

according to Mr. Justice White. He argued that the Texas

funding system did not provide a meaningful option to poor

school districts with a "low per-pupil real estate base."

He said

In these latter districts (poor districts), no matter
how desirous parents are of supporting their schools
with greater revenues, it is impossible to do so through
the use of the real estate property tax. In these

districts the Texas system utterly fails to extend a
realistic choice to parents, because the property tax,
which is the only revenue-raising mechanism extended to
school districts, is practically and legally unavailable.

Table VII demonstrates the legal and fiscal barriers of which

Mr. Justice White was alluding. In order for the Edgewood

District to equal the highest yield in the San Antonio area

it would have to levy a tax of $5.76 per $100 valuation.

Since state law places a $1.50 per $100 limit on the ad

valorem tax rate (27) poorer districts are restricted by law

as well as fiscal limitation from attaining equal educational

opportunity in Texas. In fact Table VII shows that seven of

the eleven school districts in the San Antonio area would

have to tax at a rate above the legal limits set by law.

Mr. Justice White continued his attack on the Texas system

by stating that the Equal Protection Clause allows for some

discrimination between classes, but the classification must
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TABLE VII

BEXAR COUNTY, TEXAS, SCHOOL DISTRICTS RANKED BY EQUALIZED
PROPERTY VALUE AND TAX RATE REQUIRED TO GENERATE

HIGHEST YIELD IN ALL DISTRICTS

District Tax Rate Per $100 Needed
to Equal Highest Yield

Alamo Heights. . . . . . . . . . . . . . . . . . $ .68

Judson . . . . . . . . . . . . . . .. 1.04

East Central . . . . . . . . . a a.. . . . 1.17

Somerset . . . . . . . . . . . . . . 1.32

San Antonio. . . . . . . . ........... 1.56

North Side . . . . . . . . . . . . . . . . . . 1.65

South West . . . . . . . . . . . . . 2.10

South Side . . . . . . . . . . . . . 3.03

Harlandale . . . . . . . . . . . . . 3.20

South San Antonio . ... . . . . . . . . 5.77

Edgewood . . . . . . . . . . . . . . . . . . . . 5.76

Source: Bureau of National Affairs, The United States
Law Week, Washington, D. C., 1973, 41 LW 4448-4449.

have "some rational relationship to a permissible object

sought to be obtained by the statute" (29). He conceded

that the rationale of the Texas system was to maximize

"local initiative," but he believed that the method used

"utterly fails" to accomplish that end. According to Mr.

Justice White, the system is an "invidious discrimination

violative of the Equal Protection clause."

The most forceful of the dissents was written by Mr.

Justice Marshall. In his opening remarks he stated that the

majority opinion marked a sharp departure from the judicial

doctrine established by the various lower courts, and, in
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the opinion of those who dissented in the case, the Court

had retreated from its own commitment to equality of

educational opportunity for all citizens of the United States,

a judicial doctrine established in the Brown v. Board of

Education case (3). Mr. Justice Marshall also expressed

some serious doubts about whether relief would or could be

obtained through the "political process." This process, he

said, has "proven singularly unsuited to the task of providing

a remedy for this discrimination." The legal literature is

replete which will buttress Mr. Justice Marshall's statement.

A few selected examples will illustrate the point very well.

In this famous case Luther v. Borden (17) the United

States Supreme Court was called upon to decide which of the

two governments which were struggling for supremacy in Rhode

Island was the lawful one. This controversy arose as a

result of the events surrounding the "Dorr Rebellion" in

that state. The court refused to resolve the conflict on

the grounds that it was a "political question," and therefore

was not within the jurisdiction of the courts to 'decide.

From this decision the "political thicket" doctrine was

given prominence. Even though this doctrine had been used

earlier (12, 13, 20) it had become an integral part of the

judicial philosophy (7, 24) after the Luther case. In 1946
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an Illinois case (6) came before the Court challenging that

state's redistricting plan. It was charged that the

Congressional districts lacked compactness of territory and

approximately equal population. The court held in this case

that relief in this matter is stipulated in Article I,

Section Four of the United States Constitution, and if

Congress fails to provide relief in the matter the remedy

then lies with the people and the ballot (21, p. 43).

Sixteen years later, plaintiffs from the state of Tennessee

brought suit in the courts challenging the apportionment of

the Tennessee General Assembly. The plaintiffs charged that

the state had not been reapportioned since 1901 and that to

get change through "legislative action would be difficult or

impossible" (2, p. 32). The Court, recognizing the merit

of the plaintiffs' case finally entered the political thicket

when it became obvious that relief through the political

process was not a viable alternative for the voters of

Tennessee.

Another example can be seen in the situation surrounding

the Rodriguez case itself. The Federal District Court had

waited two years before putting the Rodriguez case on the

docket hoping that during that time the Texas Legislators

would take it uoon themselves to correct the disparities
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which were inherent in the Texas financing plan. When the

62nd Legislature failed to make any real effort to correct

the situation, the District Court recognized that legislative

reform would not be forthcoming without some legal pressure.

In the opinion of Mr. Justice Marshall, the Court majority

sent the appellees in this case back to the very same source

from which they had been totally unable to find relief.

As represented in Figure 2, Chapter Three, it was the

legislative inactivity that had forced Rodriguez et al.

to seek relief in the legal rather than the political

sphere. Furthermore, Figure 3 in Chapter Three shows that

the political system operative in most states, Texas

included, has an elitist barrier which greatly limits the

accessibility of the political system to the poor, and yet

it was to this system--a system basically indifferent to

the plight of the litigants in the Rodriguez case--that the

Court instructed them to seek relief. Mr. Justice Marshall

expressed his doubts about their chances for success when

he wrote

I for one, am unsatisfied with the hope of an ultimate
"political" solution sometime in the indefinite future
while, in the meantime, countless children unjustifiably
receive inferior educations that may affect their hearts
and minds in a way unlikely ever to be undone.
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He continued by pointing out that the Texas Legislature had

been aware of the disparities in public school financing in

the state for some time, but to date, had done nothing about

the problem, and all indications were that the problem

certainly was not going to solve itself nor disappear; in

fact, the most recent data before the Court suggested that

the situation was getting worse. He wrote

* . . for the 1970-1971 school year Alamo Heights
received $491 per pupil from the Program while
Edgewood received only $356 per pupil, hardly
suggesting that the wealth gap between the districts
is being narrowed by the State Program. To the
contrary, whereas in 1967-1968 Alamo Heights received
only $3 per pupil or about 1 per cent more than
Edgewood in state aid, by 1970-1971 the gap had
widened to a difference of $135 per pupil, or about
38 per cent. It was data of this character that
prompted the District Court to observe that "the
current (state aid) system tends to subsidize the
rich at the expense of the poor, rather than the
other way around."

Mr. Justice Marshall next called attention to the

sources of income for public education in the state. There

are three sources of income, local revenue, state revenue

and money made available from the federal government.

Table VIII shows how this tripartite system operates in

the various districts throughout the state. In examining

the data in Table VIII, one can easily see that although

state and federal money helps the poorer district in the

state, it certainly does not equalize available revenue
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TABLE VIII

TEXAS SCHOOL DISTRICTS CATEGORIZED BY
PROPERTY VALUES AND SOURCE OF FUNDS

Market Value of Local State Federal Total

Taxable Property Revenue Revenue Revenue Per Pupil

Per Pupil Per Pupil Per Pupil Per Pupil

Above $100,000 $610 $205 $ 41 $856

(10 Districts)

$100,000-$50,000 287 257 66 610

(26 Districts)

$50,000-$30,000 224 260 45 529
(30 Districts)

$30,000-$10,000 166 295 85 546

(40 Districts)

Below $10,000 63 243 135 441

(4 Districts)

per pupil. Mr. Justice Marshall observed that the amount of

money available in any given district is dependent on two

factors. One is the tax rate of a district and the second

is the amount of taxable property. Since the maximum tax

rate is set by law and poor districts have little in the

way of a tax base, the only conclusion that he could draw

was that the Texas system favors rich districts and disfavors

poor districts and this is in violation of the Equal Protection

Clause of the Fourteenth Amendment.

119
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The Court majority had argued that while it could not

be denied that the Texas funding system had glaring dispari-

ties in it, there was no indication of discriminatory

consequences for the children involved. Mr. Justice Marshall

countered this argument by stressing that surely in districts

with greater wealth there was more choice in educational

planning. He stated that the amount of money available per

student was not really the issue. The issue was could a

child in a school which is underfunded, with poor physical

facilities, less experienced teachers, larger classes and a

narrower range of courses gain as good an education as a

child in a well funded, well equipped and well staffed

school? If so, he said, it is to the credit of the child and

not the state. In other words, the child prospered in spite

of the state's activity not because of it. Mr. Justice

Marshall then reminded his brethren on the Court of their

commitment to equal educational opportunity as stated in the

McLaurin (22), Sweatt (33), and Brown (3) cases. Quoting from

the Court's opinion in Sweatt v. Painter, he wrote

[We] cannot find substantial equality in the educational

opportunities offered white and Negro law students by
the State. In terms of number of the faculty, variety
of courses and opportunity for specialization, size
of the student body, scope of the library, availability
of law review and similar activites, the [white only]
Law School is superior . . . It is difficult to
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believe that one who had a free choice between these
law schools would consider the question closed.

Similar positions were stated in the McLaurin and Brown cases,

yet in Rodriguez the Court apparently discounted the stare

decisis principle.

Finally Mr. Justice Marshall believed that the majority

opinion had interpreted the Equal Protection Clause far too

rigidly. He also expressed amazement that the Court did not

see education as a fundamental right, especially when, "Only

last Term the Court recognized that providing public schools

ranks at the very apex of the function of a state" (32).

Mr. Justice Marshall concluded by stating he only hoped that

the legislative reform so badly needed would soon be forth-

coming.

Immediate Reaction to the Decision

The initial reaction to the Supreme Court's decision

varied from "dismayed and bitter" to "logical." The Texas

Legislature, under a court order from the Federal District

Court to come up with an equitable school finance plan by

December, 1973, was noticeably relieved. However, Senator

Oscar Mauzy, chairman of the Senate Education Committee,

said, "The Supreme Court has granted the legislature a

reprieveandnot a pardon" (8). Senator A. M. Aikin, who
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served on the committee in 1949 that produced the present

financing system,said, "We're delighted. It gives the state

an opportunity to assume our responsibilities" (8). Ben R.

Howell, chairman of the State Board of Education, stated,

"I welcome the decision . . . the Legislature, the schools,

and the people of Texas now have the time to correct

inequities which exist"(8). Lieutenant Governor William

Hobby issued a word of caution when he said, "This certainly

doesn't mean an end of litigation on ad valorem taxes and

their use in financing educational systems" (8). Represen-

tative Paul Ragsdale said of the decision ". . . a major set

back for the rights of the poor. I concur with Justice

Marshall's opinion. The Texas scheme for school financing

limits the potential of economically poor students" (8).

Some reaction was much stronger. Dometrio Rodriguez

lamented, "the poor have lost again" (8). Arthur Gochman, a

lawyer in San Antonio who spent $15,000 of his own money in

the case, accused the Court of returning to the "separate

but equal doctrine" of 1896. As stated earlier, the Court

could more justly be accused of establishing a totally new

doctrine of "separate and unequal." Gochman continued his

attack on the decision by saying, "The tragedy of the

Rodriguez case is I always felt if we lost it would be
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katy bar the door . . . We'll have a European system and a

class society" (8). Gochman, along with others, expressed

doubt that the Legislature would voluntarily correct the

system in a meaningful way. He said

We're going to have two or three classes of schools

in the next fifty years. . . . The Texas Legislature
is going to go on discriminating. I don't see them

changing. It is going to get more discriminatory than
it is (8).

Dallas Councilman Gary Weber, who headed the Tax Council of

Texas Cities, said of the decision

[Itl does not change the fact that many citizens in
Texas are bearing an unnecessarily high share of the
property tay burden, while other individuals and
businesses are going virtually scot-free. . . . The

decision does not change the fact that property is
unequally assessed throughout Texas . . . far, far

below market value in some areas and at market value
in others (8).

Jack Hart, a Midland attorney and secretary of the Legisla-

tive Property Tax Commrittze stated that he did not think

that the Rodriguez decision would scuttle the movement for

property tax reform, but he admitted that it would "take some

of the steam out of the effort" (8). Senator Oscar Mauzy,

chairman of the Senate Interim Committee on School Finance,

said that it had been his exoerience that Legislative bodies

"only react to pressures and crisis" (8). He had introduced

a bill in the Senate which would require state wide assessment

of property; however, he admitted "I will still try to pass
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it, but truthfully, this gives a lot of people reason to

vote against it" (8). How prophetic his words were, in light

of the Sixty-thrid Texas Legislature's defeat of the school

finance reform bill. But perhaps Mauro Rena, Deputy

Superintendent of Edgewood, stated the case best in a remark

which seemed to reflect the despair over the Court decision

which was felt by the poor when he said, "People don't care

about needy students" (8).

From these statements one can see that the reactions

were mixed about what effects the decision would have on

public school funding. Most people, however, were surprised

at the Court's reversal of the Federal District Court's

decision. The Court's record on equal educational opportunity

in the past, coupled with earlier lower court decisions,

each of which had ruled against the methods of funding public

education, had led most observers to believe that the

Supreme Court would sustain the Federal District Court's

ruling. What had happened that caused this change in

judicial direction, and what were the factors which caused

these changes? The answers to these question form the nexus

of Chapters IVand V.
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CHAPTER V

THE NIXON INFLUENCE AND THE BURGER COURT

In overruling the Federal District 
Court's decision in

the Rodriguez case, the Court appeared 
to have reversed a

forty year long commitment to equal educational opportunity

for America's youth. This dramatic change in direction 
of

the Court in part reflects the political 
counter revolution

which has occurred as a result of intense controversy which

raged around the Court for the past several decades. In the

1960's and early 1970's public hostilities against certain

cases led to a philosophical clash of ideologies, and open

friction developed between the President and Court over the

civil libertarian decisions of the Warren Court. The 1964

and particularly the 1968 Republican 
presidential campaigns

raised the Court's decisions as major political issues.

Once elected, President Nixon continued 
to attack the Court,

and he sought to overturn the Court's liberal decisions 
by

appointing more conservative 
judges as positions opened.

By 1973, the Court with four Nixon-appointed 
members,

Justices Burger, Powell, Blackmun, and 
Rehnquist, had become

known as the "Nixon Court." The outlook of the Nixon

127
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appointees is readily apparent in the majority 
opinion in

Rodriguez which was written by Mr. Justice 
Powell and

joined by the other Nixon appointees 
plus Mr. Justice

Stewart. In order to understand what happened in 
the

Rodriguez case, at least two things are necessary. First

one must have a basic understanding of Mr. Nixon's legal

and political philosophy and how they 
affected his judicial

appointments; and second, one must have some understanding

of the legal and political background of the 
nine men who

make up the United States Supreme Court, and especially of

the four Nixon appointees.

Perhaps the best way to approach the first of the 
two

issues is to look at the Nixon administration's record in

regard to public education from 1969 
to 1971 when the "Nixon

Court" began to materialize. By looking at his priorities

in education and at his attitude toward Supreme 
Court

decisions concerning education some insights 
into educational

policy-making at the national level can 
be gained and also

an insight into why he made the judicial appointments 
that

he did.

The role of the Federal Government in public education

has increased tremendously in the last two decades. 
And

with the new involvement have come new and complex problems,
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not the least of which is the always important question 
of

how to finance a program of such magnitude. Constitutional

issues relative to civil rights and equal opportunity have

also been posed. The question of how much responsibility

should the Federal government take in funding educational

programs in communities where there is relatively 
little

taxable property due to the area being primarily comprised

of military installations or similar government projects is

a very legitimate issue. The welfare question is very

definitely an integral part of the educational complex.

Head start programs, designed to help the culturally deprived

child prepare for his new experience in school, free lunch

programs, and special assistance for economically depressed

areas, and a profusion of other programs which all point up

the interrelation of education and welfare. And if the

above mentioned points were not enough to make the educational

issue extremely complex, all one needs to do is to recognize

that it has now become a political issue as well.

Part of the Nixon strategy in the Presidential campaign

of 1968 was to project to the Southern block of voters an

attitude on his part of a desire to relax some of the

federal hold in the area of education; this was especially

true, as the South interpreted it, in the area of desegregation.
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At the Southern Governors Conference meeting in Williamsburg,

Virginia, in September of 1969 pressure was brought 
to bear

on Vice-President Agnew to spell out to 
these Governors

the Administration's policy concerning desegregation.

Mr. Agnew responded by stating that the Administration's

aim was "to achieve integration without creating community

tensions" (1, p. 35). He continued, "There has been no

. . . retreat on school desegregation. The strategy remains

consistent, only our means vary" (1). This was not the

response that these Governors had hoped 
to hear; and the

Vice-President may very well have sensed this 
fact. At this

point he departed from his text, and addressed himself to

the question of busing school children. 
The Vice-President

said "I am against busing those children to 
schools outside

their neighborhoods simply to achieve a desegregated 
status

*. . ."(1). The governors had heard little to clarify the

Administration's stand on this most important 
issue. It was

observed by one writer

The governors ended their conference by adopting a

remarkably moderate resolution urging "restraint"

on the part of the Federal government in ordering

busing to achieve integration. But they professed

themselves as confused as ever about Mr. Nixon's

integration requirements, angry at Agnew's speech--

and ready to disown the Administration's Southern

strategy if, as one governor put it, "its no better

than this." (1)
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In October, 1969 the Supreme Court stated that the

progress of school desegregation was too slow (21, p. 1525),

and that immediate action was imperative. During a press

conference on October 30, 1969, President Nixon was asked

to comment on the Courts ruling. Said Mr. Nixon:

The Supreme Court has spoken decisively on the timing

of school desegregation... I intended to use the

leadership resources of the Executive Branch of

Government to assist in every possible way to do

so (21, p. 1525).

On December 15, 1969, the President was again quizzed about

his attitude toward the Court's ruling. In particular he

was asked what his policy would now be in light of 
the

ruling? The President answered

To carry out what the Supreme Court has laid down.

I believe in carrying out the law even though I may

have disagreed as I did in this instance with the

decree that the Supreme Court eventually came down

with. But we will carry out the law (22, p. 1724).

The most detailed statement of President Nixon's

philosophy on school desegregation was contained 
in a

message to Congress on March 24, 1970. The crux of the

issue was in effect that he was dedicated to the pursuance

of total integration with equal opportunity for all (24).

On May 21, 1970, Mr. Nixon sent a message to Congress in

which he proposed the enactment of the Emergency School Aid

Act of 1970. In this message Mr. Nixon pointed up the fact
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that more than laws were needed if complete and 
speedy

school desegregation was to be effected. He stated that

money was needed now if they were to accomplish the goals

of equal education for all. In the message to Congress

Mr. Nixon called for an expenditure of 
1.5 billion dollars--

500 million was to be used in fiscal 1971, and one billion

for fiscal 1972. The President said that the money should

be used to take care of needs in four 
special categories:

- The special needs of desegregating districts 
for

additional facilities, personnel and training

required to get the new, unitary 
system success-

fully started.

-The special needs of racially impacted schools

where de facto segregation persists--and 
where

immediate infusions of money can make a real

difference in terms of educational effectiveness.

- The special needs of those districts that have

the furthest to go to catch up educationally with

the rest of the nation.

__The financing of innovative techniques for

providing educationally sound interracial 
exper-

iences for children in racially isolated schools

(24, pp. 424-440).

According to the terms of the Emergency 
School Aid Act

there were to be three categories of aid:

(1) Aid to districts now eliminating de jure 
segrega-

tion either pursuant to direct Federal court 
orders

or in accordance with plans approved 
by the

Secretary of Health, Education and Welfare, 
for

special needs incident to compliance.
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(2) Aid to districts that wish 
to undertake voluntary

efforts to eliminate, reduce or prevent 
de factor

racial isolation, with such aid 
specifically

targeted for those purposes.

(3) Aid to districts in which de facto racial 
separa-

tion persistsfor the purpose 
of helping establish

special inter-racial or inter-cultural 
educational

programs or, where such programs 
are impracticable,

programs designed to overcome 
the educational

disadvantages that stem from racial isolation

(24, pp. 424-440).

The real power and purpose of 
this Act as envisioned by

the President was that it 
appropriated money to be 

used in

areas where the greatest need 
existed. In effect, it

established a priority with 
a systematic program of

execution built in. The President was quick to 
add that

this program did not carry 
any type of punitive measure 

with

it. The Act would not be an implement 
of coercion (24).

The Act further called for a 
"State allotment formula" by

which each state would receive 
a minimum of $100,000 in each

fiscal year. In an effort to be sure that the money

appropriated was used 
in the areas of greatest 

need Mr. Nixon

made the following suggestion 
to Congress:

If any given State's allocation of funds 
is not fully

utilized under the terms of this Act, the remainder

of those funds would then bereallocated 
on the same

formula basis for use in other states 
(24, pp. 424-440).

School desegregation is by 
no means the only area in

which the philosophy of the 
Nixon administration can
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be observed. The priorities of the present 
administration

are rather revealing. Although Mr. Nixon does not disparage

higher education, he pointed 
up that the greatest need 

in

education today was in the city 
schools in grades K-12 (18).

There has also been considerable 
concern about the

recent campus disorders. President Nixon said "student

disorders endangered academic freedom and that school

officials should have the backbone 
to stand up against

campus violence"(2, p. 723). In a statement on February 
24,

1969, Mr. Nixon said

A fundamental governing principle 
of any great

university is that the rule of reason 
and not the

rule of force prevails. Whoever rejects that

principle forfeits his right to be a member of

the academic community. The university administrator

who fails to uphold that principle 
jeopardizes one

of the central pillars of his 
institution and

weakens the very foundation of American 
education

(2, p. 723).

The National Governors Conference 
which met in Washington,

D. C., in February, 1969 was addressed by Vice-President

Agnew concerning the Administration's 
alarm over campus

unrest. Mr. Agnew told the governors 
that President Nixon

was "terribly concerned about 
the sweeping disorders on

campuses of the United States." 
Mr. Agnew continued by

saying that it was his conviction 
that this unrest was

spilling over into high 
schools (2).
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At least one other area needs to be explored before

moving away from the philosophical 
views of the administra-

tion, and that area concerns 
the early changes in key posi-

tions within the Health, 
Education and Welfare Office.

There was some surprise 
when in January, 1969 

President-

elect Richard Nixon named 
as head of HEW Mr. Robert Finch.

The amazement concerned 
the appointment of one 

as conservative

as Finch to head an office 
that was so dominated by liberal

activists (12). Jack Newcombe, in an article written for

Life said that the appointment 
of Finch now appears to 

be

"one of those early mistakes 
made by a new boss . . ." (8,

p. 33). If it was indeed a mistake, 
that mistake was soon

ameliorated. The pressures of the office, 
according to those

who were close to Finch, 
along with growing conflict 

between

Finch and his own people 
in HEW made the move imperative.

Therefore, in June, 1970, President Nixon named 
Finch as a

personal consultant; 
Elliot Lee Richardson 

was named to

replace Finch as Secretary 
of HEW. Dr. John H. Knowles,

director of Massachusetts 
General Hospital said of

Richardson' s appointment:

the best appointment President 
Nixon has made,

bar none, . 0 * If anyone can get this country

moving again in the social 
areas, it's Richardson.

(17, p. 27).
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Richardson's credentials were impressive. 
He had served as

the Assistant Secretary of Health, Education 
and Welfare

under President Eisenhower, and was a cum laude graduate of

Harvard College.

Involved indirectly with the Finch move was the firing

of Dr. James E. Allen Jr. who for the past sixteen months

had served as United States Commissioner of Education 
and

Assistant Secretary of Health, Education and Welfare. 
It

was reported in Newsweek that

After more than a year of inaction, dissatisfaction 
and

open ill will between the commissioner and the 
White

House, Allen was fired last week by HEW Secretary

Robert Finch in Finch's final major act before moving

over to the White House as Mr. Nixon's aide.

Allen took the position last week that he was fired

primarily because of his unyielding opposition 
to any

form or fragment of school segregation, and secondly

because of his public remarks last month about the

disastrous effects on the young people of the Cambodian

incursion (16, p. 17).

At best it could be said that Mr. Nixon's attitude 
toward

educational programs and the people involved with 
these

programs was ambivalent. In the early years of his first

administration he was not pleased with the Supreme 
Court

decisions affecting education, nor could he seem to find 
the

administrative personnel to conduct HEW programs in the

manner that was acceptable to him. His attitude toward

educational legislation reflected the same ambivalent 
nature.
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The first session of the 91st 
Congress closed without

the passage of any major educational 
bills. However, the

major ground work had been 
done on the Elementary and

Secondary Education Act. The primary vehicle of this Act

was in the language of HR 514, 
passed in the House in

April, 1969.

The Elementary and Secondary Education 
Act of 1965 was

the first act of its kind in that 
it offered a program of

"general aid" to education 
(13, p. 464). The bill was

revised and expanded in 1966 and 
again in 1967 which

extended its life until June 30, 
1970. Supporters of HR

514 had hoped to extend this Act 
for five years, expiring

June 30, 1975. The Administration people opposed 
such a

long extention since it would 
virtually tie the hands of

President Nixon if he were to choose 
to initiate a program

of his own at a later date. 
After lengthy debate and

numerous hearings HR 514 was 
finally cleared for action.

As passed by the House, HR 514

extended for two years, through fiscal 1972, the

programs under the Elementary 
and Secondary Education

Act, as amended, and the impact aid 
programs. It

maintained for both years the authorization level for

fiscal year 1970. This amounted to $4,368,500,000

for all ESEA programs, $702,407,000 for existing impact

aid programs, and $235,000,000 for the new 
public

housing impact aid programs (13, p. 464).
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HR 514 also provided for changes 
in Titles I, III, VII, VIII,

and IX of the Elementary and Secondary 
Education Act (13).

When the bill came before President 
Nixon on April 13, 1970,

he expressed his displeasure with it. 
He did sign the bill,

however, but he did so reluctantly 
stating that the legisla-

tion authorized spending "which 
is both excessive and

misdirected" (24, p. 518). President Nixon continued

In the first place HR 514 authorizes 
educational

spending at a far higher level 
than that which can

be accommodated in any fiscally responsible 
budget.

In fact this bill authorizes more 
than three times as

much money for education in fiscal 
year 1971 as was

appropriated in fiscal year 1970 
(24, pp. 518-519).

The question then was raised; 
why did the President sign

the bill? Anticipating this question no doubt, 
the

President answered

I am signing HR 514 only to assure 
continuation of

appropriations in fiscal 1971 for important programs

whose authorizations expire on June 
30, 1970. Later,

when the education appropriations 
bill comes to my

desk, I will evaluate it by the criteria 
which I have

mentioned in this statement and to 
Congress concerning

education. Is the level of funding realistic 
and

responsible? Does it concentrate funds where 
they can

do the most good? Does it expand our efforts to

discover what works and what doesn't 
work in education?

Does it satisfactorily reform programs 
such as aid to

impacted areas and the other outmoded 
programs7

It is my hope that the Congress will 
provide affirmative

answers to all these questions (24, p. 519).

It is particularly interesting that Mr. 
Nixon was very

concerned with the cost factor in 
each of the educational
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programs discussed. And although it may be only coincidental,

the Court majority was also quite 
concerned with the fiscal

ramifications which would have been 
manifested had the court

ruled in favor of Rodriguez. The Court cited a study done

by the Texas Research League which 
estimated that an addi-

tional $2.4 billion would be required 
to bring the Texas

schools up to the level sought by the plaintiffs 
in the

Rodriguez case. In addition, almost thirty states filed

amicus curiae briefs in favor of the San'Antonio 
Independent

School District stating that a ruling in favor 
of the

plaintiffs in this case would cause 
"severe financial

stringency" on the states. The Court did state, however,

that such practical considerations could not 
be mitigating

in the case, but went on to say that "they serve to high-

light the wisdom of the traditional 
limitations on this

Court's functions." In other words, the Court affirmed its

commitment to the principle of judicial restraint--a principle

that had largely been ignored by the Warren 
Court.

How then did President Nixon's legal philosophy 
affect

his judicial appointments, and how have these appointments

affected the overall philosophy of the present 
Court?

In order to answer these questions, a modified form of

David Danelski's (3) "transaction theory" will be employed.
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Simply stated the transaction theory explains the forces and

factors which led to the appointment of judicial personal.

Danelski states that there are two levels of activity

involved in the transactions. First there is the surface

activity. This level of activity is concerned with actions

of the people involved in the appointive process; letter

writing, personal influence, support from key people and

other such physical activities. The second level is the

background activity. This level of analysis is concerned

with the make-up of the various transactors. It is this

level which will primarily be used in this chapter.

For years the conventional wisdom in the study of

judicial behavior held to the :maxim that judicial decisions

were brought by constitutional storks. As Stephen Wasby

said

Only in recent years have those looking at the U. S.
Supreme Court or at the American judicial system
more broadly, begun to see it in a political per-
spective. Even though the study of public law has
not been monopolized by lawyers, those political
scientists interested in constitutional law tended
for many years to look at courts as legal institutions
distinct from "political" bodies, for example, the
legislatures (32, p. 16).

Today, several political scientists are looking at the

political side of the Court, finding the subject to be a

very fertile field of research. Two such studies are those
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done by Jack Peltason (14) and David Danelski (3), but

nowhere is there a better example of the politics of judicial

appointment than that of Richard Nixon's efforts to appoint

a "strict constructionist" and a "southerner" to the

Supreme Court.

During the presidential campaign of 1968 Nixon called

the voters' attention to the many problems which faced the

nation in the fall of 1968. The daily fare of the networks

evening newscast consisted of college campus disorders, a

growing dissatisfaction of a large number of citizens with

the Viet Nam war, riots and lootings in the major American

cities, and a general increase in crime--particularly drug

related offenses. A large number of Americans were becoming

increasingly alarmed over what they believed to be a break-

down in law and order in the nation. Among the campaign

promises made by Nixon was that if he was elected, he would

place a high priority on crime control and prevention. In

order to appeal to the Southern states' vote, he had chided

the Supreme Court for some of its decisions concerning

desegregation and busing, and he used a similar tactic in

discussing the rise of crime in America. It was his belief

that the Supreme Court had departed from its duley authorized

function by reading social theory into Constitutional law.
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This position was shared by a large number of people including

some outstanding Constitutional law scholars. Philip Kurland

stated that the Warren Court had shown a notorious lack of

judicial restraint, and that some of the recent court

decisions were illegitimate exertion of judicial power in

nonjudicial areas (6). He contended that good socio-

political theory does not always make good constitutional

law (6). A series of cases from 1961 to 1966 which incorporated

the Bill of Rights in several criminal cases were the

center of the controversy. In Mapp v. Ohio (10) the court

applied the exclusionary rule to states concerning illegally

seized evidence. Two years later in Gideon v. Wainwright

(4) the court required states to make counsel available to

defendants. In Malloy v. Hogan (9) the Court held that the

protection against self incrimination extended to criminal

procedings in state as well as federal courts. But the

cause celebre? came in Miranda v. Arizona (11). From this

decision came the much harangued "Miranda Warning." The

Court held that an accused person must be warned as to

what his constitutional rights are concerning criminal

procedure, and any information obtained from a defendant

who had not been told of his rights was inadmissiblein a

court at law. Thus, in light of Nixon's attitude toward
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the Court's decisions concerning school desegregation and

criminal rights, it came as a surprise to no one when he

stated his intention to alter the Court's make-up by

appointing "strict constructionists"to the Court as posi-

tions came open. Shortly after his election he was afforded

his first opportunity to accomplish that goal when Chief

Justice Earl Warren announced his retirement. The President,

speaking of his appointive powers, said that the nomination

of a Chief Justice to the United States Supreme Court is

the "most important nomination that a President of the

United States makes during his term of office" (19, p. 727).

The man that he choseWarren Earl Burger, was eminently

qualified, Nixon said, because of his academic background,

his judicial temperament, and because of his legal philosophy

(19, p. 727). Burger graduated magna cum laude from St.

Paul College of Law in 1931. He entered private practice

after graduating, and for the next twenty-two years

practiced law and taught periodically at Mitchell College

of Law. In 1953, he was appointed Assistant Attorney

General, and in 1956 he was named by Eisenhower to the

United States Court of Appeals for the District of Columbia

Circuit (19, p. 728). When asked to comment on his judicial

philosophy, Burger stated that the people would have to
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"read my opinions and draw their own conclusions" (19,

p. 728). However, a statement made in the commencement

address at Ripon College in May, 1967 expressed his

philosophy very well. He said

Governments exist chiefly to foster the rights and
interest of their citizens--to protect their homes
and property, their persons and their lives. If a
government fails in this basic duty it is not redeemed
by providing even the most perfect system for the pro-
tection of the rights of defendants in the criminal
courts. It is a truism of political philosophy rooted
in history that nations and societies often perish from
an excess of their own basic principle. In the
vernacular of ordinary people, we have expressed this
by saying, "Too much of a good thing is not good"
(19, p. 728).

From this statement, and from Burger's past record it

was obvious that Nixon had found a "law and order" man for

the Court.

Nixon met with little opposition in getting Burger

approved by the Senate; however, his next two efforts to

appoint "southern strict constructionists"caused a real

furor in the Senate and across the nation. The first

nominee was Clement F. Haynsworth, a Federal Appeals Court

judge from the Fourth Circuit. On November 21, 1969, the

Senate rejected Haynsworth's nomination by a vote of 45-55

(33, p. 54). The opposition to Haynsworth centered around

two issues. First was the fact that he had ruled in some
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cases in which he had financial interest, and second was

his voting record on civil rights which reflected a possible

racial bias (33, p. 55).

In January of the following year Nixon submitted the

name of another southern judge--G. Harrold Carswell of the

Federal Appeals Court for the Fifth Circuit. Stating his

reasons for choosing these two men, Nixon said

In selecting both men I had several criteria in mind.
First and foremost, they had to be men who shared my
legal philosophy of strict construction of the
Constitution, men who would help to restore to the
United States Supreme Court the balance that it
genuinely needs--that balance I pledge to the
American people that I would help restore.

Secondly, I set the criteria that both have experience
on the highest Federal appeals court--next to the
Supreme Court itself.

Third, I chose them because they were both men of
the South (26, p. 505).

However, on April 8, 1970, the Carswell nomination met with a

similar fate as that of the Haynsworth nomination when the

Senate voted 45-51 to reject Carswell's appointment (33, p. 54).

In a statement issued by the President on April 9, 1970

in reaction to the doubled-barreled rebuff by the Senate he said

I have reluctantly concluded--with the Senate as
presently constituted--I cannot successfully nominate
to the Supreme Court any Federal Appellate Judge from
the South who believes as I do in the strict construction
of the Constitution. Judges Carswell and Haynsworth
have endured with admirable dignity vicious assaults
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on their intelligence, their honesty, and their
character. They have been falsely charged with being
racist. But when all the hypocrisy is stripped away,
the real issue was their philosophy of struct construc-
tion of the Constitution, a philosophy that I share,
and the fact that they had the misfortune of being
born in the South (25, p. 505).

In spite of the Senate's action, Nixon remained

recalcitrant in his determination to appoint a strict

constructionist to the Court. An article carried in U. S.

News and World Report characterized this attitude very well.

It read

President Nixon, twice rebuffed on Supreme Court
nominations makes this clear: His next choice will
also be a "conservative" and a believer in "strict
construction" of the Constitution. The fight to
change the Court to fit the Nixon concept will
continue--but on a new front (34, p. 19).

Nixon was convinced that he could not get a southern

strict constructionist approved in the Senate (26, p. 506);

therefore, he moved his search into another part of the

nation. In April, 1970 Nixon named Harry Andrew Blackmun

from St. Paul, Minnesota as his choice. White House Press

Secretary Ronald Ziegler said of the Blackmun appointment

The President believes the Judge to be a man of
outstanding ability and he has great respect for
his legal skills and judicial temperament. He
considered Judge Blackmun to be a strict construc-
tionist (27, p. 523).
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Blackmun, like his friend Burger, was an outstanding

college student. He graduated summa cum laude from Harvard

College in 1929 and was elected to Phi Beta Kappa the same

year. He practiced law in St. Paul and taught at the Univer-

sity of Minnesota and at Mitchell College of Law. In 1959

he was appointed to the United States Court of Appeals for

the Eighth Circuit by President Eisenhower, a position which

he held until his appointment to the Supreme Court. The

Blackmun appointment, unlike the two previous ones, presented

no problems in the Senate, and he was approved by a 94-0

vote (33, p. 55).

By the end of 1970 Nixon was well on his way in accomplish-

ing his promise to reshape the Supreme Court into a more

conservative pattern. In September, 1971, the Nixon cause

was given a tremendous boost when, within a six day period,

Justices Hugo Black and John M. Harlen announced their

retirement. In less than a month after Harlen's announcement,

Nixon had selected two more "strict constructionists" to fill

the vacancies. In a nationally televised address to the

American people President Nixon acknowledged

In the debate over the confirmation of the two indi-
viduals I have selected, I would imagine that it may
be charged that they are conservative. This is true,
but only in a judicial, not in a political sense..
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You will recall, I am sure, that during my campaign
for the Presidency, I pledged to nominate to the
Supreme Court individuals who share my judicial
philosophy, which is basically a conservative
philosophy (31, p. 1432).

The two individuals of whom the President spoke were Louis F.

Powell, Jr., and William H. Rehnquist. The credentials of

both men were impressive. Powell was a Phi Beta Kappa

graduate of Washington and Lee and graduated first in his

class at law school (31, p. 1432). He maintained a law

practice in Richmond, Virginia, and during that time he

served as president of the American Bar Foundation, president

of the American College of Trial Lawyers, and president of

the prestigious American Bar Association (31, p. 1433).

Rehnquist was a Phi Beta Kappa graduate of Stanford

University, and like Powell, graduated first in his class

at Stanford Law School (31, p. 1433). He served as a law

clerk for Mr. Justice Robert Jackson, and in 1969 he was

appointed by President Nixon to the position of Assistant

Attorney General, Office of Legal Counsel (31, p. 1433).

Thus, in less than two years from the day that he took

office, President Nixon had made four appointments to the

United States Supreme Court, including the Chief Justice

of the Court. There is still debate among academicians as

to whether or not Nixon appointed "strict constructionists"
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to the Court. Philip Kurland (7, p. 262) contends that

"there are only as many such living strict constructionist

as there are living dodo birds." Professor Kurland may be

correct in a strict definitional sense; however, the fact

that the Burger Court is more conservative than the Warren

Court is not debatable. Recent studies (5, 15) have shown

that there can be little question that the Nixon appointees

have appreciably altered the Court's philosophy. One study

(5) showed that in matters of civil liberties, 65 per cent

of the litigants were winning under the Warren Court, while

only 42 per cent are winning in the Court as presently

constructed. In the economic area, the economic underdog

(pro-labor union, pro-small business) won 59 per cent of

the cases under the Warren Court, but only 40 per cent under

the Burger court.

It is no secret that most presidents make judicial

appointments to fit their own legal philosophy, but few have

stated so as plainly as Nixon did, nor with greater effective-

ness. In the Rodriguez decision, the Court was strongly

divided. The four Nixon appointee's joined by Mr. Justice

Stewart formed the majority in the case, and it is surely

more than just mere coincidence that the four "strict

constructionists" appointed by Nixon were so nearly of the
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same mind in the case that they concurred with the majority

position without writing a separate concurring opinion.

Mr. Justice Stewart, the only non-Nixon appointee in the

majority, did write a separate concurring opinion.

Therefore, in light of available evidence, it seems

clear that the membership of the Burger Court was the

deciding factor in the Rodriguez decision and not a consti-

tutional principle; and there can be little doubt that had

the Rodriguez case been brought before the Warren Court, the

outcome would have been reversed.

One of the interesting paradoxes of the Nixon Adminis-

tration's educational programs is projected in the Supreme

Court's decision in the Rodriguez case. From the various

statements made by Nixon, which were cited earlier in this

chapter concerning educational priorities, one could conclude

that he would favor programs or plans which (1) were dedicated

to "equal educational opportunity for all"; (2) dealt with

"special needs of those districts which have the furtherest

to go to catch up educationally with the rest of the nation";

(3) and, which were designed to aid the "city schools in

grades K-12." Had the Federal District Court's decision been

upheld in the Rodriguez case by the Supreme Court all three

of these priorities could have been achieved. Ironically, it
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was the Nixon appointees who frustrated the realization of

these stated administrative goals for education in America.
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CHAPTER VI

THE RODRIGUEZ DECISION AND THE POLITICAL PROCESS

The Sixty-third Texas Legislature which met in January,

1973, had several major issues which had to be resolved prior

to the May 28 legislative deadline. The state had been rocked

earlier by the Sharpstown Bank scandal, and the pervading

attitude of the citizenry toward most politicans was negative.

The distrust or displeasure of many Texans had been expressed

at the polls in the last general election. Of the 150

representatives in the lower house, 77 were freshmen. In

the senate, 15 of the 31 members were new, and the senate

also had a new presiding officer, Lieutenant Governor William

P. Hobby. The new chief executive of the state, Governor

Dolph Briscoe, had easily beat out the incumbent Preston

Smith and Lieutenant Governor Ben Barnes in the May primary

of 1972, and in a run-off with Frances (Sissy) Farenthold

in June won the Democratic nomination for governor. His

campaign, too was reform oriented pledging "to act in the

interest of the people, with no ties to political machines

or financial interest that would keep me from putting the

public's interest first" (19, p. 224).

154



155

Thus, members of both houses of the legislature and most

of the executive officials were elected on a reform platform,

and this reform spirit was epitomized by House Speaker Price

Daniel's, Jr., nine-piece package of reform legislation (9).

Although a mandate for reform in matters of ethics, financial

disclosure and lobby control had been given to the legislature,

no single problem loomed as large as did the Federal District

Court's mandate to correct the disparities in public school

finance before the end of the calendar year. In the back of

the minds of most legislators was the knowledge that a special

session would most surely be required to resolve this most

difficult problem.

As stated in Chapter III, the legislative thrust in this

matter was provided by the proposals submitted by the Texas

Education Agency, the Texas State Teachers Association and

the Senate Interim Committee on Public School Finance. Each

of these plans called for an expenditure ranging from one to

two billion dollars annually, which would almost certainly

call for a greater revenue source and probably a tax increase.

The possible tax increase was an especially sensitive area to

Governor Dolph Briscoe because he had promised in his campaign

that there would be no new taxes allowed by his administration.
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Figures for the 1970-1971 school year revealed a further

widening of discrepancies in spending per pupil in the state.

While the average expenditure for each student in the state

was approximately $600, some districts, because of inadequate

revenue sources, spent less than $300 per student (4, p. 4431).

In another district of the state, because of a very favorable

revenue source, almost $6,600 per student was spent (4, p.

4431). It was this type of disparity that caused the Federal

District Court to rule in favor of Rodriguez et al. A

foundation system that tolerated this degree of inequity in

spending could hardly be sufficiently overhauled to satisfy

the District Court's mandate, even though the TSTA plan

proposed an attempted revision. The State Board Committee

plan called for the complete scrappingof the Foundation

School Program, substituting in its place a state grant system.

Under this plan local school district contributions would be

phased out over a period of five years going from the presently

required 20 per cent local share in 1973 to no contribution

in 1978. This proposal would allow the discontinuance of the

Economic Index--a provision under the present funding system

which came under attack by both the Federal District Court

and the Undited States Supreme Court. The exact phasing out

schedule as proposed by the State Board Committee is shown

in Table IX. This proposal had some major problems, however.
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TABLE IX

THE PROPERTY TAX PHASE-OUT SCHEDULE AS PROPOSED
BY THE STATE BOARD COMMITTEE PLAN

School Year

1973-1974 - .-.-0-

1974-1975- . . . .

1975-1976 . . --0 -

1976-1977 - -.- - -

1977-1978 . -.- - -

1978-1979.-.....-.-

Table taken f:
Intergovernmental R(
Legislature.

Local Share (%)

. . -20

.
... ..0 0 0. 0. 0. 0. .17

- - - -0 -

- - - - -

- - - - -

- . . . . . . . . . 1 3

-- - . . . . 10

- - - - . . . . . 6

- -
- - - - -0

rom the Texas Advisory
relations Report to the

0 0 0 0

Commission on

Sixty-third Texas

First was the fact the State Board plan would be extremely

expensive. The estimated cost of the program for the school

year 1978-1979, which would be the first year of complete

state funding, would be $2.075 billion (23, p. 13). A second

problem was that this plan, and also the TSTA plan, would

continue to allow local districts to supplement the state fund,

and unless some means of controlling this type of arrangement

could be worked out, the germinal problem which led to the

abuses in the Gilmer-Aikin School Laws would be implanted into

the new financing system of the state. The wealthier districts

would still be able to spend more per pupil than the poorer

- - - - -
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districts could. However, in spite of all the apparent

problems associated with updating the existing public school

financing system, it appeared that the time for reform was

finally at hand, and that the Texas Legislature was prepared

to act within the guidelines set down by the Federal District

Court order. Studies had been made and completed; alternative

proposals were clearly stated; fiscal policies necessary to

implement the new program had been carefully considered, and

affected groups were looking seriously at possible compromise

positions. The moment appeared to be near when Texas would

finally take steps to provide equal educational opportunity

for all of its children in deed as well as in word, but then

the unexpected--the United States Supreme Court, on March 21,

1973, reversed the lower court's decision.

The momentum for reform instantaneously was lost.

Although many reform minded legislators echoed the words of

Mr. Justice Powell that something had to be done to correct

the terrible disparities in the Texas system of public school

financing, most political observers knew that the issue was

now dead as far as the Sixty-third Legislature was concerned.

The Legislature continued to go through the motions of passing

a reform bill, but with the threat of the court order gone,

and the unlikely possibility of a special session being
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called in the summer, the sense of urgency was clearly

absent. The lack of coercive force was reflected in the

attitude of the lawmakers as they breathed a sigh of relief

when the high court's decision was read in the House and

Senate chambers. However, there were some legislators who

seemed genuinely dedicated to getting a long range reform

measure passed before the May 28 deadline. The leader of

this group was Representative Dan Kubiak, chairman of the

House Committee on Education.

Kubiak convened the twenty-three member House Committee

on Education at 6:40 p.m. on April 4, 1973. Members of the

committee were Representatives R. B. McAlister of Lubbock,

Doyce Lee of Naples, Ray Blake of Nacagdoches, Herman Adams

of Silsbee, Andrew Baker of Galveston, Bill Presnal of Bryan,

Lane Denton of Bellmead, Wilson Foreman of Austin, W. G.

Coody of Weatherford, John Poerner of Hondo, Dave Allred of

Wichita Falls, Joe Hanna of Breckenridge, William Hall of

Laredo, Frank Madla of San Antonio, Ron Bird of San Antonio,

Felix McDonald of Edinburg, Bryan Poff, Jr., of Amarillo,

John Hoestenbach of Odessa, Joe Pentony of Houston, Ray

Barnhart of Pasadena, and Chairman Dan Kubiak of Rockdale.

Representatives Lee and Pentony were the only members absent

at this first meeting. Of the twenty-three members, five
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were educators from either the public schools or colleges

in the state, and all members except Barnhart were Democrats

(19, pp. 168-175). Besides the Committee members, there

was a host of witnesses present for the hearing, some of

whom will be discussed later.

There were four major education finance reform bills

presented; they were H. B. numbers 946, 1255, 1256, and 1257.

H. B. 946 eventually became the vehicle for reforming the

state system, therefore the provisions of the other three

bills will only be given briefly.

House Bill 1255 was divided into two major parts. The

first part of the bill called for an increase in funding in

several areas in an effort to raise the minimum level of

funding under the Foundation Program to a higher level. The

second part of the bill would have given the Commissioner of

Education the authority, with the approval of the State Board

of Education, to set procedures for creating greater flexi-

bility in staffing of personnel.

House Bill 1256 was designed to place a limitation on

the use of leeway funds. The Foundation Program money was

specified for each district, but because of the difference

in the wealth of the various districts the wealtheir ones

would have more "leeway" than poorer districts. H. B. 1256

would supposedly prevent this from happening.
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House Bill 1257 proposed the complete elimination of

the County Economic Index. Under the provisions of this bill

each school district would be assigned a share of the operating

expense based on the local districts share of market value of

taxable property in the state.

House Bill 946 encompassed many of the provisions of

House Bills 1255, 1256, and 1257. It was comprehensive in

nature calling for (1) a program of quality education for

every Texas student; (2) the replacement of the present

inequitable economic index with a fair measure of local

ability to support education; (3) a phasing in of improvements

to level out financial requirements. H. B. 946 was intended

to make the state funding program a comprehensive rather than

minimum financing system. H. B. 946, like H. B. 1257, called

for the abandonment of the County Economic Index.

Representative Kubiak opened the hearings by briefly

stating that the Supreme Court's decision in Rodriguez had

not negated the necessity for public school finance reform.

Rather, he stated, "the Court simply returned the responsi-

bility, and opportunity, back here to Austin where it belongs"

(20). He continued by pointing up some of the increases in

educational cost over the last several years. For example,

$1.3 million was spent for vocational education in 1956-1957.
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In 1973-1974 it would approach $18.8 million (20). Drivers

education cost $1.9 million in 1967-1968--it was estimated to

be $2.7 million in 1973-1974 (20). The actual outlay of money

for textbooks in 1956-1957 was $7.4 million. In 1973-1974 it

is expected to be $26.4 million (20).

After giving the general overview of the problem,

Representative Kubiak turned the meeting over to the witnesses

who had come to speak before the committee. Among those

appearing as witnesses were Ed West, President of the Texas

Association of School Business Officials; Vivian Bowser,

President of the Texas Classroom Teachers Association; L. C.

McDonald, President of the Texas Retired Teachers Association;

and Ben Howell of the State Board of Education.

The Texas Association of School Business Officials is

comprised of those people who handle the financial aspects of

the state public schools. Mr. Ed West, speaking for this

group cited seven essential points which his association

believed must be fundamental in any new funding program.

They were

1. A guarantee of adequate financing through a system
of automatic funding.

2. That local financing through ad valorem taxes is a
vital source of revenue which must be continued under
local control . . . A uniform method of assessing and
collecting is a must if a school district is to
receive equitable funding ona State and local level.
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3. A new plan of the state school financing on student
transportation . . .

4. A new State school finance program at some time
either at this session or in the immediate future
must speak to financing of school buildings,
facilities, and equipment.

5. We also believe it is essential that any new
finance program include in it an adequate salary
schedule for the Texas Education Agency . . .

6. We believe it is imperative that any new school
finance program recognize that schools should be
locally controlled and operated by locally elected
school boards.

7. We believe it is imperative that a new and adequate
school finance program be adopted now at this
session or in a special session this year (24).

Mrs. Vivian Bowser, representing more than 50,000 Texas

classroom teachers (2) spoke in support of the TSTA proposal

which had been incorporated into House Bill 946.

Dr. L. C. McDonald, President of the Texas Retired

Teachers Association also spoke in support of House Bill 946.

He expressed the hope of his organization that "every child,

regardless of race, color or nationality, whose parents

reside in Texas, . . . have a far better chance to develop

his talents to the fullest extent of his capacity while in

public schools than we had" (22). He cited the advancements

in public education in the state stating that only about 10

per cent of the students finished an affiliated high school

by age nineteen in 1910, whereas presently over 60 per cent
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finish in an affiliated high school by that age. In an

interesting comment he said, "Personally I hope that the

curriculum is so well financed that all elementary children

will have a chance to learn to read, write, and talk in one

foreign language before they finish the elementary grades."

At the bottom of his written report he penned, "Let us be

liberal in financing public schools."

Ben R. Howell appeared before the committee in support

of House Bills 1255, 1256, and 1257. He too alluded to the

fact that the Supreme Court's decision in Rodriguez had not

diminished the need for reform and cited Mr. Justice Powell's

statement that "the ultimate solution must come from the

lawmakers and the democratic pressures of those who elect

them." He then proceeded to spell out four basic principles

which his group believed should "govern the future of public

school finance." These principles were

1. Guaranteed funding of the state's share of the basic
educational opportunity for all children must
continue to be a key element of any school finance
plan.

2. Local taxes should continue to be used in the district
collected. The capability of each local district to
enhance and enrich its own program above the state
basic program must be preserved.

3. The control of the local district and the administra-
tion of such funds available to that district should
be vested in the citizens residing within the
district . .
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4. The allocation of state funds shall give considera-
tion to the ability of the local school district to
provide local tax and other revenue (18).

Other witnesses appeared before the committee each

giving similar testimony. It should be noted that no one

appeared to speak in opposition of any of the bills. Finally,

just before midnight Representative Pentony made a motion

that the four bills be sent to a special subcommittee for

further study. He further moved that the chairman appoint

members to this special committee. The motion was seconded

and passed by a unanimous vote. Kubiak then appointed

R. B. McAlister to serve as vice-chairman and named John

Poerner, Joe Hanna, Frank Malda, Senfronia Thompson, and

Felex McDonald as members of the committee. Representative

Kubiak served as the committee's chairman (14).

In an interview with Dan Kubiak (21), he stated that the

subcommittee was faced with two substantive issues: (1) the

need for a cost analysis of H. B. 946, and (2) the need for

a better general understanding of the various bills.

The subcommittee met at 3:20 p.m. on April 13, 1973 in

the Texas Education Association Building with only Representa-

tive Thompson absent. They worked until 6:15 p.m. trying to

determine how they planned to approach the problem and how

to determine which of the bills would be the major vehicle

for their recommendations. It was at this meeting that the
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decision was reached to go with H. B. 946 (11, 15). The

following day (16) they began in earnest to hammer out a

proposal to present to the full education committee. The

subcommittee worked from 9:10 a.m. until 3:15 p. m. with a

hour and fifteen minute break for lunch. During this time

several changes were made. Mr. Poerner made a motion that

the staffing levels under H. B. 946 be adopted. The motion

was accepted unanimously. Mr. Poerner also moved that the

present salary level be maintained as prescribed by present

law and this too was approved. Mr. McAlister moved that the

sole basis of a local district's ability to pay be the true

market value of taxable property of the district. The motion

received unanimous approval. Mr. Bird moved that the

definition of "marketable property" as defined in H. B. 946

be used, and Mr. McAlister made the motion that there be no

ceiling placed on the local leeway funds. Both motions were

accepted.

Finally following several other meetings the Special Sub-

Committee on School Finance voted May 3, by a 6-0 vote to

report H. B. 946 favorably to the full House Committee on

Education.

At 9:20 a.m. on May 8, 1973 the full House Committee on

Education met in the House Chamber (17). After several
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unsuccessful attempts to amend the subcommittee's recommenda-

tions, Representative Kubiak moved that H. B. 946 as

presented before the committee "be reported out favorably

with the recommendation that it do pass" (17). The motion

carried by an eleven to seven vote, and on May 16, 1973,

the House passed H. B. 946 by a 94-44 vote.

Meanwhile in the Senate, Governor Dolph Briscoe's

compromise funding plan was embodied in S. B. 971. This

bill had two major provisions in it. First, it would

provide $39 million for the 113 poorest school districts in

the state during the 1974-1975 school year. Second, it

provided for an extensive study to be made concerning the

problems associated with school finance which was to lead to

a complete revision of the state system by the Sixty-fourth

Legislature. When H. B. 946 passed the House and was sent

over the Senate, it was decided by the senate to incorporate

the provisions of S. B. 971 into H. B. 946. Thus, H. B. 946

as passed in the House was a comprehensive revision of the

state finance system, but with senate amendments it had

become no more than an emergency stop gap measure closely

resembling the governor's proposal. In order to resolve the

different versions of the bill, a conference committee was

created with Representatives DeWitt Hale, Joe Hanna, John
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Poerner, R. B. McAlister, and Dan Kubiak serving on the

part of the House and Senators A. M. Aikin, Jr., Ron Clower,

W. E. Snelson, Oscar Mauzy, and A. R. Schwartz serving on

part of the Senate.

On May 28, 1973, the last day of the regular session

the conferees reported out the compromised version of H. B.

946. A casual reading of the Conference Committee's recommen-

dation revealed that the governor's plan had again prevailed.

The legislative arm twisting on part of Governor Briscoe's

aides hadproved to be effective (13).

Representative Kubiak was not pleased with the conference

committee report. He stated that, "This does not speak

directly to the Rodriguez case." He described the governor's

approach as placing a "band-aid on a cancer" (6). However,

he reflected, it was probably the "best the House conferees

could do under the threat of a Senate filibuster and guber-

natorial veto if they tried to come up with a more compre-

hensive plan" (6). Senator A. R. Schwartz echoed Kubiak's

sentiments when he said, "you and I and everybody else

knows we are not solving the problem of a federal suit

because we are not changing anything" (6). The bill did

have some positive attributes, however; for example it would

have provided $44 million to the most needy districts,
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$500,000 of which would have gone to the Edgewood district

of San Antonio (6). It would also have increased trans-

portation allotments by 15 per cent, and it would allow

schools to obtain state money based on the ADA on the best

170 days of the 180 day schedule.

So the stage was set on the last day of the regular

session of the Sixty-third Legislature for the confronta-

tion of forces in the school finance issue. The enate

quickly approved the conference committee's report due in

part to the strong urging of Lieutenant Governor Bill Hobby

(10). The vote was 25-6. However, in the House the bill

ran into problems. Representative Hilary Doran of Del Rio

borrowing in part from the prologue from the movie Patton

stated that

the day would come when Lawmakers' grandchildren would

ask, "What did you do in the great school finance
debate?" And if you vote for this bill, you will have
to say, "I shoveled obscenityon the school children and
teachers and school districts of Texas" (13).

Representative DeWitt Hale, sponsor of H. B. 946,

expressed mixed feelings about the watered down version of

his bill, but admitted that progress usually "comes by

degrees" (13). After debate was completed the House was

ready to vote. On the first vote H. B. 946 appeared to have

passed by a 72-71 vote, but a name by name recount showed a
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70-70 tie. At this point speaker Price Daniel, Jr. was

inundated by supporters on both sides of the question. Some

were shouting for him to vote yea while others were calling

for a nay vote. A further evaluation of the situation

showed that one member of the House had wanted to vote nay,

but his voting machine had malfunctioned (10), but House

rules would not allow his vote. Therefore, Speaker Daniel

was placed in the position of deciding the bill's fate. He

decided to retire to his office for a short conference before

casting his deciding vote. He invited several of his aides

and the House Parliamentarian to confer with him. After a

brief meeting Daniel came back to the speaker's stand and

announced his decision to let the tie stand, thus killing

the bill (13). It was less than an hour until midnight when

Daniel announced his decision, but with time running out one

final effort was made to revive the bill. Representative Hale

asked the House to suspend the rules so that the bill could

go back to conference in an effort to get it approved.

Governor Briscoe in an effort to help, sent a late night

message stating that there would be no special session and

urging the House members that there was still "time to dispose

of the question tonight" (13). But in spite of all the

efforts, the House failed by twenty votes to suspend the rules.
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So the Sixty-third session of the Texas Legislature came to

a close leaving the problem of public school finance still

unanswered and unresolved, and the economically and politically

poor had lost again.

When Speaker Price Daniel was quized about his failure

to cast the tie breaking vote, he said that the Compromise

bill "seemed to me a cruel hoax on Texas school children in

most dire need of a better equal education" (13). Most of

the ire over the failure to get a reform bill passed was

directed at Governor Briscoe and his role in the issue, and

not at the legislators. Briscoe's suggestion that further

study be made of the problem brought two very poignant

rejoinders. The first was from Ruben Lopez, superintendent

of Edgewood School District, who said that his district was

interested in long range solutions. He pointed out that a

band-aid was inappropriate treatment for profuse bleeding.

He suggested that a suture was more appropriate. He continued,

"Edgewood has poorboyed it for a long time . . . we're here

to look for long range solutions, not handouts" (1). In a

similar rebuff of the governor's proposal, Speaker Price

Daniel, Jr. said that almost two million dollars had already

been spent by the state for studies relevant to public school

finance (1). In effect the Speaker and Mr. Lopez were saying,
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we have had enough studies, what we need now is meaningful

legislation aimed at solving the problem!

The Kubiak Committee Hearings

Although the Sixty-third Legislature adjourned without

passing the school finance bill, Representative Dan Kubiak

continued to gather data, testimony, and legislative support

in an effort to force the Governor to call a special session

of the Legislature to resolve the problem. The Texas Advisory

Commission on Intergovernmental Relations had urged both the

Governor and the Legislature to meet in special session during

the summer of 1973, for the expressed purpose of passing a

comprehensive school finance bill. Kubiak scheduled a series

of hearings which were held in Austin from June 18 through

June 20. During these hearings, public school administrators

across the state were invited to appear before the hearings

of the House Committee on Education. Both written and oral

reports were delivered by various school administrations.

Copies of some of the written reports are included in the

appendix. During the course of these hearings several

interesting facts were revealed. Superintendent James E.

Cummins of the Hubbard Independent School district stated

that his district and others across the state were facing a

"severe crisis" in trying to find money to carry on the work
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of educating the districts'young people (5). Cummins admitted

that people sometimes cry "wolf" when the threat is not real,

but such is not the case in regard to public school finance,

he stated. He strongly urged the Legislature to act. The

issue in some areas, he said, is not quality of educational

programs, but survival of the educational system. He

suggested that some schools could cut back on their educa-

tional programs, but stated "Reducing the effectiveness of

the educational program for millions of our Texas children

is a terrible price to pay, so that the Governor can keep

some ill-advised campaign promises" (5). William C. Bradley,

Jr., Superintendent of the Robinson Independent School

District, raised a very penetrating question before the

committee when he asked "How do you explain to a taxpayer

that is already taxed higher than adjacent districts (Waco,

Midway, Hallsburg), that we must raise taxes considerably

just to break even with last year's program" (3). He

concluded his presentation before the committee by pointing

up the urgency of the problem. "We can hardly afford a two

year wait under the conditions listed above." (He had

earlier stated that the Robinson District paid minimum

salaries, employed no personnel over state and none of the

buildings were air conditioned). He continued "Especially
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when adjacent districts are air conditioned, paying higher

salaries and are more or less gold plated" (3).

Testimony given by Superintendent Coleman Baily of

Asherton in Dimmit County was of particular interest. In his

statement before the Committee, Bailey stated that land owned

by Governor Dolph Briscoe was rendered at $7.11 per acre,

while other land in the area was selling for as much as $200

an acre (8). He went on to say that some land was valued

for as little as $2.30 an acre (8). Kubiak reported that he

had received several confidential letters from superintendents

which told of land owners who refused to pay taxes over a

protracted period of time, and who later "come in and offer

to settle for 20 per cent of what he owes" (12). Kubiak

continued by saying that very few superintendents "will lay

all their ashes on the tables" as Bailey had done, because

"They knew the political repercussions" (12). In spite of

every effort of Kubiak and others to project the need for

immediate action in this matter, the Governor has remained

adamant in his stand not to call for a special session of the

Legislature, especially one which would be certain to lead

to a tax increase.

This same resistance to correcting the public school

funding program was evident in the Texas Constitutional

Convention. Although there were loud cries for reform from
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the educational leaders in the state, the Convention dele-

gates largely ignored the problem, writing an article on

education which failed to address itself to any of the major

problems raised in the Rodriguez case.

Perhaps of equal importance is the fact that the voters

of the state were just as indifferent as their representa-

tives. During the gubernatorial campaign for the Democratic

nomination in May, 1974, Frances Farenthold tried to make

the school finance question a political issue, but she was

never able to convince the voters that it was an issue of

importance. Possibly Superintendent Rena was more correct

in his statement than a democratic society would like to

admit when he stated that no one really cares about poor kids.
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CHAPTER VII

SUMMARY, CONCLUSIONS, AND RECOMMENDATIONS

Summary

An interesting paradox is presented in regard to the

actions surrounding the question of public school financing.

Mr. Justice Powell stated in the majority opinion of the

Rodriguez decision that relief in this matter would have to

be sought through the political process. And yet, the tradi-

tional position has been that education is not a political

issue. When Lieutenant Governor Ben Barnes commissioned the

Senate Interim Committee on Public School Finance to make a

study of the present system of school financing he said,

"Public education must be taken out of the political arena .. 0."

If one accepts the positions stated by Mr. Justice Powell,

who represents the judicial arm of government, and Mr. Barnes,

who represents the legislative arm of government, the only

conclusion which one can reach is that relief in this matter

can not be found in either the judicial or political arena.

Perhaps there is some metaphysical third dimension, unknown

to mortals of low estate, where these kinds of problems are

ameliorated. A much more pragmatic explanation, however, is

available. The simple truth of the matter is that education
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is a political issue! It has been from the earliest history

of civilized man, as stated in Chapter I. To say that educa-

tion is not a political issue is a noble myth more suitable

for rhetoric than reality. The fact that education and

educational institutions are intrinsically tied to issues

such as property taxation, eminent domain and policies

affecting the nation's youth makes it impossible to divorce

education and politics. Even the governing boards of the

local school districts are selected through the basic political

process of popular elections. The question then is not whether

education is a political issue, rather it is a question of

whether those who want and need to reform the system of

educational financing have more political clout than those

who argue in favor of the status quo.

There can be no question that reform groups suffered a

major set back in the Supreme Courts decision in the Rodriguez

case, and in the Sixty-third Texas Legislature. They have

been forced to regroup and seek new means of accomplishing

their goals. But the battle is far from being over. The

underlying problems which caused the conflict are still present.

Furthermore, a new assault is being made in the courts upon

the formula for dispersing state educational funds. A suit in

the Federal District Court which has been pending for over
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three years has been revived by the Dallas, Fort Worth, and

Houston Independent School Districts challenging the inequity

of the present Texas school finance program. Unlike the

Rodriguez case, this suit alleges that tax payers in the

cities are required to pay more taxes per dollar in support

of the Foundation School Program than taxpayers in rural areas.

This suit directly challenges the use of the Economic Index,

which is presently used, as a means of assessing the local

districts required contribution to the School Foundation

Program.

Conclusions

Although it is impossible to foretell the future, one

can safely predict that reform of the state system of financing

schools will continue to be a key issue in the coming years.

With every passing day the problems associated with an

inequitable funding system worsen. In a recent TSTA survey

several alarming facts were brought out. Of the 1,141 school

districts receiving the TSTA questionnaire, 725 responded.

The results of the survey showed that (1) 44 per cent of the

districts would have to increase their local school taxes

for the coming year; (2) 75 per cent stated that a tax increase

would be required if they maintained their school program at

its present level; (3) 55 per cent stated that a cut back
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of instructional programs would be required in the 1974-1975

school year; (4) 32 per cent said that they would have to cut

back on the number of faculty members in the next school

year. The findings of this survey graphically show that the

problem has in no way abated.

It is also safe to conclude that the amount of political

clout that a person or group of persons possesses determines

their effectiveness in influencing policy in the political

sphere. The courts have proved to be the most effective

weapon that the socially, economically and politically poor

have had in their efforts to gain a degree of equality, but

when the judiciary fails to provide the needed relief for

these people, any hope for relief is greatly reduced when they

are forced to turn to the political processes.

Finally, it seems safe to predict that the Rodriguez

case may not be the final word from the courts. If the

history of court action in such matters as school desegrega-

tion and legislative reapportionment is any clue, the Court

may well come back to the issue of school finance and

reverse its present positions. Whatever happens in the

issue of school finance, reform of the property tax system

will become more acute as increasing demands are made upon

state and local governments.
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Recommendations

Clearly the final word has not been given in regard to

the issues raised in the Rodriguez case. In fact this study

only represents the beginning and intermediate stages of the

struggle in school finance reform. Many critical questions

remain unanswered. The need for property tax reform was

cited, but was not explored in depth in this study. The need

for properly trained tax assessors is still present.

Assessment practices continue to disregard the state consti-

tutional requirement of equal and uniform taxation.

Further study is needed into the actions of the Texas

Constitutional Convention's activities in their efforts to

create a more equitable funding system for public education

in the state. There could probably be no better environment

for the study of the politics of education than that which is

provided by the present State Constitutional Convention.

A study of the governor's role in public education

should be examined. Of particular interest would be a study

of the governor's attitude and actions, and of his unwilling-

ness to call a special session. Such a study would certainly

add a needed dimension to the study of politics of education.

Finally, the legal questions associated with the ad

valorem property tax have not all be resolved in the Rodriguez
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case. One very important question relative to the issue of

property tax and education concerns the issue of taxpayer

equity. The Rodriguez case did not concern itself with that

particular question, but there are suits presently pending

in the courts of Illinois, Indiana, and Texas which concern

taxpayer equity. In the early part of 1970, the Fort Worth,

Dallas, and Houston Independent School Districts filed a

suit in the Federal District Court challenging the inequity

of the Texas school finance program on the grounds that some

tax payers in the state are required to pay more taxes per

dollar in support of the Foundation School Program than tax-

payers in other districts of the state. This suit directly

challenges the use of the Economic Index, which is used under

the Gilmer-Aikin School Laws, as a legitimate means of

assessing the local districts financial contribution to the

Foundation School Program. This case, Fort Worth et al. v.

Edgar, could very well throw the entire question of property

tax and public education back into the United States Supreme

Court.
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AC 817-576-2481

P. .BOX 219, HUBBARD, TEXAS 76648
JAMES E. CUMMINS 

GLENDA J. TEKELLSUPT. OF SCHOOLS June 8, 1973 TAX ASSESSOR-COLLECTOR

Sixty-Third Legislature
House of Representatives, Tex-as
Committee on Education
P. 0. Box 178
Austin, Texas 78/67

Dear Sirs:

I would like to subr 'ti following information in regard to
the financial outlook f:r thJ Hubbard Independent School Dis-
trict during the next two years c Practically all of us are
guilty at one o r r te other of hollering wolfi before
we are reallyin trouble. I sincerely believe this
is not the case wheir cal our present school financial
situation a "seei e crias" At least the situation is a
severe crisis ith th ba I S.. and with other schools
in this area such a ilsboro, Whitney and Itasca. Only
last Friday night, ve had a pecial called ineeting of the local
board of education for tnE purpose of examining means by which
our district iight uiE. for the next two years.

The total budev fcz t1is school district for 1972-73 is 258
thousand dollar's of vhich 7V thousand is local money . I share
the board's opinion tha tthe local taxpayers have about reached
their ultimate in t to pay local school taxes.

We have re-evaluate .aE1 urcaproperty within the past four
years. We are iSsing' he property al 50% of market value
and have a tax rate of $ u per hundred. Nevertheless, pre-
liminary work on a 1udget1oi 1973--74 indicates we will need
between $8,000 and $ w n, just to maintain our
present program, a rs ill come principally in the
areas of (1) Lca Iud A assignment ($2,000); Building Repair
and Maintenance (-4h , a ora Supplies ($800) ; Teaching
Supplies j ( t ($700) ; Gas ($800) ; Property
insurance ($6J( r, are smaller increases in
many other budgA cscci A example of our problem is in
regard to duplicator p v e paid 68/ream this past year.
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Our supplier called me in May stating that he could let us have
1,000 reams at 850/ream, but if we waited until September, that
he anticipated it would be $1.00/ream.

Up until this year, this district has not been able to even
break even on transportation. However, we have added some new
equipment, which cut down the repair and maintenance bill to
where we anticipate that we will end the year in the black.
However, none of the payments for the new equipment comes out
of transportation funds. These payments have to come from
local tax monies. This year, the net cost of gasoline was
18.40/gallon. We anticipate a low bid for 73-74 in the area
of 310/gallon. It is my judgement that the transportation
formula needs to be liberalized. We are entering into a year
in which new safety standards are going to force our drivers
to attend schools. How can you force bus drivers making
$110.00/month to go to school?

Still another major problem this district faces is the anti-
cipated loss of 1/2 (50%) of our Title I funds for compensatory
education, amounting to some $16,000 next year. We are a small
school but extremely proud of the job we have been able to do
for the disadvantaged students in the past two years. We
have been able to revise our teaching program in grades K-8 so
that every child is challenged and yet each one has a chance
to succeed. There is no way this local district can replace
even a portion of these funds with local tax money, regardless
of how widely acclaimed this program is in our community. We
will salvage what we can through the use of student aides and
parent volunteers, but they can never become as effective as
trained personnel.

I am a life-time member and staunch supporter of TSTA. But,
if the proposed salary increases for teachers is one of the
things holding back efforts to pass a new school finance pro-
gram, then I would say the questions of salary increases should
be set aside. The same is true for staff allocations. What is
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important now is to devise ways and means of keeping our
school doors open and our schools warm and clean. We are
prepared to tighten our belts and make sacrifices, but it is
our plea that the Legislature and the Executive Branch won't
ask us to reduce the effectiveness of our teaching program,
nor ask us to send our children to dirty, poorly maintained
school buildings. That is precisely the situation that
many of our school districts face. Reducing the effectiveness
of the educational program for millions of our Texas children
is a terrible price to pay, so that the Governor can keep some
ill-advised campaign promises.

Very truly yours,

?ames E. Cummins
Superintendent of Schools

JEC/gt
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J. T. BAKER, SUPERINTENDENT

McGREGOR, TEXAS 76657

June 8, 1973

Sixty Third Legislature
House of Representatives, Texas
Committee on Education
P. 0. Box 178
Austin, Texas 78767

Gentlemen:

The McGregor Independent School District operated 1972 - 1973 School
Year on a budget of $711,481.00, which does not include Title I Personnel.
The tenative budget for 1973 - 1974 is $750,000.00, an increase of
$38,519.00.

In order to obtain a balanced budget $ 25,747.00 of surplus funds had to
be used in 1972 - 1973 school year. There are no surplus funds to bail
the district out this year.

We operate this district with no secretaries, no assistant professional
personel, and only two teachers paid out of local funds.

Following is a breakdown of expenditures:
Instruction - $ 514,885.00
Instructional Related - 45,296.00
Pupil Services 15,740.00
Administration 55,660.00
Plant Maint. & Operation 79,900.00

$ 711,481.00

Our transportation program is through McLennan County Co-op. We are able to
keep the buses going in this manner, but we are concerned about gas fo'r next
school year.

Staff allocations of the minimum foundation program do not provide any means
for an adequate central staff or proper assistance for our principals.

McGregor Independent School District has 1161 scholastics and a tax base of
$13,951,000.00. Property is assessed at 50% of market value and the tax rate
is $1.50.-
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Page 2 Sixty Third Legislatur

We are at a critical stage as new buildings are needed, and inflation
is deterating our available funds. Some relief must be forth coming
or we will be forced to greatly increase taxes to keep our doors open.

Very truly,

J. T. Baker, Superintendent
McGregor Independent School District

JTB:na

.40



Falls City Consolidated School District 190

ANTHONY MANKA, Superintendent

P. 0. Box 68 - Phone 254-3312

Falls City, Texas 78113
June 8, 1973

Sixty Third Legislature
House of Represetntatives, Texas
Committee on Education
F.O. Box 178
Austin, Texas 7876/

Gentlemen:

Since our school district is suffering immensely due to lack of

sufficient revenue to operate efficiently and cannot provide the

quality education that the children of the district deserve, I am

very happy and eager to submit the information requested in your
letter of June 8, 1973.

The real costs of operating our school district to meet the minimum

requirements amounts to $251,970. Last year we ended up with approxi-

mately $30,000 in the red, and it cost the district approximately

$1000 in interest. Our Local Fund Assignment is hurting us terribly.

Our transportation costs are $15,253.78, and in order to operate
more comfortably our revenue needs to be increased about $5000 per
year.

The staff allocations for any school districts are inadequate if
we are to provide the type of opportunities and advantages as the

large school districts are able to do. A school district of our

size, 400 A.D.A. needs two additional staff members over what is

provided under the Minimum Foundation Program at the present time.

We wish you the best in your efforts to help us.

Sincerely yours,

Anthoy 4Manka

AM:mn



REYNOLDS W. FOSTER, PRESIDENT C. J. COPELAND
STANLEY K. HORWOOD. VICE-PRESIDENT LARRY GLASS

BILL C. HUMBLECHARLIE DAVIS, SECRETARY 1. W. TERRY
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STERLING COUNTY PUBLIC SCHOOLS

COUNTY UNIT SYSTEM
JAMES THOMPSON, SUPERINTENDENT

P. 0. Box 26 TEL. 915-378-3531
STERLING CITY, TEXAS 76951

BOBBY A. DODDS June 11, 1973 0. T. JONES
PRINCIPAL11STNESS MANA ER

Mr. Brad Duggan, Chief Counsel
Committee on Education
House of Representatives
P.O. Box 178
Austin, Texas 78767

Dear Mr. Duggan:

This is in reference to your letter dated June 8, 1973. The
following information depicts the actual fiscal breakdown
of the Sterling City I.S.D.

1. Real Costs of Sterling City I.S.D.

ADA REVENUE Total Budget
local f-eFFa ~ state

235 215,000 11,000 45,000 $8271,000
79% 4% 17%

2. Transportation System

The present transportation allowance does not come close
to meeting the actual cost. For the 1972-1973 school year, the
state transportation allowance paid only 23.6% of the actual
cost of school transportation.

3. Flexibility of Minimum Foundation Program:

This school district is a county unit and contains 914 sq. miles.
The County has values of less than 9 million and yet this
district received only $1500 to maintain and operate the school
plant.

Since this district does not meet the rigid guidelines for
MFP staff allocations, this district is forced to pay the entire
salaries for such essential personnel as kindergarten teacher,
school nurse, teacher aides, secretarial helo, and special
assignment teachers. This district does not even qualify for
one teacher per grade taught. Three years ago the district
increased the school tax rate by 75%. The rate will be
raised again for next year. Each year there is a need for
more money based on a tax structure that decreases each year.

S ncerel



NAVASOTA INDEPENDENT SCHOOL DISTRICT 192
JOHN C. WEBB, SUPERINTENDENT

PosT OFFICE Box 511

NAVASOTA, TEXAS 77868

June 11, 1973

Mr. Brad Duggan
House of Representatives
Committee on Education
Austin, Texas 78767

Dear Mr. Duggan:

The greatest problem facing the State of Texas is the crisis in public school
financing. It will be impossible for the Navasota Independent School District
to operate the minimum program now offered for the next two years with the
current level of funding. Below you find problem areas now facing our district.

1. To offer a minimum program for 1974-75 the Navasota I.S.D. would need an
additional $100,000.00, plus the 50% tax increase recently voted for building
and operation.

2. The district receives $65,000.00 in transportation funds and is currently
spending $75,000.00 plus. We are unable to find qualified drivers at the
present salary schedule and we need additional new buses. It is impossible
to operate a safe transportation program with limited fundsnow'available.

3. We do now have enought staff members to do required work. Our adminis-
trators work approximately 12 hours per day, because of the limited number of
positions funded. We are also financing locally a number of teachers in order
to meet required standards in some areas.

There is not enough flexibility within the present program.

Our district has increased tax values 50% beginning with the 1973-74 school year.
Thirty-two (32%) of the increase is for a building program and 18% for operation.
This program was voted in December 1972 and I now find that the 18% will be inade-
quate to continue even a minimum program.

I am finding that all bid items,(including paper) have increased 30% over last
year's prices. A new minimum wage law will be passed and this alone will cause
a major problem for our district.

I hope this information will be of some value.

Sincerely,

John C. Webb
Superintendent of Schools
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WEST SABINE INDEPENDENT SCHOOL DISTRICT
PRINCIPAL$ K. T. FRANKS, SUPERINTENDENT BOARD OF EDUCATION 193

kMES H. WHITTON PINELAND, TEXAS 75968 E. E. MCDONALD, PRESIDENT

HIGH SCHOOL It. G. NICHOLS, VICt-PRKSIDENT

JACK H LEATH A. G. SMITH, SECRETARY

BERT H. WAGSTAFF
LENENTARY SCHOOL

June 12, 1973

Honorable Brad Duggan, Chief Counsel
House Education Committee
House of Representatives
P. 0. Box 178
Austin, Texas 78767

Dear Mr. Duggan:

In reply to your letter of June 8, I wish to send the follow-
ing information.

Regarding transportation this district owes $6,000.00 at the
local bank. A loan made to pay back an over spend. Our
Fleet consist of eight buses which range in models from 1964
to 1970. We still owe $1,900.00 on the last two. We re-
ceive approximately $20,000.00 per year to operate seven
routes. With the new regulation the State is publishing to
comply with Public Law 89 - 564, our financial problems will
increase.

This school was integrated 1966. The Black Students live
just under two miles from the school. We must transport
them to school. It is necessary because schools are fi-
nanced on A.D.A.. Neither the State nor Federal Government
offers any support for this.

In regard to staff allocation, we are still expected to use
a C.. T. U. as Part-Time Principal. His time is being spent
with student discipline, and paper work and that portion of
the Instructional Program is hurt because of teacher absence
from the class room. We are required to have Counselling
Service in the school, but do not have 40 C. T. U. ts to
give this program full State support. The present Minimum
Foundation Program offers neither the flexibility of staff-
ing, nor a sufficient amount of personnel to meet the needs
of the students.
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PRINCIPALS K. T. FRANKS, SUPERINTENDENT

JAMES H. WHITTON PINELAND, TEXAS 75968 E. E. MCDONALD, PRESIDENT

HIGH SCHOOL 8. G. NICHOLS, VICE-PRESIDENT

JACK H. LEATH A. G. SMITH, SECRETARY

OBERT H. WAGSTAFF
ELEMENTARY SCHOOL

2

This district this year has employed personnel above the
State Allocation. We will have a deficit exceeding $20,000
which is in violation of The Education Code. It will be
necessary to raise Local Advalorem Taxes more than twenty
per cent to offset this situation, and of course no money
will be left for enrichment.

It is my candid opinion that the State of Texas should ad-
equately finance public schools or cease to call the pro-
gram a State Program. Much of the financial strain at
this time is caused by inflation, however a great deal of
it is caused by State and Federal regulations which super
impose programs and standards on local districts and at
the same time do not provide the necessary funds to sup-
port them.

Sincere ,

s anes Superi endent
West Sabine Ind. School District

KTF:lc
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HENDERSON, TEXAS 75652

June 12, 1973

Committee on Education
House of Representatives
Austin, Texas 78767

Gentlemen:

Submitted herewith is a statement concerning the finances of the Henderson Indepen-
dent School District, Rusk County, that we hope will be beneficial to you in the study
of public school finance for the State of Texas.

The Henderson ISD has a scholastic population of approximately 3400 students with
assessed values of approximately 63 million with operating costs as shown below:

Fund Title Operating Federal Debt Service
Total Budgeted $2,600,000.00 $168,000.00 $126,800.00
Per Capita Cost 765.00 49.00 37.00

The Local Fund Assignment for the school year 1973-74 has given the Henderson ISD anincrease of 47% -- or a total dollar increase of $53,165.00. This was caused chiefly
by increased mineral production in the county, but, unfortunately, the Henderson dis-trict has only 2.04% of the production within its boundaries and therefore does notshare to a large degree in the county's wealth.

It is felt it would not be wise to have even a 10 local tax increase for the currentyear in order to offset the increased LFA mentioned above. The reason for this is
that the district hopes to call a bond election in the early fall, and a tax increasenow would adversely affect that question. As a result, we are forced to cut back onthe instructional program and virtually forego badly needed maintenance and repair
on buildings and grounds.

Classroom space has become critically short because of a court ordered annexation ofan all-black district of 175 students that is 20 miles distant from the Hendersoncampuses. Additionally, two other predominately black districts were annexed bycounty board action within the past 8 years. Ten temporary or portable buildings arenow in use, and the high school campus designed for 500 students had an enrollment of778 in the year now ending.

The transportation allowance under the MFP is $81,000.00, whereas actual costs ofoperation (including warrant payments for buses) is $134,000.00. Needless to say,the district has a deficit, and we find it impossible to reduce it and maintain adecent program at the same time.

We had seen in HB 946 some relief, but with its failure we have an exceptionally bleakoutlook as of today. Help is badly needed, and your efforts are sincerely appreciatedby Board of Trustees and the Administrative Staff of the Henderson district.

Very truly yours,

H. B. cbnninaham. flmrintanr*an+
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Superintendent

ED JAMES
High School Principal

ROBERT WALDROP
unior High School Principal

BILLY JOE OLIVER
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ROBERT BOYCE
enthal Elem. School Principal
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R OBiNSON DEPENDENT SCHOOL DIST CT

WAO, TEXA 76706
Robinson Elem.

Rosenthal Elem. School:

Jure 12, 1973

Mr. Brad Duggan
House of Representatives
Texas Committee on Education
P.O. Bx 178
Austin, Texas 78767

Dear Sir,

The current operating cost of the Robinson Independent

School District is approximately $834,000.00.

Our district is very definitely in the lower 10% 
on a

per capita expense basis. We are a suburb of Waco with

absolutely no industry, city or business property, and with

lower priced housing.

Our district also includes the Downsville city 
area which

is predominately black with little or 
no tax structure.

What is difficult to comprehend, is that we are losing

$25,000 of our $34,000 Title I money next 
year, and in all

probability all of the $14,000 we receive 
under P.L. 874,

(V.A. Hospital adjacent to our district).

The 1960 census listed our district with 230 economically

deprived out of a total enrollment of 
450. The 1970 census

gave us but 45 economically deprived 
of 1500 students. In

our opinion we have well over 300 very deprived students.

How do you explain to a taxpayer that is already taxed

higher than adjacent districts (Waco, Midway, Hallsburg),

that we must raise taxes considerable just to break even

with last year's program. Losing $40,000.00 plus the overall

increase in cost of supplies will dictate a tremendous 
tax

increase.

11
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Superintendent

ED JAMES
High School Principal

ROBERT WALDROP
junior High School Principal

BILLY JOE OLIVER
5inson Elem. School Principal

ROBERT BOYCE
enthal Elem. School Principal

ROBINSON IN.EPENDENT SCHOOL DISTRICT

k< 0QO WESt iN DAL t IVE 

TEXAS 76706

Our district is not air conditioned. We pay state
minimum salaries, and employ no personnel over state.

We can hardly afford a two year wait under the conditions
listed above. Especially, when adjacent districts are air
conditioned, paying higher salaries, and are more or less gold
plated.

Your help is greatly appreciated.

Sincerely,

Wm. C. Bradley, Jr.
Supt. of Schools

WB:bw

197
PHONES:

Superintendent: 662-0194

High School: 662-1464

Junior High School: 662-0491

Robinson Elem. School: 662-0251

Rosenthal Elm. School: 881-1701

40
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Superintendent

June 8, 1973

Sixty ThirdLegislature
House of Representatives
Committee on Education
P.O. Box 178
Austin, Texas 78767

Gentlemen:

This is in response to your letter of June 8.

Our school district comprises most of Falls County east
of the Brazos River, 314 square miles, and includes Marlin,
the county seat. In our county the ratio of dependency - the
very young and the very old - compared with the rest of the
population is quite high; over 80 compared with a Texas ratio
of 62. An unemployment rate, 7.2, also indicates a significant
problem; this rate is nearly double the Texas average. Just
over 15% of all children in the county under 17 years of age
are being supported with welfare funds.

Enrollment in our district is approximately 2300 pupils
per year. During the past seven years the district has gone
through a complete re evaluation by a firm outside the district,
two tax increases and a building program to up-date the physical
plant; a move long over due.

We operate twelve bus routes and have managed to finance
our transportation fairly well on state allocation due to low
salaries to drivers and having our own bus mechanics to make
most repairs. However, with cost increases in this area, par-
ticularly gasoline, it is doubtful that we can continue to make
ends meet in financing our transportation. Too, additional
safety requirements and increased cost of buses are adding to
the problem.

Our district operates basically on the Minimum Foundation
program. With the large percentage of deprived students in the
district, we have received substantial help from federal sources
over the past few years but we are faced with a cost of some
$45,000 in this area for the coming school year, 1973-74. The
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Sixty Third Legislature
Page 2
June 8, 1973

direction of education over the nation and our state is toward
more individualization in instruction and greater accountability,
both of which require more expenditures for instructional sup-
plies and materials and more personnel. The administrative duties
and paper work of the district continue to increase each year, but
little has been done to provide districts with funds for additional
personnel to meet these increases.

All our costvcontinue to rise; as an example this school year
we have been paying 72 per ream for duplicator paper and our
supplier has already indicated that the cost for 1973-74 will
probably be $1.00 per ream. Most of our auxiliary employees are
paid the minimum wage and it appears likely that the federal
government will increase the minimum wage to $2.00 or $2.20 per
hour. We have had problems with our janitorial/custodial services
and after checking with commercial janitorial services firms, with
surveys by these people and by personnel from the School Plants
Division, Texas Education Agency, we have determined that an in-
crease in cost of these services of 30 to 40 thousand dollars
would be necessary in order to have our buildings kept adequately.

We are just beginning preparation of our budget for the
1973-74 school year, but it is quite clear that our district will
have to increase taxes locally or be forced to cut back drastically
in present expenditures.

If our schools are to operate and furnish an adequate educa-
tional program, it is very doubtful that some remedy from the state
level can be delayed for two years.

Sincerely yours,

Gray, Jr.
Superintendent

SG:lp



COUNTY SUPERINTENDENT OF
PUBLIC INSTRUCTION

TAYLOR COUNTY

ABILENE, TEXAS 79602

June 11, 1973

Mr. Brad Duggan
Sixty Third Legislature

House of Representatives, Texas

Committee on Education
P.O. Box 178
Austin, Texas 78767

Dear Mr. Duggan:

In reply to your letter under date of June 8, 1973, I wish to submit

the following information:

1. The average local maintenance school tax effort toward the

annual school budget is more than 40% of said budget for

the following CSDs: Wylie CSD, Buffalo Gap CSD, Butterfield

CSD and Hamby CSD. These districts need more state aid.

2. Three schools operate school buses and funds are disbursed

through the approval of the Taylor County Board of School

Trustees. It is almost impossible to secure qualified bus

drivers at present salaries. It is also difficult to pay the

repair bills on buses when the need arises. As long as the

purchase price of new school buses continue to mount from

year to year, the only hope in getting a new bus is to sup-

plement transportation funds with local maintenance funds.

3. The Co-Op Special Service Teacher and the Co-Op Supervisor

services would be improved if a less number of CTUs were

required. The small school districts need secretarial help.

Yours truly,

Clive Pierce

Taylor County School Superintendent

CP:cm
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SWEETWATER TEXAS
June 12, 1973

{r. P. E. Hutchinson, Director
Division of Finance
Texas Education Agency
201 East Eleventh Street
Austin, Texas 78701

Dear Mr. Hutchinson:

We are concerned about the Local Fund Assignment to the Divide Rural High
School District, Nolan, Nolan County, Texas, which will mean an increase
of some 20.7% in local taxes for 1973-74 school year.

Here are some pertinent facts we would like to point out to you:

1. No manufacturing
2. Mineral production decreased from 1,846,970 %O 1,518,330 in 1972
3. No payrolls to speak of except school personnel
4. Income almost exclusively from farms, ranches and oil
5. Two successive crop failures
6. District valuations have been raised by boards of equalization

from 2,722,489 in 1969 to 3, 803,678 in 1971 and will have to
be approximately 4, 193,696 in 1973, in order to meet Local
Fund Assignment requirements

7. Percent delinquent - very small, mostly on personal property
8. No bonded indebtedness, local bank operating loan 07,000.00
9. Sparsely settled, 184 square miles - A.D.A. 1972-73 - 69$

10. Not located in such a way that consolidation would not work
a hardship on most of the students, regardless of school or
schools joined

11. People have cooperated wllingly in across-the-board percentage..
wise raises in taxes

12'. They are proud of the long record of achievement made by this
school and are loathe to lose it even though it is small. The
physical plant and facilities are modern, sufficient and up to
date. There is, however, a breaking point in ability and
willingness to accept further tax burden

~ ~ ~ e
' A
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Mr, P. E, Hutchinson,

It seems to us that the poorest district in the county has been penalized

because of the prosperity of the rest of the county. tI there any recourse

for relief? We would appreciate any suggestion you might be-able to IuLke.

RespectfullY

iMay thrie - President
Divide School Board

Paul Cain - President
Nolan County School Board

Ii. D. Norris
County Superintendent

cc: Governor Dolph Briscoe
Fir. Leon Graham
Mr. L. P. Sturgeon
Representative Elmer Martin

Ropresentative Dan Kubiak

HDN/mt
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