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 This study seeks to advance the understanding of appellate promotion in the 

senior judiciary of Great Britain. It describes the population and attributes of judges who 

served in the British High Courts, Court of Appeal, and Appellate Committee of the 

House of Lords (i.e., Law Lords) from 1850 to 1990. It specifically builds upon the work 

of C. Neal Tate and tests his model of appellate recruitment on a larger and augmented 

database. The study determines that family status, previously asserted as having a large 

effect on recruitment to the appellate courts, is not as important as previously believed. It 

concludes that merit effects, professional norms, and institutional constraints offer 

equally satisfactory or better explanations of appellate recruitment patterns. 
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CHAPTER 1 
 

INTRODUCTION 
 

It has been said that these days any Tom, Dick, or Harry can be an appellate judge 

in England, at least if the “Tom, Dick, or Harry” are:  Senior Law Lord Thomas Henry 

Bingham, Law Lord Richard Rashleigh Folliott Scott, and Lord Chief Justice Harry 

Wolfe. Since 1850, fewer than three hundred individuals -- all but five of them men -- 

can claim the distinction of having been appointed to an appellate bench in the English 

senior judiciary. These individuals are the crème de la crème, the elite of the elite in the 

English legal system. It is the purpose of this dissertation to explore the path of judicial 

recruitment to the senior appellate courts of England, and help explain why these 

particular individuals reached the courts that make the law that governs England and has 

influenced common law legal systems throughout the Western world.  

Specifically, my intent is to expand and extend the work of Tate (1992, 1975) in 

this field. I do this by significantly expanding the database of personal attribute 

information collected on the British senior judiciary, and greatly reducing measurement 

error in what has previously been collected. I can therefore describe the personal 

attributes of members of the English senior judiciary to an unprecedented degree, and can 

better demonstrate how those attributes have changed over the past century and a half. I 

also test Tate’s model of appellate recruitment using the augmented and expanded 

database to determine whether it operates as originally thought. It is the thesis of this 

paper that family status, previously asserted as a major factor in explaining judicial 

promotion to the appellate bench, while important, is less helpful in explaining promotion 
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than previously thought. Rather, institutional norms and merit (or at least perceived 

merit) are at least as helpful in explaining appellate promotion as family status. 

The Importance of Studying the Senior British Judiciary 

It remains common for American judicial opinions to reference such venerable 

English sources as Blackstone’s Commentaries on the Laws of England, the works of Sir 

Edward Coke, and the teachings of the Magna Carta.1 Thus, English common law 

remains an enduring legacy in American jurisprudence and no doubt in many other 

countries throughout the world which inherited a legal system from Britain. 

Yet, little systematic study has been undertaken of the judges of the British 

judiciary responsible for creating much of the common law we recognize today, and even 

less of the system which brought those judges into office. In fact, the British judiciary 

remains under-studied as a whole, particularly when one compares it to the extensive 

study undertaken of the American judiciary, and in particular the United States Supreme 

Court. This may be due to the long-held perception, persistent in much of the world (and 

particularly England), that judges are impartial arbiters of the law who mechanically 

apply the law to the facts of a case, uninfluenced by their personal policy preferences. 

The British courts, in particular, have been viewed through such a legalistic lens, and any 

policymaking role for the courts has been largely ignored or denied. In has commonly 

been asserted, for example, that Britain has a system of parliamentary sovereignty and 

British courts lack the power of judicial review over acts of Parliament. That is, a British 

                                                 
1 A Lexis search reveals that in the last ten years alone the United States Supreme Court cited William 
Blackstone’s Commentaries On The Laws Of England (c. 1765) in sixty cases and referred to Magna Carta 
a dozen times. Citation to English authority is not limited to the U.S. Supreme Court. During the same 
period, .the Texas Supreme Court has felt the need to discuss English common law in more than a dozen 
published opinions. 
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court may not declare an act of Parliament “unconstitutional.” Without the power of 

judicial review, the power of British courts to influence public policy frequently has been 

viewed as inconsequential, and the study of the British courts limited to pre-behavioralist 

notions of reading rules and statutes. 

It was not always the case that the British judiciary was viewed as such a benign 

institution, however. The chastened status of the British courts is in some measure 

attributable to a reaction against politicization of the judiciary in the nineteenth and early 

twentieth centuries (Jackson 1967, 292). And recently, there have been stirrings of a 

resurgent policymaking role of the British judiciary. Increasingly, the British judiciary 

appears to be willing to inject itself into policy disputes and challenge governmental 

decisions (Kritzer 1996).  Additionally, international agreements covering European 

affairs have begun to alter the judicial landscape in Britain. The European Court of 

Justice, unburdened by notions of parliamentary sovereignty, has not hesitated to declare 

British governmental policy illegal under the law of the European Union. It remains to be 

seen whether this portends a more activist role for the British courts generally, perhaps 

using international agreements to declare governmental action illegal which previously 

would have been accepted by the courts without question. 

Whatever the reason, the failure of social scientists to focus more intently on the 

British judiciary is an unfortunate oversight. For if one accepts the premise, which may 

hardly be gainsaid today, that judges are political actors and courts are policymaking 

institutions, then the personal attributes of judicial policymakers are of inherent interest 

to social scientists, both as political elites and as potential predictors of decision making. 

It stands to reason that recruitment patterns which choose some attributes over others will 
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influence the type individuals who fill available judgeships, and thereby also influence 

public policy. Given the important role English common law has played, and continues to 

play, in Western civilization, it is but a short step to observe that recruitment patterns of 

the higher British courts have had an enduring impact on public policymaking around the 

world. As British courts have dared to venture further into policymaking roles previously 

reserved to Parliament, particularly as the country moved to adopt the European 

Convention on Human Rights as part of British law, the judges who occupy the senior 

judiciary, and the process by which they are appointed, has come under increasing 

scrutiny. The current study should help further research in this under-explored area. 

This study explores recruitment patterns in the British appellate judiciary over a 

longer period and with greater detail than has previously been undertaken. It reviews the 

make-up and personal attributes of the judges of the senior appellate courts for a period 

of some 140 years, from 1850 to 1990. The analysis includes data on all judges who 

served in the superior British courts since 1850 who obtained a superior court 

appointment by 1990. Using the personal attributes of individual judges, I will test Tate’s 

(1992) promotion model on the augmented and expanded database, and analyze the 

extent to which it explains, or fails to explain, appellate recruitment throughout this time 

period. I also hope to offer additional insight as to the characteristics which have lead to 

the appointment of judges to the two highest appellate courts in the British judicial 

system, the Court of Appeal and the Appellate Committee of the House of Lords. 

The following chapters will first explore the theory underlying Tate’s model of 

appellate recruitment and the relevant literature in the field. The next chapter will provide 

an overview of the British court system and describe the attributes of both the promoted 
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(i.e., appellate judges) and the non-promoted judges. I will then provide a short chapter 

on interviews conducted with British judges and other members of the British legal 

community in 2000 and 2001. The following chapter will describe the data collected for 

the model that will be tested in the penultimate chapter. Finally, I will conclude with 

what was learned. 



 6 

CHAPTER 2 

APPELLATE RECRUITMENT LITERATURE REVIEW AND THEORY 

The Theory 

There is a considerable body of literature in political science, and in the subfield 

of judicial politics particularly, which uses social background or other personal attributes 

of policymakers to explain behavior and decision making.2 This is in part due to necessity 

and convenience (i.e., the availability of data), and in part grounded on a theory that 

socialization influences decision making (Tate & Handberg 1991, 1). No one suggests of 

course that a judge or other policymaker makes a decision “because that person is black, 

female, Catholic, Democratic, old, Harvard educated, in solo law practice, and so forth” 

(Segal & Spaeth 1993, 231). Rather, social background factors are thought to be 

sufficiently close proxies of difficult to measure attitudes and values that affect behavior 

(Segal & Spaeth 1993, 231, Tate and Handberg 1991, 1). Implicit in the use of social 

background models is a three-step chain of causation: 1) social attributes, ascriptive or 

acquired, influence one’s attitudes; 2) attitudes influence decision making; and 3) these 

processes apply to political actors (Segal & Spaeth 1993, 231). In other words, social 

background factors serve as clues to those life experiences which it is thought mold a 

decision maker’s perspective and attitudes (Tate and Handberg 1991). 

Social background models are not without their detractors. They are criticized as 

both atheoretical and poor predictors (Segal & Spaeth 1993, Achen 1992). Additionally, 

much concern has been expressed as to whether social attribute models are time bound, 

particularly with respect to judicial decision making (Ulmer 1986). The most ardent 

critics of demographic data have argued that “[w]hen researchers are being theoretically 

                                                 
2 For a collection of references to such work in the judicial field, see Segal and Spaeth (1993, 231-32). 
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serious demographics should be discarded” (Achen 1992, 198). While more sanguine 

concerning the use of social background data, Timpone (1998) cautions that 

“demographic variables are often messy proxies that tap many different factors” (1998, 

66). 

Proponents of personal attribute models claim significant success in predicting 

judicial decision making based on social background variables (Tate & Handberg 1991; 

Tate 1981). Segal and Spaeth acknowledge Tate and Handberg’s 1991 study as the best 

of the social background work on the U.S. Supreme Court (1993, 232). While Segal and 

Spaeth continue to decry the ability of social background models to explain behavior, 

they do acknowledge the ability to predict behavior using personal attributes (ibid). 

Tate and Handberg (1991) directly confront their critics’ claims that social 

attribute models are atheoretical and time bound. First, they argue that the underlying 

assumptions of social attribute models should lead one to expect that they are time bound, 

since such models “reflect politically relevant social structures and society-wide process 

of social and political change” (461). To be forewarned is forearmed, thus allowing the 

researcher to build a personal attributes model of decision making that is less time bound 

than would otherwise be expected (ibid). Thus, these researchers use personal attributes 

that are closely associated with social cleavages that are generally recognized as shaping 

partisan politics in Western industrialized nations, such as social class and religion (464). 

To those they add theoretically grounded career experiences, which should act as 

socializing factors (ibid). Tate and Handberg conclude that their empirical analysis of 

U.S. Supreme Court decision making for a seven-decade time span demonstrates the 
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success of building personal attribute models which are both robust predictors and 

theoretically grounded models (461). 

More recently, Timpone (1998) undertook a similarly theoretically based 

approach to demonstrate that certain demographic variables (home ownership, marital 

status, church attendance, group membership, education, and income) are empirically 

related to social connectedness, and may therefore be useful in understanding political 

behavior (63). Timpone further noted that the demographic data can appropriately be 

used in social science models to control for like factors, such as common life experiences 

(54-55). The use of descriptive data to represent external forces that operate 

demographically, and to represent underlying attributes, is more ambitious, but 

nonetheless proper with sufficient attention to theory (Timpone 1998). 

In the present study, we depart from the usual approach in the judicial subfield of 

using personal attribute models to explain judicial decision making. Instead, personal 

attributes are used to test a model of judicial promotion, i.e., appellate recruitment. In this 

instance we have but one primary decision maker of interest, the Lord Chancellor. 

Although the Lord Chancellor’s formal role is to “consult” with the Prime Minister 

regarding senior judicial appointments, none of the literature suggests that the Prime 

Minister takes an active role in ordinary appellate appointments (although there is some 

indication the Prime Minister may be active in choosing the highest ranking division 

heads) (Griffith 1997, 9-10). Nor does the Lord Chancellor’s staff appear to be 

particularly involved in the decision making process, at least at the appellate level The 

Lord Chancellor’s Department does have a Permanent Secretary and civil service staff 

who play a role in making “soundings” of the Bar and senior judiciary regarding potential 
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appointees, and may otherwise advise the Lord Chancellor on his judicial appointments 

(Griffith 1997, 8). Again, however, there is no suggestion that the staff plays a significant 

role in senior level appellate appointments. Primarily, it is the Lord Chancellor himself 

who is responsible for making appellate appointments. It is in fact the lack of any 

appreciable delegation of this authority that is one of he more striking features of the 

appointment process. 

Thus, a personal attributes model would necessarily assume that the attributes of 

the appointed judges capture salient features of the appointing officer’s (i.e., Lord 

Chancellor’s) decision making process. This represents a leap from the usual use of 

personal attributes in decision making. In the studies discussed above, it was the political 

actor’s own attributes that were theorized as representing the underlying forces 

influencing the same actor’s decision making. It may well be the case that one should not 

expect personal attributes to tap the decision making process of appellate recruitment in a 

similar manner to judicial decision making. 

In his two studies applying personal attribute models to appellate recruitment, 

Tate (1992, 1975) does not acknowledge this distinction. He is somewhat elliptical as to 

how the underlying forces are presumed to operate. He does state that “[i]t seems 

plausible to suggest that if possession of some of a desirable attribute will win a barrister 

an appointment to the High Court, then possession of more of the attribute may win him 

an appointment to the Court of Appeal or even the House of Lords, or, more likely, a 

promotion from the High Court to those appellate courts” (1992, 253). Indeed, it does 

sound plausible, but why that is so is less clear. 
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First, one must deal with what is the “more.” Both journalistic accounts and prior 

research indicate that senior members of the judiciary are typically Oxbridge graduates 

(from a limited set of prestige colleges), who have elite “public” school backgrounds 

(also limited to a few of the most prestigious), and are drawn from the ranks of a limited 

pool of elite QC barristers (Darbyshire 2001, 271, Griffith 1997, 18-22, Tate 1992, Tate 

1975). The common characteristics among these background traits are first, a decidedly 

upper class bias, and second, achievement in the practice of law, and in particular, 

advocacy. It is often assumed as well that these two factors – upper class and success – 

are related, for traditionally a barrister is forced to weather very lean early years before 

eventually finding success (Griffith 1997; Tate 1992). The financial resources of an upper 

class background allow the new barrister to more readily absorb the lean years than a 

lower class counterpart.  

Therefore, while it is not possible to have, say, more attendance at a certain 

school, it is possible to have more upper class characteristics. To that end, in developing 

what I refer to here as the Family Status Promotion Model, Tate (1992) utilizes a family 

status index which increases with family prominence. A select list of elite public schools 

(i.e., the Clarendon schools), as well as a group of “prestige” Oxbridge colleges, are 

added to the model as indicators of attributes that may capture the highest levels of 

prestige. 

Tate also does not ignore professional success in its own right, whatever early 

advantages a barrister may or may not have in his upbringing. It is widely accepted that 

age may be a rough proxy for certain experiences brought to the bench (Brace and Hall 

1997). It follows that the achievement of key career goals at early ages are likely to be 
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recognized as indicators of a successful career. The age at which a barrister takes silk 

(i.e., becomes a senior barrister known as a “QC” or Queen’s Counsel), is one such 

important mile mark, which is widely recognized in the British legal community as a 

badge of success (Tate 1992). This view was widely supported among those I interviewed 

for this research. Thus, Tate includes in his model the age at which a future judge 

becomes a QC as an attribute of success: the earlier the age, the more success.  

Next, we must determine the primary decision maker who must be swayed by 

taking note of the “more.” Presumably, this is the Lord Chancellor, since it is the Lord 

Chancellor who will award the “win” by recommending the appellate appointment to the 

Prime Minister. Of course, what makes Tate’s entire notion so imminently plausible is 

that the senior judiciary has always been made up of a homogenous elite group, whose 

ranks are filled by the highest law officers of the Government and the elite of the 

practitioners, the QC barrister. Furthermore, the Lord Chancellor invariably shares these 

same characteristics, since he is by definition the highest of the law officers, and is 

usually a QC as well. 

The Lord Chancellor is also a political appointee serving at the pleasure of the 

Prime Minister. As such, one would expect him to be risk adverse in exercising his 

appointment authority. Furthermore, the British judiciary is frequently characterized as an 

inherently conservative institution (in the non-partisan use of the term) which is usually 

supportive of the status quo and deeply resistant to change (Griffith 1997, 7-8). 

It seems likely therefore that persons who have similar attributes to those judges 

previously appointed would represent “safe” choices for the Lord Chancellor. In the 

words of the Lord Chancellor’s Permanent Secretary, ”[Judicial appointments] is not . . . 
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a field in which it is very safe to indulge the luxury of experiment beyond a certain point” 

(HA Comm. 7). It is not inconsistent that these same attributes would also be associated 

with quality (or perceived quality) appointments. The British judiciary has a reputation as 

a much revered institution, with many high quality judges. Accordingly, it is reasonable 

to expect that the social background attributes being measured are capturing the Lord 

Chancellor’s decision making process of appointing a safe, quality appointment. 

This may raise the question whether “safe” is viewed in the sense of what is 

politically safe, or whether safe is viewed in the more general context of simply 

replicating what appears to have worked in the past. It would be appropriate therefore to 

investigate whether ideological compatibility or other uniquely shared characteristics 

between promoted judges and the Lord Chancellor can be correlated with advancement to 

the appellate bench. Certainly in the modern era the conventional wisdom is that partisan 

politics is not a significant factor in judicial appointments (a concept which the American 

observer naturally finds difficult to accept) (Griffith 1997). Even if such hypotheses are 

falsified the negative findings would have significance, and given the theoretical 

underpinnings of the model tested here, such hypotheses are worth exploring.  

Similarly, it is worth exploring any characteristics shared by unsuccessful 

appointees to determine whether the Lord Chancellor attempts to avoid appointees 

sharing these attributes. It may be that negative experiences with partisan political 

appointees may help explain why, if it is true, that the Lord Chancellor’s ideological or 

partisan bias does not play a significant role in the appointment process. This would be 

consistent with the underlying theory of making safe appointments. 
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In should be noted that Griffith (1997), the leading British authority on the 

politics of the British judiciary, has a harsher and more succinct critique of the 

appointment process. He attributes the homogeneity of the senior judiciary as a 

combination of the financial barriers to entering the profession of barrister, as well as 

racial and sexual discrimination within the profession (21). He opines, “Judges are 

appointed and promoted by the most senior judge, advised by other senior judges. The 

system is self-perpetuating and it would be remarkable if the products were not 

homogenous” (22). 

Nonetheless, Griffith’s view is not inconsistent with the theoretical process 

described above. Whether the appointment to the senior judiciary of barristers who share 

similar social backgrounds is consciously discriminatory, or a function of institutional 

norms and a limited applicant pool, the decision making process, at least as far as the 

personal attributes model is concerned, is essentially the same. The discriminatory choice 

(to use Griffith’s term) is still the “safe” choice for a political appointee who heads an 

institution dedicated to the status quo. 

Finally, it is worth noting that even if social background attributes were 

determined to affect judicial and promotion decision making not at all, that would still be 

insufficient grounds for not collecting and analyzing the social background data obtained 

for this study. The judges whom I interviewed unanimously disclaimed any link between 

social background and judicial decision making. Yet they readily acknowledged that 

systematic class bias, or perceived bias, in the appointment process will erode the 

legitimacy of the courts as an institution. As one judge put it, “It is the difference between 

a benevolent dictator and democratic representation.” Both the dictator and the 
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representative may reach the same decision, but whether the decision will be accepted by 

those affected is a different issue. The legitimacy issue (or what legal ethicists may refer 

to as “the appearance of impropriety”) therefore presents another basis for investigating 

whether family status can be shown empirically to affect the process of judicial 

promotion. 

The Literature 

As noted, this study specifically builds on Professor Tate’s two prior articles on 

the subject, Paths to the Bench in Britain: A Quasi-Experimental Study of the 

Recruitment of a Judicial Elite (1975). and Recruitment to the British Appellate 

Judiciary, 1876 – 1972: Causal Models (1992). The first article endeavors to provide a 

descriptive account of key attributes of the senior British judiciary from 1876 to 1972. 

The article further explores how variation in those attributes between promoted and non-

promoted judges may help explain recruitment to the appellate courts.  

 In the second article, Tate uses the same data to build a causal model of 

appellate recruitment. Tate develops and tests a model based on personal attributes of 317 

superior court judges serving during the relevant time period. As with the prior article, 

Tate utilizes a quasi-experimental research design which matches similar groups, 

promoted and non-promoted elite judges. All such judges share many common 

characteristics, such as belonging to a family of high social standing, being a prominent 

barrister, and benefiting from a prestige education. Tate, however, attempts to isolate 

those factors that “determine why some of these persons are recruited to the top two 

ranks of the judicial hierarchy while the others are not” (253). The non-promoted group is 
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therefore viewed as the “control” group, and appellate promotion is the dependent 

variable. 

As noted above, Tate plausibly theorizes that “if possession of some of a desirable 

attribute will win a barrister an appointment to the High court, then possession of more of 

the attribute may win him an appointment to the Court of Appeal or even the House of 

Lords, or, more likely, a promotion from the High Court to those appellate courts" (253). 

Based on suggestive relationships from the prior study, Tate develops several hypotheses 

for testing, which are discussed below. Tate then constructs a causal model which 

purports to document surprisingly large effects on appellate recruitment based on the 

judge’s family social status.3 Tate acknowledges, however, that the tested model, “while 

worthy of scholarly attention, leave much of the variance in recruitment to be explained,” 

265) and urges further work to advance his own. The current study is intended to be such 

an advancement. 

Tate’s work builds on a thin body of British judicial recruitment literature, little of 

which is empirical. Typical of this literature is Coldstream (1959), an impressionistic 

essay which assures the reader that judicial appointments to the superior courts are 

carefully selected from the most prominent of barristers and partisan politics play no part 

in selection. Similarly, Lord Goddard (1959, 131), a former Chief Justice of England, 

recounts the qualities one must possess for judicial appointment as “a lawyer of 

reasonable capacity,” “a man of even temper,” “one who can be trusted to display and 

continue to display courtesy to the litigants and the bar,” a man not without “a sense of 

humor,” the “ability to keep reasonably silent while trying a case,” and finally concludes, 

                                                 
3 This model will be referred to in this paper as the Family Status Promotion Model. 
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“in short, . . . [the candidate] should be a gentleman.”  While such pieces may provide 

inspiration for deriving hypotheses for empirical examination, they do little in themselves 

to advance scientific understanding of judicial recruitment. 

This is not to say there has been no prior empirical examination of British judicial 

recruitment. Tate in fact credits Morrison’s (1973, 70-91) examination of the social 

background characteristics of superior court judges serving in 1970 and Blom-Cooper 

and Drewry’s (1972) study of the House of Lords. A now dated piece from The 

Economist (1956) on the social background of the senior judiciary also provides helpful 

data. 

Nor does this exhaust the available empirical work. For example, Duman (1973) 

provides an interesting, if methodologically simple, comparison of the change in 

occupational backgrounds of the English judiciary between 1770-1790 and 1855-1875. 

Duman notes a discernible shift in social origins of judges, and the bar generally, from a 

landed class to a professional class of lawyer-barrister. Duman tentatively concludes this 

shift represents “an early sign that the old elite was relinquishing its position of 

leadership in English society” (363). 

While a limited amount of other empirical work exists, the overall volume 

remains sparse, particularly when compared to the judicial recruitment literature 

examining the American judiciary. In order to place judicial recruitment patterns in 

Britain in comparative context, it may be instructive to briefly examine recruitment 

literature from other judicial systems, and to explain why the judicial recruitment 

literature focusing on the United States is frequently not generalizable to the British 

judiciary. 
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 The Comparative Context:  Recruitment and selection research has occupied a 

central place in the study of American judicial politics for several decades (Slotnick 

1988, 317). Descriptive studies abound cataloging the personal attributes of federal court 

judges.4  Nor, as with so many other areas of American judicial studies, has the focus 

remained fixated on the United States Supreme Court. Every level of the federal courts 

has been analyzed, with even federal magistrates receiving attention. (See Smith 1987). 

The numerous federal district court appointments made during the Carter, Reagan-Bush, 

and Clinton administrations have generated several articles comparing the different 

attributes of district court appointees, and the make-up of the circuit courts of appeal have 

received ongoing attention as well.5 

Underlying this activity is the premise that “the decision as to who will make the 

decisions affects what decisions will be made” (Slotnick 1988).6  Certainly the dominant 

model of judicial decision making, the attitudinal model, assumes that different 

appointments will lead to different judicial decisions depending on the ideology of the 

appointed judges (Segal and Spaeth 1993). Thus, much of the American recruitment 

                                                 
4 Goldman’s several studies on the characteristics of district court appointees is an obvious example. See 
Goldman, Characteristics of Eisenhower and Kennedy Appointees to the Lower Federal Courts, 18 
Western Political Quarterly 755 (1972); Johnson and Nixon Appointees to the Federal Lower Courts, 34 
Journal of Politics (1972); Carter’s Judicial Appointments: A Lasting Legacy, 64 Judicature 344 (1981); 
Reaganizing the Judiciary: The First Term Appointments, 68 Judicature 313 (1985); Reagan’s Second 
Term Judicial Appointments: The Battle at Midway, 70 Judicature 324 (1987); Judicial Selection Under 
Clinton: A Mid-Term Examination, 78(6) Judicature 176 (1995). 
 
5 Examples include:  Slotnick, Lowering the Bench or Raising it Higher?: Affirmative Action and Judicial 
Selection During the Carter Administration, 1 Yale Law & Policy Review 270 (1983); Fowler, Judicial 
Selection under Reagan and Carter: A Comparison of Their Initial Recommendation Procedures, 67 
Judicature 265 (1984); Walker and Barrow, The Diversification of the Federal Bench: Policy and Process 
Ramifications, 47 Journal of Politics 598 (1985); Davis, President Carter’s Selection Reforms and Judicial 
Policymaking, 14 American Political Quarterly 328 (1986). 
 
6 Slotnick of course is quoting Peltason, from Federal Courts in the Political Process 29 (New York: 
Random House, 1955). 
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literature focuses heavily on the impact of party identification and political ideology in 

explaining judicial recruitment. Implicit or explicit in the analysis is that ideology, or 

attitudes, impacts judicial decision making. Much of the recruitment literature is bound 

up in the impact of judicial selection to the greater issue of judicial decision making.   

 For example, in Segal and Spaeth’s classic work, The Supreme Court and the 

Attitudinal Model, 7 the authors’ devote a chapter to “Staffing the Court,” primarily as a 

prelude to the decision making chapters (Segal and Spaeth 1993, 125-159). They 

conclude that although they cannot predict nominees with accuracy, they can predict the 

ideology of the nominees. “In short, that ideology will be a function of the President’s 

ideology, the ideological composition of the Senate, and the ideological makeup to the 

Supreme Court” (Ibid, 159). Ideology, they find, is central to both the president’s 

selection and the Senate’s confirmation (Ibid). 

 Segal and Spaeth note, however, that both presidents and senators have multiple 

goals which they attempt to satisfy with nominees. “Simple partisanship,” they 

acknowledge, “paints an incomplete picture” (Ibid, 127). In addition to ideological 

compatibility, patronage also is an important consideration. In some instances, patronage 

may be more important than ideology (Ibid, 159). Furthermore, some presidents are more 

ideologically motivated in their selections than others. Therefore, for example, Tate and 

Handberg (1991), in developing their personal attributes model of Supreme Court 

decision making, incorporate an index of the appointing President’s intentions, which 

                                                 
7 Selected other examples include:  Hensley and Smith, Membership Change and Voting Change: An 
Analysis of the Rehnquist Court’s 1986-1991 Terms, 48(4) Political Research Quarterly 837 (1995); Baum, 
Membership Change and Collective Voting Change in the United States Supreme Court, 54(1) Journal of 
Politics 3 (1992); Roland, Carp, and Stidham, Judges’ Policy Choices and the Value Basis of Judicial 
Appointments: A Comparison of Support for Criminal Defendants among Nixon, Johnson, and Kennedy 
Appointees to the Federal District Courts, 46 Journal of Politics 886 (1984). 



 19 

captures whether the President is ideology conscious in making judicial selections (1991, 

465-67). A President for whom factors other than ideology are more important is scored 

in between ideologically conscious conservative and liberal presidents. The influence of 

non-ideological factors, such as patronage, becomes even more important when one 

broadens the examination of the selection process to included lower federal court 

appointments, and factors such as Senatorial courtesy must also be considered.  

 Additional factors that influence Supreme Court (and likely other) nominations 

include the political context at the time of appointment, such as the popularity of the 

appointing President, whether the President is of the same party as the nominee, when the 

appointment is made during the President’s term(s), and interest group mobilization, 

among others (Segal and Spaeth 1993, 144-159). Even personal friendship with the 

President has been cited as a significant factor in nominations, particularly Supreme 

Court nominations.  

 All these factors influence either the likelihood of nomination in the first instance 

and/or Senate confirmation. Interest group mobilization, for example, greatly influences 

Senators to oppose nominations they might otherwise accept. Presidents fare better in 

thwarting partisan opposition when their approval rating is high, particularly when the 

Senate is held by the opposite party. Additionally, “lame duck” selections, such as those 

late in the second term, fare worse than earlier appointments. 

 An additional research emphasis in American literature focuses on the effect that 

various types of selection systems, such as appointive, elective, and mixed systems, have 

in influencing the type of individual recruited to the bench. Much of this work includes 
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the study of state judicial systems, since the states present a ready variety of judicial 

selection systems. (Sheldon and Maule 1997), (Aspin and Hall 1994) 

 Many of the factors used to examine the American experience are unsatisfactory 

when applied to judicial recruitment patterns in Britain. Many of the variables used for 

American studies are either absent in the British context or difficult to discover or 

quantify systematically. First, of course, the institutional context is different. British 

appointments are in fact “appointees,” not “nominees.” There is no Senate Judiciary 

Committee or other confirmation process that must approve judicial appointments. Such 

vetting as exists is done privately by the Lord Chancellor or his staff. Once the selection 

is made (and approved by the Prime Minister), the Lord Chancellor simply makes the 

announcement and the matter is concluded. There is no “ratification” by Parliament. 

Moreover, the Lord Chancellor and Prime Minister are invariably part of the majority 

party in Parliament since the Government is (ordinarily) formed by the majority party. In 

the modern era, the majority party in Parliament has also enjoyed an absolute majority. 

Additionally, there are no term limits for the Prime Minister or Lord Chancellor, so the 

“lame duck” effect noticeable for Presidential appointments is not an issue. 

 Second, judicial appointments rarely invoke any organized response by opposing 

political parties. The partisan battles which have increasingly developed over judicial 

appointments to the federal bench in the United States have been absent in the United 

Kingdom. This may be because a political consensus endures that the judiciary should be 

“removed” from partisan politics. It may also be the product of a rational desire of 

opposition parties not to expend political capital or resources opposing an appointment 

when there is no opportunity or institutionalized method of expressing effective 
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opposition. Additionally, there is no history of such opposition being a salient issue to 

party identifiers. Although the professional qualifications of a particular appointee may 

be questioned from time to time, rarely does this come in the form of an organized 

partisan attack. Exceptions may occasionally arise for nominees to certain high profile 

positions, for example the Lord Chief Justice or Master of the Rolls. For ordinary judicial 

appointments, however, even including the Law Lords, there is rarely any partisan 

comment of significance. By contrast, in the United States partisan splits now routinely 

occur not only for Supreme Court nominees, but for many Circuit Court and even District 

Court nominations. Moreover, in the United States an objection to the appointee’s 

qualifications is invariably little more than a disguised partisan attack, with opponents 

and proponents clearly identifiable along party and ideological lines (Chio and Gulati 

2004, 300-02).8  

 In the modern era, when a judicial appointment is criticized in Britain, it is more 

likely to be a general criticism of the lack of diversification rather than a specific attack 

on the views or qualifications of the individual appointee (i.e., another male, public 

school, Oxbridge educated, practicing barrister, rather than a woman, a solicitor, non-

Oxbridge educated, or other non-traditional appointment). Labour party interests, for 

example, made such traditional Oxbridge appointments an issue prior to the 1997 

                                                 
8 Chio and Gulati (2004) contend that the selection process of Supreme Court appointments in the United 
States has become so mired in partisan politics, with politicians defining a candidate’s merit by ideology, 
that the current system should be junked in favor of a “Tournament of Judges,” with the winners being 
elevated to the Supreme Court. They propose that judges of the Circuit Courts of Appeals be ranked on the 
basis of performance using such criteria as opinion publication rates, citations to their opinions by other 
judges and academics, dissent rates, and their speed in case disposition (Chio and Gulati 2004, 303). 
Schneider (2003) has described advancement in the German Labor Courts in similar terms, disputing that 
bureaucratic criteria such as seniority and geographic balance are necessarily determinative of promotion. 
The primary performance criteria Schneider identifies is scholarly publication, although the author admits 
the results are somewhat ambiguous. (Schneider 2003, 19). The age of the judge at first judgeship actually 
appears to be a better predictor of promotion (ibid), which is entirely consistent with both the bureaucratic 
model, discussed below, and the results of the present study. 
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election, and New Labour promised to appoint a judiciary that “looked like Britain” 

(Labour Research 1994, 1987). Likewise, as Labour largely failed to deliver on this 

promise after coming to power in 1997, it has suffered criticism in return. Rarely, 

however, do the parties focus their partisan rhetoric on specific judicial appointees. 

 Additionally, it may also be the case that private soundings enable the Lord 

Chancellor to avoid appointees whose political views might be considered so out of the 

mainstream as to provide an opportunity for partisan attack. Such appointees would likely 

be avoided by the Lord Chancellor as “unsafe,” i.e., potentially damaging to the Lord 

Chancellor’s own political position. 

 Finally, it has become increasingly difficult in Britain to determine the partisan 

affiliation or ideology of the judges prior to their appointment. Prior service as an MP has 

become nonexistent. There has not been a sitting member of the High Court, Court of 

Appeal, or Appellate Committee of the House of Lords who has served as an MP since 

1977 (Griffith 1997, 29). Furthermore, as discussed below, barristers aspiring to judicial 

appointments have no incentive to publicly disclose their political preferences, and 

modern biographical sources rarely include such data. Without knowing an appointee’s 

political ideology or partisan background, it is naturally difficult to organize partisan or 

interest group opposition to the appointment. 

 Perhaps ironically, the intentionally deemphasized, or possibly disguised, 

influence of ideology in judicial appointments in Britain more mirrors its nearby Civil 

Law neighbors than it does the American experience with which it shares a common law 

heritage. Judicial selection in European civil law systems is based largely on a 

bureaucratic model. That is, a judicial career starts at the beginning of an individual’s 
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legal career. The major traits of the bureaucratic model have been summarized by Mestitz 

and Pederzoli (1995, 158) as follows: 

1.  applicants for the judiciary, generally possessing a law degree, are 
selected through written and oral examinations aimed at testing their 
general knowledge in various branches of law; 
 
2.  candidates enter the competition soon after graduation, when they are 
about 30 years old or less, and start from the bottom of the career ladder; 
 
3.  professional training and experience are acquired mainly within the 
judicial organization, where judges and prosecutors are expected to remain 
until their retirement. 
 

 France, Germany, and Italy epitomize the bureaucratic model of judicial 

recruitment. (Ibid, 159) Thus, judicial selection is based on competitive examinations 

taken prior to and/or after university education. In France and Italy, judicial candidates 

actually attend separate post-graduate educational institutions from that of lawyers. 

Judges are in fact seen simply as an arm of the public prosecution service (Ibid, 160). 

Candidates are selected and promoted based on competitive examinations and 

performance evaluations from on-the-job training, in much the same way as other civil 

servants progress through other bureaucratic agencies (Ibid, 165-69). 

 Thus, the concept of judicial selection based upon ideology or partisan politics is 

something of alien concept in European countries operating on the bureaucratic model. 

Prior career experience is irrelevant to the initial selection (Ibid, 175), and participation in 

partisan politics is inconsistent with concept of independent judiciary once appointed as a 

judge. 

 Although the mechanics of judicial selection is very much dissimilar in Britain; 

candidates have a long career prior to selection, and selection is not based on 

examinations. Nonetheless, the Continental mindset that the judiciary is to be separated 
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from partisan politics, and that ideology can be separated from judicial decision making, 

is very much evident in Britain. The legend of Lord Chancellor Halsbury’s “bad political 

appointments” looms large over the mythology of British judicial appointments. Lord 

Halsbury served as Lord Chancellor for an extended period around the turn of the 

twentieth century. It is said that  

Halsbury appointed to the High Court, and to a lesser extent to the county 
court, men of little or no legal learning whose previous career in public 
life had been largely in the service of the Conservative Party or else were 
relations of his own. 
 

(Griffith 1997 14 [quoting Heuston 1964, 36 ]). During Lord Halsbury’s tenure, the 

selection of judges who previously were members of Parliament was common (Jackson 

1967, 292). 

 It is commonly believed that the chancellorship of Lord Haldane was a reaction 

against Halsbury’s political appointments (Griffith 1997). Haldane’s appointments 

emphasized professional qualifications as a barrister, eschewing political qualifications 

such as having served in Parliament (Ibid, 16). Although the extent to which Halsbury’s 

appointments were both partisan and substandard has been subject to reexamination in 

recent years (Ibid, 14), it is the Haldane professional norm that has survived to the 

present day. The Halsbury story, and the need to avoid the “mistakes” of the past, was 

recounted to me on several occasions during interviews by both barristers and judges 

whenever the discussion turned to partisan politics. If the Halsbury legend is somewhat 

exaggerated or inaccurate, it is clearly influential in shaping the prevailing norm that 

professional legal qualifications, rather than partisan considerations, should be the Lord 

Chancellor’s focus in making judicial appointments. 
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 Griffith summarizes the present day influence of partisan politics with the 

following: 

Today, being a known supporter of a political party seems to be neither a 
qualification nor a disqualification for appointment. Frequent public 
involvement in political activity may give rise to doubts in the minds of 
some Lord Chancellors about the suitability for the judicial role. . . . 
Political opinions should fall within the ordinary range represented in the 
House of Commons. 

 
(Ibid, 16-17)  

 Griffith does, however, allow for the involvement of partisan politics in the 

appointment of the Master of the Rolls, the division head for the civil division of the 

Court of Appeal. Griffith cites the appointment of Sir John Donaldson in 1982 “as a 

strongly [Conservative] political appointment” who had been denied promotion during 

the Labour government of 1974-79 (Ibid, 17). According to Griffith, the political 

importance of the position derives from the fact that “[a]s president of the Court of 

Appeal his view on the proper relationship between the executive government and the 

individual, including powerful private organizations, is crucial” (Ibid).  

 It seems logical to inquire that if partisan affiliation, apparently as a proxy for 

ideology, is an important consideration for selecting the president of the Court of 

Appeals, why would it not be important to all appointments, especially appellate 

appointments? The Master of the Rolls typically is only one vote on one panel of three 

appellate judges. It makes no sense to have a political partisan attempting lead a group of 

non-partisans.  

 Griffith argues, however, that the attributes, beliefs, and biases shared by 

members of the senior judiciary, obtained from many years of socialization through both 

the Inns of Court and experience as practicing barristers, far outweigh the partisan 
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predilections which may divide them. He states, “Increasingly over recent years, their 

professional careers have absorbed their time and their aspirations. The atmosphere and 

culture of the Inns of Court have been the greatest influence on their attitudes”9 (Ibid 18). 

Thus, Griffith’s thesis is that judges “are neither Tories nor Socialists nor Liberals. They 

are protectors and conservators of what has been, of the relationships and interests on 

which, in their view, our society is founded” (Ibid, 7-8). This is so, according to Griffith, 

whether the drive for change comes from the government, such as Lord Mackay’s 

reforms to grant solicitor’s rights of audience in the High Courts, or the current Lord 

Chancellor’s proposal to abolish the ancient position of Lord Chancellor altogether. 

Likewise, the litigant seeking to utilize the judiciary as an instrument of social change, in 

the mold of the Warren Court cases in the United States during the 1950’s and 1960’s, 

will meet with similar resistance. 

 Given the prevailing norm that partisan affiliation is at best viewed in a neutral 

light, and potentially may be viewed unfavorably in obtaining a first judicial 

appointment, the barrister aspiring to judicial office has no incentive, and every 

disincentive, to keep his political views out of the public record. From reviewing several 

hundred biographical records, I can report that modern judges have in fact done a good 

job of keeping their political affiliation (if any) out of the public domain. Thus, in the 

modern era, there is too much missing data from ordinary biographical sources to 

determine whether partisan politics seems to play a role in judicial recruitment. It may 

well be that partisan affiliation or ideology is a disguised subtext in the recruitment 

process. There is certainly much unexplained variation in the recruitment models in 

                                                 
9 One High Court judge interviewed for this study expressed a similar sentiment in claiming that modern 
barristers were simply too busy to become involved in partisan politics. 



 27 

which it may lurk. If so, however, this factor is well disguised and impossible to 

determine with the present data. 

The foregoing is far from an exhaustive overview of judicial recruitment research. 

It does, however, emphasize the possibilities of expanding the research comparatively, 

whether it is in the context of area studies or truly comparative work examining judicial 

recruitment across multiple nations. Currently, little truly comparative literature exists in 

this area, although Atkins’ (1988-89, 1990) work, comparing American and British 

judicial recruitment, is an exception. For many of the reasons set forth above, Atkins 

emphasizes that the American judicial system is unique in many respects and frequently 

represents the exceptional case. Therefore, results obtained from examining the American 

experience may not be generalizable to other judicial systems, including the British. 

Thus, the need to study other judicial systems is apparent if the field is to progress and 

scholars are to have confidence in the general applicability of existing research. 

The Hypotheses 

 Based on the prior research noted above, Tate develops 14 hypotheses, divided 

into several groups. These will be adopted here for the purpose of testing the Family 

Status Promotion Model on the Promotion Database described in the succeeding chapters. 

 The hypotheses, like the data collected for the study, falls into four broad 

categories: (1) family background, including the social status or prominence of the 

judge’s family, as well as family involvement in political and governmental activity; (2) 

personal characteristics, primarily non-legal or judicial; (3) legal background, including 

key career advancement milestones; and (4) judicial activity prior to the first appellate 

appointment. The model is designed to follow a rough temporal sequence, so that certain 
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characteristics or attributes acquired earlier in a judge’s life cause the development of 

later obtained attributes (thus the term “causal model”). The attributes may be linked 

directly or indirectly to the ultimate dependent variable of appellate promotion. Tate 

assumes, and attempts to structure the hypotheses in a manner to avoid two-way 

causation or “feedback.” 

 The first group of hypotheses is structured from the judge’s family background, 

which is of course acquired at birth. The hypotheses follow from the theory that higher 

social status will give the future appellate judge certain life advantages not shared, at 

least to the same extent, as judges who are not promoted. Tate hypothesizes that family 

background will both lead to certain educational and career advantages which indirectly 

lead to appellate promotion, as well as directly influencing the ultimate decision of the 

Lord Chancellor to recommend promotion. 

 The educational advantages Tate predicts are that a judge from a socially 

prominent family will receive a “Clarendon School” secondary education (the elite of the 

elite British “public” (i.e., private tuition) schools), and also proceed to a “prestige” 

college at Oxford or Cambridge, the universities of choice among the British elite. Elite 

education may in turn lead to career advance through not only what one learns but the 

social and business contacts one may develop in the process. 

 The career advantage Tate foresees is the ability of a young barrister to “take 

silk”10 (i.e., become a senior barrister, or Queen’s Counsel) earlier in his career than later. 

                                                 
10 As emphasized elsewhere, by using the term “take silk” I by no means intend to imply that becoming a 
QC is automatic and a decision wholly of the barrister. It is not. Until the current reforms of the present 
Lord Chancellor, who removed the Government from the process of awarding silk, barristers applied to the 
Lord Chancellor to become a QC – in a highly competitive process. In the modern era, many more 
barristers have been turned down than accepted. Not all applications are at the initiation of the barrister, 
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It is recognized that becoming a QC entails certain financial risks, since a QC 

traditionally must attract those cases that will support both the QC (at a higher rate) and a 

junior barrister.11 If a barrister miscalculates his or her ability to attract such cases, the 

barrister may find him or herself priced out of the market. For the barrister with 

independent resources the financial risk is less of a concern. Freed of the risk that a 

miscalculation could lead to financial ruin, the barrister with independent means is more 

likely to take the risk of advancement to QC at an earlier date. In turn, thriving as a young 

QC is a recognized attribute of career success, thus potentially leading to earlier 

appointment to the bench and appointment to the Court of Appeal (or House of Lords).  

 Thus, the first group of hypotheses are as follows. 

Group 1: 

Judges from economically, socially, and/or politically prominent families: 

H1:  will become Queen’s Counsel at earlier ages than other judges; 

H2:  will attend more prestigious pre-university school (i.e. Clarendon Schools)  than 
other judges; 

H3:  will attend more prestigious university colleges than other judges; and 

H4:  are more likely to be recruited to the Court of Appeal or House of Lords than other 
judges. 

 In follows that if one attends a prestige secondary school (at least if one performs 

satisfactorily) a prestige post-secondary education is likely to follow. Thus, Tate 

plausibly assumes that a Clarendon School education may well lead to a prestige 

Oxbridge education. Perhaps less intuitively, Tate also hypothesizes that judges who 

attend a Clarendon school are more likely to begin their careers at the superior court 

level. This hypothesis implicates several coding issues that are discussed shortly. 

                                                                                                                                                 
however. Traditionally, the Lord Chancellor has invited certain barristers to apply (Darbyshire 2001, 241). 
No statistics are available as the success rate for those invited to apply compared to the rest, but one would 
presume that an invitations would be associated with a much higher success rate. 
11 In 1977, the “two counsel” rule, requiring a QC to appear with a junior, was formally abolished 
(Darbyshire 2001). In practice, the “rule” is widely followed still today (ibid). 
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In summary, the Group 2 hypotheticals are: 

Judges who attended a Clarendon school: 

H5:  will attend more prestigious university colleges than other judges; and 

H6:  are more likely to receive their first judicial appointment at the level of the superior 
courts than other judges. 

 Having diagnosed from the descriptives presented later that the effect Tate 

foresaw from a Clarendon school education is derived entirely from attending only one 

specific Clarendon School, i.e., Eton, I add an alternative hypotheses: 

H5A:  Judges who attend Eton are more likely to receive appellate promotion than judges 
who do not. 

 

The alternative hypothesis can reasonably be anticipated from the fact that Eton is one of 

the largest of the Clarendon Schools, and thus has a very large network of well placed 

alumni. The high representation of Eton graduates in British Cabinets is testament to that 

fact. It is also has the “super prestige” factor of being a school for the British royalty. 

Accordingly, I test Eton for a direct effect on promotion. 

 The third group of hypotheses follow from prestige Oxbridge education: 

Group 3: 

Judges who attend high prestige colleges at Oxford or Cambridge: 

H7:  are more likely to be called to the Bar at Lincoln’s Inn than other judges; 

H8:  will become Queen’s Counsel at earlier ages than other judges; and 

H9:  are more likely to have received their first judicial appointment at the level of the 
superior courts than other judges. 

 

 The third group continues the theme that early advantage will lead to later 

advantage, and thus improve a judge’s prospect for appellate promotion. Therefore, one 

can readily understand the hypothesis that a prestige Oxbridge education will lead a 
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barrister to take silk earlier than those peers who do not have this advantage. The 

remaining two hypotheses, however, take additional explanation. 

 Tate’s hypothesis that a prestige university education will lead a barrister to 

Lincoln’s Inn, for further training, is based on his 1975 study that purports to show 

Lincoln’s Inn is the most attended inn among appellate judges. That finding seemed 

plausible given the historical reputation of Lincoln’s as the chancery inn, and consistent 

with the high esteem with which chancery practice traditionally has been viewed. 

Nonetheless as seen in the descriptive analysis presented in this study, the asserted 

advantage of Lincoln’s Inn does not survive correction and augmentation of the data. The 

hypothesis is included here only for the purpose of faithfully testing the Family Status 

Promotion Model on the new data. 

 The additional hypothesis that prestige Oxbridge education will lead to a first 

judgeship at the superior court level is based on the well known fact the Circuit Judges 

are rarely appointed to High Court positions, and even less rarely to the appellate bench. 

This is such a truism, in fact, that it really requires testing no more than the observation 

that men are more likely to be appointed to the appellate bench than women. That it 

appeared to need testing was based upon several coding errors, and one judgment 

decision, which were corrected and changed in the Promotion Database. 

 The most significant coding error included coding many judges who were noted 

as being “Circuit Leaders” as a “Circuit Judge.” This is incorrect. A circuit leader is a 

practicing barrister who is in a leadership position in the particular area (i.e., circuit) in 
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which the barrister practices.12 A Circuit Leader is roughly analogous to a bar association 

president in the United States. A similar coding error listed the first judgeship of several 

judges as a justice of the peace. A justice of the peace is a lay magistrate who presides 

over a magistrate’s court (usually with two other lay magistrates) (Darbyshire 2001, 297-

302). This was confused with a JP designation that frequently accompanies the 

designation of “Deputy Lieutenant,” an honorary position frequently conferred upon a 

senior member of the judiciary to serve as the deputy to the Lord Lieutenant, the 

Monarch’s official representative in a county. None of the judges in the database began 

their careers as lay justices of the peace. 

 An additional error was also bound up in a judgment call. This issue dealt with the 

coding of recorders as a judge’s first judgeship. As discussed later, a recorder is a part-

time position taken by a QC, frequently as a training ground for a High Court judgeship. 

For many of the cases this part-time position was noted in Tate’s original database as the 

judge’s first judgeship. In a number of cases, however, it was omitted. If one chooses to 

use this part-time position as the judge’s first judgeship, consistently coded data should 

reveal very little variation in this variable since nearly all judges, regardless of whether 

the judge was promoted, have such service. In the modern era (i.e., post-war), the practice 

of serving as a recorder (and more recently as a Deputy High Court Judge), has become 

institutionalized. Because nearly all modern judges serve as a recorder (or, less 

frequently, a similar part-time position) before their first full-time appointment, I did not 

code part-time positions as the level of the first judgeship. Instead, I coded the judge’s 

first full-time position as the first judgeship.  

                                                 
12 See, for example, the web site for the Western Circuit for an explanation of circuit leadership positions, 
including “leader.” The site is located at http:www.westerncircuit.org.uk (accessed October 26, 2004). 
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 Consequently, aside from a few judges who migrated to England from elsewhere 

in the British Empire, the revised coding reduces first judgeship to essentially two 

positions – High Court or Circuit Judge. The recoding may lead to a “cheap” correlation 

resulting from the fact that Circuit Judges are rarely promoted to the appellate bench. It 

is, nonetheless, a very real relationship which does not attempt to equate part-time and 

full-time positions. The alternative is to code all the training positions as the first 

judgeship, which effectively eliminates any variation.13 The British legal community does 

not equate part-time with full-time positions, and we should not impose such an artificial 

construction on the data. 

 Thus, I modify Tate’s ninth hypothesis with the following alternative: 

H9A:  Judges who accept a first full time judicial appointment at the level below the 
superior courts, are less likely to be promoted than judges who do not. 

 The fourth group of hypotheses include what I refer to as the “merit” hypotheses. 

For the reasons set forth above, however, I modify hypothesis 10 (younger age at QC 

leading to a superior court appointment) to include the term “full-time.” This amendment  

reflects the reality of the recoded data. As restated, Hypothesis 10 should clearly be 

supported. High Court positions are lifetime appointments (until mandatory retirement) 

and will not likely be entrusted to those that have not proven themselves an accomplished 

barrister in the eyes of the bar. Obtaining QC status at a relatively young age is an 

indication of such success. While it may be impossible to empirically measure actual 

legal merit, it is at least reasonable to view an early “silk” age as some indicia of 

perceived merit. Thus, Tate’s fourth group of hypotheses are as follows: 

                                                 
13 The only exception of consequence are several  government attorneys, principally Treasury “Devils” and 
law officers (i.e., Attorney General or Solicitor General), who have not always had such part-time service.  
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Group 4: 

The younger the age at which a judge takes silk, the greater the likelihood that: 

H10 rv’d:  he will receive his first full-time judicial appointment at the level of the superior 
court; and 

H11:  he will be recruited to the Court of Appeal or House of Lords. 

 To these I add an alternative to Hypothesis 10 which, while logically following 

from the foregoing, is not so axiomatic as H10 following correction of the data.  

H10A: The younger the age at which a judge obtains his first superior court appointment, 
the greater the likelihood that the judge will be recruited to the appellate bench. 

As with obtaining the status of QC at an early age, reaching the High Court bench at an 

age younger than one’s peers should be viewed as a mark of a successful career at the 

bar. This hypothesis also recognizes the institutional constraint of earlier mandatory 

retirement in the modern era. The Lord Chancellor has made a point of stating “he will 

expect a reasonable period of service before retirement.” 14 The earlier one becomes a 

High Court judge, the more likely the Lord Chancellor will consider the judge able to 

serve a “reasonable” time before retirement from the appellate bench.  

 Tate’s final group of hypotheses include two (12 and 14) which again return to the 

coding issue of level of first judgeship, as well as the value of education at Lincoln’s Inn. 

Both are amended with the phrase “full-time” to reflect the recoding of first judgeship. 

Additionally, Hypothesis 12, like hypothesis 7, is based upon inaccurate and the time 

bound data that inflates the importance of Lincoln’s Inn. It is included for completeness 

but is expected to be quickly falsified in the expanded database. Hypothesis 14, 

predicting promotion for judge’s who receive their first full-time appointment at the 

                                                 
14 See Department of Constitutional Affairs, Appointment to the Office Of High Court Judge, available at 
http://www.dca.gov.uk/judicial/appointments/hcj03/hcj03ad.htm (accessed July 19, 2004). 
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superior court level, once again primarily captures only variation caused by the lack of 

promotion of Circuit Judges.  

 Tate’s Hypothesis 13 tests a partisan politics variable. Tate tests the notion that 

activity in partisan politics may increase the chance of promotion. It is well documented 

that during the pre-war era, partisan politics has played a role in the appointment process 

(Jackson 1967, 292; Laski 1932). As Tate (1992) notes, Laski (1932) showed that from 

1834 to 1905, 80 out of 139 judicial appointments were from members of Parliament, and 

63 of the 80 were from the party in power. Tate reasons that even during the modern era, 

where the notion of partisan politics in judicial appointments is officially disclaimed, 

such activity could make a candidate better known to the appointing officials, thus 

improving the chance of promotion. In summary, Tate’s Group 5 hypotheses are: 

Group 5: 

H12 rv’d:  Judges who are called to the Bar at Lincoln’s Inn are more likely to receive their 
first full time judicial appointment at the level of superior courts than other judges; 

H13:  Judges who have demonstrated a partisan political identification will be more likely 
to be recruited to the Court of Appeal or House of Lords than other judges; and 

H14 rv’d:  Judges who receive their first full-time judicial appointment at the level of the 
superior courts are more likely to be recruited to the Court of Appeal or House of Lords 
than other judges. 

 In addition to these groups, I add a sixth in an effort to better assess the 

appointee’s relationship with the Lord Chancellor. Tate (1992) notes that it would be 

desirable to explore such relationships, but concludes “it is not possible to measure the 

judge’s acquaintance with the Lord Chancellor using the available data” (1992, 257). 

While true with Tate’s original data, the augmented data does allows at least a beginning. 

I therefore suggest two additional hypotheses: 

H15:  Judges who are of the same political party as the Lord Chancellor are more likely to 
be promoted; and 
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H16:  Judges who are affiliated with the same Inn of Court as the Lord Chancellor are 
more likely to be promoted. 
 
The former is likely to be time bound, and therefore only of historical interests. This is so 

because most judges in the modern era profess not to have any partisan affiliation. For 

example, Law Lords are now always listed as “cross-benchers.” 

 The latter hypothesis, however, is of more interest. It recognizes that the Inns of 

Court provide an important socializing function, in addition to their formal role in 

educating. They play a much more pervasive role in British legal practice than do 

American law schools. Barristers continue to be associated with their inns throughout 

their practice. (See Darbyshire 2001, 240). QC’s almost always become “benchers” of 

their inn shortly after taking silk. Benchers manage the Inns (with the head bencher 

referred to as the “Treasurer”). Formal dining at an inn, coupled with training events, is 

institutionalized as part of the life of a barrister. Over half of all practicing barristers work 

in London, and most of these office in chambers on the grounds of one the Inns, 

frequently of course with the same inn where they trained (ibid, 245). (This makes the 

Inns landlords to the barristers.) It is reasonable, therefore, to assume that through 

affiliation with the same inn as the Lord Chancellor a fellow bencher may have an 

advantage not shared by other candidates.  

 This analysis is complicated somewhat by the fact that the Lord Chancellor with 

the second most appointments, Lord Mackay, was a member of the Scottish Bar and 

therefore did not go through the English Inn system.15 It is common, however, for such 

judges to associate with an English Inn as an honorary bencher. Mackay, therefore has 

                                                 
15 Lord Mackay is responsible for appointing 62 judges, 12.3% of the Promotion Database. 
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been coded on this basis. It seems doubtful, however, that an honorary association would 

have the same socializing effect as membership throughout the barrister’s career. 
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CHAPTER 3 

AN OVERVIEW OF THE BRITISH LEGAL SYSTEM 

 

Before proceeding to the construction of the appellate recruitment model, it is 

appropriate first to review the structure of the English legal system and to explore in 

some detail just who are the judges of England. In doing so, we necessarily paint with a 

broad brush, for it is neither my purpose nor desire to prepare an introductory text on the 

English legal system, nor a primer for aspiring court practitioners. Rather, the purpose 

here is more modest, merely to sensitize the reader to the complexities of the British 

judicial system and acquaint the reader with appropriate terminology used in describing 

the senior judiciary and constructing a model of appellate recruitment in England. 

Nonetheless, we cannot proceed further without first defining the most elemental 

of terms, "England."  Researchers of the British judiciary usually limit their focus to the 

English judiciary, by which they mean the courts of England and Wales, and sometimes 

Northern Ireland. Northern Ireland, however, maintains a separate judicial system, albeit 

with many similarities to England and Wales, while Scotland and certain British 

possessions maintain radically different systems. The traditional focus on England and 

Wales works well for the present research, and throughout this volume the term 

"England" or "English" should be understood to refer to both England and Wales, unless 

otherwise stated. It is necessary, however, to broaden our focus when discussing the court 

of last resort in England, the Appellate Committee of the House of Lords (i.e., the Lords 

of Appeal in Ordinary, commonly referred to as the "Law Lords," and sometimes 

abbreviated here as “LAO’s.”). The Appellate Committee of the House of Lords acts as 

the court of last resort for all of the United Kingdom (i.e., England, Wales, Scotland, and 
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Northern Ireland). And in their ranks one usually finds two judges promoted from the 

Scottish judiciary, and one from Northern Ireland bench. Therefore, it is necessary to 

have some understanding of the judicial systems of Scotland and Northern Ireland to 

fully understand the career path of the highest appellate judges in the United Kingdom. 16 

This volume, however, focuses primarily on the highest courts of England, 

commonly referred to as the "superior courts" or the "senior judiciary." These courts sit at 

the apex of the English judiciary, and in prestige and influence are very roughly 

equivalent to the federal judiciary in the United States. Thus, the trial level, or puisne, 

court among the English superior courts is referred to as the "High Court." It is aptly 

named, for below the high court are a number of lower level courts, including the County 

Courts (staffed by “Circuit Judges,” “District Judges,” and “Recorders”), Magistrates' 

Court (staffed by lay justices of the peace or District Judges), and all manner of 

administrative tribunals, not to mention specialty courts inside the various divisions of 

the High Court. As can be seen, the name of the English court does not always match the 

name of the judge who presides in the court. This is true for the High Court judges as 

well. In addition to their duties in the High Court, such judges also sit in the Crown Court 

(England’s felony criminal court), and in the Criminal Division of the Court of Appeal, 

(Darbyshire 2001, 110). Additionally, High Court judges sit with lay members in 

                                                 
16 The Judicial Committee of the Privy Council, composed as a matter of fact of nearly the same judges 
who sit in the English appellate courts, constitutes the court of last resort for United Kingdom possessions 
outside of England, Wales, Scotland, and Northern Ireland. The Judicial Committee, however, is larger 
than the English appellate courts. It is composed of members of the Privy Council who have held high 
judicial office, which includes not only Law Lords and Lords Justices of Appeal, but judges of other 
jurisdictions, such as Scottish “Senators” from the Court of Session and High Court of Justiciary 
(Darbyshire 2001). When sitting in the Judicial Committee of the Privy Counsel such judges are commonly 
referred to as “Lords of Appeal”(110), and should not to be confused with Lords of Appeal in Ordinary 
(i.e., a Law Lord). British authors generally reserve the term “Judicial Committee” for the Privy Council, 
and use the term “Appellate Committee” when referring to the Law Lords.  See, e.g., Derbyshire (2001) 
and Robertson (1998). 
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specialty courts such as the Restrictive Practices Court and the Employment Appeal 

Tribunal (Ibid). A High Court judge may also sit with a circuit judge in the Technology 

and Construction Court to try technical and scientific cases (Ibid). This does not begin to 

exhaust the many courts and combinations of judges, but only to give the reader a flavor 

of the complexity of the English judiciary. 

The High Court has original jurisdiction over more complex civil matters than the 

County and Magistrates’ courts, and also has appellate jurisdiction from a number of 

administrative and lower court proceedings. There are currently17 107 High Court 

justices, spread over three divisions: Queen's Bench, Chancery, and Family (formerly 

known as the Probate, Divorce, and Admiralty Division).18 The Queen's Bench Division 

is by far the largest, with 72 justices. The Family Division currently has 18 judges and the 

Chancery Division has 17. Only nine women currently serve on the High Court, and 

female appointments to the High Court bench have more often than not been in the 

Family Division. Of the 107 justices, all but two are former barristers, while two are 

former solicitors. The inclusion of solicitors as candidates for the High Court is a recent 

innovation. While this innovation at first seemed to have the potential for altering the 

face of the senior judiciary, the promise has not met reality. Aside from the two former 

solicitors currently serving, only one other solicitor has been appointed to the High Court, 

and he recently retired. No former solicitors have been promoted to the appellate bench. 

Although the High Court itself is nominally limited to civil cases, High Court 

justices are not. High Court justices routinely sit with justices of the Court of Appeal to 

hear criminal cases appealed from the Crown Court, which is the criminal court for 

                                                 
17 Figures are current as of October 1, 2004, and are available at the website for the Department for 
Constitutional Affairs. See http://www.dca.gov.uk/. 
18 These divisions will sometimes be abbreviated herein as QBD, CHA, FAM (or PDA), respectively. 
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felony and other serious crimes. It is the Crown Courts that sit in the renowned Old 

Bailey in London, while the High Courts sit a few blocks west at the Royal Courts of 

Justice building on The Strand. The Royal Courts of Justice lies just south of the four 

Inns of Court. The Inns are entrusted with “calling the barristers to the Bar.” They are 

reputed to provide not only training, but an important socializing influence on the 

attitudes and behavior of the practicing barristers they produce (Griffith 1997). 

The Court of Appeal also sits at the Royal Courts of Justice. The justices of the 

Court of Appeal are referred to as "Lords Justices of Appeal" (sometimes referred to 

herein as “LJA’s”). There are presently 37 LJA’s, and the justices usually sit in panels of 

two or three, depending on the type of case at issue. Thirty-five of positions are filled by 

men. 

The Crown Court, the High Court, and the Court of Appeal constitute the 

"Supreme Court" of England, or more formally, “The Supreme Court of Judicature.” The 

use of the term “Supreme Court” to refer to a group of courts is perhaps confusing to the 

American student, who is used to the term "supreme court" referring to but a single court, 

either of the federal government or a state. Not so in England, where the term refers to 

three courts, and all the judges who sit on them, acting variously as appellate judges and 

trial court judges. One Court of Appeal judge, whom the author interviewed, explained 

that the English supreme court as originally envisioned was not hierarchical in nature, but 

was instead considered a court of equals, with different judges merely performing 

different tasks, some concentrating on trials, civil or criminal, and others on appeals. If 

true, this concept did not last, for the Court of Appeal soon came to be seen as a 
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promotion from the High Court, to which surely most, if not all, High Court judges have 

aspired. 

As alluded to above, the Supreme Court is not the court of last resort in England. 

Rather, that duty lies with the Lords of Appeal in Ordinary who sit as the Appellate 

Committee of the House of Lords. It is somewhat telling, however, that the label 

"Supreme Court" is attached to the High Court and Court of Appeal, for these are the 

highest "courts" of England. The Appellate Committee of the House of Lords is, 

technically, a legislative body, one of several standing committees in the upper chamber 

of Parliament. This distinction is routinely glossed over in texts describing the structure 

of the English judicial system, and it may be that today the distinction has little, if any, 

practical significance. The Law Lords are, particularly in the modern era, selected almost 

exclusively from the ranks of the Court of Appeal, and for practical purposes operate as a 

court. Yet, when one actually visits the Appellate Committee of the House of Lords in 

session, one is struck by the similarity of the proceeding to an ordinary legislative 

committee hearing. First, the Law Lords do not sit at the Royal Courts of Justice as do 

most of their judicial colleagues. Instead, they sit at the Palace of Westminster with the 

House of Commons and the House of Lords. Additionally, because the Law Lords sit as a 

legislative body, they do not wear the robes and ornate wigs of their counterparts at the 

Royal Courts of Justice. Rather, they sit in business suits around a semi-circle panel in 

the same red-decorated committee rooms used by other committees of the House of 

Lords (green is reserved for the House of Commons), with a closed circuit television in 

the corner dutifully displaying the House of Lords agenda for the day. Committee 

"calendars" are posted rather than judicial dockets, and the decisions are voted out of 
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committee with a report (i.e. the decision) for action by the full house, which routinely 

rubber stamps the Appellate Committee's work. 

And therein is the fundamental difference between the Appellate Committee and 

other committees of the House of Lords. The Law Lords operate autonomously from the 

rest of the House of Lords and are given special deference. They are considered by their 

peers to be the functional equivalent of the United States Supreme Court. Except for 

ceremonial events and other unique circumstances, Law Lords do not participate in the 

other business of the House of Lords, and the other members of the chamber do not 

involve themselves with the work of the Appellate Committee. 

There are presently 12 Lords of Appeal in Ordinary. For a century and a quarter 

all appointments to the Appellate Committee were men. Three months before the turn of 

the millennium, the judicial glass ceiling was finally broken, and Dame Brenda Hale took 

her seat among the Law Lords. 

Unlike the United States Supreme Court, the Law Lords rarely sit en banc, but 

instead sit in panels of five. For administrative purposes, two law lords are designated as 

"Senior Law Lords," roughly equivalent to a chief justice, but the title has more 

administrative than legal significance. Their ranks are also complemented by several 

retired Law Lords who continue to hear cases, as well as former Lord Chancellors 

(discussed below), who may also sit with the Law Lords. Like the Court of Appeal, the 

Law Lords have little professional staff, and amazingly had none at all before 1999. 

While judges and courts do have clerks (pronounced "clarks"), these are administrative 

assistants rather than legal professionals. The concept of a judge having a staff of legal 

clerks to assist with opinion writing is unknown in England, and such a system is viewed 
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with much skepticism. Since 1999, a small number of lawyers have been available to the 

Lords to assist in legal research and record review, some of whom were interviewed for 

this study. The Lords remain very sensitive, however, to concerns in the legal community 

that opinion writing should not be delegated to the staff. As a former appellate staff 

attorney myself, I can personally attest to the dramatic difference between the American 

and British experience in this respect. Although the issue of staff influence on judicial 

decisions is well beyond the scope of the present research, the contrast between the 

American and British systems in this respect is worth further inquiry, as well as the future 

impact that professional staff assistance may have on the Law Lords. 

While in the past an occasional voice has called on Parliament to separate the Law 

Lords from the House of Lords and establish a true "supreme court" patterned after the 

American system, it seemed for years there was little impetus for such change. 

Accordingly, this strange hybrid creation, a court disguised as a legislative committee, 

endured. In 2003, however the Blair Government introduced a sweeping reform package 

designed to reshape the Law Lords in the mold of an American Supreme Court, and to 

significantly revamp the judicial appointments process. As of this writing, the package is 

still being reviewed by the House of Lords.19 While certain administrative reforms were 

implemented by the Government, principally reorganizing the Lord Chancellor’s 

Department as the Department of Constitutional Affairs, the bulk of the reforms remain 

under review in the House of Lords. This study will therefore will refer to the court 

structure, and use the terminology employed, as it existed prior to the Blair reform 

package, except as otherwise specifically noted. 

                                                 
19 See House of Lords Select Committee on the Constitutional Reform Bill, Volume 1: Report. 2004. 
London: HMSO. 
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In addition to the three-tiered court structure described above, there are five 

Division Heads that also play an important role in the senior judiciary. They are: the Lord 

Chancellor, the Lord Chief Justice of England, the Master of the Rolls, the President of 

the Family Division, and the Vice-Chancellor (DCA Polices 2004). The Lord Chancellor 

(since 2003 known as the Secretary of State for Constitutional Affairs) has occupied a 

unique position in the English judiciary that has no American equivalent. It has been said 

that the Lord Chancellor is “a complete refutation of Montesquieu’s theory of the 

separation of powers,” at once combining the positions of cabinet minister, speaker of the 

House of Lords, administrative head of the judiciary, and, if he chooses, a sitting judge 

(Coldstream 1959).20 While nominal appointment power of the most senior judicial 

positions remains in the prime minister and the Crown, in practice the Lord Chancellor 

controls the selection process for nearly all judicial positions in England and Wales, 

including all the appointments for the superior appellate courts. The Lord Chancellor, 

while serving simultaneously as a cabinet officer, the presiding officer of the House of 

Lords, and, when he wishes (yes, they have all been men), as a senior appellate judge, he 

also exercises formal appointment power over all the lower courts of England, and de 

facto power of appointment for the senior judiciary (Derbyshire 2001; DCA Polices 

2004). 

The Lord Chief Justice is considered the chief ranking judge of the English 

judiciary, and he also serves as both the head of the Queen's Bench Division and the 

Criminal Division of the Court of Appeal. As with all division heads, the Lord Chief 

Justice sits as an ex officio member of the Court of Appeal. Additionally, the Lord Chief 

Justice serves as the head of the Criminal Division of the Court of Appeal (Ibid). 
                                                 
20 The present Lord Chancellor has announced his intention not to sit judicially due to the ongoing reform.  
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The Master of the Rolls is the head of the Civil Division of the Court of Appeal. 

The name is derived from when the judge was responsible for keeping track of the 

various lower court dockets, and physically kept the docket sheets on his person, 

conveniently rolled up and tucked away in braided loops sewn into his judicial robe. The 

Master of the Rolls thus has one of the most ornate ceremonial robes of any judge in the 

English court system, and it is proudly displayed for tourists in the storefront windows of 

drapers catering to barristers. 

The President of the Family Division is self-defining. The first woman division 

head, Dame Elizabeth Butler-Sloss DBE, currently serves as President of the Family 

Division. She was also the first woman to sit on the Court of Appeal (Derbyshire 2001, 

271; HAC Report 1996, 5). This appointment emphasizes that what little impact women 

have had in the senior judiciary has come mostly through the Family court. New Law 

Lord, Dame Brenda Hale, also began her judicial career on the Family Bench (DCA Lists 

2004). 

Officially the Vice-Chancellor serves as the second senior judge of the Chancery 

Division. The Lord Chancellor holds the title of President (in this capacity, the Lord High 

Chancellor). In practice, however, the Lord Chancellor’s administrative duties as 

President of the Chancery Division are delegated to the Vice-Chancellor. The Chancery 

Division is a court of equity (a concept that American lawyers associate primarily with 

injunctive relief and other special remedies, but includes bankruptcy and many other 

areas of law in England (See Derbyshire 2001, 117-18)). Interviews confirm that the 

Chancery Division traditionally is held in high esteem, and Chancery practitioners are 

thought to be particularly able lawyers. It should not be surprising, therefore, that 
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Chancery Division justices historically have been over-represented on the Court of 

Appeal. Sainty (1993) explains that the present day Vice Chancellor position was created 

in 1970 and given the precedence of an appellate position in 1982 (157-58). The modern 

position should not be confused with the Vice Chancellor position that existed from 1813 

to 1875, a puisne (i.e., trial level) appointment that was absorbed by the newly created 

High Court in 1875. 

 The Supreme Court, together with the Law Lords, are frequently referred to as the 

“Senior” or “Superior” British judiciary. A simplified schematic of the major features of 

the English judiciary as is relevant to this paper is set forth in Figure 1. 
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Figure 1: English Supreme Court with Division Presidents and Law Lords 

 

 The English judiciary has remained in this same basic structure since the system 

was significantly reformed in the 1870’s (Sainty 1993). In 1875, the "Supreme Court" 

was established as discussed above. In 1876, the position of Lord of Appeal in Ordinary 

was created, allowing for the appointment of judicial specialists to serve as non-

hereditary peers in the House of Lords to review court decisions (Ibid). The reforms of 

1875-1876, while not to be minimized, were merely the latest in a series of judicial 

reforms dating back to the first half of the nineteenth century.  

 Like many governmental reforms, the judicial reform of that period was as much 

form as substance. The purpose of the reform was to combine the law and equity court 
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similar responsibility and prestige. In short, trial court judges did not suddenly become 

appellate judges, no more than probate judges were assigned to courts of general 

jurisdiction. For the most part, judges currently serving at the time of the reforms of the 

1870’s continued to serve in a similar function on a differently named court, although in 

most instances maintaining their former title. As those, judges served out their career, 

they were replaced by newly promoted judges with different titles, but performing 

essentially the same work. Therefore, it is possible without undue difficulty to determine 

the functional equivalent of the pre-reform court merely by looking at the prior positions 

of the initial appointments to the new court. 

 For example, as explained in Sainty (1993), prior to creation of the position of 

Lord Justice of Appeal in 1875, there existed two Lords Justices of Appeal in Chancery. 

These positions were created in 1851, and had precedence in rank immediately below the 

Chief Baron of the Exchequer (itself an appellate position and a precursor, in part, to the 

modern day Lord Chief Justice). In 1875, the Lords Justices of Appeal in Chancery were 

transferred to the newly-established Court of Appeal, and an additional Justice of Appeal 

was appointed to create a three-judge Court of Appeal. The following year, three judges 

of the High Court were transferred to the Court of Appeal to increase the appellate court 

to six members. In 1876, their title was changed to "Lords Justices of Appeal."  Since that 

time, the Court of Appeal has grown to its present size of thirty-five. Thus, Sainty (1993), 

in his comprehensive book of lists identifying English superior court judges from 1272 to 

1990, groups Lords Justices of Appeal in Chancery with Lords Justices of Appeal, and 

shows a continuous line of appointments from 1851 to modern day. 
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In similar fashion, the functional equivalent of other modern day puisne and 

appellate judges can be established. Based on Sainty (1993), I have used the following 

groupings for courts in existence prior to the reforms of 1875. Appellate positions 

include: Lords Justices of Appeal in Chancery, discussed above; Chief Justice of the 

King's Bench (a precursor to the office of Lord Chief Justice of England, which was 

created in 1875 as an ex officio member of the Court of Appeal and President of the 

Queen's Bench Division of the High Court); Judge of the Probate and Divorce Court (a 

precursor to the modern day President of the Family Division of the High Court); Chief 

Baron of the Exchequer (which became an ex officio member of the Court of Appeal 

upon the creation of that court in 1875 and was absorbed into the office of Lord Chief 

Justice in 1880); Chief Justice of the Common Pleas (which became an ex officio 

member of the Court of Appeal upon the creation of that court in 1875 and was absorbed 

into the office of Lord Chief Justice in 1880). Puisne positions include: Vice Chancellor 

(pre-1982); Justice of the King's Bench (absorbed into the High Court in 1875, but judges 

retained their original titles); Baron of the Exchequer (absorbed into the High Court in 

1875, but judges retained their original title); and Justice of the Common Pleas (absorbed 

into the High Court in 1875, but judges retained their original title). 

The Courts of Northern Ireland and Scotland 

Northern Ireland: Having gained a working knowledge of the English judicial 

system, one may also readily understand the judicial system of Northern Ireland, since it 

is patterned after the English system and employees the same terminology. While the 

British Lord Chancellor has responsibility for the administration of courts in Northern 

Ireland, including appointments, there is a separate Lord Chief Justice of Northern 
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Ireland. Otherwise, the court structure is very similar to the English system, as described 

in the following passage from the Northern Ireland Court Service website:21 

The Supreme Court of Judicature of Northern Ireland consists of the Court 
of Appeal, the High Court and the Crown Court (all of which are known 
as Superior Courts) 
 
The Supreme Court is constituted under the Judicature (Northern Ireland) 
Act 1978 and exercises jurisdiction throughout Northern Ireland. 
 
The inferior courts are the county courts and magistrates ’ courts. There 
are seven County Court Divisions and twenty-one Petty Sessions Districts. 
 
Generally speaking each county court and each magistrates ’court may 
only exercise jurisdiction over matters arising within the County Court 
Division within which the court sits. 
 

This is not to say there are no significant differences between the judicial systems of 

Northern Ireland and England. Indeed, a recent report of the Civil Justice Reform Group 

for Northern Ireland cautions, "While the names remain the same - the High Court, the 

County Court and the small claims court - procedures and jurisdictions can vary 

enormously between Northern Ireland and England and Wales."  Nonetheless, for 

purposes of dealing with appellate recruitment patterns, the parallels are close enough. 

The Scottish court system, however, requires somewhat more explanation. 

 Scotland: The Court of Session is Scotland’s supreme civil court, and the High 

Court of Justiciary is Scotland’s supreme criminal court.22 Collectively they are referred 

to as Scotland’s “supreme court.” The Court of Session in divided into the Outer House 

and the Inner House. The Outer House is a trial level court, and is analogous to England’s 

High Court.  The Inner House is, for practical purposes, an appellate court, similar to 

                                                 
21 See generally http://www.courtsni.gov.uk. 
22 The following is based on information available at the Scottish Courts Web Site, located at 
http://www.scotcourts.gov.uk/. Information regarding the District Courts is available at the District Courts 
Association Website, located at http://www.district-courts.org.uk/. 
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England’s Court of Appeal. Judges are called “Senators of the College of Justice” or 

“Lords of Council and Session.” The top judicial position, and head of the court, is the 

“Lord President.” The second ranking judge of the court is designated the “Lord Justice 

Clerk.”23 Administratively, the Inner House is divided into two divisions of five judges 

each, headed by the Lord President and Lord Justice Clerk, respectively. Twenty-two 

judges currently sit in the Outer House, and are referred to as “Lords Ordinary.” 

Appellate cases are usually heard in panels of three, and occasionally with five or more. 

Appeals are heard from both the Outer House and lower level Scottish courts (discussed 

below). Puisnes of the Outer House sit alone, or in some instances, with a civil jury. 

 Thus, the two houses of Scotland’s Court of Session are analogous to England’s 

High Court and Court of Appeal. Scotland’s two highest ranking judges are analogous to 

division presidents, appearing roughly similar, at least in prestige if not in function, to 

England’s Lord Chief Justice and Master of the Rolls. Traditionally, the Lord President 

has also had similar appointment power within the Scottish judiciary to that of the Lord 

Chancellor in England. Recent changes, discussed below, have now removed that power 

in favor of an independent judicial appointments board. 

 The criminal side of the Scottish supreme court requires little explanation, for the  

High Court of Justiciary, which operates both as a trial and appellate court for major 

criminal cases, is populated by the same judges who make up the Court of Session. While 

sitting in the High Court, however, the judges are referred to as “Lord Commissioners of 

Justiciary.” In the High Court, the Lord President of the Court of Session is referred to as 

the Lord Justice General of Scotland. It should be noted that for civil cases, the Law 

                                                 
23 This is simply the title of the judicial office. In this instance the term “clerk” should be given no 
“administrative” connotation. 
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Lords sitting in London act as a court of last resort for Scotland (as they do for the rest of 

the United Kingdom). For criminal cases, however, the High Court of Justiciary, sitting 

in the Parliament House in Edinburgh, is the court of last resort. Although the High Court 

of Justiciary is commonly referred to simply as “the High Court,” it should not be 

confused with the English High Court. It is instead more analogous to the English Crown 

Court, a felony criminal court. As with civil cases, the Scottish High Court generally 

hears appeal in panels of 3, and criminal trials are heard by a single judge sitting with a 

jury of 15. 

 Below the Scottish supreme courts are the Sheriff’s Courts and District Courts. In 

Scotland, the term “Sheriff” refers to a judicial officer, i.e., a judge, not an administrative 

official or county police officer. The Sheriff Courts are roughly analogous to England’s 

Circuit Judges, and hears smaller civil and criminal matters. For purposes of the Sheriff’s 

Courts, Scotland is divided into six regions called “Sheriffdoms. The chief judicial officer 

of each Sheriffdom is the “Sheriff Principal,” who is both the chief administrator for the 

49 Sheriffs (i.e., judges) sitting in each region, and an appellate judge for civil appeals. 

Judgments from the Sheriff Court’s may also be appealed to the Court of Session (if 

civil) or High Court (if criminal). 

 The District Courts are, essentially, misdemeanor criminal courts. There are 30 

such courts in Scotland. The District Courts are lay courts whose judicial officers 

typically are lay justices of the peace (sometimes a panel of three) assisted by a solicitor 

or other person of legal training. Magistrate Courts are the analogous courts in England. 

In the English court system, “District Courts” are not lay courts, but are staffed with legal 

professionals, usually solicitors. 
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 Like England, legal practitioners in Scotland are divided between elite trial 

specialists, known as “advocates” rather than barristers, and solicitors. The Scottish 

equivalent of the English Bar is the Faculty of Advocates. Therefore, Scottish advocates 

are admitted to the Faculty of Advocates, rather than the English Bar. There is no Inn of 

Court system in Scotland; therefore Scottish advocates do not become “benchers” of their 

Inn (although the may become honorary members of an English Inn). Advocates may 

nonetheless advance to the rank of Queen’s Counsel (QC), just as English barristers. 

QC’s in Scotland are referred to as “Senior Advocates.” 

 As alluded to above, a recent innovation in Scotland’s process concerning judicial 

appointments may portend a major change throughout the United Kingdom. Although on 

paper the Lord President’s appointment power, like that of the English Lord Chancellor, 

was only advisory (to the First Minister rather than Prime Minister), in practice the Lord 

President’s choices were final.  

 In June 2002, however, the judicial appointments process in Scotland radically 

changed, as appointment “advisory” power was transferred to the independent Judicial 

Appointments Board for Scotland. Responding to growing criticism, in both England and 

Scotland, that the judicial appointments process in elitist, unduly secret, and results in a 

judiciary that is not representative of the population, the Scottish Executive initiated a 

consultation process in September 1999 which led to creation of the independent 

appointments board two years later. The ten-member board consists of five lay members 

and five legal members appointed by the Scottish ministers, and administers and 

application process of all judicial positions, except the lay District Courts discussed 

above. A similar innovation has been proposed as part of the Blair Government’s judicial 
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reforms now being debated in the House of Lords. It has yet to be seen whether the 

Scottish example will serve as a blueprint for similar reform in England. And it is much 

too early to determine whether this reform will in fact alter the mix of those selected. 

This potential will be discussed in the concluding chapter. 

 As in England, it is common of judges of the superior courts to come from the 

ranks of the QC’s, or Senior Advocates. Statutorily, Senators of the College of Justice 

must be advocates of five years standing or judges in the Sheriff’s Court for five years. 

Additionally, after the reforms of 1990 gave solicitors the opportunity, through special 

training, to obtain rights of audience to the senior courts certain solicitors may also 

qualify, although in practice few such individuals exist. Appointment as a sheriff requires 

10 years legal experience, as either an advocate or solicitor; no higher rights of audience 

are necessary.  

 Nonetheless, regardless of the judicial position, the initial applicant pool is not 

large. According to the web site for the Faculty of Advocates, there are only 743 

members of that body in total.24 Of those, only 463 are listed as practicing, and a mere 

100 of those are Senior Counsel. The organization does not report how many of the 

Senior Counsel are women. It does state that 106 of the 463 practicing members are 

female. Of course, the non-practicing members of the Faculty of Advocates either already 

are judges, or are retired or in academia.  

 According to its first annual report, the Judicial Appointments Board received 294 

applications for 32 part-time, and 9 full time sheriff positions. The Board’s statistics do 

not divide the applicants between advocates and solicitors, but it is likely that the vast 

majority are advocates. If so, it would appear that a large proportion of the potential 
                                                 
24 Web site available at http://www.advocates.ord.uk/. Figures current as of October 15, 2004. 
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applicant pool is desirous of holding a judicial position. Therefore, while the new Board 

does not lack for applicants, it nonetheless remains saddled with the same applicant pool. 

Changing the appointment procedure, while retaining the same narrow pool of applicants, 

obviously limits the potential for any real change. For example, of the 8 applications the 

Committee received for two vacant Senator positions, all were men age 51 or older. The 

resulting appointments therefore did little to change the look of the court. 

 Additionally, the appointment of the top two law officers in Scotland remains 

unaffected by the Judicial Appointments Committee, and these positions traditionally 

have been stepping stones to the two seats reserved for Scottish judges in the House of 

Lords.  The top law officer is known as the Lord Advocate, equivalent to the English 

Attorney General. The second ranking Scottish law officer is the solicitor general, 

happily analogous to the office with the same title in England. A common path to the 

Lords is from Scottish law officer to Senator of the College of Justice (and not 

infrequently Lord President) to Law Lord. Such was the path of Lord Rodger of 

Earlsferry, the most recent Scottish appointee among the Law Lords. 

The Growth of the Appellate Judiciary, 1850 – 1990 

 Obviously the number of existing appellate positions relative to puisne 

appointments is an institutional constraint on promotions. This figure is not constant 

throughout the relevant time period. Therefore, in evaluating appellate promotions it is 

appropriate to consider in some detail the structure of the Superior Judiciary as a whole 

and examine how it has changed over time. 

 In 1851, the superior courts consisted of 14 puisne judges. With the creation that 

year of two new Lords Justices of Appeal in Chancery, the superior courts had six 
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“appellate” judges, for a puisne to appellate ratio of 2 to 1.25 The appellate judges 

consisted of the two Lord Justices of Appeal in Chancery and the “chiefs” of four 

superior courts: Chief Justice of the King’s Bench, Chief of the Common Pleas, Chief 

Barron of the Exchequer, and Master of the Rolls.26 

 By 1875, the number of puisne positions had increased to 19, with no 

corresponding increase in appellate positions. Legislation in 1876 and 1877, establishing 

the modern Court of Appeal and Lords of Appeal in Ordinary, briefly brought the ratio 

down to 1.5 puisnes for every appellate judge. By 1881, ongoing reform of the senior 

judiciary increased the ration back to 2:1. As of 1900, the figures stood at 21 puisnes and 

11 appellate judges. Moderate pre-WWII growth brought the judiciary to 27 puisnes and 

18 appellate judges in 1938. The appellate positions consisted of 8 LJA’s, 7 Law Lords, 

and 3 Division Presidents (the Lord Chief Justice, the Master of the Rolls, and the 

President of the PDA Division). This returned the puisne-appellate ratio back to its 

historic low of 1.5 to 1, significantly increasing promotion opportunities for the puisnes. 

 During most of World War II (from 1939 to 1944) there were few judicial 

appointments and little change in the structure of the senior courts. Pressures to increase 

the number of trial court judges were finally addressed in 1944. Legislation was passed 

authorizing the appointment of up to 32 High Court judges, with a minimum of 25. The 

Lord Chancellor was given discretion to transfer High Court judges among the three 

                                                 
25 Figures prior to 1991 are from Sainty (1993); figures after1990 are from the Department of 
Constitutional Affairs website (http://www.dca.gov.uk/judicial/). Although the use of the term “appellate” 
may not be strictly correct, each of these six “appellate” positions stood in a superior position of to the 
puisne judges such that a transfer to any of the six positions would have been considered a “promotion.” 
The Lord Chancellor, who may also sit as an appellate judge, is excluded from these computations, together 
with retired judges and Lords of Appeal who are not Lords of Appeal in Ordinary or members of the Court 
of Appeal (principally Privy Council members from other jurisdictions). 
26 Prior to 1881, the Master of the Rolls was associated with the Chancery Court. In 1881, the Master of the 
Rolls became the senior judge for the Civil Division of the Court of Appeal. 



 58 

divisions as caseload warranted, provided however that the following minimums were 

maintained: QBD – 17; CHA – 5; PDA – 3. No corresponding increase was made for 

appellate appointments until 1947, when the Appellate Committee of the House of Lords 

was increased to nine. 

 The High Court continued to grow steadily in the post-War years, resulting in 

another attempt to redress the puisne-appellate imbalance in 1960. New legislation was 

passed authorizing 48 members of the High Court and up to 11 members of the Court of 

Appeal. With the 9 Law Lords and 3 Division Presidents, this brought the puisne-

appellate ratio back to 2:1 once all the LJA positions were filled. 

 By 1970, growth in the trial court had pushed the puisne-appellate ratio to a post-

War high of nearly 2.7 to one. This imbalance was addressed by increasing the size of the 

Court of Appeal twice in the 1980’s, bringing the ratio back to 2:1 in 1987. Since that 

time, the ratio has stayed very close to 2:1. As of October 1, 2004, there were 107 High 

Court judges (QBD – 72; CHA – 17; FAM – 18), and 53 appellate judges (12 Law Lords; 

37 LJA’s; 4 Division Presidents). 

 In summary, over the period of study the ratio varies mostly from 1.5:1 to 2.5:1, 

depending on the decade. This factor injects a sort of “musical chairs” randomness into 

the promotion process. Clearly the aspiring appellate judge would rather hit his or her 

“promotion window” during a decade when there are three puisne judges for every 

appellate judge than when there are five. The number of available appellate positions 

relative to the applicant pool is yet another institutional constraint which must be 

considered when analyzing judicial promotions. 
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The Law Lords 

As of June 30, 2004, 108 judges had been appointed as Lords of Appeal in 

Ordinary. Figure 2 shows Law Lords by prior position held. As shown the Figure, the 

bulk of these judges were first appointed to a High Court division, then promoted to the 

Court of Appeal, and thereafter became a Law Lord. 

Figure 2: Law Lord Appointment 1876-1990 (By Prior Positions)27 

 
Only 7% were appointed directly from the Bar, and all these were pre-War appointees. 

About the same percentage (8%) leapfrogged the Court of Appeal. Far fewer leapfrogged 

only the High Court (4%). A smattering of Law Lords were promoted directly or 

indirectly from an attorney general or solicitor general position, but again that was a pre-

war practice. It is interesting that the Scottish and Irish benches are significantly over-

                                                 
27 Figure 2 abbreviations: LJA – Lord Justices of Appeal; HCt – High Court; AG – Attorney General. 
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represented compared to their relative size to the United Kingdom (approximately 9% 

and 3%, respectively), but this does not seem to have been an issue.28 

 Over half the Law Lords took the two promotion route from High Court to LJA to 

LAO (or sometimes 3 if the judge also becomes a division president). This two or three 

step path has been institutionalized in the post war period. The last Law Lord to be 

appointed from the English Bar without going through at least two promotions was Lord 

Simon in 1971. Simon was appointed directly to PDA Division President from the 

Solicitor General’s office and then promoted directly to the House of Lords. 

Recent Changes in the Judiciary 

 The past decade has seen the judicial appointments system in Britain come under 

increasing scrutiny, criticism, and self-examination. What had been largely a debate in 

legal circles, began to penetrate the public consciousness as Britain accepted more and 

more governance from the European Community – particularly after the country set the  

date of October 2000 for joining the European Convention of Human Rights. While the 

concept of judicial review (i.e., the power of the courts to declare acts of Parliament 

illegal or “unconstitutional”) was officially disclaimed in a governmental system founded 

on parliamentary supremacy, English courts for years had become increasingly bolder in 

declaring the Government’s conduct to be “inconsistent” with the law (Sunkin 1995). 

And with the passage of the Human Rights Act of 1998 incorporating the European 

Convention on Human Rights into British domestic law, what had been a growing de 

facto form of judicial review, promised to become the acknowledged de jure role of the 

judiciary. The European Courts had already declared some acts of Parliament illegal as 

                                                 
28 Population figures are from Halsey (2000, 72). 
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inconsistent with Britain’s European treaty obligations, and as of October 2000 British 

Courts officially obtained the same power pursuant to the Human Rights Act. 

 Thus, in the late 1990’s the appointment process became a matter of public 

debate, and popular press reports of judge’s backgrounds became more common. (Gibb 

1999). Additionally, sensational court cases tinged with human rights concerns, such as 

the deportation of former Chilean dictator Augusto Pinochet, and the court-ordered 

separation of conjoined twins (condemning one to death), captured the public’s 

imagination. Why, it was increasingly asked, should such power be entrusted in the least 

democratic of governmental departments, populated with Oxbridge elites 

unrepresentative of the population at large? The answer given by Sir Thomas Legg29 to 

this question seemed increasingly unsatisfactory: “[O]nce people become judges, full-

time judges, they are as near to being unsackable as it is possible to be in our community. 

It is not, therefore, a field in which it is very safe to indulge the luxury of experiment 

beyond a certain point” (HA Comm. 7). In other words, “If it ain’t broke, don’t fix it.” 

 The problem was that even among members of the judiciary, a consensus seemed 

to be developing during the late 1990’s that the system was broken. A government that 

saw its first woman prime minister in 1979, did not have its first woman appellate judge 

until 1988, and she “happened” to be the sister of the just-departed Lord Chancellor.30 

                                                 
29 The Permanent Secretary and Clerk for the Crown in Chancery, in testimony to the Home Affairs 
Committee of Parliament in 1995 concerning judicial appointments procedures. House of Commons Home 
Affairs Committee. 1996, Third Report: Judicial Appointments Procedures, Vol. II, Minutes of Evidence 
and Appendices, May 17, 1995, p. 5 London: HMSO [hereinafter (HAC Report 1996)]. 
30 As noted earlier, the first woman appellate judge was Dame Elizabeth Butler-Sloss DBE, who is 
currently President of the Family Division of the High Court. Her brother was Lord Chancellor Michael 
Havers. Havers served as Margaret Thatcher’s Attorney General for nine years before being promoted to 
Lord Chancellor in 1987. Havers served only a few months as Lord Chancellor, being forced to resign for 
health reasons.  Butler-Sloss and Havers are children of a former High Court Justice, Sir Cecil Havers. That 
Butler-Sloss was the first woman appointed to the Court of Appeal, was, according to Sir Thomas Legg’s 
testimony, “a complete coincidence” (HAC Report 1996, 5) 



 62 

 Solicitors had been making much the same argument for years. Why did barristers 

have a monopoly on the right of audience before the superior courts, and why was it 

assumed that the skills of a barrister were necessary to be a good judge? Because such 

rights of audience were normally considered by the Lord Chancellor as a prerequisite for 

appointment to the senior judiciary, all solicitors were effectively excluded. As a nod to 

pressure generated from the Law Society, Lord Chancellor Mackay in 1990 implemented 

a new law that allowed solicitors the opportunity to obtain rights of audience as 

“solicitor-advocates,” upon completion of special training. This was followed in 1993 by 

the appointment of the first solicitor to the High Court, Michael Sachs, who had served as 

a Circuit Judge for ten years.  

 McKay also formed a Judicial Appointments Group within the Lord Chancellor’s 

Department. This civil service group was responsible for seeking applications, screening 

and interviewing applicants, and making recommendations for appointments to all courts 

below the senior judiciary. Although the Lord Chancellor excluded from the purview of 

the Appointments Group senior court appointments, the Appointments Group became 

responsible for recorder appointments. Recorders are part-time positions in which a 

barrister of 10 years experience can sit as a judge in the Crown Court or County Court 15 

to 30 days per year (Derbyshire 2001, 270). During much of the period under study, and 

systematically during the post-war period, these positions, along with Deputy High Court 

Judges, have been used as a training ground for future High Court appointees. Therefore, 

by overseeing recorder appointments, the Appointments Group was effectively given 

control over defining the application pool for High Court judges. 
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 In 1999, Mackay’s successor, Lord Chancellor Irvine implemented an application 

system for persons seeking appointment to the High Court. Prior to that time, it was 

generally believed that even appearing so unseemly as to be eager for a court 

appointment would certainly disqualify a barrister from being considered (Tate 1992). 

Although the Lord Chancellor reserved the right (which he did exercise) to offer 

appointments to non-applicants, no longer did those aspiring to the High Court bench 

have to rely solely upon the Lord Chancellor’s “soundings” to be noticed. The taboo of 

open ambition was finally swept away. Thus, the 1990’s saw a number of reforms that 

significantly impacted judicial recruitment for the first time in decades.31  

 

                                                 
31 These reforms are discussed in the HAC Report (1996) and DCA Policies (2004), among others. 
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CHAPTER 4 

THE NSF INTERVIEWS 

Obtaining the Interviews 

I received for a National Science Foundation dissertation improvement grant to 

undertake field study of the British judiciary during the fall of 2000. I intended to spend 

four weeks reviewing resources not readily available in the United States, interviewing 

judges and other members of the legal profession about appellate recruitment, and 

personally observing the judicial process. It should be emphasized that the interview 

portion of the study was not intended to gather original data the would be coded for use 

in the study. Rather, it was to provide a “reality check” of Tate’s Family Status Model, 

and specifically each of the variables used in the model. 

One reviewer of the NSF application questioned whether the judicial interviews I 

proposed would be successful, doubting that British judges would grant interviews. 

Likewise, British solicitors whom I contacted, through associates in the Dallas legal 

community, also thought it would be difficult to obtain interviews with members of the 

senior judiciary. A reply from a practitioner in the London office of the law firm of Baker 

& McKenzie was typical: 

[Y]ou are right in assuming that our judges are pretty difficult to 
get hold of for interviews (indeed, they may need the Lord Chancellor’s 
permission to speak on the record). 

The only way [to schedule such interviews] it would seem to me, 
possibly, [would] be via a senior member of the bar who might effect an 
introduction. Our litigators might be able to make an introduction to an 
appropriate senior barrister who would then need to be persuaded to 
approach a judge. Doubtlessly the purpose of the interview would need to 
be clarified beforehand. 
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The general perception among members of the London legal community whom I 

contacted was that a direct request was at least inappropriate, and likely impermissible 

(assuming approval from the Lord Chancellor would be necessary). I found it difficult to 

believe, however, that judicial interviews of the type I was seeking were forbidden, or 

even unprecedented. I assumed that informally arranged interviews were more common 

than ordinarily believed, and I also doubted that the Lord Chancellor’s permission would 

be necessary given the right personal introduction. Additionally, I was concerned that the 

Lord Chancellor would simply not respond, or worse, just say no, and thereby doom the 

entire enterprise at the outset. 

It seemed to me and my advisors that some type of “elite-to-elite” contact would 

likely prove productive in generating an entrée to the judiciary that would not be 

offensive to local custom. Therefore, I determined not to contact the Lord Chancellor 

initially, and instead proceeded with a multi-level approach, using both professional and 

academic contacts, in an attempt to schedule interviews. 

The senior British judiciary is much more isolated from the general public than 

judges in the U.S. It is fact difficult to contact directly even a junior barrister at his or her 

chambers. One is expected instead to contact the barrister’s clerk (or “practice manager”). 

Because almost all members of the senior judiciary are a product of the barrister-

chambers environment, it should not be surprising that the same attitude persists in the 

judiciary. I am sure this is all the more so for judges, since they must also guard against 

improper “ex parte contact” from an advocate or litigant in a case. 

As an appellate staff attorney and former practitioner, I probably had more 

avenues available to pursue for interview contacts than most graduate students. I knew 
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attorneys who worked in international law firms with offices in both Dallas and London. 

I continued to pursue these contacts during the several weeks prior to my departure for 

London in September 2000. 

I also obtained a letter of introduction from a judge I worked for at the Dallas 

Fifth Court of Appeals. The letter, on Court letterhead, was addressed “Dear Judicial 

Colleague,” and explained the purpose of my research, my position with the Dallas Court 

of Appeals, and the Court’s support for my academic research. It further assured their 

judicial colleague that as a court staff attorney I was sensitive to the confidential nature of 

judicial decision making, and their trust in granting an interview to me would not be 

abused. The letter also invited the judges to visit the Dallas Court should they have plans 

to be in Texas in the future (although to my knowledge, none have). In an effort to add 

additional legitimacy to the request, I also suggested the recipient visit the Dallas Court 

web site (an exceptionally fine judicial site) for further contact information. Some judges 

later told me that they did in fact look at the website. 

For my academic level contacts, I obtained an additional letter of introduction 

from Dr. Neal Tate in his capacity as Dean of the Graduate School at the University of 

North Texas. In that letter we emphasized that the research was funded by the National 

Science Foundation, a dissertation improvement grant which Dr. Tate was instrumental in 

facilitating. Dr. Tate also introduced me to law professor at the University of Essex  

Dr. John Books also prevailed on his British contacts, obtained through his own 

work on British politics. Two of these proved very helpful: a junior barrister in private 

practice and a parliamentary aide to a member of the House of Lords. The junior barrister 
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was associated with an international law firm, coincidentally a firm with which I had 

professional contacts. The parliamentary aide was a long-time Labour Party operative. 

Finally, I prepared a cover letter requesting an interview and compiled packages 

consisting of my letter and copies of the judicial colleague and University of North Texas 

letters of introduction. I was advised not to make a mass mailing to the judges, but to 

hold the requests until I first obtained some direct entrée, so the letter would be a follow 

up contact rather than a “cold call.” I also hoped that the immediacy of a local postmark 

and telephone number might be more likely produce a response than the necessity of 

replying with an overseas letter (I was unaware at the time to what extent the senior 

judiciary was communicating be email.) In my interview requests, I granted anonymity to 

each of my interviewees, promising not to attach their name to any specific comments.  

After reaching London in mid-September, I was able to confirm an interview with 

junior barrister at his office. The barrister had recently gained publicity as one of the 

barristers retained in a highly publicized legal proceeding. The fact that my academic and 

professional requests reached him separately likely hastened his agreement to see me. 

It is commonly stated that barristers are prohibited from forming law firm 

partnerships of the type typically found among solicitors in England and lawyers in the 

United States. Instead, barristers are thought of as operating independently within a small 

chambers (or a “set”), acting on briefs (i.e., cases) only as the barrister is retained by a 

solicitor. This quaint “Rumpole of the Bailey” ideal of a British barrister is somewhat 

obsolete, and the practice of this particular junior barrister is a prime example. 

First, barrister chambers have been merging into ever larger “sets” in recent years, 

and in many ways now closely resemble large, so-called “boutique” litigation firms in the 
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United States. Barristers within sets share administrative costs and also share the 

workload, often passing off what is a called a “late brief” to another member of the 

chambers prior to the court appearance (Darbyshire 2001, 246). Secondly, a barrister may 

form partnerships with foreign firms (Ibid). The junior barrister I interviewed was a 

product of the modern, large chambers practice, having become associated as a junior 

barrister with the prestigious chambers of Three Verulam Buildings.32 And he had also 

taken advantage of the international exception by joining an American law firm with 

headquartered in Chicago, with offices in major cities throughout Europe. Through an 

innovative arrangement of formally associating with Chicago office of the American 

firm, he was in effect able to join that firm’s solicitors’ office in London, although he 

remained a barrister associated with Three Verulam Buildings. The London office of the 

American firm was as modern and cutting edge as any law firm in the United States, and 

from my observation it appeared to be operating much the same, using both barristers and 

solicitors. 

As it turned out, this particular interview was important for another reason. The 

barrister was also the son-in-law of a recently deceased Court of Appeal judge. He 

therefore likely had more contacts and insight into the personalities of the senior judiciary 

than many junior barristers, and certainly more so than the solicitors I had talked to. He 

was able to offer sound advice as to which judges might be receptive to my interview 

requests, and from whom I might be able to obtain the widest diversion of viewpoints 

from a limited number of interviews. He also graciously allowed me to use his name in 

                                                 
32 This set currently consists of 58 members, 19 associate members, and six practice managers (i.e., clerks). 
(See http://www.3vb.com). Upon losing the Solicitor General position in the cabinet shakeup following the 
2001 election, the former Solicitor General was recruited to join these chambers. This revolving door 
relationship with prominent government officials is similar to that found with prestigious American law 
firms. 
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my letter requesting an interview. However, he too believed that the most appropriate 

method of contacting the judges was by letter. 

Among the judges he suggested I contact was a Lord Bingham, the former Lord 

Chief Justice, former Master of the Rolls, and recently appointed Senior Law Lord. As 

luck would have it, after I left the interview with the junior barrister, I made a point of 

walking around the Holborn legal district and happened by a legal bookstore.33 In the 

window was a recently published book by “Tom Bingham, Senior Law Lord,” entitled, 

The Business of Judging: Selected Essays and Speeches. I went in and bought the book, 

read as much as I could in an afternoon, and crafted a new name-dropping, reference-

laden letter requesting interviews with the Law Lords. 

Additionally, in follow up communication with the parliamentary aide, he 

suggested that I send my interview requests to the Law Lords directly at their Parliament 

address, just as I would to contact any member of the House of Lords. For lower court 

judges, he suggested that I go through the office of the Lord Chief Justice. The aide also 

graciously allowed me to use his name. Accordingly, I mailed interview requests 

(accompanied by the two letters of introduction) to all twelve Law Lords, and to the Lord 

Chief Justice. From the Lord Chief Justice, I specifically requested assistance in 

scheduling interviews with three judges from the Court of Appeal and three from the 

High Court. 

Next, I scheduled a meeting with a law professor at Essex. During that meeting, 

the Essex professor was able to do what I had been told by others with much authority 

                                                 
33 Luck was not always on my side. A terrorist incident (a shoulder launched grenade fired at the MI-5 
building) resulted in government buildings being closed to the public for about a week early during my 
stay. During that time, few of my letters and emails achieved a response. Fortunately, the attack caused 
only minor damage, and when no repeat event occurred, London returned to normal the next week. 
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simply could not be done – he picked up the telephone and called the clerk of a Court of 

Appeal judge, and was put straight through to the judge. It was of course a judge with 

whom he was well acquainted. The professor asked the judge if he could see an American 

academic for an interview. As it turned out, he could, although it was not until my last 

week in London that I was able to get his clerk to commit to a specific time. 

The Essex professor also was instrumental in later arranging an interview with 

one of the few women appointed to the Supreme Court, and one who could quite possibly 

become a Law Lord in the future. I very much wanted to interview at least one woman 

judge of the senior judiciary because there had been so few, particularly one rumored to 

be on the fast track to become the first woman Law Lord. With the professor’s assistance, 

she eventually agreed to see me, she was unable to schedule a time until my last week. 

While awaiting a response from the Law Lords and the Lord Chief Justice, I of 

course continued my library and archive research, as well as my court observations. I also 

took the opportunity to interview three solicitors. Two were prominent members of 

prestigious “magic circle” firms in London, and one of these was a leading advocate for 

higher rights of audience for solicitors. The third was an employment law consultant and 

a panel member of the Immigration Tribunal. 

A few days later I was contacted by the Clerk of the Lord Chief Justice, who 

informed me that the Lord Chief Justice had authorized him to forward copies of my 

interview request to all members of the Supreme Court, which he had done. The judges 

were advised to contact me if they were interested in scheduling an interview.  

The mass circulation, ironically, was exactly what we had thought would be least 

productive initially. And while it was certainly gratifying to have the imprimatur of the 
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Lord Chief Justice, I feared I would suffer from a “tragedy of the commons” effect. By 

requesting that everyone cooperate if they were so inclined, I suspected no one judge 

would feel compelled to volunteer. I contacted the Clerk with my concern, and he 

informed me (contrary to what I had been told by so many practitioners) that I was 

welcomed to inquire directly with the judge’s chambers. I needed simply to call the 

central number for the Royal Courts of Justice, ask for the judge’s clerk, and make my 

inquiry. While as a practical matter such a procedure is not likely to be productive 

without much initial spade work, such semi-direct contact was not prohibited. It may be 

unusual perhaps, but not unprecedented. There was no need for the protocol of an 

introduction by a senior barrister, and no requirement of permission from the Lord 

Chancellor. 

The circulation of my material by the Lord Chief Justice was no doubt helpful in 

securing interviews from judges that were also contacted through another source. Some 

judges later mentioned to me that they had received the circulation. Without direct follow 

up with the judge’s chambers, however, or a contact from another source, it is unlikely 

that this circulation alone would have been productive. 

In retrospect, the concern of the judges regarding direct contact seemed not to be 

protocol, but rather the same concern as in U.S. practice. Judges do not want ex parte 

contacts from barristers who have cases in front of them. While the judges had little need 

or occasion to take calls or schedules interviews with members of the general public, 

such contacts were not prohibited, simply uncommon. Unfortunately, it took nearly a full 

three weeks for me to disconfirm the misinformation I had received. In the relatively 

short time remaining, my research assistant and I called several judge’s clerks directly in 
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attempt to schedule further interviews. These direct contacts produced several polite 

declinations, no rebukes, and one additional appellate. 

All the judges proved difficult to schedule, even after they had expressed a 

willingness to see me. To improve my chances of interviewing one appellate judge, I 

made a point of obtaining the judge’s appellate docket schedule, and sat through the 

judge’s morning docket the week the judge was to contacted about the interview. 

Appellate arguments are held in courtrooms located in the recesses of the Royal Courts of 

Justice building, far off the beaten path of the puisne courtrooms regularly visited by 

tourists throughout the day. My appearance, and length of stay,34 was noticeable, and I 

think likely increased the probability of the interview. Ultimately the judge agreed to see 

me the last work day of my visit. 

Also during this time, the parliamentary aid assisted me in pursuing a contact with 

a very high ranking law officer. The aide was a friend of the private secretary to the law 

officer, who handles scheduling, and she was persuaded to find time for an interview. I 

hoped the law officer would not only provide me with insight into the judicial recruitment 

process, but that he could also facilitate judicial interviews. As it turned out he could, and 

he did. But it was not until Friday, October 6 (the end of my third week) that I received a 

message that he would able to see me the following week. 

That Friday, however, was a particularly good day. A number of follow-up calls 

and emails to the administrative staff of the Law Lords finally bore fruit. I received a 
                                                 
34 One must understand that appellate arguments in the British system are quite unlike the American 
counterpart. A typical appellate argument in an American court would be twenty minutes a side, and five 
minutes for rebuttal. In Britain, the appellate courts hear “pre-arguments” of that length or longer, whose 
only purpose is to determine how long the court should give the parties for the full appellate argument. A 
“short” appellate argument may last a half day, while a lengthy argument could last a week. Therefore, it is 
most unusual for a non-participant, such as myself, to attend a full morning’s argument. I became a matter 
of comment by the staff, who I made a point of meeting, and became known as the “slim American 
gentleman in the back.” 
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charming email from a Lords’ staff member informing me that the following Thursday I 

should proceed to the Westminster tube station, exit by Big Ben, and “continue past the 

statues Oliver Cromwell and Richard the Lionheart to the Peers entrance” of Westminster 

Palace, where I would be collected for an interview with a Law Lord. 

Thus, it took three solid weeks of making contacts, follow ups, and ongoing 

requests before I was able to confirm my first judicial interview, who was a Law Lord. 

As it turned out most of the interviews were generated as a result of multiple contacts, 

persistent follow-ups, and a little luck. Then of course, all who had agreed to see me 

wanted to see me at the same time. As a result, all the judicial interviews were necessarily 

bunched during the final week of my stay. It seemed that the finality of my departure date 

was the prime factor which caused the judges (or their clerks) to finally commit to an 

interview time. While I perhaps could have obtained additional interviews if I could have 

extended my stay, I also would have doubtless met with additional cancellations and 

rescheduling. 

I began week four with my interview with the high ranking law officer. He was 

very helpful in plugging some still rather large gaps in my interview series. To that time, 

High Court judges had been the most reluctant of the judges to grant interviews. 

Although by 2000 the taboo of applying for an initial High Court appointment had been 

broken, there was no corresponding application procedure for the Court of Appeal. The 

few High Court judges I talked to (ultimately only two) were very reticent discussing 

promotion to the Court of Appeal, perhaps for fear of appearing to be campaigning for 

the position. And too, they were clearly very busy people. I observed them sitting on the 

bench during the day, and then working well into the evening, long after the staff had left. 
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Few of the judges had any professional staff to assist with the workload. Therefore, 

interviews with the puisne judges were actually the most difficult to schedule. 

Without a call from a high ranking law officer on my behalf, I doubt I would have 

obtained any trial court interviews. Nor would I have been able to schedule a high 

ranking representative of the Bar Council, the governing body for barristers. Calls by the 

law officer, however, resulted in both, almost immediately. In the case of one puisne 

judge, a member of the Queen’s Bench, the judge called me himself to schedule the 

interview, the only time a judge or barrister did not use a clerk as an intermediary. 

Following my interview with the law officer, I did in fact proceed past the statutes 

of Oliver Cromwell and Richard the Lionheart for my interview with the Law Lord, who 

was my first judicial interview. Although frankly I would have preferred to have had 

more judicial interviews before questioning the Law Lord, research beggars cannot be 

choosers, and I had no time to reschedule, even if could have. 

I was collected by a high ranking administrative official (i.e., a Clerk) of the 

Judicial Office. I was informed that Law Lord would meet with me for 30 minutes, and I 

should be prompt and quickly get to the point with my questions. I was then ushered into 

a medium-sized office immediately off a main hallway, no larger than a typical partner’s 

office in a U.S. law firm. Although I first assumed I was entering an ante chamber to the 

Law Lord’s office, I quickly realized that the gentleman sitting at the desk in front of me 

was my interview. The intimacy of the setting, particularly for a palace, was striking. 

The Law Lord could not have been more cordial, and despite the emphasis on 

thirty minutes by the Clerk, the Law Lord seemed unhurried, and spent more time with 

me than had been allotted (although I was careful not to abuse the privilege). Before I left 
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his office, he also volunteered to autograph the book that had serendipitously helped 

secure the interview. 

The Law Lord had also arranged for me to interview my escort. Although a non-

legal position, the Clerk is an important administrative official who is integral to the 

workings of the court, and clearly commanded attention among all whom came within his 

presence while I was there. I was also scheduled to interview a Judicial Taxing Clerk, a 

legal position responsible for recommending awards of attorney’s fees to successful 

parties appearing before the Lords. Finally, I also spent time talking with members of the 

newly hired professional research staff, the Legal Assistants to the Law Lords. These four 

attorneys were the first such professional staff members ever hired by the Lords, and as 

of this writing their number remains at four. 

Although I inquired whether some of the other Law Lords would be available to 

see me, the Clerk politely but firmly informed me that the Lords had thought the task was 

best delegated to one Law Lord to speak on their behalf. In other words, no.  

From my interview at Westminster, I proceeded to the Royal Courts of Justice for 

my second appellate interview, a member of the Court of Appeal. He was candid and 

open, and offered me a great deal of insight into the workings of the Supreme Court. We 

met for about an hour. The following day, I had three more judicial interviews, two with 

members of the Court of Appeal, and a third with a judge of the High Court, Queen’s 

Bench Division.  

During a return trip in August35 of the following year, I met with a second High 

Court judge, who was also assigned to the Administrative Court. The Administrative 

                                                 
35 August is a difficult time to schedule anything in Britain, since that month is the traditional holiday 
period for many Britons, including government officials. Few judges were working during his time, and the 
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Court is a special subdivision of the Queen’s Bench, formerly known as the Crown Court 

List. Among other matters, the Administrative Court hears challenges to the conduct of 

governmental officials (i.e., judicial review). In addition to the standard forty minute 

interview, I spent the morning with the judge sitting beside him on the bench as he 

proceeded through his docket in the Administrative Court. I also spent well over and hour 

with a senior staff official of the Administrative Court Office, discussing the history, 

operations, and personnel of the Administrative Court, as well as the process for 

challenging governmental conduct. The staff member was a legal professional 

permanently assigned to the Administrative Court. 

In absolute terms the total number of judicial interviews was not great. In 

summary, I interviewed six members of the senior judiciary: one Law Lord, three 

members of the Court of Appeal (two of whom later became law lords), and two 

members of the Queen’s Bench Division, one of whom was attached to the 

Administrative Court. I also had four substantial staff interviews, and supplemented the 

judicial interviews with six practitioners: three barristers (two of whom were QC’s), and 

three solicitors. Additionally, I interviewed two prominent law professors. The 

interviews, however, included six more interviews of the senior judiciary than many 

learned practitioners told me were possible. My interview with a law professor at the 

London School of Economics confirmed that the interview with the Law Lord in 

particular would be envied among British academics. 

                                                                                                                                                 
burden on those remaining was not conducive to scheduling interviews. That was, however, the only time 
which I had available to make a return trip before my NSF funding expired. As expected, I received more 
polite declinations than interviews. Accordingly, this trip was limited more to library work and 
observations than interviews. I did take the opportunity to tour a Magistrate’s Court (primarily a 
misdemeanor criminal court) during a side trip to Salisbury, and discussed the functioning of that court 
with the judge and staff. 
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While these interviews generated valuable perspective, I would not want to 

exaggerate their importance. As a whole, this was a reticent group, particularly when it 

came to the sensitive subject of appellate promotion. No one of course was willing to 

speak for the Lord Chancellor (who did not grant my request for an interview). Appellate 

appointments truly seem to be a “crown jewel” duty which the Lord Chancellor has, at 

least historically, jealously guarded and shared with few others. Knowledge of the current 

Lord Chancellor’s appointment procedures to the highest appellate courts was quite 

limited, and often no more than was publicly available. I received more of what I would 

call “informed speculation” than hard data. Additionally, the information did not vary 

markedly from one judge to the next. “Legal model” responses were the order of the day. 

The usual explanation for the homogenous background of the senior judiciary was 

that quality begets quality. That is, the brightest and most ambitious students seek out the 

institutions (i.e., primary school, university, barrister chambers, etc.) most renown for 

their quality. For example, the type of barrister who would apply to the High Court, 

would not normally apply to be a Circuit Judge. If the barrister was talented enough to be 

a High Court judge, one would expect the barrister to apply for the position initially. 

Therefore, the Circuit Judges, through a process of self-selection, do not usually have the 

qualifications one looks for in a senior appointment. Once appointed to the bench, one 

determines judicial quality for promotion by reading the judge’s decision, and critiquing 

the quality of the analysis. It is a process, according to the judges, that does not lend itself 

to objective criteria, but it is nonetheless a quality determination which they firmly 

believe the Lord Chancellor can, and does, make. 
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It is quite credible that the Lord Chancellor has been able to personally manage 

most of the appellate appointment process, given the relatively small number of senior 

appointments. At least to this point, the number of appellate appointments has not been so 

great that the Lord Chancellor would be forced to delegate any more of the task than he 

chooses. For example, during his ten years in office Lord Mackay made 55 appellate 

appointments (14 to the Lords and 41 to the Court of Appeal). Needless to say, that is 

only 5 to 6 appellate appointments per year, a manageable administrative load for a 

cabinet level official. Senior puisne appointments, of course, increase the workload 

considerably, in Mackay’s case by an additional 72 appointments. Therefore, Mackay 

averaged 12.7 senior appointments per year (i.e., 127 such appointments, excluding 

division presidents). Viewed in that context, it is understandable that the Lord Chancellor 

first expanded the application process, and the involvement of the Judicial Appointments 

Group, to puisne appointments. In other words, the growth in the judiciary made it 

predictable that the Lord Chancellor would need assistance in winnowing even a 

relatively small applicant pool of High Court appointees into a manageable short list. It 

may well be that appellate appointments also are rapidly reaching a point where they 

exceed the administrative capacity of the cabinet officer acting alone (or at least without 

formal staff support). Thus, in addition to the clamor of the press, the public, and other 

interested parties to open up the judicial appointment process, there may be an 

institutional incentive to do so as well. 

A sample questionnaire used for the interviews is attached as Appendix A. Note 

that not every question was asked in each interview, and of course questions were 

tailored to the type of interview, i.e., judicial, practitioner, academic. Additionally, I was 



 79 

often forced to depart from the questionnaire, seeking to get at the issues in multiple ways 

when the interviewee was particularly reticent or evasive, or to omit certain questions 

because of time constraints. Additionally, I refined and improved phrasing as I went 

along, in an attempt to elicit the most information possible. The purpose of the interviews 

was to inform the analysis with “real world” perspective, not to systematically code data. 

It is appropriate at this point, however, to provide the reader with an overview of some of 

the more significant information generated from the interviews. 

The Judges’ View 

 As a result of the 1990 reforms permitting solicitors to apply for higher rights of 

audience, and the first appointment of a solicitor to the High Court, I expected to 

encounter much excitement over a broadened applicant pool that promised to change the 

face of the senior judiciary. Not so. For all the debate about the new “transparency” in the 

selection process, judicial appointments to the appellate courts remained as opaque as 

ever. 

 When asked about how the decision is made to promote a judge to the appellate 

bench, the most common response from members of judiciary was to the effect of, “I 

don’t know; the Lord Chancellor makes that decision.” It was agreed that the Lord 

Chancellor does consult with members of the senior judiciary and senior members of the 

Bar. This process has become derisively known as the “secret soundings.” Lord 

Chancellors have preferred to call them “consultations” (HAC Report 1996, 7). By 

whatever name, however, the consultations are not public and they are very much a 

matter of the personal preferences of the particular Lord Chancellor in office. Although in 

general terms the Lord Chancellor discloses that he consults with Division Heads and 
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other senior members of the judiciary and Bar, the identity of everyone who may be 

sounded out is not disclosed. (See DCA Policies 2004). 

 Nonetheless, by process of elimination I was able to determine that High Court 

judges were not in the consultation loop, nor were recently appointed appellate judges. 

Curiously, however, some senior members of the Bar, such as the General Council to the 

Bar, are consulted although not yet senior enough to be a High Court judge. The Law 

Society (the solicitors’ governing organization) is not consulted. As best as I was able to 

determine, a master list of those included in the Lord Chancellor’s soundings is not 

publicly available, and no one I interviewed professed to know of such a list. 

 The process by which consultation is undertaken is reasonably straightforward, 

according to those I interviewed who are part of the soundings. A list is circulated by the 

Lord Chancellor’s Department with all the High Court judges listed in order of seniority, 

oldest first. The person being consulted marks on the list who he believes should be 

considered for future openings, and the marked list is returned to the Lord Chancellor. 

These “consultations” are circulated broadly enough that those responding tended to feel 

that his or her own response is not very influential. One judge remarked that he always 

tried to look back on the list to find some “poor fellow” that had been overlooked, 

although he did not think that it seemed to make much difference. One judge I talked to, 

however, tended to talk in terms of “we” when referring to appellate promotions, as in, 

“When we decided to promote Judge X . . . .” From such phrasing, one might infer that 

some soundings are more influential than others. 

 All interviewees, judges and non-judges alike, were asked the following question: 

“If right now you wrote down the names of five people that you predict would be the next 
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five promotions, how many do you think you would get right?” The answers were starkly 

split into two groups. About half said they had no idea, maybe one or two, but it would 

just be chance. The other half responded, with some confidence, that they could likely 

predict three or four. My sense was that judges responding in the later category were 

being more candid than others. Because of the limited pool of applicants (mainly QC’s of 

sufficient experience), those familiar with the system should have a good idea of the 

upcoming appointments. Derbyshire (2001) estimates that the real applicant pool of likely 

appointments is as low as 6 for any given appointment. 

 With all interviewees I attempted to explore the traits and attributes which the 

interviewee thought separated those judges who were promoted from those who were not. 

One judge unexpectedly responded, “But they all are promoted eventually!” While at the 

time I was armed with statistics that said the majority were not, the judge seemed 

skeptical. As it turns out, he was correct to be skeptical. While of course all puisnes are 

not promoted, many more are than I had originally thought. Additionally, when one 

subtracts out those who have no significant chance of promotion, because of early 

retirement, premature death, reaching the High Court bench too near mandatory 

retirement, or having served as a full-time Circuit Judge (traditionally an impediment to 

promotion), what the interviewee said is much closer to the mark – among those that have 

a truly realistic opportunity of promotion, there is a very high promotion rate. This is 

particularly so in recent years when forced retirement has caused higher turnover in the 

appellate ranks. 

 Nevertheless, there is still a significant number that are not promoted. The most 

frequent explanation of passed over judges centered on merit, exemplifying the classic 
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“legal model” method of judicial decision making (i.e., judges make right or wrong 

decisions by applying (or misapplying) the law to the facts, and their merit as a judge can 

be gauged accordingly). Defining merit was more difficult. There was clearly a 

consensus, however, that achieving QC at an early age was an indicator of success, which 

would likely follow a judge throughout his or her tenure on the bench. Other than that, 

merit characteristics tended to be nebulous. 

 In an attempt to define merit by exclusion, some interviewees expressed concern 

that some judges were passed over because of a poor work ethic (i.e., laziness). As they 

explained, prominent barristers in private practice have the support of a large chambers 

and staff to assist them, not to mention a referring solicitor “briefing” the case. Upon 

appointment to the bench, they are sometimes unprepared of the shock of just how much 

work a High Court judge must handle, how little help there is to do it, and how much 

time is spent traveling outside London for trials. For practical purposes, the judges have 

no professional staff (i.e., law clerks). They write their own decisions (which frequently 

are oral pronouncements, or “speeches,” from the bench, which are summarized by a 

commercial reporting service). At most, several judges may share one junior barrister 

part-time to assist with legal research. This leads to long, tedious hours, performing many 

mundane tasks for themselves which the new judge may not have had to do for many 

years. All this when a judicial appointment is viewed among the Bar as an opportunity for 

the successful barrister to begin to wind down toward retirement. 

 It was also suggested that some puisne judges simply enjoyed what they are doing 

and do not want to be promoted. When pressed, however, no one could cite any examples 
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of this scenario, and interviewees generally agreed that no High Court judge was likely to 

turn down an appellate promotion. 

 Each of the interviewees was provided a copy of the path diagram depicting 

Tate’s Family Status Promotion Model and asked to comment on the variables. The 

following summarizes the main points from those discussions. 

 No one thought secondary education played a factor in promotion. They did, for 

the most part, believe attending a so-called public school was indicative of family wealth 

and therefore an elite advantage, but not specifically for promotion. One interviewee 

cautioned against assuming public school attendees necessarily came from privileged 

backgrounds, given the availability of scholarships for talented youth. No others, 

however, thought the association unfair. Nonetheless, most interviewees did think it was 

too fine a distinction to attempt to distinguish between different public schools in 

predicting future success. They felt similarly about Oxbridge, discounting the notion that 

any particular Oxbridge institution offered a distinct advantage in promotion over 

another, with the possible exception that “newer” colleges (those created in the twentieth 

century) may not be as prestigious as the many ancient colleges. 

 Additionally, none of the interviewees believed that the judge’s Inn of Court 

played a role in either recruitment or appellate promotion, with some interviewees almost 

becoming angry at the suggestion. This inquiry frequently resulted in examples as to how 

attending a particular inn would be no advantage to judge X over judge Y. Curiously, 

however, many of the judges seemed to know which inn his or her colleagues had 

attended. That they always seemed to know, but vociferously denied it make any 
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difference, may lead one to wonder whether this is an occasion where the respondents 

“doth protest too much.” 

 Newer appointees to the High Court confirmed that they were comfortable in 

using the application process to obtain their first appointment. There was no concern that 

appearing over anxious for an appointment would be used against them. 

 Additionally, partisan politics was rejected as playing a role in appellate 

promotions. On appellate judge recounted that as a barrister serving as a part-time 

recorder, he simply assumed he had no chance of being appointed to the High Court 

because it was well known that his political views were contrary to the Government. As a 

result he failed to maintain his recording hours. This caused an inquiry from the Lord 

Chancellor’s office, questioning whether the Lord Chancellor had been mistaken in 

believing that the young recorder was serious about a judicial career.  Upon explaining 

that he did not think he would ever be considered due to his political views, he was told 

that the Lord Chancellor was unconcerned with the young recorder’s political views, as 

long as he kept them off the bench and ruled according to the law (a classic, legal model 

view of judicial decision making!). The judge rededicated himself to his recording duties 

and as a result now sits on the appellate bench.  

 Such a sneak preview of the Lord Chancellor’s future appointment plans is not the 

norm. Most judges reported that they had no inkling of appointment or promotion until 

receiving an unexpected call form the Lord Chancellor himself, informing the judge of 

his appointment. An exception was judges who served as the Attorney General’s “Devil,” 

commonly known as the “Treasury Devil” or “Junior Counsel to the Treasury.”36 These 

                                                 
36 There are numerous such junior counsel positions throughout the government, many at which have 
served as a stepping stone to the senior judiciary. It is the equity Treasury Devil, however, that seems to 



 85 

individuals are the Government’s top trial lawyers, and traditionally are offered a seat on 

the High Court. One appellate judge recounted that as a Treasury Devil he not only 

expected an appointment, but inquired as to why it was taking longer than he believed it 

should. The answer that came back was that there was no problem with his puisne 

appointment; the delay was to ensure that his appellate appointment was cleared! It was. 

 Another factor, according to the interviewees, that figures into promotion is 

expertise. The lack of Family Division promotions was explained by the relatively small 

number of family cases in the appellate courts. The particular expertise of a retiring 

appellate judge may play a roll in the next appointment, as the court seeks not only to 

replace the individual, but to replace the expertise as well, or adjust the expertise of the 

Court to a changing case load. 

 Age also was clearly a factor. While no judge openly admitted to age 

discrimination among judicial appointments, it was generally conceded that as one 

approached retirement, the odds of promotion declined. The importance of early success, 

particularly the age of reaching Queen’s Counsel was generally agreed as very important. 

 Ultimately, however, the interviewees painted the picture of perfect black box. 

While they knew many of the inputs, what happens to the inputs upon entering the box 

remains a mystery. Lacking, for the most part, any insight into the Lord Chancellor’s 

decision making process, interviewees seemed to super-impose a legal-model oriented 

view of merit in the decision making process. While that view is certainly subject to 

question, as will be seen, it is difficult to reject. 

                                                                                                                                                 
benefit most frequently from the special status of the Attorney General’s “Devil,” although the Junior 
Counsel to the Treasury at Common Law seems to be frequently appointed as well. It should be noted that 
as government counsel, these barristers are not expected to be QC’s, and most are not. The bulk of non-QC 
appointees to the senior courts are either government agency “devils,” or Circuit Court judges, and the vast 
majority of “devils” are Treasury Devils. 
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 The only additional variable mentioned by the interviewees, which was not in the 

model, was the expertise needed by the appellate courts. It was mentioned, for example, 

that the number of family law cases on the appellate docket influenced the number of 

judges promoted from the Family Division (and likewise Chancery). Because of the 

inability to obtain accurate information as to the overall mix of cases before the appellate 

courts over the time period under study, no attempt was made to incorporate this factor. It 

is an issue, however, that could be important in further study. 

 The interview process did, however, serve as the reality check it was intended by 

highlighting some variables for further analysis. As might be predicted, the judges were 

universally skeptical that family status played a role in their promotion, much less a 

substantial role. The all believed the professional qualifications were decisive. 

Additionally, the extent to which they concentrated on age, and particularly age at QC, 

was enlightening. The age bias (or institutional constraints) in the appointment system, 

leading to a relatively small appointment window, was seen as more important than 

previously realized. The judiciary is, in effect, a second career that begins at about age 

50. If a barrister fails to achieve the necessary professional qualifications for appointment 

by that time, the barrister is not likely to become a judge. An early QC age is an 

indication that the barrister is on track. It also provides the barrister with the opportunity 

to earn enough money so that the barrister can afford the cut in pay typically associated 

with taking a judicial position. As noted elsewhere, the reduction in current pay is not 

solely a matter of sacrificing for government service, it is also a tradeoff to obtain a 

secure pension. The age at QC was so important, in fact, that one very senior judge made 
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a point of coming back to it after we had discussed all the remaining variables and 

suggested that is the variable that should be most closely examined. 

 Another facet of the selection and promotion process that I had not previously 

appreciated to the same extent is the personal role the Lord Chancellor seems to play in 

the process. It should also be noted that no one, absolutely no one, even mentioned the 

Prime Minister as influential in the selection process. Accordingly, all eyes are on the 

Lord Chancellor as the individual with responsibility for appointments, including the 

blame if any appointments are considered “bad” or unsuccessful. This reinforces the 

theoretical assumption that Lord Chancellors are motivated to make “safe” selections 

base on professional norms. Interested stakeholders apparently have the ability to 

distinguish between the Prime Minister and the Lord Chancellor in holding the Lord 

Chancellor to account for his judicial selections. The Lord Chancellor who becomes a 

political liability to the Prime Minister by making what the Bar views to be poor 

appointments may not be expected to remain Lord Chancellor for long. 
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CHAPTER 5 

THE PROMOTION DATABASE 

Collecting the Data 

 The data collected from this study is an amalgam of many resources. At its core is 

data collected for Tate’s 1975 study on the recruitment of judicial elites. That database 

consists of biographical information collected on approximately 300 judges serving in the 

English superior court from 1876 to 1972.  The data was collected primarily from Who’s 

Who/Who Was Who (WWW) and the Dictionary of National Biography (DNB) (Tate 

1975). Tate advises that the selection of judges was compiled from lists of judges found 

in the All England Reports (AER), a reporter series (i.e., volumes of court decisions) for 

English court cases. Data for each of the judges was coded for a number of variables 

grouped into the following four, broad categories: family status and 

political/governmental activity; personal non-legal/judicial characteristics; legal 

background; and judicial career (Tate 1975). The data collected for the 1975 article was 

used again in Tate’s 1992 study, on which this dissertation builds. 

 In anticipation of further work in the field, at Tate’s direction research assistants 

gathered similar data on British superior court judges serving from 1973 to 1996. Tate 

graciously made available all this data, along with a codebook and related materials, for 

this dissertation. 

 Due to the advance of computer technology from the 1970’s to the 1990’s, the 

data collected in the 1990’s was of course collected in an incompatible format with the 

data collected during the 1970’s. Fortunately, an archived version of the 1970’s data was 

obtained from University of Essex, which Tate also made available (hereafter referred to 



 89 

as the Essex Database). Accordingly, the first major task for creating the current database 

necessary for this study was to meld the Essex Database with the post-1972 data.  

Complicating this task was the fact that data for the later time period was collected 

without regard to whether the judge was listed in the earlier database.  Because each 

judge could appear in the combined database only once, it was necessary to determine 

which judges served in both time periods and eliminate the duplicates.  This issue in turn 

was complicated yet further by other factors, including identifying judges who were 

considered not promoted in the older database but in fact were promoted to the Court of 

Appeal and/or House of Lords after 1972 (and so listed in the new data), accounting for 

changes in names of some judges who were promoted to the House of Lords, and 

eliminating what appeared to be some duplicates already existing in the original database.  

 Ultimately, the two collections were combined into a master Excel file, which in 

turn was converted into an SPSS file.  SPSS version 6.1.3 was used for the data analysis 

in this dissertation. 

 Possible omissions and duplication of judges continued to be a concern, however, 

after combing the Essex Database with the post-1972 data.  These issues were resolved 

with addition of two resources not available to Tate. The first to come to the author’s 

attention (courtesy of The Law and Politics Book Review, then edited by Tate) was 

Schofield’s Dictionary of Legal Biography 1845-1945, which contains biographical 

information on all members of the English legal community during that time period who 

attained the rank of Metropolitan magistrate or above (Schofield 1998). This includes all 

judges under study in the book’s time span. Schofield’s resource was instrumental for 

expanding the database prior to 1876, and for clarifying family relationships, name 
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changes, and other biographical information, particularly important biographical data on 

the father’s of judges listed in the database.  

 The second resource was Sainty’s list of English judges compiled for The Seldon 

Society, The Judges of England 1272-1990: A List of Judges of the Superior Courts. 

Although out of print and unavailable for purchase, eventually a copy was found with the 

assistance of staff at the Institute of Historical Research of the University of London, 

whose resources I utilized extensively while conducting field research in London. The 

Sainty (1993) volume was invaluable in determining precisely which judges should be 

included in the database, and in what position, so that all duplicates and omissions could 

finally be resolved. Sainty (1993) was cross-checked against Schofield (1998) and other 

resources, and found to be very reliable. Certain additional primary and secondary 

material available at the Institute of Historical Research, on which Sainty (1993) and 

Schofield (1998) in part relied, were reviewed as well.  These include the biographical 

resources of Simpson (1984) and Foss (1870, 1864). Also, certain primary source 

material, principally the so-called “Black Books” (i.e. admission records) of Lincoln’s 

Inn and similar records of other Inns, were spot checked through review of both some 

volumes contained at the Institute of Historical Studies and material available on 

microfilm at the Public Information Office of the British National Archives at Kew.   

 Additional biographical information also was collected for each judge in the 

database, both to double check the coding in the inherited databases and to augment 

missing data where possible.  First, a Who’s Who entry was collected for all living judges 

in the database, and a Who Was Who entry was copied for every judge in the database 
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who died after 1896.  A Who’s Who or Who Was Who entry was eventually found for all 

judges who served during the relevant time period. 

 Although Who’s Who existed as a publication prior to 1897, it was reorganized in 

that year into substantially the same format as it exists today. Editions prior to 1897 

principally contain lists, rather than biographical data, making 1897 the first useful date 

for this publication. Who’s Who contains short biographies of living persons, whom the 

publication invites to be included.  A standard form is provided for the information to be 

submitted by the invited entrants. Once in, the entry is included in all later volumes (as 

updated yearly) until the person dies. As entrants die, the entry is moved to Who Was 

Who. Thus, persons who died prior to 1897 were never listed in Who’s Who and are 

therefore are not listed in Who Was Who. As discussed further in Chapter 4, a listing in 

Who’s Who is used, in part, to construct an index of family status. Judges (or judge’s 

fathers) who died prior to 1897 are coded “too early” for this variable, and the data is 

treated as missing.  

 Due to the importance of this coding, a copy of the father’s entry was obtained for 

every judge coded as having a father listed in Who’s Who. Occasional inaccuracies or 

miscoding, such as an entry belonging to a brother or son rather than a father, were noted 

and corrected in the new database. The coding of father career information was double 

checked for all cases, and miscoded information was corrected as necessary.37 During this 

process, a number of missing Who’s Who entries for fathers were discovered, and the 

information was added to the database. The complementary resource, Who Was Who: A 

                                                 
37 An amusing example is illustrative. A few of the father’s of Scottish judges were noted in Who’s Who as 
“Writers to the Signet.” This refers to membership in a society of high ranking solicitors in the Scottish 
legal system, known as Writers to Her Majesty’s Signet (The WS Society). In the post-1972 data, however, 
a research assistant had coded the occupations for these members as “journalists.” Similarly, some Scottish 
sheriffs were coded as administrative positions; these were recoded to judicial positions. 
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Cumulated Index 1897-2000, was used extensively in confirming (or disconfirming) 

father listings in Who Was Who. Additionally, many of the Who’s Who and Who Was 

Who entries were obtained through an online database of Who’s Who available through 

the electronic service “Know UK,” available at most UK academic institutions, including 

the University of London.38 

 Persons interviewed for this study were each asked about the accuracy of their 

Who’s Who entry, if applicable. At least among modern day entrants, the accuracy of the 

biographies seems largely unquestioned, and the accuracy of the publication also appears 

to be a matter which the included individuals consider important. Some interviewees 

specifically mentioned that they updated the information themselves and did not delegate 

the task to others. One interviewee mentioned that he had once found an error, but it was 

promptly corrected in the next volume. 

 In addition to Who’s Who, a DNB biography was obtained for all judges, fathers, 

and other close relatives listed in that publication. As discussed later, a father’s listing in 

DNB was used as an alternative to Who’s Who for the measure of family status. DNB 

biographies were in part complementary to Who’s Who, though much more detailed, 

because DNB entries continue back for several centuries. As one proceeds further back in 

time, entries become fewer, but the period for this study was well represented. There are 

12,608 entries for the 19th Century (DNB 1900, xii). The Essex Database nonetheless 

coded DNB listings the same as Who’s Who, resulting in 67 judges as having father’s 

coded as having died too early for entry. This coding is incorrect, although the great bulk 

of these individuals were not in DNB. Nonetheless, all fathers coded originally as “too 

                                                 
38 In the remainder of this paper, all references to Who’s Who should be deemed to also include Who Was 
Who. 
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early” were checked for DNB listings. A few were found, and those were added to the 

database. 

 While DNB listings, when available, provided a great deal of information, DNB 

listings are much more selective than Who’s Who, making DNB a less than perfect 

substitute. This issue is discussed in greater detail in Chapter 4 as part of the discussion 

of family status. 

 An additional limitation in the use of DNB, at least historically, is the unfortunate 

precondition of being dead to be honored with a listing in DNB. This has resulted in a 

considerable lag time between a person’s death, and his or her listing in the next volume 

of DNB, traditionally published at five year intervals. This lag could be as long as a 

decade.  For example, a judge whose father died in 1986 could not be checked for 

inclusion in DNB until publication of the next volume in 1996, containing entries for 

those who died between 1986 and 1990. This lag in fact accounts for several missed DNB 

entries for judges and fathers in the Essex Database and post-1992 collection of data.   

 The “DNB lag” was resolved very recently, with the publication of an updated 

edition that is also available online as a searchable database (for a fee). The online 

version promises to be updated continuously as those worthy of inclusion pass away. The 

new DNB database went live on September 23 of this year, barely in time for 

incorporation into this study. Through re-checking all judges and fathers for inclusion in 

DNB via the online database, measurement error was found to still exist in DNB-related 

variables. and that error has now been eliminated. 

 Additional biographical information for judges and fathers was obtained through 

various databases available through LexisNexis Academic, principally the major 
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newspaper database for reports of promotions and obituaries. This data, however, was 

limited to reports published from the late 1980’s forward. Nonetheless, a systematic 

search for all judges who served or died after 1986 for whom father data was still missing 

yielded yet additional biographical information for both judges and fathers. It should also 

be mentioned that Debrett’s Peerage & Baronetage 2000 also was useful in clarifying 

some father information and other family relationships for certain Law Lords. 

 Finally, the Lord Chancellor’s website (know known as the Department for 

Constitutional Affairs) was used extensively for both background and biographical 

information, particularly judicial promotions. The website contains a list of all members 

of the senior judiciary, with dates of service and prior positions held. The list is updated 

periodically, however, as information changes. Although retired judges are retained on 

the list until age 75, those over 75 are no longer eligible to serve and are removed when 

the list is updated (along with any judges who have died). Prior lists are not archived, and 

are therefore not available online. A number of the prior lists, however, have been 

preserved by the author. 

 As a result of the foregoing, in many instances multiple biographies were 

available for the judges and fathers included in the database (particularly when a judge’s 

father was another judge in the database). The coding of variables used in this study were 

each doubled checked for coding errors. Nonetheless, while measurement error was 

certainly reduced, it cannot be eliminated. In a number of instances, the biographical 

resources relied on for coding contain inconsistent information. Some such instances are 

easily recognized as typographical errors and were readily resolved. For remaining 

inconsistencies, a majority rule was adopted for coding purposes, if a majority existed on 
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a questionable coding entry. In the rare instance when a conflict could not be reasonably 

resolved, the variable was coded as “inconsistent information” and treated as missing. 

 Information on promotions and certain key variables was also collected for judges 

serving prior to 1876, and after 1996. This additional data was used for some of the 

descriptive statistics in Chapter 3, and pre-1876 data was incorporated into the promotion 

analysis in Chapter 4. However, due to the promotion lag issue, discussed later in this 

chapter, the final combined and augmented database used for analyzing promotions was 

limited to judges who obtained their first superior court position no late than December 

31, 1990. It is this database, from 1850 through 1990, that is referred to herein as the 

Promotion Database. 

 The Promotion Database begins with judges who obtained a first superior court 

position by January 1, 1850, and covers 141 years through 1991. A superior court 

position prior to the Appellate Jurisdiction Act of 1876 is defined as an immediate 

predecessor court to the High Court or Court of Appeal (or a president thereof), which 

were rolled into the High Court and Court of Appeal upon passage of the Appellate 

Jurisdiction Act. These judges and courts include the Justices of the King’s Bench,39 the 

Justices of the Court of Common Pleas, Vice Chancellors, Barons of the Exchequer, the 

Judge of the Admiralty Court, the Judge of the Probate and Divorce Court,40 and the Lord 

Justices of Appeal in Chancery, including the respective court presidents. 

                                                 
39 Like the designation “Queen’s Counsel,” courts which include in the title a reference to the monarch, 
shift the name from King to Queen depending on the gender of the ruling monarch. The predecessor court 
to the Queen’s Bench Division of the High Court is commonly referred to as “the King’s Bench” in British 
legal literature.  See, e.g., Sainty (1993, 19). 
40 Upon formation of the High Court in 1875, the Judge of the Admiralty Court and Judge of the Probate 
and Divorce Court were combined into the Probate, Divorce, and Admiralty Division of the High Court 
(the PDA division), with the probate judge becoming president of the division, although at the rank of a 
puisne judge (Sainty 1993, 187-88). Until 1925, the PDA division consisted of only two judges, one 
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 Thus, the Promotion Database contains 506 judges, grouped into three appellate 

(or promoted) categories, and four puisne (or non-promoted categories). The three 

appellate categories are Law Lords, LJA’s, and Division Presidents afforded appellate 

precedence who did not otherwise serve as a Law Lord or LJA. The four puisne 

categories include the three divisions of the High Court, Queen’s Bench (QBD), 

Chancery (CHA), and PDA/Family (FAM), and the pre-High Court puisnes courts listed 

above. Puisne judges who transferred divisions (usually FAM to QBD) are listed by their 

last division. The judges included in the Promotion Database are listed in Appendix A by 

date of appointment to the judge’s highest superior court position. However, Law Lords 

and LJA’s who later served as a Division President remain grouped as a Law Lord or 

LJA, respectively. For purposes of completeness, all puisnes judges are listed in the 

Promotion Database, regardless of their length of service. 41 A “promotion lag” variable 

was created to adjust the analysis as appropriate for unduly short service. In future 

sections, I note when judges were excluded from the analysis due to the promotion lag. 

A Different Starting Point - 1850 

 The modern era of the British superior courts is frequently traced to the Judiciary 

Act of 1875, which created the “Supreme Court,” consisting of the High Court and Court 

of Appeal which exists roughly in the same form today. As noted in the prior chapter, 

closer examination of the 1875 Act, however, reveals that the changes were as much 

reorganization as reform. In fact, the High Court in 1875 consisted of nothing more than 

a collection of the 19 puisne judges serving on the five superior court benches then in 

                                                                                                                                                 
serving as the president, and the other as an ordinary puisne. (Sainty 1992, 220). In 1884, the PDA 
president was given the precedence of an appellate judge (Sainty 1993, 181). 
41 With one exception: a judge who died less than a week after his appointment (Sir Henry Mather Jackson) 
was omitted. Sir Henry was appointed March 3, 1881 and died March 8 (Sainty 1993, 198). 
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existence. These consisted of the three Vice Chancellors, five Justices of the King’s 

Bench, five Justices of the Common Pleas, five Barons of the Exchequer, and a single 

Judge of the Probate and Divorce Courts. These benches were reorganized as five 

corresponding divisions of the High Court:  Chancery (i.e., Vice Chancellors), Queen’s 

Bench, Common Pleas, Exchequer, and Probate, Divorce and Admiralty (PDA). 

Moreover, each “new” High Court judge retained his title until retirement or promotion.  

 The “new” Court of Appeal was similarly constituted, initially consisting of the 

two Lords Justices of Appeal in Chancery then serving, together with a new appointment, 

all of which were denominated as "Justices of Appeal."  In 1876, the Court of Appeal was 

increased to six positions. These new positions were filled by promoting three members 

from the High Court. At that time, the justices took the title that we know today, Lord 

Justice of Appeal (LJA). 

Also in 1876, statutory authority was provided for the appointment of two Lords 

of Appeal in Ordinary (Law Lords) who, with the Lord Chancellor, effectively 

constituted a superior court of last resort, nominally functioning as a committee of the 

House of Lords. The first two Law Lords, Lord Blackburn and Lord Gordon of 

Drumearn, were appointed from the Queen’s Bench Division of the High Court and the 

Court of Appeal, respectively. For purposes of the database, an appointment to either 

appellate bench is considered a promotion, and only one promotion (the first) is counted 

per judge. 

 Due to the continuity of service, it takes little effort to identify comparable pre-

1875 positions with those created thereafter, at least for purposes of dividing the judiciary 
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between puisne and appellate positions, and determining judicial promotions. Therefore, 

it was possible, and appropriate, to enrich the database with cases prior to 1875.  

 Three puisne benches (Justices of the King’s Bench, Justices of the Common 

Pleas, and Barons of the Exchequer) are of ancient origin and can be traced back to 1272, 

or earlier. The position of Vice Chancellor, however, is of more recent origin, having 

come into existence in 1813. The probate bench is the most recent of the puisne positions, 

first appearing in 1858. The first LJA's, then called Lords Justices of Appeal in Chancery, 

were appointed in 1851. As one continues further back in the history, prior to creation of 

the LJA position, the division between puisne and appellate positions becomes 

increasingly problematic. As it happens, there is a significant gap in superior court 

appointments between the last appointments of the 1840's and the first appointments of 

the following decade, which occurred in November 1850, only a few months prior to the 

creation of the first LJA's. Therefore, 1850 becomes a convenient starting point in 

analyzing appellate promotions. Between 1850 and June 30, 2004, 644 individuals served 

as judges in the Superior Judiciary of England and Wales. 

The Promotion Lag 

With rare exceptions, appellate appointments come from the ranks of those 

serving in the High Court (or comparable pre-1875 bench) for several years prior to 

promotion to an appellate bench. Therefore, it is necessary to build in an appropriate 

“gestation period” for currently serving puisne judges in order to confidently conclude 

that the judge was “not promoted.”  To do otherwise risks counting judges as “not 

promoted” who in fact are “not yet promoted,” but may well be in the future. That of 

course would pollute the control built into the quasi-experimental design employed here 
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by including in the “not promoted” group some number of yet unidentified cases that 

possess the same characteristics as the promoted group. Therefore, it is necessary at the 

outset to identify an appropriate "promotion lag" to ensure that the database is as large as 

possible, but not so large that it compromises the research design. 

 The promotion lag was calculated by first taking a subset of all superior court 

judges who were promoted from a High Court or (prior to 1875) similar bench to either 

the Court of Appeal or directly the Law Lords, and who had obtained their first superior 

court appointment prior to 1991. This subset includes 183 judges. Among these judges, 

the mean lag time for a judge's first promotion to an appellate bench is 8.6 years. The 

range is from a low of 3 years to a high of 20 years. Among the 124 judges whose highest 

position is the Court of Appeal (i.e., did not become a Law Lord), the mean promotion 

lag is 9.1 years. For the 59 judges that received an additional promotion to the Law 

Lords, the promotion lag was noticeably shorter, at just under 7.5 years. The promotion 

time for the elite 9 judges who were promoted directly from the High Court to the Law 

Lords was exactly 8 years.  

 In addition to the foregoing, promotion lag times were calculated for more recent 

periods. For all appellate promotions during the past 20 years, the mean promotion lag is 

approximately 7.8 years (82 judges). For more recent appointments, this would include a 

number of judges on the "fast track," thereby deflating the mean. Therefore, it is also 

appropriate to pay attention to the range, which includes a spread of 3 to 14 years. While 

a double digit promotion lag is not the norm, neither is it aberrational. In the past 20 

years, 12 judges have waited at least 10 years for their first appellate promotion. 
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 Based on the foregoing, one may conclude with considerable confidence that no 

sitting High Court judge appointed prior to 1991 is likely to be promoted in the future. 

Moreover, as will be discussed further, the current mandatory retirement age of 70 leaves 

a fairly small “appointment window” for sitting judges, which is likely to decrease the 

promotion lag from its historical average. Accordingly, December 31, 1990 would appear 

to be a very safe end point, and judges who received their first superior court appointment 

after 1990 are excluded for purposes of testing the Family Status Promotion Model. Post-

1990 appointments are grouped separately in the database for descriptive comparison. 

 A necessary correlation of the promotion lag is the necessity to exclude from the 

promotion model any puisne judge who died or left judicial service so soon after his 

initial appointment that, as a practical matter, the judge was ineligible for promotion. The 

inclusion of judges who possess all the characteristics for promotion, yet died 

unexpectedly, would compromise the quasi experimental design in the same manner as 

set forth above. Therefore, for purposes of the promotion model, it was assumed that any 

judge who did not serve for at least five years was ineligible for promotion. Data, 

however, were analyzed at different lags to determine the effect. 

The Structure of the Database 

 For the foregoing reasons, the complete database is divided into two sections:  (1) 

judges appointed to their first position in the superior judiciary prior to 1991, and (2) 

those who obtained their first superior appointment thereafter. It is Part 1 of the database 

(the Promotion Database) which is used for testing the Family Status Promotion Model. 

The Promotion Database consists of 506 judges, 265 (52.4%) of whom were promoted to 
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an appellate bench, and 239 (47.6%) who were not. Judges are listed once, by highest 

position achieved.  

Promoted judges are grouped into three major categories:  Law Lords, LJA's, and 

Division Presidents. A judge is grouped as a division president only if the judge did not 

serve as either an LJA or Law Lord. If a judge served as both a division president and 

also served as either an LJA or Law Lord, the judge is listed in the LJA or Law Lord 

grouping, depending on highest position achieved. It should be noted, however that 

regardless of where a judge is physically grouped in the database, all major judicial 

appointments (as well as many other career variables) have been coded for each case. 

Judges who were not promoted are grouped by High Court division: Queen's 

Bench, Chancery, and Family/PDA. If the judge completed his service prior to the current 

three division configuration of the High Court, the judge is grouped with "Other Puisne" 

judges, which are comparable to the High Court prior to 1875. 

Figure 3 shows the distribution of the 506 judges in the Promotion Database. 

Figure 3: Superior Court Appointments: 1850-1990 (By Highest Position) 
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The Court of Appeal (LJA’s) 

 Of the 268 promotions in the Promotion Database, 136 judges were promoted to 

the Court of Appeal, but never served as a Law Lord. Nearly half of these judges served 

in the QBD of the High Court immediately prior to promotion to the Court of Appeal. 

See Figure 4. 

Figure 4: Court of Appeal Appointments 1851-1990 (By Prior Position) 
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 The remaining judges, i.e., the non-promoted puisnes are spread across the 

various divisions as shown in Figure 5. The subgroups roughly mirror the relative size of 

the divisions. The attributes of the Puisne and appellate groups will be explored in the 

next chapter. 

Figure 5: Non-Promoted Puisne Judges by Division 
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CHAPTER 6 

ATTRIBUTES OF THE SENIOR BRITISH JUDICIARY 

The Lifecycle of the “Mean” Appellate Judge 

 The “lifecycle” of the appellate judge has remained remarkably stable over the 

150 years of study. The following section examines the characteristics of the senior 

judiciary for key lifecycle variables, and also explores the stability of these variables 

from the pre to post World War II periods. First I will examine the appellate judges, and 

then I will examine the other half, the judges who were not promoted. 

The Age Variables 

An Overview:  Figures 6 – 11 show the ages which appellate judges achieve key 

career events, as well as their retirement and death ages. The key career events include: 

the age at which they are called to the bar; the age they become a QC; the age of their 

first appointment to a superior court bench; and the age at which they first reach the 

appellate bench. 

The typical career can be summarized fairly succinctly. At about age 25 the future 

judge is then “called to the bar” (i.e., admitted to practice as a barrister). (See Figure 6) 

The new member of the bar typically works as a “pupil barrister” for one year, in a sort of 

trial period, before becoming associated with a chambers. After practicing as a stuff 

gownsman (junior barrister) in chambers for some 15 more years, the future judge takes 

“silk” (i.e., achieves the distinction of Queen’s Counsel) in his early to mid-40's. (See 

Figure 7). 
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Figure 6: Promoted – Age Called to Bar 
Mean = 25.23; Median = 25; Mode = 24. N = 265 

Figure 7: Promoted – Age at QC 
Mean =42.4; Median = 42; Mode = .41 N = 239 

Figure 8: Promoted – Age at 1st Superior 
Appointment 
Mean = 51.9; Median = 51; Mode = 50. N = 201 

Figure 9: Promoted – Age at 1st Appellate 
Appointment 
Mean = 59.84; Median = 60; Mode = 60. N = 225 

Figure 10: Promoted – Retirement Age 
Mean = 71.53; Median = 72; Mode = 75. N = 157 

Figure 11: Promoted – Age at Death 
Mean = 76.4; Median = 76; Mode = . N = 78 
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While a QC, the barrister will also work as a “recorder,” a part time judge, usually 

assigned to the Crown Court to hear criminal cases. By age 52, after some 10 years of 

practice as a QC, most appellate judges have received a first superior court appointment, 

most likely as a member of the High Court, Queen’s Bench. (See Figure 8) Following 

eight years of service on the High Court, at an age of almost 60, the judge will finally be 

promoted to the Court of Appeal. (See Figure 9). There the judge will continue to serve 

the balance of his career as an appellate judge, possibly (but not typically) obtaining 

further promotion as a Lord of Appeal in Ordinary. Historically, judges have retired from 

the appellate bench by age 7242, barring of course dying in office. (See Figure 10).  

The average age of death among the 166 appellate judges who have died since 

1850 is 76. (See Figure 11).43 This is of course much older than ordinary life expectancy 

in Britain. The youngest judge in the study was born in 1941, more than half were born 

prior to 1900. The average life expectancy in England and Wales for men born at the turn 

of the twentieth century was 48.5 (Halsey 2000, 95). For a male child born in 1950, life 

expectancy had risen to 66.4 (ibid). It is well documented, however, the life expectancy 

varies among social classes, with higher social classes generally having greater life 

expectancy (Halsey 2000, 109-113). Figures for England are not available prior to 1972; 

however, at that time the difference was not great. Profession class members (the highest 

social class) had a life expectancy less than three years greater than average (72 v. 

69.2).44  

                                                 
42 The mean retirement age for all appellate appointments is 71.5. A mandatory retirement age of age 75 
was introduced in 1981, which was reduced to age 70 by the Judicial Pensions and Retirement Act 1993. 
43 In recent years, reported estates in excess of £1 million appear common .For example, Sir Michael Mann, 
a Lord Justice of Appeal from 1988 to 1998, was reported to have left an estate valued at Pounds 1,191,240 
net. "Latest Wills," The Times (London), Dec. 30, 1998. 
44 See National Statistics Online, Trends in Life Expectancy at by Social Class 1972-1999, Version 2 
(February 18, 2002),  available at 



 107 

Mortality rates, however, do not appear to be a significant concern for this study 

because the lifespan of members of the senior judiciary has been much greater than mean 

life expectancy, and it has changed little over the course of the study. The mean death age 

for all applicable judges in the study period is 75.7 (median = 76; mode = 83, n = 348). 

For judges appointed in the pre-World War I period, the same measures are: mean = 

73.8; median = 74; mode = 75; n = 144. For judges appointed in the post-World War II 

era, these figures increase to: mean = 76.7; median = 78; mode = 83; n = 147. Because 

nearly all judges obtain their first appellate appointment by age 70, and most by age 60, 

the differential in mortality rates over time should not materially impact the study. (See 

Figure 9). What is a concern, however, is premature death that effectively excludes a 

puisne judge from promotion. That issue, however, is addressed through the promotion 

lag, discussed elsewhere in this paper. 

Age Event Differences, Lords v. Court of Appeal: As Tate (1992) stated, “[I]f 

possession of some of a desirable attribute will win a barrister an appointment to the High 

Court, then possession of more of the attribute may win him an appointment to the Court 

of Appeal or even the House of Lords . . . .” If this is true, it should be evident in 

distinctions between Law Lords and LJA's, for judges that have reached the highest 

judicial tier should accentuate these attributes the most. Accordingly, if early success is 

an important aspect of promotion, those judges that eventually become Law Lords should 

reach key lifecycle events at dates even earlier than judges who end their career at the 

LJA level. In fact, this is clearly observable in the data. 

                                                                                                                                                 
http://www.statistics.gov.uk/downloads/theme_population/Life_Expect_Social_class_1972-
99/Life_Expect_Social_class_1972-99.pdf (accessed November 5, 2004). 
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 Moreover, as relatively recent institutional pressures (principally mandatory 

retirement ages and pension qualifications) have enhanced the importance of early 

success for promotion to the appellate bench, key lifecycle events for all appellate judges 

should be obtained at earlier ages in the later years under study. This too is clearly 

evident in the age event data. 

 Age Called to Bar:  Over 80% of the 265 appellate judges in the study were 

called to the bar between the ages of 22 and 27, with the youngest at age 21 and the 

oldest at age 35. For the entire period under study, 1850 to 1990, the mean, median, and 

mode for this variable are, respectively, 25.23, 25, and 24. There is little difference in the 

age that Law Lords and LJA's begin their careers. However, there is a noticeable post-war 

trend for all appellate judges to have begun their careers somewhat earlier. The median 

pre-war bar age for LJA's is 25.75, with a median and mode of 26. In the post-war period 

the mean has fallen to 24.9, and the median and mode to 24.  

 There may be too many institutional and practical constraints for the bar age to 

move much younger than the current average age of about 24, at least as legal education 

has traditionally been structured. One can only obtain the expected life experience, and 

complete the required course of study, so fast. Age 21 appears to be the practical limit, 

with only a handful of future appellate judges having reached the bar at that age in either 

the pre-war and post-war eras, and none earlier. The figure did not move lower with the 

Thatcher/Major LJA appointees, who have the same measures of central tendency as that 

of all post-war LJA's. The mean for all Blair appointees is actually higher (25.1), 

although the small N (27 appointments) cautions against making much of this increase. 

Furthermore, as many Blair appointees were called to the bar at age 22 (6 judges) as age 
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25 (the multiple modes for this group). This compares with 3:1 ratio in favor of the older 

members among all prior LJA appointees. If anything, the youth trend appears to be 

continuing under New Labour. 

 Age of Silk:  Although the Law Lord and LJA groups begin their careers together, 

the judges who become Law Lords take silk one to two years earlier than those that end 

their careers at the Court of Appeal. Nearly 60% of the Law Lords reached QC by age 41, 

with the bulk of those between the ages of 39 and 41. The mean, median, and mode, 

respectively, for Law Lords are:  41.7; 41; and 41. By contrast the same figures for LJA's 

are 43.1, 43, and 42.  

The age of this key career step has also moved younger in the post-war period. 

Although the mean and median age is nearly identical, the mode may be a better measure 

of central tendency in this instance, having moved from 46 to 42/44 (multiple modes). 

This seems to be confirmed when one views the QC age of both the Thatcher/Major and 

Blair appointees. For the Thatcher/Major LJA appointees, the value of all three measures 

of central tendency dropped to age 42.45  For Blair's appointments, the figures dropped 

again:  40.9 (mean); 40 (median), 39 (mode). The significant decrease among the Blair 

appointees appears largely attributable to the effect of new mandatory retirement ages 

having come into force, thereby making younger appointees even more attractive. 

 Age of Court Appointments:  Just as Law Lords advance to silk about 2 years 

earlier than the LJA group, so do they obtain their first superior court appointments at an 

earlier age. Typically, judges that advanced to Law Lord group obtained an appointment 

to the High Court by age 50. The average age for LJA cohorts was over 52. 

                                                 
45 Age at Silk (Thatcher/Major LJA Appointments):  Mean = 42.102; Median & Mode = 42. (N = 52). 
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 As with the other age variables, the post-war period war period has seen a drop in 

this age variable. The pre-war LJA's reached their first High Court appointment at a mean 

age of 53.35. The corresponding post-war figure fell over a year to 52.25. The age for 

Thatcher/Major appointees dropped almost another year, and a similar decrease is 

observable in the Blair appointments. (See Table 1 below). 

Table 1: Average Age at First Senior Court Appointment 

AGE AT FIRST SUPERIOR 
COURT APPOINTMENT 

Mean Median Mode 

Law Lords (N = 68) 50.37 49.50 49 
LJA's - All (N = 124) 52.58 52 50 
LJA's - Pre-War (N = 37) 53.35 53 53 
LJA's - Post-War (N = 87) 52.25 52 50 
LJA's - Thatcher/Major(N = 52) 51.46 51 50 
All Appellate - Blair  (N = 35) 50.6 50 49 
 
 The corresponding figures are quite similar for the age of appellate promotion. 

For the entire study period, the prime years for appellate promotion are ages 55 to 63. 

Law Lords, however, typically have advanced to the Court of Appeal by age 57, while 

the mean age of advancement for judges who advance no higher than the Court of Appeal 

is over 61. During the post-war era, the age of advancement for LJA's has fallen over 

three years for the most recent Blair appointments. See Table 2 below. 

Table 2: Average Age at First Appellate Appointment 

AGE AT FIRST APPELLATE 
COURT APPOINTMENT 

Mean Median Mode 

Law Lords (N = 65) 57.26 57 57 
LJA's - All (N = 136) 61.15 61 60 
LJA's - Pre-War (N = 49) 61.18 62 61 
LJA's - Post-War (N = 87) 61.14 61 60 
LJA's - Thatcher/Major(N = 52) 59.77 59.5 59 
All Appellate - Blair  (N = 35) 58.2 57 57 
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 Thus, the lifecycle of the typical appellate judge is fairly predictable, with 

advancement expected during narrow age brackets. This patterns skews advancement 

heavily toward early success. Historically, the aspiring appellate judge is faced with a 

relatively small appointment window, with a working career as a barrister of 

approximately 15 – 20 years prior to first appointment. Obtain a High Court appointment 

too late and risk exclusion from the appellate bench because too little time is left before 

retirement. Achieve QC too late, and a High Court appointment, if forthcoming at all, is 

unlikely to result in promotion to the appellate bench. Simply too little time exists in the 

judge’s working life for his prospective appellate tenure to be of sufficient length for the 

appointment to be considered worthwhile. Historically, the appointment window begins 

closing by age 55. By that age, 80% of all judges eventually appointed to an appellate 

bench have received an appointment to the High Court. Likewise, QC status is obtained 

by at least age 45 for approximately 80% of the judges sitting on the appellate bench. 

Closing the “Appointment Window” 

 Traditionally, a member of the Supreme Court was entitled to full pension 

benefits upon 15 years of service. The 1993 Judicial Pensions and Retirement Act 

increased the service requirement for a full pension to 20 years, while at the same time 

reducing the retirement age to 70. The predicted effect was to create a younger supreme 

judiciary, and substantially narrow the appointment window, thereby elevating the 

importance of early success even more. 

 Obviously, if a judge is going to obtain a full pension for 20 years of judicial 

service before mandatory retirement at age 70, the judge must obtain his first 

appointment no later than age 50, two years earlier than the historic average. Since the 
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Judicial Pensions and Retirement Act came into force in 1994, the mean appointment age 

to the High Court for 78 appointments through 2001 has nonetheless remained steady at 

its historic average of age 52, with a range of 45 to 61. The mode, however, has dropped 

to age 50 (12 appointments), providing some evidence that pension reform is influencing 

the age of first appointments to the bench. 

 At the time of the first judicial appointment, the average QC is earning 2.5 times 

the salary of a High Court judge (Derbyshire 2001). Thus, a significant economic 

disincentive exists for a successful QC to accept a judicial appointment. This disincentive 

is ameliorated in substantial part by the security of a lifetime pension. While it would be 

erroneous to discount the non-economic incentives to accepting a high court appointment, 

it is no doubt true that a reduction in pension benefits reduces the attractiveness of 

judicial service to the bar. Thus, current law creates an increasing economic disincentive 

to the QC to accept a first appointment after age 50. From the standpoint of the 

appointing officer, the applicant pool will likely be viewed as consisting primarily of 

those QCs who could still qualify for a full pension. Thus, the “appointment window,” 

while never large has been narrowed even more in recent years. 

The Education Variables 

 Secondary Education:   The average appellate judge in the senior British 

judiciary comes from a family of substantial economic means, i.e., the means to afford 

tuition at a fee-paying secondary school, most frequently an elite "public" school catering 

to less than 10% of the population. Although 105 secondary schools are represented 

among the 264 judges, four ultra-elite schools - Rugby, Eton, Winchester, and 

Charterhouse - account for over 25% of all appellate judges who reached a superior court 
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bench between 1850 and 1990. The influence of these four schools is somewhat less 

among the Law Lords, 22%. In large part this is attributable to the fact that judges for this 

bench are recruited from the whole of the United Kingdom, with two seats traditionally 

reserved for Scottish appointees and one for Northern Ireland. Predictably, when the 

analysis is limited to judges who ended their career as a Lord Justice of Appeal (LJA), 

which draws almost exclusively from the English bar, the influence of the top four 

secondary schools is enhanced, accounting for 30.2% of all LJA’s during the relevant 

time period.  

 For appointments prior to World War II, the top four schools claim an even higher 

36.8% of  all LJA appointments (N = 49). The post-War period, however, has seen a 

gradual decline in representation of the top four. Among the 87 post-War appointees in 

the study period, 23 (26.4%) attended Rugby, Eton, Winchester, or Charterhouse. The 

influence of the four declines further coming forward, accounting for just over 20% of 

the Thatcher/Major appointees to the Court of Appeal and just under 20% of all appellate 

appointments to date under the current Blair Government.46 

 The decline of representation by the top four schools, however, should not be 

mistaken for a decline in influence of the traditional English “public” school among 

judicial elites. The decline is primarily due to increased representation from other public 

schools, to the detriment of Eton and Rugby. The elite Oundle School is an example, 

which charges in excess of £10,000 per annum in fees for day students (over 9 times the 

                                                 
46  Thatcher/Major – 21.1% (N = 52); Blair – 18.9% (N = 37, including 3 Law Lord appointments and 34 
LJA appointments. Note that the Blair appointees are not included in the judges used to develop the 
Promotion Model but are grouped separately in the database for comparison. 
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government-controlled University fee of £1,125).47 Oundle claimed only one LJA in the 

pre-War period, but 4 in the post-War era. 

 Nonetheless, the relative decline in the Eton numbers is notable. Arguably, Eton 

has a reputation of such prominence among the British elite that it is in a class by itself 

among English public schools. Alumni from this single secondary school accounted for at 

least 40% of the Cabinet members of eight Governments between 1900 and 1963.48 Since 

that time, however, Eton representation among the Cabinet has declined significantly. In 

the seven Governments since 1964, Eton has claimed at most six members (Thatcher 

Cabinet of 1990), and none at all in the last three Labour Governments. 

 Among the senior appellate judiciary, Eton’s numbers also have declined, if less 

dramatically. Eton was represented among 18.2% of the LJA appointments prior to 

World War II, but only 11.5% thereafter. There has been a further decline among Blair 

appellate appointments, only 2 of 37 (5.4%). Thus, the decline in Eton representation 

among the senior appellate judiciary can be seen as a general trend of declining influence 

of Eton alumni among governmental elites generally, albeit lagging among the judiciary.  

 Post-Secondary Education:  In University education, the Oxbridge influence in 

the judiciary endures and continues to grow. Throughout the study period, Oxbridge 

graduates accounted for 77% of the 265 appointments to the senior appellate judiciary. 

This influence is only slightly more significant among Law Lords (80.9%) than LJA’s 

(76.5%), and has no rival among other post-secondary institutions. Among Law Lords, 

the University of Edinburgh ranks a distant third at 6.7% of appointees, due of course to 

                                                 
47 Oundle School tuition obtained from school web site. State tuition obtained from BBC News website, 
education directory, located at http://news.bbc.co.uk/2/hi/uk_news/education/. 
48 Figures obtained from Halsey (2000, 406-07). 
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the Scottish representation in the Appellate Committee.49 This is dwarfed by the 43.8% 

from Oxford and 38.9% from Cambridge. The combined institutions of the University of 

London 50 rank fourth, accounting for only two Law Lords. Representation of the 

University of London among the LJA’s is only slightly more significant, ranking third, at 

5.9% of the total. Oxford and Cambridge represent nearly equal amounts of the total LJA 

appointments.51  Only two other Universities, Trinity at Dublin and the University of 

Manchester, have multiple LJA appointments, 2 and 3 respectively. 

 Throughout the study period, the most represented colleges among the Oxbridge 

elite are Balliol, New, and Christ's Church of Oxford, and Trinity and St John’s of 

Cambridge. Forty percent of the appellate judges attended one of these five institutions. 

Among these, Trinity College at Cambridge is the post-secondary institution of choice, 

having placed 45 students, or 17%, in the appellate judiciary. As may be expected, the 

most common feeder school for the Trinity judges is Eton, with eight appellate 

placements. 

 In the pre-War period, Oxbridge accounted for just under 70% of the LJA 

appointments. In the post-War period, the proportion has grown to 80.5%, increasing 

slightly under Thatcher/Major to 82.7%. Furthermore, the dominance of Oxbridge shows 

no sign of slowing under Blair, having accounted for 89% of the New Labour’s senior 

appellate appointments to date. 

                                                 
49 Seven of the fifteen Scottish Law Lords attended the University of Edinburgh. Of the remaining eight, 
four attended Oxford, three Cambridge, and one attended Glasgow University. None of the other Law 
Lords attended a Scottish university, and none of the other judges in the Promotion Database attended 
Edinburgh University. Four judges, however, did attend other Scottish universities during the pre-war era. 
These three were Aberdeen, Glasgow, and St. Andrews. Three of these four judges were promoted to 
appellate positions. 
50  University College, King’s College, and the London School of Economics and Political Science (LSE) 
are the principal University of London institutions represented among the senior judiciary. 
51  Oxford - 36.8% (n = 50); Cambridge – 39.7% (n = 54); N = 136. 
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 Likewise, most of the Oxbridge institutions that dominate the aggregate period 

under study do so consistently throughout. These institutions are Balliol, New, and 

Christ’s Church at Oxbridge, and Trinity and St John’s at Cambridge. These five 

institutions represent approximately 40% of the appellate judges overall, including 46% 

of the Law Lords and 33.8% of the LJA’s. For LJA’s, the dominance of these five 

institutions does decline noticeably from the pre-War to post-War periods, dropping from 

42.8% to 28.6%, as the affiliated Oxbridge institutions have continued to grow in the 

post-War period. The bulk of this change is attributable to the declining representation of 

judges graduating from Trinity College, Cambridge. Eleven LJA’s (22.4%) attended 

Cambridge in the pre-War period, while only nine did so in the post-War period (10.3%). 

Nonetheless, under New Labour, however, Trinity appears to making a comeback in the 

appellate ranks, thus far representing over 20% of the Blair appointments. Thus, it is clear 

that Trinity continues to play a prominent role in the education the higher British 

judiciary. 

 In summary, while some variation does exist in the education variables over time, 

the variation is relatively minor. Accordingly, it does not appear that any of these 

variables would represent a “time-bound” issue when used in the Family Status 

Promotion Model. 

The Inns of Court 

 Nearly all of the appellate judges in the study received a portion of their legal 

education through one of four English inns of court:  Lincoln's Inn, Gray's Inn, Middle 

Temple, or Inner Temple.52  

                                                 
52 Of the 265 appellate judges in the study period, 243 were admitted to the English bar through one of the 
four inns. Of the remainder, 8 judges were admitted only the bar of Northern Ireland (or Ireland prior to 
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Figure 12: Inns of Court Attended by Appellate Judges 

 

Following university training, all future English barristers attend one of the four 

English inns of court:  Lincoln’s Inn, Gray’s Inn, Middle Temple, or Inner Temple. The 

inns are partially responsible for the barrister’s formal legal training. Nearly 30% of 

appellate judges attended Inner Temple, and almost as many at Lincoln's Inn. (See Figure 

12). 

 For the entire study period, Inner Temple and Lincoln's Inn are overrepresented, 

while Middle Temple and Gray's Inn are underrepresented. This same relationship holds 

among both Law Lords and LJA's for Inner Temple (overrepresented) and Gray's Inn 

(underrepresented). The advantage for Lincoln's Inn, however, disappears among Law 

                                                                                                                                                 
establishment of the Irish Free State in 1922), and 14 to the Scottish bar. Barristers in (Northern) Ireland 
attended either King's Inn (Dublin) or the Inn of Court for Northern Ireland (all Law Lords). The Scottish 
bar does not require affiliation with an inn. Judges who were first admitted to the bar of (Northern) Ireland 
or Scotland, and were later admitted to the English bar, were coded according to the inn through which they 
were admitted to the English bar. Judges who attended more than one English inn of court were coded as 
having attended the inn with which the judge became a "bencher." 
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Lords. Middle is unaffected. Nonetheless, among LJA's alone, Lincoln is the most 

attended inn, while Middle Temple is the least attended. 

Table 3: Inn Affiliation of Appellate Judges, Period Comparisons 

INN AFFILIATION 
(%) 

Inner Lincoln Middle Gray’s Scottish 
Bar 

Irish Inns 

All Appellate53 
(n = 265) 

29.8 26.4 19.6 15.1 5.3 3.0 

Law Lords 
(n = 105) 

28.6 19.0 20.0 11.4 13.3 7.6 

All LJA’s 
(n = 136) 

31.6 33.8 14.7 19.9 N/A N/A 

LJA’s – Pre-War 
(n = 49) 

24.5 55.1 10.2 8.2 N/A N/A 

LJA’s – Post-War 
(n = 87) 

35.6 20.7 17.2 26.4 N/A N/A 

LJA’s – 
Thatcher/Major 
(n = 52) 

38.5 13.5 15.4 32.7 N/A N/A 

Blair – LJA’s & 
LAO’s (n = 52) 

29.7 10.8 29.7 24.3 2.7 2.7 

 
 Inn affiliation among appellate judges becomes more complex when one 

compares pre-war and post-war periods. (See Table 3). Among LJA's, Lincoln's Inn was 

clearly the favored inn during the pre-war period, having admitted to the bar over half of 

all appellate judges. Gray's Inn and Middle Temple are clearly disfavored, representing 

only some 10% each. Although Inner Temple is definitely second tier to Lincoln's during 

this era, claiming a fourth of the appellate bench, it is likewise superior to both Middle 

and Gray's. 

 In the post-war period, there is a striking turnaround in the fortunes of Lincoln's 

and Gray's inns among the appellate bench.  Gray's share of the bench grew to over a 

fourth, while Lincoln's fell to a fifth. Inner Temple becomes somewhat more favored at 

                                                 
53 Includes appointments as Division President and Lor.d Justices of Appeal in Chancery 1851 – 1875. 
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the expense of Lincoln, increasing its share to more than a third of the bench, and Middle, 

well, it remains in the middle!  The same relationship appears among both judges 

appointed under the modern era Conservative and Labour Governments. The advantage 

of Gray's, at the expense of Lincoln's, accelerated among Thatcher/Major appointments 

and continues to exist, if somewhat less pronounced, among Blair appointments. 

 These figures indicate caution in attributing any advantage to affiliation with 

Lincoln's Inn, or disadvantage attributable to Gray, because the relationship is time bound 

to the pre-war period. In fact, in the modern era, a relationship with Lincoln's appears to  

be a disadvantage in reaching the appellate bench vis-à-vis other inns. On the other hand, 

the advantage of affiliation with Inner Temple remains stable throughout the entire study 

period. 

The Other Half 

 Having determined the general educational and age attributes typical of appellate 

judges, it is appropriate to contrast these attributes with those exhibited by the 241 

superior court judges in the study period who were never promoted to an appellate bench 

(the "Puisne Group"). This Puisne Group is just under half (47.6 %) of the total 506 

judges in the database used for the Promotion Model. Variation in attributes between the 

Puisne Group and the appellate judges would of course tend to indicate that the varying 

attributes are in some manner predictive of a factor contributing to promotion. Of the 

entire Puisne Group, the bulk (218) consist of High Court judges appointed to one of the 

three divisions of the High Court that have existed since 1881: Queen's Bench,54 

Chancery, and Family. These judges are distributed as follows: 150 judges of the Queen's 

                                                 
54  The "Queen's Bench" is referred to as the "King's Bench" during the reign of a male monarch. 
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Bench Division (QBD); 35 judges of Chancery Division (CHA); and 33 judges of the 

Family Division (FAM), formerly known as the Probate, Divorce, and Admiralty 

Division (PDA). Of the 23 remaining puisne judges, all but two served on puisne benches 

that were the immediate predecessors of the equivalent High Court, but ended their 

service before these courts were folded into the High Court.55  The remaining two judges 

served as President of the PDA Division before that position was given precedence 

equivalent to that of an appellate judge.56   

 It reasonable to explore whether attributes vary similarly among each of the four 

groups, as well as whether variation within each group may occur over time. Comparison 

over time, however, is problematic for the Chancery, Family, and pre-High Court judges 

because of the relatively small number in each group (n = 35 (CHA); n = 33 (FAM)). 

Additionally, by definition the pre-High Court judges have no post-war comparison. 

Nonetheless, comparison of these groups with the large number of QBD judges (n = 150 

(QBD)) may help clarify whether observed changes appear to be unique to QBD judges 

or whether similar variation appears systematic throughout all four puisne groups. 

The Puisne Age Variables 

 Age Called to Bar:  There is little difference between the Puisne and Appellate 

groups for the typical age a future judge is called to the bar. Like the appellate judges, the 

prime age bracket for puisne judges to begin their career as a barrister is between ages 23 

and 26, with almost two-thirds (65.9%) joining the bar during this time. This is slightly 

                                                 
55 These are Vice Chancellors, Barons of the Exchequer, Justices of the King's Bench, and Justices of the 
Common Pleas. 
 
56 These two judges are Sir Cresswell Cresswell and Sir James Plastaid Wilde, who were appointed in 1858 
and 1863, respectively. Sir Charles Parker Butt, appointed in 1891, was the first PDA judge to be granted 
precedence above the puisne courts. 
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less than for LJA's (72.1%), due primarily to the greater range of age groups entering the 

bar for judges of the Family bench. Only about half (48.5%) of the Family Division 

judges entered the bar during the four year age bracket most common for the other 

benches. A similar phenomenon is evident in the United States, as many women who 

entered the legal profession later in life, were attracted to the Family Court, and 

ultimately appointed or elected to many Family Court benches. This explanation does not 

seem to apply to the British experience, however. Although the Family Division of the 

High Court has been the initial gateway for women in the British superior courts, the age 

at which women have been called to the bar varies at least as much as their male 

counterparts.57  The Family Division simply seems to reflect less age bias than the other 

benches, consistent with its leadership in advancing other non-traditional appointees (i.e., 

women). 

As with the appellate judges, there is a measurable difference in the pre- and post-

war periods, with the mean bar age dropping about a year in the later era, from 25.8 to 

24.5, very close to the corresponding mean ages for the LJA's (25.75 to 24.9). Among 

Queen’s Bench judges, the predominate puisne subgroup, the mean age for being called 

to bar has fallen over two years, 25.96 to 23.7. The mean bar ages for the Chancery and 

Family Divisions actually rose slightly in the post-war era (CHA: 25.2 to 25.85; FAM: 26 

to 26.36). This is an artifact primarily of the small N for these two subgroups, in which a 

few relatively late entries to the bar skew the mean. For example, in the Family Division 

during the post-war era, four judges were called to the bar at age 29. Neither the median 

nor the mode, however, increased in the post-war period for either bench, and the mode 

                                                 
57 The four women appointees to the Family Division of the High Court in the post-war period (through 
1990) were called to the bar at ages 21, 23, 25, and 35, respectively. 
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dropped a year for the Chancery Division in the post-war era (25 to 24), the same as for 

the Queen's Bench. Nonetheless, the relatively high number of late entries to the bar 

among the Chancery and Family divisions creates a picture of a greater number of more 

mature individuals, with greater life experience, that ultimately gravitate to these 

divisions, particularly Family. While during the pre-war period both Family and Queen’s 

Bench judges started their careers on average at about age 26, during the post-war era 

begin about two and one-half years earlier. Given the premium placed on early success in 

reaching the appellate bench, this delay places Family Division judges at a disadvantage 

in obtaining promotion. 

 Age at Silk:  The age differences between the Puisne and appellate groups 

become quite distinct at the age of silk. As will be discussed more fully in the next 

chapter, the decision to "take silk"58 is not to be taken lightly and has far reaching 

ramifications, both professionally and financially. While it my be true, as is often said, 

that the Bar will not allow a fellow silk to starve, it is certainly true that few barristers 

wish to test this apocryphal proposition. To obtain the designation of Queen's Counsel at 

a young age, relative to other barristers, and to prosper, is universally recognized as a 

                                                 
58 It should emphasized that the phrase "take silk," while commonly used, is something of a misnomer, 
particularly in the modern era. The decision to become a Queen's Counsel does not rest solely with the 
barrister. Historically, Queen's Counsel are appointed by The Queen on the recommendation of the Lord 
Chancellor, a recommendation which is dependent upon a highly selective application process. 
Traditionally, applicants have been considered by the Lord Chancellor's office in much the same manner as 
judicial appointments, including use of the same "secret soundings" undertaken for judicial applicants. 
During the modern era, the vast majority of QC applications have been declined every year. During the 
1990's the success rate generally has been less than 15%, or about 70 successful applicants out of some 500 
applications in a typical year. (See Judicial Appointments Annual Report 1999-2000, Lord Chancellor's 
Department). Because failure to obtain silk, or to do so at a sufficiently early age, is a practical bar to 
eventual appointment to high judicial office, the application process for silk has come under increasing 
scrutiny and criticism in the past several years. 
 The status of the QC designation has been under review by the Lord Chancellor. Recently, the 
Lord Chancellor released a Statement that the Department of Constitutional Affairs will no play a role 
concerning the review for QC appointments. Instead, the matter will be handled by the Bar. The Statement 
is available on the Department’s website at http://www.dca.gov.uk/judicial/judges/qcstatement.htm. 
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badge of success among the English Bar.59  And the younger the barrister becomes a QC, 

the larger the badge (assuming of course the young QC in fact prospers in practice). 

Accordingly, one would expect to find that those judges who obtained more success in 

their judicial careers by obtaining promotion to the appellate bench, also are likely to be 

among the QCs that obtained silk at a young age. Indeed, the data shows this is true. 

 For the entire study period, both the mean and median QC age is three years 

younger for the appellate group than the puisne judges. The difference in the mode is 

even more striking:  age 41 for promoted judges; age 48 for the other half. Among the 

non-promoted puisne judges, Queen’s Bench judges have taken silk the earliest, about 

age 45 on average, while Chancery judges have delayed until nearly age 46, and Family 

judges until over age 47. (See Table 4).  

Table 4: Average Ages Judges Achieve Queen’s Counsel (Appellate v. Puisne) 

AGE AT SILK Mean Median Mode 
All Appellate (N = 265) 42.4 42 41 
All Puisne (N = 218) 45.3 45 48 
QBD (N = 150) 44.8 44 42 
CHA (N = 35) 45.7 47 48 
FAM (N = 33) 47.1 47.5 48 
 

                                                 
59  This was a point that was widely agreed upon among the participants in the judicial interviews 
undertaken for this study. Its importance was emphasized over all other factors. 
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 If one chooses to means test the age differences, the results indicate that the 

difference in appellate and puisne ages for silk are statistically significant if the data is 

treated as a sample. (See Table 5). 

Table 5: Means Test, QC Age, Promoted v. Non-Promoted Judges 

 

Additionally, the difference between Law Lord and LJA’s is significant, as is the 

difference between LJA’s and members of the Queen’s Bench Division. Interestingly, the 

difference between the Queen’s Bench and Family Divisions are significant as well, but 

not the difference between Queen’s Bench and Chancery. (See Tables 6 - 9.) 

t-tests for Independent Samples of PROMOTED    V175a Promoted to Appellate Bench

                             Number
 Variable                   of Cases       Mean          SD   SE of Mean
 
 QCAGELTD  Age at QC (Non-QC's Omitted)

 No                           207       45.2754       4.455         .310
 Yes                          239       42.3975       3.794         .245
 

          Mean Difference = 2.8779

          Levene's Test for Equality of Variances: F= 7.005  P= .008

       t-test for Equality of Means                                      95%
 Variances   t-value       df    2-Tail Sig     SE of Diff           CI for Diff
 
 Equal          7.37      444          .000           .391        (2.110, 3.646)
 Unequal        7.28   407.02          .000           .395        (2.101, 3.655)
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Table 6: Means Test, QC Age, Law Lords v. Lord Justices of Appeal (top) 

Table 7: Means Test, QC Age, Lord Justices of Appeal v. Queen’s Bench Division 
(bottom) 

t-tests for Independent Samples of HIGHJPOS    V176 HIGHEST JUDICIAL POSITION

                             Number
 Variable                   of Cases       Mean          SD   SE of Mean
 
 QCAGELTD  Age at QC (Non-QC's Omitted)

 LAO                          96        41.6979       3.697         .377
 LJA                          120       43.0833       3.754         .343
 

          Mean Difference = -1.3854

          Levene's Test for Equality of Variances: F= .121   P= .728

       t-test for Equality of Means                                      95%
 Variances   t-value       df    2-Tail Sig     SE of Diff           CI for Diff
 
 Equal         -2.71      214          .007           .511       (-2.392, -.379)
 Unequal       -2.72   205.02          .007           .510       (-2.390, -.380)
 

t-tests for Independent Samples of HIGHJPOS    V176 HIGHEST JUDICIAL POSITION

                             Number
 Variable                   of Cases       Mean          SD   SE of Mean
 
 QCAGELTD  Age at QC (Non-QC's Omitted)

 LJA                          120       43.0833       3.754         .343
 QBD                          134       44.8358       4.301         .372
 

          Mean Difference = -1.7525

          Levene's Test for Equality of Variances: F= 4.259  P= .040

       t-test for Equality of Means                                      95%
 Variances   t-value       df    2-Tail Sig     SE of Diff           CI for Diff
 
 Equal         -3.44      252          .001           .509       (-2.755, -.750)
 Unequal       -3.47   251.84          .001           .505       (-2.748, -.757)
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Table 8 Means Test, QC Age, Queen’s Bench Division v Chancery Division (top) 

Table 9: Means Test. QC Age, Queen’s Bench Division v. Family Division (bottom) 

t-tests for Independent Samples of HIGHJPOS    V176 HIGHEST JUDICIAL POSITION

                             Number
 Variable                   of Cases       Mean          SD   SE of Mean
 
 QCAGELTD  Age at QC (Non-QC's Omitted)

 QBD                          134       44.8358       4.301         .372
 CHA                          32        45.7188       4.517         .798
 

          Mean Difference = -.8829

          Levene's Test for Equality of Variances: F= .021   P= .886

       t-test for Equality of Means                                      95%
 Variances   t-value       df    2-Tail Sig     SE of Diff           CI for Diff
 
 Equal         -1.03      164          .303           .854        (-2.570, .804)
 Unequal       -1.00    45.38          .321           .881        (-2.656, .890)
 

t-tests for Independent Samples of HIGHJPOS    V176 HIGHEST JUDICIAL POSITION

                             Number
 Variable                   of Cases       Mean          SD   SE of Mean
 
 QCAGELTD  Age at QC (Non-QC's Omitted)

 QBD                          134       44.8358       4.301         .372
 PDA/FAM                      28        47.1071       4.709         .890
 

          Mean Difference = -2.2713

          Levene's Test for Equality of Variances: F= .065   P= .799

       t-test for Equality of Means                                      95%
 Variances   t-value       df    2-Tail Sig     SE of Diff           CI for Diff
 
 Equal         -2.50      160          .013           .909       (-4.066, -.477)
 Unequal       -2.36    37.01          .024           .964       (-4.225, -.317)
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 It should be noted that most of the same relationships hold for the pre-war and 

post-war periods, and regardless whether a promotion lag is used to remove from the 

analysis puisne judges who died prematurely.60 Notable differences are limited to the pre-

war period, for which the differences between Law Lords and LJA’s, as well as QBD’s v. 

FAM, are not statistically significant. Additionally, the difference between the Queen’s 

Bench Division and LJA’s alone is only marginally significant (p = .07). In each instance, 

however, difference is in the same direction as the overall results. The difference results 

arise from the fact that the age differences are not great enough, given the :”sample size” 

to achieve statistical significance. The primary distinction, younger QC ages for 

promoted judges v. puisne judges, is robust and present in all periods. 

 Interestingly, while appellate judges have trended toward younger QC ages, each 

non-promoted sub-group has remained static, or aged slightly, in the post-war era. (See 

Table 10). Thus, the age gap between promoted and non-promoted judges has grown 

wider in the post-war period. The pre-war/post-war differences between the same groups, 

Table 10: Average Ages Judges Achieve Queen’s Counsel (Pre-War v. Post-War) 

AGE AT SILK Mean Median Mode 
Pre-war LJA (N = 49) 43.1 43 46 
Post-war LJA (N = 87) 43.1 43 42 
Pre-war All Puisne (N = 75) 44.8 45 44 
Post-war All Puisne (N = 143) 45.5 45 48 
Pre-war QBD (N = 55) 44.8 45 42 
Post-war QBD (N =95 ) 44.9 44 40 
Pre-war CHA (N = 15) 44.0 45.5 47 
Post-war CHA (N = 20) 46.8 48 48 
Pre-war FAM (N = 5) 46.8 48 44/48* 
Post-war FAM (N = 28) 47.2 47 48 
* Multiple Modes 
 
 

                                                 
60 Promotion lag tested at 9 years. 
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however, have not yet grown so large that they achieve statistical significance when 

means tested. 

 Age of First Superior Court Appointment:  The age dichotomy evident upon 

appointment to QC carries through to the judge's first superior court appointment. On 

average judges in the Puisne Group were appointed to a superior court bench over 4 years 

later than their promoted brethren. Again, Queen's Bench appointees have the youngest 

mean age of appointment, followed by Family and Chancery. (See Table 11). Pre-war 

and post-war age differences in the Puisne Group are negligible, but as the age of first 

appointment has trended down among appellate judges, the age divide has increased. (See 

Table 12). 

Table 11: Average Age at First Senior Court Appointment (Appellate v. Puisne) 

AGE - FIRST APPOINTMENT Mean Median Mode 
All Appellate (N = 201) 51.9 51 50 
All Puisne (N = 218) 56.3 56 56 
QBD (N = 150) 55.9 56 56 
CHA (N = 35) 57.7 57 52/57/57/

61* 
FAM (N = 33) 56.4 56 55 
* Multiple modes (2 cases each) 
 
 

Table 12: Average Age at First Senior Court Appointment (Pre-War v. Post-War) 

AGE - FIRST APPOINTMENT Mean Median Mode 
Pre-war LJA (N = 37) 53.3 53 53 
Post-war LJA (N = 87) 52.2 52 50 
Pre-war All Puisne (N = 75) 56.2 56 59 
Post-war All Puisne (N = 143) 56.4 56 55/58* 
* Multiple modes 
 

 Means testing the Age at First Senior Appointment produces results comparable 

to the Age at Silk variable above. The results are statistically significant whether pre-war 
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or post-war, lagged or not. The primary result (promoted v. not promoted) is set forth in 

Table 13. All subgroups have differentials in the expected direction, although not all 

obtained a significant t-test due to the sample size relative to the differential. 

Table 13: Means Test, Age at First Superior Appointment (Promoted v. Non-
Promoted) 

 

 Retirement and death ages:  These do not vary materially from their appellate 

counterparts, nor is their any particular reason to expect a difference. The average 

retirement age is about 72 (mean = 71.9; median = 72). Like the appellate judges, the 

most frequent retirement age is 75, reflecting the new statutory limit on continued 

service. The measures of central tendency for age of death are: mean = 75; median = 76; 

mode = 83; n = 182. The slightly younger mean death age for puisnes (75 v. 76.4 for the 

promoted group) is explainable because the puisne group includes more premature 

deaths. 

                             Number
 Variable                   of Cases       Mean          SD   SE of Mean
 
 FIRSTAGE  V180 Age at 1st SCt Appointment

 No                           240       56.1167       4.629         .299
 Yes                          201       51.8607       4.124         .291
 

          Mean Difference = 4.2560

          Levene's Test for Equality of Variances: F= 1.179  P= .278

       t-test for Equality of Means                                      95%
 Variances   t-value       df    2-Tail Sig     SE of Diff           CI for Diff
 
 Equal         10.10      439          .000           .421        (3.428, 5.084)
 Unequal       10.21   437.30          .000           .417        (3.436, 5.076)
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In summary, an age dichotomy between promoted and non-promoted judges 

appears to develop significantly prior to the first judicial appointment, and continues 

throughout a judge's judicial career. As retirement ages have decreased in the post-war 

era, and pension requirements have increased, promotion ages have trended younger. For 

barristers who enter the profession late, or take silk late in their careers relative to their 

cohorts, they are placed behind a promotion age curve which at best is disadvantageous, 

and in many cases insurmountable. 

 Thus, with these basic education and age attributes of the British superior 

judiciary now firmly in mind, it is appropriate to proceed to construct a model of 

appellate promotion. Although it appears evident that early success is a key element in 

promotion, this begs the question of the factors that lead to early success, family 

connections or merit. In the following chapter, that issue will be explored in greater detail 

as I test Tate’s (1992) Family Status Promotion Model on the Promotion Database. 

The Education Variables 

 Secondary Education:  Like their appellate counterparts, secondary education 

among the puisne judges is primarily limited to prestigious "public" schools. Although a 

great number of schools are represented, there is significant concentration among a much 

smaller number.  

 For the entire study period, 96 schools are represented among the 218 High Court 

appointees, with 27 schools claiming at least two judges and accounting for over half the 

group (55%). A total of 17 schools claim three or more judges and account for nearly half 

the total (45%).  
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 A "concentration ratio" of schools to judges serves as a useful comparison of 

concentration in schools among the benches. Higher ratios (i.e., as the calculation 

approaches 1.0) indicate low concentration. The concentration ratio for the all High Court 

judges in the study period (i.e., those that ended their career at the High Court ) is .44, 

slightly less than 2 judges for each school (i.e., 96 schools to 218 judges), indicating 

greater concentration than either Law Lords (.54) or LJA's (.51). As with the appellate 

judges, the concentration drops from the pre-war to post-war periods (concentration ratio 

increases from .41 to .58), indicating some decrease in the concentration of schools in the 

later period, although somewhat less than for appellate judges. The LJA concentration 

ratio for the same two periods increases from .43 to .65. 

 Despite some decrease in concentration in the post-war period, the most 

prestigious schools are still heavily represented throughout the study period. In fact, the 

nine prestigious public schools singled out by the Clarendon Commission of 1861-64 are 

nearly as well represented among the High Court judges as the appellate courts. While 

35% of all appellate judges in the Promotion Database attended a "Clarendon School," 

nearly 31% of the Puisne Group did so as well. The proportion of each High Court 

division is 29% (QBD), 40% (CHA), and 30% (FAM). 

 As may be expected, representation of Clarendon Schools is more pronounced in 

the more concentrated pre-war period. Clarendon Schools account for 39% of the Puisne 

Group pre-war, and 27% post-war. In the pre-war period, 75 judges were distributed 

among 31 schools, with 9 schools claiming 2 or more judges (for 44% of the total). 

Clarendon Schools accounted for nearly all the "repeat players" (i.e., schools claiming at 

least two judges), over 38% of the total. In the post-war period, there were nearly twice 
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as many judges (143), and an even larger increase in schools (83 total). Even in the post-

war period, significant concentration continued to exist among "repeat players," with the 

nine schools attended by three or more judges representing a third of the total (32.9%) 

and 21 schools with at least two judges representing half (49.7%). Clarendon Schools 

accounted for just over a quarter of the post-war puisne (26.6%). Naturally, because QBD 

judges make-up the bulk of the Puisne Group, the figures were similar for the Queen's 

Bench Division.61  

 Interestingly, the post-war Chancery and Family benches are much less 

concentrated than the Queen’s Bench Division. The concentration ratios are, respectively, 

.85 (CHA:  17 schools among 20 post-war judges) and .79 (FAM:  22 schools among 28 

judges). Nonetheless, Clarendon Schools continue to represent 45% of the post-war total, 

indicating that the decrease in concentration may be nothing more than an artifact of the 

small number of cases. Yet, there are hints at more significant variation among the 

divisions. For the Family bench, Clarendon Schools were attended by only 25% of the 

post-war judges, which appears reasonable since it is very close to the corresponding 

Queen’s Bench figure. The combination of overall low concentration and declining 

Clarendon School participation in the Family bench may indicate that the Family 

Division of the High Court is a leader among the superior court benches in opening its 

ranks to members more representative of the potential pool of applicants. This notion is 

reinforced by the fact that the Family bench has served as the vehicle for the appointment 

of women to the superior court and their advancement through the appellate ranks. It is 

                                                 
61 60 total schools are represented among post-war QBD's, with 46 repeat schools accounting for 48.4% of 
the judges, and 22 "three-peats" accounting for 21%. Clarendon Schools accounted for 23%. 
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likely no coincidence that the first woman Law Lord, Lady Hale, was promoted from the 

Family bench. 

 The Eton Effect:  Because Clarendon Schools are represented among the Puisne 

Group in almost the same proportion as appellate judges, it would appear that secondary 

education at a Clarendon School should be little help in explaining promotions. 

Nonetheless, representation among individual Clarendon Schools varies significantly 

between judges promoted to the appellate bench and those who were not. Among these, 

Eton College is be far the most significant.  

 Eton is the leading secondary school among the appellate bench by a wide 

margin, claiming 29 or nearly 11% of all 265 appellate judges. In second place is 

Winchester College, attended by 19 appellate judges in the Promotion Database (7.2%). 

Eton and Winchester are first and second in every appellate group examined, with Eton 

leading Winchester in most categories two to one. For example, among LJA's, Eton 

placed approximately twice as many judges in both the pre-war and post-war periods. 

(See Table 14). 

Table 14: LJA Secondary Education, Court of Appeal Judges - Eton v. Winchester 

 Eton Winchester 

Pre-War 9 4 

Post-War 10 6 

Total 19 10 

 Among the Puisne Group, the pattern is the exact opposite: Winchester is the 

school of choice, and Eton is a poor second. Among High Court appointees, Winchester 

has 17 judges, for about 11% of the total, and Eton has 10 for about 7%. It would 
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erroneous, however, to conclude that attendance at Winchester is a limiting factor in 

appellate promotion. It is, after all, one of the most prestigious secondary schools in 

England. It also has a substantially smaller enrollment than Eton, making its 

representation in the superior courts all the more impressive. Nonetheless, it appears that 

the “old boys” of Eton, known as “Old Etonians,” have an edge in obtaining promotion 

that is not shared by their similarly elite colleagues from Winchester. 

 Comparison of Clarendon School promotion rates shows that while Winchester 

alums are promoted at the expected rate, Eton alums are promoted disproportionately. 

This advantage is clearly evident in the pre-war, post-war, and even through the 

Thatcher/Major era. (See Tables 15-18). There are insufficient promotions in the Blair era 

to determine whether this advantage continues. 

 Parenthetically, it should be noted that Chi Square tests are reported for each of 

the following tables merely for informational purposes. Putting aside for the moment any 

debate as to whether tests of statistical significance are meaningful for data that purports 

to represent a population, it is generally recognized that the Pearson Chi Square statistic 

is unreliable when the minimum expected frequency is less than 1 or cells with expected 

frequencies of less than 5 exceed 20% of the total (Norušis 1999, 318). Each of the three 

sub-groups (pre-war, post-war, and Thatcher-Major) violate both these conditions. 

Additionally, results are reported to five digits merely as a “cut and paste” convenience 

since results have been imported directly from the statistics software package. 
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Table 15: Clarendon School Promotion Rates, All Judges 

CLARENDON SCHOOL PROMOTION RATES
(All Judges)
CLARSCH  Clarendon Schools  by
PROMOTED  V175a Promoted to Appellate Bench

                    PROMOTED     Page 1 of 1
            Count  
           Exp Val No       Yes
           Row Pct                     Row
                          0        1  Total
CLARSCH    
                0     169     172     341
  All Others        162.4   178.6   67.4%
                    49.6%   50.4%  
                   
                4       2       3       5
  St. Paul's          2.4     2.6    1.0%
                    40.0%   60.0%  
                   
                5       9      10      19
  Rugby               9.0    10.0    3.8%
                    47.4%   52.6%  
                   
               10      13      29      42
  Eton               20.0    22.0    8.3%
                    31.0%   69.0%  
                   
               11       8       5      13
  Harrow              6.2     6.8    2.6%
                    61.5%   38.5%  
                   
               15      18      19      37
  Winchester         17.6    19.4    7.3%
                    48.6%   51.4%  
                   
               26       7       7      14
  Westminster         6.7     7.3    2.8%
                    50.0%   50.0%  
                   
               29       4      11      15
  Charterhouse        7.1     7.9    3.0%
                    26.7%   73.3%  
                   
               41       4       3       7
  Merchant Taylors    3.3     3.7    1.4%
                    57.1%   42.9%  
                   
               80       7       6      13
  Shrewsbury          6.2     6.8    2.6%
                    53.8%   46.2%  
                   
            Column     241      265      506
             Total   47.6%    52.4%   100.0%

      Chi-Square                  Value           DF               Significance
--------------------          -----------        ----              ------------

Pearson                          9.46299           9                  .39568

Minimum Expected Frequency -    2.381
Cells with Expected Frequency < 5 -     4 of    20 ( 20.0%)
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Table 16: Clarendon School Promotion Rates, Pre-War 

CLARENDON SCHOOL PROMOTION RATES
(Pre-War)
CLARSCH  Clarendon Schools  by
PROMOTED  V175a Promoted to Appellate Bench

                    PROMOTED     Page 1 of 1
            Count  
           Exp Val No       Yes
           Row Pct                     Row
                          0        1  Total
CLARSCH    
                0      64      61     125
  All Others         60.9    64.1   62.2%
                    51.2%   48.8%  
                   
                4       1       2       3
  St. Paul's          1.5     1.5    1.5%
                    33.3%   66.7%  
                   
                5       3       7      10
  Rugby               4.9     5.1    5.0%
                    30.0%   70.0%  
                   
               10       8      13      21
  Eton               10.2    10.8   10.4%
                    38.1%   61.9%  
                   
               11       3       2       5
  Harrow              2.4     2.6    2.5%
                    60.0%   40.0%  
                   
               15       9       7      16
  Winchester          7.8     8.2    8.0%
                    56.3%   43.8%  
                   
               26       5       4       9
  Westminster         4.4     4.6    4.5%
                    55.6%   44.4%  
                   
               29       2       3       5
  Charterhouse        2.4     2.6    2.5%
                    40.0%   60.0%  
                   
               41       2       3       5
  Merchant Taylors    2.4     2.6    2.5%
                    40.0%   60.0%  
                   
               80       1       1       2
  Shrewsbury          1.0     1.0    1.0%
                    50.0%   50.0%  
                   
            Column      98      103      201
             Total   48.8%    51.2%   100.0%

      Chi-Square                  Value           DF               Significance
--------------------          -----------        ----              ------------

Pearson                          4.03504           9                  .90909
Minimum Expected Frequency -     .975
Cells with Expected Frequency < 5 -    13 of    20 ( 65.0%)
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Table 17: Clarendon School Promotion Rates, Post-War 

CLARENDON SCHOOL PROMOTION RATES
(Post-War)
CLARSCH  Clarendon Schools  by
PROMOTED  V175a Promoted to Appellate Bench

                    PROMOTED     Page 1 of 1
            Count  
           Exp Val No       Yes
           Row Pct                     Row
                          0        1  Total
CLARSCH    
                0     105     111     216
  All Others        101.3   114.7   70.8%
                    48.6%   51.4%  
                   
                4       1       1       2
  St. Paul's           .9     1.1     .7%
                    50.0%   50.0%  
                   
                5       6       3       9
  Rugby               4.2     4.8    3.0%
                    66.7%   33.3%  
                   
               10       5      16      21
  Eton                9.8    11.2    6.9%
                    23.8%   76.2%  
                   
               11       5       3       8
  Harrow              3.8     4.2    2.6%
                    62.5%   37.5%  
                   
               15       9      12      21
  Winchester          9.8    11.2    6.9%
                    42.9%   57.1%  
                   
               26       2       3       5
  Westminster         2.3     2.7    1.6%
                    40.0%   60.0%  
                   
               29       2       8      10
  Charterhouse        4.7     5.3    3.3%
                    20.0%   80.0%  
                   
               41       2       0       2
  Merchant Taylors     .9     1.1     .7%
                   100.0%     .0%  
                   
               80       6       5      11
  Shrewsbury          5.2     5.8    3.6%
                    54.5%   45.5%  
                   
            Column     143      162      305
             Total   46.9%    53.1%   100.0%

      Chi-Square                  Value           DF               Significance
--------------------          -----------        ----              ------------

Pearson                         12.61339           9                  .18089

Minimum Expected Frequency -     .938
Cells with Expected Frequency < 5 -    11 of    20 ( 55.0%)
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Table 18: Clarendon School Promotion Rates, Thatcher-Major 

CLARENDON SCHOOL PROMOTION RATES
(Thatcher-Major)
CLARSCH  Clarendon Schools  by
PROMOTED  V175a Promoted to Appellate Bench

                    PROMOTED     Page 1 of 1
            Count  
           Exp Val No       Yes
           Row Pct                     Row
                          0        1  Total
CLARSCH    
                0      34      57      91
  All Others         32.1    58.9   74.6%
                    37.4%   62.6%  
                   
                5       1       0       1
  Rugby                .4      .6     .8%
                   100.0%     .0%  
                   
               10       3       8      11
  Eton                3.9     7.1    9.0%
                    27.3%   72.7%  
                   
               11       1       1       2
  Harrow               .7     1.3    1.6%
                    50.0%   50.0%  
                   
               15       1       5       6
  Winchester          2.1     3.9    4.9%
                    16.7%   83.3%  
                   
               26       0       1       1
  Westminster          .4      .6     .8%
                      .0%  100.0%  
                   
               29       2       3       5
  Charterhouse        1.8     3.2    4.1%
                    40.0%   60.0%  
                   
               80       1       4       5
  Shrewsbury          1.8     3.2    4.1%
                    20.0%   80.0%  
                   
            Column      43       79      122
             Total   35.2%    64.8%   100.0%

      Chi-Square                  Value           DF               Significance
--------------------          -----------        ----              ------------

Pearson                          4.52351           7                  .71788
Minimum Expected Frequency -     .352
Cells with Expected Frequency < 5 -    13 of    16 ( 81.3%)
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 With those caveats, it will noted that none of the Chi Square statistics reach 

statistical significance since most of the schools have promotion rates at or near their 

expected values. Eton, however, clearly stands out as an exception. To a lesser extent, 

Charterhouse also appears to be favored, but Eton outperforms its expected promotion 

rate in each era: pre-war, post-war, and Thatcher-Major (although barely in the last era). 

Charterhouse outperforms in only the pre-war era, and it also represents a much smaller 

portion of the total population (15 judges to Eton’s 42). Therefore, whatever temporary 

advantage Charterhouse seems to have had in the pre-war era (which may simply have 

been an artifact of a small N), seems to have vanished in later years. 

 An examination of the balance of the Clarendon schools reveals Harrow as a 

chronic underachiever. Winchester appears to have underachieved at times, overachieved 

at others, and performed at about its expected level over the aggregate study period. The 

small N, however, counsels against making too much of the results in any given period. 

Nonetheless, over the course of time it is difficult to dispute that secondary education at 

Eton has given future judges an edge in promotion not shared by judges attending other 

elite schools. 

 In fact, if a Clarendon school education advances appellate promotion, then it 

appears that it is only the Eton effect that accounts for this advantage. The following 

three tables (Tables 19-21) demonstrate that when the Clarendon schools are collapsed 

into 2x2 tables and tested for statistical significance, Eton is the only school that makes a 

difference. Table 19 shows all Clarendon schools against all others. There is a modest 

advantage for the Clarendon schools in the population count, but none of the statistical 

tests are significance. In Table 20, Eton is removed from the Clarendon schools. This  
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Table 19: Clarendon School v. Other School Promotion Rates 

 

Table 20: Clarendon Schools (less Eton) v. All Other Schools Promotion Rates 

MCLARSCH  Clarendon Dummy  by
PROMOTED  V175a Promoted to Appellate Bench

                    PROMOTED     Page 1 of 1
            Count  
           Exp Val No       Yes
           Row Pct                     Row
                          0        1  Total
MCLARSCH   
  Other         0     169     172     341
  Schools           162.4   178.6   67.4%
                    49.6%   50.4%  
                   
                1      72      93     165
  Clarendon School   78.6    86.4   32.6%
                    43.6%   56.4%  
                   
            Column     241      265      506
             Total   47.6%    52.4%   100.0%

      Chi-Square                  Value           DF               Significance
--------------------          -----------        ----              ------------

Pearson                          1.56430           1                  .21104
Continuity Correction            1.33583           1                  .24777
Fisher's Exact Test:
   One-Tail                                                           .12383
   Two-Tail                                                           .21851
Minimum Expected Frequency -   78.587

CLARNOET  Clar Dum Less Eton  by
PROMOTED  V175a Promoted to Appellate Bench

                    PROMOTED     Page 1 of 1
            Count  
           Exp Val No       Yes
           Row Pct                     Row
                          0        1  Total
CLARNOET   
                0     182     201     383
  Other Schools     182.4   200.6   75.7%
                    47.5%   52.5%  
                   
                1      59      64     123
  Clarendon          58.6    64.4   24.3%
  (less Eton)       48.0%   52.0%  
                   
            Column     241      265      506
             Total   47.6%    52.4%   100.0%

      Chi-Square                  Value           DF               Significance
--------------------          -----------        ----              ------------

Pearson                           .00749           1                  .93104
Continuity Correction             .00000           1                 1.00000
Fisher's Exact Test:
   One-Tail                                                           .50653
   Two-Tail                                                          1.00000
Minimum Expected Frequency -   58.583
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causes the promotion rate to be nearly identical between the Clarendon schools and all 

others, and of course no statistical test is significant. Finally, Table 21 shows Eton tested 

against all others. In this instance, Eton clearly over performs and each statistic is 

significant beyond the traditional .05 level.  

Table 21: Eton v. All Other Schools Promotion Rates 

 

 As a double check on this relationship, a binomial test was run for each Clarendon 

school against the promotion rate for a population of 52.4% (i.e., the mean promotion 

rate). Only Eton achieved statistical significance. The results for Winchester, the second 

most represented secondary school in the database, are shown in the Table 22 for 

comparison. 

 

METON  Eton Dummy  by  PROMOTED  V175a Promoted to Appellate Bench

                    PROMOTED     Page 1 of 1
            Count  
           Exp Val No       Yes
           Row Pct                     Row
                          0        1  Total
METON      
                0     228     236     464
  Other Schools     221.0   243.0   91.7%
                    49.1%   50.9%  
                   
                1      13      29      42
  Eton               20.0    22.0    8.3%
                    31.0%   69.0%  
                   
            Column     241      265      506
             Total   47.6%    52.4%   100.0%

      Chi-Square                  Value           DF               Significance
--------------------          -----------        ----              ------------

Pearson                          5.10632           1                  .02384
Continuity Correction            4.40328           1                  .03587
Fisher's Exact Test:
   One-Tail                                                           .01707
   Two-Tail                                                           .02466
Minimum Expected Frequency -   20.004
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Table 22: Binomial Tests, Eton and Winchester for Promotion 

 

 It is clear the presumed advantage from a Clarendon school promotion is solely 

the result of the Eton effect. Accordingly, some further examination of Eton vis-à-vis it 

Clarendon cohorts to fully appreciate the role Eton plays among the British elite.  

 A comparison of selected features of the nine Clarendon Schools are set forth in 

Table 23. 

- - - - - Binomial Test - Eton

     PROMOTED  V175a Promoted to Appellate Bench
      Cases
                              Test Prop. =   .5240
         29    = 1            Obs. Prop. =   .6905
         13    = 0
         --                   Z Approximation
         42   Total           1-Tailed P =   .0224

- - - - - Binomial Test - Winchester

     PROMOTED  V175a Promoted to Appellate Bench
      Cases
                              Test Prop. =   .5240
         19    = 1            Obs. Prop. =   .5135
         18    = 0
         --                   Z Approximation
         37   Total           1-Tailed P =   .5147
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Table 23: Clarendon Schools Comparison 

CLARENDON SCHOOLS 
COMPARISON          

(2004 Data) Enrollment All Boys
Tuition (excl 

board) Founded Location
Boarding/
Day

A-Level 
3 Yr Avg

Overall 
Rank of 

2726 
schools

Charterhouse 732 Yes 6112 1611 Godalming, Surrey Board 369.3 166(t)
Eton College 1290 Yes 6987 1440 Windsor, Berkshire Board 396.4 82(t)
Harrow School 803 Yes 7450 1572 Greater London Board 360.5 194
Merchant Taylors' School 815 Yes 5630** 1561 Greater London Day 438.3 22
Rugby School 780 No 4260 1567 Rugby, Warwickshire Board 386.2 118
Shrewsbury School 692 Yes 5045 1552 Shrewsbury, Shropshire Board 352.8 227(t)
St Paul's 846 Yes 4500 1509 London Day 412.9 49
Westminster School 720 Yes* 5068 1179 London Board 450.3 18(t)
Winchester College 700 Yes 7084 1382 Winchester, Hampshire Board 396.1 85

Data obtained from The Good Schools Guide, available at http://www.goodschoolsguide.co.uk/ (accessed Nov. 29, 2004)
* Admits girls to the sixth form (senior level)
** Based on per annum tuition of 11,260

 

There are a number of similarities. As explained earlier, each is a fee charging “public” 

school, today more commonly referred to as an “independent school” (i.e., not 

government operated). Seven of the nine are traditionally boarding schools, although 

most now accept some non-boarding students (“day students”). Two of the schools are 

day-only. Most are also all-boys schools; all were historically. Six of the nine are in or 

near London. All claim ancient origin, having been established by wealthy (often royal) 

benefactors. Each also charges hefty tuition, at the upper end of the £2300 to £4100 per 

term typical of Independent Schools.62 

 And certainly all can correctly boast exceptional academic achievement. That 

said, however, there are many schools, including a number of state operated institutions, 

which can claim equally impressive results based on England’s present pre-university 

testing system. The above rankings in Table 23 are based on scores for “A-Level” tests. 

A-level, or “Advanced Level,” examinations are a series of subject matter tests taken at 

                                                 
62 Figures exclude boarding.  Figures obtained from the website of the Independent Schools Council 
Information Service, available at http://www/osos/prg/il/indschools/whatis.html (accessed Nov. 28, 2004) 
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the end of a student’s secondary education to demonstrate successful competency in the 

subject matter and are utilized by universities as part of the admission process. 

 As is immediately apparent, there is at least one significant differences among the 

schools: Eton is much larger.  Enrollment at Eton ranges some 60-90% larger than the 

others. It would seem erroneous, however, to attribute Eton’s promotion advantage 

merely to larger enrollment. If enrollment size alone translated into greater participation 

in the senior judiciary, or greater promotion rates, then the same phenomenon should be 

observable in other similarly prestigious schools of similar size. It is not. 

 For example, the Hampton School (formerly Hampton Grammar School) has 

many of the same features as the Clarendon Schools. It is an independent school located 

in a prosperous area of Greater London. It claims to have been established in 1557 and 

has a present enrollment of 1110. Its average 3-year A-Level score is 457.8, placing it 

12th of 2,726 schools listed in the Good Schools Guide, superior to all of the Clarendon 

Schools. It has a prestigious network of “Old Hamptonians,” who claim a circuit judge in 

their ranks.63 Yet, the school has only one judge in the superior courts, Lord Justice 

Keene, who was first appointed to the High Court in 1994. 

 Compare also The Manchester Grammar School, which despite the name 

“Grammar” is an independent day school (the term “grammar school” is frequently 

associated with a (better) state school). Its enrollment is somewhat larger than Eton, 

presently 1420 (all boys). It ranks 77th in the A-Level comparison, just ahead of Eton and 

Winchester. Like many other independent schools, it has a prestigious list of alumni, 

which includes eight judges in the Promotion Database, three of whom were not 

                                                 
63 See website for The Old Hamptonians Association, located at 
http://www.hapmton.richmand.sch.uk/associations/oha/oha.html, accessed Nov. 29, 2004. 
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promoted and five of whom were promoted (three to the Court of Appeal and two as 

division presidents, both Lord Chief Justice). Despite its comparable size, however, Old 

Etonians are far more prevalent throughout the higher judiciary than are alumni of 

Manchester Grammar School. 

 The Oundle School makes another interesting juxtaposition. It has more 

representation in the senior judiciary than some Clarendon schools and boasts a perfect 

promotion rate: five of five. Like the Clarendon Schools, it is a prestigious independent 

school, and it has only a slightly smaller enrollment than Eton: presently 1065 students. It 

has prestigious alumni and boasts high tests scores (376.3 three-year average; 144th in 

rank). The reasons for its perfect promotion rate remain a matter of speculation, since the 

sample is too small for meaningful analysis. It could be that Oundle produces exceptional 

candidates. Conversely, it is possible (though unlikely) that a candidate must be 

exceptional to have succeeded despite having attended Oundle. Nonetheless, whatever 

the reason (if any) for the perfect promotion rate, it certainly cannot be attributed to a 

large alumni population being overrepresented among appointments to the High Court. 

 Clearly, Eton has something that the other prestigious elite independent schools 

do not. It is not simply superior numbers. It is demonstrably not superior academically. 

Nor can it be defined simply by upper class members who have the financial ability to 

pay its tuition. Rather, Eton has a prestige factor unequaled by any other secondary 

institution. Eton defined the term “public school” – literally. Legend has it that the first 

use of the term was at Eton. On its website, the school boasts a list of prestigious alumni 

that literally places Eton in a class by itself. Eton lists some 450 “Famous Old Etonians,” 

divided into 16 categories. These include 18 Prime Ministers of Great Britain (and one of 
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Northern Ireland), 22 Royals (including recent graduate Prince William and current 

student Prince Harry), five Lord Chancellors (including Baron Hailsham of St 

Marylebone (Quintin Hogg), the longest serving Lord Chancellor of the twentieth 

century), and two recently-retired Law Lords (Lord Goff of Chieveley and Lord Lloyd of 

Berwick). Other professions - music, art, military, clergy - are all similarly represented.64 

 The other Clarendon Schools also claim many distinguished alumni, but none 

come close to matching the lists of Famous Old Etonians. While no attempt was made to 

systematically compare the prestige of alumni of the various schools, truly none was 

necessary. Each school is justifiably proud of its famous alumni, each claims an active 

alumni network, and each is motivated to promote itself in a similar fashion. The fact that 

none of the other institutions promote themselves with anything close to the prestigious 

alumni lists of Eton is sufficient evidence that they cannot. 

 That is not to say, however, that Eton’s size is irrelevant. Rather, Eton represents 

a “perfect storm” of size and prestige that likely gives Old Etonians an edge not shared by 

colleagues with similarly advantaged backgrounds. Eton currently claims 15,000 living 

alumni, and it clearly has a very active alumni network. No other institution has both 

such an extensive network of alumni and universally recognized aura of prestige. As the 

names of Eton’s “old boys” are circulated among the exclusive clubs, social gatherings, 

and corridors of power in London, affiliation with Eton likely gives the candidate instant 

credibility, particularly with the vast number of well-placed Old Etonians. 

                                                 
64 The website of Famous Old Etonians notes that six died as martyrs, four Protestant and two Catholic. 
One (Ralph Sherwin) was elevated to sainthood. The school’s website is available at 
http://www.etoncollege.com. Famous Old Etonians is linked through Introduction / FAQ’s (accessed 
November 28, 2004). 
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 Eton’s position seems somewhat analogous to the role of Harvard in the United 

States, albeit at the pre-university level. There are of course many prestigious universities 

and law schools in the United States, few of which would admit to being academically 

inferior to Harvard. Yet Harvard remains so synonymous with elite education that the 

notion is part of the national culture. For example, various elite southern universities, 

such as Vanderbilt, are sometimes referred to as “the Harvard of the South,” not the 

“Yale” or “Berkeley” of the South.65 Harvard is also renowned for its alumni network 

throughout both government and business, and its overrepresentation among appointees 

to prestige positions vis-à-vis other elite institutions has been widely reported.66. The 

position of Eton in Britain is similar. The remarkable feature to the American observer, 

however, is that these Harvard-like Eton ties develop at such an early age and remain 

observable at a point in the judge’s career that is remote in time to the judge’s secondary 

school experience. 

 In retrospect, it is not surprising that secondary school ties are, in general, not 

directly related to promotion rates in the senior British judiciary. Although one can 

readily predict the indirect relationship that elite secondary education leads to elite post-

secondary education, the many intervening events in a judge’s career between secondary 

schooling and an appellant appointment makes it facially improbable that any direct 

effect would be observable between the two. Therefore, it is surprising that such a direct 

                                                 
65 Similarly, as a simple internet search will reveal, the prestigious Scottish secondary school of Fettes 
College (the school attended by Prime Minister Blair), is sometimes called “the Eton of Scotland” (not the 
“Winchester” or “Shrewsbury” of Scotland). 
66 A notable example is the furor following publication of a USA Today article documenting the sparse 
representation of minorities among Supreme Court law clerks. See Tony Mauro, “Schools Urged to Press 
for Diversity in Court Clerkships,” USA Today, 8 May 1998. The article attributed the under representation 
to the Justices limiting their recruiting efforts primarily to Harvard, Yale, and a handful of other elite 
institutions that accounted for nearly half of the law clerks. The highly respected University of Michigan 
law school (the fourth largest law school in the country) had none. 
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effect is clearly observable for one such school. Having discovered, however, that it is 

only one secondary school that can claim a disproportionate influence on appellate 

promotion, no one should need two guesses to conclude that the school is Eton College. 

 It would also be a mistake, however, to over emphasize the substantive 

significance of the “Eton effect.” While it clearly measurable, it applies to the less than 

10% of the judges who attended Eton. Nor is the effect particularly large. Eton promotion 

success increases from a mean of 52% for all judges to 69% for Eton alumni. This is an 

advantage that pushes the candidate from a toss up to a probable promotion, not a certain 

one. Furthermore, it follows that because Eton is the only one of the Clarendon schools 

that has a measurable impact on promotion, and less than 10% of all judges attend Eton, 

Clarendon school education as a whole should not be expected to have a substantively 

significant direct impact on appellate promotion. Finally, the importance of Eton may be 

fading with time as well. As noted above, the “Eton effect” is noticeably less in the 

Thatcher-Major era. This is consistent with the decline of Eton representation among 

members of the British Cabinet, making it reasonable to conclude that the importance of 

Eton is gradually diminishing. 
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 Post-Secondary Education:  As surely as Britannia ruled the waves, Oxbridge 

has ruled the judiciary. Oxbridge education among the Puisne Group is nearly as 

pervasive as that for appellate judges. Over two-thirds of the Puisne Group (68.4%) claim 

an Oxbridge education, compared with 77% for all appellate judges and 81% of the 

LJA's. This somewhat smaller Oxbridge percentage among the Puisne Group is 

attributable primarily to pre-war differences. In the pre-war period, Oxbridge accounted 

for only about half of the Puisne Group (56%). The colleges of the University of London 

had a somewhat larger influence among the Puisne Group, accounting for just over 13% 

of the judges, compared with 8% of the LJA's. The other major difference, however, was 

not attributable to any particular university, but to the lack of any university education at 

all. University education was not routinely required for admission to the bar in the 

nineteenth and early twentieth centuries. In the pre-World War II era, over a fifth of the 

Puisne Group (22.7%) had no university education, compared with only 10% of the LJA's 

of that era. In the post-war era, the Oxbridge gap narrowed significantly, with Oxbridge 

accounting for 75% of the Puisne Group and 80% of the LJA's. The colleges of the 

University of London stood at 6.3% and 4.6% among the Puisne and appellate judges, 

respectively. Thus, while there appears to some advantage in promotion in having an 

Oxbridge education, that advantage is limited primarily to the pre-war era, since 

Oxbridge education has become ubiquitous in the higher judiciary during the post-war 

era. 

 As between Oxford and Cambridge, the Puisne Group, unlike the appellate judges 

evidences a slight preference for the colleges of Oxford (36.7%) to that of Cambridge 

(31.7%). Nonetheless, the leading Oxbridge institution, Trinity College at Cambridge, is 
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the same for both groups, in approximately the same proportions (close to 15% of all 

judges in each group, and about one-fifth of all Oxbridge attendees). With one 

exception,67 Trinity is also the leader across all High Court divisions and for both pre-war 

and post-war periods. 

 Oxford institutions Balliol and New, two and three in the appellate group, rank 

third and fourth among the Puisne Group.68  Christ's Church, Oxford is second among 

puisne judges and tied for fourth among promoted judges (with St. John's, Cambridge). 

Thus, if the ability to claim as alumni members of the British higher judiciary is any 

indication of prestige, the pattern of judicial appointments would indicate that Trinity 

(Cambridge), Balliol (Oxford), New (Oxford), and Christ's Church (Oxford) tend to be 

first among equals in Oxbridge institutions. Other researchers also have placed these 

institutions in a "prestige class." (See Tate 1992; Sampson 1965). Whether any other 

Oxbridge institutions should share in this designation is debatable. Sampson (1965) 

would indicate that one other institution, King's College, Cambridge, should also be 

included. A number of other Oxbridge institutions, however, rank higher in judicial 

appointments than King's, for both appellate and puisne groups, and no college 

distinguished itself among both groups to the extent of the four listed above. In fact, even 

among these four, arguably Trinity College, Cambridge should be placed in a class by 

itself, similar to Eton for secondary education. Trinity claims 82 of 506 judges in the 

Promotion Database (16.2%), more than twice that of the second highest, Balliol College, 

                                                 
67 The lone exception is the Chancery Division during the pre-war era. Principally, this is an artifact of a 
small N for the pre-war period (15) and an even spread of judges across several colleges (one judge each at 
Balliol, University, New, Exeter, Trinity, and Emmanuel, and 3 at Gonville & Caius). 
 
68 Gonville & Caius (commonly referred to simply as Caius) also had as many Puisne appointees (9 of 149 
Oxford attendees) as did New College. 
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Oxford (34 judges; 6.7%). New College and Christ’s Church were the only other 

institutions to claim over 20 judges (26 and 22 respectively). 69 

 Oxford and Cambridge clearly have a promotion advantage over all other 

institutions, and this advantage is reflected in the significant Pearson Chi Square statistic. 

Nonetheless, the fact that Oxbridge accounts for two-thirds of all judges in the database 

augers against making much use of Oxbridge education to distinguish promoted and non-

promoted judges. 

Table 24: Promotion Rates among Oxbridge Attendees  

                                                 
69 Seven other Oxbridge institutions were represented with 10 or more judges:  University, Oxford (13); 
Magdalene, Oxford (10); Brasenose, Oxford (12); Gonville & Caius, Cambridge (14); St. John's, 
Cambridge (13); King's, Cambridge (11), and Pembroke, Cambridge (10). Thirty other Oxbridge 
institutions are represented in the Promotion Database. 

                    PROMOTED     Page 1 of 1
            Count  
           Exp Val No       Yes
           Row Pct                     Row
                          0        1  Total
OXBRIDGE   
                0      84      61     145
  Others             69.1    75.9   28.7%
                    57.9%   42.1%  
                   
                1      81     101     182
  Oxford             86.7    95.3   36.0%
                    44.5%   55.5%  
                   
                2      76     103     179
  Cambridge          85.3    93.7   35.4%
                    42.5%   57.5%  
                   
            Column     241      265      506
             Total   47.6%    52.4%   100.0%

      Chi-Square                  Value           DF               Significance
--------------------          -----------        ----              ------------

Pearson                          8.80016           2                  .01228
Minimum Expected Frequency -   69.061
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 As can be seen in the Table 24, both Oxford and Cambridge perform very close to 

their expected promotion rate. Of the top four Oxbridge colleges, only Christ's Church 

underperforms its expected promotion rate. (See Table 25). None of the top four colleges 

show themselves to be particular advantageous for promotion, and the Chi Square 

statistic is not statistically significant. Balliol performs the best, although the relatively 

small number of cases counsels against making much of it. 

Table 25: Promotion Rates Among Attendees of Top Four Oxbridge Institutions 

FOURCOLL  Top Four Colleges  by  PROMOTED  V175a Promoted to Appellate Bench

                    PROMOTED     Page 1 of 1
            Count  
           Exp Val No       Yes
           Row Pct                     Row
                          0        1  Total
FOURCOLL   
                0     172     170     342
  Others            162.9   179.1   67.6%
                    50.3%   49.7%  
                   
                1      37      45      82
  Trinity            39.1    42.9   16.2%
                    45.1%   54.9%  
                   
                2      11      23      34
  Balliol            16.2    17.8    6.7%
                    32.4%   67.6%  
                   
                3       9      17      26
  New                12.4    13.6    5.1%
                    34.6%   65.4%  
                   
                4      12      10      22
  Christ's Church    10.5    11.5    4.3%
                    54.5%   45.5%  
                   
            Column     241      265      506
             Total   47.6%    52.4%   100.0%

      Chi-Square                  Value           DF               Significance
--------------------          -----------        ----              ------------

Pearson                          6.54722           4                  .16184
Minimum Expected Frequency -   10.478
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 Nor does the most represented college in the group, Trinity, Cambridge 

demonstrate a statistically significant promotion advantage when viewed as a sample. 

(See Table 26). 

Table 26: Promotion Rates for Trinity College v. All Other 

 

MTRINITY  Prestige College Dummy
by  PROMOTED  V175a Promoted to Appellate Bench

                    PROMOTED     Page 1 of 1
            Count  
           Exp Val No       Yes
           Row Pct                     Row
                          0        1  Total
MTRINITY   
              .00     204     220     424
 Others             201.9   222.1   83.8%
                    48.1%   51.9%  
                   
             1.00      37      45      82
 Trinity             39.1    42.9   16.2%
                    45.1%   54.9%  
                   
            Column     241      265      506
             Total   47.6%    52.4%   100.0%

      Chi-Square                  Value           DF               Significance
--------------------          -----------        ----              ------------

Pearson                           .24648           1                  .61957
Continuity Correction             .14114           1                  .70715
Fisher's Exact Test:
   One-Tail                                                           .35408
   Two-Tail                                                           .63132

Minimum Expected Frequency -   39.055
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 The Inns of Court:  Among the Puisne Group, Inner Temple is the leading inn 

over the entire study period, followed by Lincoln's and Middle, with Gray's a poor fourth. 

(See Figure 13). 

Figure 13: Inns of Court Attended by Puisne Judges 
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Table 27 shows the distribution across the puisne benches of the inns at which 

judges were called to the bar. 

Table 27: Inns of Court Attended (Puisne Groups) 

Of particular interest here is the disproportionate number of chancery judges who 

matriculated to the bar through Lincoln's Inn. Lincoln's Inn called to the bar nearly 60% 

of the Chancery judges. Lincoln's historical reputation as the Inn of Equity (i.e., the 

Chancery Bar) accounts for its advantage in appointments to the Chancery Division.  

Also of interest is the disproportionate number of Family judges affiliated with 

Gray's. Although accounting for only 12% of the Puisne Group, Gray's accounts for 

ENGINNS  English Inns  by  HIGHJPOS  V176 HIGHEST JUDICIAL POSITION

                    HIGHJPOS                       Page 1 of 1
            Count  
           Exp Val Pre-High QBD      CHA      PDA/FAM
           Row Pct  Court                                Row
                        4       5       6       7   Total
ENGINNS    
                1       7      27      20       6      60
  Lincoln's Inn       5.8    37.6     8.8     7.8   25.2%
                    11.7%   45.0%   33.3%   10.0%  
                   
                2       1      16       2      10      29
  Gray's Inn          2.8    18.2     4.3     3.8   12.2%
                     3.4%   55.2%    6.9%   34.5%  
                   
                3       6      43       6       5      60
  Middle Temple       5.8    37.6     8.8     7.8   25.2%
                    10.0%   71.7%   10.0%    8.3%  
                   
                4       9      63       7      10      89
  Inner Temple        8.6    55.7    13.1    11.6   37.4%
                    10.1%   70.8%    7.9%   11.2%  
                   
            Column      23      149       35       31      238
             Total    9.7%    62.6%    14.7%    13.0%   100.0%

      Chi-Square                  Value           DF               Significance
--------------------          -----------        ----              ------------

Pearson                         37.39941           9                  .00002
Minimum Expected Frequency -    2.803
Cells with Expected Frequency < 5 -     3 of    16 ( 18.8%)
Number of Missing Observations:  3
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almost a third of the Family Bench. Some explanation of this difference may be found in 

the increasing prominence of Gray's in post-war appointments. 

Table 28: English Inns by Promoted Groups 

 As with the appellate group (see Table 28), the percentage of puisne judges 

appointed from Lincoln's Inn has declined noticeably in the post-war period, and Gray's 

has increased. The decline in Lincoln's fortunes is likely tied to changes in the Chancery 

Division. The bulk of the growth in the High Court during the post-war period has been 

in the Queen's Bench Division. As the size of the Chancery Division has decreased 

relative to the overall size of the High Court, the historic advantage Lincoln's Inn has 

ENGINNS  English Inns  by  HIGHJPOS  V176 HIGHEST JUDICIAL POSITION

                    HIGHJPOS              Page 1 of 1
            Count  
           Exp Val Law Lord    LJA   Div. Pres
           Row Pct                              Row
                        1       2       3   Total
ENGINNS    
                1      20      46       6      72
  Lincoln's Inn      24.6    40.3     7.1   29.6%
                    27.8%   63.9%    8.3%  
                   
                2      12      27       1      40
  Gray's Inn         13.7    22.4     4.0   16.5%
                    30.0%   67.5%    2.5%  
                   
                3      21      20      11      52
  Middle Temple      17.8    29.1     5.1   21.4%
                    40.4%   38.5%   21.2%  
                   
                4      30      43       6      79
  Inner Temple       27.0    44.2     7.8   32.5%
                    38.0%   54.4%    7.6%  
                   
            Column      83      136       24      243
             Total   34.2%    56.0%     9.9%   100.0%

      Chi-Square                  Value           DF               Significance
--------------------          -----------        ----              ------------

Pearson                         16.11587           6                  .01315
Minimum Expected Frequency -    3.951
Cells with Expected Frequency < 5 -     1 of    12 (  8.3%)
Number of Missing Observations:  22
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enjoyed in equity appointments has become less significant when compared to the High 

Court as a whole. It may well be that the relative prestige of the Chancery bench has 

declined as well. While traditionally Chancery practice was regarded as particularly 

rigorous, modern legal practice has become increasingly sophisticated and rigorous 

among all areas of practice. The creation of the Commercial Court (know known as the 

Administrative Court), and other specialty courts, within the Queen's Bench Division for 

the purpose of handling some of the most complex commercial disputes speaks well for 

the relative sophistication of judges authorized to sit in such courts from the Queen’s 

Bench. In short, if it ever was, it is no longer appropriate to think that the most 

sophisticated legal practice is reserved of the chancery bar, and thus no reason to favor 

one inn (or practice) over another in High Court appointments. 

 Explanation for why the relative decrease in Lincoln appointments appears to 

have benefited Gray's the most is somewhat more elusive. It may be that Gray's, 

traditionally a smaller inn, simply had the largest room to grow and therefore naturally 

increased its share of the bench as it grew in size during the post-war period. It may also 

be the case, as reflected by its over-representation in the Family Division, that growth in 

Gray's inn has occurred disproportionately among groups traditionally underrepresented 

among the bar, such as women and non-Oxbridge graduates. With the Family bench 

being a leader among the High Court divisions for non-traditional appointments, Gray's 

would stand to benefit the most. 

 Disproportionate representation of the Inns among the various High Court 

benches also affects promotion potential, although as expected the effect varies from pre-

war to post. Table 29 shows promotion rates by inn for judges admitted to the English 



 158 

Bar.70  Over the entire study period, both Lincoln and Gray's over-perform their expected 

promotion rates, while Middle and Inner Temple under perform.  

 Pre-war and post-war promotion rates reveal additional complexity. During the 

pre-war period, Lincoln's greatly exceeds its expected promotion rate, reflecting the pre-

war advantage of the chancery inn for appellate promotion. Gray's performs with no 

advantage, Middle slightly underperforms, and Inner significantly underperforms. This 

results in the only period clearly achieving statistical significance for the Chi-Square test. 

 In the post-war period, Lincoln's appellate fortunes reverse, and it underperforms. 

Gray's, on the other hand, over-performs, while Middle slightly underperforms, and Inner 

Temple performs close to expectations. During the Thatcher/Major era of the post-war 

period, the same post-war pattern can be observed. (See Tables 30-32). These results 

further confirm that the judge's inn of court is an unstable, time bound variables when 

one moves from the pre-war to post-war eras, and its use as a variable in the Family 

Status Promotion Model is likely to be unsuccessful. 

                                                 
70 (Irish and Scottish Bar admissions are omitted. All such judges in the database are Law Lords promoted 
from the judicial systems of Scotland and Northern Ireland. 
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Table 29: English Inns Promotion Rates (All Judges) 

 

ENGINNS  English Inns  by
PROMOTED  V175a Promoted to Appellate Bench

                    PROMOTED     Page 1 of 1
            Count  
           Exp Val No       Yes
           Row Pct                     Row
                          0        1  Total
ENGINNS    
                1      60      72     132
  Lincoln's Inn      65.3    66.7   27.4%
                    45.5%   54.5%  
                   
                2      29      40      69
  Gray's Inn         34.1    34.9   14.3%
                    42.0%   58.0%  
                   
                3      60      52     112
  Middle Temple      55.4    56.6   23.3%
                    53.6%   46.4%  
                   
                4      89      79     168
  Inner Temple       83.1    84.9   34.9%
                    53.0%   47.0%  
                   
            Column     238      243      481
             Total   49.5%    50.5%   100.0%

      Chi-Square                  Value           DF               Significance
--------------------          -----------        ----              ------------

Pearson                          3.95965           3                  .26585
Minimum Expected Frequency -   34.141
Number of Missing Observations:  25
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Table 30: English Inns Promotion Rates (Pre-War) 

 

Pre-War Appointments
ENGINNS  English Inns  by
PROMOTED  V175a Promoted to Appellate Bench

                    PROMOTED     Page 1 of 1
            Count  
           Exp Val No       Yes
           Row Pct                     Row
                          0        1  Total
ENGINNS    
                1      25      42      67
  Lincoln's Inn      34.2    32.8   34.9%
                    37.3%   62.7%  
                   
                2       7       7      14
  Gray's Inn          7.1     6.9    7.3%
                    50.0%   50.0%  
                   
                3      24      18      42
  Middle Temple      21.4    20.6   21.9%
                    57.1%   42.9%  
                   
                4      42      27      69
  Inner Temple       35.2    33.8   35.9%
                    60.9%   39.1%  
                   
            Column      98       94      192
             Total   51.0%    49.0%   100.0%

      Chi-Square                  Value           DF               Significance
--------------------          -----------        ----              ------------

Pearson                          8.35174           3                  .03928
Minimum Expected Frequency -    6.854
Number of Missing Observations:  9
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Table 31: English Inns Promotion Rates (Post-War) 

 

Post-War Appointments
ENGINNS  English Inns  by
PROMOTED  V175a Promoted to Appellate Bench

                    PROMOTED     Page 1 of 1
            Count  
           Exp Val No       Yes
           Row Pct                     Row
                          0        1  Total
ENGINNS    
                1      35      30      65
  Lincoln's Inn      31.5    33.5   22.5%
                    53.8%   46.2%  
                   
                2      22      33      55
  Gray's Inn         26.6    28.4   19.0%
                    40.0%   60.0%  
                   
                3      36      34      70
  Middle Temple      33.9    36.1   24.2%
                    51.4%   48.6%  
                   
                4      47      52      99
  Inner Temple       48.0    51.0   34.3%
                    47.5%   52.5%  
                   
            Column     140      149      289
             Total   48.4%    51.6%   100.0%

      Chi-Square                  Value           DF               Significance
--------------------          -----------        ----              ------------

Pearson                          2.61654           3                  .45460
Minimum Expected Frequency -   26.644
Number of Missing Observations:  16
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Table 32: English Inns Promotion Rates (Thatcher-Major) 

 

Thatcher-Major Appointees
ENGINNS  English Inns  by
PROMOTED  V175a Promoted to Appellate Bench

                    PROMOTED     Page 1 of 1
            Count  
           Exp Val No       Yes
           Row Pct                     Row
                          0        1  Total
ENGINNS    
                1      15      11      26
  Lincoln's Inn       9.7    16.3   22.6%
                    57.7%   42.3%  
                   
                2       7      21      28
  Gray's Inn         10.5    17.5   24.3%
                    25.0%   75.0%  
                   
                3       8      14      22
  Middle Temple       8.2    13.8   19.1%
                    36.4%   63.6%  
                   
                4      13      26      39
  Inner Temple       14.6    24.4   33.9%
                    33.3%   66.7%  
                   
            Column      43       72      115
             Total   37.4%    62.6%   100.0%

      Chi-Square                  Value           DF               Significance
--------------------          -----------        ----              ------------

Pearson                          6.69797           3                  .08217
Minimum Expected Frequency -    8.226
Number of Missing Observations:  7
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 The foregoing results obtained for the distribution of the senior judiciary among 

the Inns of Court differ significantly from the results obtained by Tate (1975), the only 

known article examining the difference in Inn attendance between appellate and non-

promoted judges. 71 Table 33 compares the results of the present study with that of Tate 

(1975). “Tate” figures are from 1876-1972; “Thomas” figures are for expanded period 

from 1876 to 1990, and are based on independent coding. All figures are rounded to the 

nearest whole number. 

Table 33: Percentage of Judges By Inn, A Comparison of Tate (1975) and Thomas 

(Significant Differences in Red) 
INN Tate/Thomas 

All Judges 
(N= 

Tate/Thomas 
LJA & LAO72 

Tate/Thomas 
LAO 

Tate/Thomas 
LJA 

Tate/Thomas 
High Court 

Lincoln 
 

25/26 33/27 24/19 42/34 19/24 

Gray’s 
 

10/14 9/16 6/11 11/20 11/13 

Middle 
 

20/22 16/17 14/20 17/15 24/25 

Inner 
 

34/33 28/30 29/29 28/32 39/37 

Other73 11/5 14/9 27/21 3/0 8/1 

 
 Tate (1975, 119-20) concludes that appellate judges “[w]ere more likely to come 

from Lincoln’s Inn or non-English Inns (Law Lords only), and less likely to represent 

Gray’s Inn.” Over the expanded period, it is now Inner Temple that has the most 

representation among the appellate bench, leading Lincoln’s Inn 30% to 27%. Attendance 

                                                 
71 It is important to mention in discussing this particular attribute one must account for an unfortunate 
publishing error transposing the figures for Inner Temple and Gray’s Inn in Table 2 of the article, which 
summarizes the results (Tate 1975, 119). This transposition was confirmed by replicating Tate’s results 
using the Essex Database. The transposition is corrected in Table _, above. 
72 Not reported in Tate (1975); obtained from Essex Database (without correction). 
73 Includes Scottish Law Lords who do not attend an inn and (Northern) Irish Law Lords attending Irish 
Inns, as well as missing cases. Missing cases was reduced from 20 of 317 (~6%) in the Essex Database to 3 
of 506 (.6%) in the Promotion Database. 
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of “other” inns among Law Lords is totally a function of the number of seats traditionally 

reserved for Scottish and Irish judges (now 2 and 1, respectively). Additionally, due to 

the significant growth in the representation of Gray’s members during to post-war period, 

its numbers are now almost equal with Middle Temple.  

 And therein of course is the most important point. The older aggregate data does 

not capture the shift in representation over time. The finding that Inner Temple now leads 

Lincoln’s Inn in appellate judges is not the important finding. The over-representation of 

Gray’s Inn during the post-war period, at the expense of Lincoln’s Inn, is a much more 

significant finding. This makes Lincoln’s Inn a significant underperformer for appellate 

promotion in the post-war period. Again, this is likely not from any decline in academic 

rigor of the institution, but instead a product of an institutional constraint, the decline in 

proportion of equity representation among the superior courts.  

 This finding directly impacts the Family Status Promotion Model, because that 

model uses an Inn of Court variable which gives an advantage to appellate promotion for 

attending Lincoln’s Inn, and a disadvantage for attending Middle Temple (Tate 1992, 

260). While such an advantage to Lincoln’s Inn appeared reasonable from the older data, 

it does not hold in the modern era. 

 Of secondary importance is the finding that it is Inner Temple, not Middle 

Temple, that is the most significant under-achiever for appellate promotion during the 

pre-war period. Middle only slightly underperforms throughout. Therefore, the negative 

impact in the Family Status Promotion Model associated with attending Middle, would 

also appear unwarranted. 
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The Lord Chancellor 

 The Lord Chancellor is excluded from the database of judges because, as a 

political appointee to a Cabinet position, the considerations that lead to his appointment 

are quite different than ordinary superior court appointments. Nonetheless, because the 

Lord Chancellor plays such an integral role in the appointment process, no discussion of 

the attributes of the senior judiciary would be complete without some attention to the 

Lord Chancellor’s position. 

 Over the course of the study period, there have been 32 Lord Chancellors, all but 

one of which has made at least one appointment in the database.74 There is one father-son 

combination among the Lord Chancellors, Viscount Hailsham (Douglas Hogg) and Baron 

Hailsham of St. Marylebone (Quintin Hogg). The son was the longest serving Lord 

Chancellor of the twentieth century, serving twice (1970-74; 1979-87), and responsible 

for 86 appointments in the database (17% of the total). It should be emphasized that each 

judge is listed in the database only once, by highest position. The appointing Lord 

Chancellor is coded as the Lord Chancellor who made the last, highest appointment. 

Because most appellate judges were appointed at least twice (i.e., to the High Court and, 

at least, the Court of Appeal), any individual Lord Chancellor may have considerably 

more appointments than judges appointed. 

 Judicial appointments have been dominated by Conservative Governments (60%), 

who of course maintained power through the most of the twentieth century. The political 

party of the Lord Chancellor was coded according to the political party of the Prime  

                                                 
74 The lone exception was Viscount Caldecote (Thomas Inskip), who served briefly from 1939-40, during 
the outbreak of World War II in Europe. Judicial appointments were suspended during much of the war. 
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Table 34: Lord Chancellor Appointments 

 

Minister, except during coalition governments. During coalition governments the Prime 

Minister’s party was used except where literature clearly indicated that the Lord 

Chancellor was chosen from a different party to maintain party support for the coalition. 

LCAPPT    Appointing Lord Chancellor

                                                        Valid     Cum
Value Label                 Value  Frequency  Percent  Percent  Percent

Cottenham                       1         1       .2       .2       .2
Truro                           2         8      1.6      1.6      1.8
St Leonards                     3         1       .2       .2      2.0
Cranworth                       4         7      1.4      1.4      3.4
Chelmsford                      5         6      1.2      1.2      4.5
Campbell of St Andre            6         3       .6       .6      5.1
Westbury                        7         4       .8       .8      5.9
Cairns                          8        20      4.0      4.0      9.9
Hatherley                       9         5      1.0      1.0     10.9
Selborne                       10        20      4.0      4.0     14.8
Halsbury                       11        35      6.9      6.9     21.7
Herschell                      12         4       .8       .8     22.5
Loreburn                       13        15      3.0      3.0     25.5
Haldane                        14        15      3.0      3.0     28.5
Buckmaster                     15         3       .6       .6     29.1
Finlay                         16         3       .6       .6     29.6
Birkenhead                     17         7      1.4      1.4     31.0
Cave                           18        14      2.8      2.8     33.8
Hailsham                       19         9      1.8      1.8     35.6
Sankey                         20        12      2.4      2.4     37.9
Maugham                        21         8      1.6      1.6     39.5
Simon                          23         7      1.4      1.4     40.9
Jowitt                         24        30      5.9      5.9     46.8
Simonds                        25         7      1.4      1.4     48.2
Kilmuir                        26        38      7.5      7.5     55.7
Dilhorne                       27         6      1.2      1.2     56.9
Gardiner                       28        31      6.1      6.1     63.0
Hailsham of St Maryl           29        86     17.0     17.0     80.0
Elwyn-Jones                    30        29      5.7      5.7     85.8
Mackay of Clashfern            32        62     12.3     12.3     98.0
Irvine of Lairg                33         8      1.6      1.6     99.6
Falconer of Thoroton           34         2       .4       .4    100.0
                                     -------  -------  -------
                            Total       506    100.0    100.0
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In those few cases, the Lord Chancellor’s own political party was used. Appointments by 

political party are shown in the Figure 14. 

Figure 14: Appointments by Lord Chancellor's Party 
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Table 35: Frequency of Lord Chancellor Appointments by Same Political Party 

 As seen from the Table 35, throughout the study period on 67 judges (13.2%) are 

coded as having been appointed to their highest position by a Lord Chancellor of the 

same political party. It should be noted, however, that “Different Party” includes all 

judges (most in the modern era) that had no party affiliation that could be coded. 

 

Table 36: Lord Chancellor Same-Party Appointments, Pre-War v. Post-War 

X10LCPAR  Same Party as LC

                                                        Valid     Cum
Value Label                 Value  Frequency  Percent  Percent  Percent

Different Party                 0       439     86.8     86.8     86.8
Same Party                      1        67     13.2     13.2    100.0
                                     -------  -------  -------
                            Total       506    100.0    100.0

X10LCPAR  Same Party as LC  by  PERIOD2  Pre-War or Post

                    PERIOD2      Page 1 of 1
            Count  
           Exp Val Pre-War  Post-War
           Row Pct                     Row
                          0        1  Total
X10LCPAR   
                0     143     296     439
  Different Party   174.4   264.6   86.8%
                    32.6%   67.4%  
                   
                1      58       9      67
  Same Party         26.6    40.4   13.2%
                    86.6%   13.4%  
                   
            Column     201      305      506
             Total   39.7%    60.3%   100.0%

      Chi-Square                  Value           DF               Significance
--------------------          -----------        ----              ------------

Pearson                         70.77355           1                  .00000
Fisher's Exact Test:
   One-Tail                                                           .00000
   Two-Tail                                                           .00000
Minimum Expected Frequency -   26.615
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 As is evident in Table 36, nearly all of the same party appointments (58 of 67) are 

in the pre-war period. This is consistent with Laski’s (1932) finding that many judicial 

appointments around the turn of the nineteenth century were members of Parliament.  

 Although both the Pearson Chi Square and more stringent Fisher’s Exact Test 

reject the null hypothesis of independent relationships in Table 36, the small number of 

same-party appointments in the post-war period confirm that the Lord Chancellor’s party 

affiliation is of little assistance in bettering the fit of the Family Status Promotion Model. 

A norm of appointments based on legal and judicial professionalism, which has existed 

with limited interruptions since the Chancellorship of Lord Haldane (1912-1915), seems 

to have firmly supplanted a partisan political appointments model. As noted earlier, most 

commentators attribute this change as a reaction against the political appointments of 

Lord Halsbury (Griffith 1997, 14-16). Griffith (1997) concludes that six of the ten 

political appointments made by Halsbury were “bad appointments” (14). He concluded 

that “Halsbury’s experience may suggest that the proportion of bad appointments is likely 

to be statistically higher amongst appointments made from the Lord Chancellor’s 

political associates” (ibid). Griffith further notes that in the post-war era “Lord 

Chancellors have differed in their opinions about the value of judges having had 

experience as politicians” (16). From the data in Tables 35 and 36, it appears that few 

have pursued a course of partisan appointments. And too, from my judicial interviews, it 

is apparent that the legend of Lord Halsbury’s “bad” political appointments is recounted 

as an article of faith. Whether political appointees are truly bad, or simply give opposing 

parties more opportunity to attack, would certainly be a subject of debate. Nonetheless, 
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for whatever the reason, partisan appointees do not appear to be a “safe” choice for the 

Lord Chancellor in the modern era. 

 Figure 15 shows judicial appointments by the Lord Chancellor’s Inn of Court. As 

with distribution of judges, Lord Chancellors affiliated with Inner Temple and Lincoln’s 

Inn have made the most appointments, first and second, respectively. This is the same as 

the distribution of judges, in roughly comparable proportions. (Lord Chancellors - Inner 

37%, Lincoln 34%; All Judges – Inner 33%, Lincoln 26%). The respective position of 

Middle Temple and Gray’s Inn, however, are reversed from that of the distribution for the 

judges (Lord Chancellors – Middle 14%, Gray’s 16%; All Judges – Middle 22%, Gray’s 

14%). The differences, however, are not remarkable. 

Figure 15: Appointments by Lord Chancellor’s Inn 
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 Of greater interest is whether appointing Lord Chancellors share the same inn as 

judges they appoint. Table 37 shows the frequency of same inn appointments among 

Lord Chancellors. As can be seen, only a quarter come from the same inn. Since there are 

four inns, this appears roughly the equivalent of chance (the inns are not of equal size).75 

Table 37: Lord Chancellor Same Inn Appointments  

 

                                                 
75 No data for inn size over time could be found. Variation in the size of the inns could of course affect the 
results of not only this analysis, but the use of the inn variable elsewhere in this study (and Tate’s). 

X9LCINN   Inn of LC

                                                        Valid     Cum
Value Label                 Value  Frequency  Percent  Percent  Percent

Different Inn                   0       374     73.9     73.9     73.9
Same Inn                        1       132     26.1     26.1    100.0
                                     -------  -------  -------
                            Total       506    100.0    100.0
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Table 38: Lord Chancellor Same Inn Appointments by Promotions 

 

 Of more concern to the thesis of this paper is whether affiliation with the same inn 

as the Lord Chancellor provides an advantage to promotion. From Table 38, one would 

be forced to conclude that it does not. Same inn promotions occur at an even rate of 50%, 

somewhat less than the expected count. Neither the Chi Square or Fisher’s Exact Test 

achieve statistical significance.  

 Therefore, it is evident that the hypotheses proposing a relationship between the 

promoted judges of the same party and Inn of Court of the Lord Chancellor (Hypotheses 

15 and 16) are easily falsified, and will be unhelpful in securing a better fit of the model. 

Therefore they are excluded from the analysis in the following chapter. This has the 

added benefit of allowing me to report the data in format that is directly comparable to 

Tate (1992).  

X9LCINN  Inn of LC  by  PROMOTED  V175a Promoted to Appellate Bench

                    PROMOTED     Page 1 of 1
            Count  
           Exp Val No       Yes
           Row Pct                     Row
                          0        1  Total
X9LCINN    
                0     175     199     374
  Different Inn     178.1   195.9   73.9%
                    46.8%   53.2%  
                   
                1      66      66     132
  Same Inn           62.9    69.1   26.1%
                    50.0%   50.0%  
                   
            Column     241      265      506
             Total   47.6%    52.4%   100.0%

      Chi-Square                  Value           DF               Significance
--------------------          -----------        ----              ------------

Pearson                           .40267           1                  .52571
Fisher's Exact Test:
   One-Tail                                                           .29680
   Two-Tail                                                           .54427
Minimum Expected Frequency -   62.870
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 Nonetheless, to ensure that the Lord Chancellor hypotheses did not influence the 

results, the same regressions as reported in the next chapter were performed with the 

addition of the Lord Chancellor variables. Both were operationalized similarly: 1 if the 

same inn or party as the Lord Chancellor; 0 if not. As expected, the results were neither 

statistically nor substantively significant for the coefficients obtained for the Lord 

Chancellor variables, and the analysis otherwise was unchanged. In the fully specified 

model, the Inn variable produced a standardized coefficient of -.030 (unstandardized = -

.035, SE = .053), and the Party variable produced a standardized coefficient of -.045 

(unstandardized = -.066, SE = .085). 

 While it would be possible to also check for correlations between the Lord 

Chancellor’s University and secondary schools, there is no theoretical reason to believe 

such relationships exist given the results for the Inn. It is the Inn of Court to which most 

commentators, such as Griffith (1997), attribute as having the most socializing influence 

on a barrister’s behavior. If the Lord Chancellor does not favor his inn with 

appointments, there is no reason to believe he would favor his university or secondary 

school. Therefore, since the data necessary to check for such correlations has not been 

gathered, that analysis is postponed to a later time. 
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CHAPTER 7 

THE APPELLATE RECRUITMENT MODEL 

Variables for the Model 

 In this chapter I will test the Family Status Promotion Model on the Promotion 

Database and analyze its value as an explanation of appellate recruitment. As a starting 

point (but not an endpoint), I borrow and retest the on the augmented database the 

hypotheses utilized by Tate (1992) in his prior analysis. This first requires the 

construction of appropriate variables for testing. 

The Three R’s of Appellate Promotion: Russell, Ritchie, and Romer 
A Measure of Family Prestige 

 
 Whatever other factors figure into appellate promotion, there was no better 

predictor in the first 100 years of the Supreme Court than a last name ending with 

Russell, Romer, or Ritchie. Charles Arthur Russell, later Lord Russell of Killowen, was 

appointed as a Law Lord in 1894, after first serving in Parliament as a Liberal MP, 

including two stints as Attorney General during the third and fourth Gladstone 

administrations. Later in 1894 he was appointed as Lord Chief Justice, where he 

continued to serve until his death in 1900.  

 Lord Russell’s fourth son, Francis Xavier Joseph Russell (later also taking the 

name Lord Russell of Killowen), followed in his father’s footsteps. According to his 

DNB biography, the young Russell was an immediate success at the Chancery Bar “due 

in some measure to family connexions.”  In 1919 he was appointed to the Chancery 

Division of the High Court, where he served for the next 20 years. He was then promoted 

first to the Court of Appeal (1928-29) and shortly later to the Law Lords. The second 
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Lord Russell served as a Law Lord until shortly before his death in 1946, but it would not 

be long before the next Russell assumed the bench. 

 The second Lord Russell’s son, Charles Ritchie Russell, was appointed to the 

Chancery bench in 1960, after serving for a decade as the Attorney General to the Duchy 

of Cornwall. After less than three years as a puisne, the grandson of the Lord Chief 

Justice had himself reached the appellate bench. In 1975, the third Lord Russell was 

appointed to the Appellate Committee of the House of Lords, where he served until his 

retirement in 1982.76 

 Thus, for a position whose history included a total of only 77 names at the time of 

the third Russell’s retirement, one family, in a direct line of descent, claimed three to 

itself. That was not the end, however, of the family “connexions.”  As one would expect, 

there were many other prominent members of the Russell family, a noble family 

descended from barons of Killough of Quoniamstown and Ballystrew in Ireland. The 

second Lord Russell’s older brother was the founder of one of the most prominent 

solicitors firm in London, Charles Russell & Co., to whom Charles’s younger brother 

owed much of his success at obtaining briefs at the Chancery Bar. His grandson and 

namesake, who succeeded to the solicitor Russell’s baronetcy, carried on this tradition as 

the senior partner of the firm, and passed away in 1997 at age 79. (Interestingly, the first 

Lord Russell himself began his career as a solicitor, before switching to the Bar.)  If that 

were not enough legal influence for one family, however, the tentacles of the Russell 

                                                 
76 Unlike the vast majority of their appellate brethren the Russells were Catholic. This led to a noted 
controversy following the death of the third Lord Russell in 1986. The then current Lord Chancellor, and 
former Law Lord, Lord Mackay of Clashfern, a member of the Free Presbyterian Church of Scotland, 
insisted upon attending a Requiem Mass for the late Law Lord held at Westminster Cathedral. Lord 
Mackay was excommunicated from the Church for participating in the Catholic ceremony. This ultimately 
led to a split in the Church and the formation of the rival Associated Presbyterian Churches. 
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family reach much further into the higher British judiciary. As the sons of Russell 

noblemen married daughters of other socially prominent families, the Russell family tree 

of judges expanded. 

 The second Lord Russell’s wife was Mary Emily Ritchie, daughter of Charles 

Thomson Ritchie (later Baron Ritchie of Dundee) the former Home Secretary and 

Chancellor of the Exchequer. (Thus, the third Lord Russell’s middle name, Charles 

Ritchie Russell.)  Mary Emily Ritchie’s sister was Ann Wilmot Ritchie, the wife of Mark 

Lemon Romer, who was the 32nd Law Lord to assume the bench. Lord Romer was 

himself the son of Robert Romer, a Lord Justice of Appeal. And Lord Romer’s son, 

Charles Robert Ritchie Romer, went on to become a Lord Justice of Appeal. Finally, LJA 

Robert Romer’s daughter married Frederic Herbert Maugham, also a future Law Lord. 

Thus, two prestigious families, themselves connected through marriage by the family of 

statesman C.T. Ritchie, can claim a total of seven prestigious appellate appointments, 

including five Law Lords. No statistical analysis is necessary to conclude that this 

relationship is beyond chance.77 

                                                 
77 Although family relationships are common among the British judiciary, one must be careful not to jump 
to the conclusion that all judges with the same surname are related. For example, Thomas Patrick Russell, 
Lord Justice of Appeal, is not related to the Russell lineage described above. 
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Figure 16: The Russell-Ritchie-Romer-Maugham Appellate Family Tree 

 

 While the foregoing well demonstrates the importance family prestige has 
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 In total, research reveals at least 30 father-child relationships (29 sons, 1 

daughter) among the superior court judges in the Promotion Database. Thus, 

approximately 6% of all superior court judges were proceeded by their father on a 

superior court bench or similarly prestigious judicial office (such as Lord Chancellor). Of 

these 30 second-generation appointments, 19 judges reached the appellate bench, while 

11 did not.  

 While these figures are noteworthy, and likely indicative of a promotion 

advantage arising from family connections, the advantage does not appear overwhelming. 

After all, well over 90% of the superior court judges did not follow their father into 

office. A similar relationship holds true when one expands the family influence analysis 

to include any judicial predecessor within two generations (i.e., grandfather; grandson). 

The total number of relationships significantly expands, and includes 62 judges in the 

database (more than 1 in 10) coded as having been proceeded on the bench by a close 

family member. The promotions among this group, however, only modestly favor 

promotion, 36 to 26. 

 A likely explanation is not that family influence does not play a major role in the 

British judicial appointments, but that the entire British judiciary, top to bottom, is so 

heavily influenced by family prestige and nepotism that such measures are not as helpful 

as one might expect in distinguishing between promoted and non-promoted judges. For 

example, an important “connection,’ or highly influential family background, may pull a 

weak appointment onto the High Court bench, but no further. On the other hand, less 

influential and more subtle relationships may be the deciding factor that separates 

roughly equal, but well qualified individuals in achieving appellate promotion.  
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 It is also likely that there are many family and business connections that are not 

captured in the database, particularly one created by foreign observers. While it is 

relatively straightforward, if time consuming, exercise to discover immediate family 

relationships among members of the judiciary, extended family relationships are much 

more difficult to recognize. This is compounded by the unfortunate tendency of the 

British elite to change their name upon receiving a peerage appointment. It may be 

perfectly obvious to the domestic observer, for example, that a QC Jones received an 

appointment, in part, because his brother-in-law, Lord B by another name twice removed, 

is an influential member of the judiciary. Unless that connection has made its way into 

the popular press, the relationship is likely to be missed by the foreign observer. The 

older such relationships are, of course, the more difficult it is to discover and code them. 

 Additionally, apparent relationships may be influenced somewhat by the type of 

information available. While every effort has been made to code family prestige 

systematically in the database, there is much that cannot be coded. For nearly all judges, 

an influential relative, family friend, or legal mentor can be found somewhere in the 

judge’s background, if enough data is available. It is a simple fact that the higher a judge 

rises in the judiciary, the more the judge becomes a matter of interest, and the more 

personal information for the judge becomes available. Thus, while the key players and 

events in a judge’s career that have led to his promotion as a Law Lord may be clearly 

evident in a multi-page DNB biography, these factors may not be apparent in a short 

Who’s Who entry for a comparatively obscure Family Division judge. Thus, more subtle, 

less reported relationships and connections, business and social, cannot be systematically 

coded for all judges.  
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 For example, an attempt was made to collect data for the various clubs judges 

have joined, a commonly reported item in Who’s Who, as a measure of social interaction 

that may influence appointments. Aside from the fact that missing data is much more 

likely among the non-promoted group, information is generally unavailable as to when 

the judge joined a particular club, before or after the appointment. In such an instance, it 

is difficult to determine which way causation runs. Accordingly, the database must be 

limited to what can be coded systematically, and in temporal context, such as “Father a 

judge.” Even with these measures, however, missing data for the puisne judges may 

modestly skew the results.  

 Measurement error, to the extent it exists, may favor finding a relationship among 

the promoted group that is not found among the non-promoted. Because of the overall 

greater amount of information available for appellate judges, family status ties are more 

likely to be recognized and coded properly among the appellate group than the puisne 

group. Similar ties among the puisne group may remain unreported. This could 

erroneously lead one to conclude that the two groups can be differentiated on family 

status, when in fact the difference lies in the under-reporting of this information for the 

non-promoted group. To the extent, however, the data shows no relationship between 

family status and promotion, despite the potential for biasing the results in favor of the 

promoted group, the “non-finding” may be even more compelling. In other words, any 

systematic measurement error remaining should favor rejecting the null hypothesis on no 

family status effect. If the null hypothesis nevertheless cannot be rejected, the conclusion 

of no family status effect can be asserted with even more confidence. 
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 Nonetheless, it could be true that that there is systematic under-reporting of 

family status ties throughout the senior judiciary. Although I have no particular reason to 

believe this is so, if it were true, it could lead to a finding of no relationship resulting 

from family status ties, simply because an insufficient number of such ties have been 

discovered. It would appear to me that the greater concern is a measurement bias that 

leads one to erroneously conclude that a differential exists between the two groups based 

on this attribute, rather than a lack of the attribute existing at all.  

 The reality of data gathering cautions against over reliance on a single 

measurement of family prestige. Instead a more nuanced, multifaceted approach is 

warranted that does not over emphasize one factor, such as the existence of a significant, 

but nonetheless relatively limited number of judicial dynasties. This was clearly at least 

one of the reasons that the Family Status Promotion Model uses an index of several 

factors in an attempt to capture family status. The extent to which this Family Status 

Index actually captures family status distinctions is of serious concern, and this issue is 

explored in detail in the following chapter. 
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Testing the Family Status Promotion Model 

 In the following section I test Tate’s Family Status Promotion Model on the 

Promotion Database. Although some researchers may prefer to use a logit analysis due to 

the dichotomous dependent variable (i.e., promoted / not promoted), in order to produce 

comparable results to that reported by Tate 1992), I utilize the same procedure, as well as 

the hypotheses previously discussed in Chapter 1. 

 Tate uses eight variables derived from the initial database of 317 judges, to 

construct and test a causal model derived from the fourteen hypotheses previously 

discussed. He actually tests two models before reaching his final result. First, he 

schematically diagrams the hypotheses, as shown in Figure 17. Next, he runs regressions 

for every possible path, regardless of whether there is a hypothesized relationship, which 

he refers to as “the fully specified model.” The results from those regressions are 

summarized in Table 39, which includes all paths and indicates which paths have a 

hypothesized result. The results from that table inform a second model, which is his final 

model. 

The variables for the model are operationalized as follows: 

X1 = Family Status Index (a six point scale, 0 – 5, 1 point each assigned by possessing 
the following attributes:  1) father listed in Who’s Who or Dictionary of National 
Biography; 2) father knighted or titled; 3) father’s occupation was business or commerce; 
4) father held a government office; 5) family member was a judge; 

X2 = Pre-University School (a dichotomous variable:  1 if judge attended a Clarendon 
school; otherwise 0); 

X3 = University College (a dichotomous variable:  1 if judge attended a prestige college 
at Oxford or Cambridge; otherwise 0); 

X4 = Inn of Court (a three point scale:  1 for Lincoln’s Inn; -1 for Middle Temple; 
otherwise 0); 

X5 = Party ID (a dichotomous variable:  1 if judge was affiliated with a political party; 
otherwise 0); 
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X6 = Age Made QC (actual age when judge became Queen’s Counsel, if applicable); 

X7 = Level of first judgeship (a dichotomous variable:  1 if a superior court; otherwise 0); 

X8 = Appellate Recruitment (a dichotomous variable:  1 if judge served on the Court of 
Appeal or became a Law Lord; otherwise 0). 

 

 It will be recalled that the hypotheses from Chapter 1 are as follows: 

H1:  will become Queen’s Counsel at earlier ages than other judges; 

H2:  will attend more prestigious pre-university school (i.e. Clarendon Schools)  than 
other judges; 

H3:  will attend more prestigious university colleges than other judges; and 

H4:  are more likely to be recruited to the Court of Appeal or House of Lords than other 
judges. 

H5:  will attend more prestigious university colleges than other judges; and 

H5A:  Judges who attend Eton are more likely to receive appellate promotion than judges 
who do not. 

H6:  are more likely to receive their first judicial appointment at the level of the superior 
courts than other judges. 

H7:  are more likely to be called to the Bar at Lincoln’s Inn than other judges; 

H8:  will become Queen’s Counsel at earlier ages than other judges; and 

H9:  are more likely to have received their first judicial appointment at the level of the 
superior courts than other judges. 

H9A:  Judges who accept a first full time judicial appointment at the level below the 
superior courts, are less likely to be promoted than judges who do not. 

H10 rv’d:  he will receive his first full-time judicial appointment at the level of the superior 
court; and 

H10A: The younger the age at which a judge obtains his first superior court appointment, 
the greater the likelihood that the judge will be recruited to the appellate bench. 
 
H11:  he will be recruited to the Court of Appeal or House of Lords. 

H12 rv’d:  Judges who are called to the Bar at Lincoln’s Inn are more likely to receive their 
first full time judicial appointment at the level of superior courts than other judges; 

H13:  Judges who have demonstrated a partisan political identification will be more likely 
to be recruited to the Court of Appeal or House of Lords than other judges; and 

H14 rv’d:  Judges who receive their first full-time judicial appointment at the level of the 
superior courts are more likely to be recruited to the Court of Appeal or House of Lords 
than other judges. 
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Hypotheses 15 and 16, concerning the Lord Chancellor, are abandoned at this point for 

the reasons set forth in Chapter 6. 

Figure 17: Replication of Figure 1 from Tate (1992) 
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 Using ordinary least squares regression, Tate estimates the standardized partial 

regression coefficients from regression equations in which the dependent variables are 

predicted from all the variables that precede them in the casual model. He uses a 

standardized value of .1, in the hypothesized direction, as a test of substantive 

significance. Using this procedure, Tate determines that hypotheses 1, 2, 3, 4, 5, 12, and 

13 are confirmed, while hypotheses 6, 7, 8, 9, 10, 11, and 14 are not. Additionally, Tate 

confirms the existence of a null relationship in eleven theoretical paths hypothesized as 

not significant, and disconfirms the null hypothesis in three such paths. 

 Using the results of the first model, Tate estimates a revised model of appellate 

judicial recruitment from 1875 through 1972. He concludes family status continues to 

play a very large role in appellate recruitment, despite much discussion in the legal 

literature that recruitment is made on the basis of competence and merit. An initial 

appointment to a superior court bench, too, was found to be an important causal link to 

the appellate bench, but still less important than family status when one accounts for its 

indirect effects. Nonetheless, Tate notes that the importance of a judge’s initial 

appointment indicates that movement from the lower courts to the highest judicial ranks 

has, for a century, remained almost wholly illusory. 

 Three additional attributes, Queen’s Counsel age, partisan affiliation, and a 

prestige college were also found to directly effect appellate recruitment, although 

significantly less so than family status and initial appointment. The two remaining 

variables, Inn of Court and Pre-University School, exhibited only indirect effects. 

 Thus, I begin by estimating for the Promotion Database the standardized partial 

regression coefficients for the 28 potential paths in the Tate diagram. The results are set 
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forth in Table 39, along with the results obtained from the smaller database used for the 

Tate study. The results are markedly different. While both studies agree that Family 

Status influences educational opportunities, and that early success as a QC, as well as the 

level of first judgeship, impacts appellate recruitment, the results depart on whether the 

two are causally related. Importantly, hypotheses 1 and 4, linking family status with QC 

Age and Appellate Recruitment are not supported in the Promotion Database. 

Additionally, hypotheses 3, 12, and 13, which provide further causative links, are only 

weakly supported, and not at all if one rigidly adheres to the .1 test of substantive 

significance. 

 While there are a number of reasons for the differences in the two results, the 

primary reasons center around the significant augmentation of the database and reduction 

of measurement error. The database on which the 1992 study was based was admittedly 

thin on several key variables, and weakest on the information coded for non-promoted 

judges. Much of the augmentation supplemented the thin body of personal attribute data 

previously collected for the non-promoted judges.  

 Of course, the 1992 study was intended to be exploratory and to stimulate further 

research; it disclaimed any pretense as a definitive analysis. It is also not a criticism to 

state that measurement error was greatly reduced. The 1992 study itself recognized that 

existence of measurement error as problematic and counseled further attention to 

measurement techniques.  



 187 

Table 39: Comparison of Promotion Database with Model 1 from Tate (1992) 

Predicted and Actual Path Coefficients:  Fully Specified Model 1 
Significant differences noted in red font. [Based on Table 2, Tate (1992)] 

                                                 
78 Results for all possible paths shown; hypothesized paths shown in bold. 
79 Marginal confirmation of null relationship (.070) in Tate 1992 and deemed “borderline.” 
80 Typographical error in Tate 1992 erroneously refers to H10. 
81 Deemed “borderline” (.090) in Tate 1992. 
82 Sign positive in Tate 1992. 
83 Marginal disconfirmation of null relationship (–.102) in Tate 1992. 
84 Deemed “borderline” (.088) in Tate 1992. 
85 Sign negative in Tate 1992. 
86 Marginal confirmation of H3 (.115) in Tate 1992. 

Paths78 Prediction Standardized 
Path 

Coefficient 
(Tate 1992) 

Standardized  
Coefficients 
(Promotion 
Database) 

Unstandardized 
Coefficients 
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Errors) 

Success of  
Hypotheses 
(Promotion 
Database) 

P81 

P82 

P83 

P84 

P85 

P86 

P87 

+ 
0 
0 
0 
+ 
– 
+ 

.207 
–.033 
.070 
.061 
.172 

–.194 
.275 

.033 
–.011 
.078 
.013 
.075 
–.301 
.165 

015 (.021) 
-.011 (.053) 
.081 (.052) 
.010 (.034) 
.089 (.054) 

-.035 (.005) 
.219 (.060) 

H4 not supported 
Null 
Marginal79 
Null relationship 
H13 weak 
H11 supported80 
H14 supported 

P71 

P72 

P73 

P74 

P75 

P76 

0 
+ 
+ 
+ 
0 
– 

.090 

.038 

.042 

.265 
–.003 
.004 

-.009 
.040 
.065 
.081 
.078 
–.032 

-.003 (.017) 
.032 (.043) 
.051 (.042) 
.045 (.027) 
.070 (.044) 

-.003 (.004) 

Null relationship81 
H6 not supported 
H9 not supported 
H12 Marginal 
Marginal 
H10 not 
supported82 

P61 

P62 

P63 

P64 

P65 

– 
0 
– 
0 
0 

–.149 
.040 
.005 

–.102 
–.195 

–.061 
.052 
.036 
–.060 
–.144 

-.243 (.199) 
.480 (.494) 
.332 (.481) 

-.383 (.312) 
-1.490 (.500) 

H1 not supported 
Null  
H8 not supported 
Null83 
Significant  

P51 

P52 

P53 

P54 

0 
0 
0 
0 

.080 
–.081 
–.163 
–.017 

.093 
–.005 
–.100 
.021 

.036 (.093) 
-.005 (.045) 
-.088 (.044) 
.013 (.028) 

Marginal 
Null relationship 
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Null 

P41 

P42 

P43 

0 
0 
+ 

.060 

.088 
–.044 

–.024 
.127 
.013  

-.015.029) 
.184 .073) 

.019 (.071) 

Null relationship 
Significant84 
H7 not supported85 

P31 

P32 

+ 
+ 

.115 

.303 
.092 
.363 

.040 (.019) 

.369 (.044) 
H3 Marginal86 
H5 supported 

P31 + .233 .239 .103 (.019) H2 supported 
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 The reduction of measurement error in the Promotion Database was accomplished 

with the assistance of additional biographical sources which have become available in 

intervening years that were not available to the prior researchers. These include A.B. 

Schofield’s Dictionary of Legal Biography 1845 – 1945, which provided much detail on 

puisne judges dating back to the beginning of the expanded database. Additionally, 

obituaries available online from The Times of London, as well as other newspapers 

allowed access to puisne data for modern appointments as those judges occasionally 

passed from the scene and biographical data previously unavailable was memorialized in 

print. And very recently, the Dictionary of National Biography became available online. 

The DNB resource went live on September 23 of this year, and provides updates for 

deaths through 2000, which greatly enhanced the efficiency and accuracy in obtaining 

biographical information on judges and their relatives, and necessitated substantial 

recoding of several variables at the 11th hour. 

 Of course, In addition to augmenting and correcting prior data, the Promotion 

Database contains many new judges and represents an expansion of the time period under 

consideration by over 40 years. As explained in Chapter 2, the judiciary has rapidly 

increased in size since 1972, the cutoff for the prior study, resulting in a disproportionate 

number of appointments in a shorter time period. Thus, 44% of the 506 judges in the full 

Promotion Database are new from the 1992 study.87   

 For all but 2 of the 506 cases, the judge’s father was identified for the important 

Family Status Index. Father occupation detail was substantially improved as a result. For 

example, in the original database, father occupation data was missing for 36% (23 of the 

                                                 
87  In addition to the judges included by expanding the time period under study, the original database was 
found to contain 8 omissions, 6 duplicates, and one erroneous inclusion. 
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63) of the law lords included in the earlier study. Data for all but four of these was 

included in the Promotion Database. In total, 17 of 108 law lords are missing father 

occupation data in the Promotion Database, or 16%. Similar improvements were made 

for other levels of the judiciary included in the Promotion Database. 

 Additionally, the methodology and coding employed for the Promotion Database 

has been altered from the earlier study. As noted in Chapter 2, a promotion lag is 

necessary to avoid counting as not promoted those judges still serving on the puisne 

bench who had not served a sufficient time to be considered for promotion. If fact, 25 

subsequent promotions occurred from the pool of judges considered “not promoted” in 

the 1992 study. 

 Moreover, different coding judgments were made from the earlier study. A 

significant difference lies in the treatment of the Justices of the Peace for purposes of 

determining both the level of first judgeship and whether the judge’s father or relative 

was a judge. Many judges in the British superior judiciary are given a JP designation late 

in their career as an honor. Frequently, these JP positions are coupled with the 

designation “deputy lieutenant,” an individual designated as the Queen’s representative in 

a county. Additionally, many lay persons serve as JP’s in the English legal system and, 

particularly historically, the position appears to often have been offered to esteemed 

members of a community as much as an honor as a judgeship. Thus, in the Promotion 

Database, the position of JP is coded as an “Honour,” rather than a judgeship, to reflect 

the fact that it rarely represents a stepping stone in the advancement of a judicial career. It 

may be somewhat indicative of family prestige when the position is held by a relative of a 

judge in the database, although it does not appear significant in helping to explain judicial 
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promotions. This is one of many coding judgments about which researchers may 

reasonably disagree, but which has greater and greater significance as the database 

continues to expand. 

 Thus, when the prior database is properly augmented, corrected, and expanded, 

causality appearing to exist with the thin data previously available simply washes away 

with the richness of the new data. After obtaining further detail on the non-promoted 

puisnes, in appears that the personal attributes of judges in this group do not vary from 

their appellate brethren as much as originally thought.  

 Thus, when the prior hypothesized model is tested on the new data, a disconnect 

occurs between the two ends model which relied on the effects of family prestige as its 

causative “glue.” As can be seen in Table 40, the 1992 model simply fails when applied 

to the full Promotion Database. None of the linking hypotheses concerning family status 

are supported. Additionally, nearly all the factors hypothesized to effect QC Age and 

Level of First Judgeship fail as well. 
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Table 40: Comparison of Promotion Database and Model 2 from Tate (1992) 

Equations producing coefficients in Model 2: 
1. X8 = a + b7X7 + b6X6 + b5X5 + b3X3 + b1X1 
2. X7 = a + b4X4 + b1X1 

3. X6 = a + b5X5 + b4X4 + b1X1 
4. X5 = a + b3X3 
5. X4 = a + b2X2  
6. X3 = a + b2X2 + b1X1 
7. X2 = a + b1X1 
Standardized Partial Coefficients  
[Significant differences to 1992 study in red. Marginal significance in blue.] 
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Standardized Path 

Coefficient 
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Standardized Path 
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P71 
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.038 
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–.139 
 

–.100 
 

–.201 
 

–.041 
 

–.0516 
 

–.149 
 

-.163 (.191) 
 

-.331 (309) 
 

-1.538 (.498) 

P53 

 
–.176 

 
–.084 

 
-.074 (.040) 

P42 

 
.100 

 
–.127 

 
.183 (.066) 

P31 

 

P32 

 

.115 
 

.303 
 

.092 
 

.363 
 

.040 (.019) 
 

.369 (.004) 

P21 .233 
 

.239 
 

.103 (.019) 
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 An example may help clarify how the equations can be matched to the relevant 

paths. Take the first equation:  

X8 = a + b7X7 + b6X6 + b5X5 + b3X3 + b1X1 

This equation represents the different variables which Tate found to substantively affect 

judicial promotion. Thus, in this equation X8 is the dependent variable, Appellate 

Recruitment. The five independent variables are:  

X7 – Level of First Judgeship,  

X6 – Age Made Queen’s Counsel,  

X5 – Party Identification,  

X3 – Prestige University College, and  

X1 – Family Status Index.  

Each path represented by the equation may be depicted by drawing a line from the 

independent variable to the dependent variable. For example, P81 is represented by the 

path line from variable X1 to variable X8. By convention the dependent variable is listed 

first and the independent variable second when designating the path. 
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Thus, the paths estimated by Equation 1 may be depicted by the following path lines: 

Figure 18: Direct Effects on Appellate Recruitment per Tate (1992) 
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the direct effects. Thus, the Family Status Promotion Model developed by Tate’s seven 

equations can be depicted as follows: 

Figure 19: Family Status Promotion Model Per Tate (1992) 
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this relationship, to the extent it exists, is unanticipated and atheoretical (1992, 262). 

More importantly, all of the theoretically significant family status effects previously 

thought to connect the two sides of the model disappear with the new data. 

Figure 20: Family Status Promotion Model Tested on Promotion Database (with 
standardized coefficients) 
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question of whether merit, or at least perceived merit, is more of a driving force behind 

appellate promotion than previously thought. 

 On first run, the Promotion Database tends to show that both family prestige and 

individual merit play a role in appellate recruitment. The effect of each, however, tends to 

be independent rather than causally connected. Although Family Status and Elite 

education as operationalized in the 1992 study fail to produce a substantive effect on 

appellate promotion, other “non-merit” influences can be found. For example, if the elite 

education variable is narrowed from the collective influence of Clarendon School 

education to the influence of Eton alone, an “Eton effect” becomes readily apparent. 

What is more, the effect is direct, rather than indirect. 

 A single regression of Eton, as a dummy variable, directly on appellate promotion 

produces a partial coefficient of just over .10, thereby meeting the test of substantive 

significance employed in the 1992 study. Moreover, family status, as one would expect, 

produces a substantively significant partial coefficient when regressed on the Eton 

dummy variable (.18). Family status therefore exhibits an indirect effect on appellate 

recruitment that is intermediated through the Eton effect. Thus, it appears school ties 

which develop in this super elite secondary school of British royalty have been uniquely 

influential among the British judiciary, just as they appear to be among the political 

appointees to the Cabinet. Although this influence may be waning in recent years (see 

Chapter 3, pp. 69-70), it is significant enough to evidence a substantive effect for the 

entire period under study. 

 Nonetheless, neither Eton, family status, nor any similar variable as currently 

operationalized produces a substantively significant effect on the variables Age at QC or 
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Level of First Judgeship. Yet, both Age at QC and Level of First Judgeship produce large 

coefficients when regressed on appellate promotion (-.319 and .177, respectively).88  

Thus, it would appear these variables capture a separate influence that could plausibly be 

explained by the concept of merit.  

 The ability to survive, and thrive, as a QC at a relatively young age is an 

indication of the esteem with which such individuals are held within their profession. It is 

a badge of success barristers at an age younger than their peers can command the 

premium in fees and attract the clientele necessary to prosper as a QC. If these 

individuals were not perceived as being very skilled in their profession, they would not 

prosper, particularly in the modern legal environment. Certainly, a modern day solicitor 

would not entrust a valuable client to a young QC, regardless of the barrister’s family 

background, who did not have a reputation for achieving results. Likewise, being 

entrusted with a superior level judgeship as the judge’s first full-time judicial position 

evidences confidence in the individual’s ability. Such appointees are likely to have a 

track record of success, including that as a young QC. 

 It also seems likely that the judge’s age at the first superior judgeship (FirstAge) 

would capture similar merit effects to that of QC age, as well as the institutional 

limitation of mandatory retirement. Indeed, upon regressing both QC Age and FirstAge 

on the dependent variable of promotion, a direct affect of QC age is no longer observable 

(i.e., neither substantively nor statistically significant). When regressed alone on the 

ultimate dependent variable of promotion, FirstAge has an even larger Beta than QC age 

                                                 
88 The coefficient for Age at QC is negative because the older the judge is upon becoming a QC, the less 
likely the judge will be promoted. Thus, the relationship varies inversely with age. 
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(-.444 v.-.330).89 Consequently, however large a badge it is to obtain QC at an early age, 

it appears that an early superior court appointment is even better. The R Square for the 

single regression of FirstAge on promotion is .188. Thus, alternative Hypothesis 10a 

appears supported. 

 Furthermore QC Age does continue to produce a large standardized coefficient on 

FirstAge (.583)90 This of course is exactly what one would expect if both variables 

represent merit judgments. The earlier merit judgment is likely to lead to the later. 

 Upon reflection it should be little surprise that the data indicates that for some 

appointees to the appellate bench, who they know and where they came from are 

predominate factors, while for others what they know and what they have accomplished 

are more important. It is likely so to greater or lesser extent in every profession, and the 

data suggests it is so in the higher British judiciary. A graphical representation of a 

tentative revised model is demonstrated in Figure 21. 

 Alternatively, it may be that the operationalization of Family Status as employed 

in earlier work is insufficient to capture the effect of Family Status in the expanded 

database, and/or it may be that the effect of Family Status is time bound as well. Both 

possibilities will be reviewed in the following section.  

                                                 
89 The unstandardized coefficient for FirstAge is -.047, and the standard error is .006; these statistics for QC 
Age are -.038 and .005. 
90 Unstandarized coefficient of .644 with a standard error of .046. 
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Figure 21: Family Status v. Merit Effects 
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Re-Testing Family Status 1876-1972 

 To help explain the different results obtained for the Family Status Promotion 

Model as applied to the Promotion Database, it is logical to retest the Family Status 

Promotion Model for the 1876-1972 time period using the augmented database. That 

task, however, is not as simple as it may first appear. Because the Essex Database was 

found to be missing several judges and did not account for the promotion time lag, it is 

necessary first to determine precisely which cases to select for re-testing. Secondly, it is 

necessary to more fully define the dependent variable of “promotion:” specifically 

whether those puisne judges promoted to division president, but that did not serve as a 

lord justice of appeal or Law Lord, should be considered “promoted.” 

 The Family Status Promotion Model as constructed in Tate 1992 consisted of 317 

cases, including 136 coded as promoted and 181 as not promoted. The intent of the 1992 

study was to select as cases all judges who served on the High Court, Court of Appeal, or 

as a Law Lord after implementation of the Appellate Jurisdiction Act of 1876 and 

through the year 1972, a convenient if somewhat arbitrary end point due to modest 

judicial reforms of the prior year. Because a hard endpoint was selected, the data used to 

develop the Family Status Promotion Model did not account for the fact that a number of 

puisne judges who had been serving a relatively short time as of 1972 would later be 

promoted. All judges not promoted by 1972 were treated as passed over for promotion. 

Having the benefit of hindsight, we now know that 24 of the judges treated as not 

promoted were subsequently promoted to the Court of Appeal and/or the Appellate 

Committee of the House of Lords after 1972. There is no theoretical reason for excluding 

these promotions from the model. Accordingly, these cases will be treated as “promoted.” 
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 An analogous issue arises from those judges coded as non-promoted puisnes 

because their careers were cut short by untimely deaths. In fact, 15 of the puisne judges in 

the prior study died within 9 years of taking office, 14 of those within 7 years. There is of 

course no reliable method for determining whether any of these judges ultimately would 

have been appointed to the appellate bench. While one is naturally loathe to remove cases 

from the database, it would appear the better practice to exclude cases involving untimely 

deaths than to make the unsupported assumption that the judge would never have been 

promoted had his career not been truncated. Precisely where one wishes to draw the line 

on when it is “safe” to assume that a trial judge was “not promoted” is of course subject 

to reasonable debate. Recall that the mean promotion lag for all promoted judges is 8.6 

years. A promotion lag of less than the mean would appear to inject an unreasonable 

amount of measurement error into the data. By year 10 the promotion rate slows 

considerably, yet a promotion lag of 10 years is still likely to include several cases 

erroneous coded as “not promoted” simply because the judge did not serve long enough 

to be promoted. At some point, the loss of data becomes unacceptable, however, for as 

one increases the promotion lag, many more “good” cases (i.e., not promoted for reasons 

other than truncated service) are lost than “bad.”  In the present instance, by increasing 

the lag period only one year, from nine to ten, one loses an additional six cases.  

 A rough solution is to test the data with multiple promotion lags to determine 

whether the periods chosen appear to impact the results. Given natural divisions existing 

in the data, a promotion lag of 9 years is first employed, then compared with a lag of 13 

years. This results in the exclusion of 15 and 35 cases, respectively. 
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 Finally, it is necessary to determine whether promotions to division president 

should be considered a promotion for purposes of the model. The approach taken in the 

prior study was to include division presidents in the database if they at some point also 

served as ordinary judges in the superior courts. Otherwise, they were excluded. This 

approach, however, leads to a number of anomalies, including whether a promotion from 

a puisne bench to a division president should be considered a promotion for purposes of 

the model. The prior study, consistent with the view the division presidents should be 

considered separately, did not consider these cases to be promotions. Puisne judges 

promoted to division president, but who did not serve as an LJA or Law Lord, were all 

coded as not promoted in the Essex Database. 

 This coding decision impacts 10 cases in the period 1876 to 1972. First, there 

were 7 judges who served as member of the Probate, Divorce, and Admiralty Division of 

the High Court (PDA), and were then promoted to president of that division. Another 

judge was omitted from the database who likewise was promoted from the PDA to 

President of the PDA. In addition to these eight, one judge serving in the Chancery 

Division of the High Court was later promoted to the modern Vice Chancellor position, 

which serves as the President of the Chancery Division. Finally, another judge was 

omitted from the database who served on the Queen’s Bench Division and was 

subsequently appointed Lord Chief Justice, who acts as President of the Queen’s Bench 

Division. 

 Among the interviewees questioned on this topic the opinion was unanimous – 

division presidents should be considered promotions. These positions are considered 

promotions by the judiciary and the Bar, and the judges who hold theses positions have 
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precedence superior to lord justices of appeal. Additionally, they are ex officio members 

of the Court of Appeal, their salaries are the same as members of the Court of Appeal 

(and higher than puisne judges), and the judges who hold theses positions actually sit on 

appellate panels. In fact, it is not uncommon for a lord justice of appeal to be appointed 

as a division president, which itself is seen as a promotion. Accordingly, it would seem 

that the better approach would be to treat appointments as division presidents to be 

promotions. 

 Nonetheless, it is possible that the interviewee response was a product of 

contemporary times, and may not be indicative of the entire period under study. Of 

particular concern are the PDA presidents. Although the modern Court of Appeal (i.e., 

LJA’s) was created in 1876, no PDA judge was promoted to the Court of Appeal until 

1945. Thus, for nearly three-quarters of a century, PDA judges were consistently passed 

over for promotion to the Court of Appeal, while 49 judges from the Queen’s Bench and 

Chancery divisions were promoted to the Court of Appeal or House of Lords. 

(Interestingly, the next appointment to the Court of Appeal after the first PDA 

appointment in 1945 was also a PDA judge.)  In the meantime, three PDA presidents 

were appointed from the PDA bench, who were promoted no further. The failure to 

further promote these division presidents, and the failure to appoint any PDA judges to 

the Court of Appeal until 1945, may indicate that during this time period PDA presidents 

did not enjoy the same prestige as traditional appellate judges. This number, however, is 

quite small, and should not significantly influence the results. Therefore, it appears to the 

author that each of these 10 cases should be coded as appellate promotions. Nonetheless, 
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the alternative coding will be considered to determine whether this change impacts the 

results. 

 In addition to resolving these adjustments, the Essex Database was found to have 

omitted several judges. These omission were determined by utilizing the lists of English 

judges in Sainty (1993), which the author first discovered during the initial NSF funded 

field trip. The Sainty lists were cross-checked first against the listings in Schofield 

(1998), and then against judicial lists in the All England Reports, and were found to be 

exceptionally accurate and complete. Accordingly, eight additional judges were included 

in the analysis which were found to be omitted from the prior study (1 Law Lord and 7 

High Court judges). Six duplicates cases and one erroneous inclusion (a Scottish judge) 

were removed. Additionally, two additional miscodings were corrected, and LJA’s later 

promoted to the House of Lords were placed in their proper position as well. These are 

simply errors and omissions in the original database; therefore, no basis exists for not 

making these corrections before re-running the Family Status Promotion Model for the 

earlier time period. It should be emphasized, however, that no criticism is intended of the 

prior researchers by these corrections. The fact that these errors were made by skilled 

scholars should give the reader some appreciation for the difficulty in determining the 

appropriate cases for inclusion. The similarity of names among judges from the same 

family, and the frequent change of name upon receiving peerage, greatly complicate the 

process of identifying appropriate cases for inclusion in (or exclusion from) the database. 

 After adjusting the Essex Database as set forth above, it can be determined that 

exactly 321 judges served in the superior courts from 1876 through 1972. The Essex 

Database, as revised by the corrections discussed above, and as augmented with 
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additional data, will be referred to as the “Augmented Database.”  The modest increase of 

4 cases in the Augmented Database over the 317 in the Essex Database belies the 

significant change in the mix of judges actually included. The difference comes more 

sharply into focus upon examining the resulting number of promoted judges. In the prior 

study, it was thought that during this time period significantly fewer judges were 

promoted than those which were passed over, about 4 in 10 (136 of 317, or 43%). In fact, 

the opposite is true:  the promoted group is significantly larger than the non-promoted 

group. Of the total, 168 (53%) of 321 were promoted, and 153 were not. After including a 

promotion lag to exclude puisnes that died prematurely, the figures are even more 

lopsided. At 9 years:  N = 306; Promoted = 168 (55%); Non-promoted 138 (45%). At 13 

years: N = 286; promoted = 168 (59%); non-promoted 118 (41%). Even if one makes the 

debatable decision of counting all 10 division presidents as “non-promotions,” there are 

still more promoted judges than non-promoted after accounting for a promotion lag. 

 After including these changes in the database, a re-estimation of the fully 

specified Model 1 produces mixed results for the 1876 to 1972 time period. (See Table 

41). First, consistent with the findings from the Promotion Database, Hypothesis 4 

remains unsupported:  no direct, substantive influence on appellate promotion is observed 

from family status. This remains true regardless of the promotion lag 9 or 13 years is 

employed, and regardless of whether division presidents are treated as promoted. Thus, 

these coding decisions, while necessary for accuracy, are not the cause of the different 

results. 

 Although Hypothesis 4 fails, there is marginal support in the Augmented 

Database for Hypothesis 1, i.e., family status influencing Age at QC. The standardized 
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partial coefficient of -.095 is just shy of our test of substantive significance. Furthermore, 

a nearly identical value is obtained using a promotion lag of 10 years (-.097). At a 

promotion lag of 13 years, the value drops slightly, to -.086, although still marginally 

suggestive of a substantively significant correlation. (Because this equation precedes the 

ultimate dependent variable of appellate promotion, whether division presidents are 

treated as promoted is immaterial). Overall, however, the impact of family status appears 

much more muted than the results previously obtained for the Family Status Promotion 

Model. 
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Table 41: Comparison of Augmented Database with Model 1 from Tate (1992) 

Predicted and Actual Path Coefficients: Fully Specified Model 1 (Promotion Lag of 9) 
Significant different results from Tate 1992 noted in red font. 

                                                 
91 All possible paths shown; hypothesized paths shown in bold. 
92 Marginal confirmation of null relationship (.070) in Tate 1992 and deemed “borderline.” 
93 Typographical error in Tate 1992 erroneously refers to H10. 
94 Deemed “borderline” (.090) in Tate 1992. 
95 Marginal disconfirmation of null relationship (–.102) in Tate 1992. 
96 Deemed “borderline” (.088) in Tate 1992. 
97 Marginal confirmation of H3 (.115) in Tate 1992. 

Path91 Prediction 
Direction; 
0 if null 

Standardized 
Coefficient 
(Tate 1992) 

Standardized  
Coefficients 
(Augmented 

Data) 

Unstandarized 
Coefficients (with 
Standard Errors)  

Hypotheses 
Success 
(Augmented 
Database) 

P81 

P82 

P83 

P84 

P85 

P86 

P87 

+ 
0 
0 
0 
+ 
– 
+ 

.207 
–.033 
.070 
.061 
.172 

–.194 
.275 

.043 
–.039 
.044 
.076 
.006 
–.293 
.216 

.019 (.027) 
-.040 .066) 
.046 (.044) 
.056 (.076) 
.006 (.063) 
-.032 (.006) 
.277 (.074) 

H4 not supported 
Null 
Null92 
Null 
H13 not supported 
H11 supported93 
H14 supported 

P71 

P72 

P73 

P74 

P75 

P76 

0 
+ 
+ 
+ 
0 
– 

.090 

.038 

.042 

.265 
–.003 
.004 

-.030 
.0716 
.048 
.120 
.040 
–.019 

-.010 (.022) 
.058 (.055) 
.039 (.055) 
.069 (.036) 
.039 (.053) 
-.002 (.005) 

Null94 
H6 not supported 
H9 not supported 
H12 supported 
Null 
H10 not supported 

P61 

P62 

P63 

P64 

P65 

– 
0 
– 
0 
0 

–.149 
.040 
.005 

–.102 
–.195 

–.095 
.049 
.039 
–.115 
–.233 

-.385 (.255) 
.463 .623) 
.369 (.625) 
-.776 .405) 
-2.273 (.586) 

H1 weak 
Null  
H8 not supported 
Significant95 
Significant  

P51 

P52 

P53 

P54 

0 
0 
0 
0 

.080 
–.081 
–.163 
–.017 

.070 
–.041 
–.166 
.009 

.029 (.205) 
-.038 (.059) 
-.159 (.058) 
.006 (.038) 

Null 
Null 
Significant 
Null 

P41 

P42 

P43 

0 
0 
+ 

.060 

.088 
–.044 

–.011 
.115 
.006  

-.007 (.037) 
.162 (.089) 
.008 (.088) 

Null 
Significant96 
H7 not supported 

P31 

P32 

+ 
+ 

.115 

.303 
.149 
.315 

.064 (.024) 

.314 (.055) 
H3 supported97 
H5 supported 

P31 + .233 .289 .125 (.023) H2 supported 
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 By deconstructing the Family Status Index (“FSI”) as originally employed in the 

Family Status Promotion Model in Tate 1992, we can find some explanation of the 

difference between the results obtained from the Augmented Database and the 

uncorrected Essex Database. Although the FSI nominally consists of a six point additive 

index, 0 to 5, in fact no judge scores higher than 4 points in any database. Moreover, the 

FSI produces a score of 0 for well over half the judges in each database. As a result, the 

mean value for each group of judges is quite small relative to the scale, and the range of 

mean values varies by less than one point. The mean FSI values for the three databases 

are set forth in Table 42. 

 

Table 42: Family Status Index Values (All Databases) 

 
Promotion Database: No promotion lag for puisnes (N=506) 
All Promoted (LAO & LJA only) (n=141) .797 
All Promoted (incl. Div. Pres.) (n=265) .789 
Law Lords (n=105) .829 
LJA’s (n=136) .772 
Div. Pres.-Appellate Precedence (n=24) .708 
QBD (n=150) .627 
CHA (n=35) .400 
PDA/FAM (n=33) .455 
All High Court (n=218)) .564 
Pre- High Court Puisne (n=23) .478 
All Non-Promoted (incl. Div. Pres.) (n=265) .570 
All Non- Promoted (excl. Div. Pres.) (n=241) .556 
With promotion lag of 9 years for puisnes (N=477]) 
QBD (n=135) .659 
CHA (n=31) .419 
PDA/FAM (n=31) .484 
All High Court (n=197) .594 
Pre- High Court Puisne (n=15) .333 
All Non-Promoted (incl. Div. Pres.) (n=241) .589 
All Non- Promoted (excl. Div. Pres.) (n=212) .575 
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Augmented Database: No promotion lag for puisnes (N=321) 
All Promoted (LAO & LJA only.) (n=158) .911 
All Promoted (incl. Div. Pres.) (n=168) .881 
Law Lords (n=78) .859 
LJA’s (n=80) .963 
Div. Pres. (n=10) .400 
All Non- Promoted (excl. Div. Pres.) (n=153) .634 
All Non-Promoted (incl. Div. Pres.) (n=163) .620 
QBD (n=109) .706 
CHA (n=26) .423 
FAM (n=18) .500 
With promotion lag of 9 years for puisnes (N=306) 
All High Court (excl. Div. Pres.) (n=138) .659 
All Non-Promoted (incl. Div. Pres.) (n=148) .642 
QBD (n=99) .727 
CHA (n=22) .455 
FAM (n=17) .529 
 
Uncorrected Essex Database: No promotion lag for puisnes (N=317) 
All Promoted (excl. Div. Pres.) (n=135) .948 
Law Lords (n=63) .841 
LJA’s (n=72) 1.042 
All Non- Promoted (incl. Div. Pres.) (n=182) .319 
QBD (n=126) .365 
CHA (n=25) .200 
FAM (n=31) .226 
 
 Notably, in the Promotion Database the Family Status Index declines from 

promoted judges to non-promoted, as hypothesized, and from Law Lords, to LJA’s, to 

High Court judges, as theory would suggest (i.e., if possession of some of a desirable 

attribute will win a barrister an appointment to the High Court, then possession of more 

of the attribute may win him a promotion to the Court of Appeal or House of Lords). In 

all instances, however, the magnitude of difference is quite small, ranging from a low of 

.4 to .9 on a scale of 0 to 5.  

 In comparing the values to the Essex Database, one finds that the FSI values 

derived from the uncorrected data are quite small as well. Without any attempt at 

correction, the Essex Database produces an FSI of 0 for two-thirds of the judges:  211 of 
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the 317. Therefore, all the variation is being determined from only a third of the database. 

Additionally, like the Augmented (and Promotion) Database, no judge scores higher than 

4, and the mean values are very small relative to the scale. 

 The significant difference between the uncorrected Essex Database and the other 

two is the existence of a larger “status gap.” Although quite small on a five-point scale 

(and applicable to a limited number of cases), the gap is nevertheless much more evident 

than exists in either the Augmented Database or the Promotion Database. This gap, 

although tiny in magnitude, is largely responsible for the substantive significance of 

family status in the Family Status Promotion Model constructed in the 1992 study. 

 The status gap in the Essex Database, however, is driven largely by missing data, 

and aggravated further by miscoded data. For example, in the Essex Database, father 

occupation detail is missing for 50% of all the judges (i.e., 159 cases), and a much larger 

proportion of the data is missing among the non-promoted groups than the promoted. 

While only about a third of the promoted group (35%) is missing father occupation detail, 

nearly two-thirds of the non-promoted group (61%) is missing this information. Needless 

to say, if father occupation is unknown, at least one point is unavailable to that judge in 

the FSI, and potentially more depending on how much, if any, information is actually 

known about the father. 

 That said, it is certainly arguable that if no information can be found about the 

judges’ father, it is likely that the father does not possess the attributes necessary to score 

highly (if at all) on the Family Status Index. Nonetheless, it is certainly true that father 

information is more easily found for promoted judges than non-promoted, simply because 

more is written about appellate court judges than trial court judges. Therefore, the 
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question arises, is father information unknown because the father lacks high status, or is 

the information unavailable because the judge lacks high status?  In this manner, it is 

possible for the judge’s status itself has some effect on the FSI by influencing what 

information is available to researchers. 

 It is worth noting as well that in the uncorrected Essex data Law Lords score 

lower on the Family Status Index than do Court of Appeal judges. While plausible 

(family status may assist with a first appointment, and one promotion, but no further), the 

result appears inconsistent with our theory that more of a desired attribute will lead to 

promotion. This too is a red flag that measurement error may have infiltrated the original 

database sufficiently to bias its results to an unacceptable degree. That the Promotion 

Database produces a generally linear, albeit, gentle decline in the FSI among the three 

levels, is some reassurance of the reduction in measurement error in the database. 

 While one is tempted to means test the figures in Table 42 for statistical 

significance, it must be remembered that the databases were not intended as samples, but 

instead were meant to encompass the entire population of judges for the relevant time 

period. The Promotion Database is in fact the entire population of promoted and non-

promoted judges who served in a comparable judicial system and who obtained a first 

superior court position by 1990. Therefore, the differences in the population are what 

they are; no inference from a sample is necessary. 

 If, however, one nonetheless succumbs to the temptation of testing the means 

listed in Table 42 for statistical significance, perhaps conceptualizing the databases as 

large (albeit non-random) samples of all promoted and non-promoted judges that could 

ever be appointed, the “sample” size drives the results. An illustration of this effect may 
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be helpful. For all judges in the Promotion Database, the mean FSI for promoted judges 

is .7887, while the mean FSI is .5560 for non-promoted judges (N=506: promoted = 265 

judges; non-promoted = 241). If one uses an independent means test to compare the FSI 

mean difference of .2327, the null hypothesis of equality of means is rejected beyond the 

traditional .05 level using a two-tailed t-test. (2-tailed significance of .014, assuming 

unequal variances using Levene’s test). A similar result is obtained after adjusting the 

non-promoted judges for a promotion lag of 9 years, which results in a mean difference 

of only .2132 (N=477: promoted = 265 judges; non-promoted = 212 judges [2-tailed sig 

= .030 for unequal variances]). 

 If, however, one compares merely the Law Lords and QBD judges, which 

evidence a comparable mean differential of .2019, the N drops to 255 (Law Lord = 105; 

QBD judges = 150), and the difference fails to achieve significance at the .05 level (2-

tailed sig. = .165 for unequal variances). Thus, means testing is not particularly helpful to 

the analysis. Significant or not, the substantive difference in family status is quite small 

as measured on the presently-constructed FSI scale. 

 In summary, after correcting for missing, later promoted, and out-of-order judges 

in the Essex Database, and then augmenting much of the missing data, particularly 

among the non-promoted groups, the family status “gap” narrows considerably. And 

because the Family Status Index as originally constructed produces a very narrow range 

of small values, the remaining gap is not substantively significant when the Family Status 

Promotion Model is applied to the Augmented or Promotion Databases. Instead, the 

variation vanishes with the enhanced data. If indeed family status is helpful in explaining 

appellate promotion, as the declining FSI values among judicial levels suggests, the 
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present Family Status Index is simply insufficient to capture much of its effect. 

Accordingly, a revised measure of family status should be considered. Given available 

the data, I have yet to be able to construct a different index that better captures any effect 

of family status. 
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CHAPTER 8 

CONCLUSIONS AND FUTURE RESEARCH 

“It's not what people don't know that hurts them. It's what they do know that just ain't 
so.” – Will Rogers 
 
 The most important point learned from this paper is that we, as social scientists, 

did not know as much about appellate recruitment in the British judiciary as we thought. 

Specifically, the following conclusions, which remain unchallenged in the literature, are 

incorrect: 

 Most superior court judges are not promoted. Incorrect – This we know for sure; 

there have been more promotions than non-promotions. 

 More appellate judges have been trained at Lincoln’s Inn. Not true, Inner Temple 

leads for both promoted and puisne groups. 

 Training at Gray’s Inn presents a disadvantage to appellate promotion. Not in the 

modern era; Gray’s barristers have performed among the best in obtaining appellate 

promotions. 

 The “Inn” variable is helpful in predicting appellate promotion. Not over time. 

The variable is unstable and results fluctuate, rendering the variable without any real 

theoretical basis for its use. 

 Attending a Clarendon School is an advantage to promotion. This is incorrect 

except for the Eton effect.  Attendance at Eton does marginally improve a judge’s 

chances of promotion, just as it seems to advance the careers of other political elites. 

 Attending a “prestige” Oxbridge College leads to a significant advantage in 

promotion. In fact, little effect is evident in the modern era. 
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 Campaigning for a judicial position is detrimental. No, not under the present 

practice. The rules have changed, and they did so quickly. There appears to be no 

resistance to this change in the norm of applying for the first senior appointment. 

 Appellate judges score significantly higher on a family prestige index than do 

non-promoted puisnes. Actually, both groups score very low on the index as it has been 

constructed. Appellate judges do score marginally better, but there is no significant gap 

as originally thought. Instead, on a scale of status, Law Lords score slightly better than 

Lords Justices of Appeal, and LJA’s score slightly better that QBD judges. Although 

there is some indication a prestige difference exists, it is not well captured by the present 

index and data. 

 There is a direct relationship between high family status and appellate promotion. 

No, there is no evidence of a direct link between higher family status and appellate 

promotion. The hypothesized effects of family status cannot be captured with the present 

Family Status Promotion Model after augmenting missing data and reducing 

measurement error in the database. We can have increased confidence that no significant 

difference exists between the promoted and non-promoted groups because any systematic 

measurement error remaining should favor finding such a differential. Effectively, this 

means that the measurement error in the Tate data likely led to his family status findings, 

and reducing the error reduced the bias in the estimates, even as it worked against the null 

hypothesis of no family status effect. 

 Merit effects are judicial make-work responses that ignore behavior. As captured 

by Age QC and Age of First Superior Appointment, merit effects seem to explain 

promotion at least as well as family status. Regarding the judiciary’s insistence that merit 
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is the primary determinant of promotion, Tate stated the effect of family status on 

appellate promotion “suggests that, despite all the discussion about recruitment on the 

basis of competence and merit, the ascriptive characteristics of British barristers still 

significantly affected appellate recruitment chances of British judges” (1992, 264). It may 

be, however, that in the post-behavioralist world of the attitudinal model we, as social 

scientists, are too quick to discount the explanation of the political actors themselves.  

 The explanation Tate rejects is the explanation I received during my interviews, 

and on the basis of the data available, I cannot reject it.  It may be, just as judges and 

legal literature suggests, that every effort is made to set aside family background and 

political bias, and to review the qualifications of judicial candidates through a 

professional lens. Though still necessarily subjective, this does not mean that the 

selection process is shaped by partisan politics and family influence. Alternatively, we 

may simply lack the tools and data necessary to reveal the family status influence that 

actually exists. Be that as it may, the data does not disprove the explanation of the 

political actors in this instance. 

 At the very least, it seems likely that the merit effects captured by the age 

variables capture institutional constraints as well. Certainly age is only a rough proxy for 

merit. It must also be capturing such factors as mandatory retirement age, the ratio of 

appellate to puisne positions, and even the financial ability of a practitioner to leave a 

lucrative private practice. Other institutional constraints exist as well, including the 

expertise needed by the appellate courts. Additionally, it should be remembered that the 

“merit” being discussed here is not merit in any absolute sense, but perceived merit. It 

may well be the case, and most likely is, that family status inures to the benefit of the 
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talented and provides opportunity for those talents to be recognized when they otherwise 

may not. I do not contend otherwise. What I do assert is that we have no indication that 

family status inures disproportionately to the benefit of appellate judges at the expense of 

those who do not obtain promotion. 

 Early age of achievement, though imperfect as a measure of merit, is 

unfortunately the best that is available with the current data. In the abstract, better 

measures might include examinations similar to those taken by judicial candidates in civil 

law countries. Those, of course, do not exist in Britain. Success at trial, might be another 

measure, such as the barrister’s win-loss ratio or the amount of judgments obtained. Such 

data, however, is not available for all judges in the database, and even if it were, it would 

not be comparable across all areas of practice. It would be unfair, for example, to 

compare a win-loss ratio of criminal practitioners with civil practitioners. And among 

civil practitioners, one cannot easily compare the judgments of defense practitioners with 

those of plaintiffs.  

 For a study covering a more compact period, different measures of success might 

be available. Attorney fee awards come to mind, since in the British system fees are 

awarded to the prevailing party by the court and should be a matter of public record. It 

would no doubt be labor intensive to obtain the information, but it might be done.  

 Scholarly publications was also considered as a possible variable. A preliminary 

review of the data, however, showed significant missing data and little apparent variation 

on the variable between promoted and non-promoted judges. Therefore it was not 

pursued. 
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 Additionally, since it became clear during the course of the project that the 

revised data would produce significantly different results from that of Tate, it seemed 

appropriate to mirror his methodology as much as possible to keep the results 

comparable. As this study shows, replication studies are occasionally worth doing. 

Reexamination of results and data can produce valuable results. Djupe and Epstein 

(1998) have called for reexamination of much of the field’s foundational studies on the 

United States Supreme Court. In attempting to replicate the results of one such study with 

date from Spaeth’s public U.S. Supreme Court Judicial Data Base, the authors discovered 

that a key variable (prior behavior) in the seminal study failed to achieve statistical 

significance. The authors caution: 

Simply because judicial specialists . . . now have outstanding public data 
bases, it does not follow that they can ignore issues of measurement, 
reproducibility, reliability, and verification.  Too many of the seminal 
studies and important constructs evolved from data bases that were 
something short of outstanding. This suggests the need for more 
crossvalidations of older work against data gathered in accord with 
contemporary standards. 
 

 The present study is one which supports Djupe and Epstein’s call for 

reexamination of the seminal literature. The results here indicate that replication studies 

can significantly advance our knowledge in this area by reducing measurement error. The 

complexity of the British judiciary makes coding variables much trickier than originally 

thought, which can lead to significant measurement error. The only published work 

directly addressing appellate promotions is based on a dataset which suffers from 

significant measurement error. Before we can derive hypotheses from the attributes of the 

judges, and begin to test whether those attributes influence decision making, we must 

first be confident that we have accurately measured the attributes. My work shows that 
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we still had much left to do in this vital preliminary step before branching further down 

the research path previously explored in the American literature. 

 Nonetheless, all the results of this study are not negative. Based on the augmented 

data, we can confidently conclude a few things about appellate promotion in Britain. The 

most important factors in appellate promotion can be reduced to but a few. First, become 

a QC early relative to one’s peers (i.e. certainly no later than age 45, and earlier if 

possible). Next, never accept or apply for a full time judicial position below the level of 

the High Court (only two Circuit Judges have ever been promoted to the Court of 

Appeal). Next, apply for a High Court position, do not wait to be invited, and do so 

before age 52. Finally, stay healthy and be patient if you are a puisne. The odds are with 

you; most puisnes are eventually promoted, particularly if they have not violated one of 

the prior rules. 

 These conclusions to some extent apply to selection generally, although of course 

the primary focus of this paper is promotion, rather than recruitment generally. It is a far 

more difficult task to discover differentiation between two highly elite groups than the 

between the judiciary and the rest of the Bar. There is no question that the candidate pool 

is considered to be an elite (and elitist) group, even among the elite group of legal 

practitioners (i.e., elite compared to the general population). A family status differential 

may well exist among those initially appointed to the judiciary and those that were not. 

Again, however, practical data limitations preclude any systematic testing of such a 

hypothesis. The data for all truly potential candidates is simply not available. Aggregate 

data for the entire profession may be available (i.e., the percentage of Oxbridge graduates 
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among all barristers v. judges), but those differentials are well established. Therefore, our 

conclusions about recruitment must be limited to what can be empirically examined. 

 Given the data limitations and the lack of variation among available data, it is 

reasonable to question whether attribute models are likely to be helpful in explaining 

judicial recruitment and appellate promotion in Britain. Furthermore, if Griffith (1997) is 

correct that the socializing factors that produce the candidates are so overwhelming that 

the British courts are destined to be defenders of the status quo, then one may also 

question whether there would be sufficient variation to test attitudinal models of decision 

making. I am somewhat more sanguine as to the possibilities, however. 

 I do not rule out that a family status differential exists. As noted, the corrected 

data did produce family status differentials in the theoretically predicted direction, with 

Law Lords scoring highest on the index, LJA’s second, and QBD’s third. The 

differences, however, are very small. Nonetheless, the results give some hint that such 

differences exist but are not captured well in the current Family Status Index (FSI). A 

major flaw with the current FSI lies in the father occupation component of the index. The 

combination of missing data and low scoring occupations produces little variation. A 

more nuanced approach to father occupation may be possible.  

 For example, the dominant occupation among fathers is not law or government, 

but members of the clergy. All such ecclesiastical positions are treated as low prestige 

relative to law and business. This is so regardless of whether the father was Archbishop 

of Canterbury or a parish vicar. Similarly, all business related occupations are treated as 

high prestige. Thus, a corner grocer is treated the same as a bank director. It is logical to 

assume that status and prestige varies greatly within occupations as well as between 
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them. The use of broad occupation categories (based on Butler and Stokes often used 

categories) is a bow to the reality of data collection over such long time periods. A more 

nuanced approach of family status that attempts to distinguish between occupations is 

likely not feasible over the entire study period due to a large amount of missing and 

sketchy information on the background of many judges. A study of shorter time period, 

however, say two decades, would allow for a more intensive investigation of specific 

judges and their backgrounds which may shed light on family status differences that 

cannot be systematically captured over more than a century. If the modern period was the 

focus of such a study, an interview regime could likely be established to collect the 

necessary date. 

 Focus on a shorter, recent time period would also create the potential for 

introducing more social and professional relationship variables. Such variables were 

intentionally omitted or deemphasized in this study due to the unavailability of such data 

throughout the entire study period. It is reasonably to hypothesize, for example, that 

chamber associations may play a key role in both recruitment and promotion. It is no 

coincidence, for example, that the former Lord Chancellor (Irvine) was the head of the 

chambers where his future boss, Prime Minister Blair, began his career as a barrister. The 

DNB biographies are replete with anecdotal evidence that pupil barristers or other junior 

chambers associates followed their more senior chamber colleagues into the judiciary. It 

is also the case, just as with law firms in the United States, the some barrister chambers 

are much more prestigious than others. The advantages to judicial recruitment and 

promotion of being associated with prestige chambers and the recruitment of multiple 

judges from the same chambers are potentially lucrative research avenues to pursue.  
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 There were many impediments to incorporating such variables into the present 

study. The primary biographical resources utilized (Who’s Who, DNB, Schofield) do not 

typically identify the judge’s chambers. Additionally, the historic norm (and legal 

prohibitions) of barrister advertising limits the ability to discover such relationships 

without extensive research for each judge. The more aggressive marketing techniques of 

modern chambers, however, made this information more accessible. Barrister chambers, 

for instance, are proud to list on their websites the judges who have been appointed from 

those chambers. Concentration on a limited, recent time frame may allow the researcher 

to systematically code professional relationships that could not be coded over the entire 

period of this study. The relationship, if any, between the chambers of the Lord 

Chancellors and that of judicial appointees would be particularly interesting. 

 The same approach may be useful for incorporating variables of social 

relationships, such as prestigious club memberships. It is a part of the British culture, to 

the point of stereotype, that much important business discussion and upwardly mobile 

social contact takes place in the mahogany paneled walls of London’s prestigious clubs. 

A number of such clubs and other associations are clearly well represented among the 

judges in the Promotion Database. As noted earlier, however, the problem with using 

club membership as a proxy for social contacts, at least in the present study, is that it is 

too often unknown which came first, the judicial appointment or the club membership. 

Interviews and intensive research limited to a limited, recent time period could possibly 

better inform the direction of the causal relationship. 

 As discussed above, such a study might also allow one to introduce different 

measures of merit and perhaps other variables. Yet another variable considered for 
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inclusion, but rejected due to too much missing data, is the area of the barrister’s practice 

prior to appointment. Much judicial literature in the United States, for example, 

distinguishes between prosecutors and defense attorneys. Even that distinction, however, 

presents complications in the British system because barristers are routinely hired by the 

government to prosecute criminal cases. Therefore, it would take much labor intensive 

study to accurately and meaningfully code the judiciary by prior are area of private 

practice (to say nothing of the complication added by coding those previously in 

government service). 

 In summary, while there is much left that can be done in testing personal attribute 

models in the British system, it is nonetheless a complicated task to obtain and accurately 

code the data. The labor intensive effort required combined with the questionable 

prospect of finding meaningful results makes the task, if not discouraging, at least 

daunting. 

 Certainly, it is also far too early to write off attitudinal models for British research 

as well. Attitudinal research on the British judiciary is in its infancy. Moreover, as 

incorporation of European treaties into British national law has given the judiciary a 

greater policymaking role, it may be expected that attitudinal differences among judges 

will be more readily observed. This may shed additional light on recruitment patterns. 

Additionally, the glacial growth on non-traditional appointments to the senior judiciary, 

such as women, or non-Oxbridge educated barristers, eventually may reach sufficient size 

to create sufficient variation for more refined models of both recruitment and decision 

making. 
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 Moreover, the British judiciary and legal system is currently undergoing more 

change than it has in a century. This presents opportunity to bring different techniques to 

bear. Once a sufficient time has lapsed on this side of the “change divide,” the use of 

ARIMA intervention models for studying appointments, promotions, decision making, 

and other matters is almost mouthwatering.  

 One of the most far reaching effects on recruitment patterns going forward may 

be the future of the QC designation. Because it is clear that an early QC age is a proxy 

that decision makers use for gauging success, if that marker is significantly changed, or 

disappears altogether, the ramifications on judicial recruitment and appellate promotion 

are likely to be unpredictable. 

 Relationships with the appointing authority, whether that continues to be the Lord 

Chancellor, or a commission, should be explored as well. Social patterns are obviously 

important among other political elites (e.g., “Tony’s Cronies). It is reasonable to assume 

that such patterns exist among the judiciary as well, although perhaps better hidden. 

 There is much raw material yet to mined in the British judiciary. Our 

understanding of the fundamental forces at work, and the extent to which patterns 

observable in the United States, and indeed other countries, can be generalized to the 

United Kingdom remains an unknown. Nonetheless, to know for a fact the we know less 

than we thought, is yet another step forward. 
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SAMPLE INTERVIEW QUESTIONS 
 
How did you get your first position to the judiciary? 
 
[If applicable]. Other than simply trying to do a good job as a trial judge, are there any 
other factors that helped in your promotion to the appellate bench, or the timing of your 
appointment? 
 
How did you find out about your appointment? Did you have some feeling or hint that it 
was going to happen before you were notified officially? 
 
Was it the Lord Chancellor himself that told you or someone in his department? 
 
What is your understanding of how the present Lord Chancellor goes about making his 
decision for appellate appointments? 
 
What do you think the most important factors are for advancing to the appellate bench? 
 
What are the major factors, in your opinion, as to why some trial judges are promoted to 
the appellate bench, and others not? 
 
This is the model we have developed purporting to show some of the major factors that 
influence ultimate appointment to the appellate bench. What do you think of those 
factors? 
 
[Follow up with each factor] 
Egs. 
In this model, we give an advantage to those attending Lincoln’s Inn, a disadvantage to 
those attending Gray’s Inn, and a neutral effect to Middle and Inner Temple. Do you 
believe that is fair? 
 
Some people have told me that obtaining relatively early QC early in their career is an 
indication of success 
 
Would you agree that it is better to be appointed earlier rather than later if the judge 
wishes to be promoted to the Court of Appeal? 
 
Are you familiar with the term “Clarendon School” [If not, explain.] Do you think 
attending a Clarendon School [or other elite public school] gives career advantages to 
those attendee over others? 
 
Are there any factors that we have left out, say military service, social groups, whatever, 
that you think we should be looking at in study judicial promotion? 
 
Do you think the factors influencing appellate promotion have changed over time? 
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I understand the Lord Chancellor consults with senior members of the bar and judiciary 
before making appellate promotions.  
 
[If so] How are your consulted? 
[If not] Do you know people who are consulted? 
 
How much impact would you say your input makes in the decision making process?  All 
of the input? 
 
Is it your impression that the appointment process is relatively free of partisan politics? 
 
Why do you think so few women have been appointed to the senior judiciary? 
 
What do you think of the importance of study the backgrounds and social characteristics 
of judges? Do you thing a judge’s background influences the way he or she perceives 
events and thereby, perhaps even on a subconscious level, effects how they make 
decisions? 
 
Do you think the composition of social backgrounds among members of the judiciary 
influence the type of decisions that are made by the judiciary as a whole? 
 
I understand that solicitors may now obtain higher rights of audience in the courts. What 
do you think about that innovation?  How, if at all, do you think it will change the judicial 
system? 
 
Do you think that the division in practice between barrister and solicitor is something that 
is disappearing? 
 
To what extent do you believe appellate judges are also policymakers as they decide 
cases? 
 
There is some research that shows differences between the voting patterns of men and 
woman legislators. Do you believe if more women were appointed to the judiciary that 
we might see a similar difference in decision making, or do you believer the courts would 
make the same decisions, it would just be women making similar decisions as their male 
counterparts?  Would the same be true if more solicitors were appointed? 
 
In the United States, it is quite common, for example, for academics and other lawyers 
who may not be known as litigation specialists, to be appointed to appellate judicial 
positions. Do you think it is necessary to have the training of a QC to be a good appellate 
judge? Why? 
 
If right now you were to write down five names on a piece of paper who you predicted 
would receive the next five appellate court appointments, how many do you think you 
would get correct? 
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What professional staff assistance, if any, do you have available to you? 
 
In the United States it is common to have law clerks or career staff attorneys it is 
common for me to write the first draft of an opinion for the judges they work for based on 
their conferences with the judge and how they understanding the judge views the case 
and believes the decision should to come out. As a staff attorney for an appellate court in 
Texas, I do that myself. Do you believe the judiciary is moving to that sort staffing 
model? Would you favor it? 
 
I noticed you have a Who’s Who entry. Is that something you prepared yourself, or did 
you delegate to someone else, perhaps a member of your staff? 
 
Have you found the information in Who’s Who to be reliable in the information it 
provides? Do you think we, as researchers, should rely on it? 
 
If you were going to find biographical information on judges, what resources would you 
use? 
 
In the United States, in studying judicial decision making over time, it is common to 
examine search and seizure cases. If you were going to look at how judicial decision 
making in Britain may have changed over time, what sort of cases would you look at?  
 
If you were me, who else would you talk to, other than the Lord Chancellor? 
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