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CHAPTER 1 
 

INTRODUCTION 
 

 

The verdicts of civil trials usually take a back seat to the attention-grabbing headlines 

and feature stories of criminal murder, rape, and kidnapping. Those civil trials that do 

make news often involve unusual facts or high-dollar verdicts. The average citizen’s 

knowledge of damage awards is likely based on stories from newspapers, radio talk 

shows, and news broadcasts. This knowledge, however, is not representative of the 

majority of civil disputes. 

In most cases in which the plaintiff prevails, the defendant is ordered to pay 

compensatory damages to the plaintiff. These damages are intended to compensate the 

plaintiff monetarily for harm or injury caused by the defendant’s misconduct.  

Compensatory damages are based on the plaintiff’s injuries and may include both 

economic damages (such as lost wages, medical bills, and future lost wages) and non-

economic damages (such as pain and suffering).  

In rare cases in which the defendant’s conduct is deemed especially cruel or heinous, 

the plaintiff may request additional damages called punitive or exemplary damages.  

Punitive damages focus on the conduct of the defendant. The purpose of punitive 

damages is to punish the defendant for outrageous conduct.  Civil cases involving 

substantial punitive verdicts are likely to make news; thus, the public may believe large, 

punitive verdicts occur more often than empirical research suggests. 
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A number of studies have attempted to paint a more realistic picture of punitive 

damages within the realm of American civil justice (Daniels & Martin, 1990; Peterson, 

Sarma, & Shanley, 1987; Rustad, 1991). Empirical results have shown that punitive 

damages are rarely awarded and are more reasonable in terms of monetary awards than 

originally believed.  In fact, only a handful of extraordinary cases involve punitive 

damage awards in the multiple millions of dollars. The extreme cases, however, are the 

ones most likely to be discussed on the news, the ones most likely to be used by 

advocates of punitive damage reform, and the ones the public are most likely to view as 

outrageous.   

 Previous research has provided descriptive statistics on the incidence and size of 

punitive damage awards, identified factors believed to be relevant to punitive damage 

determinations, and proposed models of juror decision-making. Yet no social theory has 

been applied to juror decision-making, specifically about punitive damages. Tsoudis’s 

(1995) work on affect control theory and “situational constructs” in the criminal situation 

(as opposed to the civil situation) identifies a promising theoretical apparatus for 

answering the central question of this study: How do the emotional displays of trial court 

witnesses affect jurors’ decisions about damage awards? 

 Jurors in civil cases are often accused of relying upon emotion to make decisions.  

Punitive damages, in particular, are believed by some to be subjective in nature and 

driven by emotions such as anger and sympathy. One legal scholar noted, “After being 

instructed to set aside emotion, bias, and prejudice, juries are bombarded with arguments 

that are based almost exclusively on emotion, bias and prejudice” (Olson, 1989). While 

many argue that emotions influence juror decisions, few studies have examined how 
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emotions influence decisions. This study focused on how the display of different 

emotions during witness testimony influenced decision -making in the legal context.  

 Previous research has identified factors important to damage award decisions.  

Three categories of predictor and/or influential variables include: (1) demographic 

characteristics of the jurors, (2) attitudes or beliefs held by individual jurors, and (3) case 

specific information related to the type of civil verdict decision. The present study 

incorporated these factors in a model designed to illustrate how affect control theory can 

be applied to the civil situation to understand how jurors define the situation and 

ultimately arrive at a civil trial verdict.   

 Earlier research focused on demographic characteristics of the jurors and the 

types of decisions jurors possessing certain demographic characteristics were likely to 

make.  Reliance solely on demographic characteristics is reminiscent of attorney folklore 

suggesting that an experienced trial attorney “just knows” what type of juror would be 

most receptive to his or her case and/or his or her client. Precedent set by case law 

(Batson v. Kentucky, 1989, JEB v. Alabama, 1994, Edmonson v Leeville Concrete Co., 

1991) has limited an attorney’s use of juror strikes based only upon certain demographic 

characteristics of individual jurors. Later studies focused more on the attitudes and beliefs 

that individual jurors held about the court system. It was determined that attitudes and 

beliefs could better predict voting patterns than demographics alone (Strier, 1999). More 

recently, studies specifically examining juror-determined damage awards have focused 

on case specific information related to the different types of decisions involved in civil 

cases (e.g. compensatory damages and punitive damage determinations) (see Robennolt, 

1998;Carpenter, 2001). 
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 Affect control theory (ACT) has previously been applied to the criminal situation 

as a means to understand what predicts or determines a juror’s situational construct or 

cognitive picture of the situation involved in the trial (Tsoudis, 1995). The present study 

will attempt to extend this work from the criminal situation to the situation of a civil trial.  

The primary purpose of this study is to test whether affect control theory can aid in 

understanding how jurors determine civil damage awards.   

The first section of this study presents a discussion of concepts necessary to 

understanding civil justice and a review of the literature on punitive damage awards 

(Chapter 2). Chapter 3 introduces affect control theory and the situational construct as a 

theoretical explanation for jury decisions of damage awards. Chapter 4 describes the 

methods used to test the effectiveness of affect control theory to predict damage awards.  

The findings from the data collection are presented and discussed in Chapters 5-7.  

Finally, Chapters 9 and 10 provide a summary of study findings and suggest implications 

of these findings.   
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CHAPTER 2 
 

DAMAGE AWARDS: A REVIEW OF THE LITERATURE 
 

 
 

Laypersons are likely to be at least somewhat familiar with the concepts and 

procedures of criminal trials. Civil trials, however, often lack the dramatic appeal of 

criminal trials. Presented below is a brief overview of concepts necessary to 

understanding the core elements of civil law. This is followed by a review of factors 

identified in the literature as important determinants of jury decision-making.   

Concepts of Civil Justice 

American trial courts are divided into two categories: (1) courts that hear criminal 

matters and (2) courts that hear civil matters.  The categories of criminal law and civil 

law are similar in that two adversarial sides meet in a formal court of law to decide a 

legal matter. A number of differences exist, however, between criminal law and civil law. 

Criminal courts are concerned with offenses committed against society (e.g. murder, 

rape, burglary) whereas civil courts regulate non-criminal relationships between private 

persons (e.g. divorce, negligence, and contractual obligations). In a criminal case, the 

“prosecutor” is an attorney for the government who charges the “defendant” with a crime. 

The criminal defendant either retains (and thus pays for) his or her own attorney or is 

appointed an attorney by the court (if the defendant cannot afford counsel). In a civil 

case, the “plaintiff” is a private person or corporation who claims to have been wronged 

or harmed in some way by the “defendant.” In most civil cases, both the plaintiff and the 

defendant retain private counsel to represent their interests in court. Some plaintiffs’ 
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attorneys accept cases on “contingency” wherein the attorney agrees to work at no cost 

unless the plaintiff prevails.  In contingency cases, the plaintiff’s attorney shares in some 

predetermined portion of the damage award if rendered by the jury. Criminal defendants 

found “guilty” of a crime are subject to criminal punishment by the government (e.g. 

prison or probation). Civil defendants found “liable” (responsible or to blame) for the 

harm to the plaintiff and are subject to damage awards payable directly to the plaintiff.   

Types of Civil Damage Awards 

Damage awards in civil cases are generally divided into two types: (1) 

compensatory damages and (2) punitive damages. “Compensatory damages” are monies 

paid by the defendant to the plaintiff in order to restore the plaintiff to “whole” or some 

pre-injury state. Compensatory damages include economic damages such as medical bills 

and lost wages, as well as non-economic damages, such as pain and suffering. In cases 

where the civil defendant is found to have intentionally injured the plaintiff or in cases 

where the defendant’s conduct is determined to reflect “malice” or disregard for the 

rights or interests of the plaintiff, the plaintiff may request “punitive damages.” Punitive 

damages are damages above and beyond the limits of compensatory damages (Owen, 

1994). While punitive damages are awarded to the plaintiff, they are intended to punish 

the defendant for outrageous civil misconduct.   

In criminal courts, capital punishment is reserved for the most horrendous 

criminal offenses, whereas in civil courts, punitive damages are reserved for the most 

atrocious instances of civil misconduct. Like capital criminal cases, special standards 

must be met before a civil defendant is subject to punitive damages. In all criminal cases, 

jurors must find the defendant guilty “beyond a reasonable doubt.” The standard of proof 
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used in civil trials is not as strict as that used in criminal trials. In most cases, this 

standard is simply a “preponderance of the evidence.” The Texas Pattern Jury Charge 

defines “preponderance of the evidence” to mean “the greater weight and degree of 

credible evidence admitted in this case.” While “preponderance of the evidence” is a 

subjective measure, it is generally understood to mean that the jury must find more 

evidence in favor of the plaintiff before awarding a judgment for the plaintiff. If more 

evidence is found in favor of the defendant, the judgment or decision is in favor of the 

defense.   

When considering punitive damages, some states (including Texas) require a 

higher standard of proof. Jurors are asked to find “clear and convincing evidence” that 

harm to a plaintiff resulted from malice on the part of the defendant before awarding 

punitive damages to the plaintiff. “Clear and convincing” evidence means “the measure 

of degree of proof produces a firm belief or conviction of the truth of the allegations 

sought to be established” (Texas Pattern Jury Charge). Thus, “clear and convincing” is a 

stricter standard of proof jurors must use when determining whether the conduct of the 

defendant warrants a punitive verdict. 

In criminal trials in which the prosecution seeks the death penalty, the court gives 

the jury the discretion to decide whether the defendant’s criminal behavior warrants 

punishment by death. In civil trials in which the plaintiff seeks punitive damages, the jury 

is also afforded discretion in the decision of whether the defendant’s misconduct 

necessitates punishment in the form of punitive damages. 
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Purpose of Punitive Damage Awards 

 Punitive damage awards are predicated on the conduct of the civil defendant.  

Specifically, that conduct must be characterized as malicious, willful, wanton, 

oppressive, or outrageous in order for the jury to award punitive damages. The literature 

suggests five categorical purposes for which punitive damages are intended. These 

include: (1) retribution, (2) deterrence, (3) compensation, (4) private law enforcement, (5) 

and social control (Robbennolt, 2002 & 1998;, Pohlman, 1996; Owen, 1994; Rustad & 

Koenig, 1993; Galanter & Luban, 1993; Ausness, 1985). These purposes are briefly 

discussed below.     

Retribution 

Retribution is one of the most commonly cited justifications for punitive damages 

(Horowitz & Bordens, 1990; Ownen, 1994; Cather, Green, Durham; 1996). A theory of 

retribution supports punishment as a means by which society should vent anger and exact 

vengeance on wrongdoers. Retribution theory is backward looking in that proponents 

view punishment as consequences ensuring actors pay for past misconduct. In other 

words, retributive justice holds that when a wrongdoer engages in what society considers 

truly outrageous or unconscionable behavior that results in injury to another person, the 

wrongdoer must suffer for committing the egregious act.   

Criminal law is typically the medium through which retribution is exacted.  

Punitive damages are commonly criticized for their “quasi-criminal” quality (Owen, 

1994). Once caught, the criminal thief is not dismissed should he decide to return stolen 

booty.  Instead, he must pay a price in the form of a fine or a period of incarceration for 

taking possession of that which was not rightfully his. Similar reasoning can be made in 
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civil law.  In cases in which the civil defendant engages in outrageous misconduct, he 

must be held accountable for that behavior. As Owen (1994) noted, “Punitive damages, 

thus have an important retributive role in serving to force flagrant offenders to repay their 

“debts” to- and to restore the equality of – both their victims and society” (pg. 376-377). 

Deterrence 

Deterrence is the other most commonly noted reason to allow punitive damages 

(Galanter & Luban, 1993; Robbennolt, 1998). Deterrence serves two goals in both 

criminal and civil justice. These purposes include: (1) to deter the wrongdoer from 

similar conduct in the future (specific deterrence) and (2) to deter other potential 

wrongdoers from engaging in harmful misconduct (general deterrence). Deterrence is 

achieved when an actor chooses not to engage in prohibited behavior because she fears 

the threat of legal punishment (Robbenolt, 1998). For civil deterrence to be achieved, the 

price tag (e.g. punitive damage judgment) associated with the morally outrageous 

behavior must be high enough to make the uncertainly of detection and accountability an 

unattractive option (Galanter & Luban, 1993).   

Compensation 

While retribution and deterrence are the most often cited purposes of punitive 

damage awards in civil justice, additional compensation was one of the earliest 

justifications for punitive damages in civil cases. Under most circumstances, 

compensatory damages are meant to compensate the plaintiff for harm incurred due to the 

misconduct of the defendant. In most states, compensatory damages include payments for 

medical bills, lost wages, and pain and suffering. Some losses suffered by plaintiffs do 

not fall under the traditional blanket of compensatory liability. These may include: (1) 
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losses that are incompensatable (e.g. diminished heart capacity, loss of limb), (2) losses 

difficult or impossible to prove (e.g. lost interpersonal relationships, missed 

opportunities), and (3) losses associated with the cost of initiating a lawsuit (Robbennolt, 

1998; Owen, 1994; Rustad & Koenig, 1993; Ausness, 1985).  It is estimated that 

plaintiffs spend as much as one third of recovered damages on attorneys’ fees alone. In 

some cases, failure to award punitive damages to the injured party may leave the plaintiff 

in worse financial conditions than before the injury (Ausness, 1985). 

Private Law Enforcement 

Some commentators have argued that encouraging citizens to take the role of 

“private attorney general” in bringing wrongdoers to justice provides additional 

justification for punitive damage awards (Owen, 1994; Rustad & Koenig, 1993). While 

some critics find the “windfall” of punitive damages objectionable, others claim punitive 

damages are a common law remedy to a gap in the criminal law (Rustad & Koenig, 

1993). Simply stated, if civil acts were criminalized, the state would have to prosecute the 

cases and taxpayers would incur the expense of the trials; however, if a “private 

prosecutor” (e.g. plaintiff) brings the case to court and is rewarded by a “private fine” 

(e.g. punitive damage award) for his “public service” in holding the wrongdoer 

responsible for misconduct, society saves the money criminalization would certainly 

bring about (Owen, 1994).   

Social Control 

Like the deterrence rationale, the social control rationale sends a message to both 

the individual wrongdoer and society at large as to the boundaries of behavior that will be 

legally tolerable. Social control identifies two important relationships between individual 
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rights and those who challenge the importance of individual rights. First, social control-

motivated justifications of punitive damages identify a correlation between the legally 

protected rights of the plaintiff and the legally proscribed duty of the defendant to respect 

those rights. Second, social control gives importance to the rights of the plaintiff to be 

protected from invasions to a given right and attaches condemnation of society to flagrant 

misconduct by the defendant (Owen, 1994). Furthermore, social control defines the 

boundaries between the cost of doing business and egregious misconduct that will not be 

tolerated. Sensationalized punitive verdicts publicly educate, define boundaries, and issue 

normative guidelines for society at large. 

Size and Incidence of Punitive Damage Awards 

 It is reasonable to expect that many prospective civil jurors obtain their 

knowledge about damage awards from the media. Both unusual circumstances and 

unusually large verdicts are newsworthy and often garner public attention. Unusual 

circumstances include cases such as the New Mexico woman awarded $2.7 million in 

punitive damages after she was burned by a cup of McDonald’s hot coffee and the 

Alabama doctor awarded $4 million in punitive damages when BMW was found liable of 

fraud for concealing a pre-sale paint job. Unusually large verdicts include multi-billion 

dollar punitive awards such as: a $3 billion dollar verdict against Philip Morris awarded 

by a California jury, a $3.42 billion award against Exxon-Mobil awarded by an Alabama 

jury, and a $145 billion verdict against the “Big Five” tobacco companies awarded by a 

Florida jury (Murphy, 2001). Such extreme cases, however, do not provide an accurate 

descriptive profile of most cases involving punitive damages.   
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Several studies have attempted to provide a more realistic account of punitive 

damage awards in the courts of civil justice (Peterson et al., 1987; Daniels & Martin, 

1990; U.S. GOA, 1989; Landes & Prosner, 1986; Rustad, 1991). Common denominators 

echoed throughout all the studies include: punitive damages are rarely awarded in civil 

litigation; when awards are realized the monetary amounts are rarely extreme; and in 

circumstances where punitive damages are awarded, many plaintiffs never collect the 

sum suggested by the original trial jury (Robbennolt, 1998).   

Incidence of Punitive Damage Awards 

Civil jury trials are relatively rare events. While scores of civil lawsuits are 

initiated each year, only about 1% of cases in the state system and 2% of cases in the 

federal system conclude with a civil jury verdict (Landsman, 1999).  The cases that are 

decided by a trial jury are not a representative sample of the population of civil lawsuits.  

Instead, the cases that are decided by juries typically involve cases in which there is equal 

evidence in favor of both plaintiff and defendant or in cases in which one or both litigants 

are either unable or unwilling to truthfully address the weight of the evidence for their 

case (Devine et al., 2000).  

Saks (1992) traced 1000 civil grievances through the legal system in order to 

assess the means by which each was addressed. Of the original 1,000 grievances in which 

an injury was documented, in only 718 was the injury brought to the attention of the 

wrongdoer. The parties themselves resolved more than half of the grievances. Only about 

10% of grievances were taken to an attorney. And finally, only 50 (5%) were filed as 

cases for civil litigation.  Unfortunately, Saks’s research did not follow the cases through 

civil litigation to determine the percentage of cases that resulted in a civil jury verdict. It 
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can be reasonably assumed, however, that this number is less than 5% of the total 1,000.  

Parties can and do reach settlement decisions after the case is formally filed.   

Size of Punitive Damage Awards 

  Reliance solely on the media’s account of punitive damage awards may cause 

some potential jurors to believe that “large, even multi-million dollar, punitive damage 

awards are routine” (Daniels & Martin, 1990 p.19). Empirical studies of civil damage 

awards paint a very different picture.   

A group of researchers from RAND’s institute for civil justice identified an 

increase in the mean civil damage award but a decrease in the median civil damage 

award. The very few exceptionally large awards have skewed the statistical analysis of 

damage awards making it appear that large awards on the average have increased 

(Peterson et al., 1987). Researchers from the U.S. GAO (1989) identified a correlation 

between the size of compensatory damage awards and the size of punitive damage 

awards. The mean ($1.3 million) and the median ($400,000) punitive damage awards 

were only moderately larger than the mean ($906,000) and median ($375,000) 

compensatory damage awards. While opponents of punitive damages are quick to accuse 

juries hearing cases concerning product liability and medical malpractice of outrageous 

punitive damage awards, Daniels and Martin (1990) find “no upward trend, or trend of 

any kind” (p. 57). Furthermore, Rustad (1991) found that when asbestos cases were 

excluded from analysis, punitive damage awards in products liability cases were actually 

decreasing.   
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Post Trial Reductions 

The McDonald’s hot coffee case received front page attention regarding the $2.7 

million verdict rendered by the original trial jury. The judge’s post trial reduction, 

however, reducing the punitive damage award to $480,000 did not receive the same 

attention (Murphy, 2001). 

Studies that examined post trial reductions of punitive damage awards report that 

awards were routinely reduced post verdict (Robbennolt, 1998). Because the media 

publicizes extraordinary damage awards, many people believe that plaintiffs receive 

payment in full. Landes and Prosner (1986) found a substantial rate of post trial 

reductions in punitive damage cases. Another study indicated that post-trial reductions 

were found to occur in half of the cases in which punitive damages were awarded 

(Peterson et al., 1987).   

Punitive damage awards may be reduced post verdict for several reasons. First, 

judges, plaintiffs, and defendants hold different opinions as to whether punitive damages 

were properly awarded by the jury. Defendants often feel the award is too high, plaintiffs 

feel the award is just, and judges provided little guidance in terms of assessing the 

“reasonableness” of the award determined by the original trial jury (Robbennolt, 1998; 

Galanter & Luban, 1992; Rustad, 1992; Peterson et al., 1987). 

Second, punitive damage awards may be influenced by issues of bias and 

passions. One of the few comments on reduction of punitive damages issued by the 

Supreme Court stated, “a jury award may not be upheld if it was the product of bias or 

passions” (Browning-Ferring Industries v. Kelco Disposal, Inc., 1989, pg. 2921).  
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Because punitive damages are a sign of the jurors’ outrage, the defendant regularly 

accuses the jury of exercising such passions in the determination of punitive damages.   

Third, the standards and guidelines jurors must consider in awarding punitive 

damages are much fuzzier than are the determinants of compensatory damages.  

Compensatory damages are more easily quantified than are punitive damages. The 

greater the injury and suffering, the more compensatory damages that are necessary to 

return the plaintiff to whole. Punitive damage determinations, however, focus on a 

subjective measure of the cruelty of the defendant’s misconduct, and a dollar amount that 

is assessed to reflect punishment for such behavior. Further complicating matters, while 

punitive damages are intended to punish the defendant, damages are paid to the plaintiff.  

It may be difficult for some jurors to justify a monetary “windfall” to the plaintiff in 

making decisions about punishing the defendant. The specific dollar amount assigned to a 

measure of cruelty is often a central topic on appeal. Defendants almost always appeal 

punitive damage verdicts. Defendants are often willing to gamble legal fees associated 

with an appeal in hopes of a reduced verdict. Plaintiffs, on the other hand, will often 

accept reduced damages to circumvent the uncertainty of judicial rulings that may further 

reduce the award (Peterson et al., 1987).   

Demographic Predictors of Jury Decision- Making 

Early researchers in the field of jury studies attempted to create a demographic 

profile of jurors who would behave in predictable ways under given circumstances. For 

the most part, these types of demographic profiles have been abandoned in favor of the 

case-specific approach. Studies that support demographic contentions seem to be 
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reminiscent of stereotypical attorney folklore with regard to how to select “good” versus 

“bad” jurors.   

Previous studies investigating demographic variables such as sex, age, income, 

education, religion, and race have shown that individual demographic characteristics of 

particular jurors are generally poor predictors of the ultimate jury verdict (Goodman, 

Loftus, & Greene, 1990; Updike & Shaw, 1995). The demographic variables of race and 

sex, however, were found to hold more predictive power, but only when the case facts 

were specifically focused on issues such as sexual assault, domestic violence, or a 

minority group defendant (Crowley, O'Callaghan, & Ball, 1994; Gowan & Zimmerman, 

1996; Greenwald, Tomkins, Kenning, & Zavodny, 1990; Pfeifer & Ogloff, 

1991).Furthermore, evidence suggests that demographic characteristics of legal actors 

(judge, attorney, and defendant) may also be important to juror decision-making (Huss, 

2001). 

Legal precedent restricts a criminal attorney’s ability to exclude jurors 

systematically during voir dire (jury selection) solely on the basis of race (Batson v 

Kentucky, 1989). Batson was later extended to also include systematic exclusions based 

on gender (J.E.B. v. Alabama, 1994). Systematic exclusions based on race was extended 

to apply to jury selection in civil cases (see Edmonson v. Leesville Concrete Company, 

1991).   

Attitudes and Knowledge of Damage Awards  

Recent research suggests that attitudes, in general, have been found to be more 

predictive than demographic information alone (Strier, 1999). Socio-legal research has 

attempted to uncover attitudinal predictors associated with juror decision-making. Two 
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specific kinds of juror attitudes and knowledge will be discussed below, including: (1) 

attitudes toward civil litigation and (2) juror knowledge about punitive damages. 

Attitudes Toward Civil Litigation 

  Knowledge about juror attitudes toward the civil litigation system has been 

found to be useful in predicting and understanding juror-determined damage awards.  

More specifically, juror attitudes toward the legal system may influence first the decision 

of whether to award punitive damages and second the size of punitive damage awards if 

punitive damages are deemed necessary.   

Hans and Lofquist (1994, 1992) investigated the prevalence of what they labeled 

“litigation crisis” attitudes among jurors who served on actual civil trials. Individuals 

with litigation crisis attitudes were described as believing “that the civil justice system is 

in trouble” (Hans and Lofquist, 1994, p. 183). For example, individuals with high 

litigation crisis scores were more likely to agree with statements such as: far too many 

frivolous lawsuits are filed today; the number of lawsuits today indicates that our society 

is breaking down; and people are quick to sue instead of working out problems in another 

way. Jurors who believed more strongly a litigation crisis existed were more likely to 

award smaller damage awards (Hans and Lofquist, 1994). Robbennot (1998) found that 

litigation crisis attitudes were more often correlated with punitive damage awards than 

compensatory damage awards. 

Juror Knowledge about Punitive Damages 

 Previous studies on jury decision-making found that mock jurors often believe 

punitive damages are larger in size and more common than what is shown with verdict 

statistics (Robbennolt, 2002). Research funded by the Bureau of Justice Statistics 
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collected case data from state general jurisdictional trial courts in 45 of the 75 most 

populous counties. Results indicated that only 8% of jury awards exceeded one million 

dollars.  Furthermore, punitive damages were only awarded in 6% of cases in which 

monetary damage verdicts were issued (Ostrom et al., 1996).   

While this profile of punitive damages put forth by Ostrom and colleagues 

estimates both the incidence and size of punitive damage awards to be relatively modest, 

a number of subsequent studies have shown that jurors may not be aware of the reality of 

punitive damage awards. For example, Goodman, Green, and Loftus (1989) found that 

11% of their sample of juror eligible citizens estimated that 50% or more of plaintiffs 

receive jury awards of more than $1 million. Robbenolt (1998) found that jury eligible 

citizens estimated that over 30% of jury awards were greater than $1 million and that 

almost half of jury verdicts included a punitive damage award. These findings suggest 

that jurors who estimate a higher incidence and size of punitive damage awards may be 

more willing to award punitive damages and more willing to assign a higher numeric 

value to those awards because they perceive such decisions to be the norm.   

Legal Factors Important to Punitive Damage Determinations 

The United States Supreme Court has considered the constitutionality of 

punitive damages five different times since 1989 (See Browning-Ferris Industries (BFI) 

v. Kelco Disposal Inc., 1989; Pacific Mutual Life Insurance Co. v. Halslip, 1991; TXO 

Corp. v. Alliance Resources Corp., 1993; Honda Motor Company v. Oberg, 1994; and 

BMW of North America v. Gore, 1996). While the Court’s decisions give only minimal 

guidance to both trial and appellate judges, several factors have been noted as important 

to the determination of punitive damages. Of the five cases concerning the 



 19

constitutionality of punitive damages heard by the highest court, in only one case (BMW 

of North America v. Gore, 1996) did the Court find awards of punitive damages to be 

unconstitutional. A number of commentators (and at least one dissenting justice) have 

voiced disappointment at the Court’s failure to establish clear guidelines and standards 

for the imposition of punitive damages and the numerical value of punitive damage 

awards. 

Much of the research on factors influencing damage awards considers those 

factors believed to influence compensatory damage awards (Robbennolt, 1998). Few 

studies, however, focus specifically upon those factors unique to punitive damage awards 

(See Robbennolt, 1998; Robbennolt, 2000; Abraham & Jeffries, 1989). Nonetheless, the 

courts and other legal scholars have identified several factors believed to be relevant to 

decisions about punitive damages. These include: (1) reprehensibility of the defendant’s 

conduct, (2) the seriousness of the harm caused to the plaintiff, (3) the wealth of the 

defendant, and (4) the individual attitudes and dispositional characteristics of the 

decision-makers themselves. Consequently, those four factors receive closer attention in 

this study and are defined below. 

Reprehensibility 

 Reprehensibility of the defendant’s conduct is a factor often mentioned as 

relevant to the decisions about whether punitive damages should be awarded and the 

amount of those damages (Owen, 1994; Robbennolt, 1998). Because punitive damage 

awards are intended to punish the defendant, they are usually restricted to cases in which 

the defendant’s conduct is found to be “outrageous, because of the defendant’s evil 

motive or his reckless indifference to the rights of others” (Restatement (Second) of 
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Torts, §908). Punitive damage awards represent the most severe type of civil reprimand 

conferred on a civil defendant. In order for such a judgment to hold, there “must be 

circumstances of aggravation or outrage, such as spite or ‘malice,’ a fraudulent or evil 

motive on the part of the defendant, or such a conscious and deliberate disregard of the 

interest of others that the conduct may be called willful or wanton” (Prosser & Keeton, 

1984, p. 9-10).   

One of the few guidelines the Court issued in BMW of North America v. Gore 

(1996) addressed the issue of reprehensibility of the defendant’s conduct. The court 

found that the degree of reprehensibility concerning the defendant’s conduct was 

“[p]erhaps the most important indicium of the reasonableness of a punitive damage 

award”. Furthermore, reprehensibility was found to be an important qualifier because it 

reflects the “enormity” of the defendant’s misconduct.  

Empirical research has identified a correlation between the reprehensibility of the 

defendant’s conduct and the amount of damages awarded by study participants in an 

experimental setting. Horowitz and Bordens (1990) found that while reprehensibility of 

the defendant’s conduct was not correlated with compensatory damages, reprehensibility 

was found to be significantly correlated with punitive damages. Similarly, Cather, 

Greene, and Durham (1996) and Carpenter (2001) found that higher damage awards were 

associated with higher levels of reprehensible conduct.   

Injury Severity 

  The severity of harm or injury to the plaintiff often influences the monetary value 

of the award to the plaintiff in civil cases (Bovbjerg, Sloan, Dor & Hsieh, 1991, Cather et 

al., 1996, Robbennolt, 1998). This relationship is both expected and in agreement with 
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the nature of the law concerning compensatory damages. The purpose of compensatory 

damages, of course, is to compensate plaintiffs for harm resulting from the defendant’s 

misconduct; thus severity of harm to the plaintiff is theoretically addressed by 

compensatory damages. It is expected that the more severe the harm to the plaintiff, the 

greater the compensatory damages. This is because greater harm is normally correlated 

with higher medical bills, greater amounts of lost wages, and more intense pain and 

suffering. The amount of compensatory damages should increase as the severity or the 

harm to the plaintiff increases. Socio-legal research has demonstrated such a relationship 

(Bovbjerb et al., 1991, Robbennolt, 1998, Carpenter, 2001).   

Bovbjerb et al. (1991) reported a positive correlation between compensatory damage 

awards and injury severity, such that high compensatory damage awards were associated 

with plaintiffs suffering the most severe injuries whereas lower compensatory awards 

were associated with plaintiffs with less severe injuries. Both Robbennolt (1998) and 

Carpenter (2001) reported similar findings in establishing a positive relationship between 

injury severity and compensatory damage amount.    

The nature of the relationship between punitive damages and severity of harm is 

considerably more intricate. While the purpose of compensatory damages is to 

compensate and “make whole” the plaintiff for injuries suffered due to the misconduct of 

the defendant, punitive damages are meant to punish and deter the defendant and others 

from committing future deeds of misconduct. A number of commentators have argued 

that punitive damages should be scaled only to the reprehensibility of the defendant’s 

conduct and not to the severity of harm to the plaintiff (Galanter & Luban, 1993). Even 

so, the Supreme Court concluded that a reasonable relationship between punitive 
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damages and compensatory damages is an important factor to be considered in reviewing 

punitive damage verdicts (TXO Production Corp. v. Alliance Resources Corp., 1993).  

This ruling legitimates considerations of the intensity of the injury to the plaintiff.  

Research has shown that damage awards, in general, increase as the injury to the 

plaintiff becomes more severe. Several studies (Taragin, Willett, Wilczek, Trout, & 

Carson, 1992; Peterson, 1984; Wissler, Evans, Hart, Morry, & Saks 1997, Robbennolt, 

1998, Carpenter, 2001) have suggested a correlation between compensatory damage 

awards and severity of injury. Very few studies, however, have specifically considered 

injury severity and punitive damage awards (Robbenolt, 1998, Carpenter, 2001).  

Robbenolt (1998) found a significant relationship between injury severity and both 

compensatory and punitive damages. Carpenter (2001), however, found that while injury 

severity did significantly influence both economic (lost wages, medical bills) and non-

economic (pain and suffering) compensatory damage awards, severity did not exhibit an 

effect on punitive damage award determinations.   

The mixed findings may be attributed to differences in study design. In Robbenolt’s 

(1998) study, mock jurors were informed that a previous jury had already found the 

defendant liable for misconduct and were instructed to determine only a non-economic 

(pain and suffering) compensatory damage award and a monetary value, if any, for 

punitive damages. In Carpenter’s (2001) study, jurors were asked to determine 

compensatory damage awards in each of three categories (medical bills, lost wages, and 

pain and suffering) and the monetary value for the punitive award, if any.   

When deciding economic damages such as medical expenses, previous salary of the 

plaintiff, and the amount of time the plaintiff will be unable to work, jurors are provided 
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with explicit information as to the amount of money necessary to return the plaintiff to 

“whole.” The compensatory damage category of pain and suffering generally lacks such 

direction.  Assessment of a monetary value on the subjective notion of “pain and 

suffering” is often a difficult task (Carpenter, 2001). Punitive damages are similarly 

abstract in nature. Assessment of a monetary value on the subjective notion of 

“punishment” is a similarly difficult task. In situations in which the information provided 

is ambiguous, jurors are likely to seek out additional cues in the situation to decrease 

ambiguity to and aid in decision-making.  

While considerations of severity of harm are appropriate during compensatory 

damage determinations in order to fully compensate an injured plaintiff, severity of harm 

may also be appropriate as a means to assess the reprehensibility of the defendant’s 

conduct. In punitive damage considerations, severity of harm may be considered as jurors 

determine the degree to which an actor would normally be expected to foresee that his or 

her behavior would result in harm to another individual.  

Wealth of the Defendant 

The wealth of the defendant should not influence compensatory damage awards 

because damage amounts focus on the plaintiff’s losses and the amount of monetary 

compensation necessary to make the plaintiff “whole” again. Punitive damages, however, 

have an entirely different focus (Devine et al., 2000). When making decisions about the 

amount of money necessary to punish a given defendant, the Court has found the 

“financial position” of the defendant to be a relevant consideration (Pacific Mutual Life 

Insurance Co. v Haslip, TXO Production Corp. v. Alliance Resources Corp., 1993). The 

amount of monetary sanctions must be enough to bring about the intended punishment 
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goal (Simpson, 1996; Abraham & Jeffries, 1989). One commentator writes, “A police 

officer who unlawfully beats a victim may be severely punished, and other police officers 

deterred, by a punitive award of $5,000. A multibillion dollar corporation may not even 

notice such an award” (Eisenberg et al., 1997 p. 628). 

 Few studies have focused specifically upon punitive damage determinations and 

the defendant’s financial position. Unlike compensatory damages, the defendant’s wealth 

should influence decisions about punitive damages. For the punishment goal of punitive 

damages to be effective, the punitive damage award must be scaled in some relation to 

the defendant’s wealth.   

One study that did consider the wealth of the defendant in relation to juror-

determined punitive damages found that while the defendant’s wealth did not 

significantly affect juror-determined compensatory damage awards, the defendant’s 

wealth did significantly influence juror-determined punitive damage awards (Robbennolt, 

1998). This suggests that mock jurors in this study were able to make a distinction 

between the purposes of compensatory damages and punitive damages as mock jurors did 

not use information about the defendant’s wealth in making compensatory damage 

decisions but did use information about the defendant’s wealth in determining punitive 

damage decisions.   

Summary 

While compensatory damages are intended to compensate the plaintiff for injuries 

suffered by the plaintiff’s misconduct, punitive damages are intended to punish the 

defendant for willful and malicious misconduct. Because the exceptional cases receive 

the lion’s share of media attention, the public may believe that punitive damages are 
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frequently awarded and that punitive damage awards involve extremely high sums of 

money. Empirical studies (see Peterson et al, 1987; Daniels & Martin, 1990), however, 

report that punitive damages are rarely awarded and when they are awarded, much more 

modest than generally believed.   

Studies examining juror determined damage awards have identified several 

factors believed to influence civil damage awards. These include: demographic 

characteristics of individual jurors, attitudes and beliefs of individual jurors, and case 

specific facts. The following chapter introduces the theoretical framework that will be 

utilized in examining how jurors determine damage awards. This includes a discussion of 

affect control theory (Heise, 1979) and the “situational construct” (Dunning, 1986).   
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                                                  CHAPTER 3 

AFFECT CONTROL THEORY 

 

 

W. I. Thomas (1921) defined the definition of the situation as a “stage of 

examination and deliberation (p. 41)” that precedes social action. The definition of the 

situation is what people use during social interaction to obtain some sense of what is 

expected of them and what to expect of others. The process of forming a definition of the 

situation, however, is not a straightforward matter of identifying objective facts readily 

apparent to all people. Instead, the definition of the situation is both highly suggestive 

and open to negotiation.  In many circumstances, people make up definitions, as they go 

along, by interpreting various cues of the behavior and emotions of others. The ways in 

which these cues are interpreted have less to do with objective facts of the situation and 

more to do with the individual constructions formulated by the people involved in the 

interaction.   

The definition of the situation is important to everyday social life (Goffman, 

1959).  Most of the sociological analyses involving definitions of the situation focus on 

the actors in social encounters. The definition of the situation is also important to social 

observers.  Observers must define the situation before making a judgment or a decision 

about a situation (Tsoudis, 1995). In everyday life, social observers must define a 

situation before making judgment decisions. Social observers are often asked to make a 

judgment or a decision about an event they did not personally witness. Before so doing, 
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the observers must define the situation for themselves from the description of the 

situation presented by the social actors directly involved in the situation. 

Consider the example of a parent who punishes her child because of the child’s 

behavior toward another child. The parent’s definition of the situation influences the level 

of punishment she selects for the child. The parent’s definition of the situation is 

influenced by inferences about her child’s behavior from the information given to her.  

The resulting definition of the situation then influences the punishment decision. The 

parent is but one of many decision-makers in society who observe social situations and 

make decisions or judgments based upon their definitions of the situation (Tsoudis, 

1995).  

The information available to social observers is often less complete than the 

information available to the interactants or social actors themselves Because social 

observers do not have first-hand information about the situation, observers must go 

beyond the information given to “fill in” missing details. A “situational construct” refers 

to the cognitive process whereby an observer makes inferences about a situation without 

complete information (Dunning, 1986, 1989; Nisbet & Ross, 1991, Ross, 1987; Griffin et 

al., 1990, Tsoudis, 1995). In forming the situational construct, social observers define the 

situation by filling in missing information to form a complete, concrete image of the 

situation. Formation of this construct allows the observer to make judgments or decisions 

about the situation (Tsoudis, 1995). 

Tsoudis (1995) posed an important question previously unanswered by literature 

on situational constructs: What predicts or determines situational constructs? Tsoudis 

suggested that affect control theory (ACT) could help to answer part of that question. 
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The following section introduces affect control theory (ACT) and describes how 

this theoretical framework might be used to understand how jurors define the situation of 

a civil trial and ultimately determine damage awards. This is followed by an outline of a 

theoretical model that integrates factors associated with ACT and factors previously 

identified as important to juror-determined damage awards for both compensatory and 

punitive damages.  

Affect Control Theory: An Explanation for Jury Decisions 

Affect control theory (ACT) focuses upon the interrelations of behavior, emotion, 

and impressions people form of others in social interaction (Heise & MacKinnon 1987).  

ACT takes Goffman’s (1959) notion of the definition of the situation and explains the 

process of how observers integrate their knowledge about the behavior of a social actor, 

the emotional display of a social actor, and their own impressions about the congruence 

or disparity between behavior and emotion in order to define a given situation.   

According to affect control theory, every social interaction is composed of three 

elementary parts including (1) the actor, (2) the behavior of the actor, and (3) the object 

or receiver of the behavior (Smith-Lovin & Tsoudis, 2000). In each social interaction, the 

actor initiates a behavior that is focused on an object or recipient. The behavior can be 

understood as an event generating emotions between those involved in an interaction.  

Emotions can manifest in a particular physical appearance (e.g. nonverbal mannerisms) 

and involve a particular temporary affective meaning for the self. The process by which 

actors convey a particular emotion to others is called an “emotional display.” The actor’s 

emotional display after a given behavior serves as a cue to observers as to the type of 

person the actor is (Heise & MacKinnon, 1987).   
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In ACT, social “identity” refers to the type of person one is judged to be by both 

self and others.  Social identity is a component of the self-concept based on the social 

statuses a person occupies. Each identity has a fundamental affective meaning that 

defines an individual’s appropriate levels of status and power in a given situation (Heise 

& MacKinnon, 1987).   

Emotions are an important part of ACT. ACT proposes that observers pay special 

attention to the emotions emitted during social interaction as a signal to either confirm or 

disconfirm the identity of a given social actor (Smith-Lovin & Tsoudis, 2000). ACT is 

based in part on Goffman’s (1959) ideas about impression management.  In the most 

basic sense, social observers expect good people to do good things and display 

“appropriate” emotions and for bad people to do bad things and display “inappropriate” 

emotions. One way social actors manage the impressions others form of them is through 

emotional displays.   

ACT suggests that observers look for congruence between behavior and 

emotional displays to indicate whether a given identity is confirmed or disconfirmed.  

Consider the following example. The observer is provided with the information that 

Person A kicked a sleeping puppy.   

 

 

Provided with only the information above, an observer may conclude that the 

actor is a cruel, mean person because one could conclude that only mean people kick 

sleeping puppies. However, observers privy to information about the emotional display of 

Person A kicked sleeping puppy 
(Actor) (Negative Behavior) (Object, receiver of behavior) 
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the actor may very well reach different conclusions. If an observer viewed the exact same 

behavior accompanied by an emotion perceived to be sad or remorseful, the observer 

would infer that the actor has an essentially positive identity because the actor’s 

emotional display would indicate that the actor was disturbed by his or her negative act.  

The emotional display of the actor might even cause the observer to believe that the 

behavior of kicking the puppy was accidental. In the alternative, if the actor displayed an 

emotion of happiness or indifference upon kicking the puppy, the observer would infer 

that the actor has a negative identity and is essentially a cruel, mean person.   

A series of experimental studies have been conducted (Robinson et al, 1994; 

Tsoudis & Smith-Lovin, 1998; Tsoudis, 2000; Tsoudis & Smith-Lovin, 2001) linking 

emotional displays to judgments about criminal cases. Robinson and her colleagues 

(1994) established the connection between emotion and criminal identity. Smith-Lovin 

and Tsoudis (1998) extended the connection and found that the emotion of the crime 

victim as well as the perpetrator of the crime affects how observers perceive the criminal.   

Tsoudis (1995) and Tsoudis and Smith-Lovin (2001) also investigated factors that might 

reduce the role of emotion in influencing an observer’s perception of the criminal identity 

(e.g. evidence of a prior record). Tsoudis (1995) identified an important question 

unanswered by previous work: What predicts or determines an individual’s definition of 

the situation in a given situation?  Tsoudis used affect control theory as a theoretical 

rational in explaining why observers develop the constructs they do in the situation of a 

criminal trial.   

 Much of the previous work on juror decision-making has identified factors 

believed to influence juror decisions. For example, early studies examined decisions 
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based on the demographic characteristics of individual jurors. Later, individual juror 

attitudes and beliefs were used to understand juror decisions. More recently, factors 

related to expectations of the legal system (such as reprehensibility of the defendant’s 

misconduct, severity of the harm to the plaintiff, and the wealth of the defendant) were 

used to understand juror decisions. Affect control theory has been applied to decisions 

made by criminal jurors but never to the decisions of civil jurors. ACT is unique in that 

through this theoretical framework interrelations among predictors can be exposed to 

show how each predictor influences not only the ultimate decision but also other 

predictors.   

The following discussion is modeled after past research that applied ACT to the 

criminal situation (Tsoudis, 1995; Smith-Lovin and Tsoudis, 2001). What follows is an 

outline of past research and propositions for the present study.   

Figure 1 illustrates the relationships among the theoretical concepts.  The paths 

are labeled according to the propositions stated below.  The overall model effects are 

expected to vary according to decision type.  Two types of damage awards were 

considered: compensatory damage awards and punitive damage awards (Figure 1). 

The Influence of Emotion on Impression Formations 

The type of emotion displayed during the testimony phase of civil litigation serves 

as a signal to the jurors as to whether the defendant’s misconduct confirms or disconfirms 

the defendant’s identity.  According to ACT, observers expect an actor with a positive 

identity to feel bad for engaging in negative behavior.  Consider the following situation. 

 

Civil Defendant testifies about alleged misconduct against the plaintiff. 
(Actor) (Negative Behavior) (Object, receiver of behavior) 

 



 32

 
 
Figure 1. Proposed Theoretical Model 
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A remorseful emotional display by the defendant is a signal to observers of a 

disconfirmation of a negative identity. The defendant is able to salvage a positive identity 

because the misconduct is perceived by observers to be uncharacteristic of this person.  

If, however, the defendant were to display an apathetic emotion, this signals to the jury 

that the defendant possesses a negative identity. 

In the second situation, in which the defendant’s emotion is apathetic, the 

misconduct is perceived to be characteristic of persons that possess negative identities 

and confirms that the defendant is indeed an unscrupulous person responsible for 

misconduct in this situation and probably other situations (Smith-Lovin & Tsoudis, 

2000). In sum, social observers use emotion displays to confirm or disconfirm an actor’s 

identity.   

ACT proposes that once an identity is established, this allows observers to make 

inferences about past and future behaviors of a given actor. According to ACT, in the 

situation of a civil trial, the emotion of indifference confirms a negative defendant 

identity. The defendant is perceived to be liable for the misconduct, thus making his 

behavior seem more intentional. Furthermore, jurors infer that because the defendant 

engaged in the behavior in the past, he is likely to continue to do so in the future.  

Implications of this process can be easily drawn in relation to damage award decisions.  

Jurors who find that the defendant is liable for civil misconduct, can be expected to award 

compensatory damages to injured plaintiffs. Furthermore, jurors who believe that the 

defendant acted intentionally may judge such conduct to be reprehensible and decide 

punitive damages are necessary to punish the defendant.   
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ACT suggests that in circumstances in which behavior fails to confirm a negative 

identity, social observers are less likely to believe that the misconduct will continue in the 

future. When a negative identity is disconfirmed, social observers may believe that the 

behavior represented a momentary lapse in judgment, judge the actor as less responsible 

for the behavior, or perhaps perceive the behavior as accidental or caused by forces 

outside the control of actor (Smith-Lovin & Tsoudis, 2000).  

Smith-Lovin and Tsoudis (2000) also considered the influence of the crime 

victim’s emotion on the formation of the criminal’s identity. It is reasonable to expect 

that the explanations provided by ACT in criminal trials also can be applied to civil trials.  

Plaintiffs who retain a positive identity are expected to display sadness (a reaction 

congruent with being harmed) after a negative behavior (civil misconduct leading to the 

plaintiff’s harm).  Social observers infer that the plaintiff with a positive identity did not 

“deserve” to be harmed and was not responsible for the harm suffered. Plaintiffs who 

express apathy, neutrality, or even happiness (a reaction incongruent with being harmed) 

after civil misconduct (negative behavior) confirm their own negative identity. Plaintiffs 

who posses a negative identity may be viewed by jurors as being partially responsible for 

what happened, deserving of what happened, or exploiting what happened to their own 

advantage. 

In sum, the more remorseful the defendant appears and the sadder the plaintiff 

appears, the more positively their identities will be viewed.  For example, a remorseful 

defendant results in a more positive defendant identity than an apathetic defendant.  

Likewise, a sad plaintiff results in a more positive identity than an apathetic plaintiff 

(Figure 1).  This suggests the following: 
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P1: Emotional displays influence perceived identity. 
  
P1a: Defendants with remorseful emotional displays will be perceived more positively 

than defendants with apathetic emotional displays.  
 
 
P1b:  Plaintiffs with sad emotional displays will be perceived more positively  
            than plaintiffs with apathetic emotional displays. 
 
 

Influence of Plaintiff Emotion on Impressions of the Defendant 

It has already been noted that ACT suggests that the plaintiff’s emotional display 

can influence the perception of the plaintiff’s identity and that the defendant’s emotional 

display can influence the perceptions of the defendant’s identity (Figure 1). ACT also 

suggests that the plaintiff’s identity can influence the defendant’s identity.  Plaintiffs with 

positive identities translate to a more negative identity for the defendant.  For example, 

defendants who harm nice plaintiffs are viewed more negatively than defendants who 

harm not so nice plaintiffs. Jurors hold plaintiffs with negative identities as more 

responsible for the harm they received and by extension, defendants receive a lesser share 

of the total responsibility of their own misconduct (Smith-Lovin & Tsoudis, 2000). 

Thus ACT suggests that the plaintiff’s identity influences the defendant’s identity 

(Figure 1).  This suggests: 

P2:  Plaintiffs with positive identities negatively influence the identity of the defendant.  
 
 

Juror’s Situational Constructs 

As noted above, “situational constructs” refer to the cognitive process whereby an 

observer makes inferences about a situation without complete information; this is also 

referred to as situational construal (Tsoudis, 1995; Dunning, 1986, 1989; Nisbet & Ross, 
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1991; Ross, 1987; Griffen et al., 1990).  Jurors develop the situational construct as they 

integrate all the evidence and testimony presented during a trial into a coherent story of 

what happened.   

In the trial situation, jurors are charged with the task of making a social judgment 

from the evidence produced in court. Because jurors do not observe the behavior first 

hand, they must cognitively integrate the testimony and evidence presented to them 

during trial into an understandable version or construct of what actually happened before 

rendering a verdict. According to Dunning (1989), the observer is an active perceiver 

who must resolve ambiguities in the definition of the situation before she can make social 

judgments. Affect control theory provides some explanation regarding how individuals 

form situational constructs from the chain of events presented during a trial (see Tsoudis, 

1995).   

A number of researchers have considered the inferential processes jurors use 

when making decisions in the criminal situation (see Pennington & Hastie, 1986; Finkel 

& Handel, 1989; Dunning, 1989; Roberts, Sargent, & Chan, 1993; Casper & Benedict, 

1993). Pennington and Hastie (1986) found that a juror’s interpretation of the crime 

influenced verdict decisions. “The Story Model” was used to explain the process whereby 

jurors transform evidence presented during trial into a narrative story or construct that 

emphasizes causal relationships between events.  In other words, jurors were found to 

create situational constructs of the events presented to them during a trial. According to 

Pennington and Hastie (1986) story construction provides a meaningful way for jurors to 

cognitively organize all the evidence introduced at trial in a manner that allowing them to 

evaluate the evidence against multiple judgment dimensions. This process of developing 
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the trial story narrative is essentially the same process as the development of a situational 

construct (Dunning, 1986, 1989 & Tsoudis, 1995).   

Tsoudis (1995) used affect control theory as a means to predict or determine 

situational constructs in the criminal situation. After reading a pre-sentence investigation 

report including statements from the criminal defendant and crime victim, college 

undergraduates where asked to assign punishment and answer questions regarding a 

criminal case. A correlation between identity and situational construct was determined.  

Thus, affect control theory provided one answer to how decision-makers resolve 

situational ambiguities in reaching a social judgment (Tsoudis, 1995). 

Affect control theory may be useful in understanding how the jurors fill in 

missing information in creating a situational construct of what happened. In the civil 

situation, the more positively the defendant is viewed, the more lenient the narrative story 

construction. In the alternative, the more negatively the defendant is viewed, the harsher 

the narrative story construction becomes, for example, a defendant’s misconduct will be 

defined by jurors as more intentional and more reprehensible based on the perception of a 

negative defendant identity (Figure 1). This suggests: 

P3: Identity influences the juror’s definition of the situation (situational construct). 
 
P3a:   Jurors who assign negative identities to the defendant will construct  
          harsher (or pro-plaintiff) situational construct than jurors who assign  
          positive identities to  the defendant.  
 
P3b:   Jurors who assign positive identities to the plaintiff will construct  
          harsher (or pro-plaintiff) situational construct than jurors who assign  
          negative identities to  the defendant. 
 

Previous research (Tsoudis, 1995, 2000; Dunning, 1989) provides empirical 

support linking the situational construct to criminal sentencing decisions. Specifically, 
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Tsoudis (1995, 2000) found that the definition of the criminal situation influenced 

sentencing decisions of study participants. Participants who filled in missing information 

using more harsh situational constructs assigned harsher criminal sentences to the 

criminal defendant.  It is reasonable to expect this same dynamic in the civil situation.  

This suggests: 

P4: Jurors who construct harsh (pro-plaintiff) situational constructs will award  
      higher damages than jurors who construct lenient (pro-defendant) situational   
      constructs.  
 
 In applying ACT to the criminal situation, Tsoudis (1995) reported that perceived 

identity influenced the situational construct and that the situational construct, in turn, 

influenced their verdict decision. Previous research has not, however, investigated the 

direct link between identity and verdict decision. According to ACT, identity could also 

be reasonably expected to directly influence the damage award decision in a civil trial.  

This suggests:  

P5: identity influences damage award. 
 
P5a: Defendants with positive identities will be associated with lower damage  
        awards than defendants with negative identities.  
 

P5b: Plaintiffs with positive identities will be associated with higher damage  
        awards than plaintiffs with negative identities. 
 
 

Influence of Reprehensibility and Severity of Harm in Impression Formation 

Tsoudis (1995, 2000) established a link between concrete information and 

criminal identity. In her work, the presence of a prior criminal record was found to 

negatively influence the criminal identity in that participants inferred a more negative 
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identity to criminal defendants with a prior criminal record and a more positive identity to 

criminal defendants without a prior criminal record.  

The criteria used in civil decision-making are somewhat different from the criteria 

used in criminal decision-making. It is reasonable to expect, however, that civil-related 

criteria would influence impressions of the civil defendant in a similar manner. The 

criteria civil jurors are instructed to utilize when making decisions differs according to 

the type of damage award requested.   

One criteria used in civil juror determined punitive damage awards is 

reprehensibility (e.g. cruelness or meanness) of the defendant’s conduct (Robbennolt, 

1998; Owen, 1994; Cather, Greene, & Durham, 1996; BMW of North America v. Gore, 

1996). Before punitive damages can be awarded, it must be established that the defendant 

acted with reprehensibility when engaging in the misconduct that lead to the plaintiff’s 

harm or injury.  When civil actions are deemed “fundamentally evil,” punitive damage 

awards become more likely. Once liability is determined in civil litigation, the identity of 

the defendant is important to subsequent decisions about whether to award punitive 

damages. ACT may help in understanding the way reprehensibility affects juror decisions 

about punitive damages. For example, a high level of reprehensibility is expected to be 

associated with a more negative identity for the defendant, while a lower level of 

reprehensibility is expected to be associated with a less negative identity (Figure 1).  This 

suggests: 

P6: When the defendant’s misconduct is characterized as highly reprehensible  
       the defendant’s identity is perceived more negatively than when the misconduct 
       is not highly reprehensible. 
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Severity of harm is a factor also believed to influence civil damage awards. It is 

reasonable to expect that when severity of harm is known to be high, the defendant’s 

identity will be judged more negatively than when the severity of harm is known to be 

low.  This suggests: 

P7: When severity of harm is known to be high, defendant identity will be  
      perceived as more negative than when injury severity is known to be low. 

 
Severity of harm to the plaintiff is a logical consideration for compensatory 

damages. Plaintiffs who suffer more profound injury most likely require higher 

compensatory damage amounts to address the nature of the harm incurred.  The purpose 

of punitive damages, however, is to punish the defendant for reprehensible conduct.  

Some have argued that punitive damage determinations should not be influenced by the 

severity of the plaintiff’s injury, but instead scaled only to the heinousness of the 

defendant’s misconduct (Galanter & Luban, 1993).  In TXO Production Corp. v. Alliance 

Resources Corp. (1993) the Supreme Court ruled that the monetary value of punitive 

damage awards should have some reasonable relationship to compensatory damage 

amounts. This decision opens the door for severity of harm to have some legally 

prescribed measure of influence on punitive damage determinations.   

The empirical research produced mixed findings about the influence of severity of 

harm to the plaintiff during punitive damage determinations (see Robbenolt, 1998 and 

Carpenter, 2001). The nature of the Court’s ruling in TXO (1993) suggests that the 

influence of severity of harm during punitive damage determinations might better be 

placed as a factor shaping the situational construct rather than directly influencing 

defendant identity.  Perhaps this consideration will provide more insight for the disparity 
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in previous findings regarding the influence of severity of harm on punitive damages.  

This suggests: 

P8: When severity of harm is known to be high, jurors will construct a harsher  
      (pro-plaintiff) situational construct than when injury severity is known to be  low.   

 
Defendant Wealth 

The wealth of the defendant is an important consideration in determinations of 

punitive damages but should not influence compensatory damage determinations. As 

mentioned previously, the Courts have ruled that the wealth of the defendant should be 

taken into account when determining the monetary sum necessary to effectively punish 

the defendant with a punitive sanction. This is because the effect of punitive damage is 

relative to the wealth of the defendant. This suggests: 

P9: The wealth of the defendant should influence only punitive damage awards  
        such that wealthy defendants will be awarded higher punitive damage  
        verdicts than will less wealthy defendants. 
 
 

Juror Attitudes Toward Civil Litigation 

Knowledge about juror attitudes toward the civil litigation system has been found 

to be useful in predicting and understanding juror determined damage awards. Hans and 

Lofquist (1994, 1992) investigated the prevalence of what they labeled “litigation crisis” 

attitudes among jurors who served on actual civil trials. Individuals with litigation crisis 

attitudes were described as believing “that the civil justice system is in trouble” (Hans 

and Lofquist, 1994, p. 183). Such attitudes about the civil justice system may influence 

jurors’ situational construct of the events presented during trial. This suggests: 

P10: Jurors with strong negative attitudes about civil litigation are expected to  
        construct more lenient  situational constructs than jurors with more positive  
        attitudes about civil litigation 
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Juror Knowledge about Damage Awards 

Robbennolt, (2002) noted that studies on jury decision-making indicate, “punitive 

damages are commonly believed to be more customary and more substantial in size than 

is supported by the research findings” (pg. 126). Empirical studies showed that punitive 

damages were only awarded in 6% of cases where monetary damage verdicts were issued 

(Ostrom, Rottman & Goendt, 1996). Furthermore, only 8% of jury awards exceeded $1 

million (Ostrom et al., 1996). While empirical evidence of the actual instance and size of 

punitive damage awards estimate both to be relatively modest, a number of studies have 

shown that potential jurors may not be aware of the reality of punitive damage awards 

(Robbennolt, 1998).  This suggests: 

P 11: Mock jurors using knowledge involving an exaggerated perception of typical    
        damage awards will award higher damage awards than will jurors who have a more   
        realistic perception of typical damage awards. 
 

Demographic Characteristics of Jurors 

Demographic characteristics of individual jurors were introduced into the 

theoretical model as control variables.  This included: age, gender, marital status, level of 

education, political affiliation, and previous experience as a civil juror.   

Indirect Effects of Overall Model 

Implicit in the theoretical model (Figure 1) are a number of indirect effects.  This 

study is the first to consider the influence of indirect effects on juror determined damage 

awards. These indirect effects are hypothesized paths illustrated in Figure 1 and discussed 

below.   

First, emotion is predicted to indirectly influence jurors’ situational construct. For 

example, when the defendant’s emotion is remorseful, jurors are expected to perceive a 
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more positive defendant identity; defendant identity, in turn, influences the situational 

construct such that jurors are expected to construct more lenient (pro-plaintiff) situational 

constructs when the defendant’s identity is perceived as positive. Alternatively, when the 

defendant’s emotion is apathetic, jurors are expected to perceive a more negative 

defendant identity; defendant identity, in turn, influences the situational construct such 

that jurors are expected to construct harsher (pro-plaintiff) situational constructs when the 

defendant’s identity is perceived as negative. A similar relationship is expected with 

plaintiff emotion and the situational construct.  When the plaintiff’s emotion is sad, jurors 

are expected to perceive a more positive plaintiff identity, the positive plaintiff identity, 

in turn, is expected to influence the situational construct such that jurors construct harsher 

(pro-plaintiff) situational constructs. Alternatively, when the plaintiff’s emotion is 

apathetic, jurors are expected to perceive a more negative plaintiff identity, the negative 

plaintiff identity, in turn, is expected to influence the situational construct such that jurors 

construct more lenient (pro-defendant) situational constructs. 

Second, emotion is expected to indirectly influence juror determined damage 

awards.  Defendant emotion is expected to influence defendant identity, which in turn is 

expected to influence the damage award. Apathetic defendants are expected to be 

associated with more negative defendant identities and thus higher damage awards.  

Remorseful defendants are expected to be associated with more positive defendant 

identities and thus lower damage awards. Similarly, plaintiff emotion is expected to 

influence plaintiff identity, which is turn is expected to influence the damage award. 

Apathetic plaintiffs are expected to be associated with more negative identities and thus 
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lower damage awards. Sad plaintiffs are expected to be associated with more positive 

identities and thus higher damage awards. 

Identity is expected to be indirectly related to damage award.  Propositions 5a and 

5b describe a direct relationship between identity and damage award. The indirect 

relationship of identity and damage awards is mediated by the situational construct.   

Indirect relationships between reprehensibility and situational construct and 

between reprehensibility and damage award are also specified in Figure 1.  

Reprehensibility is expected to influence defendant identity, which in turn influences 

situational construct. When reprehensibility is known to be high, it is expected that jurors 

will perceive the defendant to hold a more negative identity and thus construct harsher 

(pro-plaintiff) situational constructs. Alternatively, when reprehensibility is known to be 

low, it is expected that jurors will perceive the defendant to hold a more positive identity 

and thus construct more lenient (pro-defendant) situational constructs. When 

reprehensibility is known to be high, jurors are expected to assign a more negative 

identity to the defendant and thus award higher damages. When reprehensibility is known 

to be low, however, jurors are expected to assign a more positive identity to the defendant 

and thus award lower damages. 

Severity of harm is expected to indirectly influence damage awards. When 

severity of harm is known to be high, jurors are expected to construct harsher situational 

constructs and thus award higher damages. When severity of harm is known to be low, 

however, jurors are expected to construct more lenient situational constructs and thus 

award lower damages.  



 45

Finally, attitudes toward civil litigation are expected to indirectly influence 

damage awards. Jurors who hold strong, negative attitudes about the civil litigation 

system are expected to construct more lenient situational constructs and award lower 

damages.  Jurors who hold more positive attitudes about the civil litigation system are 

expected to construct more harsh situational constructs and award higher damages. 
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CHAPTER 4 

 METHODS 

 

 

This section details the methods used to collect and analyze the data in the present 

study.  First is followed by a description of the study sample. Next is an overview of the 

survey administration.  Afterward, a detailed discussion of the study materials including 

the case summary, testimony film, and survey instrument is presented.  Next, the method 

for measuring each dependent and independent variable is described. This includes pre-

testing procedures and manipulation checks for intended effects. Finally, the analytic 

strategy used in the data analysis is provided. Chapter 5 presents a summary of 

descriptive statistics, univariate analyses, and Pearson Correlations.  This is followed by a 

presentation of the multiple regression results and structural equation modeling results 

(Chapter 6 and Chapter 7). 

Sample 

The participants included 377 jury eligible citizens who reported to the Central 

Jury Room of a large metropolitan county on one of five days approved by the presiding 

judge for data collection. The Criminal Central Jury Room (versus the Civil Central Jury 

Room) was selected in order to avoid unduly prejudicing jurors who might later be 

assigned to hear a similar civil case. 

The specific five days approved were selected because court personnel expected 

that many of the jurors summoned were unlikely to be called for jury selection. All 

prospective jurors present on the five days of data collection were invited to participate in 
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the study. Because this county uses a “One day/One trial” system, no member of a 

previous jury pool was present on any previous or subsequent test day.  The “jury wheel” 

or jury list for this county is compiled once every 2 to 2 ½ years by the Secretary of State.  

Individual names for the jury wheel are compiled from voter registration and driver’s 

license lists supplied by the county and the department of public safety. The pool is 

intended to represent a cross-section of the community, thus random sampling from the 

jury wheel population was assumed.   

The presiding judge of the Criminal Central Jury Room granted permission for me 

to survey volunteer participants who reported for jury duty. After juror orientation and 

the administration of the juror oath, I announced that all prospective jurors were invited 

to participate in a research study.  I then described the study.  Participants were informed 

about their right to not participate and their right to withdraw from the study at any time.  

Participants were encouraged to ask questions about the study that could be answered 

without revealing the hypotheses or predictions of the study. Packets, including a case 

summary and survey instrument, were given to those individuals who expressed an 

interest to participate. 

The demographic characteristics of non-participants were documented by 

appearance only. A total of 320 people refused to participate in the study. Since the 

individuals refused to participate in completing a survey instrument, the researcher 

documented observed characteristics such as the gender, race, and estimated age of all 

participants who declined to participate.   

It should be noted that an indeterminate number of jurors, who originally agreed 

to participate in the study, were called for empanelment (assigned to a courtroom to 
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undergo jury selection) before their questionnaires were completed.  Unfinished 

questionnaires were discarded. Unfortunately, demographic information could not be 

collected for these individuals because large groups of 40-60 people were called to report 

to a courtroom. Because juror numbers were randomly assigned to individuals, those 

individuals who did not complete the questionnaire were not expected to differ in any 

meaningful way from those individuals who did have time to complete the questionnaire. 

Overview of Study Administration 

Study administration proceeded in three steps.  Volunteer participants were 

instructed to first read the one-page case summary provided to them in the study packet.  

After reading the case summary, a 15-minute film was shown to all individuals seated in 

the central jury room. Afterward, participants were instructed to complete the study 

questionnaire. Detailed information about the case summary, film, and questionnaire is 

presented below. 

Case Summary 

  Participants were instructed to first read a one-page written scenario describing 

an incident that resulted in a lawsuit (see Appendix A). The case summary was a revision 

of a scenario tested by Carpenter (2001).  Three factors included in the scenario were 

systematically varied. These factors included: (1) the reprehensibility (cruelty) of the 

defendant’s misconduct (high reprehensibility/low reprehensibility), (2) the severity of 

harm to the plaintiff (high severity/low severity), and (3) the wealth of the defendant 

(high wealth/low wealth). A 2 x 2 x 2 design (reprehensibility x severity x wealth) 

resulted in eight different scenarios, and each participant read only one version of the 

scenario (See Table 1).   
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Table 1: Case Summary Versions 

Case 
Version 

Severity of Harm Level of Reprehensibility Defendant Wealth 

1 High Severity High Reprehensibility High Wealth 
2 Low Severity Low Reprehensibility High Wealth 
3 High Severity Low Reprehensibility High Wealth 
4 Low Severity High Reprehensibility High Wealth 
5 High Severity High Reprehensibility Low Wealth 
6 Low Severity Low Reprehensibility Low Wealth 
7 High Severity Low Reprehensibility Low Wealth 
8 Low Severity High Reprehensibility Low Wealth 

 

The scenario detailed a fictional lawsuit based loosely on an actual case heard by 

a Texas Civil Jury. (See Appendix A for a complete account of each case summary 

version.) The lawsuit described a case involving an elderly man admitted to a nursing 

home for care as a result of multiple health problems including Alzheimer’s disease, 

emphysema, and degenerative joint disease. After six months of care, the resident was 

taken from the nursing home to a hospital where he was treated for injuries related to 

malnourishment and pressure sores. The injuries were described as either low severity or 

high severity. The low severity version described the patient’s injuries as mild, requiring 

hospital treatment for two days. The high severity version described the patient’s injuries 

as serious requiring two weeks of invasive and painful hospital treatment.   

Upon release from the hospital, the patient was admitted to a different nursing 

home where he died one year later from a heart attack. Before his death, the patient 

initiated a personal injury lawsuit against the first nursing home’s owner and manager.  
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The patient died while the case was still pending; his son took the case forward as a 

“survival action” on his father’s behalf.   

 The nursing home owner was the defendant in this case. Evidence presented at 

trial described the defendant’s conduct as either being of low reprehensibility or highly 

reprehensible. The low reprehensible condition described the defendant’s misconduct as 

primarily the result of clerical errors in documentation. The highly reprehensible 

condition detailed methodical, premeditated neglect and abuse on the part of the 

defendant (See Appendix B).   

The wealth of the defendant was systematically varied across case summary 

versions. The defendant was described as having a net worth of either $1 million (low 

wealth) or $67.1 million (high wealth).   

In each version, the plaintiff requested the same amounts of damage awards. An 

attorney for the plaintiff submitted evidence in the following documents: medical bills 

from the hospital for $24,856 and a bill for the nursing home care at the defendant’s 

facility for  $28,650.  The attorney also asked for $500,000 in pain and suffering. No sum 

of money was suggested for punitive damages. 

Film 

After reading the case summary, participants were shown a 15-minute film 

simulation of a trial. Two factors were systematically varied: (1) the emotion of the 

defendant (remorseful/apathetic) and (2) the emotion of the plaintiff (sad/apathetic).  Four 

films were produced for the study; however, each participant viewed only one version of 

the film. A different film was shown to each group of prospective jurors on four days.  

On one day, there was considerably less turn out than the others, and it was decided to 
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conduct the study on a fifth day. Table 2 describes the emotional demeanor of the 

defendant and plaintiff in each film version.  (See Appendix B for a transcript of the film 

script).  The script (e.g. the actual words of the defendant and plaintiff) was identical in 

each film, only the emotional portrayal of the defendant and plaintiff varied in the film 

version.   

Table 2: Film Versions 

Film Version Defendant’s Emotion Plaintiff’s Emotion 
1 Remorseful Sad 
2 Apathetic Apathetic 
3 Remorseful Apathetic 
4 Apathetic Sad 

 

 After the testimony from the plaintiff and defendant, a judge on film addressed 

participants as if they were jurors in an actual civil litigation and presented them with 

judicial instructions. The judge’s charge to the jury was exactly the same for each of the 

four films. The judge informed participants of legal definitions and instructed the mock 

jurors to decide: (1) an amount, if any, for compensatory damages, (2) whether punitive 

damages would be appropriate for this case, and (3) if punitive damages were 

appropriate, an amount for such damages. 

 Actors for the film were recruited by posting a note on an electronic message 

board accessed by local actors. Interestingly, several of the actors who volunteered to 

participate were legal professionals-two attorneys and a civil district court judge. One 

attorney played the role of the defendant, the judge played himself, the voice of the 

plaintiff’s attorney was also an attorney, and an experienced character actor played the 

role of the plaintiff.  A university film student volunteered to direct, video, and edit the 

film.   
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 Legal and medical care professionals participated in the development of both the 

case summary and the film script to ensure that the simulation was legally realistic and 

used relevant heath care terminology and situations. The plaintiff’s attorney for the actual 

case on which the scenario was based reviewed the case summary and film script.  Also 

reviewing these materials was an impartial attorney specializing in medical malpractice 

litigation and a civil court judge. Furthermore, an owner/manager of an Alzheimer’s 

treatment facility was consulted. 

Survey Instrument 

 After participants had read the case summary and watched the trial video, they 

were asked to complete a questionnaire. The survey instrument was divided into five 

sections (See Appendix C).   

Section one asked participants to provide a brief, written summary of what 

happened in the case. This written summary was used to further understand the mock 

juror’s definition of the situation in this case. 

Next, participants were asked to complete a three-page verdict assessment. In 

order to make the verdict process as realistic as possible, Texas Pattern Jury Verdict 

Worksheets were used. The worksheets posed a legal question, provided legal definitions 

for key terminology, and asked jurors to provide an answer to the question put forth. The 

first question asked jurors to determine what sum of money, if any would have fairly and 

reasonably compensated the plaintiff for medical expenses and pain and mental anguish.  

Mock jurors were instructed to answer in dollars for damages, if any. The second 

question asked jurors to determine whether clear and convincing evidence was 

established that the harm to the plaintiff resulted from malicious conduct on the part of 
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the defendant.  Mock jurors were instructed to answer “Yes” or “No.”  Mock jurors who 

answered “Yes” to question 2 were asked to answer a third question to determine what 

sum of money, if any, should be assessed against the defendant and awarded to the 

plaintiff as punitive damages for the injuries suffered by the decedent.  Mock jurors were 

instructed to answer in dollars, if any.   

The third section of the questionnaire asked mock jurors to give their opinions 

about various aspects of the case. Specifically, mock jurors were asked questions about 

the harshness of the judgment they awarded, questions about the type of person the 

defendant appeared to be, the type of person the plaintiff appeared to be, and the situation 

that brought this case about.   

The fourth part of the questionnaire asked mock jurors to give opinions about the 

legal system in general. This section also asked participants to estimate the percentages of 

jury awards greater than $1 million and the percentage of cases that result in punitive 

damages.   

The fifth section of the questionnaire asked mock jurors to provide demographic 

information. This included: gender, age, race, marital status, occupation, political 

affiliation (if any), and whether they had previously served as a civil juror.  

Measures 

As described above, a number of steps were taken to create a legally realistic 

environment for mock jurors to give their opinions about the case. For example, a video 

was created to simulate the trial experience. Additionally, verdict measures were taken 

directly from Texas Pattern Civil Jury Worksheets. Other measures were adapted from 

Tsoudis’s (1995) previous work on affect control theory in the criminal situation and 
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Robbennolt (1998) and Hans and Lofquists (1992, 1994) work on juror-determined 

damage awards. The subsections below provide information on the measurement of the 

dependent, independent, and control variables. 

Pre-Testing the Affective Demeanors of Plaintiff and Defendant 

 Each of the four experimental emotional conditions (defendant remorseful, 

defendant apathetic, plaintiff sad, and plaintiff apathetic) was pre-tested for construct 

validity by a panel of raters. The panels were recruited to view the video presentations 

and analyze the affective content of the actor’s demeanor. The raters were divided into 

two groups: group one viewed both versions of the defendant’s testimony 

(remorseful/apathetic) and group two viewed both versions of the plaintiff’s testimony 

(sad/apathetic).   

Immediately after viewing each version, the raters were asked to evaluate the 

affective demeanor of the person on the tape (See Appendix D for the pre-test 

instrument). Raters were asked to rate the emotional expression on a 9- point Likert scale 

with end points of not at all remorseful/sad and very remorseful/sad. Finally, raters were 

asked to rate the difference of the emotions displayed in the first film compared to the 

second film on a 9-point Likert scale with end points not at all different and very 

different. Tables 3 and 4 present the results of a Wilcoxon matched-pairs signed-ranks 

test for two related samples. This was used instead of a paired sample t-test because of 

the small sample size. The Wilcoxon test statistic indicated that judges for both the 

defendant (Z = -2.01, p =.016) and plaintiff (Z=-2.527, p = .012), could distinguish 

between the two groups.   
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Table 3: Rater scores on defendant’s emotional demeanor a 

 

Rater Number Remorseful Scoreb Apathetic       Scorec Difference Scored 

1 6 2 4 
2 4 1 3 
3 6 0 6 
4 5 2 3 
5 8 4 4 
6 6 2 4 
7 5 2 3 

 
Z = -2.401, p = .016, two-tailed (Wilcoxon matched pairs signed-rank test comparing remorseful and 
apathetic scores) 
a Raters viewed two film versions and rated the emotional demeanor of each 
b Range = 0-8, the higher the score, the more remorseful the defendant was perceived.  
c Range = 0-8, the lower the score, the more apathetic the defendant was perceived. 
d Range = 0-8, the higher the score, the greater the perceived difference in emotions. 
 

 

 

Table 4: Rater scores of plaintiff’s emotional demeanor a 

 

Rater Number Remorseful Scoreb Apathetic       Scorec Difference Scored 

1 7 4 3 
2 6 3 3 
3 7 2 5 
4 8 4 4 
5 8 6 2 
6 8 2 6 
7 6 1 5 
8 8 1 7 

 
Z=-2.527, p = .012, two-tailed (Wilcoxon matched pairs signed-rank test comparing remorseful and 
apathetic scores) 
a Raters viewed two film versions rated the emotional demeanor of each 
b Range = 0-8, the higher the score, the more sad the plaintiff was perceived.  
c Range = 0-8, the lower the score, the more apathetic the plaintiff was perceived. 
d Range = 0-8, the higher the score, the greater the perceived difference in emotions. 
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Dependent Variable Measures 

Two primary dependent variables were included in the study: compensatory 

damage award amount (if any) and punitive damage award amount (if any). Additional 

variables are treated as dependent measures in structural equation modeling and will be 

discussed in further detail in a subsequent section. Measurements of the primary 

dependent variable are described below.   

In the state of Texas, civil trial judges are required to read a standardized set of 

instructions or charges before the case is turned over to the jury for deliberation about the 

trial verdict. The judge featured on the trial video read those charges to mock jurors (See 

trial transcript in Appendix B). Standardized jury verdict worksheets are also used by the 

state of Texas in civil jury trials (2002, State Bar of Texas). The worksheets are intended 

to guide jurors during deliberations in answering specific questions that lead to a verdict. 

In actual trials, jurors collectively review each question and the legal definitions of 

terminology provided before deliberating on the answer to each question. As each answer 

is decided, the foreperson or presiding juror records the group answer on the space 

provided and each juror signs the verdict sheet. The present study did not involve 

deliberation. Mock jurors were asked to answer each verdict question independently. 

Below, the format for deriving answers to the verdict questions is presented and 

discussed.   

Compensatory Damages 

Figure 2 presents the question that was used to measure mock juror compensatory 

damage awards (2002, State Bar of Texas, PJC 10.2). Mock jurors were informed that 
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they could refer to the final paragraph of the case summary to recall the amount of 

damages of this type that the attorneys for the plaintiff requested.  Participants were 

instructed that they were not required to award the requested amount and could award a 

different amount.   

Figure 2. Pattern Question for Compensatory Damages 

 

 

 

 

 

 

 

 

Punitive Damages 

The second primary dependent variable is punitive damages. This is a measure of 

the monetary sum, if any, mock jurors elected to award. The assessment of punitive 

damages requires jurors to answer two separate questions. 

The first question asks jurors to determine whether the defendant acted with 

malice (2002, State Bar of Texas, PJC 4.2B).  In the state of Texas, punitive damages 

may only be awarded in cases in which a “clear and convincing” standard of proof meets 

the legal definition of malice. This standard is meant to be more rigorous than the 

standard applied to cases in which only compensatory damages are sought, yet less 

rigorous than the standard applied to criminal cases.  In most civil cases where 

Question 1: “What sum of money, if any, would have fairly and reasonably compensated  
                      James West for: 
 

a. Pain and Mental Anguish (“Pain and mental anguish” means the conscious 
physical pain and emotional pain, torment, and suffering experienced by James 
West before his death as a result of the situation in question). 

AND 
b. Medical expenses (“Medical expenses” means the reasonable expense necessary 

for the medical and hospital care received by James West for treatment of 
injuries sustained by him as a result of the situation in question.) 

 

Answer in dollars for damages, if any.  Answer: _______________________________
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compensatory damages are sought the standard of proof is the “preponderance of the 

evidence”. Preponderance of the evidence, the standard applied in civil trials without 

punitive damages, means that the evidence admitted in the case is greater for one side. 

For compensatory damages to be awarded, jurors must find that the preponderance of the 

evidence is in favor of the plaintiff.    

 “Beyond a reasonable doubt,” is reserved for criminal cases. This standard of 

proof means that jurors must be almost certain that the prosecution has proved its case 

against the defendant before a criminal verdict of guilty can be reached.  “Clear and 

convincing” lies somewhere between “preponderance of the evidence” and “beyond a 

reasonable doubt.” In short, in order to award punitive damages, jurors must decide that 

the evidence presented at trial produces a firm belief or conviction that the defendant 

acted with malice.  Mock jurors who answered yes to the malice question (Figure 3) were 

then asked a second question to determine a punitive damage award, if any. Figure 4 

presents the Texas Pattern Verdict form question used for civil trials where punitive 

damages are possible in the state of Texas (2002, State Bar of Texas, PJC 10.3B). Mock 

jurors were instructed to read the question and provide a monetary value for punitive 

damages in the space provided. The punitive damage award was left to the discretion of 

individual jurors as attorneys for the plaintiff did not provide a punitive damage 

suggestion. 

The present study involved four sets of independent variable measures.  The 

primary subsets included: (1) demographic predictors, (2) attitudes toward civil litigation 

and knowledge about damage awards, (3) predictors driven by expectations of the legal 
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system, and (4) predictors driven by affect control theory. The inclusion of each predictor 

set traces the historical progression examined in the literature identifying factors  

Figure 3. Pattern Question for Determining Whether Punitive Damages are Appropriate   
               for a Civil Case.  
 

 

 

 

 

 

 

 

 

 

 

Figure 4. Pattern Question for Punitive Damages 

 

 

 

 

 

 

 

 

Question 2: Do you find clear and convincing evidence that the harm to James West  
                    resulted from malice? 
 
“Clear and convincing evidence” means the measure or degree of proof produces a firm belief 
or conviction of the truth of the allegations sought to be established.” 
 
“Malice” means:  

(a) a specific intent by Raymond Perry and North Bay Nursing Home to cause substantial 
injury to James West. OR 

(b) an act or omission by Raymond Perry and North Bay Nursing Home, 
i. which, when viewed objectively from the standpoint of Raymond Perry 

at the time of its occurrence, involved an extreme degree of risk, 
considering the probability and magnitude of the potential harm to 
others; and 

ii. of which Raymond Perry had actual, subjective awareness of the risk 
involved, but nevertheless proceeded with conscious indifference to the 
rights, safety, or welfare of others.   

 
Answer “Yes” or “No.”   Answer: ________________ 

Question 3: What sum of money, if any, should be assessed against Raymond  
                     Perry and North Bay Nursing Home and awarded to Carl West as  
                     exemplary damages for the injuries to James West?  
 
“Exemplary damages” means any damages awarded as a penalty or by way of punishment. 
Exemplary damages include punitive damages. 
 
In determining the amount of exemplary damages, you shall consider evidence, if any, 
relating to: 
 

a. The nature of the wrong 
b. The character of the conduct involved 
c. The degree of culpability of the wrongdoer 
d. The situation and sensibilities of the parties considered 
e. The extent to which such conduct offends a public sense of justice and propriety. 
f. The net worth of Raymond Perry and North Bay Nursing Home. 

 
Answer in dollars and sense, if any.  Answer: ________________ 
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associated with civil jury decision-making. This strategy for evaluating the strength of 

each predictor group was desirable for several reasons. These reasons are discussed 

below. 

Independent Variables 

First, as noted above, demographic predictors alone were predicted to have little 

influence on juror-determined damage awards. While attorney folklore tends to support 

the belief that verdicts can be determined before the trial from demographic 

characteristics of the jurors, in general, demographic variables (e.g. age, gender, and 

social class) have proven to be of limited value in predicting verdicts (Stier, 1999; 

Robbennolt, 1998).   

Second, attitudes toward civil litigation and knowledge about damage awards 

were believed to be more predictive of jury verdicts than demographics alone (Strier, 

1999). A variety of individual differences of the decision-makers have been explored in 

an effort to determine their relationship to legal verdicts. This includes juror attitudes 

toward civil litigation (see Kassin & Wrightsman, 1988; Hans & Loftquist, 1992, 1994; 

Moran, Culter, and DeLisa, 1994; Green, Goodman, & Loftus, 1991) and juror 

knowledge about civil damages (see Robbennolt, 1998).    

Third, courts and commentators working in the area of civil damage awards have 

consistently noted a number of legal factors particularly relevant to damage decisions.  

These predictors include reprehensibility of the defendant’s conduct, severity of injury to 

the plaintiff, and wealth of the defendant.   
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Finally, ACT driven predictors such as defendant identity, plaintiff identity, and 

situational construct are introduced as additional factors that may influence trial strategy 

and ultimately juror determined damages. While affect control theory has never before 

been applied to the civil situation, it is reasonable to expect that ACT driven predictors 

will influence the way jurors determine damage awards. The subsections below describe 

how each of the independent variables was measured.   

Demographic Control Measures 

The first set of independent variables consists of demographic characteristics that 

are used as control variables. These variables include: gender, age, race, marital status, 

level of education, political affiliation, and previous experience as a civil juror.  

Demographic data were obtained from questions on the survey instrument asking mock 

jurors to provide information about themselves (See Appendix C for specific questions 

used).   

Gender was coded 1= male, 0=female. Age was a continuous variable coded as 

the age in years reported by the respondent. Mock jurors were asked to provide their 

race/ethnicity in a space provided on the questionnaire. Response categories were later 

collapsed and coded for analysis where 0= nonwhite, 1=white. Marital status was coded 

with response categories: 0 = “single,” 1 = “married,” 2 = “divorced,” 3 = “separated,” 4 

= “widowed,” and 5 = “cohabitating.” Because of the small number of cases in some 

response categories, martial status was recoded for analysis where 0= “single”, 1= 

“other”, and 2= “married.” Level of education was coded with response categories: 0= 

“less than high school degree,” 1= “high school degree,” 2= “some college,” 3= “college 

degree,” and 4= “graduate degree or higher.” Political affiliation was coded as 
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0=”Republican,” 1= “Democrat” and 3= “No Political Affiliation Given.”  Mock jurors 

were also asked whether they had previously served on a civil jury and response 

categories included 0= “no,” and 1= “yes.” 

Attitudes Toward and Knowledge About Civil Damage Awards  

The second set of independent variables was associated with individual 

differences of the jurors. This included: (1) jurors’ litigation crisis attitudes and (2) juror 

knowledge about the damage awards.   

Litigation Crisis Attitudes. Mock juror attitudes toward the legal system were 

analyzed using Hans and Loftquist’s (1994) 7-item Litigation Crisis scale.  Table 5 shows 

the seven items comprising the scale.   

Table 5: Seven-item Civil Litigation Crisis Index 
1. People are too quick to sue, rather than trying to solve disputes in some other 

way. 
2. There are far too many frivolous lawsuits today. 
3. The money awards that juries are awarding in civil cases are too large. 
4. The large number of lawsuits shows that our society is breaking down. 
5. By making it easier to sue, the courts have made this a safer society. 
6. Juries do a good job determining the outcomes of lawsuits and assessing damages. 
7. Most people who sue others in court have legitimate grievances. 

 

The civil litigation crisis scale used both positive and negative phrasing of 

attitudinal items to control for agreement responses. Each of the seven items was 

presented in Likert-scale format with response categories ranging from 1 = “strongly 

agree” to 8 = “strongly disagree.”  Mock juror responses to the seven “litigation crisis” 

items were combined to form a litigation crisis index score (alpha = .74). This is 

consistent with the findings of Hans and Loftquist, 1994 (Cronbach’s alpha =.65) and 

Robbenolt, 1998 (alpha=. 79). High index values indicated that mock jurors held strong, 
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negative attitudes toward the civil justice system. Low index values indicated that jurors 

held more positive attitudes. 

 Juror Knowledge of Damage Awards.  Robbennolt (1998) developed a 2-item 

index of juror perceptions of typical damage awards. The index asked participants to 

estimate the percentage of jury awards that are greater than one million dollars and the 

percentage of cases presented to a jury that resulted in punitive damages. In the present 

study, mock juror responses to the “juror perception of typical damage awards index” 

were combined to create a two-item index (alpha =. 63). This is consistent with the 

findings of Robbennolt (1998) (alpha =. 67).    

Variables associated with expectations driven by the legal system. 

The third set of independent variables was associated with expectations driven by 

the legal system. This included: (1) severity of harm to the plaintiff, (2) the 

reprehensibility of the defendant’s conduct, and (3) the wealth of the defendant 

Severity of harm to the plaintiff. Severity of harm was systematically varied in the 

case summary (high severity= 1, low severity=0).  Mock jurors read case summaries that 

described the severity of harm as either high or low.  The low severity scenario described 

the patient’s condition as mild, requiring two days of hospital treatment. The high 

severity scenario described the patient’s condition as serious, requiring two weeks of 

invasive and painful treatment (See Appendix A).   

Reprehensibility of the defendant’s conduct. Reprehensibility was also 

systematically varied in the case summary (high reprehensibility =1, low reprehensibility 

=0). Mock jurors read case summaries that described the reprehensibility of the 

defendant’s conduct as either highly reprehensible or less reprehensible. The low 
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reprehensibility scenario described the defendant’s misconduct as primarily the result of 

poor record keeping. The high reprehensibility scenario described the defendant’s 

misconduct as a series of methodical, premeditated abuse and neglect. (See Appendix A). 

Wealth of the Defendant The defendant’s wealth was the final variable that was 

systematically varied in the case summary (high wealth =1, low wealth =0). The 

defendant’s wealth was described as either high ($67.1 million) or low ($1 million). 

Manipulation checks included in the survey instrument were used to determine 

whether mock jurors perceived severity of harm to the plaintiff, reprehensibility of the 

defendant’s conduct, and the defendant’s wealth according to experimental manipulation.  

Mock jurors were asked to determine the degree to which the plaintiff either suffered 

severely due to the plaintiff’s misconduct or did not suffer severely due to the plaintiff’s 

misconduct. Similarly, mock jurors were asked to determine the degree to which the 

defendant’s conduct was both especially heinous and cruel or was not especially heinous 

and cruel. Specifically, jurors were asked to indicate the degree to which they agreed with 

the following statements: 

Before he died, James West 
suffered severely because of 
Raymond Perry’s behavior.  

 
X X X X X X X 

Before he died, James West did 
NOT suffer severely because of 
Raymond Perry’s behavior. 
 

Raymond Perry’s conduct was 
especially cruel and heinous. 

X X X X X X X Raymond Perry’s conduct was 
NOT especially cruel or heinous. 

 

The perceived wealth of the defendant was measured using the following 

statement: “How wealthy was Raymond Perry?”  Response categories included, “not at 

all wealthy,” “somewhat wealthy,” and “very wealthy” along an 11-point Likert scale.  
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Manipulation Checks 

Manipulation checks were used to test whether mock jurors perceived the factors 

as intended.  Independent sample t-tests were performed on each of the manipulation 

checks: severity of harm to the plaintiff, reprehensibility of the defendant’s misconduct, 

and defendant’s wealth. The variances for the high/low groups were significant for 

severity of harm to the plaintiff (F=33.51, p=.000), reprehensibility (F=18.37, 

p=.000),and defendant wealth (F=11.52, p=.001). 

 
Table 6: Independent T-Test Results of Perceived Severity of Harm,  
               Perceived Defendant Reprehensibility, and Defendant Wealth 
 
  

N 
 

Mean 
Standard 
Deviation 

 
t 

 
df 

 
p 

Severity of Harm to Plaintiff         
                     Low 187 -1.95 1.33 8.15 374 .000 
                     High 188 -0.56 1.90    
       
Reprehensibility of Defendant       
                    Low  197 0.03 2.0 6.7 374 .000 
                    High 179 -1.22 1.60    
       
Defendant Wealth       
                    Low 195 8.53 1.70 -12.28 374 .000 
                    High 181 5.96 2.33    
 

Variables associated with ACT. 

The final set of predictor variables included predictors driven by affect control 

theory.  These predictors included: (1) Defendant’s Identity, (2) Plaintiff’s Identity, and 

(3) Situational Constructs.   

Defendant and Plaintiff Emotional Display. As discussed above, pre-testing 

among a panel of raters previously determined agreement among the emotional displays 
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of the actors in the trial video presentation.  Tables 3 and 4 show the Wilcoxen matched 

pairs signed-ranks for two related samples, the Z scores, and significance levels.  Results 

indicate that the films were significantly different and that the emotional display intended 

was found among rater groups for both emotions of the defendant (remorseful/apathetic) 

and plaintiff (sad/apathetic).  

Defendant and Plaintiff Identity. The identities that mock jurors gave to the 

plaintiff and defendant were measured by juror responses to a series of statements.  Mock 

jurors were asked a series of questions about the defendant, Raymond Perry. Defendant 

identity was an index including the responses to the questions “What type of person is 

Raymond Perry,” “How likely is it that Mr. Perry will continue to engage in the same 

behavior,” and “How much is Mr. Perry to blame for the harm to James West” (the 

plaintiff’s father).  Pearson correlations among the three items ranged from .0.32 to 0.35 

(p<. 0.01 two-tailed tests).  Participant responses to the three questions stated above were 

combined to form an index (alpha = .59). The higher the index score, the more negative 

the perceived defendant identity.  

Mock jurors were then asked questions about the plaintiff, Carl West. The 

plaintiff identity index included the responses to “What type of person is Carl West” and 

“How much compassion do you feel toward Carl West.” The Pearson correlation of those 

two items was 0.66 (p < .01, two-tailed test). Participant responses to the questions stated 

above were combined to form an index (alpha = .79). The lower the index score, the more 

positive the perceived plaintiff’s identity 

Situational Construct.  The situational construct index was created from a series 

of responses in a section of the survey instrument entitled “Impression Ratings” (See 
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Appendix C) and modeled after similar situational construct research by both Dunning 

(1989) and Tsoudis (1995). Mock jurors were asked to read a series of statements and 

indicate the degree to which they agreed with each statement. Each depiction pair 

involved two statements. The statement on the left described the incident in a harsh (pro-

plaintiff) manner while the statement on the right described the incident in a more lenient 

(pro-defendant) manner. Between each statement pair there was a 7-point scale. Mock 

jurors were asked to indicate the degree to which they agreed with one statement in the 

pair. The endpoints of the scale ranged from total agreement with the statement on the 

left (harsh statement) to total agreement with the statement on the right (lenient 

statement).  Responses were coded from –3 to +3.  A response of 0 indicated indifference 

or no preference of one statement over the other.   

The six-item index included mock juror impressions about the situation of the 

civil trial.  Each item represented a pair of depictions with regard to the circumstances of 

the case.   Mock jurors were asked to provide their impressions about (1) the defendant’s 

level of responsibility concerning the harm done to the plaintiff, (2) whether the 

defendant was aware that his actions, or failure to act would harm the defendant, (3) 

whether the defendant’s conduct was cruel and heinous, (4) whether the plaintiff suffered 

severely because of the defendant’s conduct, (5) whether the potential harm to the 

plaintiff was serious, and (6) whether the defendant tried to cover up or minimize his 

misconduct. A reliability analysis for the six item index yielded alpha = .83. Negative 

situational construct index scores indicated a harsh, pro-plaintiff construct while positive 

scores indicated a more lenient, pro-defendant construct.  
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Analytic Strategy 

Statistical techniques were used to examine the data from two vantage points. A 

central goal of the present study was to determine the factors that affect damage awards.  

In order to determine this, it helps to understand or identify the factors affecting the 

situational construct. This involved the use of different analytic techniques, including 

multiple regression modeling of predictor groups, Pearson correlations, and structural 

equation modeling with observed variables path analysis incorporating individual 

predictors into the theoretical model (Figure 1). 

The analysis proceeded in five primary steps including: (1) data transformations, 

(2) univariate analyses, (3) bivariate correlations, (4) estimation of regression models, 

and (5) structural equation modeling using observed variables. 

Data Transformations 

 Frequency distributions and histograms were created for each study variable to 

search for univariate outlying values. The continuous dependent variables (compensatory 

damages, punitive damages, and total damages) were highly skewed. Consequently, log 

transformations were computed for each variable to reduce skewness and kurtosis. All 

statistical analyses were conducted on the log-transformed variables unless otherwise 

indicated. Bivariate analyses were conducted to look for linear relationships among the 

study variables.  Each independent variable was plotted against each dependent variable.   

Univariate Analyses 

The univarate analysis was carried out in four steps. First, outliers frequency 

distributions and box-and-whisker-plots were created for each of the study variables to 
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search for outliers. Outliers were identified as cases which exceeded 1.5 interquartile 

ranges from the lower or upper quartile distribution (Kleinbaum, Kupper, Muller & 

Nizam, 1998). Second, leverage values were computed to search for multivariate outliers.  

Outliers were identified as cases where leverage values that exceeded 2p/n (where p 

represents the number of variables and n represents the number of observations; see 

Kleinbaum, Kupper, Muller & Nizam, 1998).  Third, bivariate scatterplots were created 

to determine whether linear relationships existed between the variables and to further 

assess whether outliers or influential observations could be identified.   

Bivariate Correlations  

Correlation coefficients were computed for each dependent variable by including 

all independent study variables. The correlation analyses indicate both the significance 

and direction of relationships between study variables and the dependent variables.  

Univariate outlying observations were noted. The bivariate correlations are presented in 

Chapter 4.   

Computation of correlation coefficients for each of the study variables was 

desirable for two reasons. First, correlations were helpful in examining univariate 

outlying observations. Second, computation of correlation coefficients was a necessary 

precursor to structural equation modeling.   

Regression Modeling 

First, a multiple regression procedure whereby groups of predictors were entered 

into the equation in each of four blocks was used to determine the strength of each 

predictor group in predicting damage award decisions. This analytic strategy follows the 

historic progression of jury studies involving predictors of juror decision-making. Early 
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researchers believed that verdict patterns could be predicted from demographic data 

about the jurors. More recently, researchers have found that jurors attitudes toward the 

civil justice system and knowledge about civil damage awards have proven to be 

somewhat more useful.   

While research specifically focusing on punitive damage determinations is sparse 

at best, the courts and legal scholars have consistently noted factors particularly relevant 

to the punitive damage decision, such as the severity of harm to the plaintiff, 

reprehensibility of the defendant’s misconduct, and the wealth of the defendant.   

Even more recently, ACT and the situational construct have been applied to the 

criminal situation. The present study applies the theories to the civil situation to test 

whether the same assumptions hold true in a civil trial. 

This procedure was used to test the strength of the relationships among the three 

groups of predictors. As previously mentioned, it is expected that predictors driven by 

ACT will be more strongly associated with damage awards than any other group of 

predictors. 

Stepwise multiple regression models were estimated for both of the continuous 

dependent variables (Compensatory Damages and Punitive Damages).The blocks or 

groups of predictor variables were entered as four separate equations for each dependent 

variable model. Thus only demographic variables were represented in Equation 1. In 

Equation 2, attitudes and dispositional characteristics of the mock jurors and 

demographic variables were added. Then, predictors driven by legal expectations, 

attitudes and dispositional characteristics of the mock jurors, and demographic variables 

were added in Equation 3, and predictors driven by expectations of affect control theory, 
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legal variables, attitude and dispositional predictors, and demographic variables were 

added in Equation 4. Regression models were estimated in order to illustrate the degree 

of association of each predictor that could be explained by its relationship with the 

dependent variable. The step-wise or block entry method was used to further assess the 

strength of each predictor group in “explaining” the variation of damage awards.  

Diagnostics of the regression models was conducted including an analysis of (1) 

normal probability plots, (2) plots of the residuals against the fitted values of the 

dependent variable and the predictor variables, (3) jackknife residuals, (4) leverage 

values, (5) Cook’s distance statistics, (6) standardized differences in beta (DFBETA) 

statistics and (7) variance inflation factor (VIF).   

Cases with residuals exceeding the absolute value of two were considered 

outlying in the dependent variable. Cases with leverage values exceeding 2(k + 1)/n 

(where k represents the number of predictor variables, and n represents the sample size), 

were considered outlying in the matrix of predictor variables. Cases with Cook’s distance 

values exceeding one were considered influential for at least one of the regression 

coefficient estimates. Similarly, cases with DFBETA values exceeding one were 

considered influential in determining the value of a particular regression coefficient.  

Finally, the variance inflation factor (VIF) was examined for each predictor variable.  

One or more variables with a VIF variable exceeding 10 were considered indicative of 

multiple collinearity (Klein, Kupper, Muller, & Nizam, 1998).   

Any case that met the outlier criteria described above was noted. The final models 

were then re-estimated, omitting the potentially problematic cases. If removal of one or 

more cases did not change the substantive conclusions of the model, it was decided to 
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leave the cases in the model. If, however, the substantive conclusions of the model 

changed due to the removal of one or more cases, it was decided to leave the case in the 

model and describe the nature of the changes to the model. Finally, unless otherwise 

stated, p-values are reported for two-tailed tests. 

Structural Equation Modeling 

Structural equation modeling was a second statistical procedure used to determine 

the strength of each predictor variable within the framework of the theoretical model 

(Figure 1). When compared to multiple regression, structural equation modeling (SEM), 

provides a more flexible and realistic depiction of variable relationships (Kline & 

Klammer, 2001). SEM in this study was carried out using the computer programs 

PRELIS 2 and LISREL 8 (Jöreskog & Sörbom, 1993). SEM simultaneously tests the 

entire system of variable relationships specified. Ordinary least squares regression 

models do not “involve jointly distributed variables that form an interdependent system” 

(Kline & Klammer, 2001, pg. 214). Additionally, SEM provides the ability to supply 

overall assessments of model fit using goodness of fit indices.  Thus SEM was desirable 

to illustrate the nature of each relationship proposed in the theoretical model (Figure 1).   

The models were estimated using the maximum likelihood procedure in LISREL 

8 with a matrix of Pearson correlations. The estimates for variables in the theoretical 

model are applied to each of the two different damage decisions (compensatory damage 

and punitive damage). Following the recommendations of Hu and Bentler (1999), 

goodness of model fit and parameter estimations were assessed using the Χ2 goodness-of-

fit statistic, a combination of absolute fit indexes (RMSEA, GFI, and AGFI) and 

incremental fit indexes (CFI, IFI).  A relatively good fit between an hypothesized model 
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and observed data is determined by following recommend cut-off value of close to .95 for 

GFI, AGFI, IFI, and CFI and RMSEA <. 05 (or.06) (Kelloway, 1998).   

Using PRELIS 2 and LISREL 8, structural equation models with observed 

variables (path model) were estimated (Jöreskog & Sörbom, 1993). The models were 

used to consider the relationships among the identified variables (presented in Figure 1) 

and control variables. The resulting model simultaneously estimated all direct and 

indirect paths illustrated in Figure 1 and all possible paths involving the control variables.  

The model was estimated with specified paths set equal to zero and is therefore 

considered an overidentified model with degrees of freedom greater than 0.  Fit indices 

were used to assess the model fit.   

The following chapter presents the results of descriptive analysis and bivariate 

correlations.  This is followed by the presentation of regression modeling results (Chapter 

6) and results of the structural equation modeling procedure (Chapter 7).  

 

 

 

 

 

 

 

 

 

 
 



 74

CHAPTER 5 
 

AN OVERALL PICTURE OF THE DATA: 
DESCRIPTIVE STATISTICS, UNIVARIATE ANALYSES, AND  

BIVARIATE CORRELATIONS 
 
 
 
 
 

 This chapter presents an overall description of the data. First, a review of the 

study sample is presented. This is followed by a frequency distribution of award 

decisions for compensatory damages and punitive damages. Next, a descriptive overview 

of the independent variables is presented. Finally, bivariate correlations are presented and 

discussed.  

Sample 

Table 7 presents the demographic characteristics of the 377 mock jurors. 

Approximately 53% were female. The average age was 42.6 years (SD = 12.62, range = 

19 to 69 years). Mock jurors were overwhelmingly white, with Latinos and African 

Americans representing approximately equal proportions (12.2% and 11.9%, 

respectively). The majority of mock jurors were married (61%). Almost 87% had at least 

some college, 34.5% earned a college degree, and 24.9% earned an advanced degree.  

Over half of the mock jurors reported no political affiliation, 28.9% were Republican, 

14.9% were Democratic, and less than 1% indicated another political party.  Only about 

15% of the sample had previously served on a civil jury.   
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Table 7: Frequency Distribution of Demographic Characteristics for  
               Participants (N= 377) 
 

 Item                          Percentage b     Number of Cases 
 
Gender   Male      46.4        175 

  Female      53.4        201 
   Missing        0.3            1 

 
Age   Mean Age in Years   42.6       (12.62)c 

 
Race   White      70.3        265  
   Latino     12.2          46 
   African American    11.9          45  
   Asian     2.1            8 
   Native American    0.3            1 
   Missing     3.2              12 
 
Marital Status Married     61.0        230 
   Single      22.8          86 
   Divorced     10.9          41 
   Separated      0.8            3 
   Co-Habitating     2.7          10 
   Widowed      1.6            6 
   Missing              0.3            1 
 
Education  Less High School Degree   1.9            7 
   High School Degree    11.1          42 
   Some College     27.3        103 
   College Degree    34.5                    130 
   Advanced Degree    24.9                      94 
   Missing      0.3             1 
 
Political Affiliation Republican     28.9         109  

Democrat     14.9           56 
   No Affiliation Indicated   55.4         209 
 
Juror Experience Previously on a civil jury   15.1            57 
   Never on a civil jury    84.4          318 
   Missing      0.5                         2 
 
 
b Percentages may not sum to 100% due to rounding.  
c Standard deviation for age in years. 
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Comparison of Mock Jurors to County Census Data 

 Table 8 presents demographic data comparing the mock jurors of the present 

study with data from the county collected in the 2000 census (2000, U.S. Census Bureau).  

Females were slightly over-represented as mock jurors.  

  Age categories are somewhat difficult to interpret because the census data collects 

ages for persons of all ages while jurors must be at least 18 years of age. The census data, 

however, can provide useful comparisons for adults over the age of 19. Only two 

participants in the present study reported being 19 years of age. The sample is fairly 

accurately representative of the census data from the age categories of 20-24, 25-35, and 

65-74. Mock jurors in the age categories of 35-44, 45-54, and 55-59 were over 

represented.   

Married persons were over represented as mock jurors while separated and 

widowed persons were under represented. White persons were also over represented as 

mock jurors while African Americans, Latinos, and Asian Americans were under 

represented. Mock jurors also tended to be more highly educated than the data from the 

census suggested. 

Comparison of Participant and Non Participant Mock Jurors 
 

A number of surveys were disqualified because they were incomplete. At the end 

of the film presentation, some prospective jurors who had originally agreed to participate 

were immediately called to report to a courtroom and therefore unable to complete the 

survey. It was impossible to document the observable characteristics of all such 

participants because large groups of people were called each time.   
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Table 8: Selected Demographics for Mock Jurors Compared to County 
              Census Data a 

 

 
 a Data from U.S. Census Bureau, 2000, Profile of General Demographic Characteristics and Profile of 
Selected Social Characteristics.  
b Age category for census data is on total populations, juror eligible citizens must be 18 years old.  
c Census data considers marital status of persons 25 years and older. 
d Census data for race does not sum to 100%, some individuals reported more than one race. 

 

Variable Mock Jurors Dallas County a

   
Gender   
      Male 46.4 49.9 
      Female 53.4 50.1 
   
Age Category b   
      0-19 0.5 30.8 
      20-24 9.5 7.8 
      25-34 17.8 18.0 
      35-44 27.1 16.4 
      45-54 24.7 12.0 
      55-59 10.1 4.0 
      60-64 6.1 2.9 
      65-74 3.4 4.4 
   
Marital Status c    
     Married 61.0 51.4 
     Single 25.5 30.0 
     Divorced 10.9 10.6 
     Separated 0.8 3.0 
     Widowed 1.6 5.0 
   
Raced   
     White 70.3 58.4 
     Latino 12.2 29.9 
     African American 11.9 20.3 
     Asian 2.1 4.0 
     Native American 0.3 0.6 
   
Level of Education   
      Less than High School Diploma 1.9 25.0 
      High School Diploma 11.9 21.7 
      Some College 27.3 21.3 
      College Degree 34.5 18.0 
      Advanced Degree 24.9 9.0 
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The assignment of juror numbers is a random process and it is, therefore, reasonable to 

expect that prospective jurors called prior to survey completion did not differ in any 

meaningful way from those that agreed to participate. Table 9 presents frequency 

distributions of demographic characteristics for study participants compared to 

individuals who declined to participate in the study. As Table 9 illustrates, a total of 377 

questionnaires were completed. A total of 320 potential jurors declined participation. 

Observed characteristics including estimated gender, race, and age were documented.   

 
Table 9: Demographic Characteristics of Participants versus Non-  
              Participants 
 
 
Variable 

Participants Non-Participants Statistical 
Comparison 

 N % N % x2 p df 
        

 1.42 .233 1 
175 46.4 162 50.6    

Gender 
Male 
Female 201 53.4 157 49.1    

 13.05 .011 3 
265 70.3 162 62.2    
46 12.2 44 13.8    
45 11.9 71 22.2    

Race 
White 
Latino 
African American 
Other 9 2.4 6 1.9    

 28.25 .001 4 
69 18.3 18 5.6    
85 22.5 84 26.3    
94 24.9 110 34.4    
90 23.9 77 24.1    

Age 
18-29 
30-39 
40-49 
50-59 
60+ 36 9.5 31 9.7    
 
  
Comparing Included and Excluded Mock Jurors 

A small number of cases (n = 15) were excluded from the final analysis due to 

missing observations. Thus 362 (of the original 377) were available for analysis.  

Thirteen excluded cases had missing values on only one variable, one case had missing 
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values on three variables, and one case had missing values on six variables.  Most of the 

missing observations came from demographic variables.  In fact, one mock juror refused 

to provide any demographic information. Previous experience as a civil juror and gender 

each had one missing value, age had two missing values, the situational construct scale 

had three missing values, and race had ten missing values. Table 10 presents a 

comparison of included and excluded cases based on the study variable.  

As table 10 shows, the groups did not significantly differ for most of the study 

variables. The variables where significant differences were found included political 

affiliation, previous experience as a juror, and attitudes toward civil litigation.  

Democrats and individuals who reported no political affiliation were over represented as 

excluded cases. Participants with previous civil jury experience were overrepresented in 

the excluded cases group. Finally, cases excluded from the analysis had more positive 

attitudes toward the civil litigation system than did cases included in the analysis.  

Identification of Outliers and Influential Cases 

Observations that met the criteria to be considered as outliers were excluded from 

the analysis to test whether the removal of such cases would significantly change the 

results.  The number of outlying cases ranged from 15-22 depending on the particular 

dependent variable under consideration.  The exclusion of these cases did not change the 

substantive findings, and it was decided to include the cases in the analysis. 

Among the independent variables, nine mock jurors reported extremely low 

litigation crisis scores (1.00 to 2.43). Two mock jurors reported very low defendant 

identity scale scores (1.33 and 1.67). Five mock jurors reported extremely high 

situational construct scale scores (2.00 to 3.00).   



 80

Table 10. Comparison of Excluded and Included Cases on Study Variables 

  
 

a N = 362. 
b N varies from 15 to 1 depending on the number of missing cases. 
c Two-tailed test. 
 

 Mean (Standard Deviation) 
or Percentage 

Test of Significance 

Variable Included 
(N=362) 

Excluded 
(N=15b) 

t or x2 df p-valuec 

      
Gender (Male)  46.4 40.00 .000 1 .986 
Age 42.70 

(12.71) 
43.25 

(10.16) 
-.149 372 .881 

Race (White)  72.1 26.7 .153 1 .695 
Marital Status 
        
 
     Single 
     Married 
     Other 

 
 

22.9 
61.3 
15.7 

 
 

20.0 
53.3 
20.0 

.325 2 .850 
 
 

Education 2.71 
(1.01) 

2.43 
(1.45) 

.999 374 .319 

Political Affiliation 
 
      Democrat 
      Republican 
      No Affiliation Given 

 
14.9 
30.9 
54.1 

 
0.0 
13.3 
86.7 

7.413 2 .025 

Previous Civil Juror (Yes)  14.4 33.3 5.653 1 .017 
Severity of Harm (High)  49.4 66.7 1.708 1 .191 
Reprehensibility (High)  47.8 46.7    
Defendant Wealth (High)  51.7 60.0 .402 1 .526 
Litigation Crisis Scale 5.38 

(1.16) 
4.66 

(1.29) 
2.361 375 .019 

Knowledge 1.43 
(0.76) 

1.27 
(0.88) 

.811 375 .418 

Defendant Identity Scale 6.55 
(1.72) 

6.18 
(1.65) 

.820 375 .413 

Plaintiff Identity Scale 3.58 
(1.90) 

2.73 
(1.96) 

1.680 375 .094 

Situational Construct  -1.25 
(1.22) 

-1.19 
(1.47) 

-.160 372 .873 
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When the log transformations of the continuous dependent variables were 

examined, two cases were identified as outliers among compensatory damage verdicts.  

These awards were linked to the two highest compensatory damages of $25 million and 

$67.1 million. Punitive damages were considered among the mock jurors, who awarded a 

monetary punitive damage sum (N= 232). Four cases were identified as outliers among 

punitive damage awards and were matched to punitive damages ranging from ($10 

million to $74.1 million).  

Descriptive Analysis of Dependent Variables 

This section provides the frequency distribution for the two dependent variables: 

compensatory damage award and punitive damage award. While descriptive statistics are 

provided below using the actual damage awards, all further analyses, unless otherwise 

stated, were conducted using the log-transformed data described in the methods chapter.   

Compensatory Damage Awards 

Compensatory damages were coded as a continuous variable. Mock juror awards 

for compensatory damages ranged from zero damages to $67.1 million. The distribution 

of compensatory damages was positively skewed. Measures of central tendency indicate 

that the mean compensatory damage award was $653,935.79, the median award was 

$300,000, and the mode was $500,000. The sample mean is slightly higher than the total 

compensatory damages requested by the plaintiff’s attorneys ($553,506) while the 

median and mode were somewhat lower than the requested damage amount. Compared to 

the U.S GAO study mentioned previously, the compensatory damage awards in this study 

were somewhat smaller than the mean ($906,000) and median ($375,000) compensatory 
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damage awards found in an analysis of 24,000 actual civil jury trials in two counties in 

California from 1960-1984 (Peterson et al., 1987). 

Table 11 presents a frequency distribution of the damage award categories. The 

table illustrates that over 90% of the verdicts were less than one million dollars. 

Compensatory damages of one million dollars or more (N = 34) represented less than 

10% of the verdicts issued in this study. Zero dollars in compensatory damages were 

awarded by 5% (n=18) of mock jurors included in the present analysis. 

 

Table 11: Frequency Distribution for Compensatory Damage Awards  

Compensatory 
Damage Category 

Frequency Percent Cumulative 
Percent 

$0 18 5.0 5.0 
$10,000 to $49,999 15 4.1 9.1 
$50,000 to $65,000 43 11.9 21.0 
$65,001 to $100,000 29 8.0 29.0 
$100,001 to $200,000 40 11.0 40.0 
$200,001 to $300,000 49 13.5 53.5 
$300,001 to $400,000 13 3.6 57.1 
$400,001 to $500,000 37 1.02 67.3 
$500,001 to $600,000 72 19.9 87.2 
$600,001 to $700,000 6 1.7 88.9 
$700,001 to $800,000 6 1.7 90.6 
$800,001 to $999,999 0 0 90.6 
$1,000,000 to $1,999,999 23 6.4 97.0 
$ 2 million 6 1.7 98.7 
$3 million 2 0.6 99.3 
$5 million 1 0.3 99.6 
$25 million 1 0.3 99.9 
$67.1 million  1 0.3 100.2* 
TOTAL 362 100%  
* Percentages do not sum to 100% due to rounding  
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Punitive Damage Awards 

Punitive damage award was coded as a continuous variable with responses 

ranging from zero to $74.1 million and the results were positively skewed. Cases where 

no punitive damages were specified were excluded from the analysis. Frequency 

distributions for punitive damage awards are presented below (Table 12). 

 
Table 12: Frequency Distribution of Punitive Damage Awards  
 

Punitive 
Damage Category 

Frequency Percent Cumulative 
Percent 

    
$7,000 to $49,999 14 6.3 6.3 
$50,000 to $65,000 10 4.5 10.8 
$65,001 to $100,000 31 13.0 23.8 
$100,001 to $200,000 21 9.4 33.2 
$200,001 to $300,000 27 12.1 43.3 
$300,001 to $400,000 8 3.6 48.9 
$400,001 to $500,000 49 22.0 70.9 
$500,001 to $600,000 11 4.9 75.8 
$600,001 to $700,000 4 1.8 77.6 
$700,001 to $800,000 1 0.4 78.0 
$800,001 to $999,999 0 0 78.0 
$1,000,000 to $1,999,999 35 15.7 93.7 
$2 million 2 0.9 94.6 
$3 million 2 0.9 95.5 
$4 million 1 0.4 95.9 
$5 million 3 1.3 97.2 
$10 million 1 0.4 97.6 
$25 million 1 0.4 98 
$55 million  1 0.4 98.4 
$74.1 million  1 0.4 98.8 
TOTAL 223 100%  
* Percentages do not sum to 100% due to rounding 
 

Of those mock jurors who awarded punitive damage verdicts, the mean award 

was $1,241,567; the median award was $450,000; and the mode was $500,000. These 

results were consistent with the findings of the GAO study that found the mean award of 
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actual punitive damage awards in civil cases to be $1.3 million and the median to be 

$400,000 (Peterson et al., 1987). The findings are lower than the mean punitive damage 

award ($2,061,151) reported by mock jurors in Robbennolt’s (1998) study of juror 

eligible citizens and undergraduate students. 

 Over 78% of mock jurors awarded less than $1 million in damages and over 70% 

awarded less than $500,000.  Only 10% of punitive damage awards were greater than one 

million dollars. These findings support previous research that suggests the size of 

punitive damage awards are not as excessive as the general public may believe (Peterson 

et al., 1987; Daniels & Martin, 1990, Robbennolt, 1998).  

Descriptive Analysis of Independent Variables 

 Descriptive statistics for each study variable are presented below including 

demographic control variables, attitudes toward the civil justice system and knowledge 

about damage awards, legal related factors, and affect control factors (Table 13). This 

includes mean, standard deviation, minimum, maximum, skewness, and kurtosis. The 

negative and high skewness score for compensatory damages is attributed to the 19 cases 

where zero dollars in compensatory damages were awarded. The analysis was conducted 

using the log transformations of compensatory and punitive damages.  

Attitudes Towards and Knowledge About Civil Damage Awards 

 Variables associated with attitudes toward and juror knowledge of damage awards 

included civil litigation crisis attitudes and juror knowledge about the size of damage 

awards and the incidence of punitive damage awards. Descriptive statistics for each 

variable are briefly discussed below. 
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Table 13: Descriptive Statistics for Study Variables a 

 

VARIABLE MINIMUM MAXIMUM MEAN STANDARD 
DEVIATION 

SKEWNESSb KURTOSISc 

Demographic Variables       
Gender (Male =1) 0 1 0.46 0.05 0.15 -2.0 

Age 19 69 42.70 12.71 0.00 -0.93 
Race (White=1) 0 1 0.72 0.45 -0.99 -1.02 

Marital Status (Married= Reference)       
Single 0 1 0.23 0.42 1.29 -0.33 
Other 0 1 0.16 0.36 1.89 1.58 

Level of Education 0 4 2.71 1.01 -0.41 -0.49 
Political Affiliation 

(No Affiliation= Reference) 
      

Republican 0 1 0.31 0.46 0.83 -1.32 
Democrat 0 1 0.15 0.36 1.98 1.92 

       
Attitudes and Knowledge       

Attitude toward civil litigation 1 8 5.38 1.15 -0.47 0.94 
Knowledge of Civil Damages 

(Reference= 1-15%) 
      

16-30% 0 1 0.22 0.41 1.39 -0.70 
31-45% 0 1 0.20 0.40 1.47 0.17 
46-60% 0 1 0.16 0.37 1.83 0.26 
61-99% 0 1 0.12 0.32 2.41 3.82 

Don’t Know 0 1 0.10 0.30 2.74 5.54 
 

a N = 362 for each variable except punitive damages where N=223. 
b Standard error is 0.13 
c Standard error is 0.26 
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Table 13 Continued. 
 

VARIABLE MINIMUM MAXIMUM MEAN STANDARD 
DEVIATION 

SKEWNESSb KURTOSISc 

Legal Related Factors       
Severity of Harm 0 1 0.49 0.50 0.02 -2.01 
Reprehensibility 0 1 0.48 0.50 0.90 -2.00 
Defendant’s Wealth 0 1 0.52 0.50 -0.07 -2.00 
       
Affect Control Factors        
Defendant Emotion 0 1 0.51 0.50 -0.03 -2.01 
Plaintiff Emotion 0 1 0.49 0.50 0.03 -2.01 
Defendant Identity 1.33 10.00 6.55 1.72 -0.18 -0.35 
Plaintiff Identity 0 9.00 3.58 1.90 0.22 -0.27 
Situational Construct -3.00 3.00 -1.25 1.22 0.75 -.14 

       
Dependent Variables       
Compensatory Damages 0 18.02 11.86 2.94 -3.19 10.56 
Punitive Damages  8.85 18.12 12.68 1.34 0.27 2.11 
 

a N = 362 for each variable except punitive damages where N=223. 
b Standard error is 0.13 
c Standard error is 0.26 
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Mock jurors were asked to estimate the percentage of jury awards they believed 

were greater than one million dollars and the percentage of jury awards they believed 

included punitive damages.  Tables 14 and 15 present categorical frequency distributions 

of mock juror estimates. 

 
Table 14: Mock Juror Estimates of the Percentage of Civil Cases Greater  

      than $1 million 
 

“Don’t 
Know” 

1-15% 16-30% 31-45% 46-60% 61-99% 

9.7% 
N = 35 

38.1% 
N =138  

24% 
N = 87  

5% 
N = 18 

14.4% 
N = 52 

8.8% 
N = 32 

 

As Table 14 illustrates, the largest percentage of estimates were in the 1-15% 

category.  These percentages are consistent with the findings of Ostrom, Rottman & 

Goerdt (1996) that approximately 8% of jury-determined damage awards were greater 

than $1 million; thus, a number of mock jurors in the present sample seem to have a 

realistic sense of the rarity of large damage awards in civil cases.  It should be noted, 

however, that over 50% of mock jurors overestimated the incidence of jury determined 

damage awards in excess of one million dollars.  Almost 23% significantly overestimated 

the size of damage awards (estimating percentages between 46-99%).  

The mean estimate of the percentage of cases greater than one million dollars was 

27.05%.  The mean estimate was lowered by a number of responses that were left either 

blank or the respondent indicated on the questionnaire form that he or she could not 

provide an estimate of the percentage requested. 
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Table 15: Mock Juror Estimates of the Percentage of Civil Cases where  
                Punitive damages are awarded. 
 

“Don’t 
Know” 

1-15% 16-30% 31-45% 46-60% 60-99% 

9.9% 
N = 36  

17.7% 
N = 64 

17.4% 
N =63  

10.8% 
N = 39 

24.9% 
N = 90 

19.3% 
N = 70 

 

Ostrom, Rottman & Goerdt (1996) reported that approximately 6% of civil cases 

resulting in a monetary award include punitive damages. Mock jurors in the present study 

consistently over-estimated the percentage of cases including punitive awards (Table 15).  

The greatest percentage of responses clustered in the 46-60% category. This finding is 

consistent with previous research investigating the estimations of juror eligible mock 

jurors (Robbennolt, 1998). One reason why the majority of mock jurors in the present 

study may have decided to award punitive damages is because they believed that punitive 

damages were routine in civil cases.    

Legal Variables 

 The present analysis systematically varied three legal variables including severity 

of harm to the plaintiff, reprehensibility of the defendant’s conduct, and wealth of the 

defendant. Table 16 presents the mean damage award, median damage award, standard 

deviation associated, and rank of the median damage award among each of the eight 

possible scenarios for compensatory damages and punitive damages, respectively.   
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Table 16: Mean Compensatory and Punitive Damage Award by Case Scenario 
 Severity of 

Harm 
to the Plaintiff 

Reprehensibility
of Defendant’s 

Misconduct 

Wealth of 
the 

Defendant 

 

Compensatory Award 

 

Punitive Award 

    Mean Median  Mean Median  
         (Standard 

Deviation) 
Median 
Rank 

     (Standard 
Deviation) 

Median 
Rank 

        
1 HIGH HIGH HIGH $498,417 $500,000 $1,117,371 $250,000 2 
    (447,285.26) 

1 
(3,667,007)  

        
2 HIGH HIGH LOW $383,514 $350,000 2 $374,585 $400,000 1 
    (261,438.40)  (343,010.70)  
        
3 HIGH LOW HIGH $2,404,566.30 $300,000 4 $374,585 $400,000 1 
    (10,296,947.30)  (582,927.90)  
        
4 HIGH LOW LOW $452,377.08 $277,253 5 $400,642.10 $150,000 4 
    (743,300.20)  (790,213.80)  
        
5 LOW HIGH HIGH $495,565.88 $325,000 3 $3,491,143 $200,000 3 
    (531,707.26)  (113,991,731)  
        
6 LOW HIGH LOW $351,160.57 $250,000 6 $237,847.80 $100,000 5 
    (299,085.83)  (312,755.60)  
        
7 LOW LOW HIGH $320,572.21 $125,000 7 $341,984.70 $0 6 
    (378,084.65)  (1,316,713)  
        
8 LOW LOW LOW $216,831.95 $100,000 8 $136,547.60 $0 6 
    (340,071.30)  (232,306.80)  
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Compensatory Damage Awards and Legal Variables As stated above, the purpose 

of compensatory damages is to pay costs associated with harm incurred by the plaintiff 

by the defendant’s misconduct; thus, a decision to award a compensatory damage 

assumes the defendant is liable or to blame for causing the injuries.  If the defendant is 

found liable, all else equal, compensatory damages are expected to follow in an amount 

that reflects the nature of the harm done to the plaintiff; however, in a courtroom trial 

situation, all else is not equal. The primary purpose of this study is to examine factors in 

addition to case specific facts that may influence juror determined damage awards. 

If the present study were only interested in case specific factors associated with 

compensatory damage determinations, the results of Table 17 would be troubling for the 

legal rational for compensatory damages. In determining compensatory damages, jurors 

are to consider evidence concerning the severity of the harm to the plaintiff and 

determine an award that compensates the plaintiff for economic damages (e.g. medical 

bills, lost wages) and non-economic damages (e.g. pain and suffering). It is expected that 

plaintiffs who are more severely harmed will be awarded higher compensatory damages.  

The present study involved eight case scenarios with varying levels of severity of 

harm to the plaintiff (high/low), reprehensibility of the defendant’s misconduct 

(high/low) and defendant wealth (high/low). Civil law asks jurors to scale the 

compensatory damage award to the severity of the harm suffered by the plaintiff.  

Scenarios 1-4 describe the plaintiff’s harm as “high” or severe (Table 16).  Legal 

rationale would expect these scenarios to yield higher compensatory damages than 

scenarios 5-8, describing the severity of harm as “low.” In the present study, however, 

this was not the case.  Mock jurors reading case scenario number 5 describing low injury 
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severity awarded relatively high compensatory damages.  The median damage award for 

this scenario was ranked third highest among all scenarios.  Jurors reading this scenario 

may have allowed the reprehensibility of the defendant’s misconduct to influence their 

damage determination.  

 Despite the relatively large damage award of jurors reading case summary 

version five, jurors reading the other case summary versions seemed to scale 

compensatory damages to the severity of harm suffered by the plaintiff.  Specifically, 

three of the four case scenario versions describing “high” severity ranked first, second, 

and fourth according to the median damage award by case scenario. Similarly, three of 

the four case scenario versions describing “low” severity ranked sixth, seventh, and eight 

according to median damage award by case scenario.   

Thus, the data (Table 16) suggests that something else might factor into juror 

determined compensatory damages. This “something else” is considered in subsequent 

regression and structural equation modeling presented in chapters 6 and 7.   

Punitive Damage Awards and Legal Variables As stated before, the purpose of 

punitive damages is to punish examples of outrageous or morally reprehensible 

misconduct on the part of civil defendants. Unlike compensatory damage awards, the 

focus on punitive damages is on the specific conduct of the defendant and a 

determination of a monetary value that would effectively punish the defendant for the 

misconduct; thus, jurors should consider both the reprehensibility of the defendant’s 

misconduct and the wealth of the defendant when determining punitive damage awards. 

Before a punitive damage award can be awarded, jurors must first find clear and 

convincing evidence that the harm to the plaintiff resulted from malice on the part of the 
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defendant (see Survey Instrument in Appendix C). If evidence of malice is determined, 

jurors then assess a punitive damage award. Texas Pattern Civil Jury Verdict Forms 

instruct jurors to consider evidence related to: “the nature of the wrong, the character of 

the conduct involved, the degree of culpability of the wrongdoer, the situation and 

sensibilities of the parties considered, the extent to which conduct offends a public sense 

of justice and propriety, and the net worth of the defendant” in determining a punitive 

damage award (See Appendix C). 

If the present study were only interested in case specific factors associated with 

punitive damage determinations, the results of Table 16 would again be troubling for the 

legal rational for punitive damages. Mock jurors reading case scenario number four read 

about a plaintiff who was severely injured. While both reprehensibility and defendant 

wealth were described as low, this scenario ranked the fourth highest in median punitive 

damage award.  Yet the median punitive damage award was $400,000.  This scenario tied 

in rank with scenario two describing high severity, high reprehensibility, and low wealth.  

The scenario expected to rank the highest (scenario one) ranked second with a median 

punitive damage award of only $250,000. Mock jurors reading case scenario number 

three awarded the third highest median punitive damage award among all eight case 

scenarios ($200,000). This is troubling because it seemed as though jurors awarded 

punitive damages even though reprehensibility of the defendant’s misconduct was not 

evident.   

Despite the awards described above, other punitive damage awards did seem to be 

scaled to the reprehensibility of the defendant’s misconduct. The median damage award 

associated with scenarios seven and eight was zero dollars. Mock jurors reading these 
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versions most likely found that malice was not established to award punitive damages. It 

should be noted that the severity of harm to the plaintiff was also described as low in both 

scenarios seven and eight.   

Civil law has established that the wealth of the defendant should be considered 

when awarding punitive damages. The punitive verdict must be sufficient to serve the 

intended purpose of punishing the defendant for outrageous civil misconduct. It is not 

clear whether mock jurors considered the wealth of the defendant in awarding punitive 

damages. The highest median punitive award involved a description of low wealth. It 

should also be noted that while scenario seven describes high wealth, both severity of 

harm and reprehensibility are described as low. Most likely, mock jurors did not consider 

wealth of the defendant because the median punitive damage award in this scenario was 

zero. Defendant wealth as a predictor of juror-determined punitive damage awards is 

further described in subsequent chapters. 

In examining the punitive damage awards by case scenario version, the data 

similarly indicates that something in addition to case legal specific factors may influence 

a juror’s decision to award punitive damages (Table 16). Chapters 6 and 7 further 

examine the nature of predictor relationships in regression and structural equation 

models.  

Affect Control Variables As discussed previously, two variables were 

systematically varied in the film presentation of the direct examination of the plaintiff 

and the cross examination of the defendant. These variables were plaintiff emotion 

(sad/apathetic) and defendant emotion (remorseful/apathetic). It was expected that the 

emotion of the plaintiff and defendant would influence the situational construct such that 
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mock jurors who viewed the remorseful defendant would create more lenient situational 

constructs and mock jurors who viewed the apathetic defendant would create more harsh 

situational constructs. The situational construct, in turn, would influence the juror 

determined damage award.   

The independent t-test results are not statistically significant (Table 17).  This 

preliminary analysis of the data suggests that while each group of independent variables 

is somewhat successful in predicting juror determined damage awards, other factors are 

at work in a juror’s decision to award damages. 

 

Table 17: Independent T-Test Results. Plaintiff and Defendant Emotion and  
              Situational Construct, Compensatory Damage Award and Punitive  
              Damage Award 
 
  

N 
 

Mean 
Standard 
Deviation 

 
t 

 
df 

 
p 

Situational Construct       
     Plaintiff: Sad 179 -1.27 1.25 0.19 360 .85
                    Apathettic 184 -1.24 1.20    
    Defendant: Remorseful 184 -1.15 1.25 -1.56 360 .12
                        Apathetic 178 -1.35 1.19    
       

Compensatory Damage 
Award 

      

     Plaintiff: Sad 178 $785,938.01 5,017,014.33 -0.66 360 .51
                   Apathettic 184 $526,237.98 1,886,338.81    
    Defendant: Remorseful 184 $355,429.70 468,889.15 1.54 360 .13
                        Apathetic 178 $962,503.88 533,555.44    
       
Punitive Damage Award        
     Plaintiff: Sad 105 $1,285,038 7,200,846.26 -0.03 221 .98
                   Apathettic 118 $1,263,370 5,600,874.40    
    Defendant: Remorseful 110 $1,230,733 7,105,300.20 0.10 221 .92
                        Apathetic 113 $1,315,274 5,637,584.61    
 

 



 

 
95 

 
 

 

 
Bivariate Correlations 

 
 Pearson correlations of independent variables and each of the primary dependent 

variables are presented below (Tables 18 and 19).  As expected, significant correlations 

were found for variables presented in the theoretical model (Figure 1).   

 An examination of the correlations among study variables and compensatory 

damages indicated that defendant wealth was not significantly correlated with 

compensatory damage awards (Table 18). Furthermore, knowledge about the size of 

damage awards and instance of punitive damage awards were expected to be associated 

with mock juror determined compensatory damages; however, only the category of 

estimates between 31-45% was correlated with compensatory damages (r = .12, p <. 05).  

This suggests that jurors with estimates in the 31-45% category were more likely to 

awarded higher compensatory damages than did jurors with more factual and realistic 

estimates in the 1-15% category.   

An examination of the correlations among study variables and punitive damage 

awards revealed that severity of harm was not significantly correlated with defendant 

identity. Additionally, none of the knowledge categories were significantly correlated 

with punitive damage award. Defendant wealth, however, was positively correlated with 

punitive damage award (r = .20, p <. 001). This suggests that jurors who read case 

summaries describing the defendant’s wealth as $67.1 million awarded higher damages 

than did jurors who read about a defendant’s wealth of one million dollars.
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Table 18. Pearson Correlations of Study Variables for Compensatory Damage Model a 

a N = 362. 
b All knowledge variables correlated, not indicated to save space.  
+ p < .10, * p < .05, ** p < .01, *** p < .001. 

  1 2 3 4 5 6 7 8 9 10 11 12 13 14 
1 Defendant Emotion 

 
1              

2 Plaintiff Emotion 
 

-.13* 1             

3 Defendant Identity 
 

-.17*** .03 1            

4 Plaintiff Identity 
 

.06 -.30*** -.34*** 1           

5 Situational Construct 
 

.08 -.01 -.64*** .41*** 1          

6 Reprehensibility 
 

.01 -.03 .31*** -.03 -.24*** 1         

7 Severity of Harm 
 

-.01 .01 .11* -.01 -.28*** .01 1        

8 Litigation Crisis  
 

.02 -.01 -.15** .18*** .28*** -.02 -.01 1       

9 Defendant Wealth 
 

-.02 .02 .10+ -.07 -.02 -.02 -.02 .03 1      

 
10 

Knowledgeb  
              Don’t Know 

 
-.05 

 
.05 

 
.02 

 
-.09+ 

 
-.03 

 
.02 

 
-.08 

 
-.02 

 
-.02

 
1 

    

11                   16-30% .01 -.02 .09+ -.04 .01 -.01 -.01 -.04 .05 -.17 1    
12                   31-45% -.04 .04 -.01 -.01 -.09+ .06 .07 .06 -.01 -.16 -.26 1   
13                   45-60% -.02 .12* -.02 .04 .01 -.03 -.03 .11* .01 -.14 -.23 -.24 1  
14                   61-100% -.04 .08 -.03 -.01 -.02 -.04 .01 .06 -.05 -.12 -.19 -.18 -.16 1 
15 Compensatory 

Damages 
 

-.01 
 

.02 
 

.45*** 
 

-.37***
 

-.57***
 

.17***
 

.17***
 

-.14**
 

.08 
 

-.04
 

.01 
 

.12**
 

.02 
 

.06
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Table 19. Pearson Correlations of Study Variables for Punitive Damage Model a 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

a N = 223. 
b All knowledge variables correlated, not indicated to save space.  
+ p < .10, * p < .05, ** p < .01, *** p < .001

  1 2 3 4 5 6 7 8 9 10 11 12 13 14   
1 Defendant Emotion 

 
1              

2 Plaintiff Emotion 
 

-.14* 1             

3 Defendant Identity 
 

-.18** .03 1            

4 Plaintiff Identity 
 

.07 -.36*** -.20*** 1           

5 Situational Construct 
 

.11 -.08 -.41*** .30*** 1          

6 Reprehensibility 
 

.03 -.02 .13+ -.12+ .04 1         

7 Severity of Harm 
 

-.04 .01 .01 .04 -.22** -.09 1        

8 Litigation Crisis  
 

.03 -.02 -.04 .19** .15* .10 -.04 1       

9 Defendant Wealth 
 

.01 .08 .09 -.07 .03 -.04 -.08 .07 1      

 
10 

Knowledgeb  
              Don’t Know 

 
-.06 

 
.02 

 
.05 

 
-.15* 

 
-.09 

 
.01 

 
-.02 

 
-.01 

 
-.07 

 
1 

    

11                   16-30% .03 .03 .11 .01 .02 -.05 .06 -.04 .06 -.17 1    
12                   31-45% -.03 .02 -.07 -.03 .10 .07 .05 .10 -.09 -.15 -.26 1   
13                   45-60% -.04 -.09 -.02 .11 .01 -.01 -.05 .13+ .06 -.15 -.26 -.24 1  
14                   61-100% .02 .04 -.10 .02 .06 -.02 -.09 .01 -.06 -.12 -.20 -.18 -.18 1 
 
15 

Punitive  
Damages 

 
-.13+ 

 
.13+ 

 
.34*** 

 
-.19** 

 
-.37***

 
-.02

 
.13+ 

 
.01 

 
.20***

 
.07 

 
-.04

 
-.01

 
.07 

 
-.02
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Relationships not suggested by the theoretical model (Figure 1) were also found 

among Pearson correlations.  First, litigation crisis was found to be negatively correlated 

with defendant identity for both compensatory (r =- 0.15, p < 0.01) and punitive damages 

(r =- 0.19, p < 0.01). As previously stated, that individuals possessing high scores on the 

litigation crisis scale were more likely to believe that people are quick to sue, far too 

many frivolous lawsuits are filed, and that the awards of civil juries are excessively large.  

This suggests that as litigation crisis scores increased, the more negatively the jurors 

perceived the defendant. A relationship was also found between attitudes of litigation 

crisis and plaintiff identity for both compensatory (r =- 0.18, p < 0.001) and punitive 

damage awards (r =- 0.19, p < 0.01). This suggests that as litigation crisis scores 

increased, the more positively the jurors perceived the; thus, a juror’s litigation crisis 

attitude may affect the identity assigned to both plaintiff and defendant.   

Attitudes towards civil litigation were further investigated by examining the 

demographic variables to determine whether specific demographic factors were related to 

civil litigation crisis attitudes. Race (r = .216, p <. 01, two-tailed) and political affiliation 

(r = -.171, p <. 01, two-tailed) were significantly correlated with attitudes towards civil 

litigation; thus, in the present sample, white, Republican mock jurors reported more 

negative attitudes toward civil litigation than did non-white, Democrats, or jurors 

reporting no political affiliation. Robbennolt (1998) reported a similar correlation 

between political party membership and attitudes of civil litigation. Race, however, did 

not produce a significant correlation in Robbennolt’s (1998) study.   

Second, reprehensibility was found to be negatively correlated with situational 

construct (r =- 0.24, p < 0.01) for compensatory damage awards. This suggests that jurors 
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who read highly reprehensible case summaries developed harsher situational constructs 

than did those who read lower reprehensibility cases. A number of significant 

correlations were found among categories of the knowledge variable.  First, the category 

of “Don’t know” approached significance with a negative relation to plaintiff identity for 

both compensatory (r = - 0.09, p < 0.10) and punitive damages (r = - 0.15, p < 0.10). This 

suggests that mock jurors who answered, “Don’t Know” to the estimation questions 

perceived the plaintiff’s identity as more positive than did mock jurors with estimates in 

the 1-15% category. Additionally, a positive correlation between respondents in the 45-

60% category and litigation crisis scores for both compensatory damages (r = 0.11, p < 

0.05) and punitive damages (r =-0.13, p < 0.05) was found. This suggests that mock 

jurors in the 45-60% category held stronger civil litigation attitudes than did mock jurors 

in the 1-15% category. Moreover, a positive relationship between the 16-30% category 

and defendant identity (r = 0.09, p < 0.10) was found. This suggests that mock jurors in 

this category perceived a more negative defendant identity than did mock jurors in the 1-

15% category. Finally, negative relationships were found between both the 31-45% 

category and situational construct (r =- 0.09, p < 0.10) and the 45-60% category and 

plaintiff’s emotion. This suggests that jurors in the former category developed harsher 

situational constructs than did jurors in the 1-15% category, and that jurors in the latter 

category were more likely to perceive the plaintiff’s emotion as apathetic versus sad than 

did jurors in the 1-15% category.   

The following chapters will investigate models that will provide a better 

understanding of how jurors award damages. Chapter 6 will present the results of 
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regression modeling for both compensatory and punitive damages. Chapter 7 will present 

the results of the structural equation modeling.  
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CHAPTER 6 

FACTORS AFFECTING MOCK JUROR DECISION-MAKING: 

AN EXAMINATION OF TWO EXPLANATORY MODELS 

 

 

This chapter presents the results of the multiple regression models for both 

dependent variables (compensatory damage award and punitive damage award). This is 

followed by a discussion of the regression diagnostics performed on all models in order 

to determine how well the model assumptions were met.   

Model Predicting Compensatory Damage Awards 

The compensatory damage award was regressed on each of the four independent 

variable groups (Table 20). The first column of the table presents the standardized 

regression coefficients of equation one that includes only the demographic predictors.  

The second column presents the standardized regression coefficients of equation two that 

includes both demographic and individual characteristics as predictors. The third column 

presents standardized regression coefficients for equation three that includes 

demographic, individual characteristics, and legal predictors. The final column is the full 

model and includes demographic, individual, legal, and affect control driven predictors.  

The corresponding values for coefficient of determination (R2), change in R2, and 

significance for the change in R2 for each equation is presented at the bottom of the table.   

 



 

 
102 

 
 

 

Table 20: Standardized Coefficient Estimates for Multiple Regressions  
                 Predicting Compensatory Damages (N=362) 
 

 Equation Number 
PREDICTOR VARIABLES 1 2 3 4 
     
1. Demographic Factors     
Gender (Male =1, Female =0) -.075 -.059 -.062 .002 
Age -.035 -.032 -.043 -.052 
Race (White = 1, Nonwhite =0) -.057 -.051 -.063 -.043 
Marital Status   (Married = Reference)     
                      Single -.011 -.005 -.010 -.015 
                      Other .018 .003 -.016 -.005 
Level of Education -.180*** -.165*** -.154*** -.083* 
Political Affiliation (No Affiliation = Reference)     
                        Republican .008 .023 .020 .006 
                        Democrat -.006 -.022 -.012 -.045 
Experience as a Civil Juror (Yes =1, No =0) .040 .018 .010 .020 
     
2. Attitudes and Knowledge of Civil Damages     
Attitudes toward civil litigation  
(High score = strong litigation crisis attitude) 

 -.153*** -.150*** -.029 

Knowledge of damages (Reference=1-15%)     
                         16-30%  .119* .121* .050 
                         31-45%  .225*** .212*** .135** 
                         46-60%  .117* .131** .075 
                         61-99%  .141** .153** .097* 
                         Don’t Know – No Answer  .025 .039 -.019 
     
3. Factors Driven by the Legal System     
Severity of harm to the plaintiff    (1=high, 0=low)   .161*** .042 
Reprehensibility of defendant’s misconduct 
                       (1=high, low =0) 

  .151*** .029 

Defendant’s wealth (1=high, 0=low)   .115*** .068 
     
4. Factors Driven by  
    Affect Control Theory 

    

Defendant Identity Index (high = negative identity)    .121** 
Plaintiff Identity Index  (high=negative identity)    -.163***
Situational Construct Index  (low=negative, harsh)    -.367***
     
R2 .055 .106 .166 .395 
Adjusted R2 .030 .066 .122 .358 
Change in R2 .055 .051 .060 .230 
Significance of the Change in R2 .018 .004 .000 .000 

 

.10≤ p = *                .05≤ p = **               .01≤ p = *** 
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Level of education was the only demographic variable that produces a significant 

relationship to compensatory damages when only demographic variables are considered 

(Table 20, equation 1). Similarly, education was the only demographic variable of 

significance when including attitudes and knowledge about civil litigation (equation 2) 

and when including factors driven by the legal system (equation 3); thus, the first, 

second, and third equations show that education was highly related to compensatory 

damage award when demographic, attitudes and knowledge, and legal variables are in the 

model.  When the ACT variables were introduced, however, the effects of education are 

reduced. Mock jurors with lower levels of education generally awarded higher 

compensatory damages, when holding constant the predictor variables.   

A similar pattern occurred with attitudes and knowledge about civil litigation.  

While civil litigation remained highly significant across equations 2 and 3, once ACT 

variables are introduced, the effects of attitudes toward civil litigation are reduced.  The 

knowledge category of estimates from 31-45% was highly significant in equations 2 and 

3, while significance is somewhat diminished in equation 4. A similar pattern occurs with 

estimates from 61-99%. In the final model, only estimates of 31-45% and 61-99% were 

significant. This means that compared to the 1-15% estimate group, individuals with 

estimates in the 31-45% and 61-99% group awarded higher compensatory damages.   

 Of the legal predictors, all were initially significant. Once ACT variables were 

added in the final model, however, all lost significance. 

In the final equation, plaintiff identity and situational construct index are highly 

related to compensatory damage values. Defendant identity produced a lesser yet also 

statistically significant relationship. This suggests that as mock jurors perceive more 



 

 
104 

 
 

 

positive identity for the plaintiff, perceive a more negative identity for the defendant and 

create a harsher (pro-plaintiff) situational construct they generally award higher 

compensatory damages  

Affect control variables were strong predictors of compensatory damage awards, 

and as expected, the addition of these variables added a significant amount to the 

variation explained in Compensatory Damages (Change in R2 = , 0.23, p=.000). In fact, 

the final model including affect control theory predictors explained almost over one third 

of the variation in compensatory damages (adjusted R2 =0.358); thus, the addition of 

affect control predictors greatly improved the model fit in explaining the variance 

associated with mock juror- determined compensatory damage awards. 

Collinearity does not appear to be a problem in this model because the largest 

variance inflation factor (VIF) is 2.19. The normal probability plot indicated some 

deviation from the normality in the distribution of the residuals; thus, the normality 

assumption is questionable. This was attributed to cases where zero damages were 

awarded.  Plots of the residuals against the fitted values and the predictor variables were 

also indicative of the cases where zero damages were awarded; however, despite the 

disturbances caused by the zero damage award cases, no unusual patterns were 

uncovered.  None of the cases exhibited unusually large leverage or Cook’s distance 

values. Furthermore, no standardized differences in beta (DFBETA) exceed a value of 

one.   
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Model Predicting Punitive Damage Awards 

Table 21 presents the standardized coefficient estimates for multiple regression 

predicting punitive damages. Race was found to be the only demographic predictor that 

produced a significant relationship to punitive damage values. Race was negatively 

related to punitive damage award in that higher punitive damage awards were associated 

with being nonwhite. Race was significant at the .05 level in equations 1, 2 and 4. In 

equation three, however, race lost some significance.  

 Neither attitudes nor knowledge about the civil litigation system were significant 

indicators of punitive damages. Of the legal predictors, severity of harm to the plaintiff 

and defendant wealth were significant in both equation 3 and equation 4. Defendant 

wealth remained highly significant in equation 4 while the significance of severity of 

harm to the plaintiff was somewhat diminished. Reprehensibility of the defendant’s 

misconduct was not a significant predictor of punitive damage award. This was an 

unexpected finding.   

In the final equation, affect control theory predictors of the defendant identity 

scale and situational construct scale were highly related to punitive damage values. 

Plaintiff identity, however, was not significant.  

 

 

 

 

 

 



 

 
106 

 
 

 

Table 21: Standardized Coefficient Estimates for Multiple Regressions  
                 Predicting Punitive Damages (N=223) 
 
 MODEL NUMBER 
PREDICTOR VARIABLES 1 2 3 4 
1. Demographic Factors     
Gender (Male =1, Female=0) -.077 -.084 -.074 -.015 
Age .085 .087 .069 -.063 
Race (White =1, Nonwhite =0) -.151** -.166** -.190* -.161** 
Marital Status (Married =Reference)     
                    Single -.011 -.033 .001 .039 
                     Other .028 .031 -.005 .012 
Level of Education -.055 -.026 -.050 .008 
Political Affiliation (No Affiliation Reference)     
                      Republican -.061 -.068 -.041 -.009 
                      Democrat -.086 -.081 -.058 -.075 
     Experience as a Civil Juror (Yes =1, No =0) .023 .019 .004 .018 
      
2. Attitudes and Knowledge of Civil Damages      
Attitudes toward civil litigation  
(High score = strong litigation crisis attitude) 

 .020 .012 .049 

Knowledge of civil damages (1-15%=Reference)      
                       16-30%  .034 .020 -.036 
                        31-45%  .054 .068 .036 
                        46-60%  .122 .117 .091 
                        61-99%  .032 .063 .069 
                        Don’t Know- No Answer  .083 .073 .032 
      
3. Factors Driven by the Legal System     
 Severity of harm to the plaintiff (high =1, low=0)    .158** .118* 
Reprehensibility of defendant’s misconduct 
                     (high =1, low=0) 

  -.007 -.030 

 Defendant’s wealth  (high =1, low=0)   .224*** .190*** 
     
4. Factors Driven by  
    Affect Control Theory 

    

Defendant Identity Index (high = negative identity)     .309*** 
Plaintiff Identity Index (high = negative identity)    -.055 
Situational Construct Index (high =negative, harsh)    -.214***
     
R2 .044 .056 .122 .300 
Adjusted R2 .004 .012 .045 .226 
Change in R2 .044 .012 .066 .177 
Significance of the Change in R2 .366 .849 .002 .000 
 

.10≤ p = *                .05≤ p = **               .01≤ p = *** 
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Defendant wealth (Β = .190, p <0.001), defendant identity (B = .309, p <0.001), 

and situational construct scale (B =. -.214, p =0.001) were the strongest predictors of 

punitive damage values. The addition of affect control theory predictors added a 

significant amount to variation explained in punitive damages  (Change in R2 = .18, p=. 

000). However, the variance explained was moderate for this model (adjusted R2 =0.226).   

Collinearity did not appear to be a problem in this model because the largest 

variance inflation factor (VIF) was 1.498. The normal probability plot indicated minimal 

deviation from the normality in the distribution of the residuals, and the plots of the 

residuals against the fitted values and the predictor variables revealed no usual patterns.  

None of the cases exhibited unusual Cook’s distance values and only one case had a 

leverage value that exceeded 2 (k +1)/n.  The model was re-estimated, omitting the case 

with the large leverage value. The substantive results did not change, and the case was 

left in the model.  No DFBETA values exceeded a value of one. 

Summary  

Multiple regression modeling was performed to study the relationship between 

dependent variables (compensatory and punitive damage award) and groups of 

independent variables (demographic factors, attitudes and knowledge of civil damages, 

factors driven by the legal system, and factors driven by affect control theory). The 

dependent variables represented two independent juror decisions involved in a civil trial. 

Two separate regression models, each with four equations, were developed in order to 

compare and contrast the data according to the dependent variable.  

Overall, the data indicated that the addition of affect control theory predictors 

contributed to a greater understanding of juror determined damage awards for both 
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compensatory damages and punitive damages. The adjusted R2 for each model was 

largest for the fourth equation when ACT variables were added. Thus, ACT was useful in 

contributing to an understanding of the factors that jurors consider important in 

determining compensatory and punitive damages.  

By comparing coefficients between equations, it was possible to examine how the 

effects of individual factors changed when controlling for subsequent factor groups; for 

example, the attitude toward civil litigation coefficient was drastically reduced when 

ACT driven factors were introduced into the equation. Similarly, factors driven by 

expectations of the legal system were also significantly reduced with the addition of ACT 

factors; thus, ACT predictors played an important role in mediating the impact of attitude 

towards civil litigation and factors driven by the legal system concerning compensatory 

damage award.   

It should be noted that the addition of variables affected the significance levels of 

coefficients in the punitive damage model; however, each independent variable that 

originally presented as significant to some degree remained significant to some degree in 

the full model.   

An examination of the models for both compensatory and punitive damages 

revealed that particular independent variables affected the dependent variables in 

different ways. The full model (Table 20, equation 4) revealed six factors important to 

juror determined compensatory damages including: level of education, knowledge about 

civil damage awards, defendant identity, plaintiff identity, and situational construct. The 

full model for punitive damage (Table 21) revealed five important factors including: race, 

severity of harm to the plaintiff, wealth of the defendant, defendant identity, and 
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situational construct. The data lends support to the claim that jurors consider different 

types of evidence as more important or less important in each of the two damage award 

decisions.   

Several unexpected factors were found to be significant in the full models.  First, 

demographic predictors were not expected to influence damage award decisions.  

However, level of education was found to influence compensatory damage awards.  

Mock jurors with lower levels of education tended to award higher compensatory 

damages.  Similarly, race significantly influenced punitive damage determinations.  Non-

white mock jurors awarded higher punitive damages than did white mock jurors.   

Second, in the full model variables associated with attitudes and knowledge of 

civil damages were only found to be important predictors of compensatory damages.  

Certain knowledge estimates were found to be associated with higher compensatory 

damages than were mock jurors who gave more realistic estimates about civil damages.   

Third, and probably most surprising, in the full model factors driven by 

expectations of the legal system were found to be important predictors of only punitive 

damages. Even more surprising, reprehensibility of the defendant’s conduct was not a 

significant indicator of punitive damage determinations. This was troubling given that 

civil jury instructors specifically ask jurors to consider the reprehensibility of the 

defendant’s misconduct when determining punitive damage awards.  In the present study, 

it seemed that jurors were more heavily swayed by the severity of harm to the plaintiff 

and the defendant’s wealth when determining punitive damages.   

Finally, factors driven by affect control theory produced the highest magnitude of 

association with the dependent variable. While defendant identity, plaintiff identity, and 
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situational construct were all important to juror determined compensatory damage 

awards, only defendant identity and situational construct were important to punitive 

damage determinations.   

Further analyses were conducted to explore the nature of the relationships among 

independent variables and mock juror determined damages. The following chapter 

presents the findings of the structural equation modeling. This is followed by a discussion 

and elaboration of the implications for the substantive findings.   
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CHAPTER 7 
 

AFFECT CONTROL THEORY AS A MEANS TO UNDERSTAND JUROR  
 

DETERMINED DAMAGE AWARDS:  STRUCTURAL EQUATION MODELING  
 

 

The structural equation models of compensatory and punitive damages reveal 

both expected and unexpected results. The models of relationships with compensatory 

damage award (Figure 5) and punitive damage award (Figure 6) are illustrated below. A 

summary of direct, indirect, and total effects for study variables are presented for the 

compensatory damage model (Table 22) and punitive damage model (Table 23).  

Substantive meanings of the model relationships are further discussed in Chapter 8.  

Compensatory Damage Model 

An examination of the structural equation model for compensatory damages 

suggests that defendants who project a remorseful demeanor were perceived by jurors as 

possessing a more positive identity than were defendants who projected an apathetic 

demeanor (-.14). Similarly, plaintiffs who project a sad emotional demeanor were 

perceived by jurors as possessing a more positive identity than were plaintiffs who 

projected an apathetic demeanor (-.30).  Additionally, when mock jurors perceived the 

plaintiff’s identity as more positive, they tended to perceive the defendant’s identity more 

negatively (-.31).   
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Figure 5. Structural Equation Modeling Approach with Observed Variables: 
                   Model of Relationships with Compensatory Damages 
 
 

  
  Reprehensibility       Severity of Harm       

   Litigation 
 .30** -.23**    Crisis 
               .11*          

                                          .11** 
  

 
Defendant’s                -.14**         Defendant’s  -.53**  Situational 
Emotion     Identity   Construct 

  
                              .21** 
 -.31**   -.39** 

 .13** 
Plaintiff’s    -.30**  Plaintiff’s     .16**      
Emotion     Identity  Compensatory 

                                                                                            Damages     
 n/s                            .13*  
        
 Knowledge 

Defendant Wealth 
 

 

Fit Indices: Chi-Square = 305.64(df = 193, p=. 00), Root Mean Square Error of 
Approximation (RMSEA) = .040, Comparative Fit Index (CFI) = .90, Goodness of Fit 
Index (GFI) = .94, Adjusted Goodness of Fit Index = .90, Incremental Fit Index (IFI) = 
.91.   * p <. 05, ** p<. 01. 
 
Defendant Emotion: High = Remorseful, Low = Apathetic 
Plaintiff Emotion: High = Sad, Low = Apathetic 
Defendant Identity: High = Negative Identity, Low = Positive Identity 
Plaintiff Identity: High = Negative Identity, Low = Positive Identity 
Situational Construct: Low = Harsh, Pro-Plaintiff, High = Lenient, Pro-Defendant 
Knowledge was abbreviated to save space.  Categories include: “Don’t Know,” and estimates of 1-15%, 
16-30%, 31-45%, 46-60%, and 61-100%. 
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The large negative relationship between defendant identity and situational 

construct (-.53) suggests, that the more negatively that mock jurors perceived the 

defendant’s identity, the harsher (or pro-plaintiff) the situational constructs that were 

created.  When examining defendant identity, plaintiff identity, and situational construct, 

findings suggested that mock jurors who assigned a positive identity to the plaintiff, were 

more likely to create harsher (pro-plaintiff) situational constructs.  Additionally, the more 

positive the plaintiff identity and the more negative the defendant identity, the higher 

juror determined compensatory damage awards. 

Statistically significant relationships were also found among attitudes and beliefs 

of individual jurors. Attitudes toward civil litigation were positively related to situational 

construct. Knowledge was positively related to damage awards. These suggest that jurors 

with strong, negative attitudes about civil litigation were more likely to create harsh (pro-

plaintiff) situational constructs than were mock jurors with less negative attitudes about 

the civil justice system. Additionally, mock jurors with knowledge estimates in the 31-

45% and 61-99% category were more likely to award higher compensatory damage 

awards than were mock jurors with knowledge estimates in the 1-15% category.     

 Statistically significant relationships were found among two of the three 

predictors driven by expectations of the legal system (Table 22). Both reprehensibility 

and severity of harm to the plaintiff were positively related to defendant identity.  These 

effects suggest that when mock jurors read case summary versions indicating a high 

degree of reprehensibility and/or a severe amount of harm to the plaintiff, the defendant 

identity was perceived more negatively. Furthermore, the negative relationship between 

severity of harm and situational construct suggests that when mock jurors read case 
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summaries, where the plaintiff’s injuries were described as severe, harsher (pro-plaintiff) 

situational constructs were created. The wealth of the defendant was not a statistically 

significant predictor of compensatory damage awards.   

 Several significant relationships were produced among demographic variables 

(Table 22). Male mock jurors tended to assign more positive identities to the plaintiff 

than did female mock jurors. Jurors who reported higher levels of education tended to 

create more lenient (pro-plaintiff) situational constructs and awarded lower damages than 

did jurors who reported lower levels of education.   

Indirect Model Effects 

 A number of indirect relationships were implicit in the theoretical model. While 

the indirect model relationships are not specified in the theoretical model (Figure 1) they 

are discussed here as important relationships never before considered in relation to affect 

control theory in the civil situation (Table 22).   

Significant indirect effects were found among plaintiff emotion and situational 

construct (-.11) and plaintiff emotion and compensatory damage award (.10). These 

suggest that plaintiff emotion significantly influenced both situational construct and 

compensatory damage award in the expected directions through plaintiff identity.  

Furthermore, plaintiff emotion was also found to indirectly influence defendant identity 

(.09) also through plaintiff identity.  These suggest that when the plaintiff was perceived 

to display a sad emotion, harsher situational constructs were created, higher 

compensatory damages were awarded, and the defendant’s identity was perceived as 

more negative.  
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Significant indirect relationships were also found in the expected directions 

between defendant emotion and situational construct through defendant identity (.08) and 

defendant emotion and compensatory damage award through defendant identity (-.05). 

These suggest that mock jurors constructed more lenient (pro-defendant) situational 

constructs and awarded lower damages when the defendant’s emotion was perceived as 

remorseful.   

Significant indirect relationships were also found among plaintiff identity and 

situational construct (.17) and plaintiff identity and compensatory damage award (-.18).  

These suggest that plaintiff identity significantly influenced situational construct in the 

expected direction indirectly through defendant identity and also significantly influenced 

compensatory damages in the expected direction through both defendant identity and 

situational construct.    

A significant indirect relationship was found between defendant identity and 

compensatory damage award (.21). This suggests that defendant identity influenced 

compensatory damage award through the situational construct.   

 Indirect relationships were found among predictors driven by the legal system in 

the expected directions. Reprehensibility was indirectly related to the situational 

construct through defendant identity (-.16) and compensatory damage award through 

both defendant identity and the situational construct (.10). Severity of harm to the 

plaintiff was indirectly related to situational construct through defendant identity (-.06) 

and related to compensatory damages through situational construct (.13). Civil litigation 

crisis attitudes were also indirectly related to compensatory damage award through 

situational construct (-.04).    
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Goodness of fit was assessed using the root mean square error of approximation 

(RMSEA), absolute fit indexes (including Goodness-of-Fit Index and Adjusted 

Goodness-of-Fit Index), and incremental fit indexes (including Comparative Fit Index 

and Incremental Fit Index). The RMSEA is .05 indicating a good fit to the data. An 

examination of absolute and incremental fit indices indicates that each index score either 

met or exceeded 0.90, indicating a good fit to the data (Kelloway, 1998).   

Punitive Damage Model 

An examination of the structural equation model for punitive damages (Figure 6) 

suggests that defendants who projected a remorseful demeanor were perceived by jurors 

as possessing a more positive identity than were defendants who projected an apathetic 

demeanor (-.12). Similarly, plaintiffs who projected a sad demeanor were perceived by 

jurors as possessing a more positive identity than were plaintiffs who projected an 

apathetic demeanor (-.37). Finally, when mock jurors perceived the plaintiff’s identity as 

more positive, they tended to perceive the defendant identity more negatively (-.17).   

The large negative relationship between defendant identity and situational construct        

(-.35) suggests that when mock jurors perceived the defendant’s identity to be negative, 

harsher (or pro-plaintiff) situational constructs were created. When examining defendant 

identity and situational constructs findings suggest mock jurors who assigned a positive 

identity to the plaintiff were more likely to create harsher (pro-plaintiff) situational 

constructs. Additionally, punitive damages were greater when mock jurors perceived the 

defendant as possessing a negative identity. 
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Figure 6. Structural Equation Modeling Approach with Observed Variables: 
                   Model of Relationships with Punitive Damages 
 
 

  
  Reprehensibility       Severity of Harm       

   Litigation 
 .15** -.22**    Crisis 
                 n/s          

                                          n/s 
  

 
Defendant’s                -.12*         Defendant’s  -.35**  Situational 
Emotion     Identity   Construct 

  
                              .21** 
 -.17*   -.24** 

 .29** 
Plaintiff’s    -.37**  Plaintiff’s      n/s      
Emotion     Identity        Punitive  

                                                                                            Damages     
 n/s                                n/s  
        
  Knowledge 

Defendant Wealth 
 

 

Fit Indices: Chi-Square = 208.41(df = 190, p=. 17), Root Mean Square Error of 
Approximation (RMSEA) = .01, Comparative Fit Index (CFI) = .97, Goodness of Fit 
Index (GFI) = .93, Adjusted Goodness of Fit Index = .89, Incremental Fit Index (IFI) = 
.97.   * p <. 05, ** p<. 001. 
 
Defendant Emotion: High = Remorseful, Low = Apathetic 
Plaintiff Emotion: High = Sad, Low = Apathetic 
Defendant Identity: High = Negative Identity, Low = Positive Identity 
Plaintiff Identity: High = Negative Identity, Low = Positive Identity 
Situational Construct: Low = Harsh, Pro-Plaintiff, High = Lenient, Pro-Defendant 
Knowledge was abbreviated to save space.  Categories include: “Don’t Know,” and estimates of 1-15%, 
16-30%, 31-45%, 46-60%, and 61-100%. 
 
 
 



 

 
120 

 
 

 

Table 23: Table of Direct, Indirect and Total Effects for Punitive Damages  

 
PLAINTIFF 
IDENTITY 

DEFENDANT 
IDENTITY 

SITUATIONAL 
CONSTRUCT 

PUNITIVE  
DAMAGE AWARD 

 
STUDY 

VARIABLE Direct Indirect Total Direct Indirect Total Direct Indirect Total  Direct Indirect  Total 
Independent 

Variables 
          

 
  

Plaintiff 
Emotion 

 
-.37** 

 
--- 

 
-.37** 

 
--- 

 
.06** 

 
.06** 

 
--- 

 
-.10** 

 
-.10** 

 
--- 

 
.06* 

 
.06* 

Defendant 
Emotion 

 
--- 

 
--- 

 
--- 

 
-.12* 

 
--- 

 
-.12* 

 
--- 

 
.04+ 

 
.04+ 

 
--- 

 
-.05+ 

 
-.05+ 

Reprehensibility --- --- --- .15** --- .15** --- -.05* -.05* --- .06* .06* 
Severity of Harm --- --- --- .01 --- .01 -

.22** 
-.01 -.22** --- .06+ .06+ 

Litigation Crisis --- --- --- --- --- --- .08 --- .08 --- -.02 -.02 
Defendant Wealth  

--- 
 

--- 
 

--- 
 

--- 
 

--- 
 

--- 
 

--- 
 

--- 
 

--- 
 

-.01 
 

--- 
 

-.01 
Knowledge             
         Don’t Know --- --- --- --- --- --- --- --- --- -.03 --- -.03 
         16-30% --- --- --- --- --- --- --- --- --- -.08 --- -.08 
         31-45% --- --- --- --- --- --- --- --- --- -.12 --- -.12 
         46-60% --- --- --- --- --- --- --- --- --- -.04 --- -.04 
         61-99% --- --- --- --- --- --- --- --- --- .01 --- .01 
 
** = .01 t = 2.33 or higher. 
* = .05 t = 1.96-2.33. 
+ = .10 t = 1.65-1.96. 
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Table 23: Continued  

** = .01 t = 2.33 or higher. 
* = .05 t = 1.96-2.33. 
+ = .10 t = 1.65-1.96. 

PLAINTIFF 
IDENTITY 

DEFENDANT 
IDENTITY 

SITUATIONAL 
CONSTRUCT 

PUNITIVE  
DAMAGE AWARD 

 
STUDY 

VARIABLE Direct Indirect Total Direct Indirect Total Direct Indirect Total  Direct Indirect  Total 
Dependent 
Variables 

          
 

  

Plaintiff Identity --- --- --- --- --- --- --- --- --- --- --- --- 
Defendant Identity -.17** --- -.17** --- --- --- --- --- --- --- --- --- 

Situational 
Construct 

 
.21** 

 
.06** 

 
.27** 

 
-.35** 

 
--- 

 
-.35** 

 
--- 

 
--- 

 
--- 

 
--- 

 
--- 

 
--- 

Punitive Damage 
Award 

 
-.04 

 
-.11** 

 
-.15** 

 
.29** 

 
.08** 

 
.37** 

 
-24** 

 
--- 

 
-.24** 

 
--- 

 
--- 

 
--- 

Control  
Variables 

            

Gender .19** --- .19** -.04 .01+ .11 .09 -.05 .02 -.01 .03 .22** 
Race .15** --- .15 -.01 -.03* -.07 .03 .06* .15** -.15** -.06* -.07 
Age -.07 --- -.07 -.03 -.03+ -.02 .00 .04 .07 -.05 -.03 -.18** 

Level of Education -.18** --- -.18** .18** .03+ .21** -.10 -.11** -.21** -.06 .12** .06 
Single -.04 --- -.04 -.07 .01 -.07 .14** .02 .16** .01 -.06+ -.04 

Divorced/Separated -
.05 

--- -.05 -.07 .01 -.06 -.06 .01 -.05 .01 .00 .01 

Democrat .02 --- .02 -.07 .03 -.07 .03 .03 .05 .04 -.03 .00 
Republican -.05 --- -.05 -.11 .03 -.11 .00 .03 .03 -.01 -.04 -.04 
Previously 
Civil Juror 

 
.01 

 
--- 

 
.01 

 
.07 

 
.00 

 
.07 

 
.08 

 
-.02 

 
-.07 

 
-.08 

 
.01 

 
-.07 
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 Statistically significant relationships were also found among variables related to 

the legal system.  Reprehensibility was positively related to defendant identity (.15). This 

suggests that when mock jurors read case summary versions indicating a high degree of 

reprehensibility, the defendant identity was perceived negatively. The negative 

relationship between severity of harm to the plaintiff and situational construct (-.22) 

suggests that mock jurors who read about high injury severity were more likely to create 

harsh, pro-plaintiff situational constructs.  Unexpectedly, the wealth of the defendant was 

not a statistically significant predictor of punitive damage awards.   

Several significant relationships were produced among demographic variables 

related to mock juror-determined punitive damages (Table 23). The significant 

relationships among demographic variables and other study variables were more 

pronounced in the punitive damage model than in the compensatory damage model.   

Several significant relationships were found among demographic variables. The 

positive relationships between gender and plaintiff identity and race and plaintiff identity 

suggest that non-white females were more likely to assign a positive identity than were 

white males. The positive relationship between defendant identity and education suggests 

that individuals with higher levels of education were less likely to perceive a negative 

defendant identity. A positive relationship between age and punitive damages suggests 

that younger mock jurors awarded higher punitive damages. The positive relationship 

between single marital status and situational construct suggests that single mock jurors 

were more likely to create lenient situational constructs than were married mock jurors.  

Finally, the negative relationship between race and punitive damages suggests that non-

whites were more likely to award higher punitive damages than were whites.   
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Indirect Effects 

Significant indirect effects were found among plaintiff emotion and situational 

construct (-.10) and plaintiff emotion and punitive damage award (.16). These suggest 

that plaintiff emotion significantly influenced both situational construct and punitive 

damage award in the expected directions through plaintiff identity. Furthermore, plaintiff 

emotion was also found to indirectly influence defendant identity (.06) also through 

plaintiff identity.  These suggest that when the plaintiff was perceived to display a sad 

emotion, harsher situational constructs were created, higher punitive damages were 

awarded, and the defendant’s identity was perceived as more negative.  

Significant indirect relationships were also found in the expected directions 

between defendant emotion and situational construct through defendant identity (.04) and 

defendant emotion and punitive damage award through defendant identity (-.05). These 

suggest that mock jurors constructed more lenient (pro-defendant) situational constructs 

and awarded lower punitive damages when the defendant’s emotion was perceived as 

remorseful.   

Significant indirect relationships were also found among plaintiff identity and 

situational construct (.06) and plaintiff identity and punitive damage award  (-.11).  These 

suggest that plaintiff identity significantly influenced situational construct in the expected 

direction indirectly through defendant identity and also significantly influenced punitive 

damages in the expected direction through both defendant identity and situational 

construct.    
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A significant indirect relationship was found between defendant identity and 

punitive damage award (.08). This suggests that defendant identity influenced punitive 

damage award through the situational construct.   

 Indirect relationships were found among predictors driven by the legal system in 

the expected directions. Reprehensibility was indirectly related to the situational 

construct through defendant identity (-.05) and punitive damage award through both 

defendant identity and the situational construct (.06). Severity of harm to the plaintiff was 

indirectly related to situational construct through defendant identity (-.06).  

Goodness of fit was assessed using the root mean square error of approximation 

(RMSEA), absolute fit indexes (including Goodness-of-Fit Index and Adjusted 

Goodness-of-Fit Index), and incremental fit indices (including Comparative Fit Index and 

Incremental Fit Index). The RMSEA is .01 indicating a very good fit to the data.  An 

examination of absolute and incremental fit indexes indicates that each index score either 

met or exceeded 0.90 (excluding the AGFI), indicating a good fit to the data (Kelloway, 

1998).   

The substantive meanings of the study findings are further discussed in Chapter 8.  

This is followed by a discussion of the theoretical implications for the study findings.  

The final chapter addresses study weaknesses, strengths, and suggestions for future 

research.  
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CHAPTER 8 
 

THE ABILITY OF AFFECT CONTROL THEORY TO  
EXPLAIN COMPENSATORY AND PUNITIVE DAMAGES 

 
  
 
 
 The present study proposed a theoretical model for understanding how jurors 

award civil damages (Figure 1). The model incorporated past research involving affect 

control theory (ACT) and factors previously identified as important to juror determined 

damage awards. The findings indicated that ACT related concepts were able to 

empirically explain more of the variation in compensatory and punitive damage awards 

than were factors identified in previous research, including demographic, attitudes and 

knowledge, and case specific predictors. What follows is a brief overview of the 

theoretical model. This is followed by an assessment of how well ACT explained juror 

determined compensatory and punitive damage awards. Finally, a review and discussion 

of the substantive findings for each of the propositions presented in chapter three is 

presented.  

Overview of Theoretical Model  

 Affect control theory (ACT) is a general theory of social interaction that combines 

elements of emotion, behavior, and identity in order to understand how individuals 

construct reality in a number of social situations. ACT can be used to help understand 

how social observers (e.g. jurors) define the situation in making judgment decisions (e.g. 

damage awards).   

According to ACT, in the situation of a civil trial, jurors examine emotional cues 

given off by the plaintiff and defendant when forming impressions about the identities of 
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the plaintiff and defendant. Positive identity impressions were expected when the 

defendant expressed remorse and when the plaintiff expressed sadness. Jurors were 

expected to believe that “nice” defendants would be sorry for the harm caused to the 

plaintiff and “nice” plaintiffs would be sad in describing the events of the situation.  

Negative impressions were expected when the defendant and plaintiff expressed apathetic 

emotions.  Jurors were expected to believe that “bad” defendants and plaintiffs would 

express apathy in describing the events of the situation.   

In forming identity impressions, jurors were expected to consider the  case 

specific factors (reprehensibility of the defendant’s conduct and severity of harm to the 

plaintiff) described in the case scenario. Jurors who read case scenarios describing the 

defendant’s conduct as highly reprehensible (cruel) were expected to perceive a more 

negative defendant identity than were jurors who read a case scenario describing the 

defendant’s conduct as less reprehensible (See Appendix A). Similarly, jurors who read 

case scenarios describing the severity of harm to the plaintiff as highly severe were 

expected to perceive a more negative defendant identity than were jurors who read 

scenarios describing less severe harm (See Appendix A).  

The perceived identity of the defendant and the plaintiff was expected to influence 

the way jurors defined the situation (situational construct). A “situational construct” is a 

cognitive, mental story integrating the evidence presented at trial into a concrete 

definition of what actually happened. Several factors were expected to influence the 

situational construct including perceived plaintiff and defendant identity, severity of harm 

to the plaintiff, and litigation crisis attitudes. It was predicted that jurors would be more 

likely to create harsh (pro-plaintiff) situational constructs when the defendant’s identity 
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was perceived as negative, the plaintiff’s identity was perceived as positive, the severity 

of harm to the plaintiff was described as low in severity, and/or when the juror scored 

higher (more negative) on the civil litigation crisis index. Alternatively, it was predicted 

that jurors would be more likely to create lenient (pro-defendant) situational constructs 

when the defendant’s identity was perceived as positive, the plaintiff’s identity was 

perceived as negative, the severity of harm to the plaintiff was described as high in 

severity, and/or when the juror held civil litigation crisis attitudes.   

The situational construct was expected to influence juror determined damages.  

When harsh (pro-plaintiff) situational constructs were created, higher damages were 

expected.  When lenient (pro-defendant) situational constructs were created, lower 

damages were expected.   

Two additional factors were expected to affect the value of the damage award: the 

wealth of the defendant and knowledge about the size and incidence of civil damage 

awards. When the defendant’s wealth was known to be high, higher damages were 

expected. Jurors who believed damage awards were typically high were expected to 

award higher damages than were jurors who believed typical damages were more modest.   

The primary dependent variables included compensatory damages and punitive 

damages. Civil law prescribes very different purposes for each type of damage award.  

Compensatory damages are awarded to plaintiffs in a civil case when the defendant is 

found liable, or to blame, for the harm the plaintiff claims was suffered. Compensatory 

damages are meant to repay the plaintiff for both economic (e.g. medical bills, lost 

wages) and non-economic (e.g. pain and suffering) harm suffered due to the defendant’s 

misconduct.  Some amount of compensatory damage is usually awarded in each case 
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where the defendant is found liable.  In very rare cases, when the defendant’s misconduct 

is defined as especially reprehensible (cruel), the jury may decide to award punitive 

damages.  Punitive damages are also paid to the plaintiff but are intended to punish the 

defendant for outrageous civil misconduct.   

Because the purposes of compensatory and punitive damage awards are different, 

we would expect jurors to weigh certain case specific factors more heavily in determining 

compensatory damages and other factors more heavily in determining punitive damages.  

As stated previously, the focus of compensatory damages is upon the harm suffered by 

the plaintiff and what amount, if any, would compensate the plaintiff for the harm 

suffered.  When determining punitive damages, however, reprehensibility of the 

defendant’s misconduct and wealth of the defendant should weigh more heavily than 

severity of harm.  Also previously mentioned, the focus of punitive damages is the 

defendant and what amount, if any, would effectively punish the defendant for 

outrageous civil misconduct.   

Affect Control Theory as an Explanation for Juror Determined Damages 

The regression modeling considered dependent variables, including compensatory 

and punitive damage awards. The regression analysis for each dependent variable 

included four steps, or nested regression equations. When demographic variables alone 

were regressed on the dependent variables (compensatory damage award and punitive 

damage award), very little of the total variation for each type of damage award was 

explained. This is indicated by relatively low coefficients of determination in the 

compensatory damage model (Adjusted R2 =. 03) and punitive damage model (Adjusted 

R2 =. 004).  
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When factors concerning individual juror beliefs and dispositional factors were 

added in equation 2, the explanatory power improved only marginally. This is indicated 

by slightly larger coefficients of determination in the compensatory damage model 

(Change in R2 =. 05) and punitive damage model (Change in R2 =. 01).This change is 

significant only in the compensatory damage model.  

A second increase in explanatory power was once again observed when factors 

driven by expectations of the legal system were added in equation 3. This is indicated by 

slightly larger coefficients of determination in the compensatory damage model (Change 

in R2 =. .06) and punitive damage model (Change in R2 =. .07). These changes are 

significant in both the compensatory damage model and the punitive damage model.  

However, when ACT predictors were added in the fourth equation, a greater 

understanding of the variation of the dependent variable was gained (Change in R2 =. 23).  

In the model predicting compensatory damages, 40% (Adjusted R2 =. .36) of the variation 

in compensatory damages is statistically explained by the full model of predictor 

variables including demographic, juror specific beliefs and dispositional characteristics, 

legal system-related, and ACT- related predictors.  Similarly, over 20% (Adjusted R2 =. 

.23) of the variation is statistically “explained” in the model predicting punitive damages. 

Structural equation modeling (SEM) was a second analytic strategy used to 

understand further the nature of each relationship proposed in the theoretical model for 

each primary dependent variable including compensatory damages (Figure 5) and 

punitive damages (Figure 6).  Structural equation modeling considers the entire system of 

variables and provides the ability to supply overall assessments of model fit.  The fit 
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indices for each model meet the requirements to indicate a good fit to the data (Kelloway, 

1998).    

This study allows a better understanding of a variety of factors that have not been 

empirically examined in past research. To determine the ability of affect control theory 

(ACT) to explain variation in the dependent variables, propositions were drawn from the 

theory and presented in a theoretical model (Figure 1). Below each proposition is restated 

and examined as to whether it was supported.   

P1: Emotional displays influence perceived identity. 
  
P1a: Defendants with remorseful emotional displays will be perceived more positively 

than defendants with apathetic emotional displays.  
 
P1b:  Plaintiffs with sad emotional displays will be perceived more positively  
            than plaintiffs with apathetic emotional displays. 
 

Emotional display influenced perceived identity in each path model for the three 

damage award decisions (Figures 5 and 6). The more remorseful the defendant’s emotion, 

the more positively the defendant’s identity was perceived. The sadder the plaintiff’s 

emotion, the more positively the plaintiff’s identity was perceived. These results confirm 

Tsoudis’s (1995) findings in the criminal situation when considering the emotion and 

identity formations of criminal defendants and their victims.   

P2: Plaintiffs with positive identities negatively influence the identity of the defendant. 
 
 As predicted, the identity of the plaintiff influenced the identity of the defendant.  

The more positive the plaintiff’s identity, the more negative the defendant’s identity.  

Tsoudis (1995) did not find a significant correlation between victim identity and criminal 

identity.   
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 It is reasonable to assume that the layperson is likely less familiar with the process 

and procedure of a civil trial and more familiar with the process and procedure of a 

criminal trial. Civil trials are the topics of popular television series, movies, and best 

selling novels. Perhaps because the civil trial involves a more ambiguous situation for 

most jurors, jurors pay closer attention to the identity of the plaintiff when assigning the 

defendant an identity.   

P3: Identity influences the juror’s definition of the situation (situational construct). 
 
P3a:   Jurors who assign negative identities to the defendant will construct  
           harsher (or pro-plaintiff) situational construct than jurors who assign  
           positive identities to  the defendant.  

 
P3b : : Jurors who assign positive identities to the plaintiff will construct  
           harsher (or pro-plaintiff) situational construct than jurors who assign  
           negative identities to  the defendant 
 

The perceived identity of both the plaintiff and the defendant influenced the 

definition of the situation (situational construct). The more positive the defendant’s 

identity, the more lenient (pro-defendant) the situational construct. Similarly, the more 

positive the plaintiff’s identity the more harsh (pro-plaintiff) the situational construct. 

These findings support Tsoudis’s (1995) work in the criminal situation. 

P4: Jurors who construct harsh (pro-plaintiff) situational constructs will award  
     higher damages than jurors who construct lenient (pro-defendant) situational   
     constructs. 

 The definition of the situation (situational construct) influenced damage award 

amounts. Specifically, mock jurors who defined the situation by creating harsh (pro-

plaintiff) situational constructs awarded higher damages than did mock jurors who 

created more lenient situational constructs. This finding supports previous work on ACT 
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in the criminal situation conducted by Tsoudis (1995), Robinson et al (1994), and 

Dunning (1989).   

P5: identity influences damage award. 
 
P5a: Defendants with positive identities will be associated with lower damage  
        awards than defendants with negative identities.  
 
P5b: Plaintiffs with positive identities will be associated with higher damage  
        awards than plaintiffs with negative identities. 
 
 As predicted, defendant identity was found to influence both compensatory and 

punitive damage awards. Additionally, a positive indirect effect between defendant 

identity and damage awards was identified through the situational construct.  Mock jurors 

who assigned a negative identity to the defendant awarded higher compensatory and 

punitive damage awards than did mock jurors who assigned a positive identity to the 

defendant.  This finding replicates Robinson et al’s (1994) work in the criminal situation.   

Plaintiff identity did not influence compensatory damage award in the expected 

direction. Mock jurors who assigned a negative identity to the plaintiff awarded higher 

compensatory damage awards than did mock jurors who assigned a positive identity to 

the plaintiff.  This finding was unexpected.  It may be that mock jurors believed that the 

“sad” plaintiff was not sufficiently outraged by the misconduct of the defendant that 

resulted in the injuries described in the case summary. Perhaps mock jurors identified 

more closely with the “apathetic” plaintiff who was portrayed more matter-of-factly than 

was the meek, sad plaintiff. 

Plaintiff identity was not significantly related to punitive damage award. This 

finding is not unexpected, given that the focus of punitive damage awards is upon the 

reprehensibility of the defendant’s misconduct. When considering the reprehensibility of 
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the defendant’s conduct, the defendant’s identity is important; thus, this finding indicates 

that mock jurors were focusing on the defendant identity (and not the plaintiff identity) 

when determining punitive damages.   

P6: When the defendant’s misconduct is characterized as highly reprehensible  
      the defendant’s identity is perceived more negatively than when the misconduct 
      is not highly reprehensible. 
.  
 Reprehensibility negatively influenced defendant identity in both the 

compensatory and punitive damage model.  While this finding may not be legally 

appropriate given the decision tree involved in determining compensatory and punitive 

damages, it is not necessarily unexpected.  In a civil case jurors are asked to answer a 

series of legal questions in rendering their verdicts.  First, jurors must collectively decide 

whether the defendant is liable for the harm suffered by the defendant.  If liability is not 

established, the verdict is in favor of the defendant and the deliberations end.   

If liability is established, compensatory damages must be determined.  In the 

relatively rare cases in which punitive damages are at issue, jurors must determine 

whether clear and convincing evidence has been established to warrant a punitive 

judgment. If the answer is no, deliberations end with only a compensatory verdict. If the 

answer is yes, deliberations will continue until jurors decide upon a punitive damage 

verdict amount. While the legal rationale supports consideration of reprehensibility only 

when making punitive damage decisions, it is possible that reprehensibility enters into 

compensatory damage decisions when determining liability. Indirect model effects for 

both compensatory damage award and punitive damage award produced significant 

effects for reprehensibility on damage award through defendant identity. This finding is 
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important because it suggests how information about reprehensibility is used when jurors 

make a series of decisions in a civil case. 

P7: When severity of harm is known to be high, defendant identity will be  
      perceived as more negative than when injury severity is known to be low. 
 
 When applied to the civil situation, severity of harm negatively influenced the 

defendant’s identity only for compensatory damage awards. Mock jurors who read case 

scenarios describing the plaintiff’s injuries as high in severity were more likely to assign 

a negative identity to the defendant than were mock jurors reading scenarios describing 

less severe harm. Tsoudis (1995) suggested that the presence of concrete information 

(such as a prior record in the criminal situation) would negatively influence the criminal 

identity.   

Severity of harm, however, did not indirectly influence punitive damage 

determinations through defendant identity. The findings suggest that jurors were 

following judicial instructions about what types of information to consider for different 

types of damage awards. The complex nature of civil jury decisions requires jurors to 

weigh certain types of evidence differently when determining different types of damages; 

for example, jurors are asked to consider the severity of harm to the plaintiff when 

determining compensatory damage awards, which are intended to pay restitution to the 

plaintiff according to the harm incurred due to the defendant’s misconduct.   

 When determining punitive damages, however, jurors are instructed to weigh the 

evidence presented about the reprehensibility of the defendant’s misconduct, rather than 

the severity of harm to the plaintiff. The difficult nature of the reasoning required by 

jurors is apparent: remember severity of harm when determining compensatory damages, 

but do not consider severity when determining punitive damages.   
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 Critics of the civil jury trial have charged that civil jurors are incapable of 

following this reasoning. The present study, however, contradicts such criticisms and in 

so doing illustrates that civil jurors were able to consider the appropriate factors in 

determining compensatory and punitive damage awards.   

P8: When severity of harm is known to be high, jurors will construct a harsher  
      (pro-plaintiff) situational construct than when injury severity is known to be low. 
 

Severity of harm was found to influence the situational constructs in both the 

compensatory and punitive damage model.   This suggests that while jurors may be able 

to appropriately form identity impressions about the defendant based on judicial 

instructions, severity of harm does influence their definitions of the situation (situational 

construct). This finding is important because very little empirical data exists with regard 

to the relationship between severity of harm to the plaintiff and juror treatment of such 

knowledge in the process of determining damage awards.   

In reviewing the appropriateness of punitive damage verdicts on appeal, the U.S. 

Supreme Court stated that a correlation between compensatory and punitive damage 

award was an appropriate consideration (BMW of North America v Gore). While the 

Court did not specify the nature of this correlation, in suggesting that punitive damage 

awards should correlate with compensatory damage awards, a door was opened for the 

influence of severity of harm in punitive damage determinations (since compensatory 

awards are theoretically scaled to degree of injury or harm). Considerations of severity 

might best be placed in the situational construct or overall picture of the chain of events 

in a civil trial.  Rather than using severity of harm to discredit the defendant, mock jurors 

seemed to be considering severity as one of several influential considerations when 

forming the situational construct.  
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P9: The wealth of the defendant should influence only punitive damage awards  
        such that wealthy defendants should be awarded higher punitive damage  
        verdicts than less wealthy defendants. 
 

Unexpectedly, defendant wealth did not influence either punitive damage 

determinations or compensatory damage determinations. The case summary described the 

defendant’s wealth as high ($67.1 million) or low ($1 million); however, mock jurors 

were not privy to information detailing a comparative standard for which to judge the 

high or low wealth condition. It may be that mock jurors felt one million dollars was a lot 

of money and thus considered the defendant in both conditions to be wealthy. It does not 

seem as though the wealth of the defendant was an influential predictor of either punitive 

or compensatory damages.  

P10: Jurors with strong negative attitudes about civil litigation are expected to  
        construct more lenient  situational constructs than jurors with more positive  
        attitudes about civil litigation 
 
 
 Attitudes toward civil litigation influenced the situational construct in only the 

compensatory damage model and in the opposite direction than what was predicted. 

Mock jurors who displayed negative attitudes toward the civil litigation system 

constructed harsher (pro-plaintiff) situational constructs than did mock jurors who 

displayed more positive attitudes toward the civil litigation system. When investigated 

further, a significant indirect relationship between attitudes toward civil litigation and 

compensatory damage award through the situational construct was discovered. This 

suggests that jurors with negative attitudes about the civil litigation system awarded 

lower compensatory damages than did mock jurors with more positive attitudes about the 

civil litigation system. This finding is important because it reveals how attitudes toward 

civil litigation influence the situational construct and compensatory damage awards. In 
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the punitive damage model, however, attitudes toward civil litigation did not significantly 

influence the situational construct nor indirectly influence punitive damage award.   

 Robbennolt (1998) reported stronger correlations between attitudes toward civil 

litigation system among punitive damages than compensatory damages. The present 

study finds just the opposite. An analysis of bivarate correlations, regression modeling, 

and structural equation modeling revealed stronger relationships between attitudes toward 

civil litigation and compensatory damage awards than punitive damage awards.  

 This finding may be attributed to differences in study design. In the Robbennolt 

study (1998), mock jurors were informed that liability was already established and that 

the defendant had already agreed to pay economic damages (medical bills, lost wages) to 

the plaintiff. Mock jurors were asked to determine non-economic damages (pain and 

suffering), if any, and punitive damages, if any. Furthermore, attorneys for the plaintiff 

did not suggest an amount for either non-economic compensatory damager or punitive 

damages.   

In the present study, jurors were asked to determine both economic and non-

economic compensatory damages and punitive damages. Attorneys for the plaintiff, 

however, suggested an amount of compensatory damages but did not suggest an amount 

for punitive damages. While mock jurors had a standard of comparison for compensatory 

damages (the amount of damages suggested by the plaintiff’s attorneys) they did not have 

a standard of comparison for punitive damages. Perhaps mock jurors were more satisfied 

with the amount of punitive damages they determined on their own accord. Furthermore, 

mock jurors may have believed the compensatory damage suggested by the plaintiff’s 
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attorney was excessive and therefore been less satisfied with the compensatory damage 

award in general. 

P 11: Mock jurors using knowledge involving an exaggerated perception of typical    
        damage awards will award higher damage awards than will jurors who have a more   
        realistic perception of typical damage awards. 
 
 Jurors were asked to estimate the percentage of civil cases in which over one 

million dollars was awarded and the percentage of cases in which punitive damages were 

awarded. The estimates were highly correlated and combined to form an index called 

“knowledge.”  Knowledge about the size and instance of actual damage award decisions 

were significant only in the compensatory damage model. Jurors with knowledge 

estimates in the 31-45% category and in the 61-99% category awarded higher 

compensatory damage awards than did jurors with estimates in the 1-15% category.   

This finding may be explained by the fact that the case summary provided to 

mock jurors included a suggested sum of compensatory damages by the plaintiff’s 

attorneys.  Jurors were free to determine their own punitive damage amount, if any. It 

could be that jurors believed the request from the plaintiff’s attorneys was too generous, 

thus allowing their decisions to be influenced by their knowledge estimates. Because no 

punitive damage sum was suggested, jurors did not have a standard against which to 

measure their own suggested punitive damage award. Perhaps given this discretion, 

jurors felt the award was just.   

Summary of Indirect Effects 

This study was the first to consider a number of indirect effects in model 

relationships with compensatory and punitive damages. In the compensatory damage 

model, all thirteen effects were significant. In the punitive damage model, however, 
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eleven effects were significant. Specifically, severity of harm did not indirectly effect the 

situational construct through defendant identity. This suggests that mock jurors were 

following legal instructions when determining punitive damages in that severity of harm 

did not influence the perceived identity of the defendant. Additionally, civil litigation 

crisis attitudes did not indirectly influence punitive damages in the punitive model. The 

findings in the present study are not consistent with Robbenolt’s (1999) finding that civil 

litigation attitudes influenced punitive damages more than compensatory damages. This 

finding is again attributed to the fact that mock jurors were not provided a suggestion for 

their punitive damage award and were provided a suggested sum for the compensatory 

damage sum.   

Summary  

 This study supports the use of affect control theory (ACT) in explaining jury 

decision-making when determining both compensatory and punitive damage awards in a 

civil trial. The structural equation models for both types of damage awards indicate a 

very good fit of the data; thus the addition of ACT related variables aids an understanding 

of how jurors determine civil damage awards. The following chapter discusses 

implications of the substantive study findings.  
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CHAPTER 9  

PRACTICAL IMPLICATIONS 

 

 

Jurors in civil trials are presented with the evidence of a case and asked to 

determine whether the defendant is liable, and if so how much money would repair the 

damage brought about by the defendant’s misconduct. The primary purpose of this 

dissertation was to expand the literature in this area by integrating predictors of juror 

determined damage awards identified by previous research with a theoretical model that 

would promote a better understanding of how jurors determine both compensatory and 

punitive damage awards.   

The results of this study have practical implications for the civil justice system 

and for legislative reform of the current system. The results indicate that jurors faced with 

the ambiguous situation of a civil jury trial likely defer to emotion and impression 

formation when filling in missing information to formulate a definition of the situation 

(situational construct) of what happed. These findings are consistent with previous 

research investigating affect control theory in the criminal situation (Tsoudis, 1995; 

Robbinson et al, 1994; Dunning, 1989).   

One implication for the civil justice system is that ACT concepts promote an 

understanding of how information is “filled in” by jurors when determining 

compensatory (R2 = .40) and punitive damages (R2 = .30). In fact, ACT related concepts 

were able to empirically explain more of the variation in compensatory and punitive 
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damage awards than were factors identified in previous research, including demographic, 

dispositional, and case specific predictors.   

Empirical studies on jury behavior have not been well received by some parts of 

the very legal community they seek to enlighten. Rhetoric and advocacy from all 

positions seem to proceed in the absence of or in spite of empirical data.  While visions of 

runaway juries haphazardly awarding multimillion-dollar verdicts justly outrage the 

American public, similarly frightening scenarios of jurors unable to decipher the reasons 

for determining compensatory versus punitive damages does not garner equal 

indignation.   

Some advocates of civil reform seem to be in favor of abandoning the sacred trial 

by jury in favor of judge rendered civil decisions without first examining whether the 

current system is “broke” (Robbennolt, 1998, 2002). Before throwing out the proverbial 

baby with the bathwater, the data suggest that it would be wise to first take a closer look 

at the decisions juries make and determine whether juries are, in fact, relying on emotion 

because they are swayed by their passions or whether juries rely on emotions because the 

vernacular used in jury instructions is hopelessly complicated and jurors resort to using 

emotion to fill in the missing information.   

Many of the popular novels, movies, and television series of contemporary culture 

have brought criminal issues into our imaginations, homes, and discussions around the 

water cooler with our colleagues. The civil arm of the justice system, on the other hand, 

receives very little of the public education that criminal audiences receive. Whereas 

television series such as Law and Order and CSI (Crime Scene Investigation) teach a 

captive audience about criminal law and evidence recovery, no such mass public 
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education is available about compensatory and punitive damages involved in the civil 

justice system.   

 Studies evaluating verdicts in civil trials have found that punitive damage verdicts 

occur relatively infrequently. Empirical data from the RAND Corporation (Peterson et. 

al., 1987) found that punitive damages were awarded in only 1-8% of civil cases.  Others 

have reached similar conclusions. Daniels and Martin (1990) found punitive damages in 

4.9-8.8% of the verdicts they sampled. Both the Bureau of Justice Statistics and the 

National Center for State Courts also found punitive damage verdicts in 3-6% of the 

cases they studied.   

 In the present study, 70% (a clear majority) of mock jurors elected to award 

punitive damages. The huge disparity between juror awarded punitive damages in the 

present study and in actual cases is attributed to the fact that the punitive award was an 

option in each case summary scenario, regardless of whether the case met the legal 

standards for such an award. The implication, however, is a glaring one: when punitive 

damages were an option, jurors elected to award them. However, it may also have to do 

with the scenario presented. It is quite possible that of personal injury trials, a much 

larger percentage end with punitive damages than do civil cases in general (where 

personal injury is not an issue).   

Perhaps punitive damages were awarded in this case because jurors did not clearly 

understand the jury instructions either given by the judge in the video or on the verdict 

worksheet form. It should be noted that the verbiage and verdict worksheets used in civil 

trials in Texas were used in the present study.  It may be that the very instructions that are 

meant to guide the jury in making an informed decision about punitive damage only serve 
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to confuse rather than educate.  Jurors are presented with a question and instructed to use 

the legal definitions before rendering either a yes or a no answer. The following 

explanation accompanied that question and is used in Texas district court as well as in the 

present study: 

“Clear and convincing,” means that the measure or degree of proof produces a firm belief 
or conviction of the truth of the allegations sought to be established.   
“Malice,” means (a) a specific intent by the [defendant] to cause substantial injury to [the 
plaintiff] or (b) an act or omission by [the defendant] (i) which, when viewed objectively 
from the standpoint of [the defendant] at the time of its occurrence, involving an extreme 
degree of risk, considering the probability and magnitude of the potential harm to others; 
and (ii) of which [the defendant] had actual, subjective awareness of the risks involved, 
but nevertheless proceeded with conscious indifference to the rights, safety, or welfare of 
others.” (2002, State Bar of Texas, PJC 4.2B).   
 

Complicated instructions such as this raise concerns first that juries are not given 

sufficient guidance to decide on an amount for a punitive damage award and second that 

juries may not understand the language or original intent of the legal question to be 

answered. Surprisingly little research has been conducted to determine whether jurors 

understand the instructions presented to them. 

The State of Texas recently approved Proposition 12 of the Texas Legislation on 

punitive damage caps for medical malpractice lawsuits.  Texas voters chose to cap non-

economic damage awards.  It should be noted that “non-economic damages” include both 

punitive damages-at-large and the pain and suffering component of compensatory 

damages. The law is currently binding only to medical malpractice cases. While the small 

percentage of multi-million dollar verdicts rendered in this study may reassure some 

Texas voters that they made the right decision, it should be noted that in this survival 

action personal injury case, the median and mode punitive damage awards are consistent 

with previous findings suggesting that normative awards are not at all as outrageous as 
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the general public may believe, given the publicity of the relatively few extraordinary 

cases.   

It is hoped that empirical studies like this one will be consulted when and if Texas 

voters are asked to extend the caps to cases other than medical malpractice. It may be 

inferred, from the large percentage of mock jurors who elected to award punitive 

damages, that Texas jurors do not fully understand the purposes of the different damage 

awards. Perhaps before changing the law on damage awards, the courts should first 

consider simplifying the verdict forms that explain damages by using generic language 

that is more easily understood by the jurors rendering damage verdicts. The present study 

is not intended to fuel reform efforts to take the civil decision-making out of the hands of 

civil juries. Rather the intention is to focus upon how jurors determine damage awards in 

an effort to better understand how the current system might be improved.  In this regard, 

these findings indicate that jurors determine damage awards by considering a number of 

factors including emotion, perceived identity, situational construct, and case specific 

factors while also relying on their own personal knowledge about and attitudes toward 

the civil litigation system. These findings suggest that the current system might be 

improved reducing the ambiguity of the civil trial situation, thereby reducing the need to 

rely on emotions and identity formations. A first step is to revisit the language used in the 

civil verdict forms in an attempt to use language that is clear to the layperson or typical 

juror.   

Finally, this study brings attention to an additional group of factors that may 

prove important to civil cases involving juror-determined damages. Specifically, the 

affect control theory predictors significantly improved the variance associated with 
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damage awards when used in conjunction with both demographics and specific legal 

determinates. ACT factors, such as defendant identity and plaintiff identity, are items to 

be addressed in witness preparation. Each side should be made aware of the importance 

emotion plays in juror determined damages so that they might present themselves in the 

best possible light when damage awards are a possibility. Attorneys and trial consultants 

should be aware that jurors expect the plaintiff and the defendant to emit emotions 

appropriately congruent to the behavior about which they testify. When filling in missing 

information, jurors defer to the emotions given off by the plaintiff and defendant, as well 

as to case facts.   
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CHAPTER 10 
 

CONCLUSIONS 
 

 
 

The strengths of the present study include theoretical, methodological and 

statistical emphases suggested by previous studies on jury behavior. These include the 

use of a sample of juror eligible citizens as mock jurors, stimulus materials that attempted 

to make the experience more realistic, and the theoretical application of affect control 

theory.  

Study Strengths 

 First, the samples of previous studies have included primarily undergraduate 

students or individuals recruited by professional trial consulting firms. The sample of the 

present study included N=362 juror eligible citizens who reported for jury duty on five 

days when the study was conducted. A sample of juror eligible citizens is desirable for 

several reasons. Summoned jurors are intended to represent a cross section of the 

community of a given jurisdiction.  Names of individual persons called for service are 

derived from both voter registrations and drivers’ license records.   

Such samples are more demographically diverse than either undergraduate 

students or persons responding to calls of jury research from professional firms. And it 

appears the latter tend to be primarily college students, homemakers, retired persons, or 

the unemployed. Furthermore, college students are exempt from jury service in most 

jurisdictions; therefore, they do not normally make up a large percentage of actual trial 

jurors. To put this into perspective, in the present study less than 1% (N=3) of mock 



 

 
147 

 
 

 

jurors surveyed indicated that they were students; thus, one strength of the present study 

is the diversity of the participants. 

 Second, the present study used a film of trial testimony versus the often-used 

written vignette. Filmed testimony allowed mock jurors to reach their own conclusions 

about the emotion of both the plaintiff and the defendant. Furthermore, the film served to 

make the simulation more realistic as mock jurors were able to link a real person to the 

events of the case. 

 Third, this study used jury instructions and juror worksheets identical to the 

materials used in actual cases. Moreover, the judge featured in the film was an actual 

civil district court judge. This is advantageous because it simulates the experiences of 

actual trial jurors.   

 Fourth, the present study strengthens knowledge about juror determined damage 

awards by applying a theoretical framework that supports emotion and situational 

constructs in the juror decisions of a civil trial. Attorneys and legal experts have long 

suspected that emotion and individual constructs of the situation influence juror verdicts.  

This study, however, confirms those suspicions and empirically documents the strength 

of those relationships. Affect control theory driven predictors accounted for a substantial 

amount of the variation in mock jurors decision to award damages.    

 Finally, the incorporation of multiple regressions confirms similar findings in the 

criminal situation (Tsoudis, 1995) and the use of structural equation modeling offers 

three major advantages for understanding juror-determined damages. First, SEM 

illustrates the relationship of model variables as a system versus the strength of individual 

predictors on a single dependent variable (Klein & Klammer, 2001). Second, SEM 
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provides multiple goodness-of-fit measures (e.g. x2, incremental fit indices, absolute fit 

indices) while regression provides only a single indicator of model fit (e.g. R2) (Hu & 

Bentler, 1999).   

Study Weaknesses 

 Studies of jury behavior often present methodological challenges. Specifically, it 

is illegal to directly observe the deliberations of actual trial juries; thus social scientists 

wishing to study jury behavior must result to alternatives that attempt to simulate the trial 

experience under controlled circumstances. Several weaknesses found in the present 

study should be acknowledged and discussed, including the lack of deliberation, the 

availability of a punitive option for all jurors, no attempt to remove non-neutral jurors, 

and no discussion of appropriate punitive damages for the jurors.   

 First, this study did not use deliberation.  In studies without jury deliberation, the 

decisions of individuals must be considered with caution. An essential element of the trial 

by jury involves jury deliberation. Unfortunately, this study cannot address what may or 

may not occur behind the closed doors of jury deliberation. Perhaps extreme awards are 

pulled toward the middle ground. Perhaps plausible arguments are provided to support 

the higher damage awards.  It is likely that deliberations provide an opportunity to clarify 

the objectives of each type of damage award. Deliberation may facilitate group 

discussions about the language of the verdict forms. As noted above, some of the legal 

definitions and the verdict forms provided to jurors use complex language that may not 

be easily understandable to the layperson.   

 Second, the decision to allow a punitive damage award is not one taken lightly by 

the courts. Punitive damages are reserved for the most heinous acts of civil misconduct.  
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Pre-trial hearings outside the purview of the jury are held to determine whether a given 

case merits a punitive verdict. Even in cases where punitive damages are originally 

denied, the court may revisit this issue at a number of points before the case is handed 

over to the jury for deliberation. This is decided on a case-by-case basis.  In the present 

study, several of the case scenarios presented to mock jurors would most likely not have 

included a punitive option.  A decision to award punitive damages was presented to each 

mock juror regardless of the case scenario presented.   

 Third, this study attempted to simulate a realistic jury experience in a relatively 

short amount of time. All potential jurors who volunteered for the study were allowed to 

participate. In an actual jury trial, jurors must undergo “voir dire” or jury selection.  Voir 

dire serves to eliminate jurors either unable or unwilling to be neutral decision-makers.  

The present study made no attempt to eliminate biased mock jurors.   

 Fourth, the verdict issued by mock jurors was a suggestion or opinion versus a 

legally binding decision. It could be argued that it is much easier to hand out damage 

awards when playing with imaginary money than when that money must actually be 

taken from the pockets of real defendants. In a similar vein, in an actual trial, attorneys 

for both sides would take the time to educate the jury on punitive damages and make 

arguments why such an award was either necessary to punish the defendant (e.g. the 

plaintiff’s attorney) or entirely unfounded given the circumstances of the defendant’s 

conduct (e.g. the defendant’s attorney). Furthermore, expert witnesses would likely be 

called to discuss an appropriate amount for a punitive verdict. In the present study, a 

monetary suggestion for the punitive award was not provided; instead, the value of the 

award was left to the discretion of the individual mock juror.    
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 Fifth, the variable defendant wealth may be problematic. Mock case scenarios 

were systematically varied so that some jurors read that the defendant had a net worth of 

$1 million dollars (low wealth) and others read that the defendant had a net worth of 

$67.1 million dollars (high wealth). While $1 million dollars is low relative to $67.1 

million dollars, mock jurors may have believed that $1 million dollars was indeed a lot of 

money since they were not privy to information about the alternative. 

Suggestions for Future Research 

  While the results of the present study shed some additional light on juror- 

determined damage awards, further research on jury related decision-making should 

strive to answer several questions that are under-addressed. First, one unexpected finding 

of the present study was that race was related to damage award verdicts. Further research 

could investigate the nature of this finding and determine whether it is confirmed or 

disconfirmed in subsequent studies.     

 Second, studies could be designed to include deliberation to examine a variety of 

important questions; for example, in a group situation do jurors elect to award higher 

damage verdicts or lower damage verdicts? What happens when some people believe 

clear and convincing evidence exists to award punitive damages and others do not?  How 

are these issues resolved in deliberation?   

  Finally, the study should be replicated with a sample of undergraduate students.  

All too often, researchers make use of convenience samples, such as college 

undergraduates. In many studies, the results can easily generalize to populations outside 

the college microcosm; however, with jury studies it is doubtful this is the case. College 

students are underrepresented as both potential jurors and actual jurors.  The reason for 
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this is simple: in most jurisdictions, college students are exempt from service. College 

students wishing to be exempt from service can provide the appropriate document by 

mail to be excused from the summons. A replication of the present study (or one like it) 

using college students would call attention to the differences of undergraduates versus 

juror eligible citizens. 

Concluding Remarks 

 The American system of civil justice charges jurors with an important task as 

decision-makers. While the American public follows newsworthy cases with strict 

scrutiny, every case is important in the eyes of the litigating parties.   

 The civil arm of the justice system, while generally less well known and 

publicized than its criminal counterpart, is an avenue where injustices are remedied by 

pocketbooks rather than prison terms. Jurors are supposedly selected because both parties 

believe them to be capable of suspending bias and emotion in making a decision in favor 

of one party given the evidence presented them. Despite attempts to remove emotion 

from the trial court setting, the data indicate that jurors do rely on emotion of the trial 

court witnesses when formulating their verdicts. This revelation is not intended to lend 

support to those seeking to irradiate trial by jury in the civil justice system but rather to 

acknowledge that we are essentially asking jurors to make decisions while disregarding 

criteria that they would otherwise deem necessary and important to the decisions they 

make in their daily lives.   

It is important to realize that emotion plays a role in formulating juror situational 

constructs in a civil trial. In other words, when filling in missing information to form a 

complete cognitive picture of the events of an often-ambiguous situation, jurors defer to 
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the one thing they can be certain about- people are supposed to behave in predictable 

ways with specific emotions congruent with behavior. Identities are thus formulated 

based on the emotion display relative to the behavior. Identities, in turn are influential to 

damage award decisions and the monetary values attached to those decisions. Attorneys 

and their clients should be aware of how their demeanor during trial may influence jurors 

who will be determining whether and how much, if any, damages should be awarded in a 

given case.   
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CARL WEST, ADMINISTRATOR OF THE ESTATE OF JAMES WEST, DECEASED, PETITIONER V. 
RESPONDENT, BRAZOS/ CMS HEALTHCARE CORPORATION D/B/A NORTH BAY, INC.  
 
In August, 1999, James West, age 72 became a resident of North Bay, a nursing home in 
Dallas, Texas. At that time, James West suffered multiple health problems including 
Alzheimer’s disease, emphysema, and degenerative joint disease. In February of 2000, 
James West was taken from North Bay to a hospital where he was treated for injuries.  
 
High Severity At the hospital, doctors discovered that Mr. West suffered from 
malnutrition and from a serious infection with infected pressure sores (or bed sores) 
almost the size of a dinner plate.  These sores had progressed to Stage IV (a condition 
where the tissue over a person’s bone rots away leaving the bone exposed).  Treatment 
for Stage IV level pressure sores is described as a painful process involving the removal 
of dead tissue in the wounds.  After two weeks of treatment, Mr. West was discharged 
from the hospital where he spent the remaining year of his life at a different nursing 
home.  He died on January 25, 2001 from a heart attack.   
 

OR 
 
Low Severity At the hospital, doctors discovered that James West was slightly 
malnourished and suffered from an infection including a few small pressure sores (or bed 
sores).  Mr. West was treated at the hospital for two days before he was discharged from 
the hospital where he spent the remaining year of his life at a different nursing home.  He 
died on January 25, 2001 from a heart attack.   
 
 
Before his death, James West started a personal injury lawsuit against North Bay. James 
West died while the suit was still pending. Carl West, the son and the administrator of the 
estate, took the case forward as a “survival action” on his father’s behalf.   
 
High Reprehensibility At trial, evidence showed during the time Mr. West was a patient 
at the nursing home, Raymond Perry created a budget under which the nursing home was 
to operate.  Under this budget, the nursing home was operated without sufficient staff to 
meet the care of patients.  Mr. Perry was warned by a series of nurses, family members, 
and the Texas Department of Human Services inspectors that the home had too little staff 
and yet Mr. Perry did nothing to correct the problem.  Nursing home records indicated 
that the food budget for each resident was only $2.92 per day for breakfast, lunch, dinner, 
and snacks.  Due to a staff shortage, meals were often not passed out or passed out so 
long after preparation that the food was cold.  Mr. West’s chart indicated that he was not 
turned or repositioned to relieve pressure on his skin to prevent pressure sores from 
developing.  In fact, he was turned only 1/3 as often as required.  His chart also showed 
that he was not fed many of his meals.  A nurse and ex-employee testified that the 
nursing staff did not clean the urine and feces from his body after he went to the 
bathroom in his bed.  Oftentimes, patients were forced to lie in the dirty beds for up to 
two days.  Furthermore, it was showed that Raymond Perry is a part owner in a wound-
therapy clinic that provided wound treatment and therapy to James West.  It was shown 
that Raymond Perry directly profits from the injuries he causes at his nursing home.   
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OR 

 
Low Reprehensibility Evidence presented at trial included records from the nursing 
home.  A monthly data sheet indicated when Mr. West was turned and when he was fed.  
Some of the dates were clearly in error, indicating that Mr. West was cared for on days 
when he was not in the care of the nursing home.  Apparently, the nursing staff did not 
keep clear records and mistakenly indicated that Mr. West had been cared for when he 
was not.   
 
During the trial evidence of the net worth of North Bay, Inc. was introduced.   
 
High Wealth The financial records indicated that the company had a net worth of $67.1 
million.  Mr. Perry’s personal financial records showed that he owned two homes- one in 
Dallas and the other in Santa Fe, each worth $1 million.   He had also recently purchased 
a Cessna Citation Jet for $5 million.    
 

Or 
 
Low Wealth The financial records indicated that the company had a net worth of $1 
million.  Mr. Perry’s personal financial records showed that he owned a $245,000 home 
in Dallas.  He recently purchased a boat for $25,000.   
 
 
Trial testimony focused on the damages incurred by James West.  His attorneys 
submitted evidence in the following documents: medical bills from James West’s hospital 
stay for $24, 856 and a bill for the nursing home care for  $28,650.  Additionally, 
attorneys also asked for $500,000 in pain and suffering.   
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TRIAL TRANSCIPT 
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Act I: Testimony of Defendant, Raymond Perry, owner of North Bay Health Care Center 
 
Plaintiff’s Attorney  (PA): The plaintiff calls Raymond Perry.  Please state your  
                                        name for the record. 
 
Raymond Perry (Perry): Raymond Charles Perry. 
 
PA:  Mr. Perry how long have you been the owner and manager of North Bay Health 

Care Center in Dallas, Texas?   
 
Perry:  I have been the owner/manager of North Bay for 7 years now.   
 
PA:  Did you know, Mr. James West, a resident of your facility? 
 
Perry: Yes, I have a policy of personally meeting each and every resident and  
          their immediate family members. 
 
PA:  Did you have an occasion to meet Mr. Carl West? 
 
Perry: Yes, I did.  I met Carl West and his family when they came to visit the  
          facility.  I have had occasion to see he, his wife, and the girls when they  
          visited James.   
 
PA:  Mr. Perry, where you aware of the deteriorating condition of James West? 
 
Perry: I regret Mr. West’s condition, but maintain that our facility is not  

responsible for his poor health.  Our facility provides a high standard of care and 
none of our patients are neglected. Mr. West was not well and unfortunately, 
patients in his condition are often plagued by problems of this type despite 
excellent care.    

 
PA:  Mr. Perry, there has been some discussion about the monthly data sheets 

maintained by your staff.  Could you please tell us a little more about these 
monitoring forms? 

 
Perry: Yes of course.  The staff is responsible for completing forms to monitor the  

condition of each and every patient at North Bay.  On these sheets, the staff 
records the day-to-day activities of each patient.  These activities include meal 
times, times when medicine is disseminated, bathing times, and the like.   

 
PA:  Where you aware of some mistakes on these forms? 
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Perry: From time to time errors do occur- I mean my staff is only human and I  

have on occasion caught some clerical errors.  These errors, however, are both 
rare and minor and should not be used as the bases for making claims of 
incompetence on the part of either the staff or myself.  I run a tight ship.  I have 
to- families are counting on me to care for their loved ones.   

 
PA:  Mr. Perry, How do you explain the fact that James West was diagnosed at the 

Osteopathic Hospital with injuries related to malnourishment and pressure sores if 
your nursing staff routinely ensure that patients are eating their meals, bathed 
regularly, and hygienically monitored? 

 
Perry:  You have to understand the population of individuals I care for.  Many of  

the patients experience long periods of time where they are bedridden.  It is not 
uncommon for such patients to experience a decrease or loss of appetite.  While 
my staff makes every effort to encourage positive eating habits, some patients 
refuse to eat a balanced diet.  In some extreme cases, patients may only want to 
eat say ice cream.  If this is the case, then we encourage them to eat ice cream 
because ice cream can provide nourishment to their bodies.  And eating ice cream 
is better than not eating at all.  As for the pressure sores, this is a common 
problem faced by patients restricted to their beds.  The staff makes every effort to 
turn patients and provides them with medically approved devices that lessen the 
chance of the formation of pressure sores.  As we age, the body becomes less able 
and effective in healing broken skin wounds.  Minimal pressure can cause 
damages that may seem to the layperson to be drastic in appearance.  
Professionals such as the individuals on my staff are experienced in observing, 
documenting, and treating these wounds.  However, some wounds simply do not 
heal and become a real problem.   

 
PA:      Thank you, Mr. Perry.   
 
 
Act II: Testimony of Plaintiff’s Son, Carl West 
 
 
PA:  The plaintiff calls Mr. Carl West. Please state your name for the record. 
 
Carl West (Carl): Carl James West 
 
PA: What is your relationship to the plaintiff, James West? 
 
Carl: James West is my father. 
 
PA: Do you have any other siblings Mr. West? 
 
Carl: No, I am an only child. 
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PA: Before his death, did your father initiate a personal injury lawsuit against  
       Raymond Perry, owner and manager of the North Bay Health Care Center. 
 
Carl: Yes he did.  After Dad died I decided to continue on with the suit on his  
          behalf. 
 
PA: Mr. West, please describe the circumstances of your father, James West’s  
       admission into the North Bay Health Care Center. 
 
Carl:   Well, Mom died of cancer five years ago.  Not long after that Dad was  

diagnosed with Alzheimer’s.  He moved in with our family for a while but it soon 
got to be too much for my wife and I to handle.  We both work outside the home 
and we have two girls.  We were worried that Dad wasn’t getting the around-the-
clock attention we felt he needed.  We did the research and located North Bay, 
which seemed like a good choice because it was close enough to visit regularly 
with the girls.  We met with Raymond Perry and he seemed to understand our 
needs and told us that Dad would feel right at home at North Bay. 

 
PA:  And did you visit your father regularly at North Bay? 
 
Carl:     Yes.  We got him all moved in- brought in some of his own furniture -- 
     old pictures of him and Mom, the girls.  We set up a kind of schedule so    
     that someone would see him everyday.  My wife took mornings and I   
     stopped by at lunch and after work.  The girls came by a couple of days a  
     week after school or on the weekends.   
 
PA:  Did you feel like your father’s deteriorating condition? 
 
Carl:  Yes.   
 
PA:  Why did you feel that way? 
 
Carl: In hindsight I beat myself up everyday for not asking more questions.  Dad  

was never one to complain and he didn’t want to be a burden to us.  The 
Alzheimer’s had not progressed to what they say are the worst stages as he always 
recognized us all.  He was forgetful, sometimes spacey, and once or twice told us 
about having conversations with Mom, uh, his wife, who died several years ago.   
But we chalked that up to the Alzheimer’s.  He was bedridden and he was always 
saying how cold he was.  He spent a lot of time under the covers to keep warm.  I 
asked the nursing staff about regulating the temperature in his room and if I 
should worry because he spent so much time covered up, but they told me this 
was not unusual and if it would make me feel better to I could bring in some 
warmer bedding and some warm orthopedic socks for him to wear.  So we did.  
We trusted that they were the professionals and that they knew what to do.   
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PA:  Did you suspect that something else might be wrong with your father? 
 
Carl: Yes. 
 
PA:    When did you suspect that? 
 
Carl: In February, around Dad’s birthday. 
 
PA:  Why did you suspect something else might be wrong with your father? 
 
Carl:    We bought Dad a new sweatsuit for his birthday and I offered to help him  

try it on for size.  When I was helping him change I noticed the sores.  They 
looked bad and I became really concerned.  That’s when I asked Dad’s primary 
physician to come over and check him out. 

 
WA:    Then what happened? 
 
Carl:    Dad was taken to the hospital where the doctors there said he suffered  

 from  malnutrition and that he had what they called pressure sores. 
 

WA:     Mr. West, do you hold Mr. Perry and the North Bay Health Care Center  
responsible for the negligence that resulted in your father’s injuries? 

Carl:  Yes I do.  I trusted him to oversee the care of my dad.   
 
WA:  Thank you Mr. West.   
 
 
Act III. - Instructions to the Jury 
 
The judge, facing the jury from his chair on the bench. 
 
 
LADIES AND GENTLEMEN OF THE JURY: This case is submitted to you by asking 
questions about the facts, which you must decide from the evidence you have heard in 
this trial. You are the sole judges of the credibility of the witnesses and the weight to be 
given their testimony, but in matters of law, you must be governed by the instructions in 
this charge. In discharging your responsibility on this jury, you will observe the following 
instructions.   You should carefully and strictly follow during your deliberations. 
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1. Do not let bias, prejudice or sympathy play any part in your deliberations. 

2. In arriving at your answers, consider only the evidence introduced here under oath and 
such exhibits, if any, as have been introduced for your consideration under the rulings of 
the court, that is, what you have seen and heard in this courtroom, together with the law 
as given you by the court. In your deliberations, you will not consider or discuss anything 
that is not represented by the evidence in this case. 

3. Since every answer that is required by the charge is important, no juror should state or 
consider that any required answer is not important. 

4. You must not decide who you think should win, and then try to answer the questions 
accordingly. Simply answer the questions, and do not discuss nor concern yourselves 
with the effect of your answers. 

5. You will not decide the answer to a question by any methods of chance. In other 
words, do not arbitrarily or haphazardly assign a monetary value to a given question.  Use 
reason to answer each question.   

These instructions are given you because your conduct is subject to review the same as 
that of the witnesses, parties, attorneys and the judge. If it should be found that you have 
disregarded any of these instructions, it will be jury misconduct and it may require 
another trial by another jury; then all of our time will have been wasted. 

Anyone who observes a violation of the court’s instructions shall immediately warn the 
one who is violating the instruction and caution the juror not to do so again. 

When words are used in this charge in a sense that varies from the meaning commonly 
understood, you are given a proper legal definition, which you are bound to accept in 
place of any other meaning. 

Answer “Yes” or “No” to all questions unless otherwise instructed. A “Yes” answer must 
be based on a preponderance of the evidence. The term “preponderance of the evidence” 
means the greater weight and degree of credible evidence admitted in this case. If you do 
not find that a preponderance of the evidence supports a “Yes” answer, then answer 
“No.” Whenever a question requires an answer other than “Yes” or “No,” your answer 
must be based on a preponderance of the evidence. 
 
You should not discuss the case with anyone.  Should anyone attempt to talk to you about 
the case before the verdict is returned, please inform the judge of this fact. 

If this were an actual case, I would dismiss the twelve jurors to deliberate in the jury 
room. At that time, the jurors would select a presiding juror among themselves and begin 
the process of deliberation.  In this experiment, there is no deliberation.  You are each 
asked to provide your own personal answers to the questions on the questionnaire packet 
in the manila envelope presented to you at the beginning of the experiment.   

The first four questions on the questionnaire represent your verdict for this case.  As 
mentioned earlier, you must rely upon the definitions provided to you in answering each 
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question.  I instruct you to read each question carefully and clearly write your answer in 
the space provided.   

Once you have finished answering questions about the verdict, you may proceed to 
answer questions on the following pages.  You may refer to the printed case summary 
sheet in answering the verdict questions.  DO NOT, however, go back and change your 
verdict answers once you have moved on to the other questions in the questionnaire.  If at 
any time, you have a question about the survey, please raise your hand, and a member of 
the investigation team will come over to assist you.  Thank you for your time and service 
here today. 
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APPENDIX C 
 

SURVEY INSTRUMENT 
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Mock Juror Questionnaire 

 
 
INSTRUCTIONS: 
 

(1) Please do not break the seal of the questionnaire until you are instructed to do so.   
 
(2) DO NOT write your name on any part of this document.   

 
(3) Please read each question or statement carefully and answer honestly to the best of your 

ability. 
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                                                                                                                                                                    Next Page

In the space provided below, please write a brief summary (1-3 sentences) of the facts in 
this case.  
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Question 1: What sum of money, if any would have fairly and reasonably  
                   Compensated James West for:  

 
a. Pain and Mental Aguish (“Pain and mental anguish” means the conscious 

physical pain and emotional pain, torment, and suffering experienced by James 
West before his death as a result of the situation in question.) 

 
AND 

 
b. Medical expenses (“Medical expenses” means the reasonable expense necessary 

of the medical and hospital care received by James West for treatment of injuries 
sustained by him as a result of the situation in question).  

 
Answer in dollars for damages, if any.   Answer: ______________________ 
  
 
You may refer to the final paragraph of the case summary to help you recall the 
amount of damages of this type attorneys for Carl West requested.  You are not 
required to award this amount and may decide to award a different amount.   
 
 
 
 
 
 
 
              Next Page 
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Question 2: Do you find clear and convincing evidence that the harm to James  
          West resulted from malice? 

 
“Clear and convincing evidence,” means the measure or degree of proof produces a 
firm belief or conviction of the truth of the allegations sought to be established.” 
 
“Malice” means:  

(a) a specific intent by Raymond Perry and North Bay Nursing Home to cause 
substantial injury to James West.  

 
 

OR  
 

(b) an act or omission by Raymond Perry and North Bay Nursing Home, 
i. which, when viewed objectively from the standpoint of 

Raymond Perry at the time of its occurrence, involved an 
extreme degree of risk, considering the probability and 
magnitude of the potential harm to others; and 

ii. of which Raymond Perry had actual, subjective awareness of 
the risk involved, but nevertheless proceeded with conscious 
indifference to the rights, safety, or welfare of others.   

 
Answer “Yes” or “No.”   Answer: ________________ 
 
 
 
 
 
  Next Page 
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Question 3: What sum of money, if any, should be assessed against Raymond  
                      Perry and North Bay Nursing Home and awarded to Carl West as  
                      exemplary damages for the injuries to James West.   
 
“Exemplary damages” means any damages awarded as a penalty or by way of 
punishment.  Exemplary damages include punitive damages. 
 
In determining the amount of exemplary damages, you shall consider evidence, if any, 
relating to: 
 

a. The nature of the wrong 
b. The character of the conduct involved 
c. The degree of culpability of the wrongdoer 
d. The situation and sensibilities of the parties considered 
e. The extent to which such conduct offends a public sense of justice and propriety. 
f. The net worth of Raymond Perry and North Bay Nursing Home. 

 
Answer in dollars, if any.  Answer: ________________ 
 
 
 
 
 
 
 
Please DO NOT go back and change any of your answers to the verdict questions. 

 
 
 
 
 Next Page 
 
 
 
 
 
 
 
 
 

If you answered “No,” to Question 2, please skip Question 3. 
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Next Page 

 
 
 
 
 

1. In your opinion, how harsh was the judgment you gave for Raymond Perry? 
 

0        1       2        3        4        5          6        7       8       9        10         
         Not at all harsh                Somewhat harsh     Very harsh 
 
 
 
 
 
 
 

2. What type of person is Raymond Perry? 
 

0        1       2        3        4        5          6        7       8       9        10         
Not at all nice        Somewhat nice                        Very Nice 

 
3. How likely is it that Mr. Perry will continue to engage in the same behavior? 

 
0        1       2        3        4        5          6        7       8       9        10         
Not at all likely               Somewhat likely     Very likely 

 
4. How much is Mr. Perry to blame for the harm to James West? 

 
0        1       2        3        4        5          6        7       8       9        10         
Not at all to blame         Somewhat to blame          Completely to blame 

 
5. How much blame did Mr. Perry accept for the harm to James West? 

 
0        1       2        3        4        5          6        7       8       9        10         
No Blame    Some Blame   All the Blame 

 
6. How wealthy is Raymond Perry? 

 
0        1       2        3        4        5          6        7       8       9        10         
Not at all wealthy            Somewhat wealthy           Very Wealthy 
 

      
 
 
 
 

For the following questions, please circle the number that corresponds to your answer.

Think about the nursing home owner, Raymond Perry  
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7. What type of person is Carl West? 

 
0        1       2        3        4        5          6        7       8       9        10         
Not at all nice    Somewhat nice                    Very Nice 

 
 

8. How much compassion do you feel towards Carl West? 
 

0        1       2        3        4        5          6        7       8       9        10         
Not at all                      Somewhat                 Very  

 Compassionate     Compassionate                 Compassionate 
 

9. How much is Carl West to blame for the injuries to his father? 
 

0        1       2        3        4        5          6        7       8       9        10         
Not at all to blame         Somewhat to blame     Completely to blame 

 
10. How likely is it that Carl will continue to behave in a manner similar to that which         
                  he described? 

 
0        1       2        3        4        5          6        7       8       9        10         
Not at all likely             Somewhat likely            Very likely 
 
 
 
 

 
11. How cruel was Mr. Perry’s misconduct? 

 
0        1       2        3        4        5          6        7       8       9        10         

 Not at all  Somewhat         Very 
 Cruel    Cruel           Cruel 
 

12. How strong is the evidence that Mr. Perry should be liable for misconduct? 
 
 0        1       2        3        4        5          6        7       8       9        10         
 Not Strong       Somewhat Strong  Very Strong 
 

13. How likely is it that Mr. Perry has learned his lesson and will not engage in  
                similar misconduct without a damage award of any amount? 

 
0        1       2        3        4        5          6        7       8       9        10         

            Not at all likely                Somewhat likely              Very likely 

Now, think about the situation that brought about this case.   

Now, think about Carl West 
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                  Next Page 
 
 
 
 
 
 
 
 
 
 

Raymond Perry’s behavior was 
cool, calculated and well thought 
out in advance 

 
X  X  X  X  X  X  X 

Rayond Perry’s behavior was the 
result of negligence or 
carelessness. 

   
James West was harmed through 
no fault of his own; in fact, he 
was defenseless against the 
defendant. 

 
X  X  X  X  X  X  X 

James West was responsible for 
the harm he received. 

   
Raymond Perry knew his actions 
would harm James West. 

 
X  X  X  X  X  X  X 

At the time of the incident, 
Raymond Perry did NOT know 
that his actions would harm 
James West 

   
Raymond Perry’s conduct was 
especially heinous and cruel. 

 
X  X  X  X  X  X  X 

Ramond Perry’s conduct was 
NOT especially heinous or cruel. 
 

   
Before he died, James West 
suffered severely because of 
Raymond Perry’s behavior. 

 
X  X  X  X  X  X  X 

Before he died, James West DID 
NOT suffer severely. 

   
The potential harm to James 
West was extremely serious. 

 
X  X  X  X  X  X  X 

The potential  harm to James 
West was NOT serious. 
 

   
After the incident, Raymond 
Perry tried to cover up or down 
play his misconduct. 

 
X  X  X  X  X  X  X 

After the incident, Raymond 
Perry, felt awful.   

 
 
 
 
 
          Next Page 
 

IMPRESSION RATINGS 

Please read the following pairs of statements.  For each pair, indicate which statement best 
matches your picture of the events in this case.  If you think the statement on the left is the 
best picture of events, circle the first X.  If you think the statement on the right is the best 
picture of the events, circle the last X.  If you think the picture is somewhere in the middle, 
circle the X that best matches your opinion. 
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14. Helping injured plaintiffs to get compensation. 
 

1         2          3          4          5         6         7          8 
        Not at all important Very Important  
 
 

15. Learning about the participant’s problems through their eyes. 
 

1         2          3          4          5         6         7          8 
        Not at all important                                              Very Important 
 
 

16. Punishing defendants who cause injury. 
 

1         2          3          4          5         6         7          8 
        Not at all important                                            Very Important 
 
 

17. Teaching negligent defendants to be more careful in the future. 
 

1         2          3          4          5         6         7          8 
        Not at all important                                             Very Important 
 
 

18. Making sure that the one at fault is the one who pays for the damage.  
 

1         2          3          4          5         6         7          8 
        Not at all important     Very Important 
 
 
 
 

 
Helping injured plantiffs to get compensation.  
 
Learning about the participant’s problems through their eyes.  

 
 Punishing defendants who cause injury.  

 
Teaching negligent defendants to be more careful in the future. 

 
Ma    Making sure that the one at fault is the one who pays for the damage. 
 
 

Please rate the importance of each of the following goals of being a juror. 

Rank the same five goals from MOST to LEAST importance.  Please number 1-5, where “1” 
means most important and “5” means least important.  
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20. There are far too many frivilous lawsuits today. 

 
   1        2          3          4           5        6          7           8  
Strongly Agree         Strongly Disagree 
 

21. Juries do a good job deciding verdicts and awarding damages. 
  1        2          3          4           5        6          7           8  
Strongly Agree         Strongly Disagree 
 

22. People are too quick to sue, rather than trying to solve disputes in another way. 
  1        2          3          4           5        6          7           8  
Strongly Agree         Strongly Disagree 

 
23. The large number of lawsuits shows that our society is breaking down. 

 
1        2          3          4           5        6          7           8  
Strongly Agree         Strongly Disagree 

 
24. Most people who sue others in court have good reasons to do so. 

 
  1        2          3          4           5        6          7           8  
Strongly Agree         Strongly Disagree 
 

25. By making it easier to sue, the courts have made this a safer society.   
 

   1        2          3          4           5        6          7           8  
Strongly Agree         Strongly Disagree 

 
26. Most jury awards are reasonable and justified. 

 
  1        2          3          4           5        6          7           8  
Strongly Agree         Strongly Disagree 

 
27. No one deserves more than a million dollars in damages. 

 
  1        2          3          4           5        6          7           8  
Strongly Agree         Strongly Disagree 

 
28. Please estimate the percentage of jury awards that are greater than $1   
                                                   million. _________% 

 
29. Please estimate the percentage of cases presented to a jury that result in punitive  
                    damages (damages in addition to compensation for harm). 

                                                         _________% 
 

For the following questions, circle the number that corresponds with your answer. 
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30. _____ Male     OR    _____Female 
 

31. Age: ______ 
 

32. Race/Ethnicity: _____________________________ 
 

33. Marital Status 
 
_____ Single      _____ Divorced    _____ Widowed 
_____ Married      _____ Separate    _____Co-Habitating (living with partner) 
  

34. Which of the following best describes your educational experience? 
 
____ Never attended high school                               _____ Some College 
____ Some High School                          _____ College Degree 
                                  ______ Graduate Degree or Higher              
 

35. What is your occupation?____________________________ 
 
 
For the following questions answer yes or no.  If you answer yes, please specify.   
 
 

36. Are you a member of a political party? 
 
___Yes    _____ No 
  
   
   Which Party? _______________________  
 

37. Have you ever been a juror in a civil trial? 
 
____Yes     ______No   
 
 
                          Did the jury award damages?  ______Yes    _______No 
 
 
                                                                                                           Amount of Damages 
     
 $ ___________

Please provide the following information about yourself. 
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APPENDIX D 
 

PRETEST INSTRUMENT 
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Consent for Raters 

 
 
Thank you for volunteering your time to participate in this research study.  Please listen 
carefully to the following information to help you make an informed decision about 
whether to participate. 
 
Participation in this experiment will require approximately 15 minutes of your time.  
During the experiment, you will be asked to view a brief presentation of the testimony of 
two witnesses during a civil trial.  After viewing the presentation, you will be asked to 
answer several questions.  I ask that you answer these questions honestly and to the best 
of your ability.  When the experiment has ended, you will be debriefed about the purpose 
of this experiment and how the information you provided will be used. 
 
It is very important that you approach this experiment without any prior knowledge about 
what the experiment is about.  If you knew about the experiment before you will 
participate, it is important that you inform me of this fact immediately.  For this reason, I 
ask that you not discuss the experiment with anyone who might participate later today.   
 
Your answers will be kept strictly confidential.  For this reason, I ask that you not write 
your name on any of the materials provided to you.   
 
There are no risks or discomfort associated with the experiment.  You may find the 
experience educational and enjoyable.  You are free to decide not to participate or to 
withdraw from the experiment at any time.  Are there any questions before we begin? 
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QUESTIONNAIRE 

 
 
Please circle the number that best corresponds with your opinion. 
 
 
 

1. How remorseful (sorry) did Raymond Perry seem? 
 
0            1            2             3             4            5           6          7            8  
 Very                  Somewhat           Not at All 
 Remorseful                Remorseful           Remorseful 
 
 

2. How nice did Raymond Perry seem? 
 
0            1            2             3             4            5           6          7            8 
 Very                   Somewhat                Not at All 
 Nice                           Nice                    Nice 
 
 
 

3. How sad did Carl West seem? 
 
0            1            2             3             4            5           6          7            8 
 Very                  Somewhat                Not at All 
 Sad                           Sad                   Sad 
 
 

4. How nice did Carl West seem? 
 
0            1            2             3             4            5           6          7            8 
 Very                      Somewhat         Not at All 
 Nice                             Nice                    Nice 
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Debriefing 

 
Thank you for your participation today.  In this experiment, I was concerned with your 
impressions about the emotions of the plaintiff and defendant in the video.  My 
dissertation study will test whether the emotion of trial court witnesses influence juror 
decisions about awarding damages.  The actual experiment will take place later this 
summer and involve juror-eligible citizens called for jury duty in Dallas County.  Jurors 
will read a case summary, view a video presentation (similar to the one you viewed 
today), and complete a questionnaire where they will be asked to render a trial verdict.  
 
While today you only viewed one version of the simulated trial testimony, there are four 
versions in all.  One is intended to portray a remorseful Perry and a sad West. A second is 
intended to portray an apathetic Perry and an angry West.  A third is intended to portray a 
remorseful Perry and a sad West.  And the fourth portrays an apathetic Perry and an sad 
West.   
 
Your time here today is important as a “pre-test” measure of the emotions of the 
defendant and plaintiff.  Pre-testing is used in the scientific method as an assurance that 
the investigator is in fact measuring what she thinks she is measuring.  Specifically, 
before I can assume that the video features a remorseful Raymond Perry and a sad Carl 
West, I must test this assumption with a group of people similar to those who will be 
involved in the actual experiment.   
 
There are no wrong answers here today.  Your opinions and impressions are important to 
me.   
 
Now this is very important.  Please do not discuss the true purpose of the experiment with 
anyone else who might participate later today.  If people were to know the purpose of the 
experiment before they participate, they may answer differently.  I cannot use the data 
provided by anyone who knew about the experiment.  For this reason it is VERY 
important that you let me know if you knew about the experiment before you 
participated.  I thank you for time and participation in the study! And again, please do not 
talk about the experiment with anyone until after all the experiments have been 
conducted today. 
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