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CHAPTER 1 

INTRODUCTION 

On January 22, 1973 the Supreme Court announced its opinion in Roe vs. Wade, 

which legalized abortion at the federal level. Rather than ending the legal battle 

surrounding abortion, this proved to only be the beginning of the discussion. The issue 

of abortion is both emotionally charged and politically divisive.  Between 1973 and 

1989, forty-eight states passed 306 abortion measures (Devins 1996).  From 1973 to 

2002 there have been 42 million abortions performed in the United States (Finer and 

Henshaw 2005).  Since 1977 there have been 5,589 reported acts of violence against 

abortion providers including seven murders since 1993 and there have been 92,000 

reported acts of disruption at clinics and harassment against clinic employees (NAF 

2007a).  These numbers grip headlines and infiltrate discussion concerning the right to 

privacy and legal limitations on abortion access, demonstrating abortion’s salience to 

the electorate, legislators and the media.     

Abortion cases present judges with the opportunity to increase or decrease 

abortion access within their district as they uphold or strike down various provisions or 

activities related to abortion.  This opportunity gives judges a prominent role in this 

important political dialogue.  The lower federal courts, in particular, play a key part in 

the development of abortion policy.  Only a fraction of cases ever reach the Supreme 

Court, therefore the lower courts are the primary arbiters of federal judicial policy 

(Giles, Hettinger and Peppers 2001). The lower courts have generated the vast number 

of decisions that have been rendered on the issue of abortion, yet we know little about 
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how they reach those decisions or the role of political dynamics in judicial decision-

making on abortion. 

Social scientists generally contend that attitudes play a role in judicial decision-

making (see for example Seagle and Spaeth 2002; Epstein and Knight 1998).  Because 

of the salience of the issue of abortion, if ideological preferences affect the voting 

behavior of judges, ideological indicators should be most pronounced when analyzing 

abortion cases.  

Indeed, during the judicial confirmation process, the Senate Judiciary Committee 

questions the nominees extensively about their beliefs on abortion.  This type of 

questioning was dubbed the “abortion litmus test” during the Reagan Administration. 

Reagan used an in house questioning process to determine if his nominees maintained 

a commitment to “the sanctity of innocent human life,” (Republican Party Platform 

1984). When judicial nominees are questioned at length about their personal 

preferences in an attempt to discern how they will vote on particular issues, the 

politicians involved are indicating they believe that personal attitudes influence judicial 

voting behavior.  This assumption has led politicians to act a certain way in the 

nomination process, but do these personal preferences ultimately influence how judges 

are voting in federal courts? Ultimately, can the president control abortion legislation 

long after his departure from office with careful court appointees? 

At the same time legal scholars contend that when a judge enters the courtroom 

she leaves her personal preferences at the door and merely adjudicates the case in light 

of relevant precedent and statutory interpretation (see for example Gerhardt 2005; 
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Markovits 1998).  Even social scientists recognize that judges on the lower courts are 

far more constrained that judges on the Supreme Court (Segal and Spaeth 2002).  

Legal, collegial and panel influences may predict if a judge will vote to increase or 

decrease abortion access. 

Untangling the effect of attitudinal, legal, and collegial influences on judicial 

decision-making has proven difficult for two primary reasons.  First, there are many 

things that can indicate a judge’s ideology but there is no direct measure.  Determining 

judges’ political affiliations or personal policy preferences is very difficult because judges 

rarely state their political views.  It is necessary to evaluate possible indicators of 

judicial ideology and other elements of judicial behavior to determine the superior 

predictor of judicial behavior.  Scholars have taken for granted the fact that the 

president’s ideology is the chief ideological indicator when a judge is voting.  This may 

be true on the Supreme Court but it may not apply as fully to the lower courts.  The 

president is more removed from the nomination process of lower court appointees and 

is far less likely to personally know those he is appointing.   

In the limited research done on the lower courts, scholars have focused on the 

role of the home state senator of an indicator of judicial ideology and the role of 

senatorial courtesy in the appointment process  (see for example Segal 1987; Giles et 

al. 2001).  This research has found mixed support for the importance of senators from 

the nominee’s home state as a predictor of judicial ideology.   

The literature has generally failed to consider the role played by the Senate 

Judiciary Committee during the nomination process as an indicator of lower federal 
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court judicial ideology.  The Senate Judiciary Committee acts as a gatekeeper, barring 

unfit candidates from reaching the Senate floor for vote during the nomination process 

(Epstein and Segal 2005). The Senate Judiciary Committee inspects nominees and the 

president must be aware of the ideological make up of the committee before he sends 

them his nominees.  In this study, I argue that the Senate Judiciary Committee is a 

major player in the nomination process and should be evaluated more fully. The Senate 

Judiciary Committee is of unique importance and is often overlooked in analyses of 

judicial decision making in favor of the president and the home state senators. 

Still, judges have legal and institutional constraints that may require them to 

vote separately from their true policy preferences.  As noted above, this is particularly 

true with respect to the lower federal courts.  Because of the political salience of 

abortion, it is critical to understand how abortion policy is made by the lower federal 

courts, to understand both the role of attitudes and the role of other institutional 

factors.  Thus I pose the research question:   

What attitudinal, legal, and institutional factors influence a Federal District Court 

judge’s decision to vote to increase abortion access?   

The next section presents and discusses relevant literature on the judicial 

nomination process, judicial decision making and abortion jurisprudence.  In section 

three, I outline a theory of judicial decision-making in abortion cases and provide a link 

between the nomination process and decision making to help sort out potential 

indicators of judicial behavior.  This applies broader studies of judicial decision-making 

to the specific case of abortion.  From this discussion I formulate testable hypotheses 
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concerning the relationship between institutional and behavioral indicators and pro-

choice votes.  Section four outlines the research design used to test the proposed 

hypotheses.  Section five provides the data and the analysis of the statistical results. In 

section six, I discuss conclusions and implications from this research. 
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CHAPTER 2 

LITERATURE REVIEW 

Judicial Decision-Making Models 

The Attitudinal Model 

The watershed work in judicial decision-making is Segal and Spaeth’s (2002) 

study on the attitudinal model on the Supreme Court. They explain, “the Supreme Court 

decides disputes in light of the facts of the case vis-à-vis the ideological attitudes and 

values of the justices.  Simply put, Rehnquist votes the way he does because is he 

extremely conservative” (86).  Justices interpret the law and the facts with their own 

ideological preferences in mind. Judges are political actors like any other and thus they 

have particularly policies they would like to see enacted.  When cases present an 

opportunity for a judge to vote in line with her own preferences, she will take 

advantage of that opportunity and forward her own political agenda.  

 Scholars have found support for the idea that Supreme Court nominees’ voting 

behavior on the bench reflects the ideology and policy preferences of the president who 

appointed them (Segal and Cover 1989; Segal, Epstein, Cameron and Spaeth 1995; 

Spaeth and Segal 1999; Segal and Spaeth 2002). These scholars have found the 

connection between presidential ideology and judicial voting behavior to be particularly 

high on civil rights and civil liberties cases.  Segal and Spaeth (1999 and 2002) contend 

that the majority of votes on rights and liberties cases are preferential, with only a small 

percentage of cases deferring to precedent.   
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Other scholars have called these findings into question because Segal and 

Spaeth assume judicial ideology is static.  Even if a judge shares the president’s 

ideological beliefs at the time of appointment, this may not remain so over time. There 

is empirical analysis to suggest that judicial behavior may change over time and a 

particular judge may become less loyal to their appointing president (Segal, Timpone 

and Howard 2000).  These findings confirm that judicial attitudes matter but they argue 

that judicial attitudes may change over time rather than being fixed at a point relative 

to the ideology of the appointing president.   

The attitudinal model was not originally applied to the lower courts because 

Segal and Spaeth contend that the lower courts face more constraints than the 

Supreme Court and thus the connection between ideology and voting behavior may not 

be as clear.  Still some scholars have demonstrated a connection between presidential 

ideology and lower court voting behavior at both the district and courts of appeals 

levels (Rowland, Songer and Carp 1988; Johnson and Songer 2002; Songer, Sheehan 

and Haire 2003). These studies indicate that presidents are able to effect policy on the 

bench long after they are gone because the judges on the lower federal courts also 

employ the attitudinal model.   Currently, ideologies may be exaggerated to the right on 

the lower courts because Republican appointees represent a higher number of judges in 

the decision pool and on three member panels (Velona 2005).  

Other studies support different conclusions. Giles, Hettinger and Peppers (2001) 

develop measures of judicial decision making to evaluate the importance of the 

president and the home state senators. They demonstrate that the effect of the 
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president’s ideology decreases when senatorial courtesy is considered.  Instead, when 

senatorial courtesy is effect, the home state senator’s ideology is a better predictor of 

judicial voting behavior than the party of the appointing president.  Similarly, other 

work has found that there are often legal and extra legal factors that the president 

cannot control for that may affect voting behavior (Rowland, Carp and Stidham 1984).  

This indicates a need to evaluate the role of precedent and institutions in a judge’s 

decision-making process.  Attitudes may not be the only factor that scholars need to 

account for when developing models of judicial decision-making.   

There is some preliminary evidence that Justices on the Supreme Court vote the 

party line on abortion (Epstein and Kobylka 1992).  But research on the lower courts 

has not clarified if presidents have been successful in effecting abortion policy from the 

bench because there has been little empirical analysis comparing the decisions made by 

judges across presidencies.   However, legal scholars find that Democratic appointees 

on the Courts of Appeals vote pro-choice 70% of the time, while Republican appointees 

vote pro-choice 49% of the time (Sunstein, Schkade and Ellman  2004).  These studies 

provide some support for the argument that judges vote their ideological preferences in 

abortion cases.  But these studies do not evaluate other potential models of judicial 

decision making, leaving many parts of the decision-making process and potential 

attitudinal constraints unevaluated.   

 

 

 



 9

The Legal Model 

 The legal model argues that judges’ decisions are based on the facts of a case in 

light of a plain meaning of the statutes, the constitution, the framers’ intent and 

relevant precedent (Segal and Spaeth 2002).  If attitudes, rather than precedent, drive 

judicial decision-making, then relevant legal factors would not be important, but legal 

scholars have found that legal standards are the primary guiding force behind judicial 

decisions, with ideology as only an underlying secondary force (Cross 2004). According 

to a legal interpretation there “will be internally-right answers to all or virtually all legal-

rights questions,” (Markovits 1998).  Judges take into account the law and 

constitutional constraints.  Beyond that, under this decision making model, there is little 

or no impact of a judge’s personal preferences on her decisions.  

Legal scholars argue that social scientists, in their attempt to credit each judge’s 

decision to personal beliefs, ignore the role precedent plays in the decision making 

process (Gerhardt 2005). Legal standards and the elements of path dependency at play 

in stare decisis constrain a judge’s ability to vote based on her preferred policy outcome 

in a case.  Giving a judge a lifetime appointment removes the need to vote the party 

line (Wald 1999).  Judges are free from the need to appease fellow politicians or 

constituents.  Instead, they can analyze the law and the facts of the case before them, 

and render a decision free from political constraints. This gives the federal court the 

freedom to truly fulfill its position as a check on the other branches of government.   

Still, most social science scholars remain highly skeptical of these arguments that 

judges only interpret the law as it is before them (Baum 2005).  Moreover, this idea 
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that the judges merely employ current legal standards when making their decisions 

“cloaks the reality of the decision making process,” (Segal and Spaeth 2002: 53).  

Indeed, legal scholars provide little empirical support of their model.  

 

Institutional Model 

 Rather than evaluating individual judge behavior in a vacuum, the institutional 

model highlights that the Court is an institution that has constraints and rules, which 

effect decision-making.  There are factors rooted in the structure and rules of the court 

that can explain changes and consistency in decision-making over time (Epstein, Walker 

and Dixon 1989).  Some of the factors that may influence judicial outcomes include the 

bureaucracy, structural elements, and rules of decision-making processes can affect 

judicial outcomes (Gann Hall and Brace 1989).         

Judges’ reactions to their environment are part of how they arrive at their 

decisions; therefore the dynamic in which a judge makes his decision must be taken 

into account.  Support has been found for the argument that the structure of the courts 

has had a great impact on how judges arrive at their various decisions.  The litigation 

explosion within the judicial system has required a great influx of support staff to aid 

the judges in their growing caseload.  This increase in outside support has decreased 

the court’s ability to determine the “right” answer.  There is an interaction between the 

judge and other actors at every step in the judicial process.  These external actors 

influence the decision a judge eventually makes (Cohen 2002). Moreover, judges 

willingly transfer this power to their central court staffs.  Their clerks may help draft 
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opinions or judges may be reluctant to disagree with the decisions of magistrates 

regardless of the decision because this would generate more work for the judges 

themselves.  They are knowingly altering the decision making process (Baum 2005).   

When trying to determine why a particular judge decides a case in a particular 

way, the notion of collegiality among the circuits must be taken into account.  A 

collegial enterprise is a bit like a team effort, with several judges working together to 

achieve a single goal.  Adjudication in appellate cases is often a reflection of the panel 

or the circuit and not just individual judges (Kornhauser and Sage 1993). The Seventh 

Circuit has a particular way of approaching a case that may be different from the Eighth 

Circuit.   

At the most basic level, judges may be seeking their own policy, social or legal 

goals.  However, judges remained constrained by the framework they work within.  A 

judge may adopt the norms or ideologies of his fellow judges on his circuit. When a 

judge works with other judges that share similar views or preferences, he is better able 

to pursue his own ideological preferences (Hettinger, Lindquist, and Martinek 2006).  

Courts comprised of members of similar ideological positions tend to produce more 

ideologically exaggerated opinions.  Rather than being linked to strategic voting 

behavior, scholars have begun to view collegial voting as an element of the nature of 

the judicial institution.  A study of state Supreme Court judges found that institutional 

factors, separate from attitudes, explain 36% of dissents (Gann Hall and Brace 1989).  

Still this area of literature remains largely unexplored, as social science scholars 

have continued to demonstrate that pure attitudes win out over legal and institutional 
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factors.   Those few works that have evaluated collegiality and institutional constraints 

have only looked at these factors in terms of panel effects, rather than the judicial 

institution as a whole.    

 

The Nomination Process 

The President 

 How the president arrives at a decision to appoint a particular individual to the 

federal bench is difficult to study empirically.  There are many motivations that may be 

behind executive appointments.  The president may use the appointment as a partisan 

tool.  Some argue good party loyalists are rewarded with an appointment (Giles, et al.. 

2001).  Using nominations as rewards strengthens the president’s party.  It encourages 

individuals to become active in the party in the hope of receiving a judgeship for their 

loyalty (Goldman and Jahnige 1971). Judges are often involved as political activists 

before their appointments (Yarnold 1995), and 87% of federal judges share party 

affiliation with the president appointing them to the bench (Segal and Spaeth 2002).   

Furthermore a president appoints those who will support and implement his 

policies (Giles, et al.. 2001).  Papers from the Kennedy administration demonstrate that 

the president and his aides were mindful of the policy preferences of nominees and 

those preferences became a determining factor when deciding between two potential 

nominees.  While two individuals were similarly supportive and loyal to the Democratic 

party, one preferred policies that did not coincide with Kennedy’s policy goals and 

therefore did not receive the appointment  (Goldman and Jahnige 1971).   
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The Reagan administration changed the role the president played because he 

took a more active position in the selection process to push his nominations through the 

Senate.  He supported those who opposed abortion, favored school prayer, and upheld 

more stringent crime control (Segal and Spaeth 2002).  Beyond that, nominees were 

subjected to a rigorous interview process to ensure they supported the views the 

President wanted on the bench.  They were asked direct questions concerning their 

views on abortion and to name which Supreme Court decisions they favored and those 

decisions they were against (Devins 1996).   

 

The Senate 

 Early analysis of the nomination process grouped judicial and executive branch 

nominations together when evaluating the role of the Senate and concluded that the 

Senate “rubber stamps” presidential nominees.  The Senate defers to the president’s 

selections on most occasions (Fenno 1959; Moe 1987).  Others argue judicial 

nominations tend to be more controversial, and with growing frequency in recent years, 

and therefore warrant a separate analysis (Kruz, Fleisher and Bond 1998; McCarty and 

Razaghian 1999; Cohen Bell 2002). Research also suggests that the president makes 

appointments with the Senate in mind and therefore this bolsters the president’s 

confirmation statistics (Calvert, McCubbins and Weingast 1989). Nevertheless, political 

disasters such as the famed Bork nomination remind us of the importance of the role 

that the Senate plays (Devins 1996).  
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 The majority of previous studies on the relationship between the Senate and 

judicial nominations look at the power of senatorial delay (Giels et al. 2001; Segal 1987; 

Goldman 2003) and senatorial courtesy (Cohen Bell 2002; Binder and Malzman 2002).  

Once the president nominates a particular individual, he must wait for the approval or 

disapproval of the Senate.  The Senate faces little or no political costs at slowing 

nominations to the district courts because there is so little public attention paid to the 

appointments to the lower federal courts (Binder and Malzman 2002).  As a result, 

delay is a powerful tool the Senate can use to punish the president for nominating 

individuals who are too ideologically extreme. 

 Senatorial courtesy is the practice of giving a senator that is the same party as 

the president from the home state of the nominee an opportunity to show their support 

or opposition to a candidate.  This is known as the “blue slip process,” (Epstein and 

Segal 2005).  If the blue slip is returned with a vote to oppose the nominee or is not 

returned at all the Judiciary Committee refuses to send the nominee to the Senate floor 

for a vote (Ruckman 1993; Binder and Maltzman 2002). This practice was maintained 

during most of the twentieth century, although Ted Kennedy in 1979 changed the 

practice so that all nominees were discussed in committee and Orin Hatch in 1995 and 

2004 used blue slips in the way that would most benefit his party (Epstein and Segal 

2005). Because of this decrease in the use of blue slips and an increase in the 

perceived importance of judicial nominees, some contend that senatorial courtesy does 

not influence the nomination process as it did in years past  (Segal 1987; Ruckman 
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1993). Presidents may play a more active role in the nomination process and therefore 

defer less to the preferences of home state senators.   

 Other studies have found the contrary, indicating that the home state senator 

has a large impact on the future of a nominee.  As a forerunner to those who studied 

the role of home state senators in the appointment process, Slotnick (1984) found a 

relationship between “key actors” within the state the vacancy occurs and the 

individuals ultimately nominated to fill the vacancy.  This work concluded that the 

preferences and identity of the individual who offered up potential nominees from a 

state were more important that the political process surrounding the appointment. 

When senatorial courtesy is in effect, the home state senator is responsible for 

generating the list of potential nominees or has an opportunity to veto unsatisfactory 

nominees.  This veto is viewed most favorably if the senator is from the same party as 

the president (Songer and Ginn 2002). The lower on the bench the position in question 

is, the more impact the home state senators have.  Their impact is seen most fully on 

the District Court, where the opinion of the home state senator is deferred to almost 

entirely (Giles et al. 2001; Carp, Stidham and Manning 2004).  When the home state 

senator is the same party of the appointing president, this increases the probability that 

the judge will share similar ideological preferences as the president  (Carp and Rowland  

1996).   

 Beyond merely the president’s inclination to defer to the home state senator, the 

Senate Judiciary Committee can decide how much of an impact the home state senator 

has in the Committee’s decision to approve or block a nominee  (Epstein and Segal 
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2005).   The Committee plays a valuable role in the nomination process because it has 

the opportunity to thwart a nomination before the nominee is ever evaluated by the 

Senate as a whole. When considering the Senate Judiciary Committee, the primary 

focus of previous scholars has been on the make up and voting behavior of the 

committee.  Analysis of the membership of the Judiciary Committee compared with 

other committees shows the Judiciary Committee to be more ideologically polarized 

than other committees, with very few moderates among their ranks (Evans 2001).  

Moreover, because of the tightfisted control exercised by Senator Eastland, anecdotal 

evidence suggest the Committee had a southern and conservative “flavor” for many 

years (Carp et al. 2004).  However, empirical testing of the claims that committees are 

generally stacked with liberal and conservative outliers has been found to be statistically 

insignificant, with committee membership reflecting the makeup of the chamber as a 

whole (Groseclose 1994).   

The Judiciary Committee has to deal with salient social issues and therefore the 

party leadership finds it difficult to attract new and “acceptable” members to this largely 

“policy based” committee (Deering and Smith 1997).  During Strom Thurmond’s tenure 

as chair, while the conservatives maintained a majority, the Democrats in the minority 

employed “a range of delaying tactics to slow or block items they opposed,” (Evans 

2001).  While these analyses give us a better understanding of the make up of the 

Senate Judiciary Committee and the politics of the nominations, there is little work done 

to directly link committee composition to judicial ideology and the policy ultimately 

created by judges. 
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Abortion Law in the Courts 

In Roe, Justice Blackmun opined what became known as the “trimester 

approach,” (Weddington 1993).   The Court stressed that in the first trimester, the 

states had no authority to make laws limiting a woman’s access to abortion, but in the 

second and third trimester the Court gave more authority to the states allowing for 

certain regulations.  Roe’s analysis of privacy made abortion both a personal privacy 

issue and a relational privacy issue.  Roe extended on the relational privacy in Griswold 

that allowed one to keep intimate relationships private (Rao 2000).  After the Court 

announced its decision, abortion opponents clamored at the steps of their state 

legislatures demanding action to be taken.  This response helped push through laws 

that limited access.   

Since the Supreme Court issued its opinion in Roe vs. Wade (410 U.S. 113, 

1973), the focus of the discussion of abortion in the courts has centered on the 

constitutionality of restrictions limiting access in various ways. The government can limit 

abortion access by limiting actual access and by decreasing an individual’s desire to 

have an abortion.  Laws that do not allow abortions to be preformed limit “actual 

access,” (Meier, et al.. 1996). Burden restrictions, such as waiting periods, information 

recording, and spousal or parental notification and/or consent represent the intersection 

between limits of actual access and limits of desire (Devins 1996).  Women often see 

these restrictions as more hurdles than they wish to undertake, therefore they avoid the 

abortion process entirely. These types of restrictions are what are most commonly 
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challenged in the lower courts (for a complete list of issues considered here, see 

Appendix A). 

 Between 1973 and 1978, thirty-three states passed antiabortion statutes and the 

number of states with abortion restrictions rose to forty-eight by 1989 (Devins 1996).  

In 1976, the Supreme Court rendered its first decision in an abortion case following 

Roe. Planned Parenthood of Central Missouri vs. Danforth (428 U.S. 52) evaluated 

waiting periods, parental consent, spousal consent and the recording of statistical 

information about the patient seeking the abortion.  The Court struck down all 

provisions except the recordkeeping element.  Interestingly, less than 20 years later 

similar provisions were challenged and upheld in Planned Parenthood vs. Casey (505 

U.S. 833 1992).         

In 1989, the Supreme Court made its first steps toward changing the core of 

Roe.  The High Court upheld (in Webster vs. Reproductive Health Services (492 U.S. 

490)) restrictive provisions of Missouri law, including (1) limiting public funds and 

facilities for abortions and (2) requiring physicians to perform tests to determine the 

viability of the fetus before the woman could undergo an abortion.  This dramatically 

shifted the existing standard of abortion law and “the majority opinion therefore created 

a state interest in fetal life before viability” (Rose 2007: 74).  Prior to Webster, the 

standard that prevailed was the trimester framework proposed in Roe.  Following 

Webster, the states were given far more leeway as to the types of limitations they could 

impose and during what stage of pregnancy those limitations could be imposed.  Still, 

many scholars do not see Webster as the case that fundamentally changed the 
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application of precedent in the lower courts because Webster did not undermine the 

trimester framework to the lengths that Planned Parenthood vs. Casey did.  

In 1992, in Planned Parenthood vs. Casey, the Court upheld some of the greatest 

limitations on abortion to date.  Early anecdotal evidence suggests that the Court’s 

decision had a tangible effect on a woman’s access to abortion. Casey evaluated five 

different parts of a Pennsylvania abortion statute.  The Court maintained that (1) 

informed consent waivers were not an “undue burden,” (2) parental notification for 

minors did not violate the 14th Amendment, and (3) abortion providers could be 

required to report certain information to the government (Devins 1996). Casey lowered 

the standard for the maternal health exception, allowing still more opportunity for 

limiting access (Hodges 2004).  The maternal health exception in abortion legislation 

explains when, due to medical emergency, the provisions listed in the law would not 

apply.  The Court lowered the reasons the government had to provide to limit the 

breadth afforded to the maternal health exception.  Those involved in the abortion 

battle saw Casey as an opportunity to turn the tides in their favor.  There were 35 amici 

curiae briefs filed with the Supreme Court weighing in on the issues Casey presented.  

This is one of the highest amici counts in abortion cases to date (Samuels 2004).     

While Casey reaffirmed Roe, it granted states greater authority to limit access to 

abortion.  Legal scholars in the post-Casey age pinpoint that case as the turning point in 

the abortion battle via the courts.  Casey so altered the view of abortion in the courts 

that it is seen as “reinventing the right in a form more vulnerable to continued erosion” 

(Borgmann 2004: 676).  Casey fundamentally changed the standard applied to abortion 
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and in doing so, made the possibility of limiting abortion access more easily justified by 

Court precedent. 
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CHAPTER 3 

THEORY AND HYPOTHESES 

The purpose of this study is to determine how differing factors come together to 

influence a judge’s decision to vote either to increase or to decrease abortion access.  I 

contend that there are many competing factors that are significant indicators of judicial 

behavior and each should be evaluated in turn.  The attitudinal model, the legal model 

and the collegial model all provide insight into judicial behavior.   

 

Judicial Decision Making 

Building on previous scholars, I begin with models of decision-making and apply 

them to abortion jurisprudence. If the attitudinal model holds true, then ideological 

proxies, such as presidential party, home state senator ideology and Senate Judiciary 

Committee ideology will be predictors of judicial decisions. Abortion provides an 

excellent lens through which to view these differing models for two reasons.  First, the 

political battle surrounding judicial nominees has become increasingly more politicized.  

Nominees are questioned on their views on abortion access at great length and judges’ 

positions on abortion can be the issue on which their confirmations are decided.  On 

high salience issues, judges’ preferences are more likely to present themselves and the 

higher the saliency, the greater the impact of attitudes (Segal and Spaeth 2002).   

If the legal model holds true, then legal variables, such as the Supreme Court 

precedent in place at the time of the decision, will be predictors of judicial decisions.  

Within the legal model, the political battle surrounding nominations is fruitless, because 
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once the judge puts on his robes, he ceases to be pro-choice or pro-life.  Rather, he 

becomes a blind administrator of the law.   

Second, while not all abortion decisions fit into a single mold, the case facts in 

abortion cases belong to a few very specific types.  There are not wide variations in the 

laws that are challenged in abortion cases.  In many civil rights cases, even though two 

similar issues are compared, it is not necessarily possible to weigh one decision against 

another because of the vast differences in the fact of the case.  In abortion cases, such 

comparisons are more justified. 

 

Indicators of Judicial Ideology 

 The President 

The president is a widely accepted predictor of judicial ideology.  The president 

appoints an individual in order to carry out his policy preferences while sitting on the 

bench, particularly on the Supreme Court.  The Presidents, from Nixon to Bush II, have 

been remarkably decisive on where they stand on the issue of abortion since the Court 

issued Roe.  Democrat presidents take a pro-choice stance and Republican presidents 

take a pro-life stance.  If nominees truly mirror presidential preferences, then judges 

should vote in a similar pro-choice/pro-life divide.   

Those judges who were nominated before Roe were not directly appointed for 

their positions on abortion.  Be that as it may, there are two reasons to expect them to 

toe the party line.  First, judges are nominated for their support of the president’s party 

and the issues that party aligns itself with.  Judicial nominees from before Roe may not 
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have faced questioning on the issue of abortion but did face scrutiny on their support 

for issues that the party supported.  Ideally, the president appointed a judge who would 

continue to be loyal to his party preferences as new preferences developed.  Second, 

judges are nominated because they are ideologically close to the nominating president.  

If the position on abortion is a manifestation of fundamental ideology, and ideology and 

party are correlated, then we should expect congruence between the position on 

abortion and the party.     

While previous work consistently finds a causal link between presidential ideology 

and judicial voting behavior on the Supreme Court, it is less clear if the president’s 

ideology is the superior indicator of judicial behavior on the lower federal courts.  This is 

for two reasons, first the president is far less likely to know a nominee and their 

background as fully when they are appointed to the lower courts.  With nominees to the 

Supreme Court, the president often has a committee within the White House that 

researches potential nominees.  With lower court nominees, the president relies more 

heavily on trusted members of the Senate to determine the ideology and potential 

policy preferences of the judge (Epstein and Segal 2005).   

Second, judges on the lower federal courts deal with many more procedural 

cases, which do not tend to allow for adjudication using policy preferences (Segal and 

Spaeth 2002).  However, abortion presents a unique opportunity to look at judicial 

behavior on an issue that is more constitutional in nature and therefore likely to give 

lower federal court judges an opportunity to act according to preferences if they are so 

inclined.  Scholars have found Reagan was particularly successful at nominating judges 
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who supported his preferences on abortion at the trial level (Alumbaugh and Rowland 

1990).  This indicates that the president may have an impact on policy enacted through 

the lower federal courts.  Thus if the president is an accurate predictor of judicial 

behavior in abortion cases we should see a link between presidential party and vote 

choice on the district courts. 

H1: If the judge is nominated by a Democratic president, the judge will be more 

likely to vote to increase abortion access.  

  

The Senate  

In analyzing lower court nominations, the Senate has more power than their high 

confirmation rate would lead scholars to believe. The Senate confirmation rate ranges 

between 85% and 95%, therefore many scholars categorize the Senate as a “rubber 

stamp,” merely passing whomever the president nominates using delay rather than 

denial as a tool to impact presidential behavior in the nomination process (Binder and 

Maltzman 2002). This underestimates the power of the Senate.  High confirmation 

statistics may be falsely leading scholars away from evaluating the importance of the 

Senate.  As noted previously, most studies about the role of the Senate in judicial 

nominations looks at senatorial courtesy and senatorial delay.  While these are 

important factors, the Senate also acts as a gatekeeper to block unfavorable nominees.  

The Senate can reject a nominee and this can greatly damage the president’s political 

capital to push through subsequent nominees. This forces the president to nominate an 

individual who is more moderate than he would ideally prefer.  Recall George W. Bush’s 
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failed nomination of Charles W. Pickering to the Court of Appeals and the battle in the 

Senate that ensued (Goldman 2003).   This means that the president must be aware of 

the ideology of the Senate generally and more specifically the Senate Judiciary 

Committee.  

I contend that the ideology of the Senate Judiciary Committee is of particular 

importance.   This builds on of previous work that finds the greater the ideological 

distance between a judicial nominee and a senator, the less likely a senator is to 

support the nominee (Segal and Epstine 2005).  The Senate Judiciary Committee has 

the power to kill a nomination before it reaches the floor of the Senate.  The president 

must be aware of the ideology of the committee and the nominee when appointing a 

judge. The president must act strategically when nominating an individual to ensure 

that they are passed because a failed nomination can damage a president’s ability to 

gain support for subsequent nominations and a stalled nomination can limit the ability 

of the president to staff the courts at all.  A president may not be able to nominate his 

ideal candidate in all cases, and will instead nominate in such a way to make certain he 

appeases the median voter within the committee.  If the president has the support of 

his party and the median voter, even in instances of divided government, he can ensure 

the passage of his nominee. 

The ideology of the median voter, as opposed to the majority party, is potentially 

important for the committee.  As we look at the composition of the Senate Judiciary 

Committee, we can see that there are members at either end that represent ideological 

extremes and members of the same party that are much more moderate in the middle.  
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It is important to keep in mind that senators are more inclined to kill a nomination if the 

nominee is far away from them ideologically even if the senator and the president are 

members of the same party. Still, the president need not cater to the committee as a 

whole.  Rather, he need only satisfy a bare majority of the committee in order to have 

his appointment reach the Senate floor.     

The impact of the Senate Judiciary Committee may even be greater with lower  

court nominees.  With lower court nominees, the attention from the media and the 

masses is less, and the perceived “legacy building” impact is less. There is little impact 

to the Senate for delaying a nomination to the lower court because of this lack of 

attention (Binder and Maltzman 2002).  This means that the Senate may seek to find a 

more ideal nominee for the lower courts than they would be able to secure on the 

Supreme Court.  The president has less to gain because of the lack of attention as well 

so he will be more likely to cater to the Senate and avoid a needless political battle.  

Thus, with the attitudinal model in mind we should see a connection between the 

voting behavior of the judges on the lower courts and the ideology of the Senate 

Judiciary Committee at the time of those judges’ nominations.   

H2: The more liberal the median ideology of the Senate Judiciary  

Committee at the time of a judge’s confirmation, the more likely that judge is to 

vote to increase abortion access.   

 

The Chair of the Committee is another empirically untapped resource that may 

be an indicator of judicial ideology. The chair of a committee has an enormous amount 
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of control over the agenda and the outcome of items that come before his committee.  

Qualitative scholars have indicated that strong leaders within the judiciary committee 

may have changed the overall makeup of the federal bench (Evans 2001).  Eastland 

guided the nomination process with a decidedly “southern flavor.”  In doing so, liberal 

presidents were forced to ensure their nominee appeased him or face a failed 

nomination (Carp et al. 2004).  To fully evaluate and understand judicial ideology in 

abortion decision-making, it is necessary to consider the connection between the 

committee chair and the voting behavior of a judge once she is on the bench. 

H3: The more liberal the ideology of the Senate Judiciary Committee chair at the 

time of a judge’s confirmation, the more likely that judge is to vote to increase 

abortion access. 

 

 Most previous studies have looked at home state senators to determine the role 

of senatorial courtesy in the nomination process.  Some studies have found that 

senatorial courtesy decreases in importance in the latter half of the Twentieth Century 

(Ruckman 1993; Segal 1987). Others find the converse, demonstrating that the impact 

of home state senators is greatest for nominations to the District Courts and consistent 

across time (Giles et al. 2001; Carp et al. 2004).   

Home state senator ideology may indicate judicial ideology and predict judicial 

voting behavior in abortion cases.  There has been research that indicates that senators 

use Supreme Court nominations as a method to appease constituents in their home 

districts (Overby, Henschen, Strauss, and Walsh 1994).   In that same vein, they may 
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use lower court nominees to their own states as a way to appease constituents.  The 

voting behavior of the home state senator on the judicial nominations to their own 

district may accurately reflect the ideology of themselves and their constituents.  

Additionally, they may attempt to ensure that the appointees to their courts reflect their 

ideological preferences to ensure that nominees to their courts make policy decisions 

they support.  Thus, rather than looking at the relationship between the home state 

senator and the president during the time of the appointment, I propose using the 

home state senator ideology as a proxy for judicial ideology.  Two extreme senators 

may produce a more extreme judge while moderate senators or two senators from 

opposing ends of the spectrum may produce a more moderate judge.   

H4: The more liberal the ideology of the home state senators at the time of the  

appointment, the more likely the judge will be to vote to increase abortion 

access.    

 

Indicators of the Impact of the Legal Model 

The Supreme Court issues opinions that act as guides for the lower court judges 

as they decide similar cases. If the legal model holds true, following Supreme Court 

decisions, the lower court should respond to the cases before them in a similar manner.  

If the Supreme Court increases abortion access, the lower courts should follow suit 

when controlling for their ideology.  If the Supreme Court decreases abortion access, 

we should see a similar effect on the lower courts if the lower courts are truly arbiters 

of Supreme Court policy.   
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The first instance where the Court made great changes to abortion jurisprudence 

was in Webster vs. Reproductive Health Services.  This case signaled a fundamental 

change in the way the Supreme Court was deciding abortion cases.  Still legal scholars 

identify Planned Parenthood vs. Casey as having a far more limiting effect than 

Webster.  Moreover, Casey shifted the legal standard lower courts used previously to 

one that is more permissible of state regulation.   If the legal model holds true, then we 

should see a shift to limit abortion access after the Supreme Court ruled in Casey.  

While legal scholars tend to focus on Casey, the Supreme Court also ruled to limit 

abortion access in Webster vs. Reproductive Health Services, and this opinion was 

issued before Casey.  Webster was the first instance where the Court stressed a need 

to move away from the trimester framework established in Roe but stressed that there 

was no need to revisit Roe at that point (851 at 517). Webster and Casey both indicate 

limitations in abortion access but they deal with substantively different issues and may 

represent different types of limitations deemed acceptable by the courts.  Webster 

articulates that states can introduce laws regulating abortion, while Casey substantively 

evaluates specific legislative standards regarding abortion regulation.  In either case, 

with the legal model in mind, the lower courts should be more inclined to limit abortion 

access following these cases. 

H5(a): If the case is decided after Webster, the judge will be more likely to vote  

to decrease access. 

H5(b):  If the case is decided after Casey, the judge will be more likely to vote to  

decrease access.        
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Indicators of the Impact of the Institutional Model 

Legal scholars have argued that distinct legal cultures exist within circuits.  

Certain circuits are conservative, while others are liberal. When discussing collegiality on 

the courts it is important to remember that judges do not face direct institutional 

constraints from voting their own preferences, particularly on the district courts where 

they rarely serve on panels.  Instead, if judges are voting similarly to the colleagues in 

their circuit it is in response to some sort of norm, particularly if this behavior manifests 

itself after ideology is controlled for.  

The voting behavior that binds judges from the same circuit together exists on 

two levels.  First, these judges behave as a collegial body.  They support a common 

ideal or goal for their circuit, and act together to pursue that goal.  Second, when a 

judicial seat opens, there is a common assumption that the president will attempt to 

nominate someone of the same ideological preferences as the outgoing judge, or at 

least a nominee who has similar ideological leanings as the circuit as a whole.  Once 

again assuming that attitudes matter, the Senate and the media pressure for nominees 

that support the ideological leanings of the circuit as a whole.  The president can 

nominate very liberal judges to vacancies in the Ninth Circuit or the Second Circuit, and 

be supported regardless of the ideology of the Senate at the time.  Still, if the president 

proposed that same nominee for the Fifth Circuit or the Fourth Circuit, there may be 

more opposition because these are more conservative circuits, and therefore a more 

conservative nominee is expected in order to maintain the balance of the courts.  If the 
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attitudes of a nominee matter, then judges in these “liberal” circuits will vote to 

increase abortion access, while judges in these “conservative” circuits will vote to 

decrease abortion access.   

The issue of abortion allows for an analysis of the circuits that departs from 

previous scholars. The majority of abortion cases take place in the Third, Sixth, Seventh 

and Eighth Circuits and these four circuits may have distinct norms for ruling in abortion 

cases because they adjudicate such a large number of cases. Songer et al.. (2003) find 

that Circuit dynamics can explain voting behavior of Courts of Appeals judges better 

than regional or state level behavior. The trend for regional effects has been decreasing 

while intra-circuit party effects have been increasing since 1977.  This is similar to the 

decline in difference between northern and southern Democrats since its high in the 

1960s (Carp and Rowland 1996). 

Building off of Songer et al.’s work, we can study how those circuit effects play 

out in the district court.  Finding consistency of judge voting behavior at the district 

court level would better underscore the effects of the circuit.  It makes it more clear 

that circuit norms are at play, rather than panel and small group behavior.    

The Eighth Circuit is of particular interest because on the whole, the Eighth 

Circuit has a smaller case load than most other circuits.  From 1973-2004, the Eighth 

Circuit had the third smallest total number of cases and yet in the abortion debate the 

Eighth Circuit is one of the most heavily involved circuits (Federal Judicial Caseload 

Statistics 1973-2004).  Both Webster and Stenberg vs. Carhart (530 U.S. 914, 2000) are 

from the Eighth Circuit. With the Eighth Circuit producing so many important cases in 
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development the of abortion precedent, we should determine if the Eighth Circuit as a 

whole has an ideological leaning. The Seventh and Third Circuits also have a much 

smaller overall caseload and yet they represent a large number of abortion cases in the 

lower courts.  They also represent cases that are being accepted to be heard by the 

Supreme Court.  The Sixth Circuit has a large number of abortion cases at the District 

Court level, but it also has a fairly high overall caseload.  Therefore it is unclear if the 

high number of abortion cases is due to some feature of abortion law in the Sixth 

Circuit or simply because the Sixth Circuit has such a high caseload.  These circuits with 

high numbers of abortion cases may have a greater opportunity to form and 

demonstrate norms of voting behavior in abortion cases.  

H6(a):  If the judge is from the Third Circuit, that will effect if the judge votes to 

increase or decrease abortion access. 

H6(b):  If the judge is from the Sixth Circuit, that will effect if the judge votes to 

increase or decrease abortion access. 

H6(c):  If the judge is from the Seventh Circuit, that will effect if the judge votes 

to increase or decrease abortion access. 

H6(a):  If the judge is from the Eighth Circuit, that will effect if the judge votes 

to increase or decrease abortion access. 
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CHAPTER 4 

RESEARCH DESIGN 

Sample 

To analyze judicial decision-making patterns on abortion cases in the Federal 

District Courts, I conducted a search of abortion cases in the Federal Reporter via Lexis 

Nexis1.  Cases are limited to those abortion cases decided after Roe vs. Wade (January 

22, 1973).  I limit my analysis to only those cases after Roe because Roe was the first 

instance where the Supreme Court considered abortion.  Moreover, this case made 

abortion a federal issue as opposed to a state issue.  As the Supreme Court shifted the 

authority to regulate abortion access from the states to the federal government, the 

context of the abortion battle fundamentally changed.  Including only those cases after 

Roe also helps limit the scope of the fact patterns considered.  Cases are collected from 

all of the states and each district within each state.2  

I only include cases resolving dispositive issues- ie the decision issued by the 

judge is a final decision in the case.  Judges rule on many motions put forward by the 

parties the throughout the course of a case’s history but most are not dispositive. 

Dispositive issues include successful motions for summary judgment, successful motions 

to dismiss, permanent injunctions and trial decisions because these orders are the final 

judgment in a case.  All pre-trial motions, failed motions to dismiss and preliminary 

injunctions are excluded because the case is still ongoing after these issues are 

                                                 
1 I used a broad general search of “abortion” and then limited the search year by year to ensure that I 
was accessing the greatest number of cases as possible. 
2 While I searched all districts in all states, there are two states where no relevant cases were found 
(Wyoming and New Mexico). 
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decided.  While some may contend that a judge may exhibit ideological preferences 

when voting on motions throughout the trial, these ideological preferences are more 

obscured by procedural issues and the ideological motivations becomes less clear (Segal 

and Spaeth 2002).  Additionally, limiting the sample in this way is necessary to avoid 

counting cases from the same judge multiple times and falsely inflating my sample.  

The cases in my sample directly address the issue of abortion access.    

Specifically, they address regulations such as waiting periods, spousal consent, state 

and federal funding, protest and Freedom of Access to Clinic Entrances Act (FACE) 

cases and clinic regulations.  Speech cases prove to be a difficult issue to classify. When 

considering access, there are some cases that have elements of free speech but that 

also effect access.  When the protest does not restrict access, a judge is no longer 

asked to weigh the abortion access rights of a woman against the competing rights of 

another individual or group of individuals.  These cases cease to be about the issue of 

abortion access.  Cases involving abortion protests or FACE were only included if the 

entrances or exits of clinic were blocked, thus limiting access to the clinics (for a full list 

of cases used in the analysis, see Appendix B). 

 

Unit of Analysis 

To fully specify relevant models, I have two units of analysis and therefore have 

two distinct models. Two units of analyses are necessary in order to fully evaluate 

judicial-decision making in abortion cases.  When challenging a regulation limiting 

abortion access, there may be many provisions within a single piece of legislation that 
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are challenged.  The judge may up hold some of those provisions while striking other 

provisions.  It may not be clear if the overall decision of the case is “pro-choice” or 

“pro-life.”  This introduces a highly subjective element into the coding of the dependent 

variable.  To avoid this, the cases are evaluated on two levels: 

UA1: Each judge’s overall decision per case. 

UA2: Each judge’s decision per issue per case. 

Estimating both the overall decision and the disaggregated decision will ensure 

coder reliability and the robustness of my data and subsequent conclusions.  The first 

unit of analysis is an overall picture of the judge’s vote in the case, while the second 

analyzes each issue discussed in the opinion.  If the plaintiff raises four distinct issues in 

a single case then the case will be represented for times in the issue unit of analysis 

data.  For example, recall the case of Planned Parenthood vs. Casey (505 U.S. 833, 

1992).  Sandra Day O’Conner voted to strike down the spousal consent provision, but 

upheld informed consent, parental consent, the waiting period and information 

recording provisions.  This would be recorded as a pro-life decision (coded 0) in the 

aggregate.  In the disaggregate, this would be recorded as 5 separate votes with the 

spousal consent provision recorded as pro-choice (coded 1) and the other four 

provisions recorded as pro-life (coded 0).  Also note that the vote is recorded per judge, 

rather than the overall out come of the case.  Each judge that participated in the case is 

recorded as having a vote in the aggregate and on each issue. 
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Dependent Variable 

Pro-Choice Vote:  The dependent variable is the judge’s vote to either increase 

or decrease abortion access in a particular case.  A judge’s decision is recorded as a 1 if 

the decision increases access and 0 if the decision decreases access. This coding does 

limit in depth interpretation of the judge’s decision but it simplifies what in many cases 

is a long document built around arguments submitted by attorneys and relevant 

precedent into an “up or down” vote.  How a judge justifies a particular decision may 

also speak to their ideological leanings for or against abortion or may demonstrate that 

they are merely applying precedent to arrive at a decision, and my coding scheme loses 

that information.  While there are some limitations to simplifying a judge’s decision to 

dichotomous variable, expanding the unit of analysis to also include issue-by-issue 

voting helps combat some of this.  Additionally, it is the goal of this research to 

determine the impact of external factors on a judicial decision, thus it is necessary to 

compare outcomes.    

 

Independent Variables 

President’s Party: The party of the president that appointed the judge is recorded 

as a 1 for a Democrat and a 0 for a Republican.  There are some limitations of using a 

party measure for the president as opposed to an ideology measure.  An ideology 

measure may better capture where the president stands on specific issues.  If this were 

a study of judicial decision-making on a broad range of issues, an ideology measure 

may better facilitate comparison between appointees from different presidencies.  
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However, since only the issue of abortion is analyzed here, a party measure is sufficient 

to capture the president’s stance on abortion.  Arguably, presidents making 

appointments before Roe may not have a stance on abortion.  This is controlled for in 

the model.   

 

Home State Senators’ Ideology: The mean ideology of the senators from the 

state the judge is from is calculated using the Pool and Rosenthal (1997) DW-

NOMINATE scores.  The DW-NOMINATE scores use all recorded votes for senators and 

are adjusted to enable comparison of senators over long periods of time.  The scores 

range from -1 (most liberal) to 1 (most conservative).  I average the ideology of the 

two home state senators to give an approximate ideological measure of the state.  It is 

important to stress that this measure is not a typical measure to determine the 

importance of “senatorial courtesy,” but rather functions as a potential ideological proxy 

for the judge.   

 

Senate Judiciary Committee Ideology I also use the Pool and Rosenthal scores 

for the median member of the Senate Judiciary Committee at the time of a judge’s 

appointment.  Given the gate keeping function of the Judiciary Committee, the median 

member’s ideology reflects the deciding vote in the committee.  As a result, this 

member represents the furthest ideological extreme that the president must garner 

support from.  The ideological mean may also demonstrate the ideology of the 

committee is as a whole, but does not accurately reflect the position of the deciding 
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vote of the committee.  The median voter is the most important vote for the president 

as the committee decides whether to support or kill a nomination.  

 

Senate Judiciary Committee Chair Ideology: The ideology of the Senate Judiciary 

Committee chair is also from the DW-NOMINATE scores.   

 

The Circuits: The circuits prove to be difficult to operationalize because each 

circuit has a unique makeup that may affect how the judges at the district court level 

will vote.  Collapsing circuits into “liberal” and “conservative” does not contribute to the 

discussion of the impact of collegiality.  Also, putting ten of the eleven circuits into a 

model as dummy variables proves to be very difficult to analyze.  Therefore, for the first 

cut of my analysis, I will look at the circuits deciding the most cases (and therefore 

making the largest impact on abortion access) to determine collegial or circuit effects.  I 

use dummy variables for each of the four circuits with the highest number of abortion 

cases (the Third, Sixth, Seventh and Eighth Circuits).   

 

Precedent: There are three major cases that may shape the behavior of judges 

on the district courts: Roe vs. Wade (decided January 22, 1973), Webster vs. 

Reproductive Health Services (decided July 3, 1989), and Planned Parenthood vs. Casey 

(decided June 29, 1992).  Roe proved to be only the beginning of the abortion debate 

and judges appointed after Roe were questioned extensively on their positions on 

privacy rights.  With this in mind, it is necessary to control for judges appointed before 
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and after Roe.  This can be measured by a dichotomous variable with those judges 

appointed before Roe coded as 0 and those judges appointed after Roe coded as 1 

The other two cases that must be evaluated in order to determine the 

importance of legal factors are Webster and Casey. In Webster the Supreme Court 

significantly changed how states could regulate abortion.  While most legal scholars 

argue that Casey changed the application of abortion law, Webster was a dramatic shift 

in precedent and should be evaluated as such.  This can be measured with a 

dichotomous variable that codes those cases decided before Webster as 0 and those 

cases decided after Webster as 1. Casey is handled similarly, with a 0 for cases decided 

before the Supreme Court rendered its decision and 0 1 for cases decided after.  

 

Controls: Both the race of the judge and the gender of the judge are important 

control variables.  All judges who are not Caucasian are considered a racial minority and 

therefore coded as 1, all Caucasian judges are coded 0.  All judges who are female are 

coded as 1 and all male judges are coded 0.  In the aggregate, there are 27 minority 

judges and 9 female judges.  In the disaggregate, there are 74 minority votes and 16 

female votes.  Because minority and female judges represent such a small number of 

this sample, it may be theoretically unsound to generate conclusions about the effects 

of these judicial attributes.  Still, it is important to include all variables which may be 

driving my results, thus this model controls for the race and gender of the judge. 
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Method 

Due to the dichotomous nature of my dependent variable, it is necessary to use 

logistical regression.  This measure is needed because my model is non-linear.  I run a 

logit via Stata on both units of analysis to confirm that the results are robust at both the 

aggregate and the disaggregate level.  The results of the regression will help to 

determine the direction and significance of the above variables, but unlike ordinary least 

squares regression, the full effects of the variables are not clear without then evaluating 

the predicted probabilities of those variables.  Predicted probabilities will help determine 

the actual effects certain variables have on the probability of a judge to vote pro-

choice.  I calculate the predicted probabilities using Scott Long’s S-Post for dichotomous 

dependent variables (see Long and Freese 2006 for an explanation of how to download 

and use S-Post in Stata). 
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CHAPTER 5 

ANALYSIS 

 Before investigating the regression results, it is important to discuss the observed 

range and distribution of the variables in this sample.   

 Dependent variable: The distribution of the dependent variable is not evenly spilt 

between decisions to increase access and decisions to decrease access.  In the 

aggregate unit of analysis there are 188 pro-choice votes and 84 pro-life votes.  In the 

issue by issue unit of analysis there are 382 pro-choice votes and 210 pro-life votes.  

This may indicate a sampling bias or may point to an element of judicial behavior that 

should be explored more fully.  It is unclear at this point why there are a higher number 

of pro-choice votes than pro-life votes. 

 Presidential Party:  Table 1 illustrates the number of decisions rendered by 

appointees from each president.  This looks at the aggregate unit of analysis, and only 

represents at the number of cases decided by appointees by each president.  Recall 

that the unit of analysis in the aggregate is per judge per decision, therefore individual 

judges may be in this chart more than once.  There are 103 Democratic appointees in 

the data and 168 Republicans appointees.  
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Table 1:  Number of Appointees by President 
Roosevelt, Franklin D. 1 
Truman, Harry S. 4 
Eisenhower, Dwight 10 
Kennedy, John F. 19 
Johnson, Lyndon 23 
Nixon, Richard 90 
Ford, Gerald 6 
Carter, Jimmy 33 
Reagan, Ronald 39 
Bush, George H.W. 23 
Clinton, William J. 23 
Bush, George W. 2 

 

 

Senate Ideology Scores: The minimum (most liberal) home state senators 

ideology is -0.589 and the maximum (most conservative) ideology is 0.769. In my 

sample the minimum (most liberal) median member ideology score is -0.335 and the 

maximum (most conservative) median member ideology score is 0.239.  The minimum 

(most liberal) ideology score for the chair in my data is -0.545 and the maximum (most 

conservative) is 0.435.  Notice that the maximum and minimum scores for the chair 

ideology are more extreme than those for the median committee members.  This may 

reflect, as discussed previously, that the committee chairs are often the more 

ideologically extreme members of the party and members of the committee. 
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Table 2: Number of Decisions in Sample 
Circuit Decisions 
Eighth  40 
Seventh 33 
Sixth 31 
Third 29 
Second 22 
Tenth 18 
Fifth 15 
Ninth 11 
Eleventh 9 
Fourth 6 
First 5 
Total 219 

 

Table 3: Number of Issues in Sample 
Circuit Issues 
Eighth 95 
Sixth 77 
Seventh 76 
Third 69 
Fifth 31 
Tenth 31 
Second 24 
Ninth 15 
Eleventh 12 
Fourth 6 
First 5 
Total 441 

 

 

Circuits: Table 2 and Table 3 show the breakdown of decisions per circuit.  The 

Eighth Circuit has the largest number of cases, followed by the Third, Sixth and Seventh 

Circuits.  Table 4 shows the district court case load by circuit from 1973 to 2004.  Note 

that the number of abortion cases from these circuits does not reflect the overall 

number of cases in these circuits during my timeframe.   
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Table 4: District Court Caseload by Circuit 
Circuit Case Load 
Ninth 1,353,550
Fifth 1,268,989
Sixth 862,742
Eleventh 774,666
Fourth 752,689
Second 734,425
Third 668,729
Seventh 595,877
Eighth 521,171
Tenth 433,358
First 285,488
Total 8,251,684

 

 

Roe, Webster and Casey: In the aggregate, there are 131 case votes from 

judges appointed before Roe and 142 decisions from judges appointed after Roe.  In 

the disaggregate, the are 321 case votes by judges appointed before Roe and 271 

decisions by judges appointed after Roe.  In the aggregate, there are 169 case votes 

before Webster and 104 cases after.  In the disaggregate, there are 432 issues case 

votes before Webster and 160 issues decided after.  In the aggregate, there are 192 

decided before Casey and 81 cases decided after.  In the disaggregate, there are 467 

issues decided before Casey and 160 decided after.  This distribution is expected given 

the date range (1973-2004) of my sample. 
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Variable Coefficent P-Value Coefficent P-Value
Minority Judge -0.308 0.548 -0.372 0.456

(0.513) (0.500)

Female Judge 1.379 0.281 1.391 0.292
(1.280) (1.320)

Democratic Appointee -0.045 0.894 -0.090 0.789
(0.335) (0.334)

Ideology of Home State Senators 0.043 0.944 0.030 0.960
(0.616) (0.614)

Ideology of Median Committee Member -1.990 0.221 -2.381 0.146
(1.626) (1.637)

Ideology of Committee Chair -0.306 0.587 -0.251 0.659
(0.563) (0.569)

Appointed After Roe -1.119 0.003 *** -0.953 0.011 **
(0.377) (0.374)

Decided After Webster 1.050 0.003 *** ------- -------
(0.356)

Decided After Casey ------- ------- 0.860 0.026 **
(0.386)

Third Circuit Case 0.304 0.546 0.330 0.508
(0.503) (0.500)

Sixth Circuit Case 0.248 0.629 0.171 0.734
(0.512) (0.501)

Seventh Circuit Case -0.067 0.893 -0.143 0.752
(0.452) (0.451)

Eighth Circuit Case -0.517 0.155 -0.143 0.089 *
(0.363) (0.363)

Constant 1.041 0.002 1.146 0.001
(0.337) (0.334)

*=p\<0.10
**=p\<0.05
***=p\<0.01

Prob>Chi2=0.245
PesudoR2=0.054

Table 5: Pro-Choice Vote by Case

Note: Robust standard errors are in parentheses below coeffs.

Model 1 Model 2

N=272
WaldChi2(12)=18.30

N=272
WaldChi2(12)=14.94

Prob>Chi2=0.17
PesudoR2=0.06
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Unit of Analysis One 

Table 5 shows the results of the logit regression on the aggregate (case level) 

unit of analysis.  Notice there are two different models. Due to high multicollinearity 

between whether the case is decided before or after Webster and Casey, these two 

variables are tested in two different models.3  

First, in the aggregate level of analysis none of the ideological variables are 

significant.  Also, the coefficient of Democratic appointees is negative.  This indicates 

the opposite relationship than was predicted.  While statistically, there is little 

confidence in this result, it is substantively puzzling.  This would mean that Democratic 

appointees were more likely to vote to decrease abortion access.4   

The ideology of home state senators is also insignificant and in the wrong 

direction (recall that the DW-NOMINATE scores run from -1 (most liberal) to +1 (most 

conservative)).  Committee member ideology and committee chair ideology are also 

both insignificant but in the correct direction.5  There is moderate multicollinearity 

between these two variables, which may be falsely inflating the P-values.6  

In these models, the only variables that are significant are the legal variables.  

All three produce very surprising results.  First, judges appointed after Roe are more 

likely to vote to decrease access, all else equal.  While the presidential party variable 

                                                 
3 The correlation coefficient is 0.875 
4 Because this finding is so contrary to conventional wisdom regarding abortion cases, particularly about 
appointees during the Reagan and Bush Sr. administrations, I also ran a model with a dummy variable for 
Reagan/Bush Sr. appointees instead of the presidential party variable.  It was not significant in either unit 
of analysis but the coefficient were negative (when the judge was appointed by Reagan/Bush Sr. they 
were more likely to vote to decrease access).  
5 I also ran my model with an interaction between the home state senator’s party and the appointing 
president’s party, to determine if that better predicted the probability a judge votes to increase or 
decrease abortion access.  The variables and the resulting interaction term was not significant. 
6 The correlation coefficient is 0.572 
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was not significant, this finding may be an indicator the phenomenon.  Because of the 

increased attention that was paid to the issue of abortion during the confirmation 

process, after Roe of the Republican presidents were pushing for judges that were 

against abortion.  Democratic presidents may have focused less on the issue of abortion 

when considering nominees and thus made appointments based on some other 

substantive issue area.  This would then demonstrate the success of Republican 

presidents to appoint judges who are against abortion and judges who rule as such on 

the bench.   

The sign and significance of the Roe variable may also be driven by the fact that 

the judges appointed before Roe are more likely to judge the earliest cases which 

issued decisions on the most restrictive laws most clearly unconstitutional under Roe.  

In the data, there are only three decisions by judges appointed after Roe that were 

decided before 1980 and all three of those decision were in 1979. Immediately after the 

Supreme Court decided Roe “strict anti-abortion laws remained on the books in nearly 

every state” (Devins 1996: 59).  There were only four states that had deregulate 

abortion, making it a choice to be considered by a woman and her doctor (before 

1973): Alaska, Hawaii, New York and Washington (NAF 2007b).  Immediately following 

Roe, judges decided many cases, challenging abortion bans or first trimester restrictions 

that were on the books before Roe.  Judges already sitting on the bench, appointed 

before Roe, made those decisions.  These cases may be driving the negative 

relationship between a judge being appointed after Roe and the probability of a judge 

voting to increase abortion access. 
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Next, both the Webster and the Casey variables are significant predictors of 

whether judge will vote to increase abortion access, but they are not in the predicted 

direction.  Both are positive, meaning that cases decided after Webster and Casey are 

more likely to increase access.  This does not necessarily mean, however, that the 

lower courts failed to take the direction of the Supreme Court. 

Rather this finding may be a function of the cases brought before the court.  

Litigants may be taking cues from the decisions of the Supreme Court and only 

challenging those laws that are clearly unconstitutional under existing precedent.  With 

this in mind, I looked at the number of issues challenged in the district courts by year.  

Figure 1 shows the number of cases decided in the lower courts per year and also 

highlights the years in which there were abortion cases decided by the High Court. Note 

that these are the number of cases decided, not the number of judge votes.  If a case 

was decided by a three judge panel it will only be counted once in this figure.   

Figure 1 indicates there is some effect of Supreme Court decisions on the 

number of cases decided in the lower courts. During years of major Supreme Court 

decisions, there are fewer cases than the year before.  This may be because the 

litigants or the courts are waiting to see how the High Court decides a pending case 

before moving forward. judges can only issue opinions in cases that litigants bring 

them, thus judicial decision-making may be heavily linked to litigant behavior.  
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The litigants may be held to the new standard issued by the Court if their case is not 

decided before the Supreme Court issues its opinion. This makes individuals more 

cautious for fear that they will be subjected to a less favorable standard once the 

Supreme Court issues its decision.   

Additionally, following decisions by the Supreme Court, there is a spike the next 

year in the number of issues decided by the lower courts.  This may be because 

litigants are waiting for the Supreme Court to decide a case and then bringing their 

challenges to the lower courts in light of these decisions.  This may help individuals 

choose the best strategies for challenging abortion restrictions, which would account for 

the increase in pro-choice votes following Webster and Casey.   

Curiously, highest number of cases is in 1989, the year the Supreme Court 

decided Webster.  Looking at the when the cases were decided in 1989 may give a 

better understanding of how judges and litigants are behaving in relation to the 

Supreme Court.  In 1989, there were 15 cases decided, but only three of those cases 

were decided after the Court released its opinion in Webster on July 3.  Of the 

remaining 12 cases decided in 1989 before the High Court issued its opinion in Webster, 

three of the decisions came out during the last two weeks of June.  The lower courts 

would have known that the decision in Webster was imminent because the Court 

announces all of its opinions before it recesses for the summer.  This may indicate a 

conscious decision by the judges to issue opinions in the cases before them before the 

Supreme Court made changes to the standards they should apply in those cases. More 

research is needed to fully investigate the cues from the Supreme Court in connection 



 51

with cases in the lower courts.  At a minimum, this indicates that there are factors apart 

from a judge’s ideological preferences that affect the probability that a judge will vote  

to increase or decrease abortion access. 

Finally, looking at the collegial (or institutional) effects, there is little support for 

the argument that there is consistency among judicial voting behavior by circuit.  None 

of the circuits even approach significance in the first model, which includes the post 

Webster variable; however, the Eighth Circuit in the second model, which includes the 

post Casey variable, is negative and significant.  This indicates that all else equal, 

judges are more likely to vote to decrease abortion access in the Eighth Circuit than 

judges in the reference category (judges from all circuits not included in the model).  

The result is tentative at best, as it was not robust acrss the two models.  However, the 

failure to reach significance in the first model may be a result of Webster being an 

Eighth Circuit case; it is possible that the normally conservative legal culture of the 

Eigth Circuit was disrupted in the period between Webster and Casey as the Eighth 

Circuit adjusted to the Supreme Court’s decision.  

To conclude, looking at the overall direction of judicial decisions only hypothesis 

6(d) (that the Eighth Circuit would have an effect on how a judge will vote in an 

abortion case) is confirmed.  The effects of the Webster and Casey decisions are 

significant but in the opposite direction from what was expected.  We are unable to 

reject the null hypotheses for the remaining points of interest for this unit of analysis.  

From this we can draw some limited support for the role of legal factors and collegial 

effects, while we are unable to confirm the role of ideology in abortion voting behavior. 
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Unit of Analysis Two    

Model 2 evaluates the second unit of analysis, the votes per issue.  Table 6 

shows the results of the logit regression. Note that there are still two different models 

because of the high level of collinearity between if the case was decided after Webster 

and if the case was decided after Casey7.  The results are strikingly similar to the 

previous models, with three distinct differences: gender of the judge and the ideology 

of the Senate Judiciary Committee are now statistically significant and Casey is no 

longer a significant predictor of judicial behavior. 

 Female judges are more likely to vote to increase abortion access than 

their similarly situated male counterparts. There are three possible explanations for why 

this result did not appear in the case level analysis.  First, I contend that this finding 

was not borne out in the previous analysis because female judges constituted such a 

small number of the individuals in the sample.  Female judges are still a small 

percentage of the issue votes in the second unit of analysis, but as the N increases, the 

variable may continue to be significant and gain more explanatory power.  

Second, this finding may also indicate a facet of judicial voting behavior.  Judges 

may have difficulty acting on their preferences in the overall decision in a case, but they 

may exert their personal attitudes more subtly on the issue-by-issue votes.  In other 

words, a judge may feel free to act expressively by following personal preferences with 

respect to on or two issues in a case so long as the overall outcome of the case accords 

with legal and collegial (or institutional) norms. 

                                                 
7 The correlation coefficient is 0.852  
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Variable Coefficent P-Value Coefficent P-Value
Minority Judge -0.254 0.413 -0.337 0.825

(0.340) (0.299)

Female Judge 2.265 0.053 * 2.160 0.060 *
(1.170) (1.149)

Democratic Appointee -0.035 0.887 -0.055 0.825
(0.250) (0.250)

Ideology of Home State Senators 0.165 0.689 0.173 0.674
(0.412) (0.410)

Ideology of Median Committee Member -2.804 0.016 ** -3.021 0.009 ***
(1.167) (1.160)

Ideology of Committee Chair 0.390 0.392 0.365 0.415
(0.450) (0.447)

Appointed After Roe -0.588 0.027 ** -0.449 0.089 **
(0.270) (0.264)

Decided After Webster 0.620 0.014 ** ------- -------
(0.253)

Decided After Casey ------- ------- 0.371 0.174 **
(0.273)

Third Circuit Case 0.440 0.186 0.428 0.196
(0.312) (0.330)

Sixth Circuit Case -0.170 0.605 -0.215 0.510
(0.322) (0.327)

Seventh Circuit Case 0.365 0.258 0.265 0.398
(0.322) (0.313)

Eighth Circuit Case -0.390 0.158 -0.458 0.095 *
(0.276) (0.275)

Constant 0.661 0.020 0.743 0.008
(0.283) (0.280)

*=p\<0.10
**=p\<0.05
***=p\<0.01

Table 6: Pro-Choice Vote by Issue
Model 1 Model 2

N=592 N=592

PesudoR2=0.040 PesudoR2=0.035

Note: Robust standard errors are in parentheses below coeffs.

WaldChi2(12)=25.20 WaldChi2(12)=21.59
Prob>Chi2=0.014 Prob>Chi2=0.042
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Finally, there may be a possible coding problem in the aggregate. There may be 

reason to suggest that the first unit of analysis was a less sound method of analyzing 

cases and thus determining ideological effects may be more difficult.  Finding the 

ideological position in the aggregate may be more difficult than on the level of the issue 

where it is clear if the vote was for or against a particular restriction on access.   

The ideology of the median member of the Senate Judiciary Committee is also 

significant.  This result confirms hypothesis 2, that the more liberal the Senate Judiciary 

Committee is, the higher the probability that the judge will vote to increase abortion 

access.  This supports the role of ideology in abortion decision-making.  Additionally, 

this supports the argument that the Senate Judiciary Committee is an important part of 

the nomination process and is often overlooked by scholars.  It may be interesting to 

evaluate models of lower court decision-making discussed above (for example Giles et 

al. 2001; Songer et al. 2003) and control for the ideology of the judiciary committee. 

Again, the significance of the committee variable is not robust across two units of 

analysis.  This may be due to the issues raised above with respect to the gender 

variable.  It may also be due to the collinearity between the ideology of the median 

member and the ideology of chair may have depressed this result in the first unit of 

analysis. 

To better determine why Casey is no longer significant, I look again at the 

litigation over time. Figure 2 shows the total number of issues considered in each case 

in each year.  Again, because this is an attempt to determine the possible changes in 
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litigation before and after Supreme Court decisions, these counts are the number of 

issues resolved by the court.  The number of judges on the panel would not change the 

number of issues.   

The pattern of issues is similar to the pattern of cases over time—but there one 

distinct difference that may help explain why Casey is not a significant predictor of 

judicial behavior at the issue level of analysis.  After the Supreme Court decided Casey, 

the number of issues decided by the lower courts levels out somewhat.  While the 

number of issues considered continues to have peaks and valleys after Casey, the 

number of issues never approaches the heights reached before Casey and also 

gradually decreases across the following twelve years.  

In Figure 1, the number of cases decided increases after Casey to a level higher 

than many of the previous years, Figure 2 departs from this pattern.  This once again 

may indicate how litigators respond to the behavior of the Supreme Court and limit the 

options of the lower court judges.  

Because of the nature of the legal challenge in Casey, and because the opinion 

of the High Court affirmed the constitutionality of several types of abortion restrictions 

that had been challenged in the lower courts routinely since Roe, pro-choice advocates 

may have shifted their strategies to preserve abortion access. Waiting periods, 

information recording, informed consent and parental consent were all challenged and 

often struck down as unconstitutional by the lower courts before Casey. 
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After these provisions were upheld in Casey, it would have become more difficult 

for abortion proponents to challenge those types of restrictions and expect to win.  As a 

result, fewer provisions of abortion legislation would have been challenged in each 

case.  It may be the case then, that after Casey, the issues that were presented before 

to court were of an entirely different variety and thus it may be difficult to compare 

voting behavior before and after Casey at the issue level.  In other words, the lower 

federal courts may have had fewer opportunities to limit abortion access by 

implementing Casey, because pro-choice groups did not bother asking the courts to 

strike down clearly constitutional limits on abortion. 

To summarize, for the issue level unit of analysis, the ideology of the Senate 

Judiciary Committee predicts voting behavior; Webster seemed to have a liberalizing 

effect on the court while Casey had no effect at all; and the Eighth Circuit judges are 

more likely to vote to decrease abortion access than similarly situated judges on other 

circuits.  From this we find support for the importance of ideology, legal factors and the 

collegial context in district court voting behavior.  At a minimum, we can conclude that 

a single explanation of judicial voting behavior is not sufficient to explain such a 

complex phenomenon.    

While the above results help determine which elements have a significant impact 

on judicial voting behavior, the one problem with logistical regression is it does not 

indicate the exact impact of a specific variable on the decision to vote pro-choice or 

pro-life.  With this in mind, I use SPost to estimate predicted probabilities for various 
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portions of my results.8  Table 7.1 & 7.2 demonstrate the impact of a change from a 

liberal Senate Judiciary Committee median to a conservative Senate Judiciary 

Committee median on the probability that a judge votes pro-choice.  Table 7.1 looks at 

the difference in a shift from the observed minimum to the observed maximum 

committee median ideology in the data set.9  

 

 
Table 7.1: Probability of Pro-Choice Vote, Committee Median Extremes  
 

 
Liberal Committee 

Extreme 
Conservative 

Committee Extreme Difference 
Democratic Appointee 82% 48% 34% 
Republican Appointee 82% 49% 33% 

 

 

 Table 7.1 demonstrates two important conclusions, first the importance of the 

Senate Judiciary Committee in judicial voting behavior and second that the difference in 

voting behavior in abortion cases between Republican and Democratic nominees on the 

bench is non-existent.  While this supports the attitudinal model, the Senate Judiciary 

Committee is a stronger predictor of the probability that a judge will vote to increase 

abortion access than the president or the home state senators.  For both Republican 

appointees and Democratic appointees, the shift from the most conservative median 

member of the Senate Judiciary Committee to the most liberal median member of the 

Senate Judiciary Committee, increases the probability that the judge will vote to 

                                                 
8 I use the issue unit of analysis to determine the predicted probabilities.   
9 The observed range in the data set is -0.335 for the minimum (the most liberal) and 0.239 for the 
maximum (the most conservative).  
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increase abortion access by more than 30%.  Additionally, judges confirmed by the  

committee with the most liberal median member will vote to increase abortion access 

82% of the time. 

 

  
Table 7.2: Probability of Pro-Choice Vote, Committee Medians 
 

 
Liberal Committee 

Median 
Conservative 

Committee Median Difference 
Democratic Appointee 72% 57% 15% 
Republican Appointee 73% 58% 15% 

 

 

While Table 7.1 evaluates the voting behavior of judges confirmed by 

committees with median members at the observed extremes, Table 7.2 evaluates the 

voting behavior of judges confirmed by a committee with a median member that is the 

average of all of the median ideologies less than zero for the Senate Judiciary 

Committee (the average of the liberal median voters observed in the data) and judges 

confirmed by a committee with a median member that is the average of all of the 

median ideologies greater than zero for the Senate Judiciary Committee (the average of 

the conservative median voters observed in the data).10  The difference between judges 

confirmed by the liberal judiciary committee and the conservative judiciary committee is 

not as large as it was in Table 7.1.  This demonstrates that not only does the ideology 

of the committee median affect predicted behavior, but also how liberal or how 

                                                 
10 The liberal average committee median voter ideology is -0.1334 and the conservative average  
committee median  voter ideology is 0.110. 
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conservative the committee median is has an impact.  Again note that the party of the 

appointing president does not impact the probability that the judge votes to increase or 

decrease access.  This continues to confirm that the Senate Judiciary Committee is an 

important and often overlooked variable when determining ideological indicators of 

judicial decision-making. 

 

 

Table 8: Probability of Pro-Choice Vote, Effects of Roe  
 
 Before Roe After Roe Difference 
Liberal Committee Maximum 86% 78% 8% 
Conservative Committee Maximum 56% 40% 16% 

  

 

 Table 8 demonstrates the effects of Roe on those confirmed by a liberal 

committee and those confirmed by a conservative committee.11  What is most striking is 

the difference between the effects of Roe between the liberal committee and the 

conservative committee. While those confirmed by both liberal and conservative 

committees are more likely to vote to decrease access if they are appointed after Roe, 

the difference is much larger for the conservative committees.   This lends support to 

my previous argument indicating that Republicans use abortion as a litmus test issue 

and give abortion the most attention when considering a judicial appointment, while the 

Democrats may look at abortion among many other issues when evaluating a nominee.  

                                                 
11 I estimated the predicted probabilities for judges appointed by Republican presidents and Democratic 
presidents, while in the same estimation also considering the committee effects and the impact of Roe.  
The resulting probabilities were the same as reported here for both Republicans and Democrats. 
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Those confirmed by a conservative committee after Roe are going to be more likely to 

support the Republican position against abortion.  Once again, this supports the 

importance of ideology as one of many factors at play in judicial decision making in 

abortion cases. 

Table 9 demonstrates the probability of a judge voteing pro-choice before and 

after Webster given the ideology of the committee that confirmed him.12 As previously 

noted, if the case was decided after Webster, there is a higher probability that the 

judge will vote to increase access.  This table demonstrates two interesting findings.  

First, similar to the effects of Roe presented in Table 8, for judges confirmed by a 

conservative judiciary committee were more sensitive to the Webster effect than were 

judges confirmed by a liberal judiciary committee.   Second, a judge confirmed by a 

liberal committee voting in a case after Webster has an 88% likelihood of voting to 

increase access; the magnitude of this number is striking.  As noted above, this finding 

is as much a product of the  differences in the type of cases being adjudicated as it is a 

product of judicial ideology in decision-making.    

  

Table 9: Probability of Pro-Choice Vote, Effects of Webster 
 
 Before Webster After Webster Difference 
Liberal Committee Maximum 80% 88% 8% 
Conservative Committee Maximum 44% 59% 15% 

 

  

                                                 
12 These probabilities were also estimated changing the party of the appointing president but the 
predicted probabilities were not sensitive to a change from a Republican President to a Democratic 
President. 
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CHAPTER 6 

CONCLUSIONS 

 From this analysis, there are several different conclusions to be made.  First and 

foremost, ideology matters in abortion decision-making but it is not the only factor that 

can help predict if a judge will vote to increase or decrease abortion access.  There are 

legal and institutional constraints acting on a judge throughout the process, and these 

too influence how a judge votes in an abortion case.  This study finds support for 

attitudinal, legal and collegial models.  The importance of attitudinal preferences is 

confirmed, not through the traditional indicators of nominating president’s party and 

ideology of home state senators, but rather through the connection between the 

ideology of the median voter on the Senate Judiciary Committee and the corresponding 

probability that the judge will vote to increase or decrease abortion access.  This is 

dramatically different from all previous works that primarily evaluate the president and 

the home state senators.   

Still this work only begins to evaluate the impact that the Senate Judiciary 

Committee may have in the nomination process.  The membership of the committee 

needs to be analyzed beyond the chair and the median voter’s ideology scores.  There 

are many more characteristics of the individuals on the committee that may limit his or 

her support for a particular nominee or the encouragement of the preservation of 

certain rights.  For instance, the religion of the members of the committee may shift the 

relationship between the committee and probability that the confirmed nominee will 

vote to increase abortion access.       
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 Next, the traditional view of the legal model was not confirmed by this analysis.  

Limiting precedent issued by the Supreme Court does not result in limiting decisions by 

the lower courts.  The legal model may still be at work though but rather than 

constraining lower court judges outright, the law is a constraint on judicial behavior by 

changing the case selection strategies of litigants.  After the High Court issues an 

opinion, those involved in abortion cases will change their approach with the new 

precedent in mind.  Additionally, the opinions issued by the Supreme Court may affect 

the types of legislation that states subsequently enact.  To fully understand the effects 

of precedent it would be fruitful to look next at the types of laws that are enacted after 

the Supreme Court issues an opinion.  In other words, courts do not operate in a 

vacuum; a full picture of abortion litigation must consider state legislature behavior and 

litigant behavior (including forum shopping).  

 Finally, the collegial body may have some impact on the norms that a judge 

takes into the courtroom with her.  While the results did not fully support the conclusion 

that circuits act cohesively, preliminary support from the Eighth Circuit indicates that 

the unifying impact that circuit culture may have should be investigated further.  Due to 

the small number of panels in this sample it was not possible to analyze panel effects as 

another element of collegial behavior, but future research should determine if ideology 

on the issue of abortion remains strong in light of a panel of one’s peers. 

 To test the robustness of these results, they should be tested in the context of 

appeals courts and issues other than abortion.  First, this model should be applied to 

the Courts of Appeals to determine if the Senate Judiciary Committee remains a 
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persistent predictor of judicial ideology or if the president becomes a more significant 

indicator of how a judge will vote in an abortion case.  Also, the legal and collegial 

effects may differ on the Courts of Appeals.  The collegial factors would be the most 

likely to change due to the fact that the judges sit together on panels on a much more 

regular basis.  This would increase the occurrence of norm building between the 

individuals and also increase the usage of small group cooperative behavior.   

 Second, this model has focused entirely on judicial decision making in abortion 

cases.  A much needed step would be to apply the model to other issue areas (First 

Amendment cases, death penalty cases) and see if the central findings hold true.  

Generalizing these findings to judicial behavior as a whole would provide a much 

needed unification to the approach of modeling judicial decision-making and essential 

revival of the importance of legal factors.  
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Attorney fees– the judge evaluates and/or awards attorney fees to the plaintiff or 

defendant 

  

Definitional challenges– challenges to the definitions of words in legislation restricting 

abortion access 

 

Fetal rights/fetal tissue– legislation that addresses the rights of fetuses or what fetal 

tissue can be used for following abortion 

 

First 12 weeks limits– limits to abortion access during the first twelve weeks of 

pregnancy 

 

Information recording– requires physicians to record statistical information about a 

woman undergoing an abortion  

 

Informed consent– requires the woman to be presented with information regarding the 

stage of her pregnancy, the complications that may arise during the abortion etc 

 

Inmate access– when inmates requested an abortion and were denied access 

 

Minors’ access– limitations banning minors’ access to abortion 
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Minors’  informed consent– requires a minor to be presented with information regarding 

the stage of her pregnancy, the complications that may arise during the abortion etc  

 

Minors’ judicial by-pass– allows minors to by-pass parental consent or notification 

through the courts 

 

Minors’ parental consent/notification– requires minors get a signed form from parents 

indicating that they were notified of their child’s abortion or they consent to their child’s 

abortion 

 

Minors’ waiting period– requires minors wait a certain time period between their initial 

appointment with their doctor for the abortion and when the doctor actually performs 

the procedure 

 

Partial birth abortion limits– limitations restricting usage of D&E (dilation and 

evacuation) and/or D&X (dilation and extraction) 

 

Pre-viability limits– limitations restricting access before the fetus is viable outside the 

womb 

 

Post “quick” limits– limitation restricting access after the fetus is “quick” 
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Post viability limits– limitation restricting access after the fetus is viable outside the 

womb 

 

Procedural limits– limitations restricting physician behavior, hospital and clinic 

regulations, etc; Example: laws requiring an ultra sound be preformed prior to the 

abortion procedure 

 

Protest cases– protest behavior that restricts individuals’ access into clinics 

 

Public facilities– limitations restricting the usage of public facilities to perform abortions 

 

Public funding– limitations restricting the usage of public funds to pay for abortions 

 

Punishment– legislation indicating the punishment of physicians for violating a 

restriction in an abortion law 

 

Second trimester limits– limitations restricting access during the second trimester  

 

Spousal consent/notification– requires a woman get a signed form from her husband 

indicating that the husband was notified of his wife’s abortion or he consents to his 

wife’s abortion 
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Waiting period– requires women wait a certain time period between their initial 

appointment with their doctor for the abortion and when the doctor actually performs 

the procedure  
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