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This study examines current domestic provisions and 

their extent of departure from English common law princi-

ples. The purpose of this study is to discover whether 

differences among state domestic codes are associated with 

differences among demographic characteristics. If such 

associations do exist, then some conclusion might be made 

regarding the feasibility of a national, uniform domestic 

code. 

After ranks were assigned denoting the extent of 

deviation from common law, gamma was used to test three 

hypotheses regarding the association between deviation 

from common law and certain demographic characteristics: 

(1) Geographic mobility is positively associated with 

deviation from English common law. (2) Urban status is 

positively associated with deviation from English common 

law. (3) Socio-economic status is positively associated 

with deviation from English common law. 

A summation procedure was utilized comparing legal 

provisions and demographic characteristics to determine 



whether there might be some more general pattern of asso-

ciation among these variables than was evident in the 

correlations between rankings of the specific demographic 

characteristics and deviations from common law. A rank of 

low, moderate or high was assigned to each state according 

to its composite score of ten legal ranks (denoting change 

from common law). Likewise, each state was assigned a rank 

of low, moderate, or high on each of the indices of socio-

economic status, urban status and mobility. 

The results of the associations (1) between individual 

demographic characteristics and individual laws and (2) 

between composite demographic variables and composite 

scores for deviation from common law would seem to support 

only the first hypothesis. That is, there is considerable 

association between mobility and deviation from common law 

(particularly as described by the composite scores). In 

contrast to the expectations of this study there is minimal 

association between both (1) urban status and deviation from 

common law and (2) socio-economic status and deviation from 

common law. 
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INTRODUCTION 

A discussion of the legal aspects of marriage is in-

cluded in most texts on sociology of the family. Often an 

entire chapter is devoted to the subject, because it is 

generally believed that one of the major aspects of mar-

riage is its civil nature.1 The major concern in these 

writings is to provide an understanding of the laws which 

have been enacted to guide family behavior. 

Since enactment of laws in the United States histor-

ically has been delegated to the jurisdiction of each state, 

differences among state laws have resulted in a great deal 

of confusion and conflict. When states are geographically 

adjacent, any differences in their laws impose difficulties 

both in legal interpretation and law enforcement. (In con-

trast, Canada, the Soviet Union and nations in South America 

have uniform codes. Venezuela, for example, has one system 

of laws applicable to all 20 states.) Many sociologists 

have suggested that these problems could be ameliorated by 

devising a set of laws applicable to all jurisdictions in 

2 
the United States. The American Bar Association, as early 

^Robert R. Bell, Marriage and Family Interaction, 4th 
ed. (Homewood, Illinois, 1974), pp. 236-266. 

2 
Morris Ploscowe, The Truth about Divorce (New York, 

1955), p. 251. 



as 1879, instructed its committee on Jurisprudence and Law 

Reform to make recommendations concerning provisions which 

could be agreed upon and enforced by all states. In support 

of this position, President Roosevelt spoke of the salience 

of a federal law regarding domestic relations in a speech 

to Congress in 1905: "The hope is entertained that coopera-

tion amongst the several states can be secured to the end 

that there may be enacted upon the subject of marriage and 

3 
divorce uniform laws. . . . " 

A critical issue which has been relatively ignored by 

family sociologists and the legal profession concerns the 

explication of differences among state laws. State legal 

systems have changed over the years. Bell states that 

ideally these changes "fit the changing nature and needs of 

society," although this ideal does not always conform to 

reality.4 An analysis of differences in state laws in the 

context of differences in their populations may prove to be 

as useful as discussion of a possible federal domestic law 

and a uniform legal code. 

The present study is designed as a partial explication 

of the differences currently existing among state codes. An 

attempt will be made to assess the relationships between 

state aggregate data (regarding mobility, urban development, 

3 
William M. Kephart, The Family, Society, and the 

Individual, 3rd. ed. (Boston, 1972), p. 407. 

4 
Bell, Marriage and Family Interaction, p. 24. 



and socio-economic status) and state domestic relations 

laws. The social origins of these legal provisions will be 

analyzed as a point of departure for the study. Most state 

legal provisions find their origin in English common law. 

Therefore, differences in current codes have resulted from 

differing degrees of change from their common original 

status. We should expect to find that provisions which 

adhere closely to the early system of law occur in states 

which retain basically similar demographic characteristics. 

The study will proceed as follows: Chapter I will con-

sist of a review of (1) provisions of English common law 

relative to marriage and divorce and (2) generalizations 

from the sociology of law pertaining to legal change. In 

Chapter II principles derived from the sociology of law 

will be identified in order to provide a theoretical frame-

work for the analysis of domestic law. A description of 

the methodology is found in Chapter III. The findings are 

presented in Chapter IV, and Chapter V contains discussion 

of the findings. 



CHAPTER I 

REVIEW OF LITERATURE 

The purpose of this chapter is twofold. In the first 

section the origins of our domestic laws from English common 

law are described. In the second section writings which 

explore influences on legal change will be reviewed from 

which the most likely directions for future change can be 

derived. 

Common Law 

Definition 

At least two definitions of common law are used in ju-

risprudence; they are usually distinguished by the terms 

"common law" and "English common law." 

"Common law" is a general term used to refer to the 

norms of behavior which are shared "in common" by the soci-

ety. These rules are unwritten, since people are simply 

expected to know them through shared experiences in the 

society. The philosophical foundations of the concept are 

found both in Kant's discussion of "categorical imper-

atives"^" and Rousseau's conception of the "general 

1Immanuel Kant, Critique of Pure Reason, translated by 
J. M. P. Meiklejohn (London, 1855). 



will".2 In sociology, Durkheim's conception of the "col-

lective conscience" would seem to be similar to "common 

law". In contemporary writings, these rules for behavior 

are described as "unwritten laws" or customary law: "the 

3 
whole mass of non-state law". 

Marriage norms comprise one aspect of "common law" and 

for many years the inclusion of these norms in statutory 

law was considered unnecessary. "A positive legal sanction 

may well have been deemed superflous while public opinion 

was united."^ 

"English common law" constitutes a more limited use of 

the term. It may be described as the informal system of 

rules emerging in the early 1600's within the jurisdictions 

of the royal courts of England. English common law pro-

vided a model for American colonists when they began to 

formalize their norms. Some of the provisions of the infor-

mal English system were included in American codes. 

However, the colonists were so familiar with English common 

law that they felt it unnecessary to formalize many of the 

commonly agreed upon rules, and those which were enacted 

2 
Jean Jacques Rousseau, The Social Contract and 

Discourses, translated by G. D. Cole (New York, 1950). 
3 
Eugene Ehrlich, Fundamental Principles of the 

Sociology of Law, translated by Walter L. Moll (New York, 
1962), p. 13. 

4 
Floyd Mansfield Martinson, Family in Society (New 

York, 1970), p. 32. 



were assumed to be nothing other than what was "declared 

by those familiar with the custom of a certain terri-

tory."5 

Other definitions of common law have been suggested 

in the writings of jurisprudence, none completely satis-

factory. As Hogue reminds us, "The greater a man's 

knowledge of the law, the more hesitant he will be in 

answering the question: "What is common law?"** 

Nevertheless, a working definition of English common 

law can be derived from Hogue1s discussion of common law: 

"the body of rules prescribing social conduct and justi-

7 . . . 

ciable in the royal courts of England." This definition 

emerged in the English courts in the Tanistry Case (1608), 

a leading case dealing with common law. 
A custom, in the intendment of law, is such a 

usage as hath obtained the force of a law, and is in 
truth a binding law to such particular places, persons, 
and things which it concerns.® 

Interpretation of English common law in the present 

analysis relies primarily upon the expository writings of 

5Authur R. Hogue, Origins of the Common Law 
(Bloomington, Indiana, 1966), p. 9. 

6Ibid., p. 5. 

7 
Ibid., p. 5. 

8Ibid., p. 182. 



Pollack and Maitland,^ Madden,^ and Schouler, ̂  although 

other writings on English common law are of use to identify 

examples of these rules and the underlying principles upon 

which they are based. 

Judicial Precedent and Punitive Sanctions; 

Doctrines of English Common Law 

Judicial precedent is a pervasive doctrine of common 

law. It means that the judicial experiences of the past 

are to be considered in the ultimate decision of any case. 

The assumption is made that past experience provides a 

foundation for current standards of action. A law should 

not be imposed arbitrarily by a sovereign will; rather it 

is discovered by judicial experience in arriving at deci-

sions which have accomplished or failed to accomplish 

justice. Ultimately, the interpretation of any rule depends 
12 

upon the disciplined reason of judges. 

In England, the judge's interpretation of the law 

became so significant that English common law was known as 
Q 
Sir Frederick Pollack and Frederic William Maitland, 

The History of English Law: before the Time of Edward I, 
Col. I (Cambridge, 1911). 

10Joseph W. Madden, Handbook of the Law of Persons and 
Domestic Relations (St. Paul, Minnesota, 1931). 

11James Schouler, A Treatise on the Law of the Domestic 
Relations; Embracing Husband and Wife, Parent and Child, 
GuardiarT"and Ward, Infancy and Master and Servant, 4th ed. 
(Boston, 1889). 

12 
Roscoe Pound, The Spirit of the Common Law (Boston, 

1921), pp. 182-183. 



"judge-made law." The study of law and legal experience 

was presumed to enable judges to determine the validity of 

the customs of the territory. Only the rules which 

derived their authority from the king and his barons were 

enforced by court action; other customs were not con-

sidered binding. "On all matters of general custom the 

royal judges assumed the power to recognize what was good 

custom."13 The congruity that exists in the early writings 

of English common law may be attributable to the shared 

dependence on judicial precedent in defining English com-

mon law. 

Punitive sanctions also pervade English common law. 

Since common law was equivalent to the shared beliefs of 

the community, breaking a common law was considered to be 

a serious betrayal of the trust of the community. Sanc-

tions associated with English common law from the time of 

the first codification were therefore extremely punitive. 

These same punitive sanctions appeared in early 

American systems of law, and it is probably this character-

istic of English common law more than any other which 

prompted a leader of the American Bar to comment (in 1905) 

that: "legislators intended no innovations upon the com-

mon law and . . . so far as possible . . . statutes were 

13 
Hogue, Origins of the Common Law, p. 183. 
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meant to declare and reassert its principles." Codes m 

some states, for example, define behavior such as remar-

riage before an appropriate waiting period, or extra-marital 

coitus, as felonies. 

Legal Domicile 

Limitations on vagrancy.—According to English common 

law, any person who did not have a legal domicile was liable 

for the crime of vagrancy. One of the earliest English 

vagrancy statutes was passed in 1849, after which several 

revisions of the statute appeared over the years. But the 

general philosophy of the original law still appears in 

American domestic laws. 

At first, the purpose of the law was to prevent trav-

elers from over-burdening facilities available for their 

care, so that food and shelter were to be limited to the 

poor and disabled.15 Later, the rules prohibited almsgiv-

ing to any unemployed persons who were physically capable 

of work. As an anti-migratory policy, the vagrancy rules 

were used in times of crises to guarantee adequate, inexpen-

sive labor. Mobility was strongly discouraged, even for 

those workers who might have enhanced their occupational 

14Pound, The Spirit of the Common Law, p. 126. 

15William J. Chambliss and Robert B. Seidman, Law, 
Order and Power (Reading, Massachusetts, 1971), pp. 67-77. 
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status by moving. Increasingly the vagrancy laws became 

so punitive that a person found guilty of vagrancy could 

be sentenced to death.^ 

Domestic riqhts and domicile.—Ultimately, vagrancy 

laws serve to restrict many of the civil rights of migrants, 

including marriage, divorce, and remarriage rights. The 

laws applied not only to those seeking alms, but to any 

person labelled by the community as "mobile" or thought to 

be "undesirable," "suspicious," and/or "unstable." 

Supposedly, the application of such rules protected states 

against irresponsible persons. Thus domestic rights are 

for the domiciled. 

Domicile for divorce.—Of all the domestic laws, domi-

cile seems to be considered most important today in matters 

regarding divorce. As in English common law, "the civil 

domicile . . . is acquired by residence and continuance in 

a certain place. 

Two main tenets in English common law support the phi-

losophy of domicile for divorce. On the one hand, the 

state's (or community's) approval requires knowledge of the 

persons involved, and hence the longer the persons have 

resided in the area, the more that will be known about them. 

16Ibid., pp. 67-77. 

^Schouler, A Treatise on the Law of the Domestic 
Relations, p. 4. 
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On the other hand, the state is only willing to allow 

divorces which are not apt to encourage dependence of either 

partner on state welfare# Persons who are highly mobile 

are considered unstable and likely to become dependent on 

the state in the case of a divorce. Therefore, the length 

of residence and the intent of future residence form the 

basis for our residence requirements regarding both mar-

riage and divorce, although future residence has lessened 

in importance in the laws regarding divorce. 

Ironically, the intention to remain in the community 

is not necessarily an indication of "responsibility." For 

example, when youth migrate in order to attend college or 

work, their return to the state of residence to marry may 

have little significance apart from the symbolic nature of 

the wedding itself. Likewise, in divorce cases, residence 

requirements may restrict mobility for one of the partners 

who needs to move in order to find employment which in turn 

could enhance his or her economic status. 

But the common law requirement of domicile is still 

important for both marriage and divorce. In order to be 

within the jurisdiction of the court at least one of the 

partners must be domiciled within the state or territory. 

Even if both appear before the court, and neither is domi-

ciled there, the couple is not within the court's 
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jurisdiction.18 Thus, divorce laws apply to the legal 

residence of the person seeking divorce. 

Desertion or willful abandonment. 

Many offenders who are in no ordinary sense of 
the word vagrants, have been brought under the laws 
of vagrancy, and the great number of the offenses . . . 
have little or no relation to the subject of poor re-
lief, but are more properly directed towards . . . the 
preservation of good o r d e r . 

An illustration is found in the laws regarding desertion or 

willful abandonment (as a ground for divorce). Originally, 

a person who abandoned his wife and children to "wander 

abroad" was considered a serious offender; a wanderer was a 

man without residence who was avoiding his family respon-

sibilities. The state was interested in making an example 

of the wanderer in order to deter those who might be simi-

larly inclined. A reward was offered to anyone who 

succeeded in locating a person abandoning his family. 

Since abandonment was a crime, the return of the deserter 

meant almost certain prosecution. 

The state needed a sufficient amount of time to 

apprehend the deserter and return him to his family respon-

sibilities. So willful absence alone was an insufficient 

cause for dissolving a relationship; an extended absence 

was required. 

18Ibid., p. 4. 

19William Chambliss, "A Sociological Analysis of the 
Law of Vagrancy," Social Problems, XII (Summer, 1964), 
pp. 67-77. 
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The English divorce statute made [desertion], 
when without cause and extending over the space of two 
years, a third cause for judicial separation. . . . 

As illustrated in the above quote, the early English legal 

system stated that desertion was grounds for separation, 

but not a divorce. The provision did not allow for remar-

riage, since the couple was only considered "separated." 

An extended absence of the deserter, however, meant 

that the wife and children would almost certainly become 

dependent upon the state, so it was in the interest of the 

state that the deserted wife be allowed to remarry. Under 

those circumstances, a "presumed death" clause was inserted 

into the provisions in order to encourage remarriage. After 

an absence of seven years, the deserter was considered dead, 

which allowed for a return of the "widow" to the single 

21 
status and the possibility of remarriage. 

Extended absence defined as presumed death is illus-

trated by the term "grass widow." According to Garrison, 

it is from the English that we have derived the concept of 

"grass widow," meaning a spouse absent for a considerable 

duration. Apparently the term can be traced back to a 

period during Britain's occupation of India. It was a 

common practice for the soldiers to send their wives away 

20Schouler, A Treatise on the Law of the Domestic 
Relations, p. 202B. 

^Ibid., p. 21. 
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from the military establishments to retreats in the hills 

during the summer months, since the heat was less intense 

in the higher terrains of lush carpets of grass. A husband 

who dispatched his wife to the retreat jokingly commented 

that he had "sent her to the grass." But if the absence 

was of considerable duration, the spouse began to be re-

22 
ferred to as a "grass widow." 

In time, the principles of English common law became 

the foundation for our provisions regarding desertion. 

Desertion was allowed as a grounds for divorce for either 

spouse but, as in the earlier system of law, continued 

absence was an important factor in defining desertion (or 

abandonment as it is described in some codes). In some 

states, desertion became a grounds for divorce after a 

period of only five years. 

Ironically, the English common law principle of de-

sertion may now foster vagrancy rather than impede it. 

Desertion laws have been blamed for encouraging the so-

called "Mother's Day" visits among the indigent. Since Aid 

to Families with Dependent Children is usually provided only 

in the case of the absence of the father, he abandons his 

family for the month, appearing at the home again at the 

first of the month to obtain the check and distribute the 

^Webb B. Garrison, Why You Say It: The Fascinating 
Stories behind over 700 Everyday Words and Phrases (New 
York, 1955), p. 37. 
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money to pay family bills. Thus, desertion laws have pro-

visions for separation and abandonment. 

Remarriage Limited by Impeding 
Marriage Dissolution 

Indissolubility of marriage.—Under English common law 

(at least prior to 1857) a "divorce" could only be granted 

"a mensa et thoro."23 Literally, this was not a divorce 

but rather separation from the table and the bed. Since 

a total dissolution of the marriage did not occur, any 

second marriage would be considered bigamous. 

The objective of the provision was to erect a barrier 

to the dissolution of any marriage. Since divorce was 

deemed "immoral," it should be prohibited. Conservation 

of marriage was the ultimate goal of the court and dissolu-

tion was blantantly denounced as evidence of failure. It 

was within such a social context that "no continued worth" 

24 

became the sole reason for legal separation. 

The objective of the English courts, then, became that 

of determining whether or not the marriage was of "no con-

tinued worth," and could result in separation from "bed and 

board." Such deliberations resulted in the English common 

23Madden, Handbook of the Law of Persons and Domestic 
Relations, p. 256. 

2^Ploscowe, The Truth about Divorce, p. 247. 
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law being defined as judge-made law, because the judge 

25 

ultimately made the decision of allowing separation. 

The "indissolubility of marriage" principle has influ-

enced American domestic codes in a number of ways. Limited 

grounds for divorce/ ample time for reconsideration (waiting 

periods), and continued responsibilities to a former "family" 

support this principle. Current court proceedings continue 

to demonstrate a greater concern for "reasons for divorce" 

than "reasons for marriage," and Bossard's finding that one 

out of two legal divorces in the entire world are granted 

in the United States" can only be understood as a massive 
, 26 

deviation, occurring over time, from English common law. 

Remarriage prohibited.—The English provision of "sepa-

ration from bed and board" did not return the partners to a 

single status. A marriage which involved a person who had 

27 

separated from a former spouse was absolutely forbidden. 

More recently, our domestic codes reflect a relaxation 

in this requirement, allowing remarriage. But in many codes 

an absolute divorce (with the associated privilege of a 

25Walter F. Murphy and Herman C. Pritchett, Courts, 
Judges, and Politics: An Introduction to the Judicial 
Process, 2nd ed. (New York, 1974), p. 5. 

26David Mace and Vera Mace, Marriage East and West 
(New York, 1959), p. 50. 

27Schouler, A Treatise on the Law of the Domestic 
Relations, p. 36. 
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single status) is not granted at the time of the decree. 

Rather, a minimal waiting period is required before remar-

riage. Even in the 1970's, if remarriage occurs before the 

waiting period has elapsed it may be considered a crime 

punishable by imprisonment in a federal penetentiary and/or 

a payment of a fine. (Some codes restrict remarriage only 

for one partner to a divorce. When divorce results from 

some reason accorded by law such as adultery, the guilty 

party is not allowed to remarry.) 

Marriageability; Age and 
Parental Consent 

Two major presumptions of marriageability can be traced 

directly to common law: (1) minimal age and (2) parental 

consent. 

Minimal age of marriage.—"At common law all persons 

28 

under 21 years of age are infants." The age of mar-

riageability for men was influenced by the principle of 

progenitorship: the custom of parents giving their land 

to their heirs before their deaths. "The heir's marriage 

was contingent on the land being turned over to him; if his 

sisters and brothers stayed on, they could claim their keep 

28Madden, Handbook of the Law of Persons and Domestic 
Relations, p. 28. 
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29 

but not the privilege of marriage." Since the land was 

given to the eldest son at the approximate age of 21, land 

ownership was sometimes considered a prerequisite for 

marriage. 

This principle of "no holding, no marriage" has been 

considered an important factor in explaining the age dif-

ferential between male and female. Since property was 

transmitted only through the sons, the advanced age 
i 30 

required for marriage most directly affected the male. 

Even the concept of "husband" has been traced to the 

interrelationship between land ownership and privilege of 

marriage. In feudal times, home ownership was the privilege 

of a few yeomen who belonged to a "free" class. Because of 

distinguished service in war, or some other unusual exploit, 

a man won or "inherited" the privilege of owning a home and 

a few acres of land. He was rightly labelled a husband, 

since he was a house (hus) owner (bunda). House ownership 

entitled a man to a higher social and economic position and 

made him a more attractive prospect for marriage. By the 

Judith Blake and Kingsley Davis, "Social Structure 
and Fertility: An Analytic Framework," in Population 
Studies: Selected Essays and Research, edited by Kenneth 
C. W. Kammeyer (Chicago, 1970), pp. 318-319. 

30Ibid., pp. 318-319. 
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thirteenth century, however, the title "husband" was some-

times used for any man who was joined to a woman in 

31 
marriage, whether or not he owned a house. 

Parental consent (and minimal age of marriage). At 

common law parental consent to marry was required, a 

practice which has historically been found in all cultures, 

not just among the English. As Waller notes, in what he 

calls the "traditional" period of history, marriage was 

usually arranged by the parents. Children played a minimal 

32 
role in the selection of the spouse. 

With parental consent, it should be noted that the 

minimal age of marriage was of little significance even in 

England. There was the tendency of parents to "make mar-

riages" for their young, no matter what their ages. One 

of the youngest of these was between John Somerford, age 

three and Jane Brerton, age two, as recorded by the Chester 

County records. Although these parental agreements were 

simply promises of future marriage, they illustrate the 

parents' role in marriage and the lessened importance of 

33 
minimal age with parental consent. 

31Garrison, Why You Say It, p. 39. 

32Willard Walter Waller, The Family: A Dynamic 
Interpretation (New York, 1939). 

33Chilton Powell, English Domestic Relations (New York, 
1917), pp. 5, 14. 
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When parental consent was given to youth planning to 

marry, the age of puberty was generally considered the 

approximate minimal age of marriage according to English 

common law. "At common law the age of consent is 14 for 

males and 12 for females."34 This is consistent with the 

age of accountability for criminal offenses, including 

sexual deviancy.3^ 

As with English common law, when parents have con-

sented to marriage, legislators in the United States have 

had little interest in establishing a minimal age of mar-

riage. Therefore, only minor changes have occurred in the 

codes of most states. And even with those states that have 

deviated from common law, the age of consent is rarely set 

higher than just beyond puberty. 

Fecundity also plays an important role in the minimal 

age of marriage, with consent, in early English common law 

and continues to influence our codes. For example, some 

states permit marriage between persons when conception 

occurs (and parents consent to the marriage) even if the 

minimal age of marriage has not been reached. The under-

lying assumption seems to be that the biological capacity 

to bear children may allow marriage for those who have not 

34Madden, Handbook of the Law of Persons and Domestic 
Relations, p. 28. 

35Richard Quinney, Crime and Justice in Society (Boston, 
1969) , p. 42. 
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yet reached the minimal age. Juvenile judges often permit 

36 
the issuance of a license in cases of pregnancy. 

Non-Ceremonial Marriage 
(Common-Law Marriage) 

Common-law marriage is a marital status entered without 

ceremony in accordance with the statutory law. Originally, 

in England, provision for this status was allowed because of 

the difficulty of obtaining the services of a clergyman to 

perform the ceremonies. ". . .(I)n England . . . no mar-

riage ceremony was necessary. In the decision of the Fisher 

v. Fisher case in 1523, it was held that 'under the common 

law of all Christendom', 'consensual marriages' are valid 
•3 n 

unless expressly forbidden." In such cases, the English 

courts considered the intention of continued cohabitation 

as the basis for recognition of the marriage. Generally 

speaking, neither the intention of later marriage nor secret 

marriage were sufficient reasons. As early as 1823, England 

decided that the allowance for non-ceremonial marriage was 
38 

no longer necessary so the provision was abolished. 

36Jerome D. Folkman and Nancy M. Clatworthy, Marriage 
Has Many Faces (Columbus, Ohio, 1970), p. 316. 

37Madden, Handbook of the Law of Persons and Domestic 
Relations, p. 50. 

38Jack W. Ledbetter, Texas Family Law (Austin, 1970), 
pp. 8, 9. 
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In the early settlement of the western part of the 

United States the problem of unavailability of clergymen 

also occurred, so the colonists recognized common-law mar-

riages. But the need for such a provision declined as the 

population increased. Most states removed the provision 

from their codes " . . . after the community was organized 

sufficiently so that access to license offices and ministers 

39 

and magistrates was easy." And even though some states 

will recognize a marriage which is entered without a license, 

the concept historically has been meaningful only in terms 

of sparse populations. 

Once established, the dissolution of a common-law 

marriage has always been as difficult, if not more so, than 

marriage entered with the benefit of the statutory law, and 

parents have the same responsibilities to their children 

as other parents. 

Inheritance Rights of 
Bastard Children 

English common law was very harsh in its attitude 

toward the offspring of unlawful unions. As far back as 

the Middle Ages, the child born out of wedlock was known 

as "filius nullius"—the child of no one. And the society 

seemed to discriminate more against the unfortunate child 

39Madden, Handbook of the Law of Persons and Domestic 
Relations, p. 51. 
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born from an unlawful union than the parents who engaged in 

illicit coitus. "In . . . English law bastardy can not be 

called a status or condition. The bastard can not inherit 

40 

from his parents or from any one else. . . . " Furthermore, 

at one time the child born out of wedlock was "so completely 

outside the pale that neither of his parents was bound to 

support him and neither had the right to his custody or 

..41 
services. 

English law, however, was not unlike the laws regarding 

bastardy in other legal systems. German law, at one time, 

would not even permit an illegitimate child to testify in 

court against those who had been legitimately born; nor did 

it allow an illegitimate child to earn a university degree. 

Scottish law also agreed that an illegitimate should not 
^ . .,,42 

be allowed to transmit property by will. 

The old English law was adopted by the colonists. And 

some states still maintain this restrictive position con-

cerning the illegitimate's rights. In contrast, certain 

enacted statutes later permitted illegitimate children to 

have inheritance rights if their parents subsequently mar-

ried. Current codes include such variations from the 

40Pollack and Maitland, The History of English Law, 
pp. 396-397. 

41Harriet F. Pilpel and Theodora Zavin, Your Marriage 
and the Law (New York, 1952), p. 100. 

42Ibid., p. 100. 
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English system as: (1) the privilege of inheritance from 

the mother, only, (2) the right of inheritance from the 

mother and the father with his acknowledgment, and (3) the 

right of inheritance equal to other children following a 

paternity proceeding. Inheritance rights equal to legiti-

mate children are provided only by those domestic laws which 

reflect a great deal of change from the English common 

law.43 

Alimony as Derived from the 
Concept of "Relation" 

The money which is awarded by a court for the support 

of a spouse or children can be traced to an idea of early 

English common law termed "relation." The meaning of this 

term is usually contrasted with an equally important concept 

n 44 

found in Roman law referred to as "pater-familias." 

"Relation" implied protection and subjection. That 

is, under English common law the male was made subject to a 

family relationship for the purpose of protecting the family, 

This resulted in the subjugation of individual rights of 

the male to the family. 

In contrast, under Roman law the "pater-familias" was 

legally supreme in his household. His major responsibility 

43Ibid., p. 100. 

44 Pound, The Spirit of the Common Law, p. 156. 
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was to the state, not to the family. Even though he had 

marital rights, his primary duties were owed outside, rather 

than within the household. So the Roman male was allowed 

privileges of extreme individualism in his relationship with 

the family; this individualism is reflected in the Roman 

conception of a marriage "contract" which stipulated the 

45 
"rights" of the man with his family. 

Most of our domestic codes have been more dependent 

upon the English concept of "relation" than the Roman idea 

of "pater-familias." This concept of "relation" is best 

illustrated in the laws regarding alimony and child support. 

As in English common law, the male was responsible for pro-

viding financial support to both children and spouse, even 

following separation from the spouse. 

The rule is that where the husband unlawfully 
abandons his wife, turns her away without reasonable 
cause, or compels her by ill usage to leave him, 
without adequate provision, he is liable for her 
necessaries, and sends credit with her to that 
extent.^6 

The age-old obligation of alimony is therefore an integral 

part of English common law. The male is expected to con-

tinue his protection of the family and this protection is 

primarily defined in terms of physical and/or material pro-

tection. The English provision to the wife (under the name 

45Ibid., p. 27. 

46Schouler, A Treatise on the Law of the Domestic 
Relations, p. 65. 
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of alimony) occurred in the case of a separation. (Since 

absolute divorce was not granted, no statement concerning 

alimony at divorce per se is found in English common law.) 

The court could require that alimony be paid by the husband 

only, according to his financial circumstances, until recon-

ciliation between the parties occurred. 

An allowance to the wife appeared in American codes 

within the laws specifying both separation and divorce. 

Currently, the provisions vary in the extent of their devia-

tion from English common law from (a) provisions which 

require that the male provide for permanent support to an 

estranged wife to (b) laws which require only temporary 

support of either spouse under certain circumstances. (In 

the latter case, alimony is usually required only until 

the divorce is finalized, if at all.) 

Law Relative to Population 
Characteristics 

Theoretical attempts have been made to describe the 

general relationship between law and society in order to 

explain the reasons for legal change and the direction it 

has taken. In particular, attention is directed to the 

literature that provides implications for understanding 

more specifically the relationship between law and popula-

tion characteristics. 
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From Customary to Statutory Law 

Maine4^ asserted that laws evolve from a state of very 

loose, implicit rules based on custom which, gradually and 

spontaneously, are formalized. In sociology of law the 

two extremes of the continuum are defined by customary 

48 

(common) law and statutory law. For this reason, Sumner 

conceived of law as nothing other than the formal regulation 

of conduct previously guided by custom. In a similar man-

ner, Tarde49 has described the process of legal development 

as a trend from a sort of custom imitation (customary law), 

to a fashion imitation (legislative law), and finally to a 

situation in which fashion and custom are combined. 

In describing the relationship between law and society, 

anthropologists in general agree that "custom" is charac-

teristic of less developed geographical territories while 

"statutory law" is found in highly developed societies. 

Redfield's dichotomy of the primitive "moral" order and the 

civilized "legal" or "technical" order remains a classic 

case of such interpretation."*^ So the enactment of state 

4^Henry Sumner Maine, Ancient Law (New York, 1885), 
pp. 7-100. 

48William Graham Sumner, Folkways (New York, 1959), 
pp. 82-160. 

49Gabriel de Tarde, Social Laws: an Outline of Soci-
ology, translated by Howard C. Warren (New York, 1974), 
pp. 47-120. 

50Robert Redfield, The Primitive World and Its 
Transformations (Ithaca, New York, 1953), pp. 16-83. 
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law (conscious, deliberate legislation) seems to be limited 

51 
to fairly advanced political societies. 

From Emphasis on Motive 
to Rule-Enforcement 

In common law, the motive or intent associated with 

an act is a major concern. In fact, often the motive of 

the act is more important than the consequences of the act 

per se. As the American legal system has evolved, this 

preoccupation with the motive has been relaxed, replaced 

by an overwhelming concern for enforcement of the rule 

itself. This is indicated by the nature of the struggles 

which most often occur between the defense and prosecution 

in court cases. One can only be struck by the fact that, 

in addition to the trend from common law to statute law, 

statutory law has increasingly become concerned with the 

detailed explication of the rule (and its enforcement) to 

. 5 2 
the relative neglect of emphasis on individual motives. 

There is some evidence that an emphasis on motives is 

returning, however. The old common law concern seems to be 

51Cf. Stanley Diamond, "The Rule of Law Versus the 
Order of Custom," The Social Organization of Law, edited by 
Donald Black and Maureen Mileski (New York: 1973), pp. 
318-341; Georges Gurvitch, Sociology of Law (New York, 1942) ; 
William J. Chambliss and Robert B. Seidman, Law, Order and 
Power (Reading, Massachusetts, 1971). 

^Chambliss and Seidman, Law, Order and Power, p. 32. 
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gaining support in two areas in particular. The O'Neills,53 

for exampler suggest that persons planning to marry should 

be invited to develop their own contractual agreement, apart 

from the legal norms of the state. Evasion of legal rules 

is not suggested, but the implication is that an open 

marriage" would be based primarily on the commonly shared 

customs of the persons entering the relationship. This 

point of view is not yet reflected in the law to any 

substantial degree, but the spirit of the suggestion seems 

to have gained wide acceptance. In addition, a recent 

Supreme Court decision regarding pornography suggests that 

each community should be given more autonomy in the defini-

tion and control of sexual deviation. In theory, at least, 

each community, is encouraged to enforce its own common 

customs, and it would appear that family norms are no 

exception. 

Law and Economic Factors 

Ehrlich (1962)54 notes that when the family was the 

primary economic unit, women had more protection under the 

law than men because of the sexual division of activities 

and responsibilities in the home. The economic systems of 

53Nena O'Neill and George O'Neill, Open Marriage: A 
New Life Style for Couples (New York, 1972). 

54Eugene Ehrlich, Fundamental Principles of the 
Sociology of Law, translated by Walter L. Moll (New York, 
1962). 
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finance and credit were adequate for both sexes, but were 

considered to be outside the female's sphere of responsi-

bility. Protection for the female existed as long as the 

male was held accountable under the law as protector of the 

household's economic welfare. The situation changed when 

the female began to compete with men in the labor market. 

The modern division of labor emerged, accompanied by disso-

lution of the household as the primary economic unit. As 

a result, previous laws collided with the interests of some 

55 
family members, requiring new domestic laws. 

All legal development is therefore based upon the 
development of society, and the development of 
society consists in this, that men and their rela-
tions change in the course of time. 

What Ehrlich suggests in these comments is that when the 

female entered the labor market, she could not expect to 

retain protection from the male which the law had provided 

in the past. 

The relationship between law and economy was probably 

best articulated by Max Weber. (The recent translation of 

Law in Economy and Society (1954) has encouraged the study 

of law in American s o c i o l o g y . W e b e r illustrates the 

55Ibid. 

56Ibid., p. 396. 

^ M a x Weber, Law in Economy and Society, translated by 
Edward A. Shils and Max Rheinstein (Cambridge, 1954). 
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influence of economics by reference to the rise of formal 

rationality in legal thought in response to the need for 

precisely this mode of thought in order to facilitate the 

growth of capitalism. He was concerned with the proposi-

tion that prevailing types of legal thought tend to be 

associated with other social phenomena, and economics is 

an important aspect of this social milieu. Assuming Weber s 

theory to be valid, historical comparison of systems of law 

and economy promises to be of great help in explaining 

patterns of legal change. 

From "Relations" to "Contract" 

Many authorities on jurisprudence hold that industri-

alization and urbanization support the development of an 

efficient legal system which allows for minimum interfer-

ence with individual freedom. The Roman contractual system 

seems to have supported individual freedom since the con-

tract in that system tended to be applicable in a variety 

of situations independent of the nature of kinship and other 

kinds of relationships which may have linked parties to the 

*. 59 
contract. 

The common law idea of "relations," on the other hand, 

58Ibid., p. x. 
59 Pound, The Spirit of the Common Law, pp. 20, 22, 131. 
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imposed heavy liabilities and duties upon the individual 

rights of family members. Thus, this idea of "relations" 

(to family and other groups) has almost disappeared in the 

drift toward the contractual idea of individual rights, 

60 
fostered by urbanization and industrialization. 

From Status to Contract 

In his classic work, Ancient Law (1885), Henry Maine 

traces the changes from family law (involving status within 

the family) to contract law. According to family law, the 

individual's chances in life are determined by his status in 

the family. Since the oldest male is supreme in the house-

hold, he can make agreements with other families. But the 

role of the eldest male declines as children (and other 

family members) increasingly become free from his authority 

and are allowed to make decisions on their own. In this 

transition, contractual agreements are increasingly allowed 

between persons, whatever their status in the family. As 

authority moves from patriarchal to egalitarian, we see a 

concomitant legal change from familistic determinism to 

contractual agreements which are totally separate from 

62 
family status. 

60Ibid. 

^Maine, Ancient Law. 

62Ibid., p. 20. 
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From Repressive to Restitutive Law 

In one of the most significant writings in the area 

of law and society, Durkheim argues that there has been a 

long-term change in law from "repressive" to "restitutive" 

s a n c t i o n s . F r o m Maine and others Durkheim conceived of 

the legal system as a key, symbolically, to an understanding 

of social solidarity. Each kind of social solidarity can 

be seen to correspond with a particular type of legal pat-

tern. Like many of his predecessors, Durkheim constructed 

a dichotomous description of societies, characterized by 

either mechanical or organic solidarity and the nature of 

law in each case is determined by the type of social 

solidarity. Changes in legal norms, he claimed, are thus 

associated with changes in social solidarity. 

The direction of legal change is from "repressive to 

"restitutive." In the first stage, characterized by mechan-

ical solidarity, law functions to satisfy the collective 

sentiment, when it is outraged by unacceptable behavior, 

because the people (who are held together by friendliness 

and kinship) are offended and some form of expiation is 

necessary. Mechanical solidarity is characteristic of a 

society based upon similarities, and the law protects the 

most important social similitudes. As individuals are 

^Emile Durkheim, The Division of Labor in Society, 
translated by George Simpson (Glencoe, Illinois, 1947). 
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integrated into such a homogeneous society, any of their 

activities which might be considered offensive are held 

in check by the prevailing "collective consciousness." 

Any repressed crime against the intense state of the 

"collective consciousness" would diminish mechanical 

solidarity. Therefore, the more mechanical solidarity 

predominates, and the more the individual is integrated 

into a homogeneous society, the more repressive will be the 

law. In repressive law (accompanied by repressive sanctions) 

blame is allocated by the society. 

In the second stage of legal development, law corre-

sponds to organic solidarity, or solidarity based upon 

dissimilarity. Restitutive sanctions emerge to protect the 

differentiation of society in specialized functions; laws 

guarantee the free division of labor by restoring deviants 

to their previous state. Since the value system is so com-

plex, there is minimal collective outrage toward deviant 

behavior and the concern of society is simply to restore 

the system to a state of order. 

Durkheim noted the parallel development of restitutive 

law and contractual law, and in many respects he considered 

them to be identical. The punishments of contractual law 

are mild. As contract law emerges, repression is almost 

64 
entirely displaced by concern for restitution. 

64 Gurvitch, Sociology of Law, p. 109. 
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Durkheim considered restitutive law most feasible in 

a society where hereditary considerations are replaced by 

performance criteria for social placement. A society that 

has increased in complexity and heterogeneity, due to in-

creases in population density and differentiated work 

relations, requires a movement towards restitutive law. 

Durkheim1s description of repressive law, as associated 

with mechanical solidarity, seems similar to English common 

law. Offenses are highly personal because they imperil 

kinship and friendship ties. Since the culture is so homo-

geneous, there is a great deal of consensus in the 

definition of most offenses. In the United States, too, 

common law was adopted at a time when the culture was 

basically homogeneous. Deviation from common law, there-

fore, might be expected with the introduction of greater 

heterogeneity, fostered by urbanization and industrial-

ization. The influence of Durkheim's theory to an 

understanding of American legal systems is twofold: 

It (1) offers an explanation of why our society adopted 

English common law in the first place, and (2) suggests 

a very general reason for deviation from common law over 

time. 

Summary 

The present study is an attempt to analyze (1) the 

extent to which differences in family laws of the various 
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states are related to differences in selected characteris-

tics of their populations, (2) changes in state laws relative 

to these selected population characteristics, and (3) impli-

cations concerning the utility of demographic variables in 

the study of legal systems. 

In order to throw light on principles underlying our 

present codes, English common law regarding family matters 

was reviewed. The early common law was based upon several 

philosophical concepts which can be summarized in three 

categories: standards of marriageability, standards of 

marriage dissolution, and rules regarding remarriage 

(including relevant provisions concerning the former 

marriage relationship). Marriageability was restricted to 

those who were considered to be "responsible," a condition 

which was judged on the basis of stability of residence, 

economic well—being (as indicated by inheritance rights and 

an advanced age for the male), and the intention of perma-

nent domicile within the community. Marriage dissolution 

was literally possible only in the case of death or pre-

sumed death, and attempts to dissolve marriage by any other 

means (abandonment or divorce) were considered criminal. 

The male's responsibility to protect and support his family 

was salient even if he were separated from them. The prin-

ciple of "relations" seems to be the origin of the current 

provisions regarding alimony and child support. Since 
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complete dissolution occurred only by death or presumed 

death, remarriage was allowed only under those conditions. 

Two additional concepts of common law have particular 

relevancy to an understanding of American family codes: 

the definition of a family member and the definition of a 

common law. In the former case, an offspring could be 

considered a member of a family only if his parents had 

met the minimal standards of marriage; otherwise, he was 

a member of no family. Second, since a common law was 

perceived as an agreed upon standard of the community, a 

violation was considered a serious act of deviancy. Similar 

to the idea conveyed by Rousseau's conception of the 

"general will," a common law emerged from the social bond 

among community members and was enforced by severe sanctions. 

Common law provisions applicable to family relationships 

were no exception. 

In regards to changes in law, numerous sociologists 

have theorized about the relationship between law and 

society. Students of the sociology of law, for example, 

suggest that there has been a broad change in history from 

common law to statutory law (Chambliss), and that this change 

is associated with corollary trends in population size and 

density (Durkehim), economic differentiation (Weber), family 

structure (Ehrlich), and mobility (Chambliss). 

Writings on English common law, as well as on the 
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sociology of law, however, have stimulated little empirical 

research on family law, with the possible exception of 

family law dealing with fertility. (Lee and Larson, for 

example, have provided a compilation of research efforts 

which have explored the effect of law on population prob-

lems. There has been no systematic study of the 

relationship between American family codes and demographic 

characteristics in the various states, due perhaps to the 

difficulty in constructing a theoretic framework which could 

account for the numerous variables affecting domestic law, 

and to the extensive problems posed in the development of 

methodological procedures for its verification. 

Previous writings do provide some bases for hypothe-

sizing what some of the relationships between law and 

population characteristics might be. Within the context 

of this study, these expectations will be translated into 

a set of hypotheses which in turn will serve as focal points 

for analysis. 

65Luke T. Lee and Arthur Larson, editors, Population 
and Law: A Study of the Relations between Population Prob-
lems and Law (Durham, North Carolona, 1971). 
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THEORETIC FRAMEWORK 

Assumptions Regarding Law and Population 
Derived from Sociology 

Two broad assumptions enjoying wide support among 

sociologists form the basis for this study. They are 

derived from writings in the subdisciplines of social 

organization, sociology of law and social demography. 

Assumption 1: Law Is a Unit 
of Social Organization 

Most social theorists consider the legal system to 

be an integral part of social organization.1 It follows 

that law may then be useful in understanding different 

2 
forms of social organization. 

^James A. Kitchens and Leobardo F. Estrada, Individuals 
in Society: A Modern Introduction to Sociology (Columbus, 
Ohio, 1974), p. 34; John Biesanz and Mavis Biesanz, Intro-
duction to Sociology (Englewood Cliffs, New Jersey, 1969), 
pp. 68-69, 592-595. 

2Max Weber, Law in Economy and Society, translated by 
Edward A. Shils and Max Rheinstein (Cambridge, 1954); Emile 
Durkheim, The Division of Labor in Society, translated by 
George Simpson (Glencoe, Illinois, 1947); Irving Kaplan, 
"Legal Change among the Chaggs of East Africa," The Social 
Organization of Law, edited by Donald Black and Maureen 
Mileski (New Yorl~1973) ; Karl N. Llewellyn, "Law and Civili-
zation," People, Power, and Politics, Lyman Jay Gould and E. 
Williams Steele, editors (New York, 1961). 

39 
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Assumption 2: Law Reflects Social 
Differentiations Based upon 
Population Characteristics 

Law is influenced by patterns of social differentiation 

based upon population characteristics. Although age, sex 

and race, for example, are bases for differentiation in all 

cultures, there is no universal system of dividing functions 

and privileges according to such characteristics; the social 

meanings attributed to these characteristics differ from one 

4 

culture to another. Early in sociology of law Durkheim 

suggested uses of population characteristics in studying 

systems of law. And more recently Kaplan has noted how size 

of the population, features of social stratification and 

even communications technology (a by-product of industrial-

ization) may profoundly affect both the legal actions of 
5 

courts and the direction of legal change. 

Once a particular form of social differentiation has 

been established through customary usage, the norms tend to 

become formalized into legal codes. For this reason some 

3Marvin E. Olsen, The Process of Social Organization 
(New York, 1 9 6 8 ) , pp. 2 3 - 2 4 , 5 0 - 6 3 , 2 5 1 - 2 5 3 ; Robert A. 
Nisbet, The Social Bond: An Introduction to the Study of 
Society ~(Niw York, 1 9 7 0 ) , pp. 2 4 9 - 2 5 8 ; Amos Hawley, Human 
Ecology (New York, 1 9 5 0 ) , pp. 1 7 , 1 8 . 

^Durkheim, The Division of Labor in Society. 

5Kaplan, "Legal Change among the Chaggs of East Africa," 
The Social Organization of Law, pp. 2 0 6 - 2 2 5 . 
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sociologists have suggested that the study of population 

and law must reach beyond such obvious areas as contracep-

tion and abortion (where population control is the issue) to 

various aspects of marriage and divorce law, including min-

imum age at marriage, prohibition of polygamy "and even the 

„6 
general ease or difficulty of marriage and divorce. . . . 

General Theorem 

If differences among population aggregates are impor-

tant in understanding legal systems of societies, one would 

expect that systems of law found in regional subdivisions 

of any society would vary with uniquenesses among popula-

tion aggregates of the subdivisions. While the origin of 

American legal codes was the English common law, changes 

in these codes have not been consistent from one state to 

another. The theorem proposed here is that the extent of 

deviation from Enq1ish common law is associated with unique-

nesses among states in terms of aggregate population 

characteristics. In particular, it would seem that the 

original system of law would be difficult to maintain under 

the strains of high mobility rates, steady and massive urban 

development, and profound increases in the socio-economic 

status of citizens. This present study assumes that current 

^Luke T. Lee and Arthur Larson, editors, Population 
and Law: A Study of the Relations between Population 
Problems and Law (Durham, North Carolina, 1971), p. vii. 



42 

legal provisions (when compared with the original legal 

system) will vary from one state to another as they vary 

also in mobility rates, urban development and level of socio-

economic living. 

It should be added that the relationship between pop-

ulation" and law is considered reciprocal. Any radical 

change in characteristics of the population can be expected 

to influence change in law, which in turn can affect migra-

tion and settlement patterns, form of social organization, 

etc. A one-to-one correspondence between the legal codes 

and social characteristics is not expected. However, it 

is assumed that the degree of change from English common 

law, at any point in time, would have an observable relation-

ship to uniquenesses in aggregate social characteristics 

of the various states. 

Hypotheses 

Three empirical expectations are derived from the 

general theorem as a basis for analyzing the relationships 

between state domestic laws and state aggregate character-

istics. A clarification of these hypotheses is given as 

follows. 

Geographic Mobility Is Positively 
Associated with Deviation from 

English Common Law 

Geographic mobility tends to play a primary role in the 
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normative system of any society7 and norms regarding domestic 

matters are no exception.^ Law develops in the interaction 

of the population with its social environment and in some 

cases this occurs regardless of the motivations or attitudes 

of the acting agents.9 Once established, a legal system 

tends to remain constant under conditions of geographic 

isolation over long spans of time. As Hawley suggests, 

. . . group organization tends under conditions of 
isolation to be constant. No variations in organiza-
tion as a means of adjusting to changes of numbers can 
be expected.10 

Even a change in density of population will have little 

effect on laws, if geographic mobility is limited. 

On the other hand, mobility may foster the development 

of new family norms, by reducing the influence of kinship 

ties. "Kinship is based on maintenance of intergenera-

tional ties and a certain basic continuity of transmitted 

7Cf. Robert Park, "The Urban Community as a Spatial 
Pattern and a Moral Order," The Urban Community (Chicago, 
1926), pp. 11-12. 

®Robert Winch and Rae Lesser Blumberg, "Societal Com-
plexity and Familial Complexity: Evidence for the 
Curvilinear Hypothesis," American Journal of Sociology, 
LXXVII (March, 1972), p. 898. 

9Peter Blau, "Structural Effects," Social Structure and 
Social Process: An Introductory Reader, edited by Peter 
Orleans (Boston, 1969), p. 319; Hawley, Human Ecology, 
p. 179. 

^Hawley, Human Ecology, p. 154. 
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tradition."^ Communal living practices in America, for 

example, have apparently been facilitated by migrating away 

from the jurisdiction of the local community where one has 

resided. After Noyes had moved away from his home in Putney, 

Vermont, to an area outside the community boundaries of 

Oneida, New York, the traditional values of the Putney com-

munity were no longer salient. Mobility facilitated the 

removal of kinship ties and allowed him to adopt the new 

12 
form of family organization evidenced by Oneida. 

Urban Status Is Positively 
Associated with Deviation 
from English Common Law 

Urbanization is associated with industrialization and 

modernization in most advanced nations. The rapid social 

change characteristic of the urban society seems to require 

a very complex and formally administered legal system in 

order to meet the new problems incurred in the process of 

constant innovation. 

According to Wirth, the size, density and heterogeneity 

of the population influence the method of social control; 

11Yonina Talmon, "Family Life in the Kibbutz: From 
Revolutionary Days to Stabilization," Communes: Creating 
and Managing the Collective Life, edited by Rosabeth Moss 
Kanter (New York, 1973), pp. 318-323. 

12Rosabeth Moss Kanter, Communes: Creating and 
Managing the Collective Life (New York, 1973), pp. 15-24. 

13Llewellyn, "Law and Civilization," p. 328. 
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urban areas require very formal systems of social con-

£ r o ^ 1 4 wirth's theory would seem to indicate that the 

informal legal system of English common law, which was 

adopted by a predominantly rural American society, would 

be ineffective in states characterized by high rates of 

urban development. In this study, we would expect that 

urban residence would be positively associated with change 

from English common law. Characteristics used to measure 

the urban factor include (1) number of persons per square 

mile, (2) percent of persons foreign-born and (3) percent 

of population designated as having urban residence. 

Number of persons per square mile. population density 

bears directly on differentiation within populations. When 

a land area is overpopulated, without corresponding improve-

ments in technology, excessive pressure on the resources 

often results, leading to a change in social norms. 

Numbers alone create for the future the peril of 
proximity. At the least, more people means more 
conflicts with which law enforcement and judicial 
units must deal.l^ 

14Louis Wirth, "Urbanism as a Way of Life," American 
Journal of Sociology, XLIV (July, 1938), pp. 1-15. 

15Hawley, Human Ecology, p. 193. 

16Roger Price, "Population and Economic Projections," 
Law in a Changing America (Englewood Cliffs, New Jersey, 
T968), p. 105. 
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The hypothesis of the present study is that density of pop-

ulation is positively associated with deviation from 

English common law. 

Percent of population foreign-born.—Moore suggests 

that high rates of ethnic heterogeneity may be associated 

with normative confusion. As the laws become confusing 

and/or weakened, anomie results and the possibility of 

17 
accelerated normative change emerges. 

In general, normative change is expected to be greater 

in populations characterized by greater heterogeneity of 

culture, including diversity of values and beliefs. It is 

usually the urban man who has frequent social contact with 

persons whose social values differ from his own. Since he 

is "conditioned by radically different natural, cultural, 

and social environments,"^^ normative change seems to be 

facilitated. 

In the American society the preponderance of foreign-

born live in cities. Since they have previously resided 

outside the United States, they are more apt to hold values 

which differ from the native population. Therefore, per-

(jgut foreign—born which is an indicator of both pluralistic 

" W . E. Moore, "Forthcoming Patterns of Social and 
Political Structure," Law in a Changing America (Englewood 
Cliffs, New Jersey, 1968, pp. 19-21. 

1 8T. L. Smith and P. E. Zoph, Jr., Demography: 
Principles and Methods (Philadelphia, 1970), p. 74. 



47 

norms and urban status is expected to be associated with 

change from the early system of domestic law. 

Socio-Economic Level of Living I_s Positively 
' " Associated with Devlation from 

English Common Law 

The peculiar form of law which develops in a society 

is partially a result of the society's differentiation of 

socio-economic statuses on the basis of population charac-

teristics. These characteristics provide a means of 

categorization in the process of social organization. 

Socio-economic status, for example, may be largely influ-

enced by ethnic background; and the legal system will 

reflect and reinforce the differentiation of status on the 

. 19 
basis of ethnic characteristics. 

Weber notes that the legal order may either foster or 

impede access to economic power. 

The structure of every legal order directly influences 
the distribution of power, economic or otherwise, 
within its respective community. This is true of all 
legal orders and not only that of the state. 

As long as social mobility is restricted by law, the distri-

bution of power remains the same. But with an increase in 

the ratio of persons of higher social status, the likelihood 

of a change in legal norms also increases. A change in 

19Diamond, The Social Organization of Law, p. 5. 

20Weber, Law in Economy and Society, p. 45. 
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this ratio is largely determined by accessibility to alter-

native values, beliefs and behavior. Maximum accessibility 

to such experiences fosters the tolerance of alternative 

norms in the legal system. The legal system then may either 

encourage accessibility to economic power for a majority 

of the members of the society or may limit wealth to a 

minority. Differences in accessibility should be associated 

with uniquenesses in laws. 

Using median economic level of the population aggregate 

as an indicator of the extent of accessibility to economic 

power, differences in aggregate levels of socio-economic 

status would seem to be associated with uniquenesses in 

domestic codes. A state which has a large number of persons 

with a high socio-economic status would be expected to have 

laws permitting greater accessibility to power than a state 

with a large number of persons below the poverty level. 

The relevance of this principle to the present study could 

be illustrated by domestic laws such as those applicable 

to inheritance rights. Since wealth is largely distributed 

through inheritance, in America, limiting the right of in-

heritance to "legitimate" children also limits accessibility 

to economic power for a large number of persons. In this 

study we will expect aggregate levels of socio-economic 

status as indicated by such characteristics as education, 

income and employment to be associated with domestic provi-

sions. 
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Education.—It is expected that an increase in the 

aggregate educational level of the state will be associated 

with corresponding deviation in the domestic laws from early 

common law. Hazard, for example, argues that 

better education results in an awareness of one's 
(legal) rights, and within a growing economy more 
people will be financially able to enforce those 
rights.21 

Hazard suggests that the legal system reflects both the 

educational and economic status of the population aggregate 

governed by the code. We would expect that a population of 

limited educational attainment, similar to that of the time 

of early settlement, would require little legal change from 

the original system of informal law. 

participation in the labor force.—The ratio of non-

employed to employed is a critical measure of the social 

and economic well-being within the context of the American 

economic system.22 For the purposes of this study it is 

assumed that the extent of aggregate participation in the 

labor force reflects the general socio-economic level of 

a state and is positively correlated with deviation from 

the early system of domestic law. 

21Geoffrey C. Hazard, Jr., editor, Law in a Changing 
America (Englewood Cliffs, New Jersey, 1968), p. 195. 

22Smith and Zoph, Demography: Principles and Methods, 
p. 247. 
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Poverty level.—Wealth is a key criterion in determin-

ing the status of social aggregates. With adequate wealth, 

opportunities for diversified educational and occupational 

participation are increased. One would expect that the 

percent of the state population above the level of poverty 

would be positively associated with measures of change from 

English common law. 

Summary 

In summary, the general trend in the United States has 

been away from English common law. But the rate of change 

from English common law has not been equal from one state 

to another. The general theorem suggested by this study 

is that the extent of change from English common law is at 

least partially explained by state aggregate characteristics 

regarding mobility, urban development and socio-economic 

status. Therefore, we would expect that the extent of 

change from common law as reflected in current codes would 

be positively associated with these state aggregate charac-

teristics. 



CHAPTER III 

METHODOLOGY 

General Research Question 

The general research question of the present study can 

be stated as follows: Is the degree of change from English 

common law associated with the degree of mobility, urban 

status, and socio-economic status? 

Statement of Hypotheses 

Three hypotheses are derived from the research ques-

tion: 

(1) Geographic mobility is positively associated with 
deviation from English common law. 

(2) Urban status is positively associated with devia-
tion from English common law. 

(3) Socio-economic status is positively associated 
with deviation from English common law. 

Dependent Variables 

The dimensions of the dependent variables (provisions 

of domestic codes) are defined as follows: 

(1) Age with consent: male 

(2) Age with consent: female 

(3) Age without consent: male 

(4) Age without consent: female 

51 
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(5) Recognition (or non-recognition) of non-ceremonial 

marriages 

(6) inheritance rights for a child whose parents did 
not meet the minimum standards of marriage 

(7) Minimum residence requirement for divorce 

(8) Alimony obligations to former spouse (evidence of 
meeting this requirement is a prerequisite to 
remarriage) 

(9) Minimum requirement for desertion to be considered 
grounds for divorce (years) 

(10) Minimum waiting period before remarriage (months, 

years) 

As discussed in Chapter I (pp. 9-26)f the above provisions 

were selected because of their origin in early English com-

mon law. Other provisions found in current codes were 

unknown to the common law, e.g., blood test requirements, 

etc.; these provisions came into existence only in accor-

dance with legislative enactments. 

Current legal provisions can be ranked in order of 

deviation from common law, using criteria shown in Table I. 

The numerical rank judged to be most similar to early 

English common law is denoted by an asterik. 

Independent Variables 

The independent variables are seven demographic char-

acteristics of the states under investigation. These 

characteristics can be arranged into three subject areas, 

geographic mobility, urban status, and socio-economic 

status. The independent variables are as follows: 
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TABLE I 

DOMESTIC LAW: RANK ORDER OF 
DEVIATIONS FROM COMMON LAW 

1. Age with Consent: Male 

*1. 15 or less 
2. 16 
3. 17 and over 

2. Age with Consent: Female 

*1. 15 or less 
2. 16 
3. 17 and over 

3. Age without Consent: Male 

*1. 21 or over 
2. 19, 20 
3. 18 or less 

4. Age without Consent: Female 

*1. 21 or over 
2. 19, 20 
3. 18 or less 

5. Non-Ceremonial Marriage 

*1. The state recognizes the marriage 
2. The state does not recognize the marriage 

6. The Domicile Requirement for Divorce: Minimum 

*1. 1 year or more 
2. 90 days to 364 days 
3. 89 days or less 
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TABLE I—Continued 

7. Minimum Waiting Period before Remarriage 

*1. 1 year or more 
2. 62 days to 364 days 
3. 61 days or less 

8. Minimum Requirement for Desertion to Be Considered 
Grounds for Divorce 

*1. 2 years or more 
2. 1 year 
3. Less than one year 

9. Inheritance Rights for Child Whose Parents Did not 
Meet the Minimum Standards for Marriage 

*1. "No Inheritance Rights" and "May Inherit from 
Mother, Only" 

2. "May Inherit from Mother and Father, with His 
Acknowledgment" 

3. "Requirement of Paternity Proceedings Subse-
quently Giving Full Rights of Inheritance" 

10. Alimony Requirement 

*1. Provision for Permanent Alimony 

2. Temporary Alimony to Be Paid by Male, Only 

3. "Temporary Alimony May Be Required of Either 
Spouse" and "No Provision for Alimony" 
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Geographic mobility 

(1) Percent interstate mobility 

Urban status 

(2) Percent foreign-born 

(3) Percent of population designated as urban 

(4) Number of persons per square mile 

Socio-economic status 

(5) Ratio of non-employed to employed 

(6) Percent of population aged 14 to 17 in school 

(7) Percent with incomes below poverty level 

The data for each of the seven demographic character-

istics were divided into three ranks for comparison with 

the legal provisions. These data were ranked as described 

in Table II. The smallest quantity is denoted by rank "1". 

(A frequency table for the demographic data is provided in 

Appendix A.) 

Data Analysis 

Correlation 

Analysis of the association between demographic char-

acteristics and deviation of current legal provisions from 

the English common law is the primary concern of this study. 

It was hypothesized that the rank order of the laws (in 
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TABLE II 

DEMOGRAPHIC CHARACTERISTICS 
RANK ORDER 

1. Percent interstate mobility 

1. Low - 3.7 to 8.5 
2. Moderate - 8.6 to 12.5 
3. High - 13.0 to 34.7 

2. Percent foreign-born 

1. Low - .4 to 1.6 
2. Moderate - 1.8 to 3.8 
3. High - 4.3 to 11.6 

3. Percent of population designated as urban 

1. Low - 32.2 to 58.8 
2. Moderate - 60.3 to 73.9 
3. High - 75.3 to 90.9 

4. Number of persons per square mile 

1. Low - .5 to 37.2 
2. Moderate - 42.7 to 104.1 
3. High - 116.9 to 953.1 

5. Ratio of non-employed to employed 

1. Low - 1.2 to 1.4 
2. Moderate - 1.5 
3. High - 1.6 to 2.0 

6. Percent of population 14 to 17 in school 

1. Low - 86.7 to 91.7 
2. Moderate - 92.0 to 94.1 
3. High - 94.2 to 96.4 

7. Percent with incomes below poverty level 

1. Low - 05.3 to 08.4 
2. Moderate - 08.5 to 12.4 
3. High - 12.7 to 28.9 
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order of deviation from English common law) would be posi-

tively associated with the rank order of demographic 

characteristics. 

Gamma was the statistical measure used to determine 

the association between family laws and the demographic 

characteristics. Gamma is a measure of association for 

ordinal data. It provides an indicator of the degree of 

deviation of current laws from English common law as related 

to the status of the demographic characteristics. A high 

gamma score, for example, would indicate that there is both 

a high level of deviation from the common law and a high 

level of demographic development (if the correlation is pos-

itive). Any gamma correlation of .30 or above is considered 

sufficient evidence to support the hypotheses.^" 

Summation Procedure 

A summation procedure was utilized comparing legal 

provisions and demographic characteristics to determine 

whether there might be some more general pattern of asso-

ciation among these variables than was evident in the 

correlations between rankings of the specific demographic 

characteristics and deviations from common law. A rank of 

low, moderate or high was assigned to each state according 

to its composite score of ten legal ranks (denoting change 

"̂J. P. Guilford and Benjamin Fruchter, Fundamental 
Statistics in Psychology and Education (New York, 1973), 
p. 347. 
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from common law). Likewise, each state was assigned a rank 

of low, moderate or high on each of the indices of socio-

economic status, urban status and mobility. (See Appendix 

B.) 

The summation procedure assumes that the legal provi-

sions for each state are unidimensional and that each of 

the categories of urban status and socio-economic status 

is also unidimensional. If unidimensionality does not exist, 

the summation technique will be limited in providing useful 

information for interpreting the relationships. For example, 

if the variables of "percent foreign-born" and "percent 

urban" are not equally indicative of urban status, so that 

one indicator is negatively associated with the laws and 

another is positively associated, the relationships that 

exist will be obscured. The issue of dimensionality is 

examined through the use of gamma. 

Sources of Data 

The data in this study were secured from law libraries 

and compilations of the United States Bureau of the Census. 

Aggregate demographic data for the states were based upon 

information obtained from state population censuses as 

2 

published in General Social and Economic Characteristics 

(a publication for each state), The United States Summary: 

2 
U. S. Bureau of the Census, General Social and 

Economic Characteristics (Wasington, D. C., 1972). (50 
volumes) 
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3 
General Social and Economic Characteristics and The Book 

4 

of the States. These data are based upon the 1970 census. 

Current legal provisions were listed in family codes 

of the respective states; compilations of revised statutes 

for each state and cumulative supplements (including all 

revisions) were used. An explication of specific provi-

sions in English common law depended upon the writings of 

four authorities of early English common law: Pollack and 
c n 

Maitland, Madden, and Schouler. No incongruities have 

been detected within these writings. 

Limitations of Study 

Other demographic variables may have greater influence 

on legal provisions than those selected for analysis in the 

present study. One might expect, for example, that reli-

gious preference and political participation are also 

important factors to consider. At least one variable used 

3 
U. S. Bureau of the Census, The United States Summary: 

General Social and Economic Characteristics (Washington, 
D. C., 1973). 

4 
The Book of the States (Lexington, Kentucky, 1972). 

5 . 
Sir Frederick Pollack and Frederic William Maitland, 

The History of English Law; before the Time of Edward I_, 
Vol. I, 2nd ed. (Cambridge, Massachusetts, 1911). 

g 
Joseph W. Madden, Handbook of the Law of Persons and 

Domestic Relations (St. Paul, Minnesota, 1931). 

7 
James Schouler, A Treatise on the Law of the Domestic 

Relations: Embracing Husband and Wife, Parent and Child, 
Guardian and Ward, Infancy, and Master and Servant, 4th ed. 
(Boston, 1889). 
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in this study, degree of ethnicity (foreign-born), may 

reflect some of the influence of these characteristics. 

This present study is not a longitudinal (time series) 

study. Therefore, rates of change have not been taken into 

account; rather, an attempt has been made to examine the 

extent of cumulative change in state laws relative to 

existing social characteristics of state aggregates. 



CHAPTER IV 

FINDINGS 

The findings of the study are summarized in two sec-

tions. In the first section, the current status of legal 

codes in the United States is described in terms of the 

deviation of these codes from English common law. Tables 

in this section report how often the various positions 

occur on each of the ten legal provisions listed on Table I. 

In the second section of this chapter, the relationship 

between each of the ten legal provisions and the seven demo-

graphic characteristics is described. At the first level 

of analysis, each legal provision is separately compared 

to each demographic characteristic. At the second level 

of analysis, the states are ranked according to adherence 

to common law on each of the ten legal matters and a com-

posite score is assigned to each state to represent that 

state's overall deviation from English common law. A 

composite score or index is also used to describe the 

demographic characteristics (if the index contains more 

than one characteristic, i.e., urban status and socio-

economic status); and these demographic scores are then 

compared with the composite scores for deviation from com-

mon law. 
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Conclusions regarding the three hypotheses of this 

study are based on an evaluation of relationships between 

(1) individual demographic characteristics and individual 

legal provisions for each state and (2) composite scores 

for demographic characteristics (with more than one char-

acteristic) and composite scores for legal provisions. 

Frequency Distributions of the 
Ten Domestic Legal Provisions 

A brief definition of each of the domestic provisions 

under early common law is given in this section. Tables 

showing the positions now held on these legal provisions 

and the number of states sharing the various perspectives 

are provided. 

Age at Marriage with Consent 

At common law the age of consent is 14 for males and 

12 for females.1 

In most states the age of consent has been increased by 

statute. As the frequencies show, however, a sizable 

minority of the states still maintain the common law per-

spective of a lower age with consent for the female. 

As Table III shows, only two states maintain a common 

^"Joseph W. Madden, Handbook of the Law of Persons and 
Domestic Relations, (St. Paul, Minnesota, 1931), p. 28. 



TABLE III 

CLASSIFICATION OF STATES BY RANK ORDER 
DEVIATION FROM ENGLISH COMMON LAW ON 
AGE AT MARRIAGE: PARENTAL CONSENT 

63 

Provisions for 
Minimum Age at 
Marriage with 

Consent 

Rank Order 
Deviation 
from Common 

Law 

Frequency of 
States by 

Rank Order: 
Deviation from 
English Common 

Law 

Male 

15 years (or less) 1 2 

16 years 2 14 

*17 years (or over) 3 34 

Total 
• • • 

50 

Female 

15 years (or less) 1 11 

16 years 2 37 

*17 years (or over) 3 2 

Total • • • 50 

law perspective allowing marriage with consent (at age 15 

or less) for the male. For the female, eleven states 

retain a common law perspective. 
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Age at Marriage 
without Consent 

At common law all persons under 21 years of age are 

infants.^ 

The age requirement logic of English common law is reversed 

in considering marriage without consent as compared to mar-

riage with consent as shown on Table IV. In marriage 

TABLE IV 

CLASSIFICATION OF STATES BY RANK ORDER DEVIATION 
FROM ENGLISH COMMON LAW ON AGE AT MARRIAGE 

WITHOUT PARENTAL CONSENT 

Provisions on 
Minimum Age at 

Marriage without 
Consent 

Rank Order 
Deviation 

from English 
Common Law 

Frequency of 
States by 

Rank Order: 
Deviation from 
English Common 

Law 

Male 

21 years (or over) 1 11 

19, 20 years 2 5 

*18 years 3 34 

Total • • • 50 

Female 

21 years (or over) 1 2 

19, 20 years 2 3 

*18 years 3 45 

Total • • • 50 
•Greatest deviation from English common law. 

'Ibid., p. 527. 
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without consent, English common law encourages a later 

age for marriage; only persons 21 or older are eligible 

for marriage. Deviation from common law enables earlier 

marriage without consent. 

The laws regarding marriage age in the various states 

are summarized in two sections of Table IV: one noting 

the age of majority for the male and the other indicating 

the age of majority for the female. As this table shows, 

the common law perspective of a higher age of majority is 

maintained in current provisions more often for males than 

females. The contrast between male and female age require-

ments suggests that the English common law principle of 

progenitorship is still influential; females are still 

permitted an earlier age for marriage both with and without 

parental consent in many states. 

Non-Ceremonial Marriage 

(I)n England . . . no marriage ceremony was necessary. 
"Consensual marriages" were valid unless expressly 

forbidden.^ 

Current provisions regarding common-law marriages are 

divided into two categories as Table V shows: (1) those 

which recognize non-ceremonial marriages and (2) those 

which do not recognize non-ceremonial marriages. 

3 
Ibid., p. 50. 
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CLASSIFICATION OF STATES BY RANK ORDER DEVIATION 
FROM ENGLISH COMMON LAW ON 
NON-CEREMONIAL MARRIAGE 
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Provision on 
Non-Ceremonial 

Marriage 

Rank Order 
Deviation 

from English 
Common Law 

Frequency of 
States by 

Rank Order: 
English Common 

Law 

The state recognizes 
the marriage. 1 13 

The state does not 
recognize the 
marriage.* 2 37 

Total 
• • • 50 

•Greatest deviation from English common law. 

As Table V shows, most states do not recognize common-

law marriages. The common-law provision seemed to be more 

pervasive in colonial America when access to licensed 

magistrates was limited. 

Remarriage 

Under English common law (at least prior to 1857) a 
divorce could be granted only "a mensa et t h o r o . " 4 

Since a total dissolution of the marriage did not occur, 

any second marriage was considered bigamous. In this same 

tradition, early American legal codes did not return the 

divorced person to the same status as a single person; 

4 Ibid., p. 256. 
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marriage between persons who had formerly divorced was for-

5 . . 
bidden (except to the former spouse). Current positions 

on remarriage can be summarized as shown on Table VI. 

TABLE VI 

CLASSIFICATION OF STATES BY RANK ORDER DEVIATION 
FROM ENGLISH COMMON LAW ON REMARRIAGE: 

MINIMUM WAITING PERIOD 

Provision on 
Interval before 

Remarriage 
after Divorce 

Rank Order 
Deviation 

from English 
Common Law 

Frequency of 
States by 

Rank Order: 
Deviation from 
English Common 

Law 

One year or more 1 7 

62 days to 364 days 2 6 

61 days or less* 3 37 

Total • • • 
50 

•Greatest Deviation from English Common Law. 

As Table VI shows, most states have moved away from 

the common law perspective; an absolute divorce at the time 

of the judicial decree or within two months of the decree 

is granted in thirty-seven states. Apparently, thirteen 

states tend to function on the common law principle that 

the longer the period one must wait to remarry, the less 

reinforcement given to divorce as a means of changing 

one's marital partnerships. 

James Schouler, A Treatise on the Law of the 
Domestic Relations, 4th ed. (Boston, 1889), p. 36. 
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Desertion 

(T)he English divorce statute made (desertion), when 
without cause and extending over the space of two g 
years, a third cause for judicial separation. . . . 

Should an absence extend over a period of seven years, it 

was assumed that the spouse was dead and remarriage could 

occur. Variation among current provisions, denoting a 

moderate trend away from English common law is observed 

in Table VII. 

TABLE VII 

CLASSIFICATION OF STATES BY RANK ORDER DEVIATION 
FROM ENGLISH COMMON LAW ON DESERTION 

Provision on Minimum 
Absence before 
Desertion May 
Be Declared 

Rank Order 
Deviation 

from English 
Common Law 

Frequency of 
States by 

Rank Order: 
Deviation from 
English Common 

Law 
Two years or more 1 8 

One year 2 31 

Less than one year* 3 11 

Total • • • 
50 

The common law perspective, requiring a long period of 

absence for desertion, is still maintained by eight states. 

Thirty-one states take a moderate position, requiring at 

least one year. Eleven states show high deviation from 

common law. 

Ibid., p. 202b. 
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Inheritance Rights for 
Illegitimates 

"In . . . English law bastardy can not [sic] be called a 

status or condition. The bastard can not [sic] inherit from 

his parents or from any one else. . . . " Some states still 

maintain this restrictive position concerning the illegiti-

mate's rights. Categories of variation in order of deviation 

from English common law are included in Table VIII. 

TABLE VIII 

CLASSIFICATION OF STATES BY RANK ORDER DEVIATION 
FROM ENGLISH COMMON LAW ON ILLEGITIMACY 

Provision on 
Inheritance 
Rights for 
Illegitimate 
Children 

Rank Order 
Deviation 

from English 
Common Law 

Frequency of 
States by 

Rank Order: 
Deviation from 
English Common 

Law 

No inheritance 
rights and 
may inherit 
from mother, only 1 23 

May inherit from 
mother and father 
with his acknowl-
edgment 2 24 

Required paternity 
proceedings fol-
lowed by full 
inheritance 
rights* 3 3 

Total 
• • • 50 

Pollack and Maitland, The History of English Law. 
Cambridge: The University Press, 1911, pp. 369-397. 
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As Table VIII shows, there is only a moderate trend 

away from the common law perspective that the inheritance 

rights of illegitimates should be restricted. Only three 

states favor full inheritance rights for the illegitimate 

(with the sole requirement that paternity be established). 

Alimony 

The rule is that where the husband unlawfully abandons 
his wife . . . he is liable for her necessaries, and 
sends credit with her to that extent.8 

According to this common law rule, alimony is an allowance 

to be paid to an estranged wife for as long as the separa-

tion of the partners lasts. Current legal provisions 

regarding alimony are described in Table IX. 

TABLE IX 

CLASSIFICATION OF STATES BY RANK ORDER DEVIATION 
FROM ENGLISH COMMON LAW ON ALIMONY 

Provisions on 
Alimony 

Payments after 
Divorce 

Rank Order 
Deviation 

from English 
Common Law 

Frequency of 
States by 

Rank Order: 
Deviation from 
English Common 

Law 
Temporary alimony by 

male only 1 16 

Permanent alimony by male 2 27 

Temporary alimony by 
either spouse and/or 
no alimony* 3 7 

Total • • • 
50 

•Greatest deviation from English common law. 

g 
Schouler, A Treatise on the Law of the Domestic 

Relations, p. 65. 
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Only sixteen states require permanent alimony, indi-

cating a fairly strong trend away from the common law 

perspective. 

Domicile for Divorce 

(T)he civil domicile . . . is acquired by residence 
and continuance in a certain place.® 

Under English common law, only continued residence "in a 

certain place" allowed a citizen to appeal to the court for 

justice in any civil matter. This common law perspective 

is reflected in legal provisions which permit an application 

to terminate a marriage if the minimum residence requirement 

(within the jurisdiction of the court) has been met. 

TABLE X 

CLASSIFICATION OF STATES BY RANK ORDER DEVIATION 
FROM ENGLISH COMMON LAW ON DOMICILE 

REQUIREMENT FOR DIVORCE 

Provisions on 
Length of 

Domicile Require-
ment for Divorce 

Rank Order 
Deviation 

from English 
Common Law 

Frequency of 
States by 

Rank Order: 
Deviation from 
English Common 

Law 

One year or more 1 25 

90 days to 364 days 2 19 

89 days or less* 3 6 

Total • • • 50 

Ibid., p. 4. 



72 

As Table X shows, twenty-five states require at least 

one year's residency for divorce. The common law perspective, 

requiring evidence of continuing residence, is not without 

influence in current codes. 

Summary of Frequency Data Describing 
Deviation from English Common Law 

A summary of frequencies showing the total amount of 

deviation from English common law is provided in this 

section. Percentages of deviation from common law are cal-

culated by adding together the frequencies of ranks "2" and 

"3" and dividing by fifty, the total number of the states. 

Table XI describes the total amount of deviation from common 

law for each provision. 

TABLE XI 

PERCENTAGES SHOWING TOTAL AMOUNT OF 
DEVIATION FROM ENGLISH COMMON LAW 

Percent of States 
Provision of Domestic Law Deviating from 

English Common Law 

Minimum Age at Marriage without 
Consent: Female 96% 

Minimum Age at Marriage with 
Consent: Male 96% 

Remarriage: Minimum Waiting Period 86% 
Desertion 84% 
Minimum Age at Marriage with 

Consent: Female 78% 
Minimum Age at Marriage without 

Consent: Male 78% 
Non-Ceremonial Marriage 74% 
Alimony 68% 
Illegitimacy 54% 
Domicile Requirement for Divorce 50% 
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The provisions "minimum age at marriage without con-

sent: female" and "minimum age at marriage with consent: 

male" show the greatest total amount of deviation from 

common law (96%), when the laws are ranked as given in this 

study (Table I). The lowest amount of departure from common 

law is indicated by the provision "domicile requirement for 

divorce" (50%). By arraying the provisions in order of 

total deviation from common law, we note a median deviation 

of 78%. 

Statistical Findings Regarding 
the Hypotheses 

This section includes the statistical findings in 

evaluation of the three hypotheses of the study: 

(1) Geographic mobility is positively associated 
with deviation from English common law. 

(2) Urban status is positively associated with 
deviation from English common law. 

(3) Socio-economic status is positively associated 
with deviation from English common law. 

These hypotheses will be evaluated by comparing both individ-

ual legal and demographic characteristics and by comparing 

composite scores of these variables. 

Hypothesis I_: Geographic Mobility Is Positively 
Associated with Deviation from 

English Common Law 

Table XII shows the strength and direction of the rela-

tionships between mobility and the ten legal provisions of 

the study as measured by gamma. A relationship of plus or 
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TABLE XII 

MEASURES OF ASSOCIATION (GAMMA) BETWEEN RANK ORDER 
DEVIATION OF SELECTED LEGAL PROVISIONS FROM 

ENGLISH COMMON LAW AND RANK ORDER ON 
INTERSTATE MOBILITY FOR ALL 

STATES, 1970 

Legal Provisions Gamma 
Predicted (P) or 
Nonpredicted (NP) 
Direction of Gamma 

Inheritance rights for 
child whose pajrents 
did not meet the 
minimum standards 
for marriage + .35* P 

Alimony requirement + .30* P 

Minimum domicile 
requirement for 
divorce + .27 P 

Non-ceremonial 
marriage + .18 P 

Age without parental 
consent: male + .03 P 

Age with parental 
consent: female •

 o
 

to
 

NP 

Minimum waiting period 
before remarriage -.08 NP 

Age with parental 
consent: male -.18 NP 

Minimum requirement for 
desertion to be con-
sidered grounds for 
divorce -.23 NP 

Age without parental 
consent: female -.43* NP 

*Gammas which meet tl le criterion of .30 adopted in 
this study. 



75 

minus .30 is considered significant for the purposes of this 

study (as explained on page 57 in Chapter III). As was antic-

ipated by the theoretic assumptions (pp. 42-44), states with 

high mobility rates tend to deviate from common law by 

increasing inheritance rights for illegitimates and by mini-

mizing alimony requirements. However, the other eight legal 

provisions are not related to mobility in such a way as to 

support the hypotheses. A significant but unexpected find-

ing is that high geographic mobility rates are associated 

with the common law perspective in which a relatively high 

age at marriage without consent is required for females 

(-.43). It would appear that states are more concerned about 

the domicile of the female than the male, when marriage 

occurs without parental consent. On the other hand, geo-

graphic mobility seems to be an unimportant factor when 

parental consent is given. 

To further understand the relationship between devia-

tion from common law and mobility, the composite score for 

each state's legal provisions is compared with the level 

of mobility. For determining the composite score for 

deviation from English common law, each state is assigned 

a rank score of 1, 2 or 3, denoting its position on each 

law; a rank of 3 indicates the highest deviation from com-

mon law. The total score of these ranks has a possible 

range of 10 (lowest deviation on all ten legal provisions) 
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to 30 (highest deviation on all ten legal provision). States 

receiving a total score of 10 through 16 are classified as 

having low deviation from English common law; 17 through 

23 represents moderate deviation; and 24 through 30 indicates 

high deviation. The derived composite scores lf 2, and 3 

represent the low, moderate and high categories. Each state 

is also characterized as having low (1), moderate (2), or 

high (3) geographic mobility. When geographic mobility is 

compared with the composite scores for legal provisions, 

a gamma value of .82 is obtained. See Table XVI on page 

88 and paragraph two on page 87 for further descriptive 

information. 

These findings suggest that there is little support for 

the hypothesis when comparing the individual legal provisions 

with geographic mobility. There is greater support for the 

hypothesis when geographic mobility is compared with the 

composite score for legal provisions. Apparently, the legal 

provisions with positive gammas below .30 (in the individual 

comparisons) become more predictable in the summation process; 

rank order on geographic mobility is a better predictor of 

the combined rank order of legal provisions. 

Hypothesis II: Urban Status Is 
Positively Associated with 
Deviation from Common Law 

According to theoretical expectations (pp. 44-47), there 

should be a positive relationship between urban status and 
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deviation from common law. Three variables, comprising the 

category of urban status, are examined in this study: (1) 

percent urban, (2) percent foreign-born, and (3) population 

density. Table XIII shows the strength and direction of 

the relationships between the three urban status variables 

and the ten legal provisions as measured by gamma. 

As Table XIII shows, two of the ten legal variables 

are significantly and positively associated with percent 

foreign-born. These findings indicate that as the percent 

of foreign-born increases there is a tendency for deviation 

from common law towards rejecting non-ceremonial marriages 

and reducing alimony requirements. One of the ten legal 

variables is significantly related to percent urban — age 

without parental consent for males. The correlation, how-

ever, is negative and in the unpredicted direction, 

suggesting that states with higher percentages of urban 

residence tend to maintain the early common law perspective 

of requiring an older age for males when parental consent 

is not given. States with higher rates of density tend to 

retain their basic common law orientation in regards to 

domicile requirements, inheritance rights for illegitimates, 

and alimony requirements; yet they tend to deviate from 

common law in terms of the minimum waiting period before 

remarriage. (The waiting period tends to be shorter.) 
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TABLE XIII 

MEASURES OF ASSOCIATION (GAMMA) BETWEEN DEVIATION OF 
SELECTED LEGAL PROVISIONS OF STATES FROM ENGLISH 

COMMON LAW AND SELECTED MEASURES OF URBAN 
STATUS: PERCENT URBAN, PERCENT FOREIGN-

BORN, AND POPULATION DENSITY (1970) 

Legal Provision 

Percent 
Foreign-
Born 

Percent 
Urban 

Population 
Density 

Gamma Gamma Gamma 

Non-ceremonial marriage .57*(P) .08 (P) .07 (P) 

Alimony requirement .42*(P) .21 (P) -.37*(N) 

Minimum waiting period 
before remarriage .21 (P) •

 
r
o
 

• 31*(P) 

Age with parental 
consent: female .10 (P) .18 (P) .19 (P) 

Age without parental 
consent: female -.23 (N) -.02 (N) 

C
O
 

o
 •
 

1 

Age with parental 
consent: male -.12 (N) .00 -.11 (N) 

Minimum requirement for 
desertion to be con-
sidered grounds for 
divorce -.27 (N) 

$5
 

V
O
 

o
 •
 

1 -.21 (N) 

Minimum domicile 
requirement for 
divorce -.05 (N) .03 (P) -.36*(N) 

Age without parental 
consent: male .00 -.30*(N) .11 (P) 

Inheritance rights for 
child whose parents did 
not meet the minimum 
standards for marriage .16 (P) -.04(N) -.52*(N) 

this study. The predicted (P) or nonpredicted (N) direc-
tion of gamma (as stated by the hypothesis) is also noted. 
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Considering each of the urban indicators separately, we find 

four unanticipated negative relationships between urban 

variables and the legal provisions and three expected posi-

tive relationships. Therefore, there is only minimum 

support for the second hypothesis among the individual asso-

ciations. 

The second level of analysis involves the comparison 

of states' composite scores for deviation from common law 

and urban status. A state's composite score on urban status 

is calculated by assigning the state a rank of 1, 2, or 3 

on each of the three variables: population density, percent 

urban and percent foreign-born. By summating these ranks, 

scores may range from 3 (low on each of the characteristics) 

to 9 (high on each of the characteristics). States having 

a total score of 3 or 4 are then ranked low (1) on urban 

status; 5 through 7 as moderate (2); and 8 through 9 as high 

(3). The composite scores on urban status (1, 2, or 3) are 

compared with the states' composite scores (1, 2, or 3) on 

deviation from common law. (Composite scores for deviation 

from common law remain the same for each of the hypotheses.) 

The relationship between deviation from common law and 

the composite urban score is -.07, indicating that there is 

no significant association between urban status and devia-

tion from common law. Thus, the composite associations do 
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not support the second hypothesis. Only partial support 

for the hypothesis is given by the individual associations 

between "percent foreign-born" and two legal provisions. 

(See Table XVI on page 88 and paragraph two on page 87 for 

further descriptive information.) 

Hypothesis III: Socio-economic Status 
Is Positively Associated with Devia-

tion from English Common Law 

Table XIV shows the strength and direction of the rela-

tionships between the three indicators of socio-economic 

level of living and the ten legal provisions as measured by 

gamma. According to the literature, it was predicted that 

deviation from common law would be positively associated 

with the "percent persons 14 to 17 years of age in school" 

and negatively associated with the "ratio of non-employed 

to employed" and "percent with incomes below poverty level". 

One of the ten legal provisions has a significant asso-

ciation with ratio of non-employed to employed. As was 

expected, states with high non-employment ratios (an indi-

cator of poverty) are negatively associated with minimum age 

at marriage with consent for females (-.31). As was also 

expected, the second indicator of socio-economic status, 

percent 14 to 17 in school is positively associated with the 

minimum age at marriage with consent for males (.37) and 

inheritance rights for illegitimates (.57). That is, states 
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TABLE XIV 

MEASURES OF ASSOCIATION (GAMMA) BETWEEN DEVIATION OF 
SELECTED LEGAL PROVISIONS OF STATES FROM ENGLISH 

COMMON LAW AND SELECTED MEASURES OF SOCIO-
ECONOMIC STATUS: PERCENT BELOW POVERTY, 

PERCENT NON-EMPLOYED AND PERCENT 
14-17 IN SCHOOL (1970) 

Legal Provision 

Ratio of 
Non-employed 
to Employed 

Percent 
14 to 17 
in School 

Percent 
below 

Poverty 
Gamma Gamma Gamma 

Inheritance rights for 
child whose parents did 
not meet the minimum 
standards for marriage (N) .19 (P) .57* (P)-.22 

Minimum requirement for 
desertion to be con-
sidered grounds for 
divorce (N) .22 

VO 
o
 • 

$5 (N) .35* 

Age with parental 
consent: male (N) .16 (P) .37* (N) .03 

Minimum domicile require-
ment for divorce (N) .17 (N)-.16 (N) .27 

Alimony requirement (N) .01 (P) .27 (P)-.26 

Age without parental 
consent: female (P)-.23 (P) .02 (P)-.26 

Age without parental 
consent: male (P)-.15 (P) .25 (P)-.37* 

Non-ceremonial marriage 

00 
o
 • 

00 
CN • 

ST (P)-.41* 

Minimum waiting period 
before remarriage (P)-.03 (N)-.44* (N) .14 

Age with parental 
consent: female (P)-.31* (P) .17 (P)-.30* 

*Gammas which meet the 
this study. The predicted 
tion of gamma (as stated by 

criterion of .30 adopted in 
(P) or nonpredicted (N) direc-
the hypothesis) is also noted. 
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with higher percentages of children in school tend to 

deviate from common law by (a) requiring a higher minimum 

age at marriage with consent for males and (b) allowing 

inheritance rights for illegitimates comparable to those 

for other children. One unexpected finding is the negative 

association between minimum waiting period before remarriage 

and percent 14 to 17 in school (-.44). This indicates that 

states with higher percentages of children in school tend 

to adhere to the common law practice of requiring a longer 

waiting period before remarriage. The third indicator of 

socio-economic status, percent with incomes below poverty 

level, was found to have a significant relationship with 

four of the legal provisions. In keeping with the expecta-

tion of this study, states with higher rates of poverty 

tend to adhere to common law by (a) allowing females to 

marry at very young ages with parental consent (-.30), (b) 

requiring a higher minimum age at marriage without consent 

for males (-.37), and allowing non-ceremonial marriage 

(-.41). However, in contrast to the expectation of the 

study, states with higher rates of poverty tend to deviate 

from common law by allowing a shorter waiting period for 

desertion to be considered grounds for divorce (.35). As 

noted in the review of literature, an extended absence of 

the deserter usually results in economic dependency on the 
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state for the wife and children. Therefore, it is probably 

to the state's advantage, should it have a high poverty 

rate and correspondingly high desertion rate, to allow a 

deserted wife to remarry as soon as possible. 

A comparison is also made between composite scores for 

socio-economic status and deviation from common law. The 

composite score denoting a state's rank on socio-economic 

status is calculated by assigning each state a rank of "1", 

"2", or "3" on each of three variables: ratio of non-

employed to employed, percent 14 to 17 in school, and 

percent below poverty. By summating these ranks the 

possible range of scores is from 3 (low on each of the char-

acteristics) to 9 (high on each of the characteristics. 

States with total scores of 3 or 4 are assigned a composite 

score of 1 (low); states with scores of 5, 6, or 7 are 

assigned a composite score of 2 (moderate); and states with 

scores of 8 or 9 are assigned a composite score of 3 (high). 

By comparing the composite scores for socio-economic 

status with the composite scores for deviation from common 

law, a gamma of -.38 is obtained (in the unpredicted direc-

tion) . It is concluded that the third hypothesis is 

supported neither by the individual associations between 

legal provisions and socio-economic indicators nor the 

composite associations between legal provisions and socio-

economic status. One possible exception to this conclusion 
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is with the individual characteristic "percent below 

poverty" which shows three significant associations in the 

expected direction with the individual legal provisions. 

(See Table XVI on page 88 and paragraph two on page 87 for 

further descriptive information.) 

Summary of States by Composite Scores on Demographic 
Characteristics and Composite~Scores of 

Deviation from English Common Law 

A summary of the states which are characterized by 

composite scores denoting low, moderate and high deviation 

from English common law is provided in Table XV. The 

states are also arrayed in rank order on the composite 

scores of the social aggregate characteristics from those 

which rank low on all three of the characteristics 

(mobility, urban status and socio-economic status) to 

those which rank high on all three of the characteristics. 

The states with similar ranks on demographic characteris-

tics are grouped together, e.g., those states showing a 

total of two low positions and one moderate are placed in 

one group. (The characteristics are treated as equally 

important, so no distinction is made, for example, between 

those states which ranked high on mobility and those which 

ranked high on urban status.) Ten possible combinations 

of ranks appear. 
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TABLE XV 

TYPOLOGY OF STATES BY SELECTED DEMOGRAPHIC 
CHARACTERISTICS AND DEVIATION OF STATE 

PROVISIONS FROM ENGLISH COMMON LAW 

Deviation from 
English Common 

Law 
(Summated Laws) 

Combinations of 
Ranks on Urban 

Status, Mobility, 
Soc io-Economic 

Status (Ordered) 

States 
Sharing 
These 
Ranks 

Moderate Low, Low, Low (1) Alabama, Kentucky, 
Mississippi, 
West Virginia 

Moderate Low, Low, 
Moderate (2) 

* 

Arkansas , Iowa, 
Louisiana, North 
Carolina, South 
Dakota, Texas 

Moderate Low, Low, High (3) (None) 

Moderate Moderate, Moderate, 
Low (4) 

Kansas, Montana, 
North Dakota, 
Oklahoma, Maine 
Pennsylvania, 
South Carolina 

Moderate Moderate, Moderate, 
Moderate (5) 

Utah, Georgia, 
Missouri 

Moderate Low, Moderate, 
High (6) 

Alaska, Indiana, 
Minnesota, New 
York, Wisconsin 

Moderate Moderate, Moderate 
High (7) 

Nebraska, New 
Hampshire, Oregon, 
Rhode Island, 
Virginia, Vermont 

*When states were divided into 3 intervals on devia-
tion from common law, Arkansas, alone, appeared in the 
lowest category. For the purpose of comparison, Arkansas 
is included with the next highest category. 
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Deviation from 
English Common 

Law 
(Summated Laws) 

Combinations of 
Ranks on Urban 

Status, Mobility, 
Soc io-Economic 

Status (Ordered) 

States 
Sharing 
These 
Ranks 

Moderate High, High, Low 
(8) 

Florida, Illinois, 
Massachusetts, 
Michigan, Ohio 

Moderate High, High, 
Moderate (9) 

Colorado, New 
Jersey, Washington, 
Connecticut, 
Maryland, Delaware 

Moderate High, High, High 
(10) 

Hawaii 

High Low, Low, Moderate 
(2) 

Tennessee 

High Low, Moderate, 
High (6) 

Arizona, Idaho, 
New Mexico 

High Moderate, Moderate, 
High (7) 

Wyoming 

High High, High, 
Moderate (9) 

California, Nevada 
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Some regional variations are noted in Table XV. For 

example, Arkansas (a Southern state) is the only state 

which appears in the category denoting continued strict 

adherence to English common law. In contrast, among those 

states which demonstrate strong deviation from English 

common law, Tennessee is the only state which can be cate-

gorized as Southern. 

Four states which rank relatively low on deviation 

from common law also rank low on all three of the aggregate 

characteristics: Alabama, Kentucky, Mississippi, and West 

Virginia. All of these are Southern states. On the other 

hand, all the states which demonstrate a great deal of 

change from English common law (with the exception of 

Tennessee) are located in the West or mid-West. 

To further clarify these composite relationships, 

Table XVI is provided. This table gives percentage compar-

isons between the composite state ranks on deviation from 

English common law and the composite state ranks on the 

demographic variables. As Table XVI shows, all states 

except one are characterized by either moderate or high 

deviation from English common law. As was anticipated from 

the review of literature, those states with a moderate 

deviation from English common law show lower rates of 

mobility than those states with a high deviation from 
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COMPOSITE STATE RANKS ON DEVIATION FROM ENGLISH 
COMMON LAW BY COMPOSITE STATE RANKS ON 
SELECTED DEMOGRAPHIC CHARACTERISTICS 
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English common law. On the other hand, there is no such 

discernible pattern between the composite state ranks on 

deviation from English common law and the composite state 

ranks on urban status and socio-economic status. Therefore, 

Tables XV and XVI further illustrate the findings already 

shown by the gamma coefficients. 

Explication of Unique Variance Accounted 
for by Individual Demographic Variables 
in Composite Scores of Socio-Economic~ 

Status and Urban Status 

The individual characteristics of urban status, as 

well as the individual characteristics of socio-economic 

status, vary in the degree to which they are predictive of 

English common law (as noted in Tables XIII and XIV). Post 

hoc evaluation of these findings suggests that further exam-

ination of the individual characteristics is necessary to 

identify the unique variance contributed by each of the 

components in predicting the composite scores of deviation 

from common law. A third level of analysis (beyond the 

original design of the study) is therefore provided in this 

section to clarify the distinctive interaction of demo-

graphic characteristics and deviation from common law. 

Observation of the gamma values describing associa-

tions among urban status indicators and deviation from 

common law seems to imply that "percent foreign-born" is 
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the best urban predictor of deviation from common law 

(Table XIII). A more extensive evaluation of the unique 

influence of "percent foreign-born" is derived from the use 

of Kendall's partial rank correlation coefficient.^ By 

removing the influence of "percent urban" and "population 

density", the relationship between "percent foreign-born" 

and deviation from common law is +.54. Since this value 

is much larger than the correlation between the composite 

scores of urban status and deviation from common law (-.07) , 

it might be concluded that the relationship between urban 

status and deviation from common law is dependent primarily 

on one urban component — percent foreign-born. 

Table XIV seems to indicate that "percent below 

poverty" is the best socio-economic status predictor of 

deviation from common law. When controlling for the 

effects of "ratio of non-employed to employed" and "the 

percent 14 to 17 in school", the relationship between 

"percent below poverty" and deviation from common law 

is -.65 in the expected direction. However, when the 

three components of socio-economic status comprise a com-

posite score, the correlation coefficient between deviation 

from common law and socio-economic status is weak (-.28) 

^ T h e partial rank correlation coefficient is a non-
parametric statistic which only requires that data are 
ordinal. This requirement is met by this set of data. 



91 

and not in the predicted direction. These findings seem 

to suggest that any relationship that may exist between 

deviation from common law and socio-economic status is 

dependent primarily upon one component of socio-economic 

status — percent below poverty. 

The calculations of Kendall's partial rank correlation 

coefficients are limited attempts to empirically investi-

gate relationships among the three components of 

socio-economic status and deviation from common law and 

among the three components of urban status and deviation 

from common law. Further extensive multivariate analyses 

of components of socio-economic status and urban status 

may aid in the development of more sophisticated opera-

tional definitions of variables influencing domestic law. 

Summary of Findings 

The data of this study provide only limited support 

for the three basic hypotheses under analysis. As noted 

in this chapter, the results of the associations (1) 

between individual demographic characteristics and indi-

vidual laws and (2) between composite demographic variables 

and composite scores for deviation from common law would 

seem to support only the first hypothesis. That is, there 

is considerable association between mobility and deviation 

from common law (particularly as described by the composite 
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scores). In contrast to the expectations of this study 

there is minimal association between both (1) urban status 

and deviation from common law and (2) socio-economic status 

and deviation from common law. 

However, there seem to be several consistent patterns 

among certain individual components of urban status and 

socio-economic status in the manner in which they are 

related to legal provisions. Three demographic character-

istics, percent foreign-born, percent below poverty and 

geographic mobility, are associated with deviation from 

common law more pervasively than any other of the selected 

demographic characteristics. These same three demographic 

characteristics are by far the best predictors of the com-

posite score for legal provisions. Thus it follows that 

these three demographic characteristics support the pro-

posed hypotheses. The fact that the best predictors of 

the individual legal provisions were the same predictors 

of the composite score for legal provisions also suggests 

that the use of composite scores for laws is reliable. 

The demographic characteristics, "percent 14 to 17 in 

school", "percent urban", "population density", and "ratio 

of non-employed to employed", which failed to support the 

hypotheses were at times found to have trends in the pre-

dicted direction. For example, "percent 14 to 17 in school" 
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shows associations above .25 in the predicted direction 

(Table XIV), but three gamma values failed to attain the 

pre-established level for statistical significance. These 

variables do not appear to have a consistent pattern with 

regard to deviation from basic common law. 

Some regional variation appears in the comparison of 

composite variables: urban status, socio-economic status, 

mobility and deviation from common law. The fifty American 

states are ranked from high to moderate to low in terms of 

their overall deviation from English common law. This 

ranking is correlated with the unique pattern of mobility, 

urban status and socio-economic status in each of the 

states. Analysis of the resulting pattern reveals a rather 

striking tendency for southern states to show relatively 

little deviation from common law along with relatively low 

rates of mobility, urban status and socio-economic status. 

Although the three hypotheses of the present research 

receive only limited support in analysis of American states 

in the aggregate, they do receive support in a broadly com-

parative sense; the relationships of the three hypotheses are 

evidenced most strongly in the southern part of the United 

States. Here is where English common law is retained most 

noticeably, and it is here that rates of mobility, urban 

development and levels of socio-economic status are most 

notably depressed by general American standards. 



CHAPTER V 

DISCUSSION OF FINDINGS AND CONCLUSIONS 

The Plausibility of a Uniform Code 

The analysis of domestic law in American sociology 

has long addressed the subject of a uniform domestic code. 

The position usually taken by family sociologists has been 

in support of a uniform code. This position rests on the 

assumption that differences among codes are not based on 

observable social differences among state populations and 

in many cases seem to be whimsically inspired. A review 

of family literature, however, suggests that these 

assumptions have not been subject to empirical review. 

Sociological writings have attempted on occasion to 

illuminate possible interrelationships between law and 

specific structural characteristics of the society, as 

noted in Chapter II. Based on these writings, a parsimo-

nious explanation of differences among domestic laws has 

been suggested in the present study — particularly as a 

response to differential patterns of mobility, urban status 

and socio-economic status. 

To further explain differences in domestic laws, an 

attempt has been made to reconstruct the social context in 

which these laws originally emerged; that is, to discover 
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the social explanation for early English common law. Only 

then was it possible to speculate about the social contexts 

that might be associated with changes in the law. 

The findings of this study suggest that differences 

in domestic codes may not lack some justification. Differ-

ences among legal provisions have been found to be related 

and perhaps influenced by such demographic characteristics 

as mobility, percent foreign-born and percent below poverty. 

However, these aggregate characteristics are subject to 

constant pressures toward change, and their influence on 

laws may be reduced in future years. For example, a reduc-

tion in the mobility differentials which currently support 

separate codes may encourage a uniform code in the future. 

Assuming increased mobility of a generalized nature, we 

would expect fewer cultural differences among the states, 

since research on this subject indicates that mobility di-

minishes the regional distinctiveness of cultural values 

and contributes to national homogeneity. Future research 

could explicate specific relationships between law and 

state aggregate data which might more fully explain the 

uniquenesses and similarities among state codes. 

Demographic Influences on Laws 

The strongest correlates of deviation from common law 

as suggested by the findings in Chapter IV are (1) percent 

below poverty, (2) percent of foreign-born, and (3) mobility. 
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These three characteristics are most predictive of common 

law deviation for both the individual legal provisions and 

the composite index of these laws. Poverty was one of the 

three variables comprising the socio-economic area; percent 

foreign-born was one of the three comprising the urban sub-

ject area; and mobility was the single variable of the 

mobility category. Therefore, all three of the subject 

areas comprising the independent variables of this study, 

and derived from the review of literature, are represented 

in the findings which support the expectations of the study. 

Poverty 

Poverty may provide partial understanding of domestic 

laws. Although differences in patterns of poverty exist 

from one state to another, certain cultural traits asso-

ciated with poverty seem to uniformly affect laws in the 

same way from one state to another; that is, the similari-

ties which poverty encourage seem to affect distinctive 

legal norms. 

As noted in Table XIII, "percent non-employed" was 

negatively associated with change in the legal provision 

regarding minimum age with parental consent for the female. 

States with high rates of unemployment continue to permit 

females to marry very early should their parents be willing 

to give written permission. 

"Percent 14-17 in school" was positively associated 
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with both "inheritance rights for illegitimates" and the 

"minimum age with parental consent for the male." That 

is, as educational level increased, there was a tendency 

for states to require a higher age of marriage for the male 

(even with parental consent) and to provide inheritance 

rights for illegitimates which were more equal to those of 

other children. 

"Percent below poverty" was associated with three legal 

provisions: (1) non-ceremonial marriage, (2) minimum age 

at marriage without parental consent for the male and (3) 

minimum age at marriage without parental consent for the 

female. Those states with higher rates of poverty continue 

to recognize common-law marriage and demonstrate little 

change from the English common law principles regarding 

age of majority for male and female. 

One of the elements of the culture of poverty in the 

United States, then, seems to be to retard interest in inno-

vation in the legal norms. In addition, the legal system 

may itself in many ways encourage high fertility, by per-

mitting non-ceremonial marriages and fostering early 

marriage (by allowing youth to marry very early with their 

parents' consent), which could have the effect of contri-

buting to the continuation of high poverty rates. 

Ethnicity 

The "percent foreign-born" in the composition of state 



98 

populations is associated with two legal provisions: (1) 

minimum alimony requirement and (2) non-ceremonial marriage. 

As indicated in the literature, cultural heterogeneity (as 

reflected by ethnic differences) seems to encourage norma-

tive change (pp. 46-47). Ethnic group is a term applied 

to a group of persons which is identified by its adherence 

to a set of common customs. In the American society, one 

of the best indicators of ethnicity is whether or not an 

individual has lived in another country and has thereby 

been influenced by its culture. 

In this study it was found that maintenance payments 

to a former spouse and recognition of a non-ceremonial mar-

riage are associated with the degree of cultural pluralism 

as reflected in "percent foreign-born." Two implications 

would seem to follow from these findings. First, it may 

be that cultural pluralism requires a standardized marriage 

ceremony in order to prevent confusion and ameliorate the 

problem of enforcement. Second, it appears that states 

represented by various cultures are less likely to require 

a man to pay permanent alimony to an estranged woman. 

Mobility 

As expected from the review of literature (pp. 42-44), 

high rates of mobility are associated with change from 

English common law. One explanation for this may be that 

most persons who change residence are young and youth may 
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be more amenable to change than are the very old. Second, 

it may be that isolation tends to ensure more constancy in 

all norms including family laws. 

Social Contexts of Domestic Laws 

The fact that our domestic laws are derived from 

English common law provides some degree of uniformity among 

the state codes. Common law emerged in England when the 

population was about two million, living for the most part 

in small, rural villages, and relying upon two systems of 

authority to maintain order. One, the frankpledge system, 

made each man as a member of ten neighbors responsible for 

the behavior of the others in the group. The second system, 

the writ system, allowed the courts to invoke the king's 

authority in courtroom cases whose essential circumstances 

were similar to one another. The king often "heard" cases 

and issued formal legal decisions, referred to as writs of 

common law. These writs were used by judges to decide 

cases, since precedent was very significant in common law 

courts. (These brief writs, or statements, have been help-

ful to legal historians in understanding common law 

principles.) As the population increased, common law was 

articulated more explicitly, usually in written form and 

enforced by formal procedure, because it was no longer 

feasible for the king to hear each case and issue a writ. 

This explicit form became known as "English" common law, 
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the basis for most American codes. Although variations 
/ 

among state codes in the United States are quite pronounced, 

equally significant is the extent to which the codes continue 

to adhere to early common law. For example, even though 

there is variation from one state to another, all states 

continue to permit marriage before the age of majority if 

parents give their consent. This suggests that the old values, 

even under the strains of mobility, etc., tend to reassert 

and express themselves through the utilization of formal 

codes and legal boundary maintenance. The system is both 

changing and unchanged, depending upon the relative impact 

of such important factors as mobility, urbanization and 

socio-economic status. 

Some laws emerge in the social context of changing 

economic conditions and industrialization. For example, 

truancy laws appeared in common law in response to economic 

pressures in order to guarantee a labor force. People who 

became unemployed might be tempted to move in order to find 

more favorable labor conditions. Since the leaving of an 

established domicile meant the loss of civil rights, people 

were discouraged from moving. These truancy laws appear 

to be the origin of current laws restricting marriage, 

divorce and remarriage by requiring an established domicile 

along with intent to maintain such residence. Residence 

laws would appear to be less important in the context of 
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our current economic structure, since mobility may actually 

result in an improvement of the economic conditions in the 

society. A lack of any willingness to move for purposes 

of employment may foster higher rates of poverty. However, 

even in urban areas domicile continues to be important in 

circumstances of divorce, and moderately important in cases 

of desertion, as data in the present study indicate. 

Other laws seem to be best understood in the context 

of cultural patterns where the transmission of wealth and/or 

power becomes an issue. When English common law emerged, 

the father was the central figure of the family. His estate 

was to be transferred to a legitimate son, and an illegiti-

mate son was not entitled to any of his father's 

possessions. England's stratification system, at that time, 

could be characterized as an estate system, since land owner-

ship was an important factor influencing socio-economic 

status. In fact, as described in the review of literature, 

a man's ownership of land was a prerequisite to eligibility 

for marriage. The concern that a legitimate son inherit 

the father's wealth is the basis for the very restrictive 

laws regarding an illegitimate's rights of inheritance. 

It is interesting to note that states in the present study 

which have low educational standards (as indicated by percent 

in school) still retain restrictive inheritance laws. If 

education is an indicator of access to wealth, then states 
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with greater access to wealth tend to deviate from English 

common law by allowing inheritance rights to illegitimate 

children equal to those of other children. Furthermore, 

we might expect that economic opportunities could be 

enhanced by moving to another geographical area. And in 

this study it was found that states with higher rates of 

mobility tend to deviate from English common law by pro-

viding greater inheritance rights to illegitimates than 

those states whose populations move less often. 

Within a few state codes inconsistency among legal 

provisions is so great that it is difficult to predict 

the legal proscription of one law from knowledge of another 

law. A state's laws with reference to age may show high 

variation from common law, while the same state's laws 

regarding marriage dissolution and remarriage may adhere 

closely to common law. For example, in Kansas the minimum 

age at marriage without parents' consent is the same for 

both sexes, a provision which represents deviation from 

English common law. But Kansas still recognizes a non-

ceremonial marriage (common-law marriage) as valid and allows 

a child born out-of-wedlock to inherit from the mother, only 

— both of these provisions seem strongly influenced by com-

mon law principles. The state of Maine provides a second 

example of variation within a domestic codal system. 

Adhering to English common law, Maine still requires a min-

imum of three years to determine that desertion has 
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occurred, and alimony is still considered a maintenance 

obligation to be paid by the male only. Yet the minimum 

age at marriage in Maine is the same for both sexes, reflec-

ing deviation from common law. One is tempted to conclude 

that changes in particular domestic laws are made completely 

independently of one another in some states. 

Suggestions for Further Research 

Reg ion as Unit of Analysis 

Data in the present study suggest that the region may 

be a more fruitful unit of anlysis than the state. 

Southern states, for example, tend to have high rates of 

poverty and also tend to maintain common law principles 

in their domestic codes. Further study could elicit more 

information regarding regional variations. Using analysis 

of variance, it would be possible to determine whether 

demographic characteristics occur in distinctive regional 

patterns, and whether there are discernible relationships 

between the law and these social characteristics. 

Using Common Law as Standard for Analysis 

Perhaps one of the most significant contributions of 

this study is the procedure for operationalizing domestic 

laws as a sociological variable. If deviation from common 

law is an acceptable standard for measuring current domestic 

codes, then this procedure may be useful for studies in a 
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variety of other contexts. For example, low deviation from 

common law among domestic provisions is characterized by 

relatively stringent sanctions (pp. 8-9). The question 

arises: do states that adhere closely to common law 

principles in domestic codes, with attendant punitive 

sanctions, also foster similarly punitive sanctions in 

criminal codes (in regard to length of imprisonment, pro-

visions for probation, etc.)? 

Conclusion 

There is almost no body of knowledge which purports 

to describe the intricacies of law as these relate to the 

complex institutional organizations of American states. 

The state populations are characterized by various economic, 

familial, educational and religious elements, and they are 

governed by fifty different legal systems. This research 

effort has attempted to improve our knowledge of the rela-

tionship between domestic laws in American states and 

selected demographic characteristics in these states. The 

theoretical propositions of the present research were de-

rived from studies in the area of the sociology of law, and 

cluster around a key thesis, that the extent of deviation 

from English common law is influenced by state aggregate 

characteristics: socio-economic level of living, urban 

status and mobility. 
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It should be noted that four demographic characteris-

tics: (1) percent non-employed, (2) percent 14 to 17 in 

school, (3) percent urban, and (4) population density showed 

little or no relationship to deviation from common law. 

This finding is perhaps favorable to the creation of a 

national, uniform domestic code. However, the data in this 

study also show that at the present time mobility and 

ethnicity (as indicated by percent foreign-born) are signi-

ficantly correlated with certain domestic provisions. But 

since mobility and ethnicity are variables that eventually 

tend to reduce heterogeneity, then it would seem likely 

that a uniform domestic code would find acceptance in 

future years. 

There is no guarantee that social science research 

will make a difference in the construction or reconstruc-

tion of law. If social science can make a contribution, 

it is in describing what is>; courts, legislators, and the 

citizenry at large must determine what ought to be. 



APPENDIX A 

DEMOGRAPHIC CHARACTERISTICS 

Character istic Rank Frequency 

Percent interstate mobility 
3.7 to 8.5 percent 1 - low 18 
8.6 to 12.5 percent 2 - moderate 17 
13.0 to 34.7 percent 3 - high 15 

Total 50 

Percent of population 
designated as urban 

32.2 to 58.8 1 - low 17 
60.3 to 73.9 2 - moderate 17 
75.3 to 90.9 3 - high 16 

Total 50 

Percent foreign-born 
.4 to 1.6 1 - low 17 
1.8 to 3.8 2 - moderate 18 
4.3 to 11.6 3 - high 15 

Total 50 

Number of persons per 
square mile 

.5 to 37.2 1 - low 17 
42.7 to 104.1 2 - moderate 17 
116.9 to 953.1 3 - high 16 

Total 50 

Ratio of non-employed 
to employed 

1.2 to 1.4 1 - low 23 
(1.2) (2) 
(1.3) (5) 
(1.4) (16) 

1.5 2 - moderate 14 
1.6 to 2.0 3 - high 13 

Total 50 
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Characteristic Rank Frequency 

Percent 14 to 17 in 
School 

86.7 to 91.7 percent 1 - low 18 
92.0 to 94.1 percent 2 - moderate 17 
94.2 to 96.4 percent 3 - high 16 

Total 50 

Percent with incomes 
below poverty level 

05.3 to 08.4 percent 1 - low 17 
08.5 to 12.4 percent 2 - moderate 18 
12.7 to 28.9 percent 3 - high 15 

Total 50 

Note: The "ratio of non-employed to employed" and the 
"percent with incomes below poverty level" were 
expected to have inverse relationships to 
"deviation from common law." The ranks for these 
variables were therefore reversed for summation 
purposes. 
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SUMMATION PROCEDURES FOR DATA 

Summation Procedure for Deviation 
from English Common Law 

This procedure describes the summation of deviation 

from English common law where each state is ranked as "high", 

"moderate" or "low". The categories are derived by the 

following formula: 

Interval of Total Range of Scores 

Number of Ranks 

The range of possible summated scores is from ten (lowest 

possible score) to 30 (highest possible score). The 

interval length is twenty-one, and the number of ranks is 

three. Therefore, the three ranks and the corresponding 

intervals are as follows: (1) the interval 10 through 16 

denotes "low"; (2) the interval 17 through 23 denotes 

"moderate"; and (3) the interval 24 through 30 represents 

"high". 
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Example of Composite Score: Deviation 
from English Common Law 

Ranks on Deviation 
Legal Provisions from Common Law 

Age with Consent: Male 3 
Age with Consent: Female 3 
Age without Consent: Male 2 
Age without Consent: Female 2 
Non-Ceremonial Marriage 2 
Domicile Requirement for 

Divorce: Minimum 2 
Minimum Waiting Period 

before Remarriage 3 
Minimum Requirement for 

Desertion to be Con-
sidered Grounds for 
Divorce 1 

Inheritance Rights for Child 
Whose Parents Did not Meet 
the Minimum Standards for 
Marriage 2 

Alimony Requirement 1 
Total 21 

The composite score for legal provisions is 21. Since 

this falls within the interval of 17 to 23, the state 

would receive a rank of "moderate" ("2"). 

Summation Procedure for Demographic 
Characteristics 

The summation procedure for each demographic charac-

teristic is: 

Interval of Total Range 

Number of Ranks 

Categories of socio-economic status and urban develop-

ment are therefore given as follows: (1) the interval 3 

through 4 denotes "low"; (2) the interval 5 through 7 
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denotes "moderate"*; and (3) the interval 8 through 9 

represents "high". Only one characteristic represents 

mobility. Therefore, the ranks are discrete: "1" = "low"; 

"2" = "moderate"; and "3" = "high". 

•The odd number is placed in the moderate category, 
so as not to exaggerate the high and low categories. 
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