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Academic freedom has gone through three distinct eras 

yet each era overlaps a great deal with the one following it. 

The first era was the bureaucractic. It was exemplified by 

the negotiations between administrators and professors in the 

1920s. The American Association of University Professors and 

the American Association of Colleges began cooperating and a 

hierarchical structure emerged, with the tenured professor at 

the top of the faculty. 

The second era was the political era and it was mainly a 

result of loyalty oaths, which began after the first World 

War and then escalated again during the 1930s when communism 

became a major concern. The political era then gave way to 

the legal era when the first academic freedom cases went to 

the United States Supreme Court in the 1950s. The first 

cases were the result of political pressures that became 

legal pressures. Most of the early court cases were based on 

communism. 

The legal era has produced changes. There are now more 

rights; for students and teachers of all levels, including 

pre-college levels, are guaranteed some academic freedom 

rights. However, the First Amendment and academic freedom 



are not synonymous because a professor usually cannot win a 

case based solely on his free speech rights under academic 

freedom. It is only when academic freedom is guaranteed 

through some form of due process, custom or contract—and 

that guarantee has been violated—that a professor normally 

wins a suit. There are times, too, when a professor's free 

speech rights have been violated and she can then win a suit 

based on the First Amendment, but academic freedom is not 

always a part of the decision. 

Many times academic freedom is simply used as dictum in 

a decision that is, in fact, based on a different part of law 

such as contract law, public employee law, or a First 

Amendment violation. Academic freedom has been recognized by 

the courts but standing alone it is not usually sufficient to 

win a suit. 
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CHAPTER I 

INTRODUCTION TO THE STUDY 

Academic freedom has been a powerful concept in higher 

education since 1915, when the American Association of 

University Professors was formed. The first president was 

John Dewey. In the early 1950s, academic freedom moved into 

the legal arena when the first loyalty oath cases went to the 

United States Supreme Court. Since that time, many academic 

freedom advocates have questioned whether it should be a 

separate constitutional right or if it should be closely tied 

to the concept of free speech. This study attempts to 

explore those arguments in detail. 

Defining the Terms and Conditions of the Study 

Hofstadter and Metzger (1955) described how the basis of 

the First Amendment comes from English speech and press 

theory. They also remarked that academic freedom came from a 

German model. They wrote: "This freedom was not, as the 

Germans conceived it, an inalienable endowment of all men, 

nor was it a superadded attraction of certain universities 

and not of others; rather, it was the distinctive prerogative 

of the academic profession, and the essential condition of 

all universities" (p. 387). 

In the intervening years since Hofstadter and Metzger 

finished their work, there have been new developments 



finished their work, there have been new developments 

concerning academic freedom. The American Association of 

University Professors (AAUP) has contested academic freedom 

cases m the courts, and several times has lost. Matthew 

Finkin (Mooney, 1987) has pointed out that courts have been 

reluctant to protect academic freedom except in cases that 

involve clear violations of First Amendment rights. But an 

essential concept remains: academic freedom and free speech 

freedom have not historically been equal. Machlup (1955) 

makes the point they were not to be interchangeable: 

Academic freedom antedates general freedom of 

speech by several hundred years, and its development was 

quite separate and independent. . . . The statement 

raises the additional point, however, that historically 

academic freedom and free speech generally had disparate 

sources of origin and have had separate lines of 

development, (p. 115). 

The interesting concept that emerges, however, is what 

Finkxn alludes to—the courts may not be willing to embrace a 

separate theory of academic rights for The Academy. if that 

is so, how long will those rights continue to have any force, 

even that of historical precedent? 

There have been other challenges, too. Edwards and 

Nordin (1979) point out that academic freedom comes from the 

idea that a community of scholars needs a "particular 



immunity from ideological coercion. . .to [be] engaged in the 

pursuit of knowledge. . .» (p. i 67). This means that 

academic freedom is seen more as an exemption from the duties 

of citizenship which contrasts greatly with the concept of 

press and speech freedom, where each citizen is given an 

equal right. Academic freedom exists on two German academic 

premises, according to Hofstadter and Metzger (1955). They 

wrote: 

When the German professor spoke of academic freedom 

he referred to a condition summed up by two words: 

Lernfreiheit and Lehrfreiheit. By Lernfreiheit, he 

meant the absence of administrative coercions in the 

learning situation [for s t u d e n t s ] . . . . By 

Lehrfreiheit, the German professor meant two things. He 

meant that the university professor was free to examine 

bodies of evidence and to report his findings in lecture 

or published form that he enjoyed freedom of teaching 

and freedom of inquiry, (p. 386) 

The essential ingredient in most United States Supreme 

Court decisions regarding First Amendment rights is that 

there is no distinction between citizens. For instance, in 

an area where journalists want to investigate, prisons, 

(Pember, 1987) journalists and citizens have been construed 

as equals. If First Amendment precedents come to dominate 

academic freedom, will the tenure system last? Will 



professors lose rights in relation to students if the law 

sees them as equals? will students be better able to make 

more demands? 

Bennett and Green (1982) describe how professors have 

traditionally been held to a standard of remaining objective, 

of being neutral, in the presentation of knowledge, with the 

right to examine evidence came the responsibility to present 

manner that left it open to the particular student to 

decide its value. Van Den Haag (1964) pointed out that 

professors "would violate their academic duties if they were 

to use their positions to recruit for the practice of 

particular beliefs. . ." (p# g7) 

Essentially, what this means is that changes in The 

Academy brought about changes in the perception of what a 

university professor is, and what rights he has in his 

occupation. This newly emerging demand for civil rights has 

challenged the hierarchical structure of the university 

setting, the concept of classroom neutrality, and the view 

that the courts have of academic rights. There were 

historical changes in the universities that produced new 

circumstances. The courts are now beginning to react to 

those circumstances. The result is that free speech freedom 

is the main freedom now available to professors, according to 

Professor Finkin, a former AAUP attorney (Mooney, 1987). 



The similarities and differences of academic freedom and 

free speech are many. But they are not so similar that 

knowledge will be furthered by a weakening of academic 

freedom and its replacement with free speech rights. Hadley 

(Hofstadter & Metzger, 1955) stated that "One thing is clear 

as far as their historical linkages are concerned: the 

advance of one has not automatically produced a comparable 

advance of the other" (p. 157). There is a problem emerging 

in academic freedom. w i n i t be subsumed by free speech 

rights, with the consequent loss of power by the teacher-he 

or she may then be equal with students—or will academic 

freedom gain new power? Changes would likely be better if 

they came first to university governance and then were 

extended to law. 

Statement of the Problem 

The problem of this study is to determine if the First 

Amendment's free speech provisions exert any philosophical 

and/or legal influence on academic freedom. 

Background and Significance of the Study 

There is an enormous amount of written material on free 

speech in existence. There is also a great deal of published 

work on academic freedom. But there is not a great deal of 

work published about how free speech and academic freedom are 

related or are not related. There are good reasons for this 

situation. For instance, the First Amendment generally comes 



to America from a British heritage, while the general concept 

of academic freedom comes primarily from a German university 

heritage. In the German model (Hofstadter & Metzger, 1955), 

there is Lehrfreiheit in which teachers have the right to 

teach freely, and Lernfreiheit, which originally meant 

students can go to any lectures and really any university and 

be responsible only for taking exams. That model has never 

worked sufficiently for Americans, however, and there are 

various reasons. 

Part of the dilemma arises because of two developments: 

the rise of the modern university and the politically minded 

professoriate that came with it. Hofstadter and Metzger 

wrote (1955) how "the university professor began to give up 

the quiet retreat of moral philosophy for the more worldly 

concerns of social science" (p. 404). In that world, they 

argued that the professor demanded the same rights as other 

citizens. This was a demand to be accepted as a citizen with 

all First Amendment rights and it meant giving up the special 

status of the professor, with the hierarchial arrangement of 

academic freedom (although there has been a fight to keep 

that, too). 

These concerns are still valid. Kleiver (Mooney, 1987) 

claimed that faculty members use academic freedom as a 

"catchall phrase" to protest parking stickers, trustee 

violations, and sundry other things. 



in books on academic freedom, its relationship to free 

speech is often mentioned, but seldom in an historical sense 

as having derived from press freedom, for instance, nor in a 

legal sense, as having developed from a First Amendment 

precedent. Leslie (1984) is one writer who has mentioned how 

academic freedom does not appear to come directly from the 

First Amendment. 

The same applies to press freedom. It does not appear 

that press freedom had a significant role in formulating 

academic freedom. Levy (1985), however, has mentioned how 

universities in England used emerging press theory to 

substantiate their desires. 

Searle (1972) has discussed two concepts in relation to 

academic freedom and its application in American 

universities. He writes of "classical theory" which is based 

on the German model, where rationality is the specific guide 

and the special status of the professor is the key. He also 

writes of "general theory" academic freedom, in which the 

concept of the freedom is of "freedom at large." This means 

that professors would have the same freedom as the citizen. 

Essentially, this means that an untenured lecturer would have 

rights similar to a tenured professor, and that decisions 

be made in a political sense with fewer restrictions on 

classroom activities, and less responsibility overall. In 

German model, freedom is balanced with responsibility. 



According to Searle, in the general theory model, freedom is 

the essential ingredient; reciprocal responsibilities are not 

emphasized. 

At least one writer, (Slaughter, 1980) has seen the 

American Association of University Professors (AAUP) as 

playing a major role in the attempt to change the concept of 

academic freedom to a concept which has "uniform personnel 

policy recognizing tenure" (p. 57). Her idea is that the 

AAUP has wanted to act more like a collective bargaining unit 

than a champion of individual rights. The principle of 

academic freedom becomes one of the bargaining chips. 

The AAUP, of course, plays an important role in academic 

freedom. Joughin (1967) has edited a handbook that 

demonstrates the wants and claims of the organization. 

Bunting (1942) wrote of how the American Civil Liberties 

Union helped in the formation of the AAUP. 

K. Margerison (personal communication, Oct. 23, 1989) 

claimed, however, that the AAUP is losing power today because 

ito insistence on the "gentleman's agreement" and believed 

that the lack of collective bargaining emphasis by the AAUP 

is what has hurt the organization the most. He believed that 

the prestige universities (Harvard, Yale, etc.) dominate the 

AAOP and set standards that are not always followed at other 

universities. He related that the AAUP has limited value 

today because it will not defend a person in an academic 



freedom suit, although it will file an amicus brief. 

Margerison believed that the AAUP policy of negotiating is 

"more principle than power" and that "no policy is formed in 

a vacuum. That means that faculty unions such as the 

National Education Association, the American Federation of 

Teachers and Margerison's group, the Texas Faculty 

Association, have gained members at the expense of the AAUP. 

He reported that during the 1970s, the AAUP lost over half of 

its 10X3.S inGiTiiD0irsliip alone. 

W.P. Metzger (personal communication, Oct. 24, 1989) 

disputed the theory that the AAUP has lost vitality. He 

said, The AAUP is less than it was in the 1960s, it no 

longer has a monopoly because of faculty unionism, and 

administrators are less cooperative now; but it is 

marvelously more important than it was during the McCarthy 

period in the 1950s. The AAUP does a lot more than meets the 

naked eye. it is still a repository of knowledge about 

academic freedom." 

In terms of overall academic freedom, Hook (1971) has 

discussed the growth of student power, the German 

lernfreiheit. Johnsen (1925), Maclver (1955), and Bok (1982) 

have written of how fundamentalism (the Scopes trial); 

extremism (the Red Scare of the 1950s), and extremist 

political groups (both ultra conservatives and ultra 

liberals) attack academic freedom. 
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In general, academic freedom does not have a clear 

identity in the American judicial system, and not really in 

The Academy either (Van Alstyne, 1972). M.W. Finkin, however, 

(personal communication, j u n e 12, 1989) related, "Academic 

freedom is widely accepted in mainstream colleges with the 

exception of the singular drift toward fundamentalism in some 

Roman Catholic and protestant colleges." Peguese (1980) has 

developed a model of academic freedom to help overcome "the 

confusion between a professor's First Amendment rights as a 

citizen and the specific liberty a professor has as an 

academic professional..." (p. 6 ). Peguese also believed that 

academic freedom is not always easily defined. 

in the most common application, academic' freedom is the 

freedom to teach and to do research without coercion. But 

there seems to be a problem in defining academic freedom, 

having university teachers understand its history, and of 

finding a niche in the American legal system for it. One 

emerging theory is that academic freedom fits under First 

Amendment protection. The United States Supreme Court plays 

a part in that. in Kevishian v. R p n p n t-. 

University of p m * o f N(*w Y o r t (i967)f t h e c o u r t w r o t e : 

"First Amendment freedoms need breathing space to survive" 

(p. 9). The problem is that the case concerned academic 

freedom not First Amendment freedom. The Supreme Court has 

not recognxzed academic freedom per se. In Kevish^n and in 
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Pickering v. Foard of Eduction (1968), the court has written 

of the need for academic freedom but the concept has not been 

used as the sole reason for deciding a case, nor has academic 

freedom been clearly defined by the court. 

In the literature surrounding academic freedom, there is 

not a great deal on how specifically free speech and academic 

freedom should best be tied together, or best separated. 

There are many portions of books that mention the 

relationship and many articles that probe into a particular 

aspect of the relationship, but there is no cohesive 

explanation of how the Supreme Court and the AAUP and even 

the college teachers came to see them as closely related. 

The American Association of University Professors has 

published its own journal since 1915, too. At first it was 

called the AAUP BnlWin but in 1979 it changed its title to 

Academe• The journal is devoted to studying the 

professoriate, and a good part of its message is devoted to 

Committee A material. Committee A is the committee devoted 

to academic freedom and tenure. Some articles in Academe 

have discussed the issue of academic freedom and free speech. 

In fact, the May-June 1989 issue is devoted to the first 

seventy-five years of the organization and there are two 

articles in it on "The McCarthy Era" and "The Association and 

the Courts" which are related to academic freedom and free 

speech. The articles are historical in nature and list how 
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the AAUP responded to the challenges. For instance, during 

the McCarthy Era, the AAUP gathered articles published by 

professors on the need for free speech and discussed them 

during Annual Meetings and passed resolutions condemning 

outside threats to academic freedom in the classroom. 

There have also been several major academic sessions 

devoted to academic freedom in which the papers produced have 

given significant support to the study in the area. Academic 

freedom seems to get positive support rKevisM™ „ ,f 

Regfinf,S ( 1 9 6 7 )' Sweeny V fff)mp«,hirP (1957), and Wiem.n „ 

UDdPar^ff (1952) for example] in United States Supreme Court 

opinions. But those cases were not decided on academic 

freedom, it was included as a corollary issue in case 

opinions that usually involved a contractual problem or a 

problem with a speaker's being a subversive. Sweezy, for 

instance, refused to answer questions from the New Hampshire 

attorney general about his communist sympathies. His case 

was decided on the intrusion of the government into the 

privacy of the classroom and the Court said the state could 

do that. m fact, Katz (1983) has claimed that "[judicial 

deference to the expertise of academic decisions, 

particularly at the university level, is widespread. 

The professor seeking first amendment protection for 

expressive activity in the classroom will find that the 
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academic institution occupies a position of constitutionally 

superior strength" (p. 862). 

The state court system has heard academic freedom cases 

for a long period of time and Katz's (1983) view that the 

United States Supreme Court defers to the governing body of 

the institution seems to hold in state courts, too. The 

dominant patterns of state academic freedom cases are those 

where a teacher wants to impose his own teaching method or 

curriculum; where teachers want to speak out on issues that 

would seem to be fine for any citizen to speak on; and, in 

high schools where teachers will not do a certain duty, such 

as hall monitoring. The courts have consistently backed the 

governing bodies in those cases. 

I n R i q q i n Vl Boflrd n f Trustees of Rail rJnj ypr«Ht-y 

(1986), for instance, it was ruled that "[ajcademic freedom 

is not a license for uncontrolled expressions at variance 

with established curriculum content.... Academic freedom 

does not encompass matters inherently destructive of the 

proper functions of the institution." 

Carley v, Ari?,on^ Board of (1987) is a case 

where an instructor was denied a new contract in relation to 

teaching. The Arizona court ruled that the "president's 

decision did not violate instructor's right to academic 

freedom." The court refused to recognize a teaching method as 
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protected speech and also ruled that course content can be 

reviewed. 

If a contract is involved, the courts seem to allow the 

governing body to control the decision if the school lives up 

to its end of the contract. A university case that points 

this out is Straffny v. Foard of Trust-peg of r ^ r 8 , i 

Washington rT nW R N I 1-Y (1982) . A professor sought a leave of 

absence to give a speech in Israel. The Washington Appeals 

Court ruled in 1982 that making him stay on campus and teach 

did not violate his academic freedom or his right of free 

speech. The court emphasized his responsibility to the 

university, his contract. 

Other cases involved different ideas. In one, a 

nontenured high school teacher lost his job and claimed it 

was over his union activities. He did not get it back 

(Purango .School pjst.. Y, Thorpe, 1980) . A student was 

arrested for denying academic freedom in one isolated case. 

He was a leader in seizing a classroom building and denying 

its use to students during a demonstration. The Illinois 

court of appeals upheld his arrest (People v. R A M O N , 1972) . 

Holding a job at a university was not a free speech interest 

xn Florida. A man let go after he claimed he did not plan to 

seek tenure or to do research could not get his job back 

(Cornwall v. nniyerpitv of 1975) . 
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The Colorado Supreme Court in 1984 declared that the 

U.S. Constitution is silent on the right to teach (State. 

Board v. 01 Ron, 1984) . The state court cases seem to hold 

steadily to that remark. There have been few cases where a 

teacher has won when fired over teaching or duties. In Simnn 

V. Jefferson Pa vis Parrisfr (1974), the Louisiana 

court opinion quoted the Tinker v. Pes Moin.. 

opinion (1969), which said, »[T]he right of free speech is 

not absolute, but is limited by state regulatory control that 

is not unreasonable or irrational." The prevailing terms of 

state court decisions on academic freedom are simple: the 

schools set the standards and instructors must expect to have 

their teaching methods scrutinized and their free speech 

limited when in the classroom. 

Limitations 

The limitation of this study is that it will be confined 

to college and university academic freedom. The concept of 

academic freedom began at the college level and although the 

courts have increasingly extended it to all educational 

levels the main body of law and almost all of the history is 

still at the college level. 

Research Methodology 

The study is analytical, historical and philosophical. 

It examines the way scholars have written about academic 

freedom and about free speech. 
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Good and Scates (1954) made several important points 

about the nature of this type of study. They claimed that 

analysis is never final (p. 277); that analysis moves in the 

direction of satisfying one of man's deep desires, namely, 

the desire to uncover what lies beneath the surface; and that 

the real goal of analysis is an explanation of [an] entire 

system (which embraces parts and relationships and forces 

that make the whole what it is, and determines its 

properties) (p. 287) . 

The also claimed: 

That [a] researcher should have a major purpose in 

his work, certainly, and should select for systematic 

attention those aspects of the situation which would 

seem, after analytical evaluation, to have relevance to 

his main questions. At the same time, however, we 

should emphasize that the more fixed the view, the less 

receptive is the researcher to evidence which suggests a 

reformulation of the original conceptualization, (p. 

309) 

The most important use of analysis in this study is in 

relating the historical origins of academic freedom to how 

the courts have viewed it, and changed it. Court decisions 

are extensions of how academics defined academic freedom but 

they are not always based on how the professors wanted it 

defined, and there are other concepts, such as contract law 



17 

and the extension of academic freedom to high school 

teachers, added by the courts. 

Hamerow (1987) is a historian who has concluded that 

history needs to be examined in the light of the purposes it 

serves. He wrote that history satisfies a "profound human 

yearning for knowledge about our roots. It requires no 

justification other than that" (p. 243). In this study, the 

history of academic freedom is examined to help provide 

perspective on the current status and to help relate how 

early definitions were changed with the introduction of 

additional factors. The movement of academic research from a 

theoretical base to a practical one on the insistence of 

wealthy donors at the turn of the century is an example of 

how history changed the path of academic freedom. 

Husband and Foster (1987) studied the philosophical and 

theoretical commitments of qualitative research and among 

their comments show that analytic induction is still an 

important part of philosophical and analytical models. 

Campbell (1987), who wrote about educational administration, 

and Howe (1988), who wrote on quantitative-qualitative 

incompatibility in research, believe that a pragmatic 

approach to categorizing, exploring, and adding perspective 

to educational research can make it effective. Phillips 

(1986) believed that truth in the sense of studied value 

statements is still the determinant in research in the social 
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sciences and that attempts to do away with truth in the sense 

of allowing relativism to dominate weaken the research being 

done. He believed that objective truth is unobtainable but is 

still a worthwhile goal. 

The philosophical committment here was to find 

connections between the historical facts of academic freedom 

and the legal definitions. The goal was to become as 

objective as possible, while realizing the possibility of 

subjective error. The answers given by the experts 

interviewed provided direction and computer searches in law, 

history and higher education also helped in finding relevant 

data. 

Philosophically, an attempt was made to understand the 

emerging of professional values and how they changed the 

definition of academic freedom. One example would be that of 

how when American xenophobia grew during World War I 

professors both embraced the war effort and still tried to be 

objective in their teaching. They were not successful; 

professors who were pro-German were not tolerated, and the 

control that came from the government was extended in a 

series of repressive state laws that only the courts 

eventually corrected. The philosophical question of loyalty 

became a question of academic freedom. 

This analytical study then attempts to explain the 

current status of academic freedom and its nature in American 
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higher education. The historical study of relevant documents 

and the interviews have provided material. An analysis of 

those materials-based in a large part on the knowledge 

accumulated in the process—has taken place. Finally, a 

philosophical attempt has been made to point out possible 

implications. 

There are three assertions that are made in this study, 

first assertion is that those writing the academic books 

and journal articles and issuing the legal opinions are the 

experts on academic freedom. 

The second assertion is that the courts ultimately 

pursue a pattern that comes from the discussion of the 

problem among academics and from the actual bargaining 

agreements faculty make with administrations. For instance, 

Murphy (1964) believes that judges "share to a large extent' 

the attitudes and opinions of the time and the community in 

which they serve." 

- The third assertion is that no one has adequately 

synthesized the current trends, nor has anyone explained 

where those current trends may have originated historically 

very well. T h e r e are many pieces but there is not a coherent 

whole. 

To collect the information needed, books, journal 

articles, interviews, legal decisions and newspaper articles 

have been studied. Also, documents pertaining to the 
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American Association of University Professors have been 

examined. 

Interviews take a special place in the study. The 

experts interviewed have contributed knowledge in areas that 

were hard to define and have helped to substantiate 

information available in books and periodicals. When an 

expert provided information that could not be found in 

published material, he is quoted. However, when an expert 

indicated published material, that was normally used instead. 

A list of the six experts interviewed and why they were 

chosen is in Appendix A. 



CHAPTER II 

HISTORICAL DEVELOPMENTS IN ACADEMIC FREEDOM 

As a reward to the Bolognese teachers of law for helping 

him negotiate with Roman lawyers on the best way to run the 

empire, in 1158 Frederick Barbarossa issued the aut.h*nM ™ 

ilabita. Koeppler (1939) wrote that "In following the rules 

of Justinian for Barbarossa's legislation the new law became 

surrounded by the halo of the old. (p. 590) . " 

The authentlna paved the way for academic freedom to 

become a legitimate addition to university study. However, 

the main reason for its issue then was to allow students 

protection on their travels, and thus protect the ability of 

their teachers to make a living. Koeppler related that 

reprisals were the main concern. in the twelfth century, if 

an English student had left Bologna without paying a debt all 

other English students would have been liable for the debt 

under the reprisal laws. Koeppler stated that the reprisals 

were not part of Roman law and Barbarossa conveniently used 

this omission to set a precedent in the authentic T h i s 

system allowed the professors to teach and students to travel 

and come to Bologna to study without the fear of losing all 

their possessions. The professors depended on the students 

for their income and fear may have kept some from coming. 

21 
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Koeppler also surmised that Barbarossa thought that 

teaching strengthened his position. Koeppler translated a 

sentence from the authentic that read: "Their teaching makes 

men obey God and the emperor (p. 606)." The Bologna doctors 

then, by helping negotiate with Rome, were given the freedom 

to teach students. Because their legal reasoning tied 

Barbarossa to the Divine Right of Kings and their teaching 

legitimized his empire, they were rewarded. This effectively 

set another precedent in Germanic universities: academic 

freedom was backed by the government. In fact, as German 

universities developed, they kept a certain autonomy within 

the state. Other writers, (Paulsen, 1906; Hofstadter & 

Metzger, 1955) claimed that the power of the university was 

legitimized by the government in Germany and that the 

university was given autonomy not seen in other European 

countries. 

The Mi HH ] a 

The university was a great Middle Ages contribution to 

the western world. It created an atmosphere of openess and a 

search for knowledge. The university became one of the 

mainstays in providing support for opinions that challenged 

established authority. There were limits to the challenges, 

however. Hollar (1986) claimed that when controversial 

doctrines were involved, "freedom was kept alive only within 

the limits of a particular orthodoxy" (p. 17). 
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To maintain power, the universities had to do several 

things. One of the important rights they sought was immunity 

from criminal and legal actions. Metzger (1973) reported that 

the right to "elect their own officers and representatives, 

to sue and be sued as single juristic person, and—above 

all to enact the rules and regulations to which they and 

those who dealt with them had to conform" (p. 96) was a 

constant demand from university leaders. In those instances, 

B3.3ra.foosso.1 s pirscsciGnt had an sffset 

Another thing Middle Age universities needed was the 

backing of powerful authorities. Metzger (1973) surmised 

that the University of Paris was in turmoil during the entire 

thirteenth century over whether the chancellor of the 

Cathedral Church of Notre Dame or the college officials would 

rule the university. with help from Rome, the Paris masters 

eventually prevailed over the chancellor and internal 

authority was upheld. Metzger (1973) claimed that "[h]ere 

one observes the faculty's tactic of forming advantageous 

alliances, even with the state against the church" (p. 100). 

The independance the medieval universities sought was always 

within limits. What they often wanted was freedom from 

church authority. 

To fight for power in the sense of self-control, to get 

and maintain autonomy in a society "so autocratically 

religious..." the university body "could offer its members 
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margins for maneuver but could not permit them to flout its 

"ill" (Metzger, p. 1 0 2, . T h i s m e a n t t h a t t h e a c a d e m i c c o u l d 

play temporal authorities against the religious within 

parameters but he could not assert his own independence. The 

freedom in a medieval university was not individual freedom 

but collective. The scholar and the teacher both wanted the 

freedom to study and to challenge prevailing wisdom but their 

challenges were within well-defined areas. 

The emergence of the university in Europe was a history 

of intellectual pursuit and the obstacles that hindered the 

pursuit. Hofstadter and Metzger (1955) claimed that 

toleration was one of the main keys to academic freedom 

within the growth of the university. In speaking of the men 

who argued for freedom, Hofstadter and Metzger wrote that 

science contained the "notion of a continuing search for new 

truth, fostered by freedom of inquiry, verified by objective 

process, and judged by those who are competent" (p. 61). 

They also remarked that the example of commerce produced free 

competition among ideas and the liberal state—the result of 

politics-forwarded the ideas of free speech and a free 

press. The key ingredient, however, was religious 

toleration. They wrote that »[t]he immediate consequences of 

the Reformation were disastrous to tranquilty and to 

intellectual freedom" (p. « ) . Yet, the Protestant reformers 

paved the way for two centuries of transition. According to 
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Hofstadter and Metzger, "Toleration and religious liberty 

slowly won acceptance where men of power and authority 

learned to consider them necessary to civil order and 

flourishing commerce" (p. 62). 

The Colnni^cj 

The early colleges in the colonies were religious and 

"the American Puritans were much firmer in their resistance 

to the idea of toleration than were their English 

counterparts" (Hofstadter & Metzger, 1955, p. 80). The 

German ideal of the university protected by the state 

authority was not the original ideal in America. Following 

the pattern of England, the colleges were religious and 

dominated by the particular sect that controlled them. Beale 

(1974) pointed out, however, that the colonists brought a 

traditon of education with them. The Reformation had 

stressed educaton because "Protestant emphasis on the 

individual necessitated teaching him to read and understand 

religious books" (p. l). when the Congregationalists founded 

Harvard in 1636, they did it to emphasize learning 

(Hofstadter & Metzger, 1955). They wanted a learned and 

rational ministry (p. 82). The orthodoxy of Harvard, and its 

early conservatism, were but starting points for a later 

liberalism. That later liberalism would need an injection of 

the German concept of academic freedom in the early 

nineteenth century to keep its momentum toward openess, but 
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in the seventeenth century, mere respect for learning and the 

establishment of the college proper were enough. 

Science and Religion 

Science was not the major problem for colleges that it 

was to become later. The Protestant Reformation had produced 

independent thinking but not until Darwin presented his work 

in the late 1850s did science have a major effect on the 

college and university life in the United States. However, 

slavery and other issues did force men to rethink positions 

that seemed clear to them in earlier times. Beale (1974) 

claimed that war with England turned most academic thinking 

to political discussion and that political ideals became as 

important as religious beliefs. Even Thomas Jefferson, a 

champion of free speech, asked the University of Virginia to 

omit certain books from a government course (Brubacher, 

1978). Loyalty oaths became important for the first time in 

American higher education (Beale, 1974) prior to the 

Revolutionary War and laws were passed suppressing free 

speech. In 1777, the president of Columbia University had to 

escape to a British sloop. 

Perhaps the individual who exemplified the attacks on 

freedom from the revolution into the nineteenth century was 

Thomas Cooper. After an Oxford education, Cooper (Hofstadter 

and Metzger, 1955) came to the United States in 1794. He 

soon served six months in prison for persecution under the 
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Sedition Law for attacking the Federalists. Malone (1926) 

claimed that Cooper then became alienated from popular 

democracy and Thomas Jefferson had him appointed at the 

University of Virginia. The Presbyterians attacked him there 

and Cooper had to leave. His views on politics, religion and 

philosophy—he was a materialist and a deist—were too 

controversial and even Jefferson could not save him. 

Fourteen years later, (Hofstadter & Metzger) Cooper was again 

dismissed from a university. This time, at age 70, he was 

fired as president of the University of South Carolina. 

Although he had raised academic standards, his criticism of 

Calvinism and his attacks on the Presbyterians (Hollis, 1951) 

soured the clergy on his leadership. As the attack on him 

was launched in the South Carolina legislature, Cooper 

(Hofstadter & Metzger, 1955) claimed a defense based on press 

freedom, religious freedom, and "profession freedom" by which 

he meant academic freedom. Cooper claimed that a coalition 

against freedom by civil and ecclesiastical leaders had 

always existed and that heresy and sedition laws were its 

weapons. He believed (Hofstadter & Metzger, 1955) that he 

had had to wage a fight for a f r e e press in his sedition case 

and that at South Carolina he had to fight for freedom from 

religion. He claimed that the Constitution gave him free 

speech and that South Carolina was not a seminary, that 

students were sent to gain useful knowledge. He claimed that 
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no denomination could be excluded (Hofstadter & Metzger, 

1955). Basing his argument on the relationship between the 

teacher and student, Cooper claimed that a student had a 

right to expect a professor to give a frank account of 

subjects discussed. Hofstadter and Metzger (1955) claimed 

that this was a distinct advance in the concept of academic 

freedom. Cooper, long punished for his views, claimed that 

free speech, freedom from religious litmus tests, and 

academic freedom had something in common; a man should be 

able to speak his mind if his search for truth was an honest 

and open search. Nevertheless, Cooper lost his position. 

The German In f luence in 

Ralph Waldo Emerson's famous address to the Harvard 

Divinity School in 1838 (Walz, 1936) emphasized a distinctly 

German influence. Emerson was also preaching to the 

converted. Many Harvard men were already migrating to 

Germany for advanced study (Thwing, 1928). Specifically 

grafted onto the Transcendentalism of the New Engenders was 

German idealism. Walz made the point, however, that the 

Transcendentalists were less abstract than the Germans, and 

had less of the missionary spirit in their philosophy. The 

important point, though, is that Americans turned to the 

German universities to study and to seek new knowledge. Walz 

also claimed that in England the great thinkers were most 

often men of affairs but in Germany they were university men. 
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The German university system emphasized freedom to teach and 

to learn, the famous lerhfreiheit and lernfreiheit. The 

German unversities were also freer of religious interference, 

the result of a growing desire for science and the aftermath 

of the Protestant Reformation. 

The connection with German universities by American 

colleges and universities began with Harvard in the early 

19th century and was exemplified by John Hopkins University 

in the later part of the century. In 1809, (Paulsen, 1906) 

the University of Berlin was established and Wilhelm von 

Humboldt was named the head of the Prussian school system. 

Humboldt's principles, according to Paulsen, were freedom and 

independance. He aimed for a scientific culture and claimed, 

Science is the fundamental thing, for when she is pure, she 

will be correctly and sincerely pursued, in spite of 

exceptional abberations. Solitude and freedom are the 

principles prevailing in her realm" (Paulsen, 1906, p. 53). 

Scholarship was given an independent status under 

Humboldt's leadership and the University of Berlin came to 

epitomize this new freedom. Hofstadter and Metzger (1955) 

claimed that German universities soon broke down and that 

after 1840 specialization, rigid objectivity and footnoted 

evidence became dominant. Yet the idealism of the founding 

of the University of Berlin was not lost, and to Americans, 
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bound with religious dominance from which they had not 

broken, the German higher education system seemed liberating. 

Academic freedom was also an integral part of the German 

university (Paulsen, 1906). Paulsen claimed they emphasized 

the internal application of academic freedom. Fuchs (1964) 

explained academic freedom in Germany in relation to a search 

for truth, claiming that "Especially in an age of science, 

knowledge grows as individuals ferret it out; and the free 

interplay of ideas is the means of purifying it....Attracted 

by this conception and its results, distinguished young 

scholars from...the United States went to the German 

universities in numbers" (p. 5) 

Johns Hopkins University was opened in 1876 and of the 

fifty-three professors and lecturers on the roster in 1884, 

nearly all had studied in Germany. Hofstadter and Metzger 

(1955) reported that thirteen of those original faculty 

members had German doctorates. Thwing (1928) listed, among 

others: Henry C. Adams, Josiah Royce, Thorstein Veblen, 

Woodrow Wilson, Richard T. Ely, and John Dewey as notable 

examples of the German connection. 

There were differences, of course, between German 

universities and American universities and soon after the 

German model was brought to Johns Hopkins, changes were 

evident. For instance, Rogers, (1942) pointed out that 

Cornell University was an academic crossbreed—a land-grant 
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college, a Germanized graduate school, a private university, 

and a liberal arts college. Also, because American 

universities used private as well as government money, 

patrons had to be pleased, too, and many times they preferred 

the practical to the theoretical. Goodspeed (1916) claimed 

University of Chicago was an example of both 

practical and intellectual interests. m the German 

universities, (Paulsen 1 Qfi£\ +-v%̂  , , 
auxsen, 1906) the practical was not an ideal; 

scholars were to be isolated from society to a certain 

degree, the better to discover knowledge the state might find 

useful, American professors did not have that luxury; the 

funding of their schools had them involved with more 

practical, career-oriented teaching and politics. Land-

grant schools were a political solution to education, as was 

public education at the lower levels, and professors and 

teachers were not guaranteed the academic isolation German 

professors had been awarded. 

in fact, Hofstadter and Metzger (1955) and Beale (1974, 

have claimed that the initial rise of the American professor 

as an independent and powerful person came from several 

factors but that disciplining students was a key factor. 

Eventually, the responsibilities of teaching and helping the 

administration with discipline gave the faculties more 

governing power. The boards of trustees and even the college 

president had to give up some of their power to have the 
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faculty help them maintain control over rebellious student 

bodies. By 1871, a Yale president claimed that no law was 

passed or officer elected without faculty approval (Pierson, 

1952) . 

In the late nineteenth century, faculty members at 

Harvard and Johns Hopkins and other major universities had 

more freedom and more power. As the result of the impetus of 

science, professionalism and other modern characteristics 

were beginning to form. But there was no clear definition of 

academic freedom and no laws to back it nor legal precedents 

to help shape its future. 

Science and R e l i g i o n 

Religion did not give in easily to the advent of 

science. Framing a gradual movement to acceptance of the 

scientific movement in American higher education were two 

notable peaks in science: the publishing of Darwin's The 

of—Spgciss in 1859 and the Scopes Monkey Trial in 

Tennessee in 1925. Throughout the latter half of the 

nineteenth century religion was pitted against science, and 

science continued to grow. McGrath (1936) calculated the 

diminishing number of clergy on boards of trustees. Harvard 

led the way, and appointed Charles Eliot, a chemist, as 

president in 1869. 

Science and education became linked. The authoritarian 

methods of religious instruction were constantly being 
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challenged by men like Eliot of Harvard, Herbert Spencer and 

Thomas Huxley (Hofstadter & Metzger, 1955). Beard and Beard 

(1930) claimed that education became linked with politics, 

economics and science and was offered as a cure for every 

ill. Science in the university was used to address the very 

method of teaching. Hofstadter and Metzger reported (1955) 

that positivists in science wanted scientists to be ethically 

neutral and secularists in education wanted teachers 

doctrinally neutral. Practical men of science and of 

education wanted values based on utility and experience; they 

fought against any established religion, with its inherent 

authoritarianism. 

This was an important step because it moved American 

education away from teaching established knowledge toward 

searching for new knowledge. When that search became a 

demand, the American scholars went to Germany for new ideas. 

They came back with German organization—lectures, seminars 

and graduate programs and with German ideas of freedom. 

Hofstadter and Metzger wrote that the evolutionists 

formula for truth was based on the premise that "all beliefs 

are tentatively true or tentatively false, and only 

verifiable through a process of inquiry... all seeming errors 

must be tolerated, for what is truth is never fully known and 

never finally knowable" (1955, p. 364). 



34 

The evolutionists (Hofstadter & Metzger, 1955) did not, 

however, give every opinion equal value. The method of 

discovering truth was that of open verification which 

followed certain rules in which the procedure is best 

understood and undertaken by experts. This meant intellectual 

nonconformity that proceeded according to rules, not private 

belief, but belief that could be tested publically. 

A rationale of academic freedom grew from this method of 

thinking. In short, it relied on experts arguing, studying, 

testing and presenting hypothesis in public, which meant 

within the university community. Hofstadter and Metzger 

(1955) argued that this new American academic freedom had 

values related to science. Two main values were 

universalism, whereupon criteria such as creeds, racial 

differences or national differences were eliminated, and 

neutrality, "an interest in the disinterestedness that is 

deeply ingrained in science" (p. 366). With this rationale, 

academic freedom became intellectual freedom and it had an 

ethic of human relations tied with it. 

Hofstadter and Metzger warned that this new way of 

thinking about academic freedom was not without peril because 

the principles of neutrality and competence were susceptible 

to restrictive interpretations" (p. 366). The academic 

freedom that grew from the gains of science in American 

science had things in common with the older German version, 
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and one large difference with the tradition of free speech. 

From the Germans came the idea of the university as separate 

from the town and that the experts had a privileged status. 

These definitions set scholars apart from the English 

libertarian tradition of the First Amendment. Where the 

libertarians claimed that truth would never be defeated by 

error in a free and open encounter, (Siebert, Peterson & 

Schramm, 1963) the professors of science claimed that truth 

was only tentative and was a process. The libertarians, for 

all their talk about a "marketplace of ideas" believed that 

truth could be known. Thus, Milton did not extend the right 

of free speech to Catholics in Areopagitica (Siebert et al, 

1963). At the turn of the century in American academia, 

academic freedom was for the privileged scholars within its 

confines. It was being promoted by an increasingly more 

powerful and professional class of academics but it had no 

legal standing. One case in particular, the Ross case at 

Stanford University indicated how weak academic freedom was 

in relation to the power of a wealthy patron. But this case 

also produced a sense of professional pride in the 

economists, one of the rising groups of professionals seeking 

status and power, and ultimately led to the formation of the 

American Association of University Professors in 1915. 
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Business and Education 

There were several notable academic freedom cases in the 

late nineteenth century. Hofstadter and Metzger (1955) 

pointed out that "[ajttitudes towards academic freedom are 

too specific for broad extrapolation..." (p. 420). But they 

admitted that the professors of those times saw a conflict 

between wealthy businessmen and college professors. In the 

Ely case, (Herfurth, 1949) academic freedom was given a 

strong impetus when Ely, who had been accused by an ex-

officio member of the University of Wisconsin Board of 

Regents of favoring labor unions, won in an academic trial. 

The Regents verdict included a sentence that said: "In all 

lines of academic investigation it is of the utmost 

importance that the investigator should be absolutely free to 

follow the indications of truth wherever they may lead" 

(Herfruth, 1949, p. 11) . 

Ely had a former student, Bemis, was not so lucky a year 

later in 1895. Hofstadter and Metzger (1955) claimed that 

Ely promoted theories while Bemis promoted action. Bemis 

wanted equal treatment for railroad workers in their strike 

against the Pullman Company. Bemis was fired from the 

University of Chicago and he later chastised his mentor, Ely, 

for not following his theory of labor justice to "duty" 

(Hofstadter & Metzger, 1955, p. 434.) Bemis did not get much 

support from the community of scholars (Hofstadter & Metzger, 
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1955). Ely was from Johns Hopkins and he was a full 

professor at Wisconsin with a national reputation. Many-

prominent colleagues wrote letters of support to the Board of 

Regents for him and even helped with his trial strategy. 

Bemis did not fair so well. He was not a national figure, he 

taught in Chicago's extension program and not the regular 

college, and he was an advocate of his beliefs. In a way, he 

violated the trust: Bemis was not a disspassionate searcher 

but a passionate advocate. 

Ross was finally forced to resign from Stanford in 1900. 

Metzger (1974) wrote that professors had wanted academic 

freedom ever since the evolution controversy in the 1870s. 

Ross, also an economist like Ely and Bemis, was a liberal and 

wanted public ownership of utilities. Jane Lathrop Stanford 

was the sole trustee of Stanford University and the heir to a 

^silroad fortune. She wanted Ross dismissed for his liberal 

views, and finally, after several years of deftly avoiding 

the issue, Stanford President David Starr Jordan forced Ross 

to resign (Hofstadter & Metzger, 1955). 

The American Economic Association held its thirteenth 

annual meeting a few months after Ross's resignation. Ross 

was an intimate of the association and had been secretary 

(Hofstadter & Metzger, 1955). The economists formed an 

investigative committee to look into the his case. Ross was 

not asked back to Stanford, although he did end up teaching 
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at Wisconsin, but the important aspect of the case (Metzger, 

1973) was that the social scientists promoted academic 

freedom by investigating the episode themselves and then 

campaigned for peers to be the judges in academic dismissals. 

Metzger (1973) wrote that one large evil to the economists 

was in that allowing dismissals for views held by a member of 

their profession, "it announced that the specialty was a 

branch of lay morality rather than a full-fledged science... 

" (p. 139) . 

What the Ross case really seemed to point out was that 

in the conflict between business interference and academic 

integrity, there was no legitimate solution. Religious 

interference had faded from the scene at the large public 

universities and many of the more liberal and powerful 

private ones but a new opponent to academic freedom had taken 

its place, the power of big money. The response of the 

American Economic Association was a straightforward reply by 

a controlled group to the problem. Another interesting point 

is that Ross and Ely had the backing of the academic 

establishment whereas Bemis did not. in fact, Hofstadter and 

Metzger found that Bemis only lasted in academic life for 

three short years after being fired at Chicago and had to 

find another career after leaving Kansas State. The status 

of academic freedom at the beginning of the twentieth century 

was polarized. At one end, religious and business leaders 
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wanted control over academic institutions and opposing those 

interests were small groups of elitist professors formed into 

professional associations. 

Furthermore, Ross and Bemis did something that would 

become more important to academic freedom cases as time went 

on (Metzger, 1973) . Both appealed to the press for support 

and both issued statements that gained the pages of 

newspapers. The attempt to carry academic battles to the 

public did not fare well, according to Metzger (1973). There 

were few lay readers who understood the academic arguments. 

The Formation of the AAUP 

Arthur Lovejoy (Metzger, 1973) resigned at Stanford when 

Ross was forced to resign. A maverick of sorts—Lovejoy 

never did acquire a Ph.D.—he was convinced that academic 

eights were needed for knowledge to flourish. He then moved 

back to Johns Hopkins University and in 1915, with John Dewey 

and seventeen others, formed the American Association of 

University Professors (AAUP). 

Lovejoy had nurtured his desire for a group to defend 

academic rights since the Ross case. Metzger (1973) wrote 

that experience had implanted in him the conviction that 

modern professors faced a subtle peril—attacks on their 

academic freedom that were officially disguised as something 

else" (p. 137). Feuer (1977) wrote, "More than any other 
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person, he was the prime mover behind the American 

Association of University Professors" (p. 363). 

By 1913, (Hofstadter & Metzger, 1955) the concept of the 

professional educator had reached far into the circle of 

higher education. There was, however, no clear definition of 

academic freedom and thus, no court cases provided legal 

dicta to help formulate policy. To introduce order 

(Hofstadter & Metzger, 1955) three groups joined to create 

general rules and to help define academic freedom. The 

groups were the American Economic Association, the American 

Sociological Society, and the American Political Science 

Association. 

Metzger (1973) pointed out that four major tendencies 

came with the professional educator: 

(1) . the appearance of the political activist; 

(2) . the growth of ideological conflict between 

academic social scientists and trustees of wealth; 

(3) . the emergence of an "academic freedom public" 

with high acoustical sensitivity to complaint; 

(4) . the inclusion of this public into the 

administrators' significant world (p. 138). 

Hofstadter and Metzger (1955) also wrote that professors 

caught the spirit of Progressivism and that contributed to 

"the epidemic fevor for reform" (p. 472). When liberal 

philosopher John Mecklin was forced to resign from Lafayette 
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College in 1913, he traveled to both the philosophers and to 

the psychologists at their annual meetings (Mecklin, 1945). 

Mecklin's case spurred the groups to further action and 

Lovejoy, aided mainly by John Dewey, and including the 

seventeen others, met at Johns Hopkins University and formed 

the American Association of University Professors (AAUP) 

Progressivism, professionalism, and the continuing attempts 

to intimidate and control professors by administrators came 

to a head. The General Report on Acad^m-ir Freedom 

Academic—Tenure was issued in 1915 (Hechinger & Hechinger, 

1973) . 

The early characteristic of the AAUP was its elitism. 

Invitations (Lovejoy, 1915) were sent to "persons of full 

professional rank whose names appeared on the lists of 

distinguished specialists..." (p. 154). Ten years of holding 

a teaching or research position was required for membership. 

Nevertheless, Hofstadter and Metzger (1955) reported that 

"867 professors from 60 institutions...became charter members 

of the AAUP" (p. 477) . 

There was also a backlash in the higher education 

community. Pritchett (1915) wrote of how a "caste division" 

(p. 152) was evident in universities. The fear of unionism 

was strong. Hofstadter and Metzger, (1955) however, claimed 

that the emphasis on "collective effort inspired by the 

ideals of science...." (p. 470) helped overcome resistance to 
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the new organization. There was now a "union of the 

aristocrats of academic labor" (p. 477) 

The two main goals, according to Hofstadter and Metzger, 

(1955) were to "function as an agency of codification...and 

to function as an agency of group pressure, investigating 

cases and imposing penalties in response to immediate 

demands" (p. 47 9) . 

There was also an interesting aspect of the foundation 

of the AAUP and its relationship to American journalism, and 

thus to a First Amendment concept of free speech. The 1913 

Joint Committee on Academic Freedom and Academic Tenure, 

comprised of the economists, sociologists, and political 

scientists issued a report that established the committee as 

a permanent committee reviewing academic freedom and tenure 

(Ross, 1914). Listed as a member of the Political Science 

Association's three-man group was Herbert Croly. In 1910, 

Croly had presented a paper on state political reform to the 

association (Forcey, 1961). Croly had been invited by Mark 

Hanna's son to do a biography of the New York political 

leader (Forcey, 1961). The Harvard graduate was not an 

academic man but he became an intimate of the academics 

involved with the Progressive Movement through his work on 

Hanna. In 1914, he, Walter Lippman, and Walter Weyl (Forcey, 

1961) also started The New P u b l i c Mqggrin*. The magazine, 

among other things, created an intellectual outlet for 
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professors to reach the public. But the ideas these new 

editors had for the commercial press were much different from 

the teeming libertarianism of the press that Hearst and 

Pulitzer dominated in 1914 (Emory & Emory, 1978). Lippman, 

for instance, wrote a critique of the press in his book 

Public Opinion (1922) in which he confronted the concepts of 

reality and objectivity, both of which are press values, and 

claimed both were the inventions of perception, and the 

resulting stereotypes. Croly, in his writings, advocated 

pragmatism—he was friends with John Dewey—and the "pursuit 

of Jeffersonian ends by Hamiltonian means" (Forcey, p. 2 9) 

In other words, Croly emphasized an elitist form of American 

democracy that would be run by a Platonic group at the top, a 

group of intellectuals with the new magazine a venue for 

them. There was even a kitchen in the editorial offices 

because "Croly wanted his guiding elite to be 'social' as 

well as intellectual" (Forcey, p. 184). 

In 1914, the American Sociological Society held its 

Ninth Annual Meeting and a new member from 1913 was in 

attendance, Herbert Croly (Ross, 1914). The journalist had 

memberships in both organizations. The entire conference was 

devoted to "Freedom of Communication" and in his opening 

address, President Ross preached against the "use of the club 

and the cell, the rantings of kept newspapers, and the 

bombardment from the big howitzers of social defense..." (p. 
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5). Ross was emphasizing the struggle of the American 

underclass of workers as it faced pressure from government 

and big business and he used a libertarian framework to set 

it up. He quoted Milton to emphasize that Americans should 

not shrink from the test of free discussion" (p. 7) 

The concepts discussed were public security, freedom of 

speech, freedom of the press, and freedom of teaching (Ross, 

1914). In the discussion on the press, however, 

libertarianism was not the issue. L.L. Bernard of the 

University of Missouri stated: "But since the press is not 

now free, I desire to raise the question how it may best be 

controlled" (p. 123). Other speakers also worried about the 

domination of the press by wealth, backed by advertising 

dollars. In general, the tone of the discussion was what 

Ross (1914) called "its progressive subjection to the profits 

motive" (p. 131). 

The press was seen as a theoretical entity that was 

supposed to serve "Everyman" but had fallen under the will of 

the moneyed classes, the very classes that President Ross had 

faced when he had been forced to resign at Stanford in 1900. 

Then when it came time for the views on freedom of teaching 

to be presented, a new requirement for speech had been woven 

into the fabric of the argument. Ulysses G. Weatherly of 

Indiana University presented a paper on "Freedom of Teaching 

in the United States" and he asserted "Social science is no 
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longer a mere instrument for the discovery of truth, but a 

sort of public conscience as well" (p. 135). Weatherly also 

found it difficult to believe that Judge Alton Parker wanted 

"unhampered freedom of utterance outside the classroom" (p. 

140) for teachers. This was not the goal of the 

sociologists, nor was it the goal of the Joint Committee on 

Academic Freedom and Academic Tenure. Instead, Weatherly 

talked about three periods in academic history for American 

scholars: the theological-moral period, the economic-

political period and the (then) present social period. The 

last period was marked by "wealth distribution and industrial 

organization" (p. 143). To fight the big business and 

political aspects of the "social period", Weatherly advocated 

the science of sociology and indeed, all the other social 

sciences. Yet, there was a carefully weighted hedge inserted 

into his remarks. In speaking of one professor with socialist 

leanings, Weatherly claimed "other men in the same faculty 

held and hold identical views on social questions without 

resorting to intemperate utterances, and no question has ever 

been raised as to the security of their places" (p. 145) 

Shortly later, Weatherly inserted a phrase that became 

important to each academic freedom statement to follow from 

the AAUP. He said: 

A scholar, being only human, has a right to make 

mistakes and to commit or utter folly, but he has not 
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the right to do so habitually. Scholars as a body owe 

it to themselves to impose sane and salutory restraints 

in the matter of public utterance, lest the credit and 

dignity of science be diminished. Untrammeled license 

granted to irresponsible quacks who pose as scientists 

is as undesirable as restriction of freedom" (p. 146) 

Thus, a balancing test had been constructed by Professor 

Weatherly. The rationalism of science and the pragmatism of 

the sociologists were set as the worthy combatant to 

unfettered economic enterprise on all fronts, including a 

libertarian, capitalistically dominated, press. 

The 1977 AAUP Policy Documents and Reports (1977) 

reviewed previous statements and certain ideals that had been 

held. From the 1925 Statement: 

The teacher is entitled to freedom in the classroom 

in discussing his subject, but he should be careful not 

to introduce into his teaching controversial matter 

which has no relation to his subject....The...teacher is 

a citizen, a member of a learned profession, and an 

officer of an educational institution. When he speaks 

or writes as a citizen, he should be free from 

institutional censorship or discipline, but his special 

position in the community imposes special 

obligations ....Hence, he ... should exercise appropriate 

restraint..." (p. 2) . 
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The 1940 Statement reemphasized these ideas and the 1970 

Statement still emphasized "special responsibilities" (p. 3) 

but included a 1964 interpretation, which was worded: "The 

controlling principle is that a faculty member's expression 

of opinion as a citizen cannot constitute grounds for 

dismissal unless it clearly demonstrates the faculty member's 

unfitness for his position" (AAUP RnllPtin. Spring, 1964). 

To establish themselves as a profession distinct from 

the libertarian principles guaranteed each citizen, and thus 

each journalist, in the First Amendment, and to become an 

intellectual elite able to fight off capitalism whereas the 

press had not, the founders of the AAUP adopted the norm of 

"professional standards". 

In reviewing the organization many years later, Metzger 

(1973) claimed the 1915 Statement had created a class 

distinction between tenured and nontenured faculty members 

and that the 1925 Statement had kept the dichotomy but also 

lowered the status of the tenured. The original purposes of 

the 1915 General Report, on Academic Freedom and Academic 

Tenure was to overcome suspicion in the ranks of professors. 

Hofstadter and Metzger (1955) found that "the major effort of 

the leaders of the AAUP in the early years was to win 

respectability" (p. 478). The class structure was a 

deliberate attempt at creating an elite in the Academy. The 

elite would serve as examples to younger professors and 



48 

provide the buffer between the necessary goals of higher 

education and outside interference. 

Metzger (1973) wrote that in 1915 the AAUP laid claim to 

guild rights, rights where "the right of the faculty as a 

body to judge the fitness of a current member" (p. 14 9) was 

enfranchised. But the 1925 Statement was more conservative. 

The war, economic problems, and sundry other items had 

created a need for what Metzger (1973) the "expert counsel" 

(p. 149) ideal. In fact, Metzger found a great danger in the 

1925 statement. One of the early aims had been a faculty 

trial but now the trial "was merely deemed desirable, not 

required" (p. 151). What this meant was that "[w]hen, in 

short, there was no apparent need for faculty advice, there 

was no need for a faculty (or any) trial" (AAUP Ru1l^tinr 

Spring 1959). Thus, the organization established that 

administrators could dismiss faculty without a hearing of 

peers when financial exigency, immorality, or treason were 

admitted (Metzger, 1973). This, of course, was a major 

concession to the power of the administrators. 

In 1940 the AAUP had issued a new Statement- nf 

Principle;=;. The Association of American Colleges, which was 

an administrative organization, and the AAUP negotiated for 

many years to compose the Statement. Metzger (1973) 

considered this Statement as an attempt to create a civil 

service mentality. For him, this meant the use of 
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"probation" in getting tenure, a "trial hearing" and a demand 

for "written charges" (p. 154). 

There were two ideas developed alongside the AAUP 

principles that have made a significant difference in the way 

college professors can assert themselves as citizens. The 

first was the caste system created by the elitism of the 

founding of the organization. The second was the norm of 

"professional standards" agreed upon informally in 1915 and 

codified through each agreement since. This norm, according 

to Hofstadter and Metzger (1955) emphasized "that in the 

classroom professors were limited by the norms of neutrality 

and competence; that outside the university professors had 

the same right as any other citizens to freedom of utterance 

and action, limited only by the obligation to observe 

professional decorum" (p. 480). By adhering to their own 

elitism, which became deeply enfranchised in 1925 as a caste 

system, and extended with the probationary period agreed upon 

in 1940, the American professors created a system that gave 

them a certain degree of safety but in actuality guaranteed 

them less rights than the average citizen was gaining over 

the same period of time. In such cases as Near v. Minnssnt-a 

(1931) and SchencR v•—U.S. (1919) the United States Supreme 

Court was guaranteeing citizens more First Amendment rights. 

To join the AAUP in 1915, one had to have been a full 

professor for ten years; to become a fully protected member 
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of the Academy by 1940, one had to have served a seven-year 

probationary period. When the AAUP adopted the guild system 

and opted for security in the form of tenure, it also created 

parameters on the conduct of faculty members. Van Den Haag 

(1964) explained the concept: 

Citizens are allowed to lie (except under oath) and 

to plagiarize works in the public domain; and to believe 

that W.A. Mozart discovered America... But academic 

employment, protected by academic freedom, requires 

competence, and the waiver of the constitutional rights 

to foolishness, ignorance, or deceptiveness (at least so 

some degree) and finally, the assumption of extra-

constitutional duties, (p. 86). 

To become viable, the AAUP adopted a particular stance, 

a stance based on elitism. That stance moved away from the 

egalitarian spirit of the First Amendment, and in 

subsequently trying to find a definition of academic freedom 

in a high court, it has seemed to be a limiting factor. For 

instance, Emerson and Haber (1964 claimed that in "[tjaking 

these interpretations, therefore, the essence of the 1940 

Statement is that the faculty member as a citizen is free to 

engage in communication, so long as he conforms to the 

requirement of academic 'responsibility'" (p. 98) 

Even prior to the 194 0 Statement, the AAUP had 

compromised itself on free speech during wartime. The AAUP 
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Committee on Academic Freedom in Wartime (AAUP Rul1et-inr 

February-March, 1918) established, among other things, that 

propaganda designed...to cause others to resist or evade the 

compulsary service law of the regulations of the military 

authorities" (AAUP Bulletin, February-March, 1918) was 

punishable by law. By acceding to the government this 

principle, the AAUP went much farther than Schenck did. He 

fought for the right to resist the war and to pass out 

pamphlets against the draft in 1917. Eventually, cases like 

his determined one of the greatest First Amendment victories 

(Pember, 1987). Schenck fought against government censorship 

through his seditious libel case; the AAUP accepted it, and 

even agreed to help police its own ranks. 

With the rise of academic freedom and the accompanying 

buildup of the AAUP it is surprising that no major court 

cases had come up in relation to academic freedom. But the 

conservative ideas of the AAUP, and its willingness to 

conduct inquires on its own (Hofstadter & Metzger, 1955) had 

kept a test case from arising. In 1937, academic freedom was 

still not a legal term (Yale Law Journalr 1937). The move 

toward the courts was inevitable, however, once the concept 

of academic freedom was implanted in modern academic life. 

There were trouble spots that came with the formation of the 

AAUP, and its willingness to compromise with the Association 

of American Colleges by 1932 (Metzger, 1973) . For instance, 
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the caste system protected those at the top of the academic 

pyramid but neglected those at the bottom. 

Then, in the early 1950s a new war, The Cold War, caused 

concern, and laws were written limiting the ability of 

professors and others to speak, even in academic circles, not 

solely in public places, about ideas that would normally have 

been discussed by scholars. Those new laws, highlighted by 

the New York Feinberg Law, caused a first wave of academic 

freedom cases to reach the United States Supreme Court in the 

early 1950s. Since then, academics in various ways and with 

sundry reasons have pushed for a clear definition of academic 

freedom. 

Loyalty Oaths and Patriotism 

The issues of academic freedom until the twentieth 

century, as Weatherly (1914) said, were first religious, then 

economic, and then became political. By 1940, the AAUP 

Statement of Principles had become a compromise between the 

professors and the administrators through their group, the 

Association of American Colleges. But the 1940 Statement did 

not satisfy all needs. From World War I on into the middle 

of the century cases kept cropping up that could not be 

satisfied by the 1915 Statement, the 1925 Statement, or the 

1940 Statement, or the Statements were put aside if they did 

not favor the trustees or administrators, and increasingly, 

the state. Metzger (1973) claimed that the political 
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activist came with the rise of the professional educator. 

This new professor caused tension between higher education 

and government. 

It is generally agreed that the first academic freedom 

case to reach the Supreme Court of the United States was a 

high school case, Meyer v. Nebraskar (1923). The Nebraska 

Legislature had enacted a law prohibiting teaching German as 

a result of the anti-German movement of the war. The Supreme 

Court said, "His right thus to teach and the right of parents 

to engage him so to instruct their children, we think, are 

within the liberty of the [fourteenth] amendment". Meyer 

taught at a private school and the court used the due process 

clause of the 14th Amendment to overthrow the Nebraska law. 

The crucial issue that arose during World War I, 

however, and continued into the middle of the century was 

teacher loyalty. Maclver (1955) reported how the "crisis of 

the First World War evoked a wave of intolerance...Even to 

play the music of the great German composers came to be 

regarded as an offense against loyalty" (p. 34). Charles 

Beard, the historian, resigned from Columbia University when 

several professors were dismissed for opposing the draft, or 

for opposing fighting against Germany in theory (Selakovich, 

1973) . 

Beale (1972) claimed that the important word to 

associate with loyalty oaths was "patriotism". He claimed 
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that the most infamous loyalty laws were the Lusk Laws of New 

York, enacted in 1921. The laws protected the state by 

requiring "certificates of qualifications" and licenses. 

Beale wrote, "The passage of the Lusk Laws led to an orgy of 

investigation and persecution" (p. 61). Patriotism was 

defined by those elected to government, including school 

boards and university boards of trustees, and their political 

backers. These laws were typical of what most states were 

doing throughout the 1920s and 1930s. However, when Alfred 

E. Smith was elected governor of New York in 1922, he helped 

get the Lusk Laws repealed the next year, claiming they were 

"repugnant to American democracy" (Beale, 1972, p. 62). 

The "red scare" of the 1930s produced another set of 

political pressures associated with patriotism. Dr. Ellis 

Freeman of Louisville University was one of several 

professors who resigned because of pressure. Freeman sued but 

lost because he was a "public servant and had no right to 

violate public matters" (Kirtchway, 1937). Freeman's sin had 

been to have in his possession a Russian check worth 17 6 

dollars that he had cashed. The clerk was a member of the 

American Legion, and reported it to his commander, Colonel 

Stites. 

In 1940, Bertrand Russell, the famed English 

mathematician and philosopher, was denied appointment to 

teach at the College of the City of New York because of his 
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liberal views on education, sex and politics. Russell's case 

reached the New York courts (Kay v. Boardr 1940) but he lost 

and in the court's decision academic freedom was defined as 

"the freedom to do good and not to teach evil." Cohen (1941) 

explained that the judge, John E. McGeehan, had ruled against 

what the faculty had recommended by claiming that the Board 

of Higher Education did not have the right to appoint an 

alien whose competence had not been tested by competitive 

examination. Judge McGeehan had ruled for the state against 

the educational authority because he did not agree with an 

appointment. The political apparatus of the New York state 

government was extended to the legal system in the Russell 

case. 

By the end of World War II and the beginning of the Cold 

War, communists were again on the minds of Americans and New 

York was again at the forefront. The Feinberg Law which was 

passed required a certificate to be signed by anyone teaching 

at a state-supported institution. The law allowed the 

dismissal of anyone belonging to a subversive group (Hollar, 

1987). But this time the United States Supreme Court took an 

interest in the laws restricting teachers and teaching and 

the first important academic freedom cases made their way 

into the courts. 

The United States Supreme Court upheld the 

constitutionality of the Feinberg Law in Adler v. Board of 
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Education (1952) . Justice Minton, writing for the majority, 

claimed that the state has the right to "preserve the 

integrity of the schools.... That the school authorities have 

the right and the duty to screen the officials, teachers, and 

employees as to their fitness..." 

In a very important dissenting opinion, however, Justice 

William 0. Douglas, expressly recognized academic freedom for 

the first time as a constitutional right. Douglas claimed: 

"The Constitution guarantees freedom of thought and 

expression to everyone in our society. All are entitled to 

it; and none needs it more than the teacher....Fearing 

condemnation, [the teacher] will tend to shrink from any 

association that stirs controversy.... There can be no real 

academic freedom in that environment. It produces 

standardized thought, not the pursuit of truth." Although 

the advocates of academic freedom had lost, they had gained 

an ally on the Supreme Court, and that became important later 

as more cases arrived. 

In Wiemann v. Opripgr^ff (1952) that same year, the 

Supreme Court invalidated an Oklahoma law requiring state 

employees to take loyalty oaths. The aim of the oath was to 

make sure no one was a member of a subversive organization 

but it was struck down (Murphy, 1964) because of "its 

indiscriminate classification of innocent with knowing 

membership in such organizations" (p. 24). Justice 
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Frankfurter, with Justice Douglas, wrote a separate 

concurring opinion that emphasized freedom for teachers. 

Frankfurter wrote: 

To regard teachers—in our entire educational 

system, from the primary grades to the university—as 

the priests of our democracy is therefore not to indulge 

in hyperbole. It is the special task of teachers to 

foster those habits of open-mindedness and critical 

inquiry which alone make for responsibile citizens, who, 

in turn, make possible an enlightened and effective 

public opinion.... They cannot carry out their noble task 

if the conditions for the practice of a responsible and 

critical mind are denied to them. (pp. 195-197) . 

The effect of Wiemann was not strong, most states 

continued to do what they wished and simply rewrote the 

loyalty oaths, but it did establish the parameters of 

control. The Supreme Court had come down on the side of more 

freedom. 

In 1957, the Supreme Court recognized academic freedom 

as a right in a majority vote. Sweezy had refused to answer 

questions about his connection with the Progressive Party and 

a lecture he had delivered at The University of New Hampshire 

(Sweezy v. New Hampshire, 1957). In part, Justice Warren's 

opinion stated: 
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These are rights which are safeguarded by the Bill 

of Rights and the Fourteenth Amendment. We believe that 

there unquestionably was an invasion of petitioner's 

liberties in the areas of academic freedom and political 

expression areas in which government should be 

extremely reticent to tread....To impose any strait 

jacket upon the intellectual leaders in our colleges and 

universities would imperil the future of our 

Nation.... Scholarship cannot flourish in an atmosphere 

of suspicion and distrust, (pp. 249-250) . 

Yet it would be a long time before the Court separated 

academic freedom from the First Amendment, and in each case 

where academic freedom was violated and the professor won, he 

could also have won for a First Amendment violation, or for a 

contractual violation. The rhetoric of Sweezy was simply 

that; it did not establish a coherent academic freedom 

defense for academics. 

Essentially, academic freedom has become a staple of the 

American educational framework. In Germany, (Hart, 1874) 

academic freedom was meant only for higher education, those 

scholars who had to produce independent thought and research 

to further society. It was not meant for those lower grades 

whose main purpose was to inculcate societal values. In 

America, academic freedom is more generalized, and when a 

teacher speaks as a citizen she is given some protection. 
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From Frederick Barbarossa's edict to the Supreme Court 

decision in Sweezy took a very long time, eight hundred 

years. In twentieth century America, however, academic 

freedom has been part of the battle between independent 

scholarship and outside influences, whether they come from 

religious groups, economic powers, or political pressures. 

How and in what forms academic freedom has been initiated and 

then maintained is important. The definition of academic 

freedom has come from a few significant court cases, and from 

the academic community itself. Many conferences and books 

and hundreds of individual scholars have tried to define it, 

shape its form, and present arguments to back the 

definitions. 

The Professor as Teacher and Citizen 

Metzger (1955) discovered that there were always 

differences between German academic freedom and the Americans 

who brought the concept back for application in American 

universities. One of the main differences was in the 

cultural isolation" (p. 215) that was evident in German 

universities. "Like an independent spiritual order, the 

German university trained its own personnel, held novitiates 

to its own standards, and kept the world at a certain remove" 

(p. 216) . 

Additionally, Metzger reported that "America took from 

German sources only that which fitted her needs... It was not 
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until a German degree offered an advantage to career chances 

at home—which is to say, it was not until the American 

college had already grown more secular, specialized, and 

intellectually ambitious—that the great exodus of American 

scholars began" (p. 241). 

Jones (1959) pointed out that "American institutions 

have had to accept a quality of responsibility for student 

learning that differs significantly from the old German 

theory" (p. 224). He claimed that American higher education 

had to accept more control of the student body; that they had 

to accept more interest from parents in the life of the 

campus; that students needed more supervision; and that the 

German universities offered only Ph.D. degrees while the 

American university taught at the undergraduate and graduate 

levels. 

The higher level of control American universities had to 

exert and the redefining of German concepts for American 

purposes helped create American universities based on a 

German model but built upon American ideas. The nature of 

teaching and of being a citizen were much different as a 

result. 

Metzger (1955) related that German professors were not 

much interested in the world outside the university walls. 

Paulsen (1902) wrote that the professors of theology "must 

assume a positive relation to religion and the church in 
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general" (p. 228). This meant that the German professor was 

not totally free; he had to exist within the parameters of 

the state. Political partisanship could disqualify a 

professor. Fuchs (1967) understood this to mean that for 

German universities "Academic freedom...is internal to 

institutions of higher education, and does not apply to 

external activities of academic personnel" (p. 250). 

The internal organization and isolation of the German 

university thus produced a different attitude internally than 

the American university, and the American professors went 

further by claiming the right to participate fully as 

citizens of their country, too. The right of free speech was 

evident in many articles included in the AAUP Bulletin from 

1915 onward. Pickard, (1939) for instance, wrote, "We call 

ourselves a democracy, and the essence of democracy is that 

it rests upon free expression of individual thought..." (p. 

139). Rockwell, (1950) in discussing the German origins and 

American development of academic freedom, produced a litany 

of expression on why free speech and academic freedom were 

needed, and how they should both be part of the scene: 

Good men will doubtless still be sacrificed to the 

passions of the moment. Denfield was transferred as a 

threat to national security; Rainey was dismissed from 

Texas University because he opposed "the interests"; 

Vanzetti was hanged because he was a foreigner; Debs was 
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imprisioned as a dangerous man; Billy Mitchell was 

cashiered for having original ideas; Roger Williams was 

exiled for believing in religious freedom; Luther was 

excommunicated for heresy; Socrates was poisoned as a 

misleader of youth; Jesus was crucified as an enemy of 

the people, (p. 230). 

Rockwell was writing of how political and popular 

interference in free speech causes harm. In Germany, the 

professor's right to free speech was confined to internal 

speech within the university (Metzger, 1955). What this 

meant specifically for the professor as a teacher was that in 

Germany, the professor had the right, Lehrfreiheit, to 

"examine bodies of evidence and to report his findings in 

lecture or published form—that he enjoyed freedom of 

teaching and freedom of inquiry" (p. 217). In America, 

without "an atmosphere of consent that surrounded the entire 

process of research and instruction" the professor had to 

find his own protection. In Germany, protection was 

guaranteed by the government, as long as the professor stayed 

literally within the boundaries of the university. Metzger 

also reported that protection was not offered to a German 

professor who took an active role in society outside the 

university. Metzger wrote: "The restriction of freedom to the 

inner realm suggests Luther's formula of spiritual freedom 

combined with temporal obedience. And the injunction that 
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the scholar withdraw from the field of practical activity to 

the anchorite's world of contemplation bears resemblance to 

Fichte's distinction between the true student and the false 

one, between him who is dedicated to truth and him who seeks 

advantage" (p. 220). 

The formation of the AAUP and the arguments it presented 

from 1915 onward are representative of how American 

professors felt at that time, and of how they have reacted 

since then. 

The first major difference for the American system from 

the German system was that the underlying philosophies were 

different. In Germany, the prevailing academic philosophy 

was the metaphysical appproach called Wissenschaft.f which 

meant a study of things for their ultimate meaning (Metzger, 

1955, p. 216). American pragmatism had entered the world of 

the university by the 1900s. The great exponent of 

pragmatism, John Dewey, was the first president of the AAUP, 

and pragmatism held that one should find relevance in 

everyday life for things learned. 

The second major difference from the German system in 

America for the professor was that he was to be held 

accountable for what he said in the classroom. Jones (1959-

1960) had outlined how parents, businessmen, and politicians 

scrutinized the subject matter of classes. 
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A third major difference was that the American 

professors were willing to take an active role in society. 

Jones (1959-1960) wrote: 

The professor has a job to do....The job he does is 

important to the country because its welfare depends on 

having this job well done. The professor is a 

scientist or a scholar; as a scientist he finds out all 

sorts of new things we can use later on in industry or 

medicine or defense; and as a scholar he finds things 

out about the past that make clear what our country is 

and what other countries are, so that we can all 

understand each other better, (p. 17) 

When the AAUP was formed, distinctions were not quite 

clear on what it meant to be both a professor and a citizen. 

The definition of academic freedom used in the 1915 

Declaration of Principles (AAUP Bulletin. 1954) was based on 

the German concepts of Lehrfreiheit and Lernfreiheit. But 

differences were evident to those who understood and they 

were written into the 1915 Statement. The differences were 

just not fully developed and explained at that time. In part 

the Statement read: 

Academic freedom in this sense comprises three 

elements: freedom of inquiry and research; freedom of 

teaching within the university or college; and freedom 

of extra-mural utterance and action....All five of the 
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cases which have recently been investigated by 

committees of this Association have involved, at least 

as one factor, the right of university teachers to 

express their opinions freely outside the university or 

to engage in political activities in their capacity as 

citizens.... In this report, therefore, we shall consider 

the matter primarily with reference to freedom of 

teaching within the university, and shall assume that 

what is said thereon is also applicable to the freedom 

of speech of university teachers outside their 

institutions...(Declaration of Principles, 1954). 

Because the American professors who formed the AAUP were 

elitist and aristocratic (Jones, 1959-1960) they did not push 

for freedom of speech m the libertarian sense of the term, 

they did not ask for complete freedom to speak of anything 

they wanted under any circumstances at any time. Instead, 

they welded the growing American libertarianism to the German 

university influence—eight of the thirteen signers of the 

1915 Declaration of Principles on Academic Freedom and Tenure 

had studied in Germany (Metzger, 1955)—and reached a 

compromise. The basic compromises were in the areas of 

responsibility and in the concept of tenure. 

To achieve respectablility, organization, and to mollify 

administrators, trustees, businessmen, and politicans, the 

early leaders of the AAUP reinforced the concept of elitism 
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and also accepted the duality of rights with accompanying 

responsibility. In each area mentioned in the 1915 

Statement—teaching, research, citizenship these early 

bargaining chips set precedents. Those precedents still have 

meaning. 

J.B. Muller (personal communication, Oct. 4, 1989) 

claimed that there are many differences between academic 

freedom in West Germany and America today. He insisted that 

it has disappeared in Germany. "There has been a one hundred 

percent change in Germany. Now there is always political 

involvement." Muller stated that the concept of academic 

freedom came out of Christian theology of the twelvth century 

but that in this century there was a tremendous change from 

1900 to 1940, and that even after World War II it has 

remained the same. He related that to be a full professor, 

"one must satisfy political litmus tests for the people who 

are running the local government." He claimed he once lost a 

chair at a university because of a direct political conflict 

within the hiring committee. The irony is, of course, that 

the American system was based on the German model and then 

quickly changed for American standards, and the German model 

is no longer viable. 

ThA Prnfpqsnr as Teacher 

The professors who began the AAUP did not pursue a 

radical course. They believed in the hierarchical structure 
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of academia, and the requirement that one had to be a full 

professor for at least ten years (Hofstadter & Metzger, 1955) 

to be eligible for membership was a strong reminder of their 

aim. The German model embraced an aristocracy of educators, 

and in reality, so did the English university with its all 

powerful faculties (Jones, 1959) . The economics professors 

that had investigated the Ross case had requested information 

from the Stanford president in an advisory manner (Metzger, 

1974, p. 141) and the AAUP worked on the principle that (p. 

205) facts presented fairly to administrations would be 

rewarded with rational debate, and reasonable answers. 

Metzger (1961) wrote that the AAUP knew they "lack in their 

investigations any legal power of compulsion"...and, "those 

who founded the Assocation did not foresee a policing 

function" and "were strongly inclined to assume that the 

academic world as a whole was conforming to a law of progress 

and that the worst examples...belonged to a period forever 

past" (p. 206). 

To show their faith, the founders of the AAUP granted, 

and the presidents demanded (Veysey, 1965, p. 409) 

accountability if academic freedom were to be countenanced. 

Freedom with reciprocal responsibility attached was the 

tocsin of the informal agreement. Weatherly had told the 

sociologists at their annual meeting in 1914 that "A scholar, 

being only human, has a right to make mistakes and to commit 
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or utter folly, but he has not the right to do so habitually" 

(p. 146). In the 1915 Statement (Joughin, 1967), the authors 

addressed the issue of the professor's responsibility in the 

classroom: 

There is one case in which the academic teacher is 

under an obligation to observe certain special 

restraints—namely, the instruction of immature 

students.... The teacher ought also to be especially on 

his guard against taking unfair advantage of the 

students' immaturity by indoctrinating him with the 

teacher's own opinions before the student has had an 

opportunity fairly to examine other opinions upon the 

matters of question, and before he had sufficient 

knowledge and ripeness in judgment to be entitled to 

form any definitive opinion of his own.(p. 170). 

To safeguard teachers from words designed to "provoke 

opposition or arouse debate" (p. 171), however, the Statement 

included a warning that common law protects the teacher from 

classroom remarks quoted in "sensational newspapers" (p. 

171). Joughin cited a case where it was decided that 

classroom notes were only for personal education and not for 

publication for profit by a student (p. 171). 

The effect of the section in the 1915 Statement 

outlining special "restraints" was that the AAUP proposed 

neutrality in the classroom. That became a key word for any 



69 

professor in his right to teach, and jobs were sometimes lost 

when a professor violated that neutrality. That emphasis on 

neutrality, or the accompanying term, objectivity, have 

remained. Bennett and Green (1982) wrote of a hypothetical 

professor: 

An important determination hinges on whether Sappho 

is indeed using the lectern as a pulpit, or if, on the 

other hand, she is deliberately using her radical 

viewpoint to stretch the limits of her students' 

thinking. In other words, is she teaching or preaching? 

(p. 51) . 

The German university was under the influence of 

professors who wanted to convince students of the 

desirability of their philosophy (Metzger, 1974). In 

America, that concept did not take hold. As teachers fought 

against the control of the trustees at religous colleges one 

of their weapons was to present different points of view as a 

legitimate course of study (Hofstadter & Metzger, 1955, p. 

400). When the time came to fight against the intrusion of 

big business into the university, the cry again went for 

neutrality (Veysey, 1965, p. 355). The protection of the 

government that German universities had, or the huge 

endowments that blessed Cambridge and Oxford, were not 

present in the United States. Beale (1974) explained the 

American concept of freedom of teaching succinctly: 
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The desire to use the schools to create support for 

the status quo has therefore created a permanent 

tendancy to restrict freedom for teachers...this study 

indicates that teachers are usually allowed freedom to 

impose conventional views upon their classes, that they 

are even expected so to impose orthodox views....Men 

usually "tolerate" opposing views on subjects that they 

do not regard as important, and then rationalize 

"intolerance" into necessity when disagreement involves 

a matter vital to them. (p. xi). 

This meant that real freedom for the teacher was a 

battle, and eventually that battle was joined by men such as 

Lovejoy, and Dewey (Feuer, 1977). Lovejoy understood 

historical objectivity and "thought that John Adams acted 

wisely in founding American constitutional theory on the 

perception that men's reasons were mostly rationalizations" 

(p. 361). But Lovejoy, the exponent of academic freedom and 

the main force behind the AAUP, "also insisted just as 

unswervingly that the professor had a corresponding duty to 

uphold academic integrity" (p.364). 

In 1940, the AAUP reaffirmed the concept of 

responsibility in its Statement, and in 1970, the 

Interpretive Comments (AAUP, 1970) still addressed the issue: 

The Association of American Colleges and the 

American Association of University Professors have 



71 

recognized that membership in the academic profession 

carries with it special responsibilities.... The intent 

of this statement is not to discourage what is 

"controversial." Controversy is at the heart of the 

free academic inquiry which the entire statement is 

designed to foster, (p. 3) 

Thus, the concept of responsiblity for the professor had 

at least reached a point where the joint organizations were 

accepting the introduction of controversial matter into the 

classroom. Responsibility now encompassed what Davis 

outlined as (1972) "the extent to which academic freedom is 

tolerated, reflects, it seems to me, the limits of freedom in 

society itself" (p. 28). Davis also wrote of how academic 

neutrality "may be imperfectly achieved..." (p. 35). 

In the formative years of American colleges 

responsibility had often meant promoting the prevailing 

orthodoxy. It slowly came to mean classroom neutrality—the 

objective professor would present many sides of issues. 

Then, by 1970 at least, it had come to mean that teaching 

"controversy" (AAUP, 1970, p. 3) would be tolerated. The AAUP 

had developed its power over many years, and while it did not 

have a "policing function" (Metzger, 1961) it did have the 

force of public opinion. 

In terms of free speech, Trow (1986) defined the 

teacher's freedom to speak under academic freedom as more 
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"stringent" than free speech because academic freedom is the 

"freedom to teach and to learn and not just to speak" (p. 9). 

The more stringent rule of academic freedom laid 

responsibility on the heads of the founders of the AAUP, and 

it has been there since. 

Professors have normally defined academic freedom in its 

broadest sense as a search for truth and of the need for 

freedom to search for that truth both in teaching and 

research. Weatherly (1914) maintained that three eras 

dominated the history of academic freedom xn America. He 

claimed that they overlapped, and the beginning of one did 

not change all parts of a preceeding era. Still, each era 

produced its own controversial items. 

For instance, in what Weatherly (1914) termed the 

"Theological-Moral Period" simply being a free thinker such 

as Cooper in (1831) could get a person in trouble. Beale 

(1974) deftly covers the religious colleges in the Eighteenth 

Century and the controversies in them over the introduction 

of science into the curriculum. In any era dominated by 

religion, science has been controversial, and speakers from 

other religions have often not been tolerated. Toleration is 

one of the virtues of rationality, and it has been a 

cornerstone of academic freedom. Thus, religion has often 

been a deterrent to academic freedom. Beale reported that 

eventually religious sects often "agreed...in wishing to 
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prevent sectarian teaching, since no one of them could hope 

to control the schools for its own doctrines" (p. 208). 

What this meant is that a rough form of tolerance grew 

because no one sect could dominate. 

The Ross case highlighted the controversy over money 

(Metzger, 1974). When he complained about the railroad 

wealth, Mrs. Stanford had her university president force Ross 

to resign. In 1915 the dismxssal of Scott Nearing from the 

University of Pennsylvania for his economic policies reminded 

Lovejoy too much of the Ross case fifteen years before, and 

served as a catlyst to spur him toward forming the AAUP 

(Metzger, 1961). In economic times, socialism was heresy, 

and deviant economic policies—possibly policies that were 

simply innovative—could be controversial. 

Finally, the acid test of academic freedom came from the 

Russian Revolution, the World Wars, and the Cold War. 

Communism was the new heresy, and loyalty was demanded. 

There were loyalty oaths required for the first world war and 

the Lusk Laws were loyalty laws in the 1920s (Hofstadter & 

Metzger, 1955). By the 1930s, communism was feared across 

America and the Feinberg Law of New York (Emerson, 1970, p. 

228) was an example of how politicians viewed professors and 

teachers--as possible subversive elements in the battle for 

orthodoxy. 
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There are similarities between religious control, 

economic influence, and political intrusion in their 

interference with academic freedom of the teacher in the 

classroom. The main similarity is that proponents of each 

want orthodoxy taught and deviations punished. Toleration 

extends only to the majority, and neutrality and objectivity 

are often terms defined in such limited ways as to keep 

radicals in line—the "objective" professor would see the 

truth. 

Into that self-preserving web, the concept of 

introducing and being able to teach controversial ideas 

(AAUP, 1970) took a long time to establish. In fact, it was 

not until professors challenged administrators, trustees, 

regents, and political leaders in court that the atmosphere 

began to improve. The Scopes Trial of 1925 and especially 

the Supreme Court cases of the 1950s, Adlec v•—Board o£ 

Kdnration. 1952; Wiemann v. Updearaff. 1952; SWee7,y V. New 

Hampshire. 1957 and Barenblatt v. United States, 1959; , 

helped free the professor to emphasize the process of 

discovering knowledge through the particular science of his 

subject, rather than the known and established truth 

concerning it. 

One powerful vestige of the hierarchical struggle of the 

AAUP to assert itself, tenure, did have some effect in 

creating freedom for a professor to speak. But tenure had 
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some negative aspects, too. Machlup (1967, p. 184) explained 

it well: "A scholar who, through his writing, speeches, or 

lectures, offends, the sensibilities of others—his 

colleagues, department chairmen, university authorities, 

interest groups, or large parts of the community—may thereby 

jeopardize the realization of several of his claims and 

prospects." In other words, to become free, a professor had 

to pass a litmus test of convincing nearly everyone with whom 

he came in contact that he was a responsible person. Not the 

least of those might have been his department chairman and 

colleagues. Veysey (1965) wrote, "...[T]he department 

chairman rapidly became a man of great importance at most of 

the larger universities" (p. 322). Beale (1974) described how 

the college president had not been a man among peers in the 

early colleges, and that his word had gone unquestioned. 

Some of that attitude still prevailed at colleges and 

universities, too. Even today, educators have warned of how 

tenure decisions by faculty members "may create a climate 

where faculty members are reluctant to speak freely" (Mooney, 

1987, p. A15). 

Edwards and Nordin (1979) have written of the positive 

force of tenure and of how "institutional arrangements have 

been made to protect... freedom" (p. 168) but the protection 

comes only when a professor "has successfully demonstrated 

his competence during a probationary period..." In effect, 
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tenure is another guarantee of responsibility. It has been a 

consistent and positive force in academic life but it was not 

established to guarantee freedom—it was established to check 

on the responsibility and professionalism of a professor 

before he was given freedoni. 

Searle (1972) has tried to explain where the differing 

controversies have come in academic life. He has promoted 

two theories of academic freedom as explanations of what 

professors have wanted, and have fought to have. His first 

theory—the Special Theory of Academic Freedom—was based on 

the German model adopted by the professors who founded the 

AAUP. It is the classical theory of academic freedom. 

Searle wrote, "The classical theory... accords a special 

status to the professor. The university is not a democracy 

where all have equal rights; it is an aristocracy of the 

trained intellect" (p. 88). 

The Special Theory guaranteed the professor the right to 

teach and do research and to publish what he found the 

Lehrfreiheit of the Germans. The basis of this theory is 

that "knowledge is of value" and "the university is an 

institution for the furtherance of that value" (p. 87). But 

Searle contended that what many modern professors wanted was 

not guaranteed by the Special Theory; it did not guarantee 

them the right to participate fully as citizens. In Germany, 

the professor had given up some citizen rights to attain his 
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status. In America, with its libertarian traditions, 

professors wanted to maintain full rights. Searle wrote, 

"The original German conception of Lehrfreiheit did not 

include the right of the professor to engage in active 

politics. When it came to the United States, it was expanded 

to include this right of the professor to engage in political 

activity" (p. 90) . 

Thus, Searle arrived at what he termed the General 

Theory of Academic Freedom. The General Theory, because the 

"United States...is a nation committed to intellectual 

freedom in the community at large..." (p. 94) "incorporates 

the Special Theory" and "adds to it the following: students 

and faculty members maintain...the same rights they have as 

citizens of a free society" (p. 93). 

For the teacher, according to Searle, the Special Theory 

is the one most often applied when considering teaching; when 

the arena becomes political, or simply free speech, the 

General Theory is applied. But even here a professor can do 

wrong by using his classroom as a pulpit to preach personal 

beliefs. Searle wrote, "If he reconstitutes his lecture 

series for, say, as a political propaganda session, he both 

violates the academic freedom of the student and abuses his 

academic freedom as a professor" (p. 93). In other words, 

the American classical theory holds that the professor must 

maintain neutrality, and the General Theory holds that a 
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student has rights, too. "The General Theory," Searle wrote, 

"is an extension of the concept of academic freedom because 

under it the academic role preserves the rights accorded the 

citizenship role, except insofar as those rights are 

regulated to realize the purposes of the university" (p. 93). 

The professor then, no matter which theory is held, must 

maintain an objective stance in his teaching. Thus, his 

rights to free speech are always tempered with 

responsibility, and are not equal to free speech rights in 

general. 

The Professor as Citizen 

The rights of a faculty member as a citizen in the 

United States have been developed largely idiosyncratic to 

the United States. No other country merged a German concept 

of academic freedom with such a libertarian concept of free 

speech. This has meant that German academic freedom 

precedents have clashed and eventually been synthesized with 

English free speech notions. Machlup (1955) claimed that 

academic freedom is not simply an aspect of free speech in 

general: 

Granted, of course, that academic freedom is a part 

of the general category of freedom of thought and 

expression, it is useful to recall the significant 

differences in their history, their legal status, their 

social functions, and their institutional safeguards. 
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Academic freedom antedates general freedom of speech by 

several hundreds of years, and its development was quite 

separate and independent. In the United States, 

academic freedom is not a right that professors or 

students have under the Constitution or under any law of 

the land, whereas general freedom of speech is one of 

the civil liberties protected by the Bill of Rights in 

our Constitution, (p. 760) 

Tedford (1985) reported that certain forms of qualified 

speech, speech with some restrictions, had been present since 

"its birth in Athens during the archaic period (c. 800-600 

B.C.), when the aristocratic rulers allowed certain classes 

of citizens to communicate their opinions without fear" (p. 

4) . 

One of the most important differences to Machlup is in 

how free speech relates to a person's occupation. He compares 

the freedom of speech that a lawmaker, judge or journalist 

has to a professor and finds similarities: 

More than in most other occupations, the dismissal 

of a professor jeopardizes or destroys his eligibility 

for another position in his occupation. The 

occupational work of the vast majority of people is 

largely independent of their thought and speech. The 

professor's work consists of his thought and 

speech....And if some professors lost their positions 
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for what they write or say, the effect on many other 

professors will be such that their usefulness to their 

students and to society will be gravely reduced, (p. 

761) 

Emerson (1970) believed that professors engaging in 

"conduct constituting expression should be fully protected 

under the First Amendment against any interference of any 

kind by the university or its agents" (p. 619). He believed 

that it was not in relation to the professor's role as 

scholar where most academic freedom cases came but "the 

controversies over academic freedom have pertained to the 

faculty member in his capacity as citizen" (p. 619) . 

The argument for free speech in higher education has 

many antecedents in American academic freedom but it relies 

on two functions according to Emerson and Haber (1964). The 

first function is the "transmission of existing knowledge 

and values to the oncoming generation" (p. 117). The second 

function is "the critical re-examination of such knowledge 

and values, with a view to facilitating orderly change in 

society" (p. 117). The idea of progress played a part in 

formulating the two functions (Veysey, 1965, p. 207) . 

Intellectual history came into being when professors began to 

study how thought "has advanced by slow, continuous progress, 

and each new development has risen naturally... out of the 

preceeding one..." (Cook, 1889, p. 372). This meant that 
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education was grounded to progress, and the rationale for 

academic freedom's critical re-examination of values, was 

related to improvement. This step was radically different 

from an authoritarian society where truth was known and the 

lessons of history were simply to be memorized and used again 

when the time came. Ulich (1950) and many others have 

written of how ideas became controversial when they were tied 

to change. 

Emerson and Haber (1964) wrote that the first function— 

transmission of existing knowledge—"does press somewhat in 

the direction of constraint upon the faculty member...Yet 

these... [are] restrictions more upon his conduct in the 

classroom than upon his conduct outside" (p. 117). 

Emerson and Haber also saw how the other function "the 

facilitation of orderly change" (p. 118) implied "a high 

degree of freedom for the faculty member" (p. 118). They 

related that to train the skeptical minds needed to establish 

"the development of a critical attitude" it required "full 

freedom of the faculty member within the classroom" (p. 118). 

They also claimed that a faculty member needed contact with 

the outside society, that "he should not be cut off from 

them" (p. 118). 

Therefore, they saw that these "two functions of the 

university—indoctrination and facilitation of change—are in 
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partial conflict" (p. 118). Emerson and Haber explained the 

core of their argument in terms of freedom: 

The essential principle of the democratic process 

is that every citizen has full access to all facts, 

opinions, and argument in an open market place [sic] of 

ideas....The university system, to some degree, operates 

to shortcut this trial and error process by holding out 

the members of the faculty as competent to speak in 

their fields of expertise, (p. 119). 

This argument is loaded with dangerous terms. The 

marketplace of ideas was first promoted by Milton in 

Areopagitica (1951) and represents the libertarian coda. It 

means that trial and error in free speech are the keys to 

arriving at the truth. The rational process of science is 

not better per se than blind faith, searching argument, or 

dogmatism under true libertarianism as ultimate truth is an 

open argument, not an experts' judgment alone. Each 

individual deciphers his or her own particular truth. Emerson 

and Haber (1964) present an academic argument: that the 

professor can hold more responsibile positions based on his 

expertise. Hofstadter (1963) claimed that Americans did not 

always appreciate the claims to knowledge of the professors. 

Religious fundamentalism is just one example of the reaction 

to academic rationalization and its adherence to progress. 
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Searle' general theory of academic freedom (1972, p.92) 

included this statement: 

[Bjecause the university is an institutional 

embodiment of free inquiry and scholarship... it is 

something quite different from such public areas as 

parks and streets. It therefore requires regulations of 

the mode of exercise of the general freedoms of a 

libertarian society in order to protect its special 

functions, (p. 93-94) 

If there is a conflict inherent between the 

indoctrination function and the orderly change function of 

the university, it would come out as a relationship of 

Searle's general theory. Searle claims freedom with 

restrictions for professors. His reason is that "The 

university is not a democracy where all have equal rights; it 

is an aristocracy of the trained intellect" (1972, p. 88) . 

All citizens are given equal rights but the nature of a 

university denies those rights to everyone equally. The 

libertarian would be reluctant to accept restrictions, 

however, and possibly to accept that a university has a 

special status for providing truth. 

Levy (1985) examined the founders of the United States 

and noted that Thomson had presented an influential argument 

in which the citizens needed the same amount of uncontrolled 

freedom of expression as the political representatives they 
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elected. The concept of freedom to say what one wanted to 

say came from the Enlightment with its "basic aim...to free 

man from all outside restrictions on his capacity to use his 

reason for solving religious, political and social problems" 

(Siebert, Peterson & Schramm, 1963, p.43). The libertarians 

who formulated free speech theories in the United States, 

however, did so at a time when colleges and universities were 

normally under the control of religious bodies; it was free-

thinking men such as Jefferson who examined free speech 

theories and proposed solutions. Jefferson founded The 

University of Virginia on the principle of reason to promote 

equal rights for all, including women, and advocated free 

schooling with tax support so everyone could reap educational 

benefits (Beale, 1974, p. 47). 

Ultimately, then, it was not necessary for a person to 

hold a special status to participate as a citizen, and the 

university sanction of a degree was not essential. A college 

teacher may provide expertise but for society as a whole, 

responsibility is not a prerequisite for gaining free speech. 

A professor, by definition, would not have the same freedom 

as the ordinary citizen. As Machlup (1955) claimed, his work 

depends on his speech and thus he encounters added 

responsibilities. Thus, there is a certain tension present 

whenever a professor speaks in a public manner. The movement 

of educators toward professionalism helped enforce another 
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trend in higher education, the trend toward having the 

professor enforce his own internal discipline. 

Professional Educator vs. Outside Interference 

Discipline was the key to many of the early colleges in 

America. Even in the late nineteenth century, Fulcomer 

(1894-95) reported that the main textbook used for discussion 

of social problems in many colleges was the Bible. Veysey 

(1965) claimed, "The purposes of the paternalistic 

supervision were, of course, moral and religious" (p. 33) . 

The basic theory of the religious college then was to promote 

its own faith, and to encourage knowledge and the 

"recitation" (Hofstadter and Metzger, 1955, p. 229) was the 

method used. The memorization of classic literature and 

especially Bible passages, was important to the religious 

college. 

Beale (1974) expressed the idea that evangelism, when it 

was introduced onto the college campus, was beneficial. 

"This newer, more popular species of religion indirectly 

aided the spread of education...by creating denominational 

schools and colleges all through the newer regions, where it 

was strong" (p. 69). But the religious colleges did not 

encourage freedom of thought for teachers or students, 

according to Beale. "Nevertheless, in spite of all that 

America owes to it, evangelism has been a great force in 

restraint and denial of freedom. The old dissenting 
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tradition and native American revivalism encouraged new 

ideas, nonconformity, and radicalism. But, as the evangelism 

sects grew...the various denominations developed rigid dogmas 

and became bulwarks of opposition to change" (p. 70). 

Academic freedom was not a great issue with religious 

colleges and it was not until the rise of the professional 

educator—the professor who could combat the powerful boards 

of trustees and, eventually, the college presidents, that 

academic freedom became more than a dream. It was then that 

the professors traveled to Germany in search of a model. In 

the United States, Jefferson (Ulich, 1950, p. 249) was one of 

the first to become concerned about religion's dominance over 

education, and at the University of Virginia, "he provided no 

chair for theology and secured full freedom from sectarian 

restrictions" (p. 249). His views on academic freedom, 

however, were not simply libertarian. He would not support a 

Tory for a chair in political science in 1826. Ulich (1950) 

synthesized Jefferson's stand: 

Academic freedom means respect for truth and the 

right of the scholar to follow his intellectual and 

moral conscience without persecution, but it cannot mean 

that the only professorship for political science 

available at a small university ought to be given to the 

representative of a doctrine opposite to the ideals of 

the supporters of such a university, who seriously 
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believe they stand for the liberal development of their 

country, (p. 250). 

Jefferson's argument—that subversives have given up 

their right to free speech—would later be used by professors 

who believed that communists should not be allowed to teach 

in colleges and universities (Ulich, 1950). But Jefferson 

was a bulwark in the battle for freedom in the formative 

years and his ideas would be carried out later, when science 

pushed the growth of professionalism and became an alternate 

to religion. 

The Growth of Professionalization 

A main component of the fight for academic freedom after 

the growth of the public universities was the fight for free 

speech versus the political pressures applied by special 

interest groups. There were stages in the evolvement of the 

relationship between academic freedom and free speech in the 

sense of civil rights. One important point in understanding 

the relationship was made by Hofstadter and Metzger (1955, p. 

403), when they wrote: "The connections between free speech 

and academic freedom are many and subtle. One thing is clear 

as far as their historical linkages are concerned: the 

advance of one has not automatically produced a comparable 

advance of the other." Hofstadter and Metzger also commented 

that "This point does not appear often in the literature of 

academic freedom, probably because it is strategic to 
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identify academic freedom, a comparative stranger to our 

loyalties, with reverenced constitutional rights" (p. 403). 

Hadley (1903) was one of the first to point out the 

difference between academic freedom and free speech. 

The real changes began when the religious colleges 

introduced science into the curriculum. But even then, 

Hofstadter and Metzger wrote, "It was only after 1830 that a 

truly rigorous practicality was demanded" (p. 285). Before 

that, science had been present in the curriculums, Harvard 

had science classes in 1842, (Hornberger, 1945) but it did 

not dominate. "The politics of sect intruded even upon the 

nominally neutral ground of the state universities," 

according to Hofstadter and Metzger (1955, p. 298) . 

By the 1870s, however, Darwinism had given new impetus 

to those professors who wanted more freedom to teach, and 

more freedom to write or speak out in public. Hofstadter and 

Metzger wrote that "a battle of ideas became a battle for the 

schools" (p. 326). Eventually, dramatic changes occurred 

because of the "decline of aristocratic standards, the 

liberation of the entrepreneurial energies, [and] the 

conquest of the open continent..." (Hofstadter and Metzger, 

1955, p. 285.) These changes brought about a new type of 

public-oriented president, professional scholars, and concern 

for social science (Hofstadter and Metzger, 1955, p. 404). 
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Yet, there were differences between the call for free 

speech on the campus and the libertarian speech developing in 

society as a whole. The religous leaders thought truth was 

fixed; the libertarians thought truth was found in a "free 

and open encounter" (Milton, 1951); but the new scholars, 

scientists and social scientists, embracing the scientific 

method, arrived at a different posture in finding truth. 

Hofstadter and Metzger (1955) explained: 

All justifications for intellectual freedom rest 

upon a conception of the nature of truth which implies a 

reason for tolerating error....As we have seen, it had 

been argued in the past that since truth is consistent 

with itself, the new discoveries will but confirm the 

dogmas of faith and close the breach against 

error....Or, once more, that truth, being invincible and 

unmistakable, can never be defeated by error, since "who 

ever knew Truth put to the worse, in a free and open 

encounter?" (Hofstadter & Metzger, 1955, p. 364) . 

There was a religious aspect even with libertarianism; 

the assumption was that God would help assert the truth in 

those free and open encounters. For the evolutionists, that 

was not a consideration. Hofstadter and Metzger wrote: 

The evolutionists devised another formula. To 

them, all beliefs are tentatively true or tentatively 

false, and only verifiable through a continuous process 
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of inquiry.... all seeming errors must be tolerated, for 

what is truth is never fully known and never finally 

knowable....The evolutionists' formula did not level 

every opinion to equal value. It held that every claim 

to a discovery of truth must submit to open 

verification... that this procedure is best understood by 

those who qualify as experts. Hence, academic freedom 

does not theoretically justify all kinds of intellectual 

nonconformity, but only that kind...that proceeds 

according to rules. . . (p. 364) . 

The professors who went to Germany went to find a more 

rigorous scholarship that what was being taught in the United 

States (Rockwell, 1950). The elitists who formed the AAUP 

(Metzger, 1974)) did so with a certain ideal in mind. The 

open mindedness of libertarianism, with its inherent faith in 

God giving truth victory, was not the main goal; instead, it 

was the rational balancing of evidence. The college 

professor, despite rhetoric to the contrary, was attempting 

to establish his position, to establish the profession. He 

wanted to be a scholar, appreciated for his intelligence, and 

to be rewarded for his information. There was a demand for 

free speech, but free speech within the framework of 

responsibility. It was not difficult for Lovejoy, Dewey, and 

the others, such as Croly, (Forcey, 1961) who played a part 

in forming the AAUP to balance free speech against reciprocal 
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responsibilities—that was inherent in their faith in their 

method, the scientific search for truth. 

Reality has a way of moving toward politics and 

economics for most human endeavors, and it was on those 

concerns that many academic freedom cases came to be 

balanced. The incidents of Ross, Bemis, Scott Nearing and 

John Mecklin were just a few of the many names that surfaced 

in academic freedom that spurred the inception of the AAUP. 

In fact, even though the AAUP was envisioned as "a union of 

the aristocrats of academic labor" (Hofstadter & Metzger, 

1955, p. 477) and "its major effort...in the early years was 

to win respectability" (p. 478). Dewey (1915) soon realized 

that answering cries for help would be a main part of the 

organization's purpose. 

There have been critics of how well the AAUP has stood 

for academic freedom. Beale (1972) lamented that it had 

never really adopted labor union strategies: 

The American Association of University Professors 

is a professional group of high ideals and professional 

standards.... Yet it wants support from professors, 

vitality, and a greater courage. It lacks power. Its 

leaders have opposed unionization as beneath the dignity 

of teachers... The A.A.U.P. [sic] committee on academic 

freedom does good publicity work. Undoubtedly the 

unfavorable publicity it occasionally provides deters 
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many administrators from indulging in contemplated 

violations of freedom. Still, it has not developed a 

technique that can provide effective protection for its 

members.... Indirectly they have effect and influence. 

Yet there is no direct power behind them that can 

procure the reinstatement of the dismissed professor or 

penalize the condemned institution, (p. 691) 

The actual relationship of free speech under the 

auspices of academic freedom then, is tied to several 

strings. The first string is philosophical: the professors 

were promoting the scientific method, whereas free speech was 

libertarian. The idea of toleration, and the compromise of 

responsibility, inveighed against the total freedom of 

expression that slowly evolved in the public in general. 

Sedition, libel, each of the old English ecclesiastical 

heresies, even obscenity, have been liberalized in the courts 

in the twentieth century (Tedford, 1985). But free speech 

within academic freedom is still basically encompassed by the 

1940 Statement of Principles, which emphasizes "freedom with 

responsbility," a concept that has been around for a long 

time (Joughin, 1967). The president of Brown University gave 

a speech on the relationship between freedom and 

responsibility as early as 1901 (Veysey, 1965). 

There was also a difference in the way professors acted 

toward recruiting members to the AAUP. They wanted to admit 
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those who were qualified, those who had achieved the pinnacle 

of academic success. The professional scholar, the learned 

expert, was the essential man to the AAUP. It has never 

really operated as a labor union. 

Then, there was the relationship of the professors to 

the presidents, governing boards, and politicans (at state-

supported colleges). Many of them were against academic 

freedom. Veysey (1965) claimed: 

The passions of the non-academic population, and 

particularly of its influential members and prospective 

donors, were permitted to govern the university's 

attitude from season to season.... The history of 

academic freedom in American thus became a rather 

accurate reflection of the degree of social alarm felt 

at any given hour by the more substantial elements in 

the American population, (p. 410) 

Roche (1967) said that Colonial America had free speech 

but only in particular pockets. In other words, an 

Episcopelian could talk freely to other Episcopelians. Hook 

(1971, p. 12) echoed nearly the same sentiment about academic 

freedom when he wrote that "The AAUP...organized by two 

philosophers, Arthur Lovejoy and John Dewey, was in its 

infancy without influence or authority. Today, except in 

some of the cultural and political backwaters... academic 
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freedom, although not free from threats, is firmly 

established." 

Even today, there is a good deal of flux in the 

relationship between the professor and her community. Katz 

(1987, p. 433) wrote, "The principles of academic freedom are 

far from crystallized either legally or philosophically." 

She claimed that tension existed between academic freedom and 

curriculum. Emerson and Haber (1964) had written of the 

"transmission of existing knowledge and values to the 

oncoming generation" (p. 110) and that seems to be a crucial 

issue, the indoctrination function of education, according to 

most academic leaders, would seem to be so important that it 

cannot be left to the individual professor. 

If a theory needs a test, stress will do it. The AAUP 

began to see its main threat early. In World War I, loyalty 

oaths were demanded. For the next three decades, the tension 

between a professor's free speech and loyalty would be 

stretched, and then philosophy would no longer do—the courts 

began hearing cases. The Lusk Laws of the early 1920s 

(Beale, 1972) would be done away with by political pressure 

but the Feinberg certificate (Kaplin, 1985) would have to be 

tested in court in 1952. 

Loyalty Oaths and Academic Freedom 

The American concept of academic freedom came from 

Germany, and when America went to war with Germany, it was 
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natural to look into the professorial ranks for those 

straying from the prevailing orthodoxy. Brubacher and Rudy 

(1968) explained how American citizens wanted "a wholehearted 

and united effort...not only to maintain stability but 

perhaps to save the state" (p. 322) . They wrote: 

May it sometimes be necessary to curtail freedom in 

order to preserve it? 

The first test of this question arose during World 

War I. Professors took positions all the way from the 

pro-Germanism of Professors Munsterberg at Harvard and 

Schaper at the University of Minnesota to the outright 

pacifism of Professors Cattell at Columbia and Whipple 

of the University of Virginia. To permit the expression 

of opinions such as these under the guise of academic 

freedom, many thought, invited a hazardous rocking of 

the ship of state as it was embarked on stormy seas. 

(p. 322) 

Schenck (Tedford, 1985) was a major test of free speech 

during wartime and the Supreme Court decided that free speech 

could be curtailed due to the stress of war. The parallels 

between what happened in Schenck and what happened in the 

universities is close but Schenck fought for his right to 

speak and publish freely, the AAUP did not. The AAUP 

actually formed a war committee that backed the American 

involvement (Curti, 1942). In 1918, the AAUP sent a message 
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to the President supporting the war effort, and individuals 

contributed their particular skills, too (Curti, 1942). The 

AAUP Committee on Academic Freedom in Wartime (Hofstadter & 

Metzger, 1955) discussed two duties that were apparent to 

them. They believed it was essential to win the war, and 

they also believed that they needed to help preserve 

democractic traditions, although that came second to the war 

effort itself. On the committee, Nation Magazine (1918) 

reported that "It accepted the premise that the university 

might impose greater restrictions of speech upon its members 

than the state imposed upon its citizens" (p. 255). The AAUP 

basically allowed university presidents to become the 

spokesmen for higher education. The Nation complained that 

the committee "hands over the keys of the castle to the 

enemy" (p. 255). The particular horror that the first world 

war produced for academics was the instigation of loyalty 

oaths. Hofstadter and Metzger (1955) wrote: 

Though deep and genuine loyalty does not seek or 

require advertisement, this country, in its insecurity, 

demanded public display. It encouraged oaths of loyalty-

-hollow rituals of affirmation; rallies for the sale of 

war bonds—unity via the spirit of the crowd; patriotic 

societies—censors of people's public virtue....The 

country was not content to look for overt forms of 
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disloyalty in treasonable conduct; it sought subtler 

traces in ideas and ideologies, (p. 415) 

The war compromised freedom of speech and not only in 

higher education. Tedford (1985, p. 69) has written of how 

soon after the war began, Congress passed the Espionage Act. 

Then fear of radicals and a wave of patriotic fervor caused 

states to pass sedition laws after the war. "By 1925 about 

two-thirds of the states had criminal anarchy or criminal 

syndicalism laws on the books" (Tedford, 1985, p. 69) . 

Brubacher (1947, p.636) wrote that the changes in Europe, 

"challenged many people to reexamine these precedents. 

Social revolution in Europe... caused many to reconsider the 

adequacy of capitalism and democracy in America" (p. 636). 

Beale (1972) related that the main thrust of the laws 

aimed at curtailing free speech against teachers were to 

provide an orthodox view of knowledge. Emerson and Haber 

(1964) believed that one of the main functions of education 

was the transmission of existing knowledge. Beale (1972) 

wrote: 

Laws requiring loyalty of teachers are often passed 

to satisfy some one group alarmed over "radical" ideas 

in the schools.... To many provincial-minded men 

accustomed to thinking of community attitudes as always 

right because they are the only ones these men know, 

anything unconventional may look treasonable, (p. 60). 
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Emerson and Haber also wrote that the "critical re-

examination of such knowledge and values" (1964, p. 117) is 

important. The main goal of the laws against education 

during World War I and then in the period that followed, 

seemed to be an attempt to control any searching examination 

of knowledge. For public school teachers, the Lusk Laws of 

New York, which were passed in 1921 and repealed in 1923, 

(Beale, 1972) were the first and most famous. They set off a 

chain of legal attempts to control the teaching of children 

in public schools and even into the university levels. 

Morris (1964) explained the critical period professors faced 

with the passage of post-war laws prescribing loyalty oaths. 

He wrote, "there can be no agreement between those people who 

regard education as a means of instilling and propagating 

certain definite and approved beliefs, and those other people 

who think that, above all else, education should produce a 

disciplined and critical mind with the power of independant 

judgment" (p. 81). 

Brubacher and Rudy (1968) wrote that the AAUP responded 

to the states loyalty oaths by reaffirming the "long-standing 

policy that the professor should not seek to win students to 

his point of view of controversial issues, much less to do so 

by presenting warped or incomplete facts" (p. 323). Although 

state after state passed loyalty oaths and required teachers 

and professors to sign them, Brubacher contended that "On the 



99 

whole in the 1930s the bark of loyalty-oath legislation was 

more menacing than its bite" (p. 323). Lazarfeld and 

Thielens (1958) disputed that idea in general terms, claiming 

that professors did not join groups "because something mxght 

turn against you, because in ten years if you join any 

organization someone might say this was subversive" (p.45). 

In 1940, the AAUP had reissued its main statement of 

1925. It defined academic freedom and had enough support 

from administrators to gain credibility (Hofstadter & 

Metzger, 1955, p. 490). When the Second World War ended and 

pressure to control professors began again, there was a clear 

definition of academic freedom available for those who wished 

to study it. That became important when new laws against 

free speech for professors were passed or old ones enforced. 

The argument (Maclver, 1955, p. 154) against Bertrand 

Russell's appointment to The College of the City of New York 

in 1940 illustrated how far orthodoxy had gone. An Episcopal 

bishop railed against Russell and a judge (Maclver, 1955) 

ruled "that the Board had no right to appoint an alien or for 

that matter anyone whose competence had not been tested by 

competitive examination" (p. 155). Russell, who had an 

appointment at Berkeley at the time, was not allowed to file 

an answer to charges against him. It was not only a fear of 

communism that pervaded the 1930s, others, such as Russell, 

who did not meet prevailing standards were also denied free 
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speech rights. The AAUP had hammered out an agreement with 

the Association of American Colleges (Hofstadter & Metzger, 

1955, p. 486) but there was little legal standing to back it 

up; negative publicity was the main ingredient for reform. 

Academic freedom was "relatively little affected during 

the Second World War," (p. 505) according to Hofstadter and 

Metzger (1955) but the Cold War brought it up again, and 

trouble resulted. Communism was the issue and educational 

leaders railed against it, too. McGrath, (1954) former 

president of the United States Commission on Education, wrote 

that membership in the communist party "carries with it an 

obligation which makes a person ineligible for membership in 

a free academic community" (p. 6). The Regents of The 

University of California at Berkeley added a clause to the 

loyalty oaths professors had to sign for the state and the 

federal governments. Brubacher and Rudy (1968) wrote: 

This new clause required the professor to subscribe 

to the further statements that he was not a member of 

the Communist party and that he was under no obligation 

which would in any way conflict with his oath of 

loyalty. To fence off an area of academic study, as 

this statement did, in which the professor was no longer 

free to arrive at opinions dictated solely by canons of 

scholarly research, was a palpable infringement of 

academic freedom. It was all the more so inasmuch at 
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the Communist party at the time was still a legal 

political party in the state of California, (p. 325) 

Here something significant happened to academic freedom, 

thirty-nine professors (Brubacher & Rudy, 1968) would not 

sign the oath, were fired, and the case went to the 

California Supreme Court (Tolman. v. Underhill, 1952) . 

Eventually, the case was overturned at the California Supreme 

Court level. But damage had been done, and voices were 

raised in protest. Professors were subpoenaed by state and 

federal investigative bodies and asked under oath if they 

were communists (Brubacher & Rudy, 1968). Pleading Fifth 

Amendment protection did not often help, as that was taken as 

an admission of guilt and professors were fired. Richards 

(1987, p. 438) wrote that "educators faced social ostracism, 

job loss, and jail sentences for exercising before 

congressional committees ... rights ..." Three professors were 

dismissed at Rutgers in the early 1950s because they took the 

Fifth Amendment before the Senate Internal Security 

Subcommittee (Richards, 1987, p. 438). But a change did 

gradually occur, and the McCarthy Era produced the impetus of 

a new strength given to academic freedom. The United States 

Supreme Court recognized it, and after that, the AAUP and 

others were able to open another avenue to freedom. 

Brubacher and Rudy (1968) wrote: 
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Fortunately, the dark cloud that hung over academic 

freedom during this decade had a silver lining too. The 

courts, which formerly had taken not notice of academic 

freedom began to fashion it into a Constitutional right. 

In one or another of four cases reaching the United 

States Supreme Court between 1952 and 1959, all nine 

justices went on record as recognizing academic freedom 

as both a substantive and a procedural right, (p. 326) 

The cases (Murphy, 1964) were: Adler v. Board of 

Education (1952); wieman v. Updegraff (1952); Sweezy v. New 

Hamnahlre (1957), and Barenhlatt v. United States (1959). In 

Adler, the Supreme Court upheld the Feinberg Law of New York, 

which allowed the state to fire teachers who advocated the 

violent overthrow of the government. Wieman invalidated an 

Oklahoma loyalty oath requirement for teachers. Sweezy was 

the first time academic freedom was recognized by a majority 

of the Supreme Court. The decision allowed Sweezy to talk 

and associate with whomever he wanted. The decision was made 

for political and for academic freedom rights. Barenblatt 

was a case where the Court upheld a contempt conviction for a 

professor who refused to answer questions before a 

congressional committee. The Court distinguished this case 

from Sweezy by noting the difference between classroom and 

political speech and refusal to testify. 
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Academic freedom had gone from being a negotiating point 

between men who had wanted to be recognized as professional 

scholars to being a legitimate legal defense for those 

attacked by governmental bodies. From the Adler case of 1952 

on, the debate changed. Professors who thought they were 

wronged by administrators, businessmen, or politicians, were 

likely to sue. The loyalty oaths had been one step too far; 

the Supreme Court intervened. 

Research and Academic Freedom 

The aim of German university research was to further the 

university but not necessarily to criticize the state (Fuchs, 

1964). Research, however, was a major part of the German 

system. It was research for the sake of learning itself, pure 

research, and academic freedom was extended to it when 

teachers and researchers did not try to promote their ideas 

outside the university walls. Fuchs (1964) wrote that 

"Academic freedom, in other words, is internal to 

institutions of higher education, and does not apply to 

external activities of academic personnel" (p. 6). 

In America, research was not really a function of early 

higher education. The learned individual, who might be 

called the Renaissance Man of Scholarship, gave most of the 

intellectual leadership, but there were several factors that 

changed the ideal from men such as Jefferson and Franklin. 

Hofstadter and Metzger (1955) wrote: 
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The adoption of research as an academic function 

awaited changes in the conditions of inquiry—the vast 

extension of empirical knowledge and the refinement in 

the techniques of investigation; the overcoming of 

academic resistance; and, very important, a greater 

familiarity with the German university which, in the 

nineteenth century, was a model for reformers and a 

spur . (p . 369) . 

By the end of the nineteenth century, the men behind the 

forces of progress in the United States wanted to use the 

universities to help inspire growth. Ross (1942) noted that 

industrialism and commercialism coincided with the growth of 

the land-grant university. The Morrill Act of 1862 was backed 

by the proponents of free land and free education, and the 

university became important if it contributed "better ways of 

doing things" research, (Hofstadter & Metzger, 1955, p. 380) 

which meant emphasizing the applied sciences such as 

agriculture, engineering, and business. The new political 

emphasis in higher education produced new ways of thinking, 

and, although it caused some professors who took divergent 

paths trouble, vis a vis Ross and Bemis and Nearing, it also 

brought another controversy into the light: the antagonism 

between pure and applied science. Pure research, the German 

concept, looked for knowledge for its own sake, and any 

practical results were not of concern to the researcher. In 
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America, the ideal of pure science was soon joined by another 

pragmatic ideal, and a conflict resulted. Hofstadter and 

Metzger (1955) wrote: 

The Agricultural College, for example, took its 

cues for research from the problems of the agricultural 

community, often from the requests of the Dairyman's 

Association or the local horticultural society. The 

departments of commerce, the schools of engineering, the 

schools of business administration, tended to perfect 

the skills required by the industrial and business 

community. In this...view, research was a public 

service that originated in a client's need and ended in 

a client's satisfaction, (p. 382). 

Rorty (1972) has written that there is "only one central 

enterprise in the academic profession: the disinterested 

pursuit of truth" (p. 102). Rorty has accepted the idea that 

pure research research untainted by outside direction—is 

the best. He wrote: 

The various social services that academics perform 

as educators, scientists, or political theorists are all 

incidental to the heart of the matter: the search for 

truth. All the various academic and intellectual 

professions require freedom of expression and 

publication, protection against unwarranted restraint on 

the freedom of expression. But these general rights are 
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accorded to all citizens on the grounds that they are 

necessary to the working of a certain type of 

polity...on the grounds that polity in which the freedom 

of expression dominates over civic conformity... is a 

better state than one in which those values are 

reversed, (p. 103). 

Rorty believed that a researcher should search for 

truth, and be allowed, and protected, to discuss it when it 

was found. He emphasized the professor's rights. Glicksman 

(1986) believed, too, that a faculty member should have the 

"right to choose the subject of research and the manner in 

which it is conducted..." (p. 16). But Glicksman added a 

fillup to his rationale for research: 

American universities also have a societal role to 

encourage the distribution of the fruits of the creation 

of new knowledge or information resulting from the 

research of their faculty, students, and staff....the 

university community as a social group have taken 

responsibility for conducting themselves in such a way 

as to assure the society in general of their commitment 

to open reporting of the results of scholarly work in 

the university, (p. 16). 

The sharing of new knowledge has become a premise of 

scholarly work but it is not related to free speech in the 

way that sharing knowledge would be handled philosophically 
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under libertarian free speech theory. Sharing knowledge for 

a scholar is a duty, it is not solely the individual's right 

to withhold knowledge; withholding knowledge would be 

unethical. However, a main proposition of free speech is 

that what one speaks is solely one's own province. Once 

again, a scholar is seen as having more responsibility than 

the normal citizen. Park ( 1 9 8 6 ) wrote, "Science, I would 

claim, is much less the orderly reasoning of the solitary 

genius than it is a wild and exciting search in which any 

number can join. Nothing is more fundamental to scientific 

progress than the process of open encounter between the 

scientists engaged in that search" (p. 1 9 ) . The scientific 

basis of scholarship in American universities has created the 

rationale for the responsibility of the scholar. Haeckel 

( 1 8 8 9 ) is one writer who did promote a libertarian premise 

for science when he claimed that science advances through the 

open clash of wrong and correct opinions but he made it clear 

that a scientist would also have to publish what he knew. 

The AAUP also took the idea early that academic freedom 

included the "complete and unlimited freedom to pursue 

inquiry and publish its results" (Academic Freedom, 1 9 1 5 , 

p.6) and that freedom was accompanied by reciprocal 

responsibility. 

In actuality, the debate over research has seldom moved 

toward a professor limiting his own findings. Instead, the 
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questions have centered around the influence of those paying 

for the research or of those who want to limit the results of 

the research. Kidd (1964) saw the central issue "made 

primarily because the essential relationship of research 

support to academic freedom arises from the terms and 

conditions under which funds are provided and not from the 

source of funds" (p. 183). What Kidd meant was that while 

the university, a private group, or a governmental body, 

might provide funds for research—the important consideration 

is what conditions are attached to the money. If a 

researcher could not publish his research without prior 

approval of the source of funding, that would be an 

infringement on academic freedom. 

The Cold War (Wright, 1956) has been the biggest factor 

in controlling the release of scientific information gathered 

through research. The need for research has been accepted, 

but the level of control of those controlling the purse 

strings has continued to be a major question. Park (1986) 

contrasted American science to the Soviets when he attempted 

to show how too much control could hurt: 

One only has to look at our political adversaries 

to witness the effect of government restraints on this 

process of free interaction between scientists. In the 

absence of open scientific scrutiny and debate, 

erroneous theories or sterile lines of inquiry become 
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chronic. Soviet biology trails far behind that of the 

West, largely as a result of years of official support 

for the discredited theories of Lysenko.(p. 19). 

Park's argument was not that the United States was 

becoming like the Soviet Union, rather, he was emphasizing 

that even a slight movement that way, for instance, cutting 

some endeavors, hurts research. He quoted the National 

Academy of Sciences as writing: "National security is best 

served by a policy that stresses scientific and technical 

accomplishment rather than curbs on the free flow of 

information" (p. 19). In particular, Park criticized the 

government for the Bucy Report, which "argued that the 

emphasis should be redirected to deny our opponents the 

process or production-related techniques required to produce 

those goods" (p. 19). He also listed U.S. Statutes that 

censor or otherwise restrict the flow of information. He 

listed these as: 

The Atomic Energy Act of 1954, "which establishes 

the authority of the federal government over any 

information that could contribute to the production of 

nuclear weapons" (p. 21). Here a prior restraint case 

involving the press, and thus the First Amendment, 

became significant. The Progressive Magazine (Pember, 

1987) attempted to publish an article in 1979 on how to 

build an H-bomb. The argument became moot when others 



110 

published similiar material but many had thought it 

would have been the first major case of governmental 

prior restraint since Near in 1931. 

The Invention Secrecy Act of 1951, which 

"authorizes the patent commissioner to refer to the 

Department of Defense any patent application which he 

decides may contain information of national security 

interest" (p. 21). 

The Arms Export Control Act of 197 6, which includes 

weapons, of course, but also any 'dual-use' technology. 

That meant that a case of international censorship in 

1984, when the government did not allow foreign citizens 

to attend a conference in California on "Metal Matrix 

Compositive Information" (p. 22) . 

The Export Administration Act of 1985, which "is 

the principal statutory authority for the control of 

scientific communication" (p. 22). 

The Defense Authorization Act of 1984, which 

permits the secretary of defense "to withhold 

information under the control of the DOD from disclosure 

under the Freedom of Information Act" (p. 23). The FOIA 

is a favorite of First Amendment scholarly and 

journalistic practitioners, and excluding any part of 

national defense from it has caused criticism. 
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Free speech and academic freedom are not always 

simultaneous concepts, the one comes from the idea of natural 

rights and the other from the area of rationalism and 

progress, but in the area of research they come together. If 

a scholar cannot write what he finds true, then progress is 

stifled. Libertarian speech theory and science are similiar 

in the area of the great search for progress, and truth. 

Student Academic Freedom 

The American university system that had developed prior 

to World War II underwent changes after the war as thousands 

of older students returned to the campuses. New formulas 

were developed to handle the influx. "These forms were 

different from the idealized liberal learning of Cardinal 

Newman's university and also from the German research 

university of Abraham Flexnor," Bonner wrote (1986, p.45). 

The American university had never really recognized 

student academic freedom very well. The Lernfreiheit, or 

freedom to learn, of the German system had more to do with a 

student choosing a course of study or a university to attend 

rather than a substantial role for the student in curriculum 

decisions or university procedures such as when to pay 

tuition or when classes would be scheduled (Edwards, 1979). 

In America, however, Edwards (1979) reported that "a growing 

recognition of the necessity for intellectual freedom in the 

learning process, as well as the social value of student 
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extracurricular expression, has led to revival of interest in 

student academic freedom" (p. 168). 

The student turmoil of the 1960s on college campuses had 

roots in earlier times, and is part of the revival Edwards 

wrote about. Hofstadter and Metzger (1955) pointed out one 

of the threads of student activism: the pranks and rowdiness 

of earlier times. They wrote, "A semester unmarred by 

expulsions was memorable in college annals; a chapel that 

escaped vandalism enjoyed a most unnatural quiet" (p. 307). 

In fact, Hofstadter and Metzger claimed that the "dual hazard 

of student disobedience and trustee interference led to 

demands by the faculties for greater self-government" (p. 

308) . 

In the twentieth century, Bettelheim (1971) first saw 

student unrest in Germany prior to the rise of Hitler. 

"Then, as now, the student rebels were pictured as the new 

generation, disgusted with the complacency of their parents, 

fighting courageously for a better world" (p. 62). Student 

unrest thus became political and idealistic in the twentieth 

century, and a different set of problems arose. One 

interesting facet of student activism is how seldom it 

pertains to classroom work or structure. In fact, Van Den 

Haag (1964) believed that students do not have the right to 

academic freedom. "Students benefit from the academic 

freedom of the faculty and perhaps from the atmosphere of 
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freedom which should prevail on a campus....However, students 

do not have academic freedom1 (p. 85). He was referring to 

the conditions of teaching and research that prevail in 

academic freedom, and he thought students did not qualify. 

The AAUP did form a committee, Committee S, (Monypenny, 

1964) to study academic freedom for students but there is a 

problem inherent in the situation. He wrote: 

The difficulty is that students are essentially in 

a position of dependence, subject to the authority of 

the institution from which they hope to receive their 

degrees, subject to the authority of their teachers 

whose periodic grading and whose later recommendations 

to possible employers and sources of assistance for 

further study determine whether they will achieve the 

aims which they seek through higher education, (p. 196) 

However, students did revolt in the 1960s and it was 

free speech that gave their revolt an impetus to begin. 

Fashing and Deutsch (1971) wrote, "There is no question that 

the Free Speech Movement (FSM) marked the beginning of a 

continuing escalation of hostilities among students, faculty 

and administration at Berkeley" (p. 35). They blame the 

rulings of Clark Kerr when he was president of the campus for 

causing the initial problems that escalated. They wrote: 

Insofar as one is able to evaluate Kerr's motives, 

it is unlikely that his moves during the course of 
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events were prompted by malevolence or even inherent 

conservatism. What appears to have happened is that 

Kerr and his administration were seized by a kind of 

post-McCarthy trauma. The result was a general timidity 

and an unwillingness to directly challenge legislative 

and other government forces which had singled out the 

university for attacks, reminiscent of the McCarthy era 

[sic] from which the nation had only then emerged, (p. 

37) 

One very important point Fashing and Deutsch make is 

that the faculty had not been interested in the trouble 

between the administration and the students but when "Kerr 

sought to extend rules regulating student political activity 

to members of the faculty in the form of a suggestion to the 

Academic Senate" (p. 37) trouble ensued. Faculty academic 

freedom and the right to make political speeches off campus 

were threatened. Heirich and Kaplan (1965) claimed there was 

"incessant debate among students, faculty, and administration 

as each sought to preserve his rights and protest his 

position" (p. 11). Students became interested in free speech 

when Kerr denied it to them and the issue became a major 

problem when the rule against student political expression 

was suggested for adoption for the faculty. Bonner (1986) 

suggested the rapid growth of student bodies and the 

resulting organizational problems caused a great deal of the 
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unrest of the 1960s, with the Free Speech Movement as a 

tocsin. He wrote: 

However, by the late 1960s, the very size of the 

burgeoning campuses, accepted initially as a necessary 

accommodation to returning veterans, began to anger many 

students because of increasing impersonality and 

bureaucratic controls. As early as 1964 some students 

preached protest and the seizing of power as the only 

way to bring reform. Some faculty members, too, began 

to turn toward organization to remedy the loss of 

individual bargaining power on large campuses where 

administrative bureaucracies were increasingly distant. 

The slowing down of growth at the end of the 160s gave a 

further boost to faculty unionism, (p. 49) 

Podheretz (1979) offers more information. He claimed 

that because of the beginning of the Cold War and the 

accompanying McCarthy Era, many idealists with socialist and 

communist connections were denied a place in American 

society, especially in terms of professional work. This 

resulted in their children, not ideologically committed reds, 

but "pinks" leading campus insurrections in the 1960s. The 

denial of free speech to their parents eventually led the 

children to demand free speech and student rights when they 

went to college. 
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Hook (1971) saw problems with student activism. The 

students wanted the universities to change things, to 

transform society. Hook wrote, "If the university is 

conceived as an agency of action to transform society in 

behalf of a cause, no matter how exalted, it loses its 

relative autonomy... and subjects itself to retaliatory curbs 

and controls on the part of society..." (p. 15). 

Hook also believed that student activism hurt the normal 

functioning of the university in regards to research. "The 

first casualty of the campus rebels is academic freedom. It 

is manifest in their bold and arrogant claim that the 

university drop its research in whatever fields these 

students deem unfit for academic inquiry and investigation" 

(p. 17) . 

In other words, if the students are granted free speech, 

freedom of assembly, and are given part of the decision-

making powers of the university, they will probably pursue an 

independent agenda that likely will not follow traditional 

academic practices. In Germany after World War I, right-wing 

students dominated and in America, after the McCarthy Era, 

the left-wing students came to the forefront. It would be 

difficult to compromise free speech for students with 

traditional academic freedom; bureaucracies cannot function 

as completely democratic units. 
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One last vestige of student academic freedom in Germany 

has also been attacked by an educator. Metzger (1955) had 

explained that Lernfreiheit allowed students to choose 

professors. This meant that some professors had large 

enrollments and others very small ones. When students 

revived the notion of student power through consumerism-

choosing courses by their pocketbooks—Reagan (1982) wrote 

that "An uncritical acceptance of an extended notion of 

student consumerism can lead to a serious challenge to the 

academic freedom of the scholar. For example, it may be 

claimed that what is taught ought to depend in large part 

upon what is popular with students" (p. 392). This argument 

goes back to what Hofstadter and Metzger (1955) wrote about 

American adaptions of academic freedom from the Germans. "It 

would be a mistake to conclude that, compared with the German 

university, our hybrid university possessed and offered no 

more advantages" (p. 382). Such things as undergraduate 

schools mixed with graduate programs pointed to a different 

framework for American higher education. Hofstadter and 

Metzger also point out that before the 1890s academic freedom 

often was referenced to in regards the "elective system" (p. 

397) for students and, in that way, was seen as their 

province. But in the first AAtJP Bulletin (Academic Freedom, 

1915) the teacher was emphasized. Hofstadter and Metzger 

wrote, "Faced with the task of adorning, democratizing, and 
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protecting the academic job, they lost sight of the goal of 

Lernfreiheit. The focus of the problem of academic freedom 

in this country became institutional, not primarily 

educational" (p. 398). This meant that academic freedom was 

tied to job security to a great extent and compromises had to 

be made. One casualty was student academic freedom, and one 

of the others was free speech without restrictions. 

Hofstadter and Metzger believed that in America free speech 

and academic freedom "develop independently for different 

reasons, or that they are causally related to a common long-

term factor, such as the diffusion of political power or the 

growth of the habit of tolerance" (p. 404). 

The basic notion of student academic freedom, though 

revived in different forms after World War II, has not had 

much to do with academic freedom because it has not been 

aimed at education but at the way universities are run 

(Hofstadter & Metzger, 1955). The Dartmouth Review 

(Biemiller, 1989), the student newspaper backed by 

conservative graduates, that "proved controversial right from 

the first morning it was delivered" is another example from 

the 1980s of students asserting their right to free speech. 

How long this movement will last is debatable, what is known 

is that the faculty does not really support the newspaper. A 

dean claimed that several tenure-track faculty members have 

left the college because "whole avenues of contemporary 
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thought are not legitimate at Dartmouth" (Biemiller, 1989, p. 

A14). In other words, what Hook (1971) had said about 

academic freedom being the first casualty of student power 

moves may still hold true. The development of academic 

freedom in America has not meant a great deal of student 

participation, and student demands seem to "limit the 

academic freedom of the faculty to teach that which their 

inquiry suggests ought to be taught" (Reagan, 1982, P. 392). 



CHAPTER III 

THEORIES OF LAW AND ACADEMIC FREEDOM 

The accumulative history of academic freedom points to 

at least one major conclusion: academics seem to be waiting 

for the United States Supreme Court to define academic 

freedom. Emerson (1970) wrote that the "Supreme Court has 

never undertaken to establish academic freedom as an 

independent constitutional right, in the same way, for 

example, as it created the constitutional right of privacy" 

(p. 610). Definitions of academic freedom abound from 

scholars. Machlup (1955) claimed it was the absence of 

restraints or pressures that would keep faculty and students 

from "freely studying and investigating whatever they are 

interested in, and from freely discussing teaching, or 

publishing whatever opinions they have reached" (p. 757) . 

Most definitions aim in such a manner as to permit faculty 

members the right to teach and publish what they believe to 

be true. The problem is, no court of law has expressly 

defined academic freedom in that way. 

Emerson (1970) pointed out that two conclusions emerged 

from his study of how the Supreme Court has handled academic 

freedom. He claimed that the Court has "only touched upon 

only a small fraction of the total area of academic freedom" 

120 
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(p. 609) and that the Court has "simply used the principles 

of academic freedom for support in the application of 

traditional legal doctrine" (p. 610). The total area of 

academic freedom could mean several important things. There 

are student-faculty relationships, faculty-administration 

relationships, the relationships of outside speakers to the 

campus and the relationship of the faculty to outside 

institutional and research support, and each area has valid 

claims to be included in academic freedom law. Emerson wrote: 

In addition, as just noted, a university community 

is composed of different kinds of persons. The 

governing board (trustees), the administration, the 

faculty, and the students are all distinct groups, 

performing different functions. Many of the issues of 

academic freedom that arise concern the relationships of 

these groups. (p. 618) 

The way court decisions have been made on the several 

areas of academic freedom are also an array. Emerson made the 

point that the Court has "resolved issues in terms of freedom 

of expression, establishment of religion, due process, the 

rule against vagueness, or similar constitutional 

principles.... But it is by no means clear that the results 

reached in any of the cases would have been different had the 

academic freedom element been missing" (p. 610). In other 

words, the First Amendment or some other constitutional rule 
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might apply but academic freedom does not have a 

constitutional base. 

In fact, in applying the First Amendment, the Supreme 

Court decisions "have not utilized the First Amendment in any 

unique way in the academic freedom area" (Emerson, 1970, p. 

616). Thus, searching for a legal definition for academic 

freedom might not be fruitful. The courts might have to be 

given an impetus from academics themselves. The argument 

there might center on whether academics should push for a 

place for academic freedom under the First Amendment or 

whether to push for it as a separate right. Emerson wrote 

that the "Supreme Court has never undertaken to establish 

academic freedom as an independent constitutional right..." 

(p. 610). But given a proper impetus by academics the Court 

might be willing to look into the matter. Katz (1983) has 

written, "Judicial deference to the expertise of academic 

decisionmakers, particularly at the university level, is 

widespread" (p. 862). K.D. Katz (personal communication, 

June 19, 1989) continued to support her earlier theory of 

judicial deference. "There is a lot of respect for 

institutions within the judiciary and the majority of judges 

also believe it is not within their competance to judge 

university actions on academic freedom." 

There are also (Joughin, 1967) bodies that have 

cooperated in developing the concept of academic freedom. 
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Hofstadter and Metzger (1955) reported on how the AAUP and 

the Association of American Colleges had worked together in 

the 1930s. In 1966, the AAUP joined with the American 

Council on Education and the Association of Governing Boards 

of Universities and Colleges to issue a statement (Joughin, 

1967). The statement divided the academic areas into primary 

responsibilities, for instance, the faculty duties included 

methods of instruction. 

Emerson illustrates two very important ideas, that there 

are many areas to academic freedom, not just the freedom of 

professors, and that the application of academic freedom to 

court cases is as a "support in the application of a 

traditional legal doctrine" (p. 610). The main paths seem to 

be a choice between finding a constitutional guarantee of 

academic freedom or of developing academic freedom more 

strongly under the First Amendment. The constitutional choice 

might come about as did privacy which the Supreme Court 

developed in the Griswold v. nnnnprtiVin- case (1965) after a 

long philosophical and legal debate. "In Griswold the state 

rather than the press had invaded privacy, and the Court was 

galled by the prospect of the long arm of government reaching 

into the marital chamber" (Gillmor & Barron, 1984, p. 314) . 

The second aspect, a First Amendment umbrella, was also 

mentioned by Justice Douglas in Griswold. Douglas wrote, "In 

other words, the First Amendment has a penumbra where privacy 
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is protected from governmental intrusion.... The foregoing 

cases suggest that specific guarantees in the Bill of Rights 

have penumbras, formed by emanations from those guarantees 

that help give them life and substance" (Griswnld v 

Connect,! , 1965) . Justice Douglas also wrote, "In other 

words, the State may not, consistently with the spirit of the 

First Amendment, contract the spectrum of available 

knowledge. The right of freedom of speech and press includes 

not only the right to utter or to print, but the right to 

distribute, the right to receive, the right to read, and 

freedom of inquiry, freedom of thought, and freedom to 

teach indeed the freedom of the entire university community" 

(GriSWOld, 1965). The majority opinion rendered by Justice 

Douglas advanced the idea of a constitutional base for 

academic freedom. Yet there has been no great movement 

toward Justice Douglas1 stand; court decisions since 1965 do 

not reflect strong advocacy of his viewpoint. Academic 

freedom has not been advanced as an umbrella that covers 

nearly all of the First Amendment as Justice Douglas 

suggested it should. 

Searle (1971) is another scholar who has advanced a 

theory of academic freedom, in fact, he presents two 

concepts. He brought forth his ideas because he believed 

there was a lack of new thinking on academic freedom. He 

wrote, "The literature tends to be polemical and historical 



125 

rather than theoretical.... Most academics would be hard 

pressed to define academic freedom, but they know violations 

of it when they see them" (p.86). He first describes what he 

calls the "Special Theory" of academic freedom, which 

"accords a special status to the professor" (p. 88) and 

claims the "university is not a democracy where all have 

equal rights; it is an aristocracy of the trained intellect" 

(p. 88). Pritchett (1915) has said the same about the 

founding of the AAUP. The founders were full professors and 

their aim was to create an academic aristocracy. 

Undergirding the Special Theory, which is also called the 

classical theory by Searle, is the German concept of 

Lehrfreiheit. That means a professor has the freedom to teach 

in his special area of competance, and have the freedom 

guaranteed to him to do so. That was why the AAUP, in all of 

its statements of principles, including the important 1940 

Statement and the revisions of it in the 1960s and 1970s, 

acceded that professors had a responsibility to be neutral in 

classroom discussions and consent to "the waiver of the 

exercise of the constitutional rights to foolishness, 

ignorance, or deceptiveness...and finally, the assumption of 

extra-constitutional duties" (Van Den Haag, 1964, P. 86). In 

other words, to have classroom freedom and the freedom to do 

his research, the American professor, as adapted from the 

German system, would be free in the classroom but would have 
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more restrictions than the ordinary citizen in terms of 

normal political activity. 

To overcome that obstacle, Searle (1971) presents his 

"General Theory" of academic freedom where "students and 

faculty members maintain as students and faculty members the 

same rights they have as citizens of a free society" (p. 93). 

Searle believes that the Special Theory derives from the 

theory of the university but that the General Theory "assumes 

the desirability of freedoms at large" (p. 93). Searle 

admitted that any "American constitutional lawyer would argue 

that the additional rights I am including under the General 

Theory are covered by the First Amendment, due process, equal 

protection, and the rest of the currently expanded legal 

conception of civil liberties" (p. 96). But he still wanted 

the General Theory to serve as "an extension of the concept 

of academic freedom because under it the academic role 

preserves the rights accorded the citizenship role, except 

insofar as those rights are regulated to realize the purposes 

of the university" (p. 93). Searle has claimed that academic 

freedom should thus have two roles: one would be the 

traditional role of guaranteeing professors the right to 

teach and search for the truth as they see it, and the other 

would be to guarantee them all the normal rights as citizens. 

Under that definition, a professor of geology would be able 

to become involved in any political activity he wished to 
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follow and be free as a citizen to do so without having to 

allow for his "special" status as a professor. 

Students too, would be given more rights under Searle's 

General Theory. He wrote that students do "not have free 

speech while the professor is lecturing" (p. 93) but they 

should "maintain their rights as citizens and hence have a 

right to form organizations and engage in free discussion on 

the campus on any topic they wish, provided they conform to 

rules designed to protect the special academic features of 

the university" (p. 94). 

Searle has attempted to construct a theory of academic 

freedom that allows for the special status of the professor 

while at the same time guaranteeing her rights as a citizen. 

To create his dualistic standard, academic freedom would have 

to be addressed as a legal right separate from simple free 

speech rights under the First Amendment because the professor 

would still seek special status. Searle correctly pointed out 

that most academic freedom cases, including the court battles 

over loyalty oaths, were really questions that would fall 

under his General Theory, and because it did not exist, the 

professors often lost. They lost because the courts treated 

them as professors and held them to either a higher standard 

as professors or weighed them under public employee laws. The 

McAuliffe v.—Mayor (1892) case where Justice Holmes said the 

petitioner "may have a constitutional right to talk politics, 
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but he has no constitutional right to be a policeman" (p. 

220) set the tone for treatment of public employees. Since 

that time (Murphy, 1964, P. 29), public employees, with some 

success, have fought for more rights and freedom. Searle's 

method would give greater freedom to professors. The legal 

question would then become more procedural in nature: was the 

professor acting in a professional capacity, or was she 

acting merely as a citizen? 

Van Alstyne (1975) has criticized Searle's reasoning, 

and, in fact, has claimed that pushing the general theory of 

academic freedom too far has created a definitional problem 

that extends from the university to the courts. A Michigan 

law professor, Rebecca S. Eisenberg, (Mooney, 1987) supported 

this idea when she claimed "there's substantial confusion as 

to what academic freedom means" (p. A16). Van Alstyne 

believes that "academic freedom is itself a distinct and 

important subset of First Amendment civil liberty" (p. 64) 

and is best used when "the context of academic setting 

provides an additional constitutional consideration...that 

may well be determinative under circumstances where a free-

speech claim would otherwise fail" (p. 78). This situation 

could occur when a professor's "vocation" calls him to 

"examine received learning and values critically" (p. 77) and 

to suffer because of it. In a case such as that, civil 

liberties may not protect him but academic freedom should. 
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Van Alstyne made the point that the suffering might actually 

come from other faculty members or administrators, i.e., loss 

of or failure to gain tenure being the most common 

occurrence. 

Van Alstyne wrote that "we must admit that not all that 

a faculty member does in respect to his freedom of speech is 

a manifestation of professional endeavor" (p. 79). Here he 

attacks the root problem of most academic freedom cases. 

Murphy (1964) had said that most academic freedom cases 

related to a faculty member's role as a citizen; Van Alstyne 

believes merging the role of professional faculty member and 

political citizen has hurt academic freedom. He wrote that 

"our sheer success in having obscured the difference between 

academic freedom simnl and freedom of speech as a 

universal civil right irrespective of one's vocation, has 

made it exceedingly difficult for the courts of this country 

to recognize an authentic academic-freedom case when they 

have had one" (p. 60). 

Van Alstyne saw the problem as originating in the 1920s 

when the First Amendment "was construed in our courts in a 

manner that openly invited all levels of government to use 

the leverage of public employment to suppress political 

criticism" (p. 61). Professors then adopted a "tendancy...to 

expand upon the meaning of academic freedom to make it 

perform a larger service" (p. 62). He wrote: 
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In possession of a highly persuasive justification 

for the defense of academic freedom as a specific 

vocational necessity, but in also finding the general 

protection of other civil liberties hopelessly 

inadequate in respect to the security of employment and 

the exercise of free speech in general, we hastily 

seized up the rhetoric of academic freedom to press for 

special degrees of protection that other kinds of 

employees were denied at the time. (p. 68). 

This, according to Van Alstyne, had blurred the lines 

between academic freedom and free speech but has also put an 

extra burden on those practicing academic freedom because the 

Supreme Court has liberalized the concept of civil rights 

over the years but academics have emphasized academic freedom 

so much "that we now find ourselves committed to a view that 

logically allows to academics less ordinary freedom of speech 

than other persons may be entitled to exercise" (p. 60). Van 

Alstyne pointed to the 1940 Statement of Principles as proof 

of his assertion. The important paragraph (AAUP, 1971) 

states: 

The college or university teacher is a citizen, a 

member of a learned profession, and an officer of an 

educational institution. When he speaks or writes as a 

citizen, he should be free from institutional censorship 

or discipline, but his special position in the community 
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imposes special obligations. As a man of learning and 

an educational officer, he should remember that the 

public may judge his profession and his institution by 

his utterances. Hence he should at all times be 

accurate, should exercise appropriate restraint, should 

show respect for the opinions of others, and should make 

every effort to indicate that he is not an institutional 

spokesman, (p.4) 

The melding of academic freedom and civil liberties in 

the 1920s, and codified in the 1940 Statement of Principles, 

has prescribed that a professor always be accurate; on the 

face that is an impossible task. The Supreme Court 

recognized the foolishness of this in the tort of libel in 

t h e N e w York Times v, Sullivan case (1964) where the Court 

moved toward a libertarian stance that emphasized "a profound 

national commitment to the principle that debate on public 

issues should be uninhibited, robust, and wide-open..." 

Professors seem to have added two key terms that have laid 

responsibility on their shoulders: the idea of classroom 

neutrality and the concept of speaking always as a 

professional. Van Alstyne and others would say that a 

professor of geology involved in a political campaign might 

not have the greatest ideas but he should have the right to 

exercise his civil rights nonetheless. The ultimate, of 

course, is that loyalty oaths were justified under the 
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concept that a professor should speak for the university and 

not just for himself—he should be neutral and responsible. 

To rectify the definitional problem, Van Alstyne called 

for a movement to separate academic freedom from the civil 

liberties that any normal citizen would have and to find a 

special niche "as a subset of First Amendment rights" (p. 78) 

although he was aware that many "thoughtful people" saw the 

movement of a special right of academic freedom to a more 

general right as "an evolution of usage" (p. 60) and an 

enlargement of freedom. 

Rorty (1975) criticized both Van Alstyne and Searle and 

claimed that specific rights, such as tenure, "may best be 

seen...as contractual agreements that have been won by 

negotiation, under particular social and economic standards" 

(p.99) . 

Searle and Van Alstyne are important to a definition of 

academic freedom because they promote new ideas on how to 

deal with modern problems. Searle could be criticized for 

using dualistic concepts—using whichever fits best at the 

time, a normal error of utilitarian thinking. Merrill and 

Odell (1983, p. 82) have explained how utilitarian thought 

normally contains an error in that manner. Van Alstyne may 

also be criticized. He likely has committed the historical 

fallacy of presentism wherein "the antecedent in a narrative 

series is falsified by being defined or interpreted in terms 
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of the consequent" (Fischer, 1970, p. 135). College 

professors, under attack by Big Business, politicians, and 

boards of trustees, could not have foreseen the 

liberalization of free speech rights as they struggled to 

form a professional organization in the 1920s. Their avowed 

aim was a professional standard—they saw themselves as 

having more rights and equally reciprocal responsibilities 

than the normal citizen. The German model they followed was 

based on an elitist system. But Searle and Van Alstyne have 

hit on the central core of the academics problem: how can a 

professor have academic freedom and free speech, and are they 

equal? If they are equal, does a professor have less free 

speech than the normal citizen? Van Den Haag (1964) did 

write that he has to agree to the "waiver of the exercise of 

the constitutional rights to foolishness, ignorance, or 

deceptiveness..." (p. 86). 

Searle wanted academic freedom moved from a specific 

theory to a more general one under free speech. Van Alstyne 

claimed that separating academic freedom from the normal 

(general) civil liberties, and keeping academic freedom under 

a special niche as a First Amendment subset would be best. 

Murphy (1964) has studied how academic freedom developed once 

the courts wrote about it and he saw the general "failure of 

the academic community to vigorously and collectively press 

[sic] these claims before the courts....Such efforts have 
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been ad hoc, episodic, personally financed, and tried by 

counsel under whatever legal theory could be dredged up under 

the circumstances" (p. 19). Murphy believed that academic 

freedom needed a legal definition and that the impetus had to 

come from professors fighting for it as a legal right. 

"Judges, of course, share to a large extent the attitudes and 

opinions of the time and the community in which they serve," 

(p. 18) Murphy wrote. 

Murphy thought that one reason academics did not press 

for academic freedom "is that they are almost invariably 

invoked by or in behalf of some persona or causa non grata" 

(p. 18). This meant that professors would not be willing to 

support a colleague who sued, including helping to stand up 

for and identify a particular form of academic freedom. Kirk 

(1955) wrote: 

The average professor in an American college will 

look at an act of injustice done to a brother professor 

by their college president with the same unconcern as 

the rabbit who is not attacked watches the ferret pursue 

his brother up and down through the warren...The non-

attacked rabbit would, of course, become a suspect, and 

a marked man the moment he lifted up his voice in 

defense of rabbit-rights, (p. 65) 

The AAUP has championed academic freedom and has tried 

over the years since 1915 to present a logical and coherent 
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rationale for each position it supports. Its willingness to 

censure colleges and universities, though not to pursue legal 

means, has led to agreement over academic freedom principles. 

The courts, too, have ruled on academic freedom cases. But 

there is still a lot of disagreement over what academic 

freedom should mean and how it should be legally defined. The 

Supreme Court rulings on academic freedom are therefore very-

important and its decisions may reflect two general 

propositions. The first proposition centers on how well the 

academic community has defined and agreed upon academic 

freedom and influenced the Court because of it. The second 

proposition is on where the Court has fit academic freedom in 

the concept of American law. 

W.P. Metzger (personal communication, Oct. 24, 1989) 

said, "The point at which expressive freedom questions can be 

protected by statutory law or the Constitution is important. 

In fact, it is the important question for academic freedom 

now. " 

The First Court Cases 

A Nebraska case (Meyer v. Nebraska, 1923) was possibly 

the first academic freedom case to reach the court system. 

The case centered on the due process clause of the Fourteenth 

Amendment. Meyer won over a law that prohibited the teaching 

of German in Nebraska schools. The issue of loyalty was 

present in the case—the law had been passed because of World 
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War I anti-German sentiments—and loyalty was also present in 

the first wave of academic freedom cases that reached the 

United States Supreme Court in the 1950s, too. 

Carr (195 9) traced how academic freedom did not become a 

legal issue until state and local governments began passing 

restrictive laws against public employees. For instance, in 

1955 the AAUP censured three universities which had dismissed 

professors without hearings because they had invoked the 

Fifth Amendment when asked about previous involvement with 

the Communist Party. Carr wrote: 

On the Monday following the 1956 Annual Meeting [of 

the AAUP] the United States Supreme Court... ruled that 

the automatic dismissal from a public college of a 

professor who had invoked the Fifth Amendment privilege 

against self-incrimination before a congressional 

committee conducting an inquiry not directly concerned 

with the qualifications of persons for state employment, 

violated the Constitution" (p. 10). 

The AAUP, which in its history (Joughin, 1967) was more 

concerned with negotiating with academic administration 

through its joint statements with the Association of American 

Colleges, was slowly pushed to become more aware of the legal 

side of higher education. Bertrand Russell had been denied a 

post by a judge's ruling for allegedly immoral beliefs in New 

York in 1937 (Maclver, 1955) and by the 1950s the Cold War 
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was causing renewed interest in loyalty oaths. Fellman 

(1961) reported that the Lusk Laws of the 1920s had been 

vetoed by New York Governor A1 Smith because the governor 

thought they were against liberty. Fellman wrote that it was 

another New York law, the Feinberg Law, which allowed the 

state to fire anyone who held membership in a subversive 

group, that brought the first academic freedom case—the 

Adler case to the Supreme Court. "Since the beginning of the 

cold war with the Soviet Union and the hot war over racial 

desegregation, college teachers have been under such pressure 

on political grounds as to raise fresh questions concerning 

their academic freedom," Fellman wrote (1961, p. 40) 

Emerson (1971) made the point that the 1923 Meyer case 

did not mention the First Amendment, which indeed had not 

yet been held applicable to State legislation" (p. 600). In 

the 1952 Adler case forty plaintiffs sued New York State over 

the Feinberg Law but the trial courts reduced the number to 

four and the case (Adler v. Bnarri of Education, 1952) 

eventually reached the Supreme Court. The Court upheld the 

constitutionality of the Feinberg Law, which meant that any 

public school employee "who advocated the unlawful overthrow 

of the government or who belonged to organizations which had 

such purposes" (Hollar, 1987, p . 132) could be fired. 

Justice Minton, writing for the majority, stated that "the 

school authorities have the right and the duty to screen the 
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officials, teachers, and employees as to their fitness to 

maintain the integrity of the schools as a part of ordered 

society" (Adler v. Board of Education. 1952) . The concept of 

fitness has remained a major issue in academic freedom law. 

The important part of the case for academic freedom and 

its ties to the First Amendment, however, was put forth in 

the dissenting opinion, written by Justice Douglas and 

concurred with by Justice Black. Douglas wrote: 

The Constitution guarantees freedom of thought and 

expression to everyone in our society....The public 

school is in most respects the cradle of our 

democracy.... Indeed the impact of this kind of 

censorship on the public school system illustrates the 

high purpose of the First Amendment in freeing speech 

and thought from censorship. 

The present law proceeds on a principle repugnant 

to our society—guilt by association. A teacher is 

disqualified because of her membership in an 

organization found to be " s u b v e r s i v e . T h e very threat 

of such a procedure is certain to raise havoc with 

academic freedom....This system of spying and 

surveillance with its accompanying reports and trials 

cannot go hand in hand with academic freedom. It 

produces standardized thought, not the pursuit of truth. 
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Yet it was the pursuit of truth which the First 

Amendment was designed to protect. 

The concepts of free speech and free thought were thus 

linked to academic freedom in a dissenting opinion at the 

Supreme Court level. The First Amendment was used to 

buttress Justice Douglas's remarks. 

Loyalty oaths also figured in another 1952 academic 

freedom case, Wieman v Updearaff. The majority opinion 

(Emerson, 1970) found the oath violated the due process 

clause of the Fourteenth Amendment and thus did not mention 

academic freedom, but Justice Frankfurter, in a concurring 

opinion, emphasized academic freedom. He called teachers 

"the priests of our democracy" and wrote: 

They must be free to sift evanescent doctrine, 

qualified by time and circumstance, from that restless, 

enduring process of extending the bounds of 

understanding and wisdom, to assure which the freedoms 

of thought, of speech, of inquiry, of worship are 

guaranteed by the Constitution of the United States 

against infraction by National or State government. 

The Oklahoma oath that came into question in Wieman 

required the teacher to affirm that he had not been a member 

of a group in the past five years which had been recognized 

by the Oklahoma Attorney General to be a subversive 

organization. The Court majority claimed that "membership 
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may be innocent" and that persons may "have severed 

organizational ties after learning" of the communist 

involvement of a group. 

In Adler, the school was given the power to screen 

teachers. In Wieman, the oath penalized innocent as well as 

"guilty" teachers and thus violated due process. In both 

cases academic freedom was tied to First Amendment rights. 

But free speech was not the deciding factor in either case. 

In Adler, it was used in a dissenting opinion and in Wieman, 

it was used as a concurring opinion. 

The case of Sweezy v. New Hampshire (1957) was "quite 

possibly the most significant decision... rendered by the 

Supreme Court" (Carr, 1955, p. 17). In that case "the 

recognition of academic freedom as a constitutional right 

moved from dissenting and concurring opinions into acceptance 

by a majority of six members of the Supreme Court" (Murphy, 

1964, p. 25). Sweezy, who was a member of the Progressive 

Party and believed socialism "inevitable", had given lectures 

on socialism at the University of New Hampshire and the 

state's Attorney General questioned him twice, once in person 

before the Attorney General and once before a court. The 

Attorney General had been given the power to control 

subversive elements and Sweezy refused to answer questions, 

"maintaining that they were not pertinent to the matter under 

inquiry and also that they infringed upon an area protected 
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by the First and Fourteenth Amendments" (Carr, 1959, p. 17). 

Sweezy lost and eventually his case went to the United States 

Supreme Court. The vote was 6-2 for Sweezy but there was no 

majority opinion. Chief Justice Warren, writing for Black, 

Douglas and Brennan, too, wrote in part: 

Our form of government is built on the premise that 

every citizen shall have the right to engage in 

political expression and association. This right was 

enshrined in the First Amendment of the Bill of Rights. 

Exercise of these basic freedoms in America has 

traditionally been through the media of political 

associations. Any interference with the freedom of a 

party is simultaneously an interference with the freedom 

of its adherents. All political ideas cannot and should 

not be channeled into the programs of our two major 

parties. 

Justice Frankfurter in his concurring opinion, writing 

also for Harlan, included in his writing: 

For society's good—if understanding be an 

essential need of society—inquiries into these 

problems, speculations about them, stimulation in others 

of reflection upon them, must be left as unfettered as 

possible. Political power must abstain from intrusion 

into this activity of freedom, pursued in the interest 
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of wise government and the people' s well-being, except 

for reasons that are exigent and obviously compelling. 

Frankfurter stressed First Amendment grounds and applied 

a balancing test, (Emerson, 1970) wherein he balanced 

Sweezy's right to speak against the right of the state to 

control the arguments presented in the classroom. But the 

decision was not based on First Amendment rights, instead 

Chief Justice Warren "preferred to let the Court's ruling 

rest upon the narrow ground that the Court could not permit 

constitutional liberties to be endangered" (Carr, 1959, p. 

18) in a case where the state might not have really wanted to 

probe into matters that deeply and the attorney general was 

searching too far. Katz (1983) wrote, "The plurality held 

that the contempt conviction could not stand because it was 

uncertain whether the state legislature had authorized the 

attorney general to gather the kinds of facts about which he 

had inquired" (p. 902). But Harlan, (Carr, 1959) "felt that 

this was improper interference by a federal court in 

relations between legislative and executive branches of a 

state government and preferred rather to see the decision 

based flatly on a finding that New Hampshire had violated the 

federal Constitution by encroaching upon Sweezy's academic 

freedom" (p. 18). That would have made an interesting 

finding, especially because the law of libel was not 

recognized as a federal issue until the New York Times v. 
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Sullivan case of 1964. if Harlan's idea had been the majority 

opinion, academic freedom would have been given a 

constitutional base in 1957. The decision was based on the 

narrow issue of excessive state intrusion, however, and did 

not answer the question of where academic freedom did fit. 

Warren's opinion claimed, "The [New Hampshire] State Supreme 

Court itself recognized that there was a weakness in its 

conclusion that the menace of forcible overthrow of the 

government justified sacrificing constitutional rights." 

Thus, Sweezy won because the attorney general had gone too 

far and had entered into the civil rights guaranteed Sweezy; 

the academic issue was set aside. 

Carr (1959) did point out that the Sweezy case caused 

the AAUP concern. The association debated whether or not to 

file an amicus brief. They decided, however, that the case 

had little to do with the organization and that "seeking 

legal protection of and protection for academic freedom" 

might not be the wisest course. From its inception, the AAUP 

had been a body devoted to discussion with higher education 

leaders and had seen a common good in compromise. Soon 

after, though, in the Barenblaft v. r m - i ^ F T n r ^ d e c i s i o n 

(1959) they did file a brief. Carr claimed that: 

The Association would perhaps have preferred to let 

the meaning and practice of academic freedom take shape, 

as it has in the past, on a private, voluntary basis 
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through the collective efforts of teachers, institutions 

of higher learning, and educational associations. But 

faced with the possibility that the Court might choose 

to make a further attempt to spell out the meaning of 

academic freedom under the First Amendment in relation 

to investigatory power, the Association concluded that 

it could not evade the responsibility of offering advice 

to the Court in this difficult undertaking, (p. 20) 

The AAUP wanted to continue the tradition of high-minded 

compromise but the court forced the organization to recognize 

that in the 1950s, academic freedom, especially in the 

politically-charged atmosphere of the Cold War, had become a 

political issue, and thus a legal issue. The main aspect of 

the Sweezy case was how close the Supreme Court came to 

formulating a national standard for academic freedom. When 

it did not do so, complex arguments emerged and over the 

years, other cases brought new perspectives that were not 

always pleasing to academics interested in freedom. 

In the Barenblatt decision, (1959) the Supreme Court 

upheld a decision against a graduate student at the 

University of Michigan. Barenblatt lost because Justice 

Harlan noted the real differences between the Communist Party 

to which Barenblatt belonged and the Progressive Party to 

which Sweezy belonged. The case was interesting on two 

grounds. First, in the majority opinion, Harlan balanced the 
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Communist Party with education (Emerson, 1970, p. 603). 

Harlan's words were strongly for academic freedom: 

Of course, broadly viewed, inquiries cannot be made 

into the teaching that is pursued in any of our 

education institutions. When academic teaching-freedom 

and its corollary learning-freedom, so essential to the 

well-being of the Nation, are claimed, this Court will 

always be on the alert against intrusion by Congress 

into this constitutionally protected domain. 

But then he added that Congress can look into the 

activities of the Communist Party. "We think that 

investigatory power in this domain is not to be denied 

Congress solely because the field of education is involved." 

In other words, the Communist Party balanced against academic 

freedom was allowed because the communists wanted to 

overthrow the government. Earl J. McGrath, then president of 

the University of Kansas, had claimed (Bolinger, 1954, p. 13) 

that "Membership in the Communist Party, or adherence to its 

principles, carries with it an obligation which makes a 

person ineligible for membership in a free academic 

community, since a Communist is subject to party discipline, 

and anyone under such intellectual control is not 

intellectually free." Bolinger reported that J. Edgar Hoover 

adopted a similar stance when he told the Los Angeles Daily 
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News that a teacher "ought to have a free intellect. You 

cannot have a free intellect if you are a communist" (p. 13). 

The second interesting part of the Barenblatt decision 

is that the dissenting opinion, written by Justice Black for 

Warren and Douglas, too, "proceeded upon straight First 

Amendment grounds, with little reference to academic freedom" 

(Emerson, 1970, p. 603). If Black had connected academic 

freedom and the First Amendment, a really strong precedent 

would have been set for merging the two. Murphy (1964) did 

point out that Barenblatt had real significance in 

recognizing academic freedom. Because each dissenting 

justice had dissented on First Amendment grounds, and because 

each dissenting justice had been included in the majority 

opinion in the Sweezy case, "as of 1959, all nine Justices of 

the Supreme Court had expressly recognized academic freedom 

as being within the area of constitutional protection" (p. 

27) . 

An important point to remember, however, is that though 

each justice had recognized academic freedom in the 1950s, it 

was not connected closely to the First Amendment—if it had 

been, the Barenblatt case would have been decided 

differently. As it was, the dissenting opinion of three 

justices was on First Amendment grounds but no Supreme Court 

majority had accepted it. 
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In looking over the first academic freedom cases, and 

the response of the AAUP to them in Sweezy and Barenblatt, 

there are several issues to be considered. First and 

foremost, there is no constitutional guaranty for academic 

freedom; if it does become a constitutional guaranty in the 

future it would have to be "found" in much the same way 

privacy was found. 

Second, the First Amendment, the Fifth Amendment, and 

the Fourteenth Amendment, all played parts in the early 

academic freedom decisions. The First Amendment was used as 

a part of the dissenting opinion in Adler. The Fifth 

Amendment figured in cases such as filochower v. Board of 

Higher Education (1956) and Reilan v. Board of Education 

(1959). In those cases teachers were fired because they 

refused to answer questions and used the Fifth Amendment to 

protect themselves. It did not work. In Beilan, the Court's 

majority opinion included this statement: 

By engaging in teaching in the public schools, 

petitioner did not give up his right to freedom of 

belief, speech or association. He did, however, 

undertake obligations of frankness, candor and 

cooperation in answering inquiries made of him by his 

employing Board examining into his fitness to serve it 

as a public school teacher. 
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The Fourteenth Amendment's right to due process was 

used, too. Sweezy claimed, in part, that he did not have to 

answer questions on the subject matter of his lecture at The 

University of New Hampshire on Fourteenth Amendment grounds, 

claiming that his due process rights as a citizen were 

interfered with when asked such detailed questions by the 

state's officer. The Supreme Court agreed but the case was 

instead decided on the narrower issue of the attorney general 

asking questions beyond his authority. 

Third, there are normally important things to balance 

against any rights, even First Amendment rights if they are 

not classified as "pure speech" (Tedford, 1985) . For 

instance, in cases where the fired teacher claims a violation 

of First Amendment rights there might be a balance against 

the "state's right to determine fitness and competency" 

(Murphy, 1964, p. 35). In the 1952 Adler case, the majority 

opinion was based on the state's right to determine fitness. 

In addition to fitness, the problem of being a public 

employee interferes with many academic freedom cases. In the 

one important early case (McAuliffe v. Mayor. Etc.r 1892) the 

Court claimed a government could impose reasonable 

restrictions on employees. Murphy (1964) wrote, "It is 

undeniable that the claims of academic freedom run counter to 

the usual prerogatives of an employer" (p. 28). The 

professor's special body of knowledge and expertise are the 
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claims he has against the normal employee relationship—but 

the employer (in most cases the university) normally has 

great power in academic freedom cases. 

Murphy (1964) also made the salient point that under 

the first amendment unorthodox, dissident or unpopular views 

are protected. "The only novelty here is the suggestion that 

they may still be true when such views are held or expressed 

by teachers" (p. 35). In terms of the academic freedom, 

there is always an Amendment or idea to use in conjunction 

with it and a countervailing argument with legal standing to 

use against it. The free speech of teachers is limited by 

contract and public employee laws; the Fifth Amendment right 

of teachers is limited by employment status; the Fourteenth 

Amendment may apply but teachers have not always welcomed the 

outcome. In many cases, the courts have said the teacher had 

received due process and still lost. One example of that is 

when an Illinois professor wrote a letter to the editor of a 

local paper and still lost his job (Koch v. RnarH 

Trustees, 1962). 

Finally, the role of the AAUP is interesting to note in 

the legal proceedings of the 1950s. The AAUP decided not to 

get involved in the Sweezy case but then did issue an amicus 

brief in the Barenblatt case. Historically and 

philosophically, the association had been involved with the 

speech and freedom of college professors since 1915 and had 
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developed its own system for assuring their status, the 

concept of tenure. 

Tenure was an early concern of the American Association 

of University Professors. Joughin (1967) claimed that by 1967 

that "approximately three thousand complaints in the area of 

academic freedom and tenure and academic due process" (p. 4) 

had been received. Still, tenure has not enjoyed a great 

legal status; most of its importance is as a safeguard of 

academic freedom by consent of professors and 

administrations. Murphy (1964) wrote that the "surest and 

proven way to stifle and discourage teaching and publication 

of unpopular or controversial opinions was, and still is, to 

discharge the teacher. Academic tenure, therefore, at an 

early date was recognized as the necessary handmaiden of 

academic freedom" (p. 40). 

But the courts have not received the agreed upon 

circumstances of tenure very well. Fellman (1961) wrote, 

"While there has been some discussion of the concept of 

tenure in higher education, very little understanding of its 

meaning and significance will be found in the reported cases, 

and if professors enjoy some security of tenure, they have it 

for nonlegal reasons largely" (p. 35). The South Dakota 

Supreme Court in 1958 (Worzella v. Board of Regents) referred 

sarcastically to tenure. "The exact meaning and intent of 

this so-called tenure policy eludes us. Its vagorous 
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objectives, purposes, and procedures are lost in a fog of 

nebulous verbiage," the court opinion claimed. 

Still, tenure has a long history and Machlup (1967) 

identified four types of tenure: by law, by contract, by 

moral commitment, and by courtesy. He reported that some 

states had set up tenure laws, universities had tenure 

contracts, that historical considerations had provided tenure 

in older, established universities, and that tenure by 

courtesy was basically worthless because it was easily 

abrogated. The important point is that tenure has a long 

history in the university community and this had led to a 

term of some significance: academic due process. Joughin 

(1967) said that academic due process is similar to but is 

not legal due process. He wrote that "a system of announced, 

orderly procedures of governing internal institutional 

business" (p. 6) was necessary and that due process in 

"termination proceedings should provide safeguards generally 

similar to those afforded by due process in legal 

proceedings..." (p. 6). 

For free speech, critics such as Katz (1983) have 

claimed that tenure has hurt the younger professors and has 

denied them both university and legal protection. Others, 

such as Machlup (1967) have admitted that getting rid of 

"deadwood" (p. 312) has been harder in tenured faculty and 

Fellman (1961) has shown that tenure has many negative 
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exceptions. Professors can be let go for such things as lack 

of classes to teach and loss of state revenues. 

The important issues for free speech are that tenure is 

not for everyone, only for those who have passed a 

probationary period and have been accepted can have it. Free 

speech and academic freedom are thus limited for those who 

have been given the "procedural guarantees" of "academic due 

process." It is important to remember that the AAUP 

(Hofstadter & Metzger, 1955) was elitist in its origins—only 

full professors were invited to help form the original 

group—and that has played a significant role. Carr (1959) 

wrote that the AAUP would have liked academic freedom to 

continue to develop as a custom between the AAUP and the 

Association of American Colleges and the American Council on 

Education. Instead, the loyalty oath and communist cases of 

the 1950s pushed academic freedom into the courts, and thus a 

legal search was on for a definition of the term. In that 

search, which has been conducted in the courts, tenure has 

often been shunted aside, and many of the cases concerned 

untenured professors anyway. What did emerge was that 

academic freedom has such ideas as free speech, public 

employee status and freedom of association meshed into the 

basic concept. In the 1950s , academic freedom was defined as 

the right of teachers to "fulfill their function by precept 

and practice... they must be exemplars of open-mindedness and 
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free inquiry" (Wieman v. TJpdeqraff- 1952). But academic 

freedom was not an easy concept to explain or to accept 

legally and it did not get a final definition in the 1950s 

and as time went on, several areas, each with special 

concerns, developed. Free speech under academic freedom was 

not the main concern of the AAUP in its formative stages, and 

the part where tenure developed and reciprocal 

responsibilities were agreed upon were often philosophical 

points of contention. There is an aphorism among journalists 

that freedom of the press is a publishers freedom and it 

might be said by a cynic observing academic freedom that it 

is an administrative freedom; the courts have usually looked 

long and hard at an informal academic due process—without 

recognizing tenure—as a basis for academic freedom claims. 

A cynic could even claim that firing a professor for no 

reason is better than firing her for having a reason. 

Employer law allows the termination of an employee for many 

reasons and by giving a reason it might be easier for an 

employee to prove she was wronged. Professors are not treated 

much differently than any other public employees in most 

cases (Murphy, 1964) . in the 1950s, academic freedom became 

a legal issue and there are certain rights now associated 

with it that came from those court decisions. 
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Teacher in the Classroom Cases 

When the AAUP was formed the distinction was not quite 

clear on what it meant to be a professor and a citizen. 

Metzger (1955) also noted that the professor had to find his 

own protection when speaking in America before the AAUP was 

formed in 1915 because there wasn't "an atmosphere of consent 

that surrounded the entire process of research and 

instruction" (p. 218). To get the consent the professors 

needed they bargained, and the principle bargaining chips 

were in the concept of tenure and in the area of 

responsibility (Metzger, 1955) . Tenure stabilized the 

hierarchical structure of academia and professors have 

received more rights from university governance than those of 

lesser academic rank. In the area of responsibility, free 

speech was balanced with it to produce a precedent wherein 

speech is always restricted by responsibility. Whichever 

term is used, objectivity or neutrality, they both mean that 

a professor does not have license in the classroom. Weatherly 

(1914) wrote, "A scholar, being only human, has a right to 

make mistakes and to commit or utter folly, but he has not 

the right to do so habitually" (p. 14 6). The AAUP also 

declared that professors had to be careful not to take 

advantage of student immaturity with indoctrination rather 

than objective comments (Joughin, 1967, p. 170). Trow (1986) 

defined the teacher's freedom to speak in the classroom as 
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"stringent" because academic freedom is the freedom "to teach 

and to learn and not just to speak" (p. 9). 

In bargaining with university authorities, professors, 

through the AAUP, acknowledged that with the right of speech 

came the responsibility of objectivity. Thus, when a 

professor takes his case to court and complains of being 

denied his right to free speech, the main group speaking for 

him in terms of his freedom has already conceded a key 

point—the balance between speech and duty was set early in 

American higher education. The major court cases reflect that 

agreement. 

In Kftvishian v. Board of Regents of the State of New 

York (1967). the Supreme Court overthrew the Feinberg Law 

that had been condoned in Adler v. Board of Education 

decision of 1952. There was a great deal of rhetoric in the 

Keyishian decision. Most of it dealt with how important 

academic freedom was to the nation. In part, the majority 

decision, written by Justice Brennan, read: 

Our Nation is deeply committed to safeguarding 

academic freedom which is of transcendant value to all 

of us and not merely to the teachers concerned. That 

freedom is therefore a special concern of the First 

Amendment, which does not tolerate laws that cast a pall 

of orthodoxy over the classroom. 
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Kaplin (1985) reported "that the faculty members First 

Amendment freedom of association had been violated by the 

existence and application of a series of laws and rules that 

were both vague and overbroad" (p. 183). This meant that the 

Adler decision was overthrown because the Feinberg Law was 

now seen as too broad—it included any teacher departing from 

the established "doctrine" of a particular administration. 

The Feinberg Law had emphasized, along with its anti-

communism, an orthodoxy set by school boards but the mood of 

New York State had changed. The importance of the Keyishian 

case is that while the Court did mention the First Amendment 

and academic freedom in the same opinion, it did not mention 

them as being equal. Katz (1983) criticized three items in 

the opinion that are often misconstrued by readers of the 

opinion. She wrote: 

The fact that the case involved teachers was 

immaterial to the Court's holding. Moreover, the Court 

did not identify academic freedom as an independent 

constitutional right, and Justice Brennan1s language 

quoted above makes it clear that academic freedom is a 

societal interest rather than an individual interest, 

(p. 906). 

Katz went on to write that Justice Frankfurter's four 

freedoms for a university, explicated in Sweezy v. New 

Hampshire (1957), "to determine for itself on academic 
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grounds who may teach, what may be taught, how it shall be 

taught, and who may be admitted to study" are institutional 

not individual freedoms. Empowering a university with rights 

is not quite the same as guaranteeing them to each individual 

teacher. Finkin (1983) also considered institutional rights 

and thought that academic freedom deserved separate 

treatment. " [ I]t will be argued that the reasons that make a 

strong case for institutional autonomy are not identical to 

those that justify the protection of academic freedom. 

Institutional autonomy and academic freedom are related but 

distinct ideas" (p. 818). 

There is one high school case that is of interest to 

academic freedom because the Supreme Court recognized the 

right of students to a form of free speech and its opinion 

automatically included the faculty, too. In Tinker v. Pes 

Moines Independent School District (1969), the Supreme Court 

confronted an issue where a few students wore black armbands 

to the high school and junior high school to protest the war 

in Vietnam. Justice Fortas, who delivered the majority 

opinion, claimed that wearing the armbands was "closely akin 

to "pure speech1". Justice Fortas wrote that pure speech is 

entitled to First Amendment protection. He wrote, in part: 

First Amendment rights, applied in light of the 

special characteristics of the school environment, are 

available to teachers and students. It can hardly be 
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argued that either students or teachers shed their 

constitutional rights to freedom of speech or expression 

as the school-house gate. 

Justice Fortas expounded upon the silent protest and how 

it related to pure speech. But Justice Black, long noted as 

an absolutist on the First Amendment—a justice who would not 

have libel laws nor obscenity laws—-dissented from the 

majority opinion on a free speech issue. Justice Black would 

not have allowed the children to wear the armbands. He 

wrote: 

I have never believed that any person has a right 

to give speeches or engage in demonstrations where he 

pleases and when he pleases....The truth is that a 

teacher of kindergarten, grammar school, or high school 

pupils no more carries into a school with him a complete 

right to freedom of speech and expression than an anti-

Catholic or anti-Semite carries with him a complete 

freedom of speech and religion into a Catholic church or 

Jewish synagogue. 

Justice Black's words may contain what H.J. Abraham 

(personal communication, April 17, 1989) called the "carry 

over principle." Many times it is a dissenting opinion that 

carries with it an idea that is later used to help form a 

majority. In the 1950s, academic freedom cases many thought 

academic freedom was developing as a constitutional right as 
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a subset of the First Amendment, but others believed that 

this was not true. Katz (1983) wrote, "The Supreme Court has 

decided very few cases in which teachers' expressive rights 

under the first amendment were directly at issue, and it has 

never decided a case in which constitutional protection of 

classroom speech was necessary to its holding" (p. 900). 

Finkin (1983) wrote, "There is an annoying tendancy among 

some legal commentators to treat academic freedom as arising 

full blown out of the first amendment, like Athena out of 

Zeus' head....The law of academic freedom involves less the 

creation of novel first amendment arguments than the more 

subtle (and as yet imperfectly realized) process of 

constitutional assimilation of an older, largely 

nonconstitutional idea" (p. 841). Thus, Justice Black's 

dissent is not to be treated lightly; academic freedom has to 

overcome both judicial reluctance and academic tradition the 

governance factor—to become a powerful right. In fact, in 

the majority opinion, including his free speech remarks, 

Justice Fortas claimed that the students did not leave their 

rights of expression at the school-house gate; but he also 

did not opine that those rights were enhanced inside the 

gates or took on special academic freedom characteristics, 

and actually emphasized there was "no evidence whatever of 

petitioners' interference, actual or nascent, with the 

schools' work or of collision with the rights of other 
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students to be secure and to be let alone." Upon close 

examination, Justices Fortas and Black share some common 

ground; the free speech could only occur when the armband 

students did not interfere with school work, and, of course, 

Justice Black thought they did do so. 

A case that dealt with privacy in sexual relations in 

marriage also played a part in academic freedom. The case, 

r.riswnid V. Connecticut (1965), had within it dictum in a 

minority opinion that would offer a stronger marketplace for 

ideas than Black's dissent in Tinker. Here Justice Douglas 

wrote: 

[T]he right of freedom of speech and press includes 

not only the right to utter or to print, but the right 

to distribute, the right to receive, the right to 

read....and freedom of inquiry, freedom of thought, and 

freedom to teach... indeed the freedom of the entire 

university community. 

Katz (1983) pointed out, however, that that was dictum. 

If it were not and the carry over principle H.J. Abraham 

(personal communication, April 17, 1989) mentioned did work, 

a truly libertarian concept would have emerged for academic 

freedom. It would likely have been equated with free speech 

in much the same manner as libel was handled in the New York 

Times v. Sullivan (1965) decision wherein Justice Brennan, 

writing for the majority, advocated "robust debate." 
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Justices Black and Douglas were both absolutists on free 

speech but in different dissenting opinions they disagreed. 

Justice Black did not think that free speech was available 

anywhere at any time, while Justice Douglas took a more 

liberal view and advocated a wider freedom. Abraham (personal 

communication) suggested that Justice Black took this view 

"because he thought courtrooms and school rooms were almost 

sacred places that should be controlled by order." 

Katz (1983) wrote that when "the reality of the Supreme 

Court's jurisprudence on expressive activity in the 

university classroom is separated from its rhetoric, a 

different picture emerges" (p. 899). She believed that 

academic freedom for professors in the classroom has not been 

provided by the Supreme Court. In lower federal courts, a 

reflection of Supreme Court attitudes seems to prevail, too. 

Kaplin (1985) discussed two academic freedom cases that 

specifically did entertain questions of teaching methods. 

The decision in these cases is indicative of the mood of the 

courts on the matter. In Hetrick v. Martin (1973), the Sixth 

Circuit Court of Appeals viewed a case involving what a 

teacher said in class as (Kaplin, 1985) "a dispute over 

teaching methods, the court refused to equate the teaching 

methods of professors with constitutionally protected speech" 

(p. 186). Katz claimed (1983) that "[j]udicial deference to 

the expertise of academic decisionmaker's performance in the 



162 

academic workplace, is widespread" (p. 862). This also came 

out in another case Kaplin explored, Hlqrk V. Holmes (1972). 

Clark, (Kaplin, 1985) overemphasized sex in his health class 

and personally counseled students without sending them to the 

certified counselor. The institutional academic freedom 

concept that Katz claimed held here. This was a Seventh 

Circuit Court opinion that stated in part: 

But we do not conceive academic freedom to be a 

license for uncontrolled expression at variance with 

established curricular contents and internally 

destructive of the proper functioning of the 

institution. First Amendment rights must be applied in 

light of the special characteristics of the environment 

in the particular case. 

In Duke v. North Texas State University (1973), the 

dismissal of a teacher was upheld by the Fifth Circuit Court 

because she "failed to recognize and appreciate that the 

public will judge (the university) and its teaching faculty 

by such statements and actions." According to Kaplin (1985), 

"She had used profane language in an unauthorized meeting of 

students before freshman orientation" (p. 190). 

Four 1980s state cases also indicate how lower courts 

follow the leadership of the Supreme Court on academic 

freedom and may very well be more conservative in many cases. 

In Cornwell v. University of Florida (1975) a man was fired 
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after he said he didn't plan to seek tenure or do research 

and he sued. The Florida Appeals Court held that "holding a 

teaching job at a state university, fiimpliciter, is not 

itself a free speech interest" and upheld the right the fire 

him for his statements before a probationary period was up. 

In Riaain v. Board of Trustees of Ball State University 

(1986), the Indiana Appeals Court wrote that "Academic 

freedom is not a license for uncontrolled expressions at 

variance with established curriculum content" and "[a]cademic 

freedom does not encompass matters inherently destructive of 

the proper functions of the institution". 

in si-ate Board for Community Colleges and Occupational 

Erinnai-inn v. Olson (1984), in which a teacher complained when 

the student government cut off funds to the newspaper of 

which she was the adviser, the Colorado Supreme Court wrote 

that the "United States Constitution is silent on the right 

to teach, the specific reference in the First Amendment". 

Then in Carley v. Arizona Board of Regents, a 1987 case, 

the Arizona Appeals Court found that firing Carley in part 

because of low student evaluations was not an infringement of 

his free speech rights. The Arizona faculty expressed a 

concern that Carley was denied his rights but the court 

claimed that each case Carley cited in his defense involved 

conduct concerned with speech content rather than teaching 

methods. One reason he lost his job was due to poor 
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teaching, teaching performance that was indicated on the 

evaluations. 

The philosophical reasons for wanting academic freedom 

for teachers is evident—it is a guarantee against 

recriminations—but the courts seem to have granted decision-

making power over teacher performance to the governing bodies 

of schools and colleges. Kaplin (1985) wrote, "(T)he legal 

principles that emerge from cases such as these are not as 

broad as the Court's academic freedom pronouncements might 

suggest" (p. 182). 

For instance, at the high school level, Diamond (1981) 

discovered that decisions about teaching "students who are 

not adults for constitutional purposes, should be left to 

school authorities, who represent the judgment of parents and 

local communities" (p. 528). Diamond gave as the reasons in 

the different courts' actions that schoolchildren are a 

"captive audience" (p. 495); that one of the main aspects of 

education at the high school level, teaching values, "plainly 

contradicts the Supreme Court's first amendment free 

marketplace of ideas..." (p. 499); and that "(a)swers 

conforming to the view taught in the class get high marks, 

while inconsistent views may get low marks" (p. 497), which 

means that high school students normally follow a teacher 

without a great deal of mature, critical thinking. 
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Katz (1983) finding that "Judicial deference to the 

expertise of academic decisionmakers, particularly at the 

university level, is widespread. In addition, the importance 

of expressive activity to the evaluation of the professor s 

performance in the academic workplace militates against any 

notion that faculty members' expressive activity in the 

classroom can be or should be immunized from institutional 

activity" (p. 862). Because of judicial deference, Katz 

found, "Professors are not immune from suffering the 

unfavorable consequences of their speech. Indeed, they are 

more vulnerable than the average citizen to being penalized 

for speech, even outside the classroom" (p. 859). This, of 

course, means that there "is no reason to believe...that 

expressive activity in the classroom is free of 

institutional, as opposed to governmental control" (p. 861) . 

For a professor to win an academic freedom case a First 

Amendment right must be present in most cases but what is 

being decided in court is then not an academic freedom case 

but a First Amendment case, and by so limiting professors, 

they arrive at a position of less freedom of speech than the 

average citizen. That is a view entirely consistent with the 

1940 AAUP Statement (AAUP, 1954), wherein "responsibility" 

was stressed as well as freedom. 

Lines (1983) claimed, "Teachers have the same rights as 

others, under the first amendment, to express their views 
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outside the classroom. Inside the classroom, however, the 

teacher is obliged to meet the expectations of the job, and 

this implies reasonable restrictions on the expression of 

private views" (p. 4). In the classroom it would be 

difficult to find a right to "pure speech" for academics; 

there is a debate, however, on how much freedom a professor 

has in normal society. Lines accepts the prevailing notion, 

whereas a few others see more restrictions. In looking over 

the basic philosophical statements of professors studying 

academic freedom in the university classroom and in the legal 

decisions, there is a connection. The professors accepted 

responsibility for their speech and the courts have 

reinforced that concept. 

Teacher as Citizen Cases 

The aspect of academic freedom that deals with the 

faculty member's rights as a citizen outside the realm of the 

classroom has been granted the most freedom by both the 

academics who have studied the issue and by the courts that 

have ruled on it. There is a major difference, however, 

between what the two include in their evaluations. The 

academics grant freedom with reciprocal responsibilities 

while the courts have been willing to provide the same amount 

of freedom as that given to any citizen with the only 

restriction being that of employer needs. That has led Katz 

(1983) to claim that state action may be necessary for a 
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fired teacher to have a legal claim. "Although the professor 

who has lost a teaching job in retaliation for expressive 

activities has a first amendment claim regardless of whether 

she or he also has a right to procedural due process, the 

vindication of first amendment may depend upon the 

availability of procedural due process" (p. 874). In other 

words, unless a professor has been guaranteed due process— 

normally called academic due process in higher education—by 

law, contract or custom, she may well lose her teaching 

position. Due process in its simplest form would be a 

minimum of a formal hearing of one's peers. 

In the history of academic freedom in the United States, 

Emerson (1970) claimed that most of "the controversies over 

academic freedom have pertained to the faculty member in his 

capacity as citizen" (p. 619). Machlup (1955) had written 

that a professor's work depends on his speech in teaching and 

publishing and thus responsibilities are added. The 1940 

Statement of Principles, which emphasized "freedom with 

responsibility" (Joughin, 1967, p. 36) has set the tone for 

academic freedom and free speech. The professors formally 

accepted the notion of accountability in that statement. 

In the end, with the scientific ideal of finding truth 

mixed into the concept of higher education, which Hofstadter 

and Metzger (1955) said came first from the evolutionists, 

"academic freedom does not theoretically justify all kinds of 
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intellectual nonconformity, but only that kind...that 

proceeds according to rules..." (p. 364). Academic freedom 

and free speech, as designated by the First Amendment, cannot 

be one and the same. Academic freedom imposes restrictions 

in the coda of responsibility whereas free speech follows 

libertarian guidelines wherein anything said, whether wise or 

foolish, has the same rights to the marketplace. Searle 

(1972) wrote, "The university is not a democracy where all 

have equal rights; it is an aristocracy of the trained 

intellect" (p. 88). College professors are not equal among 

themselves and by claiming a special status among themselves 

and from society, they are setting up different rules. When 

a college professor sues over a free speech issue she may not 

only be asking to overthrow the normal rules of academic 

freedom but also to ask the court to overlook that special 

history, too. The legal cases that reached the court system 

over a teacher's rights as a citizen have created a 

separation between classroom activity and the activity of the 

normal citizen; academic freedom has two parts to it in that 

regard. 

Moskowitz and Casagrande (1975) have written that it "is 

well-established that a teacher may freely express his 

political views outside the school" (p. 663). Finkin (1983) 

disputes that view to some extent but also admits that when a 

professor speaks as a citizen outside the classroom she is 
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given more freedom. In fact, Van Alstyne (1972) has argued, 

that what a professor says outside the classroom should be 

viewed outside the doctrine of academic freedom and applied 

instead to the First Amendment and the Fourteenth Amendment. 

In a major case that reached the United States Supreme Court 

in 1968 (Pickering v. Board of Education), the educational 

board advocated its right to control over faculty while 

teacher Marvin Pickering eschewed academic freedom and 

claimed directly the same freedom of speech rights as put 

forth in the New York Times v. Sullivan decision of 1964 for 

any citizen criticizing public actions by elected officials, 

in his case the school board. 

Pickering had written a letter to editor of his local 

newspaper in Illinois criticizing a school bond issue. The 

school board fired him and Pickering sued. Writing for the 

Court, Justice Marshall claimed, "The problem in any case is 

to arrive at a balance between the interests of the teacher, 

as a citizen, in commenting upon matters of public concern 

and the interest of the State, as an employer, in promoting 

the efficiency of the public services it performs through its 

employees." Marshall rejected Pickering's claim that the New 

York Times rule "should also be applied to public statements 

made by teachers." This meant that the Court did not embrace 

the robust debate principle it had announciated in Sullivan. 
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But the Court did adopt the part of the New York Times 

v.Snllivan standard "that a teacher's speech on issues of 

public importance could not furnish the basis for dismissal 

from public employment absent proof of false statements 

knowingly or recklessly made" (Finkin, 1972, p. 581). This 

meant that a teacher can comment on issues of public concern 

if he does not lie or is not reckless, which is the part of 

the Sullivan decision adressing the legal term actual malice. 

If a teacher was serious and responsible, he cannot be fired 

for exercising his rights to free speech. But Finkin noted, 

too, that "a balancing of interests between the teacher as 

citizen and the state as employer must be made" (p. 581) and 

that "the Pickering standard would require a showing that the 

teacher's extramural utterance or activity either impeded the 

performance of the teacher's duties or interfered with the 

regular operation of the school" (p. 582). In Pickering, the 

Supreme Court recognized the free speech rights of teachers 

but also balanced it with the authority of the school 

authorities. 

In the Pickering decision, it should be noted that 

Pickering was seen as a state employee, what Katz (1983) 

called state action was present, and his case did not demand 

that he be a teacher. In fact, academic freedom was not the 

issue and Van Alstyne's claim of a separation had some 

validity. 
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In further defining when a teacher can be fired, the 

Supreme Court added what Katz (1983) has called the "but for" 

(p. 883) clause in Ml- . Healthy City School District Board of 

F.Hnnatnrs v. novie in 1977. Doyle had called a radio station 

to complain about a dress code the school principal had 

circulated. He had also been involved in other incidents 

with students. The "but for" clause meant that even if an 

activity was protected by the Constitution a teacher could be 

fired if there were other reasons to fire him, too. A 

teacher cannot claim a blanket protection. Kaplin (1985) 

wrote, "The Supreme Court stated that, although the radio 

communication was protected by the First Amendment and played 

a substantial part in the nonrenewal decision, the nonrenewal 

was valid if the school board could prove that it would not 

have rehired the teacher even in the radio incident had never 

occurred..." (p.. 193). 

At the college level, the Mt. Healthy decision was 

applied to Franklin v. Atkins (1977) shortly after and 

Franklin could not prove that the "protected speech" he had 

engaged in at Stanford was "a substantial" factor in his 

being denied a faculty position at the University of 

Colorado. In 197 9, a teacher, (Goss v. San Jacinto Junior 

College) proved she was fired because of her political 

activities—which were protected under the First Amendment— 

and she won her case. In Hillis v. Stephen F. Austin State 
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Univsrsit:y (1982), Hillis lost when the appeals court looked 

closer at his uncooperativeness, (Kaplin, 1985, P. 195) which 

was unprotected speech rather than his private criticism of 

superiors, which was protected by the Constitution. Kaplin 

wrote, "Mt. Healthy and its progeny give administrators 

breathing space to make personnel decisions where faculty 

members may have engaged in protected activity" (p. 195). Of 

course, the faculty member would also have had to engage in 

unprotected activity. In fact, an irony exists in the Mt. 

Healthy decision. Justice Rehnquist, writing for the 

majority, stated that the board could fire an untenured 

teacher for no reason but cannot fire him for "protected" 

First Amendment or Fourteenth Amendment reasons. Thus, it may 

be better to simply fire an untenured teacher who is not 

guaranteed academic due process in most cases and not give a 

reason rather than find one that could be challenged in 

court. In writing about cases where nontenured professors 

claim First Amendment protection, Katz (1983) wrote, "In 

every reported case in which a professor has prevailed, 

however, the university, usually pursuant to internal policy, 

had informed the plaintiff of the reasons for nonretention" 

(p. 882). 

In Givhan v. Western Line Consolidated School District 

(1979), the Supreme Court declared that a teacher's private 

complaints to a principal were protected. The opinion 
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included the statement that "the interests of the [employee], 

as a citizen, in commenting upon matters of public concern" 

were to be balanced against "the interest of the State, an 

employer, in promoting the efficiency of the public services 

it performs through its employees." Hollar (1987) claimed 

that the Court protected private conservation, even if 

critical, and claimed that Pickering, Perry v. Sinderman 

(1972), a case in which a nontenured junior college teacher 

who claimed he had been denied due process because he was not 

granted a hearing won at the Supreme Court level, and Mt. 

Healthy did not apply to Givhan because "private expression 

required a different Pickering balance than public 

expression" (p. 143). This meant that "[i]n a personal 

encounter between employee and employer, the efficiency of 

the workplace may be threatened 'not only by the content but 

also by the manner, time, and place in which it is 

delivered'" (Hollar, 1987, p. 143). In other words, the 

balancing factors have a lot to do with when and where the 

conversation took place. 

Connick v. Myers (1983) illuminated "whether Pickering 

protects public employees who communicate views to office 

staff about office personnel matters.... In a 5-4 decision, 

the Court declined to follow Givhan, arguing that Givhan's 

statements about employment practices 'involved a matter of 

public concern'" (Kaplin, 1985, p. 185). 
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Myers was an assistant district attorney in New Orleans 

and when Harry Connick, the district attorney, transferred 

her to another section of the criminal court she "prepared a 

questionnaire concerning office transfer policy, morale, need 

for a grievance committee, confidence in supervisors, and 

pressure to work in political campaigns" (Hollar, 1987, p. 

144) . Connick then fired her and she filed suit and the case 

eventually reached the United States Supreme Court. 

Justice White delivered the opinion and wrote that the 

balance was between "a public employee's right, as a citizen" 

and the right to "not require that Connick tolerate action 

which he reasonably believed would disrupt the office, 

undermine his authority, and destroy close working 

relationships." Myers lost her case in a 5-4 vote. "Givhan 

and Myers emphasize the need to distinguish between 

communications on matters of public concern and 

communications on matters of private or personal concern—a 

distinction that does not depend on whether the communication 

is itself made in public or in private" (Kaplin, 1985, p. 

185). Although the Connick v. Myers case did not concern 

academic freedom per se, it did have influence on academic 

freedom because teachers are often employees at state 

colleges and universities and their speech then comes under 

the same legal framework. Where a professor speaks may not 

be as important as what he is speaking about, and speaking on 
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a matter of public concern—that does not go beyond the 

normal teaching function if it is classroom speech—would be 

protected, while private complaints might not be protected. 

This concept did not emerge very strongly in academic freedom 

until the Slochower v. Board of Higher Education case (1956) 

reached the United States Supreme Court. After Slochower, 

where a person spoke became much more important. Prior to 

then, simply saying controversial ideas out loud was normally 

trouble for a teacher. After Slochower, speech outside the 

classroom was often protected but the Myers case changed the 

emphasis again, this time to the nature of the conversation 

rather than from the physical place where the conversation 

had taken place. 

In Lockhart v. Board of Education (1986), a high school 

teacher wanted his views about not wanting to perform hall 

duty seen as protected speech. The Colorado Appeals Court 

ruled that speech is not protected when it relates only to 

personal interest. Strastny v. Board of Trustees of Central 

Washington University (1982) was decided on the issue of not 

giving a professor a leave to give a speech in Israel. The 

Washington Appeals Court ruled the university did not deny 

him academic freedom and did not deny him free speech by 

requiring him to stay and teach his classes. 

Emerson (1970) listed characteristics that would "seem 

to imply certain limited restrictions upon the faculty as 
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citizen, thereby setting him off from the ordinary citizen so 

far as the right of the university to control his expression 

is concerned" (p. 620). These included his responsibility to 

the university because of his qualifications as an expert; 

his relationship to administration in which the professor is 

seen as part of the administration, and the custodianship 

over students that results in a responsibility to make sure 

no harm comes to them. 

To best satisfy these duties, Searle (1972) claimed that 

"a university is not a democracy where all have equal rights; 

it is an aristocracy of the trained intellect" (p. 88). Van 

Alstyne (1972) wanted to make sure that academic freedom and 

civil rights were separated. He believed that academic 

freedom was "exceedingly difficult for the courts of this 

country to recognize" because "of our sheer success in having 

obscured the difference between academic freedom...and 

freedom of speech as a universal right irrespective of one's 

vocation..." (p. 60). 

In summary, Van Alstyne seems to have made a valid 

point. Neither the Keyishian nor Givhan cases were really 

important as teacher cases; their public employment and First 

Amendment claims were the issues in the cases, and, of 

course, Connick was not an academic freedom case at all. 
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Aradfimir. Freedom and Research 

The concept of academic freedom takes a turn from 

traditional conflict between college governance and college 

teachers when research is considered, especially scientific 

research. Eisenberg (1988) wrote that traditional academic 

freedom protected "faculty members from trustees and 

university administrators so that professional scholars will 

say what they think" (p. 1366). But Eisenberg believed that 

academic values can also suffer when pitted against research 

sponsored by industry and by the federal government. Others 

believe that the government is the major thorn in academic 

freedom for researchers. Committee A of the AAUP wrote in 

1982 that in "recent years the federal government, in the 

cause of national security, has taken a series of actions 

which, in sum, represents a threat to academic freedom. Even 

more worrisome is the trend toward increasing restrictions on 

research, foreshadowing not merely a threat to, but a 

significant infringement of academic freedom" (Academe, p. 

18a). O'Neil (1983) wrote: 

Untrammeled research is at least as essential to 

the protection of academic freedom as is untrammeled 

teaching. A university—or an academic community—which 

enjoys freedom of thought or inquiry in the classroom 

but not in the laboratory could hardly be termed an 

academically free institution. Without safeguards for 
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freedom of research, even seemingly free inquiry in the 

classroom would be in peril, (p. 853). 

The National Academy of Sciences (NAS, 1982, p. 3) found 

that in the 1970s in scholarly journals devoted to science, 

37 percent of the articles were written by United States 

scientists. But the Central Intelligence Agency, among 

others, wanted more control over the flow of information, 

especially information that came from science funded by the 

government. Vice Admiral Bobby Inman, who had worked for 

both the CIA and the National Security Agency, told the 

American Association for the Advancement of Science members 

that "Congress is ready to move to resolve the conflict 

between academic freedom and national security in favor of 

the latter (AAAS, 1982, p. 383). He also said, "The specific 

details of why information must be protected are often even 

more damaging than the information itself" (p. 384) . 

Ramirez (1986) wrote, "National security controls must 

then be balanced against the constitutional interests of the 

citizenry, such as first amendment protection of academic 

freedom" (p. 17 9). She believed that the courts can balance 

the two. Others, such as Ferguson (197 9) presented a more 

pessimistic picture. "It is now apparent that American 

science will be faced in coming years with a persistent 

challenge to what is perhaps its most fundamental value— 

freedom of inquiry" (p. 639). 
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Several writers (Davidson, 1977; Ferguson, 1979; O'Neil, 

1983 and Delgado & Millen, 1978) have looked at the problem 

of scientific research and government security and have 

proposed theories which they claim offer constitutional 

protection for scientific research. The interesting point, 

however, is that academic freedom—despite being used in the 

rhetoric—is not an important issue in their several 

solutions. 

Davidson (1977) made a connection between the way a 

person communicates with how they find information. He 

wrote: 

The right to communicate with others necessarily 

entails a right to acquire as well as to convey 

information. The right of access to information and the 

right to communicate are guaranteed by the first 

amendment so that individuals can explore alternatives 

in their exercise of the right to make decisions 

affecting themselves and their government. In the 

context of biomedical science, access to information is 

furnished by empirical research, without which there 

could be no expression by researchers. Thus, in many 

cases research should be viewed as a form of conduct 

protected by the first amendment, (pp. 975-976) 

There are two problems with Davidson's reasoning. 

Pember (1987) has written of how the Supreme Court did not 
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find in Branzhurcr v. HayPHr (1972), a case Davidson cites, as 

having found a right to gather news. In other words, there 

is not a clearly established right to acquire information as 

there is a right to express oneself, namely the First 

Amendment right. The word conduct is also a highly charged 

word. Emerson (1970) has described the difference between 

speech and conduct—research is conduct and not speech and 

publishing the results of it does not mean that it was speech 

while it was being done. Conduct comes under more 

restrictions than does pure speech. Also, a central issue is 

often funding and when the government pays, it often 

maintains a right to control the outcome. 

Ferguson (1979) considered the issue of research, too. 

He found a somewhat different answer than did Davidson. 

Ferguson wrote: 

If the logic of the first amendment claim of 

scientific speech is immediately apparent, the same 

cannot be said for scientific inquiry. On the contrary, 

there is something vaguely unsettling about the notion 

that scientific research is protected by the free speech 

clause of the first amendment. What is most troubling, 

of course, is that such research is not "speech" at all. 

Rather—and this is a crucial distinction in traditional 

first amendment theory—it is more in the nature of 

"conduct", (p. 64 9). 
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Ferguson wrote of two cases Buckley v. Valeo, (1976) and 

Branzburg (1972) in which the Court found that the ability to 

communicate does not work well without the ability to find 

information. He wrote, "It is this general principle that 

underlies the constitutional claim of scientific inquiry" (p. 

653). Ferguson found it absurd to give a scientist the right 

to express himself without giving the right to find the 

information. But Ferguson did find four areas where the value 

of research should be balanced against government 

restrictions. Those four areas are when the research could 

harm the public health and safety; when the knowledge to be 

gained is very dangerous; when there is a genuine conflict 

with the information gained and with an established social 

value, and when there is a conflict between the research 

method and a genuine social value (p. 657) . In a somewhat 

related case, the United States v. Progressive Magazine 

(1972), the court system was about to rule on national safety 

versus free press in terms of publishing material on the H-

Bomb. Though the case did not make it to court, the 

circumstances seemed to dictate that the Atomic Energy Act, 

which forbids releasing technical data about bombs, would 

have prevailed over the first amendment. Both Davidson and 

Ferguson agree that there are times when research can be 

controlled by the government. 
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O'Neil (1983) searched for a legal right for researchers 

to do their work and then publish it. He wrote: 

The most obvious such analogy is the journalist's 

claim for legal protection of sensitive sources and 

other information. While a growing number of states 

protect that relationship in whole or part by "shield 

laws," many states have no such laws and even those 

which do seldom afford full protection to journalists 

for the identity of and communications with confidential 

sources. The journalist-source relationship has thus 

been the focus of substantial litigation... (p. 846). 

The 1972 Branzburq v. Hayes decision, in which the court 

rejected a constitutional privilege for journalists in a 

narrow 5-4 vote has actually proven fruitful for journalists. 

The lower courts have found reasons to protect journalists 

many times. O'Neil wrote, "Save in the extreme case, for 

example, in which a journalist may hold the key to a criminal 

defense, the reporter's chances for success now seem 

promising" (p. 847). 

Delgado and Millen (1978) wrote that Thomas Emerson and 

Alexander Meiklejohn advocated a broad view of first 

amendment rights in which many avenues of expression would be 

protected. But they also found another view. They wrote: 

The main advocate of the opposing "narrow scope" 

view in recent years has been Robert Bork...[who] urges 
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that constitutional protection be accorded only speech 

that is expressly political....Although Bork briefly 

adverts to science as an activity which fall outside any 

"principled stopping point," it is clear that his main 

target is pornography" (p. 370). 

Yet, if the courts did adopt Bork's views, scientific 

research would not necessarily get protection. After looking 

at writers who advocate some form of constitutional 

protection, there are also a few cases that have been 

adjudicated. 

In a case concerning Dow Chemical Company and the 

University of Wisconsin (Dow v. Allen,. 1982), the federal 

government threatened to cancel production of a pesticide 

made by Dow. The government based its action in part on 

research done by a Wisconsin group. In considering the 

government's case against Dow, a judge ordered two of the 

researchers to appear in court. Their appeal against the 

subpoena reached the Seventh Circuit Court of Appeals which 

agreed with the researchers. The attorneys for the 

researchers argued there was minimal value in their 

materials, that they wanted to avoid premature disclosure of 

their work, and that appearing in court would be burdensome 

to them. "Attorneys for the state of Wisconsin had argued, 

in an amicus curiae brief, that such discovery might also 

jeopardize academic freedom. Two of the three appellate 
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judges agreed...," according to O'Neil (1983, p. 838). The 

judges wrote that there might be intrusion into the concept 

of university research which might chill academic freedom. 

In another case, The Jeep Corporation (Wright v. Jeep, 

1982), wanted data from a study conducted by the Highway 

Safety Institute of the University of Michigan. Jeep was 

protecting itself in a suit against alleged defects in a 

product. Here the Michigan federal judge granted Jeep access 

to the Michigan material, finding no protection in law. 

O'Neil wrote, "Perhaps most meaningful is the contrast 

between research in progress (as in the Dow case) and 

completed research with widely published results (as in the 

Jeep case)" (p. 839). 

Ramirez (1986) believed that the most important cases 

concerned research that might threaten some form of national 

security. She explored how the Atomic Energy Act's 

provisions might curtail the publication of material 

discovered on nuclear energy by scientists. In another 

context, she wrote of the case Haig v. Agee (1981), in which 

a former CIA agent revealed the names of fellow agents. 

Ramirez claimed Agee's actions harmed national security and 

thus the court was able to deny him a passport. The analogy 

would be that anyone publishing material the government might 

find a security risk, could also be denied rights. 
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Eisenberg (1988) believed that three values are harmed 

when sponsored research by business or government is 

controlled. 

The first harm can be done when research results are 

kept secret. "Secrecy ranks foremost among the concerns of 

the AAUP in its recent reports on the academic freedom 

implications of research sponsored by corporations and the 

Department of Defense" (p. 1 3 7 5 ) . A corporation might not 

want a competitor using research findings for its own profit. 

The second harm could come from distortions of the 

viewpoints and claims of academic researchers. "A 

particularly egregious distortion might arise if scientists 

were to falsify or exaggerate research results to appear more 

productive and successful and thereby attract more funding" 

(p. 1 3 7 6 ) . 

The third harm would be the "threat to academic values 

arising in sponsored research ... in the distortion of the 

academic research agenda in favor of research for which 

funding is available. This threat is particulary acute in 

research sponsored by industry and mission-oriented 

government agencies" (p. 1 3 7 7 ) . 

Scientific research under traditional academic freedom 

pitted the university more or less against itself. However, 

in the modern world, the sponsors of research and the 

government can control of certain types of research and can 
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cause a disruption of the normal academic values of finding 

the truth and then publishing it. Different writers have 

looked to the first amendment and to how the law protects 

journalists who obtain information. But the area is still 

murky, and there are no clear legal precedents. The Dow and 

Jeep cases illustrate that point; in Dow the researchers were 

able to maintain an academic neutrality but in Jeep they were 

not able to do so. 

The Rights of Students 

Hofstadter and Metzger (1955) wrote that when the 

American academic freedom movement began to concentrate on 

job security rather than education, student academic freedom 

was a casualty. That aspect of American life, the 

diminishment of the German lernfreiheit, is even more 

apparent in the words of Van Den Haag (1964) who claimed 

students do not have academic freedom. He believed that the 

conditions of research and teaching excluded students. In 

fact, even when the students demand power, according to Hook 

(1971, p. 17) they do so at the expense of academic freedom. 

"The first casualty of the campus rebels is academic freedom. 

It is manifest in their bold and arrogant claim that the 

university drop its research in whatever fields these 

students deem unfit for academic inquiry and investigation," 

Hook wrote. 
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Nevertheless, there are areas in which student academic 

freedom has developed and two of these areas have first 

amendment characteristics. The areas are in student protest, 

student press freedom and affirmative action programs. 

Kaplin (1985) wrote, "The legal status of students in 

postsecondary institutions changed dramatically in the 1960s 

and is still evolving. For most purposes students are no 

longer second-class citizens under the law" (p. 224). 

The first major case, Tinker v. Pes Moines Independent 

Community School District (1969), was actually a high school 

case. Emerson (1970) wrote, "Indeed the Tinker case 

indicates that the student would also bring into the 

classroom other rights of expression, so long as there was no 

disruption of the class" (p. 622). In that case, students at 

a junior high school and a high school wore black armbands to 

protest the war in Vietnam and were originally disciplined by 

school authorities. 

Kaplin believed that the main Tinker precedent came from 

Dixon v. Alabama (1961), a case in which "in loco parentis", 

wherein schools had the authority of parents, was disallowed. 

The major case for colleges and universities in the area of 

protest was Healy v. James (1972), where a Connecticut 

college president denied the Students for a Democratic 

Society (SDS) recognition even though the college's student 

affairs committee had recommended approval. The Supreme 
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Court ruled SDS was a viable alternative and could 

"participate in the intellectual give and take of campus 

debate." SDS had to abide by campus rules, however, to be 

permitted to be a part of the college. Other cases, such as 

nay sf-nrtents organization of the University of New Hampshire 

^ Rnnner (1974), tested the courts and it was found that if 

the gay students obeyed campus rules they could be allowed on 

campus, despite political and religious attacks. Kaplin 

(1985) reported that disruptive demonstrations could lead to 

the suspension of any group. 

In one unusual case, a college student was arrested and 

his conviction upheld when he was convicted of denying 

academic freedom to other students. In people v• Barnett 

(1972) the Illinois Appeals Court ruled that Barnett had 

invaded a campus building and denied academic freedom to 

those who should have been in class. His protest was not 

legal. 

Student press freedom has also been an important issue 

and in 1988 the U.S. Supreme Court ruled on Hq7.fi!wood V. 

KnhlTnpisr and in reality, allowed a high school principal to 

censor a high school newspaper. The Court reasoned that it 

was not a free speech issue but the issue of responsibility, 

the need for the principal to have control over children of 

school age. But the Court also added that the decision only 
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applied to high school journalism, claiming that college 

students were at a different level and perspective. 

Poulos (1983) connected academic freedom and student 

press freedom. He claimed, "Student managed newspaper 

published on public university campuses promote academic 

freedom by channeling student expression and providing 

editorial experience" (p. 1089). The limits of how much 

control a public university can exert over a student run 

press is illustrated by three cases Kaplin examines. 

In .Toynfir v. Whiting (1973) the president of North 

Carolina Central University terminated the financial support 

for the student newspaper after it had editorialized against 

integrating the all-black university. A federal circuit 

court held that the president had violated the editors First 

Amendment rights. 

In Bazaar v. Fortune (1973), the University of 

Mississippi administration halted publication of a student 

run literary magazine because of "taste." Earthy language 

was the main concern. The Fifth Circuit Court of Appeals 

ruled that "speech cannot be stifled by the state merely 

because it would perhaps draw an adverse reaction from the 

majority of people, be they politicians or ordinary citizens, 

and newspapers." 

In Schiff v. Williams (1975) the editors of the student 

newspaper at Florida Atlantic University were fired by the 
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president because he believed the paper to be of poor quality 

and because the editors would not follow university 

guidelines. The Fifth Circuit Court of Appeals regarded the 

president's action as direct control and thus a violation of 

the First Amendment right to a free press. 

Kaplin (1985) wrote of the three cases: 

Joyner, Bazaar, and Schiff clearly illustrate the 

very substantial limits on an administrator's authority 

to control the student press in public institutions. 

Though each case involves a different regulatory 

technique and a different rational for regulation, the 

administrators lost each time. Yet even these cases 

suggest grounds on which student publications can be 

subjected to some regulation.... In these and other 

student press cases, the clear lesson is not "don't 

regulate" but rather "don't censor." (p. 335). 

Kaplin reported that racial discrimination can be 

forbidden in the student press; that disclaimers can legally 

be placed in the press to dissociate the school from it, and 

if a significant disruption occurs, the university could then 

regulate the press. The student press is very free at the 

college level but press freedom and academic freedom are not 

one and the same; in journalism classes the students would 

face the same limitations as any other students in classes. 



191 

The concept that students are under the authority of the 

classroom teacher is still valid. 

In a third area of student rights, affirmative action, 

there is a parallel to academic freedom drawn that sheds new 

light on student rights. In the extraordinary case of 

Regents of the University of California V. Bakke (1978), the 

U.S. Supreme Court was so divided—there were six opinions 

written—that the case finally hinged on the swing vote of 

one justice, Lewis Powell. Three justices basically sided 

with Justice Stevens, and combined with Powell's vote, formed 

a majority of five. 

Justice Powell looked long and hard at the Bakke case, 

which hinged on excluding a white male, Bakke, from medical 

school when he had higher undergraduate grades and higher 

admissions tests scores than did several minority applicants 

who were chosen to attend medical school instead of him. In 

his search, Justice Powell came across the Sweezy V. New 

Hampshi re (1957) academic freedom decision and used it to 

from his argument. He wrote: 

It is the business of a university to provide that 

atmosphere which is most conducive to speculation, 

experiment, and creation. It is an atmosphere in which 

there prevail "the four essential freedoms" of a 

university [quoting Sweezy]—to determine for itself on 
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academic grounds who may teach, what may be taught, how 

it shall be taught, and who may be admitted to study. 

In the Bakke case, Powell also wrote, "Academic freedom 

has been viewed as a special concern of the First Amendment. 

The freedom of a university to make its own judgments as to 

education includes the selection of the student body." 

Other cases have backed the Bakke decision, namely 

McDonald v. Hoaness (1979), a University of Washington 

medical school admissions case and DeRonde v. Regents of the 

University of California (1981), a law school admissions 

case. The California court in DeRonde found benefits in 

including minorities not as qualified as some whites. The 

primary benefit, according to the court, was to the public at 

large. 

In all, student academic freedom is not developed very 

well in law and students generally do not push for it. 

Nevertheless, there have been developments in the areas of 

legitimate protest, student press freedom, and affirmative 

action programs. 

The Rights of Outside Speakers 

The concept of having speakers from off the campus speak 

as guests of universities is an old concept but in the last 

few decades it has become a volatile issue. There is not a 

clear connection to academic freedom other than a guest 

should have the same rights as the permanent employees. Trow 
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(1986) believes they should have the same rights. "A 

university is committed to an intellectual life that is the 

very opposite of heckling and shouted slogans, and needs a 

special and protected environment if reasoned discussion is 

to be carried o n — b y the faculty, by students, and by invited 

speakers" (p. 9). 

The first major instance of campus free speech in recent 

years was the University of California Free Speech Movement 

in the late 1950s. Fashing and Deutsch (1971) claim that the 

confrontation was between the administration and students 

originally. The burgeoning Berkeley campus was filling with 

students who resented the autocratic methods of President 

Clark Kerr. During the 1961-62 school year, Kerr attempted 

to extend the rules governing students speaking—students 

were inviting anti-university speakers to "teach-ins" on the 

campus—to the faculty. The faculty were forbidden to 

identify themselves as faculty members when they spoke at 

unofficial functions. Many see the student explosion of the 

1960s as originating in the Free Speech Movement, and 

Berkeley was the epicenter of that explosion. Fashing and 

Deutsch wrote, "Kerr ultimately found himself caught in the 

middle of an irreconcilable conflict. Students first, and 

then faculty, challenged the legitimacy of Kerr's authority 

to regulate their political activities" (p. 36). Fashing and 

Deutsch related that when Kerr did make peace with the 
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faculty by giving them more power he alienated the regents, 

but it was not until Ronald Reagan was elected governor in 

1966 on a pledge to clean up Berkeley that finally saw Kerr 

leave his post. 

Shapiro (1969) found no reason to justify the behavior 

of the students in the 1960s who attempted to prescribe their 

own agendas for campuses. "Speakers on campus who are 

sincere seekers after truth or witnesses with their own 

personal story to tell free of ideological taint should not 

be confused with scholars and investigators. Instead, they 

thrust themselves upon the university community in the name 

of tolerance, free speech, rational inquiry, the marketplace 

of ideas—all freedoms and rights that they do not extend to 

their victims and critics except when the are forced to do 

so" (p. 199) . 

Scanlon (1988) took a different viewpoint, however, when 

he spoke of the "relationship of academic freedom to the 

values underlying the first amendment...the extent to which 

the "marketplace model" of the first amendment supports a 

legal argument that permits institutions of higher learning 

and their faculties not only to entertain politically 

controversial ideas, but also to demand special protection 

from the courts" (p. 1484). 

Scanlon's special concern is the McCarran-Walter Act, a 

Cold War piece of legislation with an ideological basis—to 
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not permit communist speakers to appear in American forumns 

(1987, p. 5). "Over the past thirty-five years, the 

government frequently has used such legislation to bar 

foreigners from lecturing, teaching, and conducting research 

in the United States" (p. 1485). 

Scanlon related that Searle (1972) had argued for a 

special theory of academic freedom, which, according to 

Scanlon, defines professors as an aristocracy. Scanlon 

believes that some concept of a special theory is needed to 

permit professors and students access to controversial 

speakers, who nonetheless, have important things to say. 

Scanlon recalled that the act had been previously 

referred to as the "Iron Curtain of the West" in French 

literature. "Thus, the McCarran-Walter Act still poses entry 

problems for various foreign academics and journalists," 

according to Caute (1978, p. 252). In fact, Scanlon also 

related that the Reagan administration used the McCarran-

W^lter Act to bar not only aliens but to actually deport 

them—the first time that idea had been used. 

These two concepts, the desire of students and faculty 

to invite speakers with ideological messages and the desire 

of the government and possibly college administrators to bar 

them, are two ends of the same problem. A strong academic 

freedom base has not developed but there are cases that 

illustrate the present situation. 
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Karst (1975) has claimed that equality is a central 

principle of the First Amendment. In making that claim he 

cited a case that has an impact on state supported 

institutions inviting speakers to address part of the 

institution. In this instance it was a police force and in 

the case Mosley v. Police Department (1970), the decision 

indicated that time, manner and place restrictions should be 

kept to a minimum and that the government does not have the 

power to determine which messages shall be heard. This case 

illustrated that a university group may have controversial 

speakers on campus. 

In F.gan v. Moore (1962), however, the administration won 

a case where an outside speaker was advocating communism. 

The decision from the New York Superior Court included these 

statements: 

The argument has never been advanced, nevertheless, 

in extenuation, that the undefined phrase "academic 

freedom" is justification for students to invite, and, 

faculty and trustees to approve, a speaker to use the 

University's facilities to expound the doctrine of a 

subversive organization.... There is no involvement of 

the survival of the freedoms of the First Amendment of 

the Constitution of the United States, namely freedom of 

speech, press and assembly...We should be mindful that 

the freedoms are dependent on the survival of 
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constitutional government and that...to survive it must 

have the power to protect itself. 

In another case, People v. Sprowal (1966) a man lost a 

case in which he had distributed literature on a sidewalk 

near a school. The majority decision in the New York 

Superior Court included the statement that no prior restraint 

was involved, that it was simply a loitering case. In a 

dissent, an opinion was forwarded asking if loitering is more 

important than free speech as a concern. 

Finally, in the case Kleindienst v. Mandel (1972), the 

United States Attorney General attempted to stop a Belgian 

journalist with Marxist ideology from entering the United 

States to attend a conference at Stanford University. The 

Supreme Court refused to balance the executive powers of the 

federal government against the First Amendment. Justice 

Douglas dissented and wrote, "Thought control is not within 

the competence of any branch of government....We should 

assume that where propagation of ideas is permissible as 

being within our constitutional framework, the Congress did 

not undertake to make the Attorney General a censor." The 

concept of outside speakers addressing groups on college and 

university campuses is peripheral to academic freedom. The 

issue often seems to be the idea of an ideologically 

committed speaker addressing sympathetic followers rather 
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than a search for scholarly activity and thus the courts have 

not been sympathetic to those speakers. 



CHAPTER IV 

SUMMARY 

The largest obstacle to understanding academic freedom 

is in understanding how to define it. Metzger (1988, p. 

1265) emphasized that it is important to have a clear 

definition when he wrote that "freedoms are defended by the 

manner in which they are defined—by images in the heads of 

monitors and judges that identify the persons eligible for 

protection, the prima facie instances of infringement, and 

the standards of proof for assigning blame." 

Thp bureaucratic definition 

Metzger pointed out that there is a professional 

definition and a constitutional definition but that the 

"realization that academic freedom has been handed down to us 

in two distinguishable versions is...far from common" (1988, 

p. 1266). It appears from this study that under the 

"professional" definition two areas have appeared. The fxrst 

area is when the AAUP was formed and academic freedom was 

negotiated with college administrators. This area would the 

"bureaucratic" era. By the 1920s, the AAUP and the American 

Association of Colleges, a group headed largely by college 

presidents, were cooperating extensively and the 1940 

Statement reflects how many compromises were made (AAUP 

Archives: AAUP-AAC Conference Minutes). 

199 
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The early AAUP, of course, was elitist and aristocratic 

(Jones, 1959-60). It was formed to protect full professors 

and the rights that accrued were rights arranged in a 

hierarchical order. In 1918, ThP Nation Magazine 

editorialized that the AAUP had "accepted the premise that 

the university might impose greater restrictions of speech 

upon its members than the state imposed upon its citizens" 

(p. 255). For ThP Nation's editorial writer, this had meant 

that the college presidents became the spokesmen for higher 

education and that this "hands over the keys of the castle to 

the enemy" (p. 255). The bargain was struck over tenure and 

the hierarchical order was reinforced; only those with the 

best teaching qualifications, research accomplishments, and 

the approval of the administration, were given security. 

In the 1940 Statement, the AAUP had agreed to a 

principle that read in part that when the university teacher 

"speaks or writes as a citizen, he should be free from 

institutional censorship or discipline" (1940 Statement, p. 

4). But the reciprocal duty involved was that he should 

speak or write "responsibly" (p. 4). The first definition of 

academic freedom then, and one that is applied at various 

times yet today, is that it is the freedom to teach and do 

research freely but with the reciprocal concept of 

responsibility added. It was not a libertarian concept but 

one promoted by the social scientists comprising the economic 
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and sociology societies. Hofstadter and Metzger (1955) wrote 

that opinions did not have equal value under this system, 

that the method of discovering truth was that of open 

verification following certain rules and best understood by 

experts (Hofstadter & Metzger, 1955). Belief was tested 

publicly by experts., 

One half of the professors that formed the first AAUP 

committee in 1915 were alumni of German universities 

(Metzger, 1988, p. 1271). It is good to remember that 

freedom in a medieval university, which the German schools 

followed, was not individual but collective (Metzger, 1973). 

The AAUP, faced with the intrusion of the business community 

in such celebrated cases as Ross, Nearing and Ely (Hofstadter 

& Metzger, 1955), realized that to gain power, dealing with 

the college presidents was important—many of the wealthy 

donors simply believed they had the power to run a university 

as they saw fit and believed academic freedom was irrelevant. 

In fact, (AAUP, Interpretive Comments, 1970) the teaching of 

controversial material was not an accepted AAUP policy until 

the 1960s. The pressure exerted by university 

administrations and governing boards, backed by wealthy 

donors, was that powerful. 

The political definition 

The second part of the professional definition can be 

seen in the loyalty oaths that appeared in the First World 



202 

War and then reappeared in the Cold War. Those loyalty 

oaths, and the demands they made on college professors, 

constitute a "political" definition. Politicians dominated 

the academic agenda and professors had to acquiesce. In 

fact, the pressures of administrators and then of 

politicians, kept the AAUP from becoming a really strong 

organization. One of the major reasons that it did not 

become a "labor union" was that it would have been an immense 

struggle. Of course, the philosophy of the German—trained 

professors also worked against the union concept, and so did 

the internal structure of the AAUP. A union movement would 

have likely produced a democratic movement within the 

organization and that was not a goal. 

In the First World War, the Lusk Laws of New York state 

and other similar laws in other states (Beale, 1972) were the 

first great attempt to create a standard of loyalty and 

patriotism among teachers, and when applied to college 

teaching, tore at the central core of intellectual 

independence and free speech. Morris (1964) called it a time 

when those who believed education should be a form of 

indoctrination and those who believed in developing critical 

minds were at odds. The AAUP was troubled over the Lusk Laws 

and until New York Governor A1 Smith repealed them, adopted a 

two-pronged approach. First, during the war, it actually 

formed a war committee that actively backed the war (Curti, 
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1942). The AAUP Committee on Academic Freedom in Wartime 

also existed and believed that while it was necessary to 

preserve academic traditions it was more important to win the 

war. This was the first time the AAUP accepted the notion 

that greater restrictions of speech might be placed on a 

professor who was an expert. The cases of pro-German 

professors Munsterburg at Harvard and Schaper at the 

University of Minnesota helped put the AAUP on defensive. 

The second approach of the AAUP was to endorse classroom 

neutrality. Brubacher and Rudy (1968) claimed that a "long-

standing policy that the professor should not seek to win 

students to his point of view of controversial issues" (p. 

323) was reinforced. 

During the 1930s, while the AAUP-AAC pact was being 

debated, and then when it was published in 1940, the major 

case of political interference in the classroom came when an 

Episcopal bishop in New York City complained about the 

ideological and nonreligious leanings of philosopher-

mathematician Bertrand Russell. Maclver (1955) wrote that a 

New York judge ruled that Russell had not been tested by 

competitive exam and thus could not teach at City College. A 

bishop complained and a judge issued an order based on 

prejudice. The anti-communist feelings in America were 

already evident in the 1930s and after World War II, really 

came to the forefront. 
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The Cold War produced anti-communist movements that 

escalated on many fronts and in the academic area settled 

into some major legal cases. Although it was not illegal to 

be a member of the communist party as a resident of 

California, the University of California trustees instituted 

a loyalty oath that was backed in the courts (Tolman v. 

nndftrhill. 1952). Thirty-nine professors would not sign the 

oath and lost their jobs even though the oath was eventually 

overturned at the California Supreme Court level. Richards 

(1987) wrote that at the least professors faced social 

ostracism for simply believing in free speech and insisting 

on their right to practice it. Earl McGrath, (1954) then 

president of a university and later president of the United 

States Commission on Education, declared that communists were 

ineligible for membership in the academic community because 

they had an obligation to their party first and thus were not 

neutral. 

Scanlan (1987) said that academic freedom restrictions 

also applied to foreign speakers invited to the campus. The 

McCarran-Walter Act of 1952 allowed the government to control 

the entry of speakers to the United States. Scanlan stated 

that President Reagan utilized the act again during his 

administration. In the 1950s, Caute (1978) listed several 

potential speakers from France in the 1950s who were barred 

from entering the United States under the McCarran-Walter Act 



205 

and quoted a French writer as referring to the act as the 

"Iron Curtain of the West" (p. 252). 

Professors suffered from political interference greatly 

during the Cold War. Schrecker (1986) and Holmes (1989) have 

studied how various professors lost jobs under pressure from 

state and federal boards convened to study communist 

influence on campuses. The federal groups included the Dies 

Committee in 1938, which examined communist influence on 

campuses prior to the war for Army intelligence, and the 

Jenner Committee of the 1950s, which worked for the FBI. 

There were others, too. 

But out of the political dominance of the academic world 

in the early Cold War came the first movement of the legal 

definition of academic freedom, too, and that was the silver 

lining in the era. By 1959, according to Brubacher and Rudy 

(1968), all nine justices on the Supreme Court recognized 

academic freedom as a right. 

The legal era of academic freedom 

The first cases—Adler v. Board of Education (1952), 

Wieman V. Updegraff (1952), Sweezy v. New Hampshire (1957), 

Barenblatt v. United States (1959)—were all United States 

Supreme Court cases in which a teacher was challenged to 

prove his orthodoxy and loyalty in the face of an enemy, 

communism. The only answer professors faced with losing their 

positions had was to try and find salvation in the courts. 
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Thus, the political area of professional academic freedom 

became the entry point for the legal area. 

Alexis De Tocqueville, in his book on America published 

first in 1835, claimed that because of the pluralistic, 

republican and democratic nature of the United States, every 

major question would ultimately become a legal question 

(Heffner, 1956) . Academic freedom certainly seems to have 

followed that logic; professors, even high school teachers, 

search quickly for lawyers when denied promotions or lose 

their positions. Since the 1950s, lawsuits in the academic 

profession have become much more common and there is a 

growing body of legal cases in which to formulate laws. Of 

several different legal areas in which academic freedom has 

been litigated, including contract law and public employment 

law, the First Amendment area is the most important. Machlup 

(1955) reasoned that this is because that similar to a 

journalist or a lawyer, a professor depends on free speech to 

make a living. The definition that is the most important 

today then, is the legal definition and professors, 

administrators, lawyers, and legal scholars are all sifting 

through the cases that appear, waiting for an advanced and 

coherent body of case law to emerge; yet, despite many cases, 

it cannot clearly be stated that academic freedom is clearly 

separate from free speech, nor can it be accurately stated 

that academic freedom is a subset of free speech. Instead, 
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current law indicates that under most circumstances they are 

related in academic cases but they are not equal or the same. 

This means that the legal definition of academic freedom is 

in a fluid state, and that different groups, the AAUP for 

instance, could exert influence on legal decision-makers. 

The First Academic Freedom Cases 

The Feinberg Law of New York was challenged in court in 

1951 by several teachers and in the Adler v. Board of 

Education(1952) decision the United States Supreme Court 

upheld the law. The law allowed the state to fire anyone who 

was a member of a subversive group and not signing an oath 

was admission of guilt. The political pressure on teachers 

was finally so great that they went to the courts for relief. 

The most significant part of the decision was the dissenting 

opinion penned by Justice Douglas. While the majority 

opinion gave the school authorities the right to screen 

applicants and employees, Justice Douglas joined academic 

freedom and free speech into his opinion and claimed everyone 

is guaranteed free speech and that teachers need it and 

academic freedom. He reasoned that without First Amendment 

and academic freedom safeguards, only standardized thought 

would be produced. 

In Wieman v. Updearaff (1952), the majority of the 

Supreme Court found that an Oklahoma oath violated the due 

process clause of the Fourteenth Amendment. Although the 
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high court ignored academic freedom, Justice Frankfurter, 

writing for the majority, called teachers the "priests of our 

democracy" and said they must be free to study in order to 

extend the boundaries of knowledge. He also mentioned the 

freedoms in the First Amendment and emphasized that teachers 

needed them, too. It is important to remember, however, that 

free speech was not the deciding factor in the case; the due 

process procedures guaranteed citizens accused of violating a 

law were the main issue. 

By 1957, in the Sweezy v. New Hampshire case, the 

Supreme Court accepted academic freedom in a majority 

opinion. The Court emphasized that Sweezy, despite being a 

socialist, had the right to political expression, even in a 

college classroom. With this case, the political control of 

academic freedom began to wane. Justice Frankfurter wrote 

that "Political power must abstain from intrusion..." 

Frankfurter stressed the First Amendment in his argument but 

the decision was based on the much narrower circumstance of a 

state attorney general going beyond what the legislature had 

wanted rather than a free speech right or academic freedom 

ideal. 

In the Barenblatt v.United States (1959) case, the AAUP 

filed its first supportive amicus brief. The organization 

had considered filing in the Sweezy case but in its usual 

style of avoiding confrontation and continuing to stress 
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tradition and negotiations, it did not (Carr, 1959) . The 

Supreme Court upheld the Barenblatt conviction because he was 

a communist. Sweezy had been a socialist and the Court noted 

the difference. In the dissenting opinion, Justices Black 

and Douglas argued on First Amendment grounds that Barenblatt 

should be freed. They did not mention academic freedom. 

Three factors emerged from the first academic freedom 

cases in the 1950s. Each justice had recognized academic 

freedom but no majority opinion had connected the First 

Amendment and academic freedom and the AAUP got involved in 

the legal system. Then, in the 1960s and 1970s, the cases 

began to take on significant shapes. The first major case 

concerned conduct by a teacher in the classroom, and that has 

remained a strong part of academic freedom. 

The Second Wave of Cases 

The Supreme Court overturned the Adler decision of 1952 

in the Keyishian v. Board of Regents (1967) case. Justice 

Brennan emphasized how important academic freedom was in his 

opinion but the actual decision was based on the faculty 

members freedom of association being violated. Katz (1983) 

criticized that opinion later for not recognizing academic 

freedom as an independent right and for not combining it with 

academic freedom; she claimed that academic freedom became 

entrenched as a societal interest rather than an individual 

right in the Keyishian case. Justice Frankfurter had said 
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that a university has the freedom to decide who may teach and 

how they should teach; Katz believed that this reasoning gave 

the power of academic freedom to the institution not the 

individual. 

There a few other cases that back Katz's claim. In 

He-trick V. Martin (1973) a federal appeals court viewed the 

case as a dispute over teaching methods and ruled that 

teaching methods are not constitutionally protected speech 

and thus a university has a right to control those methods. 

In r.lark v. Holmes (1972) a federal circuit court did not 

believe academic freedom gave the teacher a license to teach 

at "variance with established curricular contents..." Katz 

claimed that "Judicial deference to the expertise of academic 

decisionmakers... is widespread" (1983, p. 862). 

Lines (1983) saw no fault with a university controlling 

classroom expression. She claimed that a professor has first 

amendment rights outside the classroom the same as any 

citizen but in the classroom "the teacher is obliged to meet 

the expectations of the job..." (p. 4). One of the major 

things the legal system has done to academic freedom is to 

not differentiate between university teachers and other 

levels of teachers. In the legal definition, the 

aristocratic nature of the AAUP has been challenged. 
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The Impact of Student Rights 

Students, too, have come to play a role in the legal 

definition of academic freedom. Diamond (1981, p. 528) 

explained that students need to be controlled by school 

authorities. One of the major differences between German 

universities with their adult student populations and 

American universities of the Nineteenth Century with their 

much younger populations, which drew professors into 

administrative roles, (Hofstadter & Metzger, 1955) became 

part of American law when academic freedom cases became 

common. In fact, a major high school case, Tinker v. Pes 

Moines Independent School District (1969) extended academic 

freedom to students. Hofstadter and Metzger (1955) had 

explained that the AAUP had ignored student rights because of 

the age factor and because it was difficult enough to 

campaign for faculty rights. Over the years other writers 

(Beale, 1974; Hook, 1971/ Van Den Haag, 1964) had mentioned 

that no national group had ever taken student academic rights 

seriously. When the United States Supreme Court ruled that 

students have a right to certain forms of speech—in this 

instance silent protest—in the classroom, it was new law. 

Van Alstyne (1975) discovered that treating academic freedom 

as a subset of First Amendment law could produce results that 

college professors were not anxious to have. Yudof (1988) 

has also warned that professors must continue to see 
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themselves as part of the academic package involved with both 

teaching and administration as the NLRB v.Yeshiva (1978) case 

had pointed out. Yudof jested that maintenance workers could 

claim the same rights as professors if employed by a 

university if academic freedom is simply free speech. The 

danger of extending academic freedom into the First Amendment 

is greatest here; the courts will likely not recognize a 

difference between university workers. The hierarchical 

structure of academia the AAUP had helped maintain, and in 

fact had emphasized, could disappear. At least two writers 

(Katz, 1983; Murphy, 1964) have discovered that professors at 

public institutions are not treated much differently from any 

other public employees in legal cases. Katz (1983) believes 

that for a professor to win a case involving academic freedom 

a First Amendment right must be present in most cases and 

that means that the case simply becomes a free speech case. 

In effect, it means that professors are not protected by 

academic freedom but only by whatever university procedures 

are available and by normal free speech law. The professor 

cannot claim an academic freedom right to teach totally free 

from university guidelines. In the legal definition of 

academic freedom emerging, it does not exist. Academic 

freedom in the classroom is a university right, not an 

individual right. 
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The Professor as Citizen 

Outside the classroom, the teacher has more freedom to 

speak as she wishes to do. But here the old agreement 

between the AAUP and the AAC exemplified in the 1940 

Statement in which a professor is admonished to remember he 

is a learned person and must speak with higher standards 

still has impact. College professors—because of their 

acceptance of the reciprocal rights entailed with their 

positions outlined in the 1940 Statement—have more 

responsibility than the ordinary citizen (Finkin, 1988; Katz, 

1983; Van Alstyne, 1975). 

The standards for college teachers speaking outside the 

classroom come originally not from a concept of academic 

freedom but from public employee law. In 18 90 in the 

MacAuliffe v. Mayor case, the majority opinion included dicta 

which said policemen have a constitutional right to free 

speech but they do not have a constitutional right to be 

policemen. Fortunately, that position has been amended over 

the years but that case was the beginning of public employee 

legal cases. The case which is used as a precedent most in 

academic freedom is Pickering v. Board of Education (1968) in 

which a high school teacher criticized a school bond issue. 

The United States Supreme Court balanced Pickering's right to 

free speech against the authority of school officials and the 

court decided that if the speech interfered with the 
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teacher's duties or with the operation of the school then 

free speech would lose. Academic freedom was not the only 

issue, free speech versus public duty was another issue. 

In another case, Givhan y, Western Con soli dat-^d School 

District (1979), the Supreme Court protected a teacher's 

private complaints to a principal. But in Connick v, M r r . 

(1983), the court declared that an assistant district 

attorney's complaints to her superior were not protected 

because her private complaints were not about "matters of 

public concern." The case has impact on any school cases in 

which the teacher or professor is a public employee. Finkin 

(1988) has analyzed a case in which a visiting college 

professor at the University of North Carolina at Charlotte 

criticized the administration and was later denied a 

permanent appointment. He sued for violation of his first 

amendment rights but the case was dismissed because of a lack 

of first amendment rights, according to the North Carolina 

court. The professor's comments at a faculty meeting were of 

a private concern; he was criticizing administrative matters. 

Katz (1983) has written that to win a first amendment 

suit a professor must also have "procedural due process" (p. 

874). This means that a professor does not have the right to 

criticize internal school authority unless by state law, 

contract or custom, the school permits internal criticism. 

The concept of academic due process is not the same thing as 
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legal due process but it is related and has been a custom 

among many universities at least since the 1940 Statement 

(Emerson, 1971; Finkin, 1983). A private religious school, 

for instance, may not allow teachers to criticize 

administrative decisions; all criticism would be from 

administrators, governing boards, and accrediting agencies. 

This custom is more in line with traditional employment 

practices and a university following it would not be 

permitting academic freedom. Katz has said that teachers can 

be fired by use of the "but for" clause (1983, p. 883). A 

teacher has free speech and would not be fired "but for" 

having violated a rule. If a school can show a reason other 

than a free speech "violation" for firing a teacher, it can 

do so even with a first amendment right present. 

In terms of speech outside the classroom then, being a 

teacher means nothing extra. If a school allows internal 

criticism, or if a state law guarantees a procedural due 

process, or if academic due process is a custom, then a 

teacher can apply that to his case. If none of those 

concepts are present, then academic freedom is not strong and 

the same laws that apply to any public employee, including 

Yudof's painters (1988), would be used. But there are times 

when teachers get an academic privilege by fiat or custom. 
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The Role of Research 

Originally, in the German system, academic freedom meant 

the freedom to teach and do research. Research is still a 

function of university professors, of course, but the concept 

of research being protected by academic freedom has not 

survived in the strongest sense of academic freedom. In the 

area of science it has been challenged the most. Committee A 

of the AAUP, the academic freedom committee, wrote in 1982 

that the federal government, with its insistence on 

controlling the flow of information, has weakened academic 

freedom (Academe, p. 18a). The National Academy of Sciences 

(NAS, 1982, p. 3) found that 37 percent of the articles in 

scholarly journals worldwide devoted to science were written 

by United States scientists but that government agencies such 

as the Central Intelligence Agency want to limit the 

information made available on the world information systems. 

The Cold War, other ideological enemies, economic 

competitors, each are given as reasons for limiting 

information flow. Also, a private company giving a professor 

money to do research often does not want the information made 

public to the benefit of its competitors (O'Neil, 1983) . 

Money comes with strings attached. Professors face a dilemma 

in the modern world that was not envisioned when the first 

steps toward academic freedom were made. Then the main 

conflicts were between pure research in the German style and 
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applied research as demanded by American business by the turn 

of the century (Hofstadter & Metzger, 1955). 

In legal terms, academic research has two main concepts 

that have been presented. O'Neil (1983) believes that 

research should be protected in much the same way journalists 

are protected by "shield laws." For the journalist the 

shield law means he does not have to reveal the source of his 

information. For the researcher, he would not have to be 

silent about what he did find. 

The other legal theory has been promoted by Bork 

(Delgado & Millen, 1978). Under this theory of the First 

Amendment only expressly political speech is protected and 

that would mean science would get included with Bork's main 

target, pornography, as an item that could be controlled by 

statutory laws. The relationship of research to academic 

freedom is being undermined by the inclusion of non-college 

teachers, where research is not a main function of their 

work, and by federal government and business interference 

with the free flow of information. 

Conclnsi on 

Metzger wrote that how academic freedom is defined is 

one of the main starting points in making it work as a 

strategy. In looking closely at academic freedom, it appears 

that there are weaknesses in the various applications of the 

legal definition. If academic freedom would be equated as 
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identical to the First Amendment, it would make all employees 

of a university equal and would destroy the order and 

hierarchical structure that the AAUP has fought for since 

1915. 

W.P. Metzger (personal communication, Oct. 24, 1989) 

said, "Most academics believe academic freedom is good but 

they do not give much thought to its boundaries. They don't 

think of how it has to work and are unsure of where 

unprofessional speech, such as speech that could be legally 

punished as libel, for instance, begins. They just want it 

to work for them, sine qua nnn " 

The courts have not been willing to create academic 

freedom as a separate right. Van Alstyne (1975) has argued 

that free speech rights and academic freedom should be in 

different constitutional frames. But Katz (1983) has pointed 

out that creating academic freedom as a constitutional right 

would not guarantee individual rights; instead, she claims 

that whenever the courts emphasize academic freedom it is an 

institutional freedom. In the Barenhlatt v. United Stat-e.g 

case (1959) and in the Strastnv v. Board of Trustees case 

(1982), the freedom of the university to choose curriculum 

and teaching methods was emphasized. 

Several writers (Delgado & Millen, 1978; Finkin, 1983; 

Katz, 1983; Van Alstyne, 1975) ) have also shown that academic 

freedom is seldom the reason for a court's final decision. 
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Instead, academic freedom is used as a justification within a 

decision to strengthen it. The same can be said of using 

academic freedom as a subset of First Amendment freedoms. 

When academic freedom is combined with academic due process, 

a state law, or the Fourteenth Amendment, then a professor 

can win a suit. But without some sort of other legal 

redress, academic freedom is often just used as dicta. 

The current status of academic freedom in the United 

States then is a sort of academic limbo. The traditional 

professional definitions are used internally within the 

university structure but do not carry real weight* legally, 

and the courts have not made academic freedom a strong and 

clearly focused legal right. 



CHAPTER V 

IMPLICATIONS 

The AAUP was formed on the principle of hierarchical 

structure and its aim was to protect academic freedom as an 

earned right. Over the years, because of the predominance of 

cases that dealt with the individual freedom of a particular 

professor, a great many of the academic incidents were 

focused on the rights of professors to speak their minds 

without recriminations. 

The AAUP, however, was run for many years by Ralph 

Himstead. He began his term as general secretary in 1935 and 

remained in that post until his death in 1955. Holmes (1988) 

maintains that Himstead was ineffective from about 1945 

onward, focusing his talent in building up strong faculty 

ties to academic government but not focusing on the freedom 

of the individual professor. Carr (1959) related that on the 

day the Sweezy V. (1957) was released by the 

United States Supreme Court, the AAUP was beginning its 

national convention, with no official statement on the case. 

It was not until the Barenblatt v. United States case in 1959 

that the AAUP filed its first amicus brief. 

The AAUP1s reluctance to deal with legal issues forced 

professors to look elsewhere for rights. Thus, when the words 

academic freedom were used in a court opinion, they were the 
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words of a judge or justice, and they were not part of a 

comprehensive plan by professors nationwide, through the 

AAUP, to speak as one voice. 

Van Alstyne (1975) warned that merging free speech and 

academic freedom together would blur the lines of academic 

freedom and make the idea fall under the general notion of 

civil rights. In fact, that is what has basically happened 

and as a result, academic freedom is not a powerful concept 

today. 

Metzger (1988) has pointed out that "the bar and bench 

worked out a theory of academic freedom with apparently 

little assistance from the lectern and the lab" (p. 1295) . 

This has meant the ascendancy of the "public schoolteacher, 

the heretofore uninherited whom at last the law makes rich" 

(Metzger, 1988, p. 1295). Essentially, academic freedom has 

become a phrase tied to "teaching freedom" and has lost its 

first definition as a sanction for professors to do research, 

teach and publish without recrimination. That is why, along 

with the intrusion of government and private enterprise 

money, that university research is not protected well today. 

To overcome that deficit, O'Neil (1983) has made a case for 

research being protected by shield laws which are primarily 

aimed at journalists. 

Justice Douglas, in the Griswald v. Connecticut case 

(1965) tried to tie freedoms into one neat calculus. He 
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mentioned the penumbras that emanated and protected such 

things as speech, teaching, assembly, and marital privacy. 

If Justice Douglas' opinion were to take hold, academic 

freedom would then become what many professors want it to be 

today: libertarianism, the right to say anything at any time. 

But the original issue was the right of informed and expert 

opinion balanced against responsibility, and there are only a 

minority speaking for that issue today. 

It appears that academic freedom will be alive as a term 

but it only has power as a concept in those universities 

where academic due process has become custom, and it only has 

power legally when it can be used to supplement some part of 

existing law. Of those parts of law, free speech is the most 

important, but only if academic free speech is guaranteed by 

custom or contract do normal employer-employee relationships 

get amended. In far too many instances, academic freedom is 

simply a hollow phrase today. 
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The six persons interviewed for this study were chosen 

for a particular expertise they could bring to it. There are 

many others who could offer expert opinions but these six are 

representative of different areas in the study of academic 

freedom and they represent major views in the domain. Each 

person interviewed, with the exception of Professor Muller, 

was asked questions from a core area of seven questions. A 

question was omitted if a person had already published in 

that area—a more complex or detailed question was used in 

those instances. The list of core questions follows. A brief 

biographical sketch of each person, along with a synopsis of 

the particular interview session, then follows the core 

questions. The reason for including the particular person is 

also included in this section. 

The answers to the questions were used for two purposes. 

First, they were used to find new lines of information to 

pursue. Second, they were used to provide information in the 

study itself that was not immediately available in published 

research. 
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Questions 

1. How do free speech and academic freedom differ? 

2. Has there been a blurring of the lines between 

academic freedom and freedom of speech? 

3. Are there parts of free speech laws that should 

extend to academic freedom laws? 

4. When confronted with an academic freedom question, 

should a court balance it against free speech or 

academic administrative policies or some combination 

of the two? 

5. Are academic freedom laws a subset of free speech 

laws? 

6. Is academic freedom special and unique? Does it 

have certain proscribed rights? Are there certain 

obligations attached? 

7. Should there be a difference between classroom 

speech and speech in the world outside the 

classroom? 
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Abraham,—Henry .T. f is the James Hart Professor of 

Government and Foreign Affairs at the University of Virginia. 

He has written over a dozen books and numerous articles on 

civil rights, civil liberties and on the judiciary. 

Professor Abraham is not specifically an expert on academic 

freedom but he is one of the foremost experts on the United 

States Supreme Court and its opinions and was chosen for that 

reason. He was interviewed on April 17, 198 9 while speaking 

at the J.M. Dawson Institute for Church-State Studies at 

Baylor University. 

Professor Abraham contributed three main ideas to the 

study: the concept of the AAUP as a guild; the idea that 

academic freedom has "retrogressed in recent years," and the 

concept of the "carry over" factor, which means that "a 

dissenting opinion in a Supreme Court decision could have 

later power." 
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Finkin#—Matthew.frjf, r is a Professor of Law at the 

University of Illinois. Professor Finkin has held various 

titles with the American Association of University Professors 

and is currently the chairman of Committee A on Academic 

Freedom and Tenure. His current position is the most 

powerful one in the organization in relation to academic 

freedom. Professor Finkin was chosen for his continuing 

dedication to academic freedom and to the AAUP. He was 

interviewed by telephone on June 12, 1989. 

When asked about the contemporary situation of academic 

freedom, Professor Finkin said it was "widely accepted in 

mainstream colleges with the exception of the singular drift 

toward fundamentalism in some Roman Catholic and Protestant 

private schools." He also said that the "principle of the 

separation of academic freedom and free speech is a 

kaleidoscope that when turned one way you see one thing and 

when turned another you see another." He said that where 

academic freedom and free speech "coincide fine but where 

they do not keep them separated." 

Professor Finkin willingly listed several sources to 

search for relevant information, including the University of 

Texas Law School symposium on academic freedom in 1988. 
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EaiLZj—Katherine D.r is a Professor of Law at the Albany 

School of Law of Union University. Professor Katz was chosen 

because she is a critic of how the courts view academic 

freedom cases. She was a major contributor to a University of 

California Davis symposium on academic freedom and the courts 

in 1983. She is also critical of the AAUP. She was 

interviewed by telephone on June 19, 1989. 

Professor Katz claimed that courts have too much 

"respect for institutions and because they do not view it 

within their competence are reluctant to rule on academic 

freedom." She also suggested to look at how "employer 

relations and legislative meddling, which comes from a fear 

of campuses," have played a part in defining academic 

freedom. 

Professor Katz also contributed by pointing out that 

Justice Powell has been the strongest supporter of academic 

freedom on the Supreme Court in recent years and of how the 

Bakke and Tinker cases were important. She said that the 

Bakke decision was a key to understanding how the courts "are 

chipping away at academic freedom." 
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Margerison,—Kenneth r is a Professor of History at 

Southwest Texas State University and is President of the 

Texas Faculty Association, which is affiliated with the Texas 

State Teachers Association and with the National Education 

Association. A former AAUP member and state official, 

Professor Margerison is critical of some of the AAUP 

policies. Professor Margerison was chosen because of his 

affiliation with faculty unionism and his experience with the 

AAUP. He was interviewed on Oct. 23, 1989. 

Professor Margerison was valuable because he pointed out 

how little legal protection the AAUP provides in academic 

freedom cases. He claimed it will file amicus briefs but 

will not defend a person in court or provide financing. He 

also claimed that the AAUP was not interested in two-year 

schools and faculty unionism grew out of them because of 

their closer connection to the high schools and their history 

of unionism. 
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Metzcrer, Walter P.. is a Professor of History at 

Columbia University. He is co-author with Richard Hofstadter 

of The Development of Academic Freedom in the United States 

(1955). That book was developed for the Columbia Project, a 

study of academic freedom in the early 1950s. Metzger was 

chosen because he is the foremost expert on the history of 

academic freedom. In fact, the May-June 1989 issue of Academe 

lists him as the AAUP historian. He has published many 

articles on academic freedom. His latest was in 1988, when 

he published an article in the Texas Law Review which updated 

his 1955 book with the legal challenges that have taken place 

since then. 

Professor Metzger was asked two questions beyond the 

core questions. First, he was asked if the professoriate 

still is satisfied with the 1940 Statement of Principles 
\ 

definition. He replied that was a "hard one because there 

are 800,000 souls in the AAUP and it is hard to generalize. 

Most academics think it is good but there is not much thought 

given to boundaries anymore. For instance, what is 

unprofessional speech? Also, the AAUP is much more political 

now because administrations are much less cooperative." 

Second, he was asked if the role of the AAUP had 

changed. "It is less than it was in the late x60s and "70s," 

he replied. "It no longer has a monopoly and the law has 
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entered into the picture but it is marvelously more important 

than it was in the 1950s. The AAUP does more than meets the 

naked eye. It gives advice and it a repository of 

information. Without it, academic freedom would be one big 

jumble." 

Professor Metzger's comments were specifically useful as 

a check on the research that had been done. 
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Muller, Johan Baptist, is the Professor of Political 

Science at the University of Stuttgart in West Germany. His 

expertise is the history of political ideas. His connection 

with academic freedom is in studying how it was a political 

tool throughout German history. He related that his study 

of political liberalism showed how it came out of Christian 

theology in twelvth-century Bonn and that academic freedom 

was tied to it by liberal Catholics, who extended liberalism 

to the universities. 

Professor Muller has been a victim of the changes in 

German academic freedom, which took place early in this 

century and have remained in effect. During an interview on 

Oct. 4, 1989, he highlighted how academic appointments in 

Germany are now politically driven. 

The questions asked Professor Muller deviated from the 

core questions because he was asked to fill in areas on the 

origins of academic freedom and of how the early German 

connection has now disappeared. 

Professor Muller appeared at Baylor University for one 

week as a visiting professor and as a speaker at the Heinz 

Koeppler Institute, which is devoted to the study of the 

interaction of foreign and domestic affairs. 
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