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Legislation, court decisions, and the changing political 

and social climate provide evidence of the importance of the 

outcomes of EEO litigation involving challenged selection 

procedures for transfer, training and development, and pro-

motion. These selection procedures are being challenged by 

more informed employees and, in many cases, result in costly 

litigation. Thus, organizations must be aware of the con-

tinuing developments in employment law especially as found 

in court decisions and related legislation. 

This study investigates judicial and EEOC decisions in 

discrimination cases to provide answers to these questions: 

Are organizations aware of the outcomes of EEO litigation 

involving challenged selection procedures for transfer, 

training and development, and promotion? Are organizations 

aware of what constitutes a discriminatory practice in the 

selection of employees for transfer, training and development, 

and promotion? Does management recognize and follow nondis-

criminatory procedures in selecting personnel for transfer, 

training and development, and promotion? 



The purposes of the study are 

1. To analyze outcomes of EEO litigation involving 
challenged selection procedures for transfer, 
training and development, and promotion; 

2. To develop a model set of guidelines to aid 
organizations in developing nondiscriminatory 
procedures for use in selecting employees for 
transfer, training and development, and promotion. 

This study concludes that many employers are aware of 

the outcomes of EEO litigation involving challenged selection 

procedures for transfer, training and development, and promo-

tion. Many employers are also aware of what constitutes a 

discriminatory practice in the selection of employees for some 

employment advantage. However, management does not always 

recognize and follow nondiscriminatory procedures when 

selecting employees for transfer, training and development, 

and promotion. The number of cases in which selection pro-

cedures were found discriminatory supports this conclusion. 
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CHAPTER I 

INTRODUCTION 

Discrimination against employees was once an acceptable 

practice among employers in the United States. Historically 

an employer was free to establish the terms and conditions 

of employment, and could discriminate against employees in 

making employment decisions for whatever reason chosen. Even 

labor unions could select and terminate members as they saw 

fit (12, p. 4). 

Even though legislation relating to discrimination in 

employment can be traced back to the 18 00s with the passage 

of the Civil Rights Acts of 1866 and 1871 and constitutional 

amendments, the advent of federal and state fair employment 

practice statutes and executive orders is relatively recent 

(10, p. 671). 

Limitations on employers' freedom of unilateral action 

in employment decisions came first with the Railway Labor 

Act of 1926 and the National Labor Relations Act of 1935. 

These acts were designed to prohibit employers from discrim-

inating against employees or applicants for employment 

because of their union membership or organizational activ-

ities (12, p. 4). 

During the 1940s, the courts and National Labor 

Relations Board began to impose remedies for blatant racial 



discrimination by unions certified as exclusive represent-

atives of employees within a unit. These remedies included 

refusal to certify unions that excluded persons on the basis 

of race or national origin, decertification of the union as 

the exclusive representative of the unit, and processing an 

unfair labor practice against the union (12, p. 31). 

The standard for a finding of discrimination under these 

acts is a stringent one in that the employee has to show that 

the union had intended to discriminate, not just that its 

rules had a discriminatory impact. Even so, these acts do 

have an advantage over other legislation in that individuals 

who believe they are being unfairly represented can complain 

directly to the National Labor Relations Board which will 

then prosecute the case. Since the Board has a small backlog 

of cases, relief under these acts is likely to be more prompt 

than if the complaint were filed with the Equal Employment 

Opportunity Commission (EEOC) (1, p. 193). 

Prior to 1960, little attention was given to the impact 

that personnel policies had on employees insofar as race or 

national origin, sex, religion, age, handicap, or other fac-

tors were concerned. Since 1960, however, a series of laws 

and executive orders have been passed with the result that 

fair employment laws now cover virtually every phase of 

employment from initial hiring to retirement. These fair 

employment laws serve as the basis for the majority of. case 

law and administrative decisions in the area of 



discrimination against employees in selection for transfer, 

training and development, and promotion and are briefly 

discussed here. 

Executive Order 10925 was issued by President Kennedy 

in 1961. This order established the President's Committee 

on Equal Employment Opportunity and empowered the commission 

to terminate federal contracts of private firms that were 

not in compliance with the order. The order mandated that 

the contractor will take affirmative action to ensure 
that applicants are employed, and that employees are 
treated during their employment without regard to 
their race, creed, color, or national origin. Such 
action shall include but shall not be limited to the 
following: Upgrading, demotion, or transfer; recruit-
ment or recruitment advertising; layoff or termination; 
rates of pay or other compensation; and selection for 
training, including apprenticeship (11, p. 39). 

During the 1960s three additional executive orders were 

issued which are important for purposes of this study: (1) 

Executive Order 11246 which established the Office of Federal 

Contract Compliance (OFCC) to set policies and regulations 

governing discrimination in employment by federal contrac-

tors, (2) Executive Order 11375 which amended 11246 to 

include sex discrimination in employment, and (3) Executive 

Order 11478 which contains explicit provisions concerning 

nondiscrimination by the federal government (11, p. 40). 

These executive orders stipulated that 

(1) federal contractors may not discriminate on the 
basis of race, creed, color, sex, or national origin 
in hiring, promotion, pay, or training, and (2) th^t 
each federal contractor must institute an affirmative 



action program designed to integrate its labor force 
and to provide more jobs for minorities and women. An 
enterprise with a federal contract of $10,000 or more 
that fails to make a "good faith effort" to correct 
deficiencies in its utilization of minorities and women 
is subject to cancellation or suspension of all or part 
of its existing government contracts, as well as to 
disbarment from any future government contracts (1, 
p. 195) . 

The most prominent piece of EEO legislation became 

effective July 2, 1965. Section 703 of Title VII of the 

Civil Rights Act of 1964 specifically prohobits discrimina-

tion against any individual in any apprenticeship or training 

program. This section states, 

It shall be an unlawful employment practice for 
any employer, labor organization, or joint labor-
management committee controlling apprenticeship or 
other training or retraining including on-the-job 
training programs, to discriminate against any indi-
vidual because of his race, color, religion, sex or 
national origin in admission to, or employment in, 
any program established to provide apprenticeship or 
other training (7, p. 29). 

The Age Discrimination in Employment Act (ADEA), 

enacted in 1967, was designed to promote employment oppor-

tunities of persons between the ages of 40 and 70. The 1978 

amendments to the Act raised the permissible mandatory re-

tirement age from 65 to 70 for most private sector employees, 

and the upper age limit of 70 for the retirement of federal 

workers was removed. The amendments also forbid the in-

voluntary retirement of employees under a seniority system 

or employee benefits plan before age 70. The ADEA covers 

hiring, discharge, discriminatory treatment by labor unions, 

and retaliation against employees (9, p. 673). 



Congress passed the Equal Employment Opportunity Act in 

1972. This act amended Title VII of the 1964 Civil Rights 

Act to extend its coverage to federal, state, and local 

government workers as well as educational institutions. The 

act established the EEO Coordinating Council and gave the 

EEOC the power to bring civil actions directly to federal 

courts against violators in the private and public sectors 

(2, p. 67). 

The Vocational Rehabilitation Act of 1973 prohibits any 

employer who has entered into a contract with the federal 

government or into a subcontract with a federal contractor 

in excess of $2,500 from discriminating against the handi-

capped. Those federal contractors who employ 50 or more 

people and hold contracts with the federal government in 

excess of $50,000 must also adopt an affirmative action pro-

gram. Under this act, only qualified handicapped persons 

who are able to perform a job, or who can do so with only a 

reasonable accommodation by the employer, are protected from 

discriminatory acts (8, p. 328). 

In order to bring together all previous rules concerning 

equal employment opportunity and to achieve uniformity be-

tween the Federal Civil Service Commission, Equal Employment 

Opportunity Commission, Department of Justice, and the 

Department of Labor, New Uniform Guidelines were issued in 

1978. These guidelines apply to all employers, public and 

private, and specify general standards for the validation of 



selection tests. The guidelines apply to tests and other 

selection procedures which are used as a basis for employment 

decisions. Under the guidelines, employment decisions are 

defined as including but not limited to hiring, promotion, 

demotion, membership (for example in a labor organization), 

referral, and retention. Other selection decisions, such as 

selection for training, may also be considered as employment 

decisions if they lead to any of the decisions previously 

listed or to some other employment advantage (3, p. 38296). 

The fundamental principle underlying these guidelines 

is that personal policies which have an adverse impact on 

the employment opportunities of any race or national origin, 

color, religion, or sex are illegal under Title VII unless 

justified by business necessity. Normally this means val-

idation by demonstrating the relationship between the 

selection procedures and performance on the job (3, 

p. 38397). 

The Pregnancy Discrimination Act was signed into law on 

October 31, 1978. This act, also an amendment to the Civil 

Rights Act of 1964, specifies that sex discrimination in-

cludes (but is not limited to) discrimination on the basis 

of pregnancy, childbirth, or related conditions. The Preg-

nancy Discrimination Act affects only firms with fifteen or 

more full-time employees. Such firms are required to treat 

pregnancy and pregnancy-related illnesses on an equal basis 



with all other medical conditions and to maintain equality 

of benefits (9). 

In January, 1979, the EEOC issued its Affirmative Action 

Guidelines to encourage voluntary action to eliminate employ-

ment discrimination. Although these guidelines do not have 

the force of law, they are accorded great deference by the 

courts. Section 1608.3(c) focuses on personnel actions that 

relate to selection for training, development and promotion. 

Because of historic restrictions by employers, 
labor organizations and others, there are circumstances 
in which the available pool, particularly of qualified 
minorities and women, for employment or promotional 
opportunities is artificially limited. Employers, 
labor organizations, and other persons subject to Title 
VII may, and are encouraged to, take affirmative action 
in such circumstances, including, but not limited to, 
the following: (1) Training plans and programs includ-
ing on-the-job training, which emphasize providing 
minorities and women with the opportunity, skill, and 
experience necessary to perform the functions of 
skilled trades, crafts, or professions. . . . (4) Mod-
ification through collective bargaining where a labor 
organization represents employees, or unilaterally 
where one does not, of promotion and layoff procedures 
(4, p. 4427). 

The specific statutes discussed here do not include all 

laws which address various types of discrimination in employ-

ment, but they do include those statutes under which the 

majority of litigation has been filed challenging personnel 

practices used to select employees for transfer, training 

and development, and promotion. 

Since the passage of EEO legislation and related Exec-

utive Orders, many employers and labor organizations have 

changed or modified their employment practices to improve 
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employment opportunities for all employees regardless of 

race or national origin, sex, age, religion, handicap, or 

other factors. Much of this change has been due to mounting 

legal pressure on organizations to change long-existing 

employment practices that have traditionally discriminated 

against certain individuals. 

Statement of the Problem 

A preliminary search of the literature indicates that 

the outcomes of EEO litigation upon initial selection for 

employment (hiring) procedures has been well documented and 

researched. However, less attention has been devoted to the 

outcomes of EEO litigation relating to the selection of indi-

viduals for transfer, training and development, and promotion, 

Both private and public organizations have been slow to 

recognize that decisions involving selection of personnel 

for transfer, training and development, and promotion are 

considered by the courts to be employment decisions and, 

therefore, fall under the coverage of EEO legislation. In 

addition, trends have developed from litigation in this area 

that indicate a growing awareness of the laws by employees 

and a willingness on their part to bring lawsuits against 

their employers on the basis of discrimination in selecting 

individuals for transfer, training and development, and pro-

motion. As a result, many organizations find themselves 

faced with lawsuits claiming use of discriminatory personnel 

procedures. 



This study analyzes judicial and EEOC decisions to pro-

vide answers to these questions: Are organizations aware of 

the impact of EEO legislation upon selection procedures for 

transfer, training and development, and promotion? Are 

organizations aware of what constitutes a discriminatory 

practice in the selection of employees for transfer, train-

ing and development, and promotion? Does management 

recognize and follow nondiscriminatory procedures in select-

ing personnel for transfer, training and development, and 

promotion? 

Purposes 

The purposes of this study are 

1. To determine the impact of EEO litigation involving 

challenged selection procedures for transfer, training and 

development, and promotion; 

2. To develop a model set of guidelines to aid organ-

izations in developing nondiscriminatory procedures for use 

in selecting employees for transfer, training and develop-

ment, and promotion. 

Research Methodology 

This research study is based on literature, court cases, 

and EEOC decisions in which employees have challenged per-

sonnel procedures used to select employees for transfer, 

training and development, and promotion. An extensive 

search of the literature was made, including an examination 
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of dissertations, research studies, periodicals, indexes, 

books, and other secondary sources that might provide back-

ground information and insight into past and recent 

developments relating to discriminatory practices in the 

selection of employees for transfer, training and development, 

and promotion. 

The data for this study were obtained primarily from 

discrimination cases reported in Volumes 12 through 31 of 

Fair Employment Practices Cases covering the period Feb-

ruary 7, 1976, through June 4, 1983. This period of time 

was selected because of the increased enforcement of the 

legislation during this time frame; the development of a 

body of case law based upon earlier decisions; increased 

awareness by employees of the extent and nature of this 

legislation since its initial passage; and changing societal 

and managerial attitudes toward employment opportunities for 

all employees. 

For purposes of this study 391 fair employment practice 

court cases and EEOC decisions were examined. The decisions 

were reviewed according to the challenged selection proce-

dure and classified into the following categories: (1) 

written tests, (2) seniority systems, (3) training, expe-

rience, education or degree requirements, (4) performance 

appraisals/evaluations, and (5) other selection procedures. 

Within each category, the selection procedure was then an-

alyzed for its effect upon the race or national origin, sex. 
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religion, age, or handicap of employees. The decision in 

each case and the reasons for declaring the selection pro-

cedure as discriminatory or nondiscriminatory were recorded. 

The outcomes of these cases were then analyzed to 

determine the extent to which the challenged procedures 

were found to discriminate against employees on the basis 

of race or national origin, sex, religion, age, or handicap. 

The case analysis was also used to develop a model set 

of guidelines. In order for a selection procedure to be 

included in the guidelines, it must appear as a major factor 

in reaching the decision in a majority of cases analyzed 

within a particular category, or have been considered by the 

Supreme Court to be a major factor. 

This model set of guidelines can serve as the basis for 

organizations to review present post-employment selection 

procedures, to develop selection procedures that are in 

compliance with EEO legislation, and to serve as evidence of 

organizational commitment to broadening employment oppor-

tunities for all employees. 

Limitations 

This study is based on cases appearing in Volumes 12 

through 31 of Fair Employment Practice Cases from February 7, 

1976, through June 4, 198 3, concerning selection procedures 

for transfer, training and development, and promotion. The 

Bureau of National Affairs compiles these cases, and it is 

assumed that they are representative of all geographic 
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locations, industry types, occupational categories, and 

challenged sources of discrimination. 

Significance 

With the growing number of qualified people in the 

labor market from previously unrepresented groups growing 

rapidly, the pressure will increase for management to trans-

fer, train and develop, and promote these individuals. In 

fact, Eli Ginzberg sees this growth becoming so acute during 

the 1980s that "the only safe policy for employers to follow 

in the future is to consider everyone who is hired in any 

position to be in the pool of potential promotables" (6, 

p. 27). 

A number of factors add to the competition for jobs by 

those in the work force today. Over 50 per cent of American 

women are employed outside the home, and the number of women 

competing for managerial and professional positions is 

increasing. The number of blacks in professional occupations 

has increased significantly in the last decade, and employees 

are increasingly better educated. For example, in 1940 only 

one in twenty-two workers had a college degree; today one in 

four has a college degree (5, p. 62). 

With the passage of the Age Discrimination in Employment 

Act, older employees in the more attractive and higher-paying 

positions can remain on the job until age 70, causing even 

more competition for managerial and professional positions. 
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In other words, there are more educated people of all races, 

both sexes, and all ages who are qualified to compete for 

top-level jobs than ever before in our history (5, p. 63). 

It is expected that decisions related to selection for 

transfer, training and development, and promotion will 

become increasingly more important due to the increased 

competition for promotion from minorities and women. The 

number of older employees electing to remain in mid- and 

high-level positions will also increase the competition for 

these positions (5, p. 63). Since these employment decisions 

are considered by the courts to fall under the jurisdiction 

of EEO legislation, organizations will face increasing risk 

of legal challenge of the procedures they use to select 

employees for transfer, training and development, and 

promotion. 

Part of the significance of this study lies in the 

identification of sound practices to select employees for 

transfer, training and development, and promotion that will 

serve to benefit both employee and employer. Employees will 

have increased opportunities to be considered and selected 

for additonal job changes. Employers will be protected 

from charges of discrimination, will be able to identify 

qualified employees from a larger pool of employees, and 

will be making a firm commitment to the development of human 

resources within the organization. 
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Basic Assumptions 

1. Sufficient information for developing a model set 

of guidelines to assist organizations in the development of 

procedures to select employees for transfer, training and 

development, and promotion that comply with EEO legislation 

is available in the sources cited in the related literature. 

2. The cases analyzed are representative of all 

geographic locations, industry types, occupational cate-

gories, and challenged sources of discrimination; therefore, 

the findings and conclusions will be applicable to all 

employees and employers. 

3. The enforcement of EEO legislation may go through 

periods of intensified or slackened efforts depending upon 

political and social claimates; however, the commitment to 

increased employment opportunities for qualified individuals 

will remain. 

4. The number of women seeking full-time careers and 

nontraditional occupations, the number of qualified minor-

ities in the labor force, and the number of employees with a 

postsecondary education will continue to increase, resulting 

in intense competition for many positions. 

5. Employees are better informed of their rights and 

the legislation pertaining to employment practices than ever 

before. This is another reason for organizations to develop 

selection procedures that comply with existing legislation. 
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Organization of the Study 

This study is organized as follows: Chapter II presents 

a discussion of past and recent developments in the area of 

equal employment opportunity pertaining to post-hiring 

selection decisions as reported in related research studies. 

Chapter III considers the legal standards that have 

been developed and applied in employment discrimination 

cases. In Chapter IV court decisions are analyzed according 

to the challenged source of discrimination and the extent to 

which the challenged procedures were found to discriminate 

against employees on the basis of race or national origin, 

sex, religion, age, or handicap. Concluding remarks and 

recommendations for selection procedures that comply with 

EEO legislation are presented in Chapter V. 
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CHAPTER II 

REVIEW OF RELATED LITERATURE 

Extensive computer and manual searches of the literature 

reveal that little formal research has been done on the 

impact of EEO legislation on personnel decisions other than 

initial hiring and placement. An examination of the 

Comprehensive Dissertation Index from 1861 through 1981 dis-

closed that no doctoral dissertations have been published on 

the subject of the outcomes of EEO litigation in challenged 

selection procedures for transfer, training and development, 

and promotion. However, three studies were found that are 

related to this topic. 

The most recent study by Billy Middlebrook (1980) 

analyzed trends in middle management training and development 

between 1963 and 1979. In his analysis, Middlebrook 

addressed the question of whether federal legislation, such 

as the Civil Rights Act, has had any impact upon training 

and development programs. Of the 101 companies responding, 

16 indicated that federal legislation did have a significant 

impact upon their middle management training and development 

program planning and implementation. Respondents also indi-

cated that because of federal legislation, requirements are 

greater in the areas of accountability and presentation of 

18 
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special programs such as pre-management courses and awareness 

courses for females and minorities (5, p. 178). 

Participating organizations were also asked to comment 

on the techniques used to select personnel for training and 

development. Seventy-eight per cent of those responding 

indicated that the most frequent selection process included 

one in which the immediate supervisors and management selec-

tion teams would determine who would attend training and 

development programs. Respondents also indicated use of 

performance appraisals, promotability, and test scores to 

help in the decision-making process (5, p. 159). 

The purpose of a study by William Lawrence (1980) was 

to identify opinions held by white-collar workers toward 

federal laws which prohibit sex discrimination in employment 

and toward some of the organizational effects arising there-

from. Lawrence felt these opinions were important as 

indicators of organizational and social problems which could 

develop as the laws were enforced. The four major areas of 

inquiry were 

1. Whether or not the enlargement of the federal 

government's role, from a legal standpoint, in eliminating 

sex-based employment discrimination is favored; 

2. Whether or not discriminatory practices are favored 

if legal; 
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3. Whether or not certain employment situations, which 

heretofore have not typically involved both sexes, are 

favored; and 

4. Whether or not certain affirmative action practices 

and requirements, and the quota concept upon which many are 

frequently based, are favored (4, p. 1171). 

The study concluded that workplace sex discrimination 

is not supported, and it inferred that federal efforts to 

eliminate sex discrimination in employment are supported; 

however, federal affirmative action activities as set forth 

in the study were not supported (4, p. 1712). 

In 1962, Garda Bowman studied the basic assumption that 

the image of a promotable person in the minds of management 

both reflects and reinforces promotion practices within the 

organization. Three-fourths of the respondents believed 

that being male, under 45, white, and born on the United 

States mainland helped one's chances of promotion but also 

believed that race and nationality should be irrelevant. 

Most of the respondents viewed lack of promotional oppor-

tunity because of age or sex as justifiable but saw religious 

and class bias as inoperative except at top levels of manage-

ment and in subtle forms (2, p. 1438). This study is 

important to note here because it is indicative of attitudes 

and practices prior to passage of the Civil Rights Act of 

1964 and provides some comparison with attitudes and prac-

tices in the mid-1980s. 
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Dale L. Hiestand of the Institute of Labor and 

Industrial Relations at the University of Michigan has con-

ducted considerable research in the area of discrimination 

in employment and has published his comments regarding 

employment discrimination research in a book entitled 

Employment; An Appraisal of the Research. Hiestand sug-

gests that high priority should be given to researching the 

possible discriminatory effects of existing systems of 

recruitment, selection, assignment, training, and promotion 

(3, p. 51). 

In discussing the impact of federal legislation on job 

segregation, Elizabeth McTaggart Almquist, a sociologist, 

states that federal legislation curbs the most blatant forms 

of discrimination because employers are aware of the pen-

alties for discrimination. They may be worried about losing 

federal contracts or being faced with a discrimination suit 

in federal court. This fear leads them to make an effort to 

obey the law (1, p. 200). 

Almquist notes that federal legislation also affects 

job segregation because it requires affirmative action to 

remedy past discrimination. The law encourages employers to 

take steps that will help minorities and women who are gen-

erally qualified to acquire the specific necessary training. 

Almquist also points out that federal legislation as it is 

interpreted by the courts and enforced by regulatory 
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agencies has the potential for significantly improving the 

status of minority groups in the labor force (1, 

pp. 204-205). 

These studies and current literature suggest the need 

for management to review present post-employment selection 

procedures for their effectiveness to develop selection 

procedures for transfer, training and development, and pro-

motion that comply with EEO legislation. 
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CHAPTER III 

JUDICIAL STANDARDS IN EMPLOYMENT 

DISCRIMINATION CASES 

After over a decade of interpretation and application 

of EEO legislation, a body of case law has evolved in the 

field of employment discrimination. This body of law in-

cludes standards for order and allocation of proof of 

employment discrimination, and the time limits for bringing 

a claim of discrimination in employment. 

Order and Allocation of Proof 

The typical employment discrimination case will pass 

through three stages of proof before the plaintiff will pre-

vail: establishment of the prima facie case of 

discrimination; the employer's rebuttal of the presumption 

of discrimination; and the plaintiff's demonstration that 

the explanation offered by the employer is a mere pretext 

for discrimination (28, p. 904). 

Not every successful case will conform strictly to this 

pattern, however. In some cases, the evidence used by the 

plaintiff to establish a prima facie case is so strong that 

it is sufficient to convince the court that any explanation 

offered by the employer is pretextual (36, p. 761). In 

other cases, if the employer remains silent in the face of 
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a prima facie case, the court may enter judgment based only 

upon the plaintiff's proof (39, p. 1128). 

A prima facie case of employment discrimination is one 

in which the plaintiff 

must demonstrate at least that his rejection did not 
result from the two most common legitimate reasons on 
which an employer might rely to reject a job appli-
cant: an absolute or relative lack of qualifications 
or the absence of a vacancy in the job sought (17, 
p. 1528). 

The Supreme Court has held that although the establish-

ment of a prima facie case is not the equivalent of an 

actual finding of descrimination, it is proof of actions 

taken by the employer that raise an inference of discrim-

ination. The prima facie case is based on the presumption 

that "these acts, if otherwise unexplained, are more likely 

than not based on the consideration of impermissible factors" 

(12, p. 1066). Establishment of the prima facie case thus 

creates a presumption that the employer unlawfully discrim-

inated against the employee. 

Decisions of the Supreme Court have greatly clarified 

the legal tests employed in determining whether or not a 

prima facie case of employment discrimination has been 

established. The Court has recognized two separate theories 

under which employees may establish a prima facie case under 

Title VII of the Civil Rights Act of 1964: disparate treat-

ment and disparate impact. The specific requirements for 

proof of discrimination differ in each case. 
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Requirements for Proof of a Prima Facie Case 
of Disparate Treatment Employment 
Discrimination Under Title VII 
of The Civil Rights Act of 
1964 (42 U. S. C. 2000e) 

The disparate treatment case involves discrimination 

where the employer simply treats some people less favorably 

than others because of their race, color, religion, sex, or 

national origin. Proof of discriminatory intent is neces-

sary but often difficult to prove by direct evidence. 

Sometimes the necessary proof may be inferred from the sur-

rounding facts and circumstances which indicate differences 

in treatment (17, p. 1528). 

Elements of the individual prima facie case of dis-

parate treatment were set forth in the 1973 Supreme Court 

decision in McDonnell Douglas v. Green (23). Although this 

case dealt with hiring, it is considered to be the benchmark 

case in establishing prima facie proof of discrimination in 

cases involving selection for promotion, training and de-

velopment, and transfer as well. 

The Court held that the plaintiff in a Title VII dis-

parate treatment suit must carry the initial burden of 

proving by a preponderance of the evidence a prima facie 

case of discrimination. This can be done by showing (a) 

that the plaintiff belongs to a racial minority; (b) that 

he applied and was qualified for a job for which the 

employer was seeking applicants; (c) that despite his quali-

fications, he was rejected; (d) that after his rejection, 
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the position remained open and the employer continued to 

seek applications from persons of complainant's qualifica-

tions (23, p. 969). 

In a footnote, the Court explained that this four-part 

test was not meant to be an inflexible standard nor the only 

method to use in proving a prima facie case of employment 

discrimination. Since facts in a Title VII case will vary, 

order of proof might vary, and the specifications given in 

this case are not necessarily applicable in every respect in 

different situations. In particular, the Court noted that 

factual issues and evidence will vary when the plaintiff 

claims that a facially neutral employment policy has a dis-

criminatory impact on a protected class (23). Thus the 

Court took care to emphasize that proof of job-relatedness 

would still be required to rebut a prima facie case in a 

disparate impact class action suit. 

In fact, three years later the Court rejected the idea 

that the standards set forth in the McDonnell Douglas case 

were the only sequence of proof for a prima facie case under 

Title VII. The Court explained: 

The importance of McDonnell Douglas lies, not in 
its specification of the discrete elements of proof 
there required, but in its recognition of the general 
principle that any Title VII plaintiff must carry the 
initial burden of offering evidence adequate to create 
an inference that an employment decision was based on 
a discriminatory criterion illegal under the Act 
(17, p. 1528). 

Once the plaintiff has adequate evidence to establish a 

prima facie case of disparate treatment, the burden shifts 
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to the employer, who must then articulate some legitimate, 

nondiscriminatory reason for rejection of the plaintiff (17, 

p. 1529). 

It was made clear that the employer's burden is not the 

same as the burden carried by the plaintiff. The employer 

has the burden of producing evidence of a business necessity 

to employ or promote a person belonging to a majority. 

Title VII does not require the employer to hire or promote a 

minority employee; however, the employer is forbidden to re-

fuse to hire or promote individuals because of race or sex. 

Therefore, the employer rebuts the prima facie case by 

pointing to a business reason for the Selection decision (17, 

p. 1528). 

In a recent decision, the Supreme Court clarified the 

employer's burden in rebutting the prima facie case of dis-

parate treatment in these terms. 

The burden that shifts to the defendant, there-
fore, is to rebut the presumption of discrimination 
by providing evidence that the plaintiff was rejected, 
or someone else preferred, for a legitimate, non-
discriminatory reason. The defendant need not 
persuade the court that it was actually motivated by 
the proferred reasons. . . . It is sufficient if the 
defendant's evidence raises a genuine issue of fact 
as to whether it discriminated against the plaintiff. 
To accomplish this, the defendant must clearly set 
forth, through the introduction of admissible evi-
dence, the reasons for the plaintiff's rejection. 
The explanation provided must be legally sufficient 
to justify a judgment for the defendant. If the 
defendant carried this burden of production, the 
presumption raised by the prima facie case is re-
butted, and the factual inquiry proceeds to a new 
level of specificity (37, p. 116). 
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The Court added that placing this burden of production 

on the employer serves to meet the plaintiff1s prima facie 

case by presenting a legitimate reason for the action and to 

frame the factual issue with "sufficient clarity so that the 

plaintiff will have a full and fair opportunity to demon-

strate pretext" (37, p. 116). 

Once the employer has successfully rebutted the prima 

facie case of disparate treatment, the plaintiff has the 

opportunity to demonstrate that the reason given by the 

employer was not the true reason for the employment decision. 

The palintiff may succeed in this by persuading the court 

that the reason given is merely a pretext for discrimination. 

Especially relevant in this situation would be a showing by 

the plaintiff that similarly situated employees were not 

treated equally (23, p. 965). 

Requirements for Proof of a Prima Facie 
Case of Disparate Impact Under 
Title VII (42 U. S. C. 2000e) 

Claims of disparate impact involve employment practices 

that are facially neutral in their treatment of different 

groups that in fact fall more harshly on one group than 

another and cannot be justified by business necessity (17, 

p. 1519). 

The respective burdens in a disparate impact case are 

clearly set by Supreme Court decisions. In 1971 the Court 

decided what is considered to be the landmark case on dis-

parate impact in Griggs v. Duke Power Company. In this 
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case, the Court held that the plaintiff must show by a pre-

ponderance of the evidence that the challenged employment 

practice selects applicants in a significantly discriminatory 

pattern (14). 

One of the most effective methods for the plaintiff to 

show disparate impact is through the use of statistics that 

show a broad pattern-or-practice of discrimination against 

the protected group. In two cases decided the same day, the 

Supreme Court held that properly presented statistics could 

constitute a prima facie case of disparate impact (10; 16). 

The statistical showing of disparate impact may also be 

supported by evidence of a history of discrimination prac-

ticed by the employer, individual instances of discrimination, 

and opportunities to discriminate against the protected 

class in the employer's decision-making process (31, 

p. 1226). 

Since the intent of the employer's practice is not an 

element in disparate impact cases, the plaintiff has the 

burden of persuasion in proving the actual impact of the 

challenged practices (17, p. 1519). Only when a showing of 

the disparate impact is made does the employer have the bur-

den of producing evidence that the challenged practice does 

not have a disparate impact or, if it does, that the practice 

is job related. 

The employer may proceed in two ways. He may present 

proof that the plaintiff's statistics are inaccurate or 
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insignificant, and this may dispel the plaintiff's proof of 

disparate impact. Second, the employer may provide a non-

discriminatory explanation for the discriminatory result 

(31, p. 1226). In both instances the employer must meet 

"the burden of showing that any given requirement has . . . 

a manifest relation to the employment in question" (14, 

p. 17). 

Since the business-necessity defense is a narrow one, 

it is not easy for an employer to show the job relatedness 

of a selection device found to be in violation of Title VII. 

"There must be an overriding legitimate business purpose 

such that the practice is necessary to the safe and efficient 

operation of the business" (14, p. 17). The use of tests or 

other selection procedures is a business necessity only when 

they are shown to be a reasonable measure of job performance. 

Explaining the standard for determining the job relatedness 

of a selection device, the Court stated, 

Discriminatory tests are impermissible unless 
shown, by professionally accepted methods, to be 
predictive or significantly correlated with important 
elements of work behavior which comprise or are re-
lated to the job or jobs for which candidates are 
being evaluated (1, p. 1192). 

If the employer is successful in proving that the chal-

lenged requirements are job related, the plaintiff then has 

the opportunity to show that other selection devices of 

equal validity and usefulness that have less adverse impact 

would also "serve the employer's legitimate interest in 

efficient and trustworthy workmanship" (23, p. 970). Such 
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a showing would be evidence that the employer was using the 

selection device merely as a pretext for discrimination. 

As in disparate treatment cases, the pattern followed 

in meeting the respective burdens in a disparate impact case 

will vary depending upon the nature and circumstances of the 

case. 

In addition to bringing suit under Title VII, plaintiffs 

may also bring a charge of employment discrimination under 

earlier civil rights legislation. 

Requirements for Proof of a Prima Facie Case of 
Employment Discrimination Under the Civil 
Rights Act of 1866 (42 U. S. C. 1981) 

and the Civil Rights Act of 1871 
(42 U. S. C. 1983) 

Under Section 1981 the sole issue is race, whether the 

claimant has been deprived of the same enumerated rights "as 

are enjoyed by white citizens." This section has been 

interpreted by the Supreme Court as protecting white as well 

as nonwhite citizens (22, p. 1577). Under Section 1983 the 

issue is whether the claimant, as a citizen of the United 

States, has been deprived, under color of local law, of any 

of the rights, privileges or immunities that are secured by 

the federal Constitution and laws (24, p. 1139). When eval-

uating claims of employment discrimination brought under 

Sections 1981 and 1983, courts have generally applied one 

analysis and require the same standard of proof. 

Section 1981 was first enacted as part of Section 1 of 

the Civil Rights Act of 1866 pursuant to Section 2 of the 
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Thirteenth Amendment to the Constitution. The Thirteenth 

Amendment was enacted "to eliminate the badges and incidents 

of slavery" and this led some lower courts to findings that 

"motivation is irrelevant when one is concentrating on the 

destruction of the institution of slavery and its lingering 

manifestations in private employment practices" (6, p. 1569). 

Some courts felt it inappropriate to apply the intent 

requirement of the Fourteenth Amendment to claims tied to the 

Thirteenth Amendment. Even so, Section 1981 is tied to the 

Fourteenth Amendment because it was reenacted in Section 16 

of the Civil Rights Act of 1870, after adoption of the Four-

teenth Amendment, partly because of congressional concern 

about the constitutionality of the 1866 Act (6, p. 1576). 

Since the issue of the exact standard for proof of a 

prima facie case of employment discrimination under these 

laws has not as yet been decided by the Supreme Court, lower 

courts have differed in findings as to whether or not a 

showing of intent is required to prove a prima facie 

violation of Sections 1981 and 1983 (26, p. 1587). 

In a 1976 Supreme Court case brought under the four-

teenth amendment to the Constitution, it was held that a 

showing of intent was necessary to establish a prima facie 

case of employment discrimination under the Constitution 

(40). Lower courts have generally interpreted the finding 

in this case to require a showing of intentional discrim-

ination for suits brought under Sections 1981 and 1983 (3; 
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4; 5; 6; 8; 15). The Fifth Circuit has also held that dis-

criminatory treatment claims brought under Section 1981 are 

measured by the same standards that apply to discriminatory 

treatment claims under Title VII (6; 25; 31; 33; 34; 41). 

Individuals may also bring a suit of employment dis-

crimination against an employer under the Constitution. 

Requirements for Proof of a Prima Facie Case of 
Employment Discrimination Under the 

United States Constitution 

In Washington v. Davis, a major case on employment 

discrimination dealing with a test that whites passed in 

proportionately greater numbers than negroes, the Supreme 

Court majority distinguished the standard for a finding of 

violation of Title VII from that required to find discrim-

ination under the Equal Protection Clause of the Fourteenth 

Amendment to the United States Constitution (40). 

The Court held that under Title VII a court may focus 

on the disproportionate impact of the challenged hiring 

practice to establish a prima facie case, but to establish a 

violation of the Constitution the act in question must have 

a discriminatory purpose (40, p. 1415). 

The Court made clear that it had never held that the 

standards under the Constitution and Title VII were 

identical. 

The central purpose of the Equal Protection 
Clause of the Fourteenth Amendment is the prevention 
of official conduct discriminating on the basis of 
race. It is also true that the Due Process Clause 
of the Fifth Amendment contains an equal protection 
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component prohibiting the United States from 
invidiously discriminating between individuals or 
groups. . . . But our cases have not embraced the 
proposition that a law or other official act, 
without regard to whether it reflects a racially 
discriminatory purpose, is unconstitutional solely 
because it has a racially disproportionate impact 
(40, pp. 1418-1419). 

In further clarifying this holding, the Court stated 

that a law that is neutral on its face and that has a dis-

criminatory impact is not unconstitutionalunless that impact 

can be traced to a discriminatory purpose. The necessary 

discriminatory purpose can be inferred from the totality of 

the facts, including the showing of disparate impact. 

Disproportionate impact is not irrelevant, but it 
is not the sole touchstone of an invidious racial dis-
crimination forbidden by the Constitution. Standing 
alone, it does not trigger the rule . . . that racial 
classifications are to be subjected to the strictest 
scrutiny and are justifiable only by the weightiest of 
consideration (40, p. 1420). 

In another case dealing with employment discrimination 

brought under the Constitution, the Supreme Court further 

clarified the legal concept of discriminatory purpose as 

employing 

more than intent as violation or intent as awareness 
of consequence. It implies that the decision-maker 
selected a particular course of action because of its 
effects upon an identifiable group (32, p. 1386). 

Requirements for Proof of a Prima Facie Case of 
Employment Discrimination Under the Age 

Discrimination in Employment Act 
of 1967 (29 U.S.C. 621) 

Although the Age Discrimination in Employment Act (ADEA) 

was enacted separately from Title VII, it has been recognized 



36 

by the courts that these two statutes are similar in nature 

and purpose. 

As the Supreme Court has observed, 

There are important similarities between the two 
statutes, to be sure, both in their aims—the elim-
ination of discrimination from the workplace—and in 
their substantial prohibitions. In fact the prohibi-
tions of the ADEA were derived in haec verba from 
Title VII (21, p. 885). 

Lower courts have adopted some version of the McDonnell 

Douglas test in establishing the order and allocation of 

proof for a prima facie case of age discrimination under the 

ADEA. The courts have stressed that the test should not be 

applied rigidly in age discrimination cases (11; 20; 35). 

In cases brought under ADEA, the employee must show by 

a preponderance of the evidence that age was a determining 

factor or that it made a difference in the employment 

decision. The employee is not required to show that age was 

the only consideration in the decision (35, p. 1209). 

Once the employee establishes this prima facie case, 

the burden shifts to the employer to justify the policy of 

disparate treatment. An employer may escape liability under 

ADEA in two ways. First, the defendant may claim a "BFOQ" 

exception showing that age is a bona fide occupational 

qualification exception reasonably necessary to the normal 

operation of the business. Or, the employer may produce 

evidence that the differentiation in treatment is based on 

reasonable factors other than age (11, p. 1089). 
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When the employer invokes the "reasonable factor" 

justification, it claims there was no difference in treatment 

based on age because its employment decisions were based on 

some other legitimate consideration such as physical fitness 

requirements, quantity or quality of production factors 

related to job requirements, or considerations as to the 

number or schedule of hours to be worked (11, p. 1089). 

It is important to note that age does not have to be 

the only factor motivating an employer in order for a viola-

tion of ADEA to occur. As long as age is a "determining 

factor" in the employment decision, a violation results. 

As with varying standards of proof in establishing a 

claim of employment discrimination, there are variations in 

the statutes of limitations for filing a claim of employment 

discrimination against an employer. 

Statutes of Limitations for Bringing a Claim of 
Discrimination in Employment 

Under Title VII a charge of employment discrimination 

must be filed within 180 days after the alleged unlawful 

employment practice occurred. In the case where an indi-

vidual files a charge of employment discrimination with a 

state compliance agency, the time period within which to 

file a claim is 300 days. The philosophy behind this 

limited filing period is well recognized by the courts. 

The limitations period, while guaranteeing the 
protection of the civil rights laws to those who 
promptly assert their rights, also protects employers 
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from the burden of defending claims arising from 
employment decisions that are long past (18, p. 817). 

A liberal expansion of the 180-day filing limit has 

been justified to permit claims filed by those unfamiliar 

with the procedural intricacies of the law. 

In a recent Supreme Court decision in which the district 

court had awarded retroactive seniority to an entire class 

of female flight attendants, including some who had not 

filed a timely charge with the EEOC, the Court upheld the 

lower court's decision and ruled that the timely filing of a 

discrimination charge with the EEOC is not a prerequisite to 

Title VII action in federal court (42, p. 2) . 

In rendering this decision, the Court looked at the 

legislative history of the 1972 Amendments, indicating that 

Congress intended the filing period to operate as a statute 

of limitations, not a jurisdictional requirement. 

The continuing violation theory has been recognized and 

approved as a method for expanding the statutory filing 

period under Title VII. A Senate Conference Committee 

report held that 

court decisions under the present laws have shown an 
inclination to interpret this time limitation so as 
to give the aggrieved person the maximum benefit of 
the law; it is not intended that such court decisions 
should be in any way circumscribed by the extension 
of time limitations in this subsection. Existing 
case law has determined that certain types of viola-
tions are continuing in nature, thereby measuring 
the running of the required time period from the last 
occurrence of the discrimination and not from the 
first occurrence is continued, and other 
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interpretations of the courts maximizing the coverage 
of the law are not affected (2, p. 755). 

In an early continuing violation claim, the Court held 

that a continuously maintained illegal employment policy may 

be the subject of a valid complaint. Where discrimination 

is not limited to isolated incidents but pervades a series 

or pattern of events which continue to occur within 180 days 

of the filing of the claim with EEOC, the filing is con-

sidered timely, regardless of when the first discriminatory 

incident occurred (19, p. 1068). 

Although many district courts and courts of appeal have 

favored the expansive interpretation of the continuing 

violation theory, the Supreme Court has refused to apply the 

theory in two important opinions (7; 38). 

In the earlier of the two cases, the plaintiff was a 

female flight attendant who alleged that she was discrim-

inatorily dismissed from her job when she was forced to 

resign in compliance with the airline's policy of refusing 

to allow its female flight attendants to be married. She 

did not file discrimination charges until five years later, 

one year after she had been rehired by the airline as a new 

employee. The airline had refused to credit her with any 

seniority prior to her rehire date. In commenting on the 

claim of a continuing violation in this case, the Court 

stated, 

Respondent is correct in pointing out that the 
seniority system gives present effect to a past act 
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of discrimination. But United was entitled to treat 
that past act as lawful after respondent failed to 
file a charge of discrimination within 90 days then 
allowed by section 706(d). A discriminatory act which 
is not made the basis for a timely charge is the legal 
equivalent of a discriminatory act which occurred be-
fore the statute was passed. . . . Separately 
considered, it is merely an unfortunate event in 
history which has no present legal consequence (38, 
p. 1512). 

The court held that the plaintiff was not suffering 

from any continuing violation. The fact that her resignation 

was the result of an unlawful employment practice was irrel-

evant since the plaintiff lost her opportunity to redress 

that grievance when she failed to file a charge within 90 

days of her resignation (38/ p. 1512). 

In so holding the court stressed not just the mere 

continuity of impact of the seniority system on her pay and 

benefits, but whether any present violation existed. The 

decision defined the continuing violation theory as focusing 

on a present violation of a time-barred claim rather than 

the present effect of such a claim. In a 1980 opinion, the 

Supreme Court elaborated on this point by holding that a 

continuing violation theory is applicable only if a present 

violation exists (7). 

In this case a college professor filed a Title VII 

action challenging his termination. Since the plaintiff 

could not show that the manner in which he was terminated 

was different from the manner in which the college treated 

other professors who also had been denied tenure, the court 

held that the limitations period commenced at the beginning 
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of his one-year "terminal" contract when he was notified 

that tenure was being denied, not when that contract expired 

(7, p. 830). 

Mere continuity of employment without more, is 
insufficient to prolong the life of a cause of action 
for employment discrimination. . . . The only alleged 
discrimination occurred and the filing limitations 
period commenced, at the time the tenure decision was 
made and communicated to Ricks. That is so even 
though one of the effects of the denial of tenure— 
the eventual loss of a teaching position--did not 
occur until later. . . . The proper focus is upon the 
time of the discriminatory acts not upon the time at 
which the consequences of the acts became most 
painful (7, p. 830). 

There is no federal statute of limitations for suits 

filed under Sections 1981 and 1983, or directly under the 

United States Constitution. Decisions under those laws 

recognize that the federal courts are to apply that period 

of limitations applicable under state law had a like action 

been brought under the state law (30, p. 1138). 

Under the Age Discrimination Employment Act, a claim 

must be filed within two years, or three years in the case 

of a "willful violation," of the time that the cause of 

action occurred (9, p. 1675). If there is no state statute 

regarding age discrimination, the employee is entitled to 

bring ADEA action in federal court without exhausting state 

administrative remedies (13, p. 540). 

In the case of an unlawful practice occurring in a 

state which has a law prohibiting distrimination in employ-

ment because of age and establishing or authorizing a state 

authority to grant or seek relief from such discriminatory 
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practice, no suit may be brought under ADEA before the 

expiration of 60 days after proceedings have commenced under 

the state law, unless such procedures have been terminated 

earlier (27, p. 319). 

The Supreme Court has held that commencement of state 

proceedings in the "deferral states" is required. The Court 

stated that Congress has intended to screen from the federal 

courts those civil rights problems that could be settled to 

the satisfaction of the grievant in a "voluntary and 

localized manner." This would give state agencies a limited 

opportunity to resolve problems of employment discrimination 

and make resort to federal action by victims' of discrim-

ination unnecessary (29, p. 116). 
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CHAPTER IV 

CHALLENGED SOURCES OF DISCRIMINATION 

Although most employers are now aware of their duties 

and responsibilities in using nondiscriminatory selection 

procedures in initial hiring decisions, there are other em-

ployment decisions of equal importance to employer and 

employee that occur after initial hiring. Among these 

decisions are selection for transfer, training and develop-

ment, and promotion. Whenever employees are not selected 

for one of these employment advantages, problems may arise, 

particularly if an employee thinks that he or she may have 

been discriminated against on the basis of race or national 

origin, sex, religion, age, or handicap. 

Employers who do not consider the consequences of their 

selection procedures make their organizations vulnerable to 

expensive discrimination suits, loss of government contracts, 

back pay and promotion awards, and serious harm to the 

reputation of the organization. Therefore, it is essential 

that organizations develop personnel practices that are fair 

to all employees, meet legislative guidelines, and provide 

the organization with a pool of capable personnel. 

Selection procedures used as the basis for employment 

decisions are covered by the Uniform Guidelines on Employee 

46 
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Selection Procedures. Although the legality of seniority 

systems is not specifically covered by the Guidelines, 

seniority systems are covered to the extent that they utilize 

selection procedures to determine qualifications or ability 

of employees to perform the job (102, p. 38297). Selection 

procedures are referred to in the Guidelines as "tests" and 

include any criterion by which a person can be chosen or 

rejected for some employment advantage, rather than just the 

written exercises one traditionally thinks of as tests. 

Fundamental to a discussion of selection procedures as 

tests used to select employees for some employment advantage 

is the concept of validity. Because the most accurate 

methods of validation can be expensive and difficult to con-

duct, many organizations have abandoned certain selection 

procedures without further study. However, validation of a 

selection procedure is unnecessary unless it has adverse 

impact on a Title-VII defined group although the Guidelines 

do encourage employers to use selection procedures which are 

valid (102, p. 38297). 

The Uniform Guidelines offer a practical way for the 

employer to determine the presence of adverse impact. Under 

the four-fifths rule, an employer's selection practices have 

an adverse impact on a minority group when the selection 

rate among the minority group is less than 80 per cent of 

that group enjoying the highest selection rate (102, p. 

28297). Although the four-fifths rule does not define 
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discrimination, it is a "rule of thumb" to use in identifying 

adverse impact. Even though the Supreme Court has not ruled 

on exactly what specific mathematical showing is necessary 

for adverse impact to be present, it has stated that "sub-

stantial disproportionate" impact warrants close judicial 

scrutiny (326). 

When adverse impact does occur, the employer can modify 

the selection procedure to eliminate the adverse impact, 

validate the selection procedure by showing that it is job 

related, or justify the adverse impact by showing some bus-

iness necessity (137, p. 318). Normally this means 

validation by demonstrating the relationship between the 

selection procedure and performance on the job (102, 

p. 38297). 

The Guidelines approve three approaches to validating 

an employee selection procedure: content validity, 

criterion-related validity, and construct validity. In 

using content validity procedures to justify the use of a 

selection procedure, the employer must show that the proce-

dure representatively samples significant parts of the job, 

such as typing for the job of typist. The gap between the 

aptitudes and skills necessary for success on the test and 

the aptitudes and skills required for successful job per-

formance should be a small one for content validity to be 

used. However, the Guidelines state that content validity 

is not appropriate when the selection procedures involve 
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knowledge, skills, or abilities that an employee will be 

expected to learn on the job. Tests of mental processes that 

are not directly observable and which may be difficult to 

determine on the basis of observable work behaviors or work 

products such as personality, judgment, leadership, or 

spatial ability are also not appropriate topics for a content 

validity study (102, p. 38302). 

In criterion-related studies, a selection procedure is 

justified by a statistically significant relationship between 

scores on the test or pass/fail rates on other selection 

devices, and measures of actual job performance. The purpose 

of the study is to show that the selection procedures used 

is predictive of or significantly correlated with important 

elements of the job (102, p. 38301). 

Construct validity involves identifying through job 

analysis the psychological trait (the construct) that under-

lies successful performance on the job and devising a 

selection procedure to measure the presence and degree of 

the construct in the candidate (102, p. 38301). 

Although the Uniform Guidelines are not mandatory, they 

have been interpreted by the Supreme Court as having the 

effect of law and being "entitled to great deference" (121). 

Even so, a court may not rule against the validity of a 

selection procedure simply because the validation study was 

not conducted in accordance with the Uniform Guidelines. 

Other approaches to validation may be used and accepted by 
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the courts. However, if an employer disregards the Uniform 

Guidelines, some compelling reason for doing so must be 

articulated and generally the employer would bear a heavier 

burden than usual in showing job-relatedness (60). 

Another important principle contained in the Guidelines 

is that of suitable alternative selection procedures. 

Where two or more selection procedures are avail-
able which serve the user's legitimate interest in 
efficiency and trustworthy workmanship, and which are 
substantially equally valid for a given purpose, the 
user should use the procedure which has been demon-
strated to have the lesser adverse impact (103, 
p. 38297). 

If the employer has made a reasonable effort to become 

aware of alternative selection procedures and has attempted 

to validate them in accordance with the Guidelines, the 

alternative procedures may be used until such time as they 

should be reviewed for impact upon protected groups of 

employees (102, p. 38297). 

An additional aspect of the Guidelines is that of the 

"bottom line" concept. An employer is not required to 

validate each individual component of the selection process 

but the end result must be adequately predictive of future 

job performance if adverse impact is present. For example, 

an employer could insist upon a minimum passing score on a 

written test which is not job related and has an adverse 

impact; however, the composite selection procedure (applica-

tion, interview, tests, and the like) may still be valid as 
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long as the process does not tend to exclude minorities and 

women at a disproportionate rate (102, p. 38297). 

An employee may still seek administrative or judicial 

relief if denied a job because of a particular aspect of the 

selection procedure that otherwise satisfies the "bottom 

line" standard. In such cases an investigation may be under-

taken to determine if the selection procedure perpetuates 

the effects of past discriminatory practices (172). 

There are, however, some circumstances in which the 

employer will be expected to evaluate the individual com-

ponents of the selection procedures for adverse impact: 

(1) where the selection procedure is a significant 
factor in the continuation of patterns of assignments 
of incumbent employees caused by prior discriminatory 
employment practices, (2) where the weight of court 
decisions or administrative interpretations hold that 
a specific procedure (such as height or weight 
requirements or no-arrest records) is not job related 
in the same or similar circumstances. In unusual 
circumstances . . . the Federal enforcement agencies 
may request a user to evaluate the individual com-
ponents for adverse impact and may, where appropriate, 
take enforcement action with respect to the indi-
vidual components (101, p. 38297). 

The courts also consider an employer's previous efforts 

with respect to equal employment opportunities for protected 

groups, including affirmative action programs, in reaching 

decisions regarding the presence of adverse impact (115, 

216, 326). 

Selection procedures in the 391 cases reviewed in this 

study are divided into the following categories for analysis 

and discussion: (1) written tests; (2) seniority systems; 
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(3) performance appraisal systems; (4) education, experience, 

and training requirements; and (5) other selection 

procedures. 

Written Tests 

A total of 68 cases involving paper-and-pencil tests 

was analyzed in this category. These cases constitute 17 

per cent of the total cases analyzed in all categories 

included in this study. The summary in Table I shows the 

basis upon which suit was brought, the major factors involved 

in the courts' decisions, and the number and percentage of 

cases found discriminatory, nondiscriminatory, and remanded 

based upon these factors. 

Race/national origin was the basis for suit in 63, or 

92.6 per cent, of the cases analyzed in this category, 

whereas sex was the basis for 2 suits, or 2.9 per cent. 

Both race/national origin and sex were the basis for 3, or 

4 per cent, of total cases analyzed in this category. 

The summary shows that the practices in 37 cases, or 

54.4 per cent, were discriminatory. The largest number of 

discriminatory findings involved an inappropriate or in-

complete validity study and accounted for 11, or 16 per cent, 

of the cases analyzed in this category. The use of tests 

with a discriminatory adverse impact accounted for 9, or 

13 per cent, of the cases analyzed in this category; lack of 

proper job analysis was cause for discriminatory findings in 

7, or 10 per cent, of the cases. Validity was a major factor 
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considered by the courts in finding discrimination in 2, or 

2.9 per cent, of the cases; and use of test results by the 

employer resulted in discriminatory findings in 8 cases, or 

11.7 per cent, analyzed in this category. 

Practices in 27 cases, or 39.7 per cent, were found to 

be nondiscriminatory. The summary indicates that in 8 of 

these cases, or 12 per cent, the plaintiffs were not able to 

establish that the test in question had an adverse impact 

upon a protected group. The summary also indicates that 

validity studies conducted by the employer were found non-

discriminatory in 5, or 7 per cent, of the cases analyzed in 

this category. In 10 cases, or 14.7 per cent, the tests were 

found to be valid. Use of test results was held to be non-

discriminatory in 4 cases, or 5.8 per cent, analyzed in this 

category. A total of 4 cases, or 5.8 per cent, was remanded 

for further hearings. 

In authorizing the use of tests to assist in the 

selection of qualified employees under Section 703(h) of 

Title VII, Congress approved the use of any professionally 

developed ability test, provided that the administration or 

utilization of test results was not designed, indended, or 

used to discriminate. 

Soon after Title VII went into effect, however, a dis-

pute arose that the "professionally developed" requirement 

allowed the use of any test developed by a professional as 

long as the employer did not intend to exclude minorities. 
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The EEOC entered the dispute, seeking to convince the court 

that their guidelines represented the correct interpretation 

of the testing language contained in Title VII; therefore, 

the guidelines should be regarded as law. Advocating that 

employment tests and other selection criteria be related to 

the specific jobs for which they are used, the Commission 

further argued that any selection procedure which screens 

out a disproportionate number of members of protected groups 

must be validated by the employer (161, p. 557). 

The dispute was settled in 1971 when the Supreme Court 

ruled in Griggs v. Duke Power Company that the quality of 

the employer's intent "does not redeem employment procedures 

or testing mechanisms that operate as 'built-in headwinds' 

for minority groups and are unrelated to measuring job 

capability" (121, p. 178). 

The Court held that two tests used by the company for 

employee selection had an adverse impact on blacks in North 

Carolina and were discriminatory, regardless of the company's 

intent, because blacks completed high school at about one-

third the rate of whites and performed poorly on written 

tests that presumed a quality education. The Court stated 

that Congress had directed the emphasis of the Act to the 

outcomes of selection procedures, not the motivation behind 

them. Because the company had not attempted to validate its 

use of tests based on specific jobs, the question of how 

much "deference" was to be given the Guidelines* standards 
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for an acceptable validation study was left unanswered 

(121). 

A few years later in another landmark case, Albemarle 

Paper Company v. Moody, the Supreme Court measured the 

company's validation study of an employment test against 

specific sections of the Guidelines and found it to be de-

fective (5). In so doing, the Court gave the Guidelines a 

status beyond that found in Griggs and repeated its previous 

finding that the EEOC guidelines for determining validity of 

employment tests and selection criteria constitute admin-

istrative interpretation of Title VII by the enforcing agency 

and are entitled to great deference. 

The discussion of court cases brought by employees 

challenging the use of tests focuses on five factors which 

have been identified as major factors in the decisions of 

the courts: adverse impact, job analysis, validity study, 

validity, and use of test results. 

Adverse Impact 

It is well established that the employer may use written 

tests to select employees for transfer, training and develop-

ment, or promotion. It is when tests select out a 

disproportionate number of members of protected groups that 

objections arise. 

A total of 17 cases involved adverse impact as a major 

factor in the court decision. Discriminatory adverse impact 
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was held to be present in 9 cases, and in 8 cases adverse 

impact either was not established or was found to be justi-

fied based upon a business necessity. 

In cases where the employer is not able to justify the 

adverse impact of an unvalidated test through some business 

necessity, courts have consistently held that these unval-

idated tests are not job related and, therefore, they are 

discriminatory (91, 220, 249, 251). 

Likewise any defense that is offered by the employer 

for using an unvalidated test with adverse impact is closely 

scrutinized by the courts. The employer's defense for using 

an unvalidated test was held to be a pretext for discrim-

ination in each of the following cases. 

1. An aptitude and ability test used by an employer to 
predict the amount of sales and motivation of 
securities sales trainees was not proven to be 
valid or uniformly applied. Since the employer had 
never had a black sales representative, the court 
held that the investment cost in training sales 
representatives was not great enough to justify 
the continued use of criteria which operated to 
"freeze the status quo of a historical preference 
for whites" in that profession. Training costs 
were not considered to be an overriding legitimate 
business purpose necessary to the safe and 
efficient operation of the business (164). 

2. Unvalidated written tests used to select city 
employees for promotion and additional training 
were found to have an adverse impact on blacks. 
The employer was not able to justify continued 
use of the exams by its defense that it "leans 
over backwards" to hire and promote blacks to be 
city employees (264). 

3. Use of an unvalidated "home-made" test to deter-
mine employees' qualifications for promotion 
could not be defended when the employer offered 
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as a defense use of its bona fide seniority system 
in addition to the test results in making promo-
tions. The employer was ordered to stop using the 
exam and to promote employees based on seniority 
unless it could show that the employees lacked the 
necessary skills (286). 

4. In defense of its use of an unvalidated math test 
with adverse impact on Spanish-surnamed candidates 
for an apprenticeship program, a union presented 
statistics showing the percentage of its Spanish-
speaking employees to be comparable to the 
percentage of Spanish-speaking persons residing in 
the relevant geographic area. The court ruled 
that the statistics were not an adequate defense 
to use of an exam with such disproportionate 
adverse impact (96). 

5. An ironworkers union used unvalidated written 
aptitude tests as one of the criteria for admis-
sion to their apprenticeship program. As a 
defense, the union stated that since the EEOC had 
failed to object to use of the test in district 
court, it had implied the job-relatedness of the 
test. The appeals court stated that "adminis-
trative inaction seems to be a poor basis for 
presuming job-relatedness" and enjoined the union 
from using the exam until a validation study had 
been completed (128, p. 352). 

In the following cases, statistics presented by the 

plaintiffs were not sufficient to show that the written exam-

ination in question had an adverse impact on the protected 

group, and the courts did not require the employer to show 

that the examinations were job related. 

1. An employer sued for using an unvalidated test to 
determine whether or not newly promoted workers 
would remain in their new positions was granted 
summary judgment. The statistics presented 
showed that in each of the three departments in 
which the test was used, blacks who passed the 
test scored within 7 per cent of whites passing 
the test (282). 

2. Blacks passed a written examination for community 
service assistant at better than four-fifths that 
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of the passing rate for whites. The court held 
that the statistics presented did not establish 
the claim of adverse impact (151). 

3. Statistics showing that the selection rate for 
black employees who took a promotion test for 
supervisor (90 per cent of the selection rate for 
white employees) were found insufficient to support 
a finding of substantially disproportionate impact 
(206). 

4. In an effort to support allegations that the 
essay portion of an examination for fire captain 
had a discriminatory impact on blacks, the 
employees' expert witness offered unsupported 
testimony that the essay component unfairly dis-
criminated against blacks because blacks as a 
group are less verbally proficient than whites. 
The difference in performance of whites versus 
blacks on the examination as a whole, as well as 
on the essay component, was found not to be 
statistically significant (265). 

5. An employer instituted a simplified but unval-
idated mechanical aptitude test for female 
employees seeking to transfer to positions in pre-
viously all-male departments. The employer 
required that female employees wishing to transfer 
take the test but did not also require the in-
cumbent male employees to take the test to retain 
their positions. Statistics presented to the 
court failed to prove the claim of adverse impact 
(212). 

6. Statistics used by individuals claiming they were 
denied admission to an apprenticeship program due 
to their race failed to show that use of the apti-
tude test had a disparate impact on minority-group 
applicants (256). 

In some instances even though statistics show the 

written examination has an adverse impact upon a protected 

group, the number of minority group members taking the exam-

ination is so small that the statistics are considered 

insignificant. For example, the percentage of whites who 

passed a fire department's promotion examination ranged from 
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32 to 40 per cent while none of the three blacks who took 

the examination passed (57). In another case, statistical 

evidence that the success rate of whites on a fire depart-

ment' s captain examination was three times that of blacks 

and hispanics was not considered statistically significant 

in view of the small number of minorities taking the exam-

ination as compared to the large number of whites who took 

it (305). 

Job Analysis 

A logical first step in establishing test validity is 

conducting the job analysis in which critical or major work 

behaviors or products of work behaviors are identified. A 

written examination designed to test applicants for the 

necessary skills, abilities, and knowledges required to per-

form the job can then be developed by the employer or a 

professional in the field. Finally, the employer must 

demonstrate by "professionally acceptable methods" that the 

selection device is "predictive of or significantly corre-

lated with" the critical elements of work behavior (102, 

p. 38302). 

Job analysis was a major factor in the decision of the 

court in seven cases, all of which resulted in findings of 

discrimination. The following cases illustrate the impor-

tance of conducting a thorough job analysis in order to 

establish the validity of an examination. 
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1. Although a test for entry into an apprenticeship 
program by an elevator construction union con-
tained 100 questions on mechanical, electrical, 
and safety topics which appeared to be job-related, 
the test was not based upon a job analysis that 
identified important behaviors and was declared to 
be discriminatory (95). 

2. In a case twice appealed, an appeals court upheld 
a district court's ruling that an entry level 
examination for police officers was discriminatory 
because there had been no actual observation of 
the daily routine or any attempt to correlate per-
formance on the examination with performance on 
the job (123). 

3. After finding the employer's attempt at content 
validity inadequate, the appeals court ordered a 
state highway department to include personal 
interviews with minority group employees as a part 
of the court-ordered job analysis (208). 

4. A state police examination with adverse impace was 
declared discriminatory when the state could not 
show that a study of the relative frequency, 
importance and skill level of job tasks had been 
conducted (311). 

5. Failure to include major parts of the job on a 
written promotion examination for police sergeant 
was held to be discriminatory. The examination 
contained only 11 questions relating to supervisory 
duties while more than half of the duties required 
supervisory skills (273). 

6. The City of Buffalo violated Title VII when its 
written exam for police officers tested only three 
of several critical areas of work behavior. The 
job analysis conducted by the city consisted of a 
review of the job description but did not include 
on-site observations to identify the critical work 
behaviors (303). 

7. One test, developed by a consulting firm for a 
city fire department, was held by the appeals 
court to bear "no rational relationship to the 
skills needed in firefighting." The firm had 
developed the test without compiling any list of 
critical work behaviors and with no effort to rank 
the rated skills in terms of importance to the 
job (13, p. 1017). 
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Validity Study 

In reviewing a validity study conducted by an employer 

to establish the job-relatedness of a test, the courts 

specifically look at its appropriateness for the job in 

question and the completeness of the study. 

In 19 cases, the employer's validity study was chal-

lenged as faulty. The courts found validity studies 

defective in 11 cases. Validity studies in 5 cases were 

found to be appropriate and complete; in 3 instances, the 

cases were remanded for further hearings by the lower courts. 

Relying on the Supreme Court decision in Albemarle v. 

Moody, a case in which the same battery of tests was used 

for jobs in eight lines of progression but was valid for only 

three, lower courts have generally held that tests must be 

validated for each job category for which the test is a pre-

requisite (5). Only when there are no significant 

differences between the jobs Studied and those not studied, 

may an employer use the same test for different jobs or 

categories. The following cases illustrate this point. 

1. A test that had been validated for use in the 
hiring of blacks in the retail securities industry 
was found to be discriminatory when used to select 
applicants for promotion to paper and lumber 
product sales trainee positions. The court stated 
that a test must be validated for each job and 
minority group to which it is applied (22). 

2. An appeals court confirmed the lower court's 
decision that a test used to evaluate all profes-
sional employees employed by a state extension 
service for promotion, regardless of the position 
being sought, was not sufficiently job related 
(324) . 
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3. The Professional and Administrative Career Exam-
ination (PACE) used by the U.S. Office of 
Personnel Management (OPM) to identify qualified 
individuals for entry into 118 professional and 
administrative occupations in the Federal service 
had a disparate impact on minorities and was found 
to lack job-relatedness. As a result, the govern-
ment was ordered to eliminate the use of the 
examination over a three-year period and to 
develop examinations for particular job categories 
or groups of categories (186). 

4. Scott Paper Company's use of a battery of tests 
that had been validated for three maintenance 
crafts to screen applicants for all maintenance 
crafts in the organization was found to be dis-
criminatory. The company failed to conduct an 
analysis of all maintenance department jobs. 
Moreover!, the employer based its use of the tests 
on a validation study conducted by another company 
and testimony from an expert that all maintenance 
crafts require the same job skills (328). 

Although a test used by United States Steel Corporation 

to select applicants for entry into an apprenticeship program 

had an adverse impact on blacks, the company continued to 

require passage of the test. In the effort to validate the 

test, the company failed to conduct a job analsis of each 

craft and lumped several crafts together, overlooking signif-

icant aspects of certain jobs. The company's defense that 

it had not intended to discriminate was rejected by the 

court: 

Had United States Steel spent its money on finding 
or developing new selection devices with no adverse 
impact instead of trying to justify the old ones, the 
Court might have been convinced of the company1s good 
intentions (75, p. 374). 

In other instances, the courts have questioned the 

appropriateness of employers' content validity studies. In 

one instance, an examination for fire captatins that blacks 
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passed at the rate of 42.5 per cent of whites was held to be 

discriminatory when an appeals court found that a fire-

fighter's job did not depend upon the "peculiar logic of 

multiple choice questions or excellence in any of the other 

skills associated with outstanding performance on a written 

multiple choice test" (106, p. 1145). The city fire captain 

promotion examination required candidates to respond in 

writing to questions regarding their observations of slides 

of large fires and orders that might be given in specific 

situations. The court stated that the test was not a close 

enough approximation of work behavior to establish content 

validity. The court indicated that its decision was based 

upon its belief that a multiple choice test was not an 

appropriate procedure to use in selecting applicants for a 

physical, hands-on job involving complex behaviors, inter-

personal skills, and the ability to make decisions under 

pressure (106). 

In a similar finding, a California court held that 

testing supervisory skills in a written examination was not 

a content valid procedure since the written method of testing 

such skills did not closely enough approximate the actual 

work behavior required to perform the job. The court also 

indicated that the weight assigned to certain questions was 

not related to the importance of each of the nine job 

functions (310). 
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Similarly, an examination for certification of super-

visors by the New York State Board of Education was not 

validated as job-related because the court considered it to 

place more emphasis on measuring a candidate's ability to 

memorize than on the ability to perform as a supervisor (43). 

In cases where the employer has had a history of dis-

crimination or has been particularly recalcitrant in its 

efforts to correct racial, ethnic, or sexual imbalances, any 

study to validate written tests is subject to close scrutiny 

by the courts. For example, one employer was given three 

opportunities to upgrade a written examination in order to 

eliminate any discrimination. The court finally ordered the 

employer to hire a recognized authority to devise a new test 

to select individuals for promotion to the rank of police 

sergeant, adding items related to work behaviors, including 

knowledge of local laws, regulations, and procedures (6). 

Some employers have preferred criterion-related studies 

to establish the validity of written examinations. As in a 

content validity study, there should be a job analysis to 

identify the critical work behaviors before devising the 

examination. Results of the examination are then compared 

to some criterion measure. Among the criteria permitted to 

establish the validity of an examination are performance 

evaluations, production rates, absenteeism, seniority, and 

success in training programs. Where training performance is 

used as a criterion to validate the test, the relevance of 
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the training must be established either through some compar-

ison of the content of the training program with critical 

work behaviors or by showing the relationship between 

measures of success in training and successful job perform-

ance (102, p. 38301). 

The following cases illustrate criterion-validity 

studies accepted by the courts as sufficient to establish 

the job-relatedness of the written examinations in question. 

1. An assessment center program for predicting success 
of employees in management positions was held to 
be job related. The court arrived at its decision 
after considering evidence that a review team 
measured employees using the same uniform and 
specific criteria and data that assessments made 
under the program were related to subsequent job 
performance (338). 

2. Use of the Wonderlic Personnel Test and Bennett 
Mechanical Test was held to be job related after 
the employer showed the tests to be valid pre-
dictors of an individual's ability to be trained 
for and perform specific jobs. Since the jobs 
were hazardous and involved considerable risk to 
the safety of employees and the public, as well 
as risk of substantial damage to equipment and 
chemical processes, the employer insisted that 
use of the tests was not only job-related but was 
supported by a substantial and legitimate business 
need. The plaintiffs were not able to offer 
evidence showing that alternative tests would be 
as job related (64). 

3. A validity study conducted with groups of trainee 
police candidates chosen from two academies in 
Texas prior to training produced a correlation of 
.66 between test scores and final grades at the 
training academies. The court considered the 
correlation established at these academies ade-
quate to validate the test for use at the 
defendant's academy since the jobs involved were 
substantially similar. The test was also validated 
with successful job performance by producing what 
the court considered "a modest but statistically 
significant correlation" (250). 
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Many courts look to the Supreme Court decision in 

Washington v. Davis for guidance in deciding cases where a 

criterion-validity study has been conducted. In the Wash-

ington case, the Court held that a written test with adverse 

impact on a minority group does not violate the Constitution 

unless proof of a racially discriminatory purpose is shown. 

Although the Court found that adverse impact was not irrel-

evant, it was not enough to establish a claim of 

discrimination under the Constitution. The validity study 

conducted by the employer showed that the test used to 

select candidates for the police training academy predicted 

whether or not those tested had the minimum reading and 

verbal skills necessary to complete a job-relevant training 

program. The test was used to determine a minimum level of 

competence required for successful completion of the training 

program and not to determine minimum competency to do the 

job. The court upheld the use of the test because it was 

"directly related to a determination of whether the appli-

cant possesses sufficient skills requisite to the demands of 

the curriculum a recruit must master at the police academy" 

(326, p. 1411). In addressing the issue of whether or not 

the training program itself was sufficiently related to 

actual performance on the job, the Court held that remand to 

a lower court on this issue was inappropriate since it had 

already ruled that the test was valid (326). 
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Three cases illustrate the reliance of lower courts on 

the Supreme Court's decision in Washington v. Davis that a 

positive relationship between test results and training 

course performance is sufficient to validate a written exam-

ination in instances where the test measures some minimum 

competence to perform a job. In one case, a test given to 

applicants for promotion which had an adverse impact on 

blacks and which was not shown to be a valid predictor of 

on-the-job performance was held to be a valid predictor of 

skills needed for success in training school and, therefore, 

lawful (306). 

Another claim involved an appeals court decision that 

since the claim was filed under the Constitution and no 

discriminatory intent was alleged or proved, the test was 

not discriminatory. The court did, however, remand the case 

for further proceedings under the Washington v. Davis test 

(45) . 

The third case involved a criterion-related study con-

ducted by the County of Los Angeles. The issue was whether 

or not success in a training program could be used as a cri-

terion to validate a written entrance examination. Even 

though the county could show that the examination given to 

candidates for deputy sheriff correlated significantly with 

important elements of training academy performance, the case 

was remanded. The employer had to show that the test corre-

lated significantly not only with important elements of 
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academy performance but also that those elements were 

important to actual job performance. The court thought it 

particularly significant that since the employer controlled 

both the selection procedure and the training program, there 

was no safeguard to insure that the test and training program 

would not be manipulated in order to validate a potentially 

non-job-related test (67). 

Although courts continue to rely on the Supreme Court 

decision in Washington v. Davis, they have consistently re-

fused to consider success in a training program as the only 

criterion against which to validate entry-level examinations. 

Several decisions illustrate this point. 

One appeals court held that the Washington v. Davis 

decision did not preclude other courts from holding that 

other defendant police department had not met their burden 

under Title VII to show actual job-relatedness of entry-level 

examinations for police officers if the examinations had been 

validated only as to performance in training academies. In 

this particular case, the city was not able to establish the 

criterion validity of the examination by showing a signif-

icant relationship between test performance and performance 

ratings or disciplinary actions against police officers and 

firefighters. The validity study did show a correlation 

between success on the patrolman's examination and subsequent 

success on the sergeant's examination. The court held that 

although "promotability" is a proper criterion for validation 
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where the "great majority" of employees can expect promotion 

within a reasonable time, such was not the case since only 

400 out of 12,000 patrolmen were promoted to sergeant as a 

result of the examination (304). 

In an effort to validate a written examination for 

police and firefighters, one employer used three criterion 

measures: training academy grades, performance ratings, and 

experimental performance ratings. The court concluded that 

academy grades were not shown to be valid predictors of job 

performance. The performance ratings were found to be 

inaccurate assessments of employee performance, and the 

correlation between test scores and the experimental ratings 

was too low to be significant. As a result, the employer 

was ordered to develop a new test (101). 

Similarly, the State of New York Department of Correc-

tions was ordered to develop a criterion valid sergeant 

examination to replace the discriminatory one used pre-

viously. The state carried out a validation study to 

determine whether the test would accurately predict on-the-

job performance. A comparison of raw scores on the 

multiple-choice portion of the examination was made with raw 

scores on the "performance ratings" portion of the exam-

ination. Although black and white applicants scored equally 

well in the performance ratings made by the examinees* 

supervisors who had observed the candidates' on-the-job 

performance, there was an average of 128 points difference 
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between blacks and whites on the written examination. The 

court gave the state the option of designing a new test or 

selecting some alternative that would bring test results into 

conformity with the performance ratings (165). 

Validity 

Validity was a major factor in court decisions in 13 

cases analysed in this study. In 2 cases, the employer was 

not able to establish the validity of the examination in 

question whereas examinations were found valid in 10 cases. 

One case was remanded for further hearings. 

Although the EEOC guidelines recommend the use of 

criterion-related validity unless that approach is tech-

nically infeasible, courts will accept evidence showing the 

content validity of examinations with adverse impact. The 

content validity of the tests in question was accepted by 

the courts in the following instances. 

1. Minority candidates who had failed a firefighter's 
entry level test filed suit claiming that the test 
was not content valid because it had been partially 
validated in another state. The court noted that 
even though a portion of the validation study had 
been performed in 55 jurisdictions in California, 
the validity of the results was not diminished 
because there was no appreciable difference between 
major work behaviors of firemen in the California 
cities and the job of firemen in Richmond. In 
determining that it was permissible to use a test 
that had been validated by others, the court stated 
that "to require local validation in every city, 
validation, and hamlet would be ludicrous" (113, 
p. 1054). 

2. The City of Jacksonville constructed its written 
test for firefighter after ascertaining the 
minimum skill, ability, and knowledge necessary 
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to perform the job. The court held that the test 
had been validated in accordance with EEOC guide-
lines and was content valid (63). 

3. Although the written examination that was the 
basis for the original complaint by an organization 
representing minority-group policemen was held to 
be discriminatory, the revised test was found to 
be content valid. The court stated that the basis 
for the more recent complaint was based on 
"technicalities so fine-spun as to be meaningless 
to protect the interests of a small group." The 
organization had objected to the new exam on the 
basis of the method used in rounding off final 
scores and listing candidates with tied scores" 
(3, p. 1426) . 

4. Although the content validity of a police depart-
ment's corporal examination was deemed minimally 
acceptable, the city was required to perform a 
differential item analysis to determine if partic-
ular questions were the cause of differences in 
test scores based upon race (57). 

5. A police department's detective promotion exam-
ination with disparate impact on blacks was found 
to have content validity even though the steps 
taken in preparing the test did not strictly 
conform with the procedures and criteria recom-
mended by the American Psychological Association 
(APA). The court held that the steps taken in 
preparing the test showed an adequate level of 
skill, objectivity, and concern with achieving 
content validity, and indicated that not every 
departure from APA standards establishes a lack 
of job-relatedness sufficient to show a Title VII 
violation (26) . 

In two instances, although the employer had conducted a 

proper job analysis the examinations were found to lack 

content validity. In the first case, an examination used by 

a city to select senior and supervisory juvenile probabion 

officers was held to be discriminatory since the content of 

the examination did not approximate job tasks. The court 

stressed that although the job analysis had identified the 
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ability to communicate, to work under stress, to supervise, 

and to participate in policy making as major work behaviors, 

these factors were not appropriate for content validity pro-

cedures (333). 

Another employer's job analysis identified the important 

work behaviors of the position in question, but the exam-

ination was held to lack content validity because the 

questions did not test for the factors identified as signif-

icant to the successful performance of supervisory duties 

(108). 

Fairly administered skills tests that assess the 

candidate's ability to perform important or critical parts 

of a job are considered content valid and job-related as in 

the case of proficiency tests for telephone lineman positions 

(53); clerical positions (142); electrical helper positions 

(176); and welder positions (179,327). 

Criterion-related validity is often difficult for the 

employer to establish. In one instance, the court scru-

tinized an examination given to inexperienced firefighters 

that had an adverse impact on Mexican-American candidates. 

Evidence presented showed that the test lacked criterion 

validity. The court found not only that the test had not 

been validated by a study showing the correlation between 

experienced individuals' test performance, but also that 60 

per cent of the examination questions involved matters that 
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could be learned in the training program or on the job. The 

court observed, 

It is ironic indeed that the Santa Ana Fire 
Department, whom the evidence revealed has experienced 
difficulties in emergency situations because of the 
inability of members of its department to communicate 
effectively with Spanish-speaking members of the com-
munity should use a test which, by its very nature, 
operates to exclude those applicants it may need the 
most (170, p. 1022). 

Use of Test Results 

Even if the employer shows that a written test is a 

valid predictor of job performance, the method of using the 

test results can make the test an unlawful selection proce-

dure. The Uniform Guidelines discuss three ways in which 

test scores on a selection procedure can be used: (1) to 

screen out of consideration those who are not likely to be 

able to perform the job successfully; (2) to group applicants 

according to the likelihood of their successful performance 

on the job, and (3) to rank applicants, selecting those with 

the highest scores for employment. If the setting of a 

"cutoff" score has an adverse impact, the employer is 

required to justify the initial cutoff score by reference to 

its needs for a "trustworthy and efficient workforce." If 

test results are used for grouping or rank ordering and 

these methods have an adverse impact, the employer must then 

show sufficient evidence of validity to justify use of these 

methods (102, p. 38291). 
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A total of 12 cases involved the use of test results as 

the major factor in the decision of the courts. The use of 

test results was not upheld in 8 cases but was upheld in 4 

cases. The following cases illustrate the use of test 

scores that was closely scrutinized by the courts. 

1. A dual scoring system used by one employer which 
required that employees wishing to transfer from 
one position to another within the same department 
achieve a "minimum" score and employees trans-
ferring between departments achieve a higher 
"norm" score was considered discriminatory. The 
scores were arbitrarily set by a group of company 
management personnel with no training in the 
testing field. The scoring system was held to be 
discriminatory since it tended to restrict blacks 
to the original departments to which they had been 
discriminatorily assigned yet allowed whites 
already in the desirable departments to transfer 
to other positions in those departments by 
achieving the lower "minimum" score (153). 

2. A city police department ranked applicants for 
its training academy according to test scores. In 
testimony before the appeals court, an expert 
stated that the company did not validate the use 
of test results as a ranking device by showing 
that those with higher test scores did better on 
the job than those with lower test scores (6). 

3. The City of New York offered no evidence to show 
that a higher score on its police department 
entrance examination would be likely to result in 
better job performance. The employer set the 
minimum passing score on a written examination at 
12, a score which the court found "bore no rela-
tion to normal expectations of proficiency" 
(311, p. 1288). 

4. The City of Louisville used the results of its 
content-valid examination to rank applicants for 
entrance to its police academy. Information 
presented showed that the rankings precluded the 
admission of qualified blacks to the academy. An 
acceptable alternative, a passing grade of 85 per 
cent on the test, was found not to have an adverse 
impact on minorities (184) . 
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5. One employer used the results of a test known to 
be invalid as a major criterion in deciding which 
employees to consider for supervirosy positions. 
As a result, the court ordered the employer to 
revamp its entire supervisory selection process 
(1). 

Weighting of various parts of a test can also be the 

basis for a claim of employment discrimination. A ranking 

system for fire department candidates which gave equal 

weight to written and physical ability portions of training 

academy examinations was found not to rank candidates accord-

ing to their ability as firefighters. Too much weight was 

given to the written portion of the examination which had a 

disparate impact on mino-rity-group applicants/ and too little 

weight was given to the physical abilities portion which had 

less impact and a greater relationship to actual job 

performance (234). 

Use of results from valid written examinations continues 

to be question by employees. The State of North Carolina 

used minimum score requirements on the National Teachers 

Examination to certify and determine the pay levels of 

teachers in that state. The content validity study demon-

strated that the content of the examination matched the 

content of teacher training programs in South Carolina, and 

that minimum score requirements correlated with the minimum 

amount of knowledge necessary for effective teaching. The 

test results were used solely as a measure of minimal 

competency to teach and were found to be valid (214). 
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The cutoff score on a written examination established 

by one employer was found to be valid because it was set in 

reference to a determination of the number of questions on 

the examination that assessed the minimum knowledge, skills, 

and abilities necessary for the job (63). 

Plaintiffs in a suit against the Chicago Board of 

Education and the Educational Testing Service claimed that 

the passing score on a principalship examination was set in 

an arbitrary manner, unlawfully discriminating against blacks 

and hispanics. Since the suit was filed under Sections 1981 

and 1983, the court ruled that the disparity between passing 

rates of whites and minority-group candidates alone did not 

establish a claim of discrimination under this legislation. 

No evidence of systematic or consistent discrimination was 

present nor did the plaintiffs claim that the Board was 

motivated by an intent to discriminate in establishing the 

cutoff score. The court stated that based upon evidence 

presented, the plaintiffs could no more claim that the 

selection of the passing score discriminated against them 

than could white applicants who also failed (287). 

The discriminatory use of test scores may also consti-

tute a barrier to further employment consideration. In one 

instance, passage of the written examination was absolutely 

essential to be eligible to seek any supervisory positions. 

The cutoff gcore of 70 per cent was arrived at arbitrarily 



78 

with no showing of job-relatedness and had an adverse impact 

upon blacks (46). 

In a split decision, the Supreme Court held in 

Connecticut v. Teal that where an identifiable pass/fail 

barrier denies an employment opportunity to a disparately 

large number of minorities, that barrier must be shown to 

be job-related (58). 

The controversy in this case centered on a written 

examination that was the first step in attaining permanent 

status as a supervisor. Candidates had to achieve a passing 

score on the examination in order to receive further 

consideration. As its defense for use of an unvalidated 

examination with a racially disparate impact, the employer 

stated that it selected a higher percentage of blacks than 

whites who passed the examination, so that the "bottom line" 

result of the promotional process was an appropriate racial 

balance. In making promotions from the eligibility list 

generated by the written examination, the employer also 

considered past work performance, supervisors' recommenda-

tions, and seniority. The "bottom line" of the entire 

process was that 22.9 per cent of the 48 black candidates 

who participated in the selection process and 13.5 per cent 

of the 259 white candates were promoted. The resultant 

promotion rate of blacks was thus close to 170 per cent that 

of the actual promotion rate of whites. Even so, the Court 
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held that the "bottom line" is not an acceptable defense to 

a claim of discrimination against an individual employee 

(58) . 

In reaching its decision, the Court stated that it had 

consistently focused on employment and promotion requirements 

that create a discriminatory bar to opportunities, not the 

overall number of minorities or females actually hired or 

promoted. The Court concluded that where 

an identifiable pass-fail barrier denies an employment 
opportunity to a disproportionately large number of 
minorities and prevents them from proceeding to the 
next step in the selection process, that barrier must 
be shown to be job related (58, p. 3). 

The court emphasized that the principal focus of Title 

VII is on the protection of individual employees rather than 

protection of a minority group as a whole. Thus while some 

members of the employees' group were treated favorably by 

the employer's selection process in this case, other members 

of the same group were discriminated against. 

It is clear that Congress never intended to give 
an employer license to discriminate against some 
employees on the basis of race or sex merely because 
he favorably treats other members of the employees' 
group (58, p. 8). 

Despite the employer's effort to compensate for the 

discriminatory effects of the non-job-related test, the Court 

concluded that the test was used to discriminate against 

plaintiffs by limiting their opportunity for advancement, 

even though the test may not have been designed or intended 

to do so. 
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In overruling the lower court decision, the Supreme 

Court reasoned that the overview-of-the-whole-process 

approach is justifiable only when all applicants are provided 

the opportunity to participate in the entire selection 

process. If there is a pass/fail barrier that excludes an 

individual from an opportunity to be fully evaluated, the 

process is discriminatory. The court did not address the 

problem that even in a cumulatively scored application 

process a score on any single component might be so low as 

to preclude the accumulation of the total score necessary to 

meet a minimum hiring requirement (58). 

The decision in this case is particularly significant 

because although the question of the "bottom line" as a 

defense to use of an unvlidated component of the selection 

procedure that has an adverse impact had been addressed by 

several lower courts prior to this decision with differing 

opinions, this was the first definitive statement as to the 

legality of the bottom line defense. 

At least one appeals court has relied on the Teal 

decision in rendering its decision that a city's procedure 

to select firefighters created a barrier to professional 

development and violated the candidates' rights to equal 

opportunities (337). In this case, the city of Wilmington 

used an unvalidated written examination, an oral examination, 

and an experience factor to select firefighters for promotion 

to lieutenant. The court discovered that assignments to 
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administrative jobs within the department were made on the 

basis of race and gave an advantage to the white firefighters 

who held these positions. Firefighters who were assigned to 

these administrative positions scored higher on the written 

examination. The court stated that this procedure served as 

a barrier to the promotion of minority candidates (337). 

In defense of this procedure, the employer stated that 

since blacks scored higher on the oral examination, this 

offset any adverse impact of the written examination. The 

court held that the exclusion of minorities from the admin-

istrative positions because of their race and the detrimental 

effect the lack of assignments had on their promotion test 

scores were just the kind of "artificial, arbitrary, and 

unnecessary employer-created barriers to professional 

development" the Teal court found to be prohibited by Title 

VII (337, p. 6). 

Seniority Systems 

A total of 67 cases involving seniority systems was 

analyzed in this category. These cases constitute 17 per 

cent of the total cases analyzed in all categories included 

in this study. The summary in Table II shows the basis upon 

which suit was brought, the major factors involved in the 

courts" decisions, and the number and percentage of cases 

found discriminatory, nondiscriminatory, and remanded for 

further hearings. 
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Race/national origin was the basis for suit in 49, or 

73 per cent of total cases analyzed in this category; sex 

was the basis for 14 cases, or 20.8 per cent. Race/national 

origin and sex were the basis for 3 cases, or 4.4 per cent; 

and 1 case, or 1.5 per cent, analyzed in this category was 

filed on the basis of religious discrimination. 

The summary shows that a total of 22 seniority systems, 

or 33.8 per cent, analyzed in this category were found dis-

criminatory. In 2 of these cases, or 2.9 per cent, 

departmental/unit seniority systems were found discrim-

inatory. In 2 of these cases, or 2.9 per cent, departmental/ 

unit seniority systems were found discriminatory. The 

job/equity preference system in 1 case, or 1.5 per cent, was 

held to be discriminatory; and in 4 cases, or 5.9 per cent, 

lines of progression were held to be discriminatory. 

Separate seniority lists/job classifications were found 

discriminatory in 11 cases, or 16.4 per cent, analyzed in 

this study. There were no findings of discrimination in 

cases involving plantwide seniority systems. Seniority 

rules were held to be discriminatory in 4 cases, or 5.9 per 

cent. 

In 33 cases, or 49 per cent, the court found seniority 

systems to be nondiscriminatory. The summary indicates that 

in 15 cases, or 22 per cent, the departmental/unit seniority 

systems were considered nondiscriminatory. In reaching the 

decisions in these cases, courts consistently refer to the 
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Supreme Court decision in Teamsters v. United States. In 

6 cases, or 8.9 per cent, job/equity preference systems were 

found to be nondiscriminatory; and in 1 case, or 1.5 per 

cent, lines of progression were held to be discriminatory. 

Separate seniority lists/job classifications were found non-

discriminatory in 3, or 4.4 per cent, of the cases analyzed 

in this category. Plantwide seniority systems were con-

sidered nondiscriminatory in 5 cases, or 7.4 per cent; and 

seniority rules were found to be nondiscriminatory in 3, or 

2.9 per cent, of the cases analyzed in this category. 

The summary also shows .that 12 cases, or 17,9 per cent, 

were remanded to lower courts for additional hearings. Ten 

of these cases, or 14.9 per cent, involved departmental/ 

unit seniority systems. Seven of these cases were remanded 

for findings consistent with the Teamsters decision. Of the 

remaining 2 cases remanded by the courts, 1 involved lines 

of progression, and 1 involved seniority rules. 

Seniority systems continue to be a complex and contro-

versial issue for employers, employees, unions, and the 

courts. Seniority is defined as the length of time an 

employee works for a particular employer, and a seniority 

system contains the rules of when and how to apply this 

measure of time (190). Seniority is especially important to 

employees in the way in which it is applied. Generally, 

seniority is applied in two ways: competitive status 

seniority and benefit seniority. Competitive status 
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seniority is an employee's status in relation to other 

employees in regard to such personnel actions as layoffs and 

recallsj. promotions, transfers, job or work assignments and 

shift preferences. Benefit seniority includes entitlement 

to vacations, pensions, sick leave, holidays, insurance and 

health plans, and bonuses (192). 

An employee's specific seniority depends upon the type 

of seniority system that operates in his or her organization. 

Seniority systems reviewed by the courts include length of 

time in a department, unit, plant, craft, trade, or company. 

The Supreme Court has recognized the importance of 

seniority to employees. One court noted that the legislative 

history of Title VII makes it clear that the Congressional 

intent was to protect bona fide seniority systems from claims 

of discrimination. 

Our reading of the legislative history compels us to 
reject the Government's broad argument that no 
seniority system that tends to perpetuate pre-Act 
discrimination can be "bona fide." . . . Congress did 
not intend to make it illegal for employees with 
vested seniority rights to continue to exercise these 
rights, even at the expense of pre-Act discrimination 
(294, p. 1526). 

The crux of the seniority issue is Section 703(h) of 

Title VII which allows an employer to 

apply different standards of compensation, or dif-
ferent terms, conditions, or privileges of employment 
due to a bona fide seniority system . . . provided 
that such differences are not the result of an 
intention to discriminate because of race, color, 
religion, sex or national origin (190, p. 210). 
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This exception protects bona fide seniority systems from 

claims of discrimination and has frequently been the subject 

of litigation. Many early courts held that Section 703(h) 

did not immunize any seniority system that perpetuated the 

effects of pre-Title VII discrimination. Representative of 

these early decisions is Quarles v. Philip Morris, Inc., a 

1968 case involving a departmental seniority system that 

tended to restrict blacks to certain departments. The court 

held that the seniority system was discriminatory since it 

restricted blacks to low-paying jobs in departments that 

were predominately black as a result of discriminatory hiring 

prior to 1966 (241). 

Two Supreme Court decisions lent support to early lower 

court decisions that regardless of neutrality and intent, 

seniority systems which perpetuated pre-Act discrimination 

violated Title VII and those discriminated against were 

entitled to relief. Although neither of these cases chal-

lenged the seniority system, per se, they formed the basis 

for many lower court decisions and remedies in seniority 

cases. 

In Griggs v. Duke Power Company, decided by the Supreme 

Court in 1971, the Court concluded that employment policies 

or practices neutral on their face and in intent cannot be 

allowed if they operate to "freeze" the status quo of prior 

discriminatory employment practices (121). 
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In a 1976 decision, the Court held in Franks v. Bowman 

Transportation Company, Inc., that employees who were refused 

transfers to road driver positions and individuals who 

applied for these positions after the effective date of the 

Act were entitled to retroactive seniority to the date of 

their application if they could show they were discrim-

inatorily denied employment (111). The Court noted that it 

could find nothing in Title VII to support making a dis-

tinction between employees and applicants in granting relief, 

and it rejected the argument that granting such relief would 

conflict with the interests of other employees by indicating 

that 

denial of seniority relief to identifiable victims 
of racial discrimination on the sole ground that such 
relief diminishes the expectations of other, arguably 
innocent, employees would if applied generally 
frustrate the central "make-whole" objective of Title 
VII. These conflicting interests of other employees 
will of course always be present in instances where 
some scarce employment benefit is distributed among 
employees on the basis of their status in the 
seniority hierarchy. But, as we have said, there is 
nothing to show that Congress intended generally to 
bar this form of relief to victims of illegal dis-
crimination . . . (Ill, p. 599). 

The discussion of court cases in this section is based 

upon the provisions in each seniority system considered by 

the courts in arriving at their findings. These provisions 

include departmental or unit seniority systems, job/equity 

preference systems, lines of progression, separate seniority 

lists/job classification systems, plantwide seniority 

systems, and seniority rules. 
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Departmental or Unit Seniority Systems 

The most common seniority system is the departmental or 

unit system where individuals accumulate seniority credit 

based upon service in a specific department or unit of 

operation. Departmental or unit seniority systems were the 

major factor in 27 court decisions. In 2 cases, the systems 

were considered discriminatory, and in 15 cases the systems 

were found nondiscriminatory. Ten cases involving depart-

mental or unit seniority systems were remanded for further 

hearings to determine if the seniority systems were bona 

fide. 

It was not until 1977 that the Supreme Court considered 

the specific issue of whether a bona fide seniority system 

that perpetuates the effects of prior discrimination violates 

Title VII. In Teamsters v. United States, the unit seniority 

system did not permit city drivers to carry their accumulated 

seniority with them when transferring to the higher-paying 

line driver positions held predominately by minorities (294). 

The line positions were in separate bargaining units, and it 

was a normal practice to forfeit seniority when transferring 

to a different bargaining unit. The Court reversed the 

lower court rulings and found that bona fide seniority 

systems were protected under 703(h) from claims of discrim-

ination even if they perpetuated the effects of pre-Act 

discrimination. The Court's rationale for finding the 
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system to be bona fide was based largely upon the fact that 

it applied equally to all races and ethnic groups. 

To the extent that it "locks" employees into 
nonline-driver jobs, it does so for all. The city 
drivers and servicement who are discouraged from 
transferring to line-driver jobs are not all Negroes 
or Spanish-surnamed Americans; to the contrary, the 
overwhelming majority are white (294, p. 1527). 

The Court concluded that placement of line and road 

drivers in separate bargaining units was common in the 

industry and "the seniority system did not have its genesis 

in racial discrimination and was negotiated and maintained 

free from any illegal purpose" (294, p. 1527). 

In remanding the case, the Court ordered that individual 

victims of the discrimination be identified and relief be 

given by "adjusting the remedial interest of discrimination 

and the legitimate expectations of other employees innocent 

of any wrongdoing" (294, p. 1530). The Court ordered that 

no victim of discrimination would be given retroactive 

seniority to any date earlier than the effective date of 

Title VII. Thus, the Court continued to advance the theory 

that innocent employees should not bear a disproportionate 

burden as a result of the discriminatory actions of their 

employers prior to the passage of Title VII. 

With the Teamsters decision, the operation of a neutral 

bona fide seniority system became a valid defense to charges 

of discrimination, particularly if those charges resulted 

from pre-Act hiring or promotion. The criteria for deter-

mining whether or not a seniority system is bona fide are 
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contained in the Teamsters decision and were summarized by 

the Fifth Circuit in James v. Stockham Valves and Fitting 

Company, a case decided two months after Teamsters. Some 

courts consider the James case to be the most complete 

interpretation of the Teamsters decision to date (293). 

The seniority system in James included twenty-two 

seniority departments and, since job vacancies had never been 

posted and there was no formal system to bid on jobs, 

employees were able to request a promotion whether or not a 

vacancy existed. Seniority was to determine the assignment 

to an opening if, in the opinion of the foreman, the com-

peting employees were equal. The court noted that although 

the original seniority system had been modified twice since 

1970 through collective bargaining agreements, the basic 

features remained the same: 

1. An employee who transfers between departments for-
feits his accumulated seniority at some point. 

2. An employee who transfers between departments is 
a new employee for all promotion and regression 
purposes. 

3. A departmental employee has preference over 
employees from other departments for promotion 
to all vacancies within his department <153, 
p. 832). 

In evaluating the James system of seniority, the Court 

applied the four factors used by the Teamsters court: 

1. whether the seniority system operates to dis-
courage all employees equally from transferring 
between seniority units; 
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2. whether the seniority units are in the same or 
separate bargaining units (if the latter, whether 
that structure is rational and in conformance 
with industry practice); 

3. whether the seniority system had its genesis in 
racial discrimination; and 

4. whether the system was negotiated and has been 
maintained free from any illegal purpose (153, 
p. 961). 

In applying these factors to the operation of the James 

seniority system, the court noted that the system was nego-

tiated and ratified when segregation in the South was a 

standard operating procedure; the company consistently 

resisted any changes in the seniority system; the seniority 

units did not reflect existing separate and distinct bargain-

ing units that conformed to industry practice. In commenting 

specifically on the impact of the James system on blacks the 

court stated, 

Seniority systems such as the one at Stockham 
consistently have been condemned by the courts because 
black employees must choose to commit "seniority 
suicide" to enter departments from which they were 
previously excluded unlawfully on account of race 
(153, p. 858). 

In spite of this, the court stopped short of concluding 

that the system was not bona fide and remanded the case to 

the district court for additional proceedings and a decision 

consistent with Teamsters. 

Other courts have relied heavily on the findings in 

Teamsters and James when considering whether or not specific 

seniority systems are bona fide. For example, the following 



92 

cases were remanded by appeals courts or the Supreme Court 

for findings consistent with the Teamsters decision. 

1. A public utility required employees transferring 
to "high opportunity" positions in other depart-
ments to forfeit their accumulated seniority. 
The small number of blacks hired in previous 
years and the practice of assigning newly hired 
blacks to menial jobs led the appeals court to 
find that the seniority system locked blacks 
into low-paying jobs. The case was remanded by 
the Supreme Court (88). 

2. In a case strikingly similar to Teamsters in 
which minorities had been excluded from over-
the-road jobs and lost all seniority when 
transferring from city to road jobs, the 
seniority system was found to be bona fide. 
The case was remanded, however, because the 
district court had awarded seniority to the 
minority plaintiffs that was retroactive to 
before the date of Title VII (307). 

3. A lower court's ruling that a railroad's neutral 
departmental seniority system was discriminatory 
because it perpetuated past discrimination 
against women and blacks was overturned and 
remanded. The appeals court found that the 
system was not adopted with an intent to dis-
criminate and there was no evidence of post-Act 
discrimination (82). 

4. Another seniority system required individuals 
transferring to a department with better pro-
motional opportunities to forfeit seniority and 
then use departmental seniority, not plant 
seniority, to compete for promotion. In many 
cases, it was required that present departmental 
employees be given priority in competing for the 
vacancies. Although the appeals court noted that 
the employer's past discriminatory practices 
allowed many junior whites to gain superior 
positions within the preferred departments, it 
remanded the case for a determination as to 
whether or not the seniority system was bona 
fide in light of the Teamsters decision (233). 

5. An appeals court decision that a seniority system 
similar to Teamsters was not bona fide was 
vacated and remanded by the Supreme Court for 
consideration under the Teamsters decision to 
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determine if the seniority provisions were 
negotiated with the intent to discriminate 
(309). 

Two recent cases involving unit seniority systems were 

also remanded by the Supreme Court because the appeals courts 

had applied the wrong standard of review. In Swint v. 

Pullman-Standard, the appeals court decided that the district 

court had erred in finding the seniority system to bona fide 

and made its own determination as to the motives of the 

unions that had negotiated the system rather than remanding 

the case for further proceedings. The Court stressed in its 

opinion that intent to discriminate cannot be presumed from 

adverse impact. Although adverse impact is part of the 

evidence to be considered, "there must ba a finding of actual 

intent to discriminate on the part of those who negotiated 

or maintained the system" (290, p. 1180). 

Shortly after the decision in the Pullman case, the 

Court also remanded an 11-year-old suit on the same grounds. 

In Terrell v. United States Pipe and Foundry Company, the 

appeals court had reversed the district court's decision 

that the unit seniority system was bona fide. The district 

court had originally concluded that evidence presented to 

it was irrelevant in establishing purposeful discrimination 

(295). 

In cases where the seniority system had been evaluated 

under the Teamsters factors and no evidence of intent to 

discriminate is established, the courts have consistently 
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held the systems to be bona fide '(7.3, 75, 133, 134, 144, 

145, 225, 301, 329). 

Although several courts have ordered alteration of the 

seniority system as a remedy for past discrimination, there 

is no general agreement among the courts as to when and how 

much to alter a seniority system. The outcomes in the 

following cases illustrate this point. 

1. An appeals court overturned a lower court's order 
to alter the defendant's bona fide seniority 
system. Although the court noted that Title VII 
does not necessarily insulate bona fide seniority 
systems from all findings of illegality or make 
them immune to any judicial alteration, it con-
sidered such changes to be unnecessary in this 
particular instance (275). 

2. The Supreme Court remanded a case in which the 
appeals court had originally reversed the district 
court's finding that the seniority system in 
question was bona fide. The appeals court noted 
that the lowest four job classifications were 
maintained as separate seniority units. Blacks 
transferring from these positions to all-white 
job classifications were required to give up 
seniority rights. The lowest four classifications 
were not part of any progression line; therefore, 
in order for blacks to advance to better, higher 
paying positions, they had to forfeit seniority. 
On remand, the appeals court again held that the 
system was not bona fide within the meaning of 
Title VII; therefore, the court-ordered modifica-
tion of the seniority system was not withdrawn 
(308). 

3. Certain practices included in a departmental 
seniority system were adopted to give preference 
in filling desirable positions to white employees. 
These practices allowed the company to bypass 
capable, more senior black employees and resulted 
in a finding that the seniority system was 
intentionally discriminatory and, therefore, not 
bona fide. The court ordered that these practices 
cease (258). 
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4. Allowing females to transfer on the basis of their 
plantwide seniority to any department in which a 
vacancy arose was the remedy ordered in a case 
where the seniority system was based on past sex 
discrimination in initial work assignments. As a 
defense, the employer stated that it was complying 
with a state ordinance regarding a limit on the 
weight that could be lifted by women. The court 
held that Title VII took precedence over the state 
ordinance, and the system was a violation of 
Title VII (223). 

5. In a suit instituted by white males against their 
employer claiming racial and sex discrimination, 
special "return rights" and apprenticeship pref-
erences given to blacks and females that were 
adopted by the employer as a part of the court-
ordered modification of the seniority system were 
held to be permissible under 703(h). The court 
also approved the use of a plantwide seniority 
system to replace the discriminatory departmental 
system previously used (99). 

Adopting a departmental seniority system at a time when 

racial discrimination in employment practices was practiced 

does not establish that the system had its genesis in dis-

crimination. Even though one employer was practicing 

discrimination in other employment practices at the time its 

seniority system was adopted, there was no evidence that 

intent to discriminate entered into the adoption of the 

seniority system. 

No doubt that the system tends to perpetuate some 
of the effects of past discriminatory employment 
practices. But this fact alone is not enough. The 
system has always been facially neutral and prior to 
1965 it locked whites as well as blacks in. The fact 
that blacks were locked into lower job classifica-
tions than their white fellow employees is not 
sufficient to deprive the system of its 7 03(h) 
immunity (293/ p. 1697). 

The question of whether or not a seniority system that 

was found to be bona fide under 703(h) could be declared 
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unlawful under an executive order or other statute was the 

subject of dispute in three court cases. In the first 

instance, the court held that executive orders "had the force 

and effect of law only if they are not in conflict with a 

statutory provision" (307, p. 165). 

The appeals court in this case had granted an injunction 

providing seniority carry-over to city drivers who wanted to 

transfer to over-the-road jobs. The Supreme Court decision 

in Teamsters made it clear that such relief had no legal 

basis, and the case was remanded. The plaintiffs, however, 

sought to sustain the award of seniority carry-over under 

Executive Order 11246 rather than Title VII. The Fifth 

Circuit held that Congress had declared as a general rule 

that bona fide seniority systems are lawful; therefore, the 

president may not defy such a policy by making unlawful or 

penalizing a seniority system. The Court further held that 

the president's executive orders have the force and effect 

of law only if they are not in conflict with an express 

statutory provision embodied in an Act of Congress. Since 

the Section 703(h) exemption is such a provision, the court 

concluded that a seniority system found to be bona fide 

under Section 703(h) may not be found unlawful under 

EO 11246 (307). 

In a similar case, virtually the same decision was 

arrived at by another appeals court. In this case the court 

soundly rejected the contention that the executive order can 
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outlaw a seniority system that is considered unlawful under 

Title VII (314). 

In the third case, plaintiffs asked for a remedy under 

the Civil Rights Act of 1866 (42 U.S.C 1981) when the unit 

seniority system was found to be bona fide under Title VII. 

The plaintiffs claimed that Section 1981 provides a remedy 

for racial discrimination in private employment that is 

"separate, distinct, and independent" from the remedies 

available under Title VII. The court concluded that the 

seniority system was neutral in its application to blacks 

and whites if they transferred to line driver positions. The 

court also noted that Section 1981 did not afford relief to 

the black city drivers because the statute "confers on black 

persons only the same rights as those possessed by white 

employees" (157, p. 572). 

Job Eguity/Preference Policies 

An integral part of many seniority systems is the pro-

vision that employees who have had previous experience or 

seniority in a department or unit are given preference over 

employees who have not had this experience or seniority. 

Job equity/preference systems were the major factor in the 

court decision in 7 cases. In 1 case the system was held to 

be discriminatory and in 6 cases the systems were found to 

be nondiscriminatory. 

1. A seniority system that gave preference to 
employees with previous service in a particular 
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occupation perpetuated pre-Act discrimination. 
The effect of the system was that an employee with 
job equity would always be preferred over an 
employee without job equity, even though the 
employee without the previous experience was quali-
fied for the position and had longer plantwide 
service. Since there was no evidence to show that 
the system was established or maintained with the 
intent to discriminate, the system was found to be 
bona fide (7). 

2. A referral system used by an ironworkers' union 
based upon time worked in grade was considered a 
part of the bona fide seniority system since no 
evidence was presented showing the disparate 
impact of the system on blacks or the presence of 
a discriminatory motive in establishing or main-
taining the system (128). 

3. An employee of the U.S. Navy brought suit based 
on national origin discrimination, claiming that 
his employer's seniority system gave discrim-
inatory preference to individuals who had been 
demoted or riffed in filling their former 
positions. The court found not only that the 
system was bona fide but also that the plaintiff 
had established a prima facie case of nondiscrim-
ination since, of the 60 civilian employees at 
the employer's facility, 56, or 92 per cent, were 
Puerto Rican (41). 

Giving specific preference for promotion opportunities 

to employees already working in the department or division 

in which the vacancy occurs was found to be a bona fide 

seniority policy in the following instances. 

1. An employer's practice of giving employees within 
each division priority in applying for openings 
within that division was held to be a protected 
part of the seniority system. The court noted 
that the employer's separate seniority divisions 
served the business purpose of encouraging and 
maintaining a skilled pool of employees who could 
perform production, maintenance, and tooling 
functions. The court could find no evidence of 
racial discrimination in giving preference for 
openings within a division to individuals working 
in that division (133). 
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2. Restricting job bids to those employees alread in 
the department in which the vacancy occurred was 
considered to be part of a bona fide seniority 
system even though it tended to restrict blacks 
in the four lowest-paying departments. Although 
the plaintiffs established a prima facie case of 
racial discrimination, the court could find no 
evidence of intent to discriminate (346) . 

3. An employer whose job equity rules allowed 
bidders from the departments in which the vacancy 
existed to have preference over other employees 
was part of a bona fide seniority system and did 
not perpetuate past discrimination where blacks 
filled the greater proportion of jobs in the 
highest pay classifications (260). 

Not all preference systems are lawful, however, One 

union violated Title VII by riffing casual clerks based on 

seniority. Under the system blacks had been prevented from 

obtaining seniority because of discriminatory hiring prac-

tices that gave preference to relatives of white employees 

(116). 

Lines of Progression 

Many seniority systems have provisions regarding lines 

of progression. Generally, a line of progression is a col-

lection of related jobs theoretically ranked according to 

the skill and experience necessary to perform each job. As 

a worker becomes skilled and experienced in the lower jobs 

in the line of progression, he or she builds seniority. When 

a vacancy occurs in the next highest job in the line of pro-

gression, the worker with the most seniority in that line of 

progression gets the job (assuming that worker has the skill 

and ability to perform the job) (210). 
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Lines of progression were the major factor in the court 

decision in 6 cases, 4 of which were held to be discrim-

inatory. A finding of nondiscrimination resulted in 1 case, 

and 1 case was remanded for further hearings. 

In several instances, employees have claimed that lines 

of progression discriminatorily "lock" them into the least 

desirable jobs. As the following cases illustrate, the 

operation of lines of progression and their impact upon pro-

tected groups are carefully reviewed by the courts in making 

a determination as to whether or not the provisions are an 

integral part of the seniority system and, therefore, pro-

tected by Section 703(h) from claims of discrimination. In 

each case where discriminatory impact is established, the 

court looks for evidence of intent to discriminate. In those 

cases where no adverse impact is found and the seniority 

system is bona fide in other respects, the lines of progres-

sion are considered to be a part of a bona fide seniority 

system and entitled to the protection of 703(h). 

1. One employer structured lines of progression so 
that blacks could not gain access into positions 
traditionally held by whites. Black employees 
were locked into low-skill positions or lines of 
progression that contained only one job, pre-
venting them from progressing to positions 
requiring the development of higher level skills. 
The appeals court held that the lines of progres-
sion clearly had the tendency to lock blacks in 
and this element was considered evidence of an 
intent to discriminate. As a result, both the 
lines of progression and the seniority system 
were not considered bona fide (341). 

2. On remand from an appeals court, a district court 
held that a paper company's seniority system 
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based on jobs within lines of progression was 
not bona fide. The court found that the system 
was designed to achieve segregation of the work 
force instead of grouping logically related jobs 
together. Since this practice was not in accord 
with the accepted practice in the paper industry, 
the court considered this as evidence of intent 
to discriminate. The court also noted that the 
requirement that jobs be held in sequential order 
within any line of progression clearly had the 
tendency to lock blacks into lower level jobs 
since many of the positions did not require 
additional skills (210). 

3. A seniority system that based promotions for 
blacks and whites within each line of progression 
on an employee's length of service in that line 
without regard to race was considered bona fide. 
To the extent that the seniority system dis-
couraged employees from transferring from one 
line of progression to another, it did so for 
all employees (64). 

4. In an early case involving lines of progression, 
the court concluded that black employees had been 
discriminatorily limited to certain lines of pro-
gression when they were forced to forfeit all 
seniority upon transfer to higher-paying lines of 
progression. White employees had not been limited 
in the same manner since they were initially hired 
and placed directly into the higher-paying lines 
of progression. In ordering modifications to the 
system, the court ordered the employer to allow 
black employees to compete for promotions in 
previously all-white lines of progression on the 
basis of mill seniority rather than departmental 
seniority (328). 

In Miller v. Continental Can, the employer argued that 

its lines of progression were separate and distinct from the 

seniority system; therefore, evidence of discrimination in 

the arrangement and staffing of its lines of progression 

should have no impact on the court's decision as to whether 

or not the seniority system itself was bona fide. The 

employer contended that the lines of progression were bona 
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fide since they were derived from the nature of the manufac-

turing process and skills associated with it. The court 

concluded that the arrangement of lines of progression is a 

central consideration in determining whether or not a 

seniority system is bona fide. In this case, the fact that 

blacks were placed in short, dead-end lines of progression 

with little or no possibility for promotion was considered 

to be evidence that the employer had intentionally manipu-

lated the seniority system to relegate blacks to a few 

completely separate and distinctly unequal positions. This 

was a primary consideration in the court's decision that the 

seniority system was not bona fide (201). 

In another landmark decision in 1982, the Supreme Court 

held in American Tobacco Company v. Patterson that 703(h) 

applies to all bona fide seniority systems regardless of the 

date of their adoption. The controversy in this case 

involved lines of progression that locked blacks into lower-

paying jobs. The appeals court had held that the employer's 

lines of progression could not be protected by 703(h) since 

the policy had been adopted in 1968, three years after the 

effective date of Title VII. However, the court of appeals 

had not considered the specific issue of whether or not the 

lines of progression were part of the bona fide seniority 

system, and the case was remanded for a ruling on this 

point (9). 
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Separate Seniority Lists/Job Classifi cat ions 

A number of employers maintain seniority systems that 

segregate employees and give a competitive advantage for 

promotion, transfer, layoff, and recall to certain groups of 

employees. When such systems have a disparate impact upon a 

protected group and are not shown to be a business necessity, 

the courts look for evidence of purposeful discrimination. 

Separate seniority lists/job classification systems were 

the major factor in 14 court decisions. In 11 cases, the 

employers' seniority systems were held to be discriminatory 

and findings of nondiscrimination resulted in 3 cases. 

The railroad industry has traditionally used separate 

seniority rosters or a system of craft seniority for con-

ductors and porters even though the duties of conductors and 

porters are similar. In an early case involving separate 

seniority rosters, the company claimed that business had 

been in a steady rate of decline, and there had been no need 

to promote any porter to conductor since the effective date 

of Title VII. After finding that the company had promoted 

whites to conductors during this time period, the court held 

the defense to be one of "management convenience" rather than 

business necessity. In its written opinion, the court stated 

that the lack of positions was not a valid defense to the 

maintenance of segregated job classifications since blacks 

should not be made to bear a disproportionate burden for the 

company's depressed economic position (185). 
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The separate job classification system maintained by 

the Atchison, Topeka and Santa Pe Railway Company was also 

held to be racially discriminatory. Black employees were 

hired as porters and chair car attendants and were not per-

mitted to transfer to brakeman or conductor positions without 

forfeiting all seniority. Since all employees who were dis-

couraged from transferring were black, the court concluded 

that the seniority system did not fall within the 703(h) 

exception. In addition, the court noted that the seniority 

system was not based on a rational craft delineation and was 

maintained with the purpose of discriminating against black 

employees. The court also concluded that the union had at 

least as great a role in maintaining the discriminatory 

seniority system as the railroad. Black porters who per-

formed essentially the same braking functions as those of 

white brakemen were not entitled to the higher pay or title 

of brakeman since the union allocated braking work to whites 

only (266). 

In a similar case, the Missouri Pacific Railroad was 

ordered to modify its seniority system in which blacks were 

hired as brakemen only and could not be promoted to conductor 

without forfeiting all seniority (277). 

Bona fide seniority provisions have been the subject of 

court cases especially when employees believe that the manner 

in which the system is applied is discriminatory. The fol-

lowing cases are illustrative of situations where the 
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application of a bona fide seniority provision was challenged 

as discriminatory. In the first case, black employees who 

were assigned only to low-paying laborer positions at their 

employer's North Little Rock terminal brought suit claiming 

they were locked into the laborer classification. The 

seniority system in question applied to the employer's other 

locations as well, but evidence showed that the practice of 

assigning blacks to laborer positions was not a common prac-

tice at the employer's other terminals. The assignment of 

blacks to laborer positions only at the North Little Rock 

terminal was held to be an adaptation of racially discrim-

inatory policies to the seniority system and not the reverse. 

The court commented that it was consistent with the 

Teamster's rationale to hold that where an otherwise bona 

fide system is used to serve racially discriminatory purposes 

at one of the employer's several locations, the system should 

not lose its 703(h) immunity (29). 

Loss of seniority when transferring from one job clas-

sification to another was the provision challenged by black 

employees in another case. The provision was an integral 

part of an employer's seniority system and applied evenly to 

black and white employees. Although the seniority system 

itself was found to be bona fide, its discriminatory appli-

cation was not. Trainmen with two years' experience were 

eligible to be "called" for promotion. White trainmen were 

generally promoted to conductor after two years whereas 
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black trainmen were not. Black trainmen had established the 

necessary seniority for promotion as far back as the late 

1930s and, yet, no blacks were offered promotion until 1967. 

The court found that but for their race, black trainmen would 

have been promoted to conductor approximately two years after 

establishing trainman seniority. Although the seniority 

system itself was bona fide, the court determined that its 

discriminatory application did not entitle it to the protec-

tion of 703(h) (262). 

Some seniority systems contain separate seniority 

rosters or job classifications based upon sex. When such 

provisions are shown to have an adverse impact upon females, 

the court looks for some evidence of business necessity for 

the separate systems. In the following cases, employers' 

defenses for maintaining separate seniority rosters or job 

classifications based upon sex were closely analyzed by the 

court. 

1. Prior to the effective date of Title VII one 
employer maintained separate seniority rosters 
and job classifications designated as "male" or 
"either" and then refused to consider women for 
"male" jobs after Title VII became effective. 
This policy had the effect of continuing the 
male and female job classification system that 
had existed previously. The court found that be-
cause male employees were given a competitive 
advantage over female employees for promotions, 
transfers, layoffs, recalls, and protection of 
company seniority, and because the employer could 
not defend this advantage based upon some busi-
ness necessity, the system was discriminatory 
(212). 

2. Another employer who kept seniority lists 
segregated by sex prior to the passage of Title 
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VII continued to maintain certain jobs as those 
that "should not be performed by females." The 
impact of the system on female employees limited 
their opportunities for transfer and resulted in 
a large number of layoffs for female employees. 
The court held that because the system had its 
genesis in discriminatory conduct both before 
and after passage of Title VII, and because no 
defense of business necessity for such segrega-
tion was offered by the employer, the system was 
discriminatory (48). 

3. A city police department maintained separate 
classifications of "policewoman" and "patrolman" 
when Title VII became applicable to public 
employers. The employer failed to grant females 
status, pay, and opportunity based upon their 
seniority in the department, offering them in-
stead patrolman status with no seniority and the 
pay of a beginning officer. The court held that 
the separate classifications were discriminatory 
and based upon sexual stereotyping. The employer 
was ordered to credit women with their years of 
service in the traffic division (238). 

4. A dual seniority list maintained by one employer 
consisted of a regular seniority list (mostly 
males) and a seasonal seniority list (female). 
When the collective bargaining agreement was 
modified to remedy this discrimination, the lists 
were merged but the seasonal employees were 
placed at the bottom of the new list, making it 
almost impossible for them to achieve regular 
employment status. In reviewing this provision, 
the court could find no business necessity for 
continuing to discriminate against seasonal 
employees in this manner. In the court-ordered 
modification of the system, positions vacant at 
the beginning of each season could be bid on 
based upon plant seniority—not seasonal or 
regular. Since employees became seasonal after 
30 days of work in a calendar year, plant 
seniority was to be calculated based upon each 
employee's most recent seasonal seniority 
date (4) . 

5. A sex-segregated job classification system that 
included assigning women to the lowest-paying 
jobs and permitting males but not females to 
transfer between shifts was found to be discrim-
inatory. As a defense, the company argued that 
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since no woman had applied for promotion or 
indicated a desire to work in a higher-paying 
job, the company had never had the occasion to 
discriminate. The court rejected this argument, 
stating that under Title VII females must have 
equal employment opportunities (203). 

6. One company maintained operative and material 
handler job classifications. Women were impeded 
from entry into the higher paying material handler 
positions by the company's use of a "hooks" 
position as the entry level job. The "hooks" 
position involved substantially more heavy lifting 
than other material handler positions. When 
filling a material handler position, the employer 
gave priority to employees who were in the hooks 
positions, even though any employee was free to 
bid on the job. The court found that use of the 
hooks position as the entry level position dis-
criminated against women, was not based upon 
business necessity, and had the effect of creating 
a separate job classification system based upon 
sex (228) . 

Posting notice of vacancies proved to be an element in 

court decisions in at least two cases involving seniority 

lists/job classifications. One employer concentrated black 

employees in warehouse job classifications. When these 

employees requested transfers to better-paying production 

positions, they were required to relinquish all accumulated 

seniority and start as new employees in the desirable depart-

ments. In defense, the company indicated that few blacks 

had requested transfers; however, the court noted that the 

company did not post vacancies and that by the time the black 

employees who were in nonproduction jobs learned of vacancies 

in the production departments, the positions were already 

filled. In its finding, the court noted that the system had 

a discriminatory impact on blacks and could not be shown as 
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necessary to the safe and efficient operation of the 

business (272) . 

In a similar case, a different finding resulted. 

Female employees claiming that the employer's seniority sys-

tem prevented their advancement, were not able to establish 

a prima facie case of discrimination; therefore, the system 

was declared bona fide. Although women were improperly as-

signed to the two lowest job classifications, there was no 

evidence that females ever applied for higher-level positions 

even though all vacancies were posted (194). 

Separate seniority systems for yard and dock employees 

were the issue in an appeals court case in which plaintiffs 

contended that the seniority system was not entitled to the 

protection of 703(h) because it had been adopted by the 

company after the effective date of Title VII and perpetuated 

past discrimination. In declaring the system bona fide, the 

court relied on the Supreme Court decision in American 

Tobacco v. Patterson, citing the Supreme Court's reasoning 

that 

a construction of 703(h) limiting its application to 
seniority systems in place prior to the effective 
date of the statute would be contrary to its plain 
language, inconsistent with prior cases, and would 
run counter to national policy. . . (112, p. 519). 

Piantwide Seniority 

Plantwide seniority is usually determined by the total 

number of years of service minus any layoff periods. This 

system is commonly used in many industries to determine 
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promotions, transfers, and order of layoff and recall. 

Plantwide seniority systems were the major factor in the 

court decision in five cases, all of which were upheld as 

nondiscriminatory. 

The following cases illustrate that where employees are 

equally affected by plantwide seniority provisions or where 

plantwide seniority is the determining factor for transfer, 

promotion, or some other employment advantage, such seniority 

systems are bona fide. 

1. Black employees filed suit against their employer 
charging that the system of plantwide seniority 
was discriminatory. The system did not discourage 
any employee from transferring between departments 
because it did not require a transferring employee 
to forfeit job classification seniority in order 
to move to another classification. The court 
found that to the extent that transfers were dis-
couraged, the system worked the same for all 
employees and met the guidelines enumerated in 
Stockham (301). 

2. An employer's plantwide seniority system was 
challenged by blacks, females, and Mexican-
American employees. The system was found to be 
bona fide because the employer provided evidence 
that the system did not take sex, color, or 
national origin into consideration. The court 
found that the only reason an employee with suf-
ficient plant seniority could not obtain a 
desired promotion or transfer would be that a 
vacancy had not occurred in the desired position 
(199) . 

3. In a case that the Supreme Court refused to hear, 
the appeals court reversed the district court's 
decision and held that an employer's plantwide 
seniority system did not lock employees into 
inferior jobs. No evidence had been presented 
that the system had its genesis in racial dis-
crimination or was negotiated and maintained for 
any illegal purpose. The court found that when 
ability of employees was approximately equal, 
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promotions were based on plantwide seniority 
(108). 

4. Company seniority was found to be a legitimate 
and nondiscriminatory factor when selecting 
between equally qualified employees for promotion 
in a case involving trainees who had passed an 
examination for promotion. Although the black 
employee was able to establish a prima facie case 
of discrimination based upon statistics, the 
employee was not able to demonstrate that use of 
the seniority system was a pretext for not pro-
moting him (257). 

A government contractor brought suit against the govern-

ment when it was required to allow females who bid on 

positions from which they previously had been excluded to 

take their plantwide seniority with them. The employer was 

also required to allow employees occupying the jobs in ques-

tion to use their plantwide seniority when competing with 

these female employees. The collective bargaining agrement 

called for employees to utilize seniority in their line of 

progression when competing for jobs in other lines of pro-

gression. The court held that the government is free to set 

the terms and conditions of its contracts, and potential 

contractors are free not to contract with the government if 

its terms are not desirable (69). 

Seniority Rules 

Many times specific rules or policies that appear to be 

neutral in their treatment of employees and to operate as a 

part of an employer's seniority system are the target of 

charges of discrimination. In reaching a decision in such 

cases, the courts determine whether or not the rules affect 
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employees to the same extent and, if not, whether there is a 

business necessity for their use. 

Seniority rules were the major factor in the court 

decision in 8 cases. A finding of discrimination resulted in 

4 cases. In 3 cases, the seniority rules were upheld as 

nondiscriminatory, and 1 case was remanded for additional 

hearings by the lower court. 

A 1976 Supreme Court case, United Airlines, Inc., v. 

Evans, involved a seniority rule which required female 

employees to resign upon their marriage. Shortly after the 

plaintiff employee's resignation, the no-marriage requirement 

was dropped. Upon her reemployment as a new employee with 

no seniority, the employee filed suit charging that the 

airline was violating Title VII by refusing to credit her 

with her prior seniority. The Supreme Court reversed the 

appeals court decision and declared that by not filing a 

charge of discrimination within the time limit, it was as if 

the violation had occurred before Title VII was passed at a 

time when such discrimination was lawful. Since the employee 

did not challenge the seniority system itself, the Court 

held that the system was bona fide and protected by 703(h) 

(302). 

In a case decided shortly after Evans, the Supreme 

Court considered a suit involving the failure of a seniority 

system to provide for exceptions to its seniority rules in 

order to accommodate the religious beliefs of individuals. 
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In TWA v. Hardison, the employer had made reasonable attempts 

to accommodate the religious needs of an employee who refused 

to work the Saturday shift by trying to find him another job 

or an employee with whom he could exchange jobs. The Court 

found that the operation of a seniority system cannot, 

without proof of discriminatory intent, be unlawful even if 

the system has some discriminatory consequences. Failure 

to provide for exceptions to the seniority rules to accommo-

date religious beliefs of employees does not violate Title 

VII nor does a system that does accommodate such preferences 

violate the Act. The employer is not mandated to act 

affirmatively, but it is not forbidden to do so if it 

chooses (291). 

A policy pertaining to pregnant employees was the sub-

ject of a Supreme Court case decided prior to the 1978 

Pregnancy Amendment to Title VII. In Nashville Gas Company 

v. Satty, the court examined a seniority policy that required 

pregnant employees to take a formal leave of absence during 

which time they forfeited accrued seniority. An employee who 

wanted to return to work from such a leave was placed in any 

open position for which she was qualified and for which no 

individual currently employed was bidding. Should no per-

manent position be available, the company would attempt to 

find temporary work for the employee. If and when the 

employee regained a permanent position, she regained 

previously accumulated seniority for benefit purposes but 



114 

not for purposes of bidding on future job openings. The 

Court held that the policy burdened women in a way that men 

were not burdened and that it was a violation of Title VII. 

In its finding, the Court gave weight to the EEOC sex dis-

crimination guidelines requiring employers to treat pregnant 

employees in the same manner as other temporarily disabled 

employees with respect to the accrual of seniority and 

reinstatement. (213). 

Court cases brought under the Pregnancy Discrimination 

Act of 1978 focus on two issues: the loss of seniority 

rights that frequently occur when women temporarily leave 

the marketplace because of pregnancy and the treatment of 

maternity as different from other medical conditions. 

In a unanimous decision, an appeals court held that a 

seniority policy that treated pregnant flight attendants less 

favorably than flight attendants with other temporary dis-

abilities was discriminatory. The employer's policy allowed 

those employees with other temporary disabilities to transfer 

to available ground positions during the period of disability 

from flight duty but required pregnant flight attendants who 

temporarily transferred to ground positions to forfeit their 

seniority. In reaching its decision, the court commented 

that although the policy appeared to be neutral in its 

treatment of male and female employees, its impact was solely 

upon women, depriving them of employment opportunities (33). 
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A policy that denied flight attendants on maternity 

leave accrual of seniority beyond the first 90 days of leave, 

while providing for seniority accrual of up to three years 

for persons on other types of medical or disability leave, 

was found to be discriminatory. The court noted that the 

impact of this policy on females was so great that an em-

ployee returning from such leave would feel the effect of 

her lowered position on the seniority roster for the 

remainder of her employment with the airline. The court 

remanded the case to the district court for two reasons: to 

determine whether or not the policy was justified as a busi-

ness necessity for the time period prior to the Pregnancy 

Discrimination Act and whether or not the policy was pres— 

ently justified as a bona fide occupational qualification 

(135). 

In Zipes v. Trans World Airlines, Inc., the Supreme 

Court issued a decision in the twelve-year-old case involving 

an employer's seniority policy of grounding all female flight 

attendants who became mothers, while their male counterparts 

who became fathers were permitted to continue flying. 

Although the appeals court found the policy to be discrim-

inatory, it also held that approximately 92 per cent, or 400, 

of the plaintiffs' claims were barred since they had failed 

to file charges of discrimination with the EEOC within the 

ninety-day time period then allowed for filing claims of 

unlawful employment discrimination. The Supreme Court 
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overruled the appeals court's holding that the timely filing 

of a discrimination charge is not a prerequisite to Title VII 

action in federal court. The Court stated that the district 

court did have the power to award retroactive seniority to 

all members of the class including those who did not file 

their claim within the time period then required by law 

(348). 

In a case involving an interdepartmental transfer 

system, the court distinguished between seniority system 

rules and a transfer system rule. The transfer system con-

tained a rule requiring transferring employees to remain in 

the lowest position in the new department for at least ten 

days or until vacancies in the higher positions became avail-

able. The court discovered that the transfer rule had a 

discriminatory impact on blacks since under the old seniority 

criterion blacks were restricted to laborer positions. As 

a result of the operation of the old seniority provisions, 

blacks composed less than 3 per cent of employees in craft 

positions. The court commented that under the new transfer 

provisions the danger existed that no vacancies would arise 

for months or even years, with the result that blacks would 

continue to remain in the lowest-paying positions, thus 

giving continuing effect to the old discriminatory seniority 

system. In spite of this, the court held that while the 

rules for bidding within a department are governed by 

seniority, the ten-day requirement was not a seniority rule 



117 

but a condition of transfer. Although the court found the 

transfer rule to be discriminatory, the seniority system was 

found to be bona fide and entitled to the protection of 

703(h) (224). 

The Supreme Court decision in California Brewers 

Association v. Bryant is considered by legal writers to be 

the most important decision since Teamsters (331). This case 

involved a seniority rule requiring that an individual be 

employed for at least: forty-five weeks in a calendar year in 

order to be considered a permanent employee. Employees who 

worked less than forty-five weeks in a year's time were 

considered temporary and were the first to be laid off (36). 

The appeals court found that the provision had an 

adverse impact on black employees and kept them from becoming 

permanent employees. After hearing arguments from the em-

ployer and employees, the appeals court concluded that the 

forty-five-week rule was a "classification" device to 

determine who would enter the permanent employment seniority 

line and, therefore, not a part of the seniority system. 

The appeals court held that the rule was discriminatory and 

not a part of the seniority system, but the seniority system 

was bona fide (36) . 

The Supreme Court, however, reasoned that a seniority 

system also includes rules that state when seniority could 

not be counted toward a particular employment condition, 

such as permanent employment status. The Court noted that 
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Every seniority system must include rules that 
delineate how and when the seniority clock begins 
ticking, as well as rules that specify how and when a 
particular person's seniority may be forfeited 
(36, p. 8) . 

The Court vacated and remanded the appeals court 

decision to determine if the rules were adopted with the 

intent to discriminate. This opinion has particular signif-

icance since it has served as a guide for lower courts 

because of its broad interpretation of the term "seniority 

rules" to include "ancillary rules that accomplish certain 

necessary functions which may not themselves be directly 

related to length of service" (36, p. 4). 

Performance Appraisal Systems 

A total of 121 cases involving performance appraisal 

systems was analyzed in this category. These cases consti-

tute 31 per cent of total cases analyzed in all categories 

in this study. The summary in Table III shows the basis upon 

which suit was brought, the major factors in the courts' 

decisions, and the number and percentage of cases found dis-

criminatory, nondiscriminatory, and remanded for further 

hearings. 

Race/national origin was the basis for suit in 70, or 

57.8 per cent, of total cases analyzed in this category; sex 

was the basis for 34 suits, or 28 per cent. Race/national 

origin and sex were the basis for 8 suits, or 6.6 per cent; 

and 2 cases, or 1.6 per cent, were filed on the basis of 

race/national origin and religion. Age was the basis for 3 
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suits or 2.4 per cent of cases analyzed; race/national 

origin, sex, and age accounted for only 1, or .8 per cent, 

of the cases analyzed in this category. One case, or .8 per 

cent, was filed based upon handicap discrimination. 

The summary shows that a total of 54, or 44.6 per cent, 

of the 121 performance appraisal systems analyzed in this 

study was discriminatory. The amount of discretion allowed 

the appraiser was a major factor in court decisions in 21 of 

these cases, or 17 per cent, representing the largest number 

of discriminatory findings. 

Appraisal criteria/standards were found discriminatory 

in 8, or 6.6 per cent, of the cases analyzed in this cate-

gory; and appraisal guidelines/procedures were a major 

factor in the findings of discrimination by the courts in 318 

cases, or 14.8 per cent. Use of the performance appraisal 

accounts for 7, or 5.7 per cent, of discriminatory findings. 

Nondiscrimination was found in 60 cases, or 49.9 per 

cent, analyzed in this category. The summary indicates that 

in 10 cases, or 8 per cent, the amount of discretion per-

mitted the appraiser was not considered discriminatory. The 

largest number of nondiscriminatory cases involved appraisal 

criteria/standards as a major factor. In this category, 

findings of nondiscrimination resulted in 37 cases, or 30.5 

per cent. In 11 cases, or 9 per cent, appraisal guidelines/ 

procedures were held to be nondiscriminatory. Use of the 
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performance appraisal was found to be nondiscriminatory in 

2, or 1.6 per cent, of the cases analyzed in this category. 

The summary also indicates that 7 cases, or 5.7 per 

cent, were remanded to lower courts for additional hearings. 

Three of these cases, or 2 per cent, involve appraiser dis-

cretion and 4 cases, or 3 per cent, involve appraisal 

criteria/standards. 

Most employers are now aware that personnel decisions 

based upon performance appraisals can have an impact upon the 

employment opportunities of groups protected by EEO legisla-

tion. Emphasizing the magnitude of this situation, Holley 

and Feild estimate that over 30 million employees have their 

performance appraised annually for purposes of promotion, 

training and development, transfer, or some other personnel 

decision (146). 

Although validation of performance appraisal systems is 

not required unless there is evidence of adverse impact upon 

a protected group or employee, an employer is wise to 

scrutinize its performance appraisal system for such impact. 

In cases where the employer uses performance appraisals as a 

criterion measure in validating job selection tests, the 

performance appraisal must be a meaningful measure of actual 

job performance in order to validate the test. 

Two early decisions serve as the basis for many subse-

quent court findings involving performance appraisal systems. 

In a widely cited 1972 case, Rowe v. General Motors 



122 

Corporation, the appeals court reviewed the performance 

appraisal system used by an employer who had openly discrim-

inated prior to the effective date of Title VII and had 

begun to hire blacks for previously all-white positions 

(254). The court found that the appraisal system used to 

determine promotion and transfer of workers from hourly to 

salaried positions operated to "freeze in" past discrim-

ination. Stating that "promotion and transfer procedures 

which depend almost entirely upon the subjective evaluation 

and favorable recommendation of the immediate foreman are a 

ready mechanism for discrimination," the court found the 

system to be discriminatory (254, p. 542). 

In a 1975 landmark case, Albmarle v. Moody, the 

employer attempted to use supervisory ratings as a criterion 

measure in validating test scores. The validation study 

compared test scores with subjective supervisory rankings. 

Supervisors were asked to rank employees by a "standard" 

that was vague and open to differing interpretations. Since 

there was no way of knowing exactly what criteria of job 

performance the supervisors were considering and whether or 

not supervisors were considering the same criteria, it was 

not possible to determine whether criteria actually con-

sidered were sufficiently related to successful job 

performance to justify the use of a testing system with 

racially disparate impact (5). 
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Despite the implications of this decision for validating 

criteria used in appraisal systems, subsequent courts have 

not interpreted these decisions to mean that the use of sub-

jective criteria in performance appraisals is always 

discriminatory. As the court in Rogers v. International 

Paper Company stated, 

Subjective criteria are not to be condemned as 
unlawful per se, for in all fairness to applicants and 
employers alike, decisions about hiring and promotion 
in supervisory and managerial jobs cannot realis-
tically be made using objective standards alone (253, 
p. 406). 

Recent court decisions also indicate that appraisal 

systems that use subjective criteria will continue to be 

closely scrutinized because of their potential for discrim-

ination. 

The discussion of court cases brought by employees 

challenging employers' performance appraisal systems focuses 

on four components identified as major factors in court 

decisions: appraiser discretion, appraisal criteria/ 

standards, appraisal guidelines/procedures, and use of per-

formance appraisals. 

Appraiser Discretion 

The amount of discretion allowed the individual ap--

praiser or a panel of appraisers in evaluating employee 

performance has been an important factor in court decisions. 

A total of 34 cases dealt with appraiser discretion, and a 

finding of discrimination resulted in 21 of them. 
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Nondiscrimination was found in 10 cases, and 3 cases were 

remanded to lower courts. 

When the appraiser's recommendation is the greatest or 

single most important factor in a personnel decision and the 

appraiser is not a member of the protected minority, the 

courts look closely to see if there is a likelihood that 

discrimination was present in making the recommendation 

(137). 

Such was the situation in a seven-year-old case involv-

ing the promotion system used by the Chicago Police 

Department. Black patrolmen presented evidence to the court 

showing that although 92 per cent of all patrolmen scored 

between 80 and 95 out of a possible 100 points using the 

appraisal system, blacks received many more evaluation 

ratings below 85 than whites. The court found that the 

system allowed for impermissible subjectivity because pro-

motion examinations were announced well in advance and 

because supervisors knew before giving the appraisal ratings 

whether or not the ratings would be used for promotion pur-

poses. The promotion ratings that counted toward a 

patrolman's composite score were the ratings received for the 

six-month period immediately prior to the written examination. 

The appraisal system also allowed higher level authorities 

who had no direct knowledge of job performance to make 

changes on an individual's appraisal. Since the raters were 

predominately white and the appraisal system had not been 
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validated with job performance, the court found it to be 

discriminatory (304). 

The amount of discretion allowed the appraiser was also 

a major factor in the court's decision in each of the fol-

lowing cases. 

1. An employer's "Total Assessment Program" in which 
bidders for promotion were reviewed and assessed 
by all-white supervisors used criteria that was 
substantially subjective and gave appraisers the 
discretion to choose which information to 
emphasize or omit in making the promotion decision. 
The court held that the system was discriminatory 
and that it resulted in a significant under-
representation of blacks in supervisory level 
management positions (108). 

2. One employer's appraisal process involved the use 
of forms that permitted the supervisors to indi-
cate sexual preference in filling vacant positions. 
The court found that male supervisors would con-
sistently recommend males for promotion. In 
addition, supervisors were free to determine the 
qualifications for the vacant position in any 
manner they chose. The court found the appraisal 
system to depend almost entirely upon the impres-
sions of male supervisory personnel and declared 
the system discriminatory (169). 

3. Appraisals by white supervisors were the critical 
factor in the promotion of black employees in an 
appeals court case. If the supervisor gave a low 
evaluation, the employee was not considered for 
promotion regardless of other qualifications. 
The court found that the evaluation was not based 
upon objective criteria related to job performance 
but on whether or not the supervisor "felt" the 
person should be trained or promoted, and declared 
the system to be discriminatory (197). 

4. In an appeals court case, supervisors were allowed 
to make recommendations for promotion based upon 
who they "felt" should or should not be considered 
for promotion. The supervisor's evaluation was 
the single most important criterion upon which 
promotion decisions were based. In addition, the 
employer did not post job openings or make job 
descriptions available to interested employees. 
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The court found that the appraisal system 
effectively prevented blacks from being 
seriously considered for promotion (1). 

5. An appeals court found that an employer's 
appraisal system discriminated against females. 
The employer's promotion decisions rested pri-
marily in the hands of all-male supervisors and 
were based upon the supervisor's "opinion" of 
the subordinate's performance (283). 

6. One organization allowed its male managers 
unsupervised discretion in evaluation and selec-
tion of employees for promotion. Managers were 
permitted to select employees that they felt were 
qualified for promotion without any formal 
process for evaluation. The process was shown to 
have an adverse impact on females, and the 
employer could not present evidence showing the 
practice to be necessary for business reasons 
(119). 

7. Allowing the evaluation of black employee apti-
tudes and qualifications by white supervisory 
personnel without any written standards was found 
to be discriminatory in an appeals court case. 
The employer permitted its supervisors to use 
individual judgment in determining which employees 
would be promoted to supervisory positions (327). 

8. A school district selected a male as the director 
of the teacher center based upon subjective 
factors, workshop experience, and "availability," 
as measured by attendance. A female applicant 
was able to establish that the superintendent 
had made the promotion decision largely on the 
basis of sexual stereotyping in that he over-
emphasized her family responsibilities and used 
this as the critical factor in making the selec-
tion. The female had presented evidence of her 
superior educational and certification qualifica-
tions (35) . 

When an employee filed suit charging age discrimination 

in making promotion and layoff decisions, the court found 

that supervisors routinely assigned higher performance 

ratings to younger employees. As a defense, the employer 

stated that the appraisals were based upon the "belief" that 
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its older technical workers would not have the ability to 

keep pace with new developments. Statistics showed that the 

mean age of nonsupervisory technical employees increased 

from 36.1 to 41.4 in a ten-year period, while the mean age 

of those promoted to supervisory positions during the same 

period decreased from 36.3 to 34.9. The statistics were 

enough to raise an inference that age was a major factor in 

promotion to first-level supervisor. Although the evalu-

ators were over age 40, they were generally younger than the 

disadvantaged group and harbored "over-the-hill" biases 

against the older group of employees (202). 

In some instances where the amount of discretion per-

mitted the appraiser is an element in the promotion decision, 

the employer has been able to establish that additional 

factors contributed to the final selection decision. The 

following cases are illustrative of such situations. 

1. The selection process used by the Postal Service 
insured that the subjective opinion of no single 
individual would dominate the selection process. 
Although the supervisory appraisal involved sub-
jective opinion, the court held that the overall 
selection process involved both objective and 
subjective factors and did not have a disparate 
impact on female employees (17). 

2. A black male technician who claimed that he was 
not selected by an advisory panel as one of the 
eligible candidates for promotion because his 
second-level supervisor had given him two rel-
atively low ratings was not able to establish a 
prima facie case of race discrimination. The 
employer was able to show that although the 
supervisor's appraisal indicated the employee 
lacked skills identified as essential to success-
ful performance as a supervisor, the appraisal 
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was only one factor considered by the promotion 
panel in reaching its decision (72). 

3. A government employer rebutted the inference of 
national origin discrimination by stating a 
belief that another candidate was better quali-
fied. The employer was able to show that the 
employee had been evaluated as lacking the 
ability to communicate well. Since the appraisal 
was only one factor considered in the decision 
and all candidates had been interviewed by a 
panel and asked the same set of questions, the 
court found no basis for the discrimination 
charge (243) . 

4. Questioning the amount of discretion given to his 
supervisor in appraising his potential for pro-
motion, a Puerto Rican-born employee brought suit 
against his employer. The candidates for pro-
motion were rated in five areas, three of which 
were based upon the supervisor's subjective 
appraisal on an "Assessment of Potential" form. 
The court could find no evidence of discrimination 
based upon national origin and stated that where 
an employee with little or no supervisory expe-
rience applies for a position requiring supervisory 
skills, the individual most capable of making an 
assessment of potential would be the immediate 
supervisor. The court also noted that the super-
visory appraisal was not the only factor 
considered in making the promotion decision (50). 

In several cases, employees brought suit claiming 

either that their immediate supervisor did not have adequate 

information upon which to base a performance appraisal or 

that the supervisor simply failed to seriously evaluate the 

employee. For example, one employer's appraisal system was 

based upon personal observations of employees by white 

supervisors and included such factors as attitude, initia-

tive, attendance, skills, and productivity. Since each 

foreman was permitted to apply his own "standard" and, in 

many instances, no evaluations were done on black employees. 
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these employees were not seriously considered for promotion. 

In this case, the court held that since the supervisor's 

subjective appraisal was a key factor in promotion, the only 

identifiable factor explaining the disparity between jobs 

held by blacks and those held by whites was racial discrim-

ination (90) . 

In a related case, the employer consistently under-

evaluated the only black professional employee's performance; 

as a result, the employee was not considered for promotion. 

The court held that since the employer failed to give the 

employee timely performance appraisals as it did with its 

white professionals, this was dissimilar and discriminatory 

treatment (138). 

In another case, a white supervisor indicated "not 

deserved" in some areas of evaluation critical to promotion 

which the black employee had performed routinely. The court 

found that thirteen of the twenty-eight categories on the 

appraisal form involved work actually performed under the 

direct supervision of the evaluator and such treatment was 

discriminatory (300). A similar finding resulted in a case 

where the department heads simply failed to prepare 

appraisals on black employees. The court held that failure 

to appraise the employees' performance indicated that blacks 

as a class were not seriously considered for promotion 

(215). 
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A government employee alleged that his supervisor had 

completed his appraisal without sufficient information be-

cause the work he performed was in a different job 

classification than the one to which he was actually as-

signed. The court found that the evidence presented did not 

support the claim of an artificially low evaluation due to 

racial discrimination where 66.6 per cent of blacks had 

ratings high enough to make them eligible for promotion. The 

court noted that if the appraisal was incorrect for som 

reason other than racial discrimination, the remedy would 

not lie with an action under Title VII (32) 

When the promotion decision is made by individuals not 

members of the protected minority group, courts generally 

scrutinize the reason given by the employer to determine if 

it is merely a pretext for discrimination. The following 

cases are illustrative of this close analysis by the courts. 

1. An employer with a predominately white supervisory 
and personnel office staff used "promotion from 
within" as a defense of its appraisal system upon 
which promotions were based. The court found this 
to be a pretext, stating that a promotion-from-
within system is detrimental to minorities who are 
underrepresented in the employer's workfoce when 
white supervisors decide who is to be promoted. 
The court noted that since there were no formal 
bidding or job posting procedures, supervisors 
exercised almost total control over promotions 
(278). 

2. One employer was ordered to develop job descrip-
tions, standards for promotion, and job-related 
promotion criteria when its defense that use of 
supervisors' recommendations was the best source 
of promotion information was held to be a pretext 
for discrimination. White supervisors used a 
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"Management Potential Inventory" to nominate 
individuals they believed to possess initiative, 
motivation, ambition, skills, flexibility, common 
sense, and leadership (148). 

3. The U.S. Civil Service Board of Appeals was found 
to have violated its own regulations when it 
disregarded promotional criteria by not selecting 
a female with superior qualifications to the male 
who was promoted. The promotion decision was 
made by an all-male panel using subjective cri-
teria. The employer could offer no legitimate, 
nondiscriminatory reason for the decision (239). 

4. An appeals court found that the low evaluation of 
a female employee had been made in retaliation 
for filing a charge of discrimination with the 
EEOC. The employer's reason for the nonpromotion 
decision that the agency's emphasis on development 
and educational skills had changed to an emphasis 
on administrative experience was found to be a 
pretext for discrimination. The court held that 
the derogatory evaluation by a panel of white 
males was the result of a public remark made by 
the woman regarding sex discrimination by the 
employer (271). 

5. Arbitrary actions on the part of the president of 
a predominately black university who did not 
follow the recommendation of academic deans in 
appraising a white faculty member for promotion 
were found to be discriminatory. As a defense, 
the president stated that the college had been no 
more discriminatory in its apprisal practices than 
had been the predominately white state-supported 
schools. The court emphasized in its finding that 
a party found guilty of discrimination could 
receive no support from the fact that others might 
have also acted contrary to the law (66). 

6. A black employee alleged that a low evaluation 
which prevented his promotion was in retaliation 
for charges he filed with the EEOC. The employer 
offered as a defense for the nonpromotion decision 
a company policy against promoting an employee 
from within a department to manage his former 
peers. The employer had selected another black 
male from outside the department to fill the 
vacancy. In this instance, the employee was not 
able to establish a prima facie case of race 
discrimination (147). 
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7. A Mexican-American employee claimed that he was 
denied promotion to a management position due to 
his national origin. The employee was able to 
show that two of his first level supervisors had 
recommended him for the promotion; therefore, the 
employer's explanation that the employee was less 
qualified than other employees was not considered 
a legitimate, nondiscriminatory reason for non-
promotion (103). 

Courts have consistently held that the reason for non-

selection must be reasonably related to legitimate business 

goals. One female engineer filed suit against her employer 

on the grounds that the evaluation process, while neutral on 

its face, had a disparate impact on females. The employer 

indicated that there was a legitimate, nondiscriminatory 

reason for her nonpromotion—she was the lowest rated 

employee in the department. In holding that the appraisal 

system was not discriminatory, the court stated, 

We do not engage in any theoretical application 
of principles of business management or industrial 
relations, but based on common sense it must be clear 
that there is a legitimate business justification, if 
not in promoting the most qualified, at least in 
refraining from promoting the worst performers 
thereby rewarding employees inversely on the basis of 
merit (247). 

The Supreme Court closely scrutinized an employer's 

reason for the nonselection of a female as a project director 

in a 1981 landmark decision. In Texas Department of Com-

munity Affairs v. Burdine, the Court supported the employer's 

discretion in the final selection of employees. The employee 

alleged that she was not promoted to the vacant position due 

to her sex. As a defense of its selection of a male 

candidate, the employer cited its good faith and rational 
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appraisal of the relative qualifications of the individuals 

involved. The plaintiff had been evaluated as not working 

well with other members of the department, and the employer 

indicated that its decision not to promote the plaintiff and 

eventually to terminate her employment was based upon this 

factor (296). 

In remanding the case, the Court ruled that in disparate 

treatment cases, the employer had the burden of producing, 

not proving, evidence that it had acted for nondiscriminatory 

reasons and the burden of proof remained with the plaintiff. 

The court emphasized that the employer is not required to 

hire minority group or female applicants even when those 

applicants' qualifications are equal to those of white male 

applicants. 

The views of the Court of Appeals can be read, 
we think, as requiring the employer to hire the 
minority or female applicant whenever that person's 
objective qualifications were equal to those of a 
white male applicant. But Title VII does not obli-
gate an employer to accord this preference. Rather, 
the employer has the discretion to choose among 
equally qualified candidates, provided the decision 
is not based upon unlawful criteria (296, p. 118). 

The Court also stated that the employer need not demon-

strate that the person hired was better qualified than the 

plaintiff. If the employer produces evidence that on the 

basis of legitimate, nondiscriminatory criteria the person 

chosen for the job possesses qualifications equal to those 

of the plaintiff, the prima facie case of discrimination has 

been rebutted. 
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In another disparate treatment case, a post office 

employee claimed that he was not selected for four super-

visory positions because of racial discrimination in the 

appraisal of his qualifications. In United States Postal 

Service Board of Governors v. Aiken s., the Supreme Court held 

that the plaintiff is not required to show direct proof of 

discriminatory intent and could use circumstantial evidence 

as well as direct evidence to establish a prima facie case 

of discrimination. In addition to requiring direct proof of 

discriminatory intent, the lower court had also erroneously 

required the plaintiff to show that he was "as qualified as 

or more qualified than the people who were promoted" (317, 

p. 611). The employer gave as its reason for nonpromotion 

the employee's refusal of several lateral transfers that 

would have broadened his postal office experience. The 

Court remanded the case for rehearing consistent with its 

findings (317). 

In a case also remanded by the Supreme Court, the 

appeals court held that the Burdine decision did not affect 

disparate impact cases. In Johnson v. Uncle Ben's, Inc., 

the employee claimed that the appraisal system, involving 

evaluations by white male supervisors that were a critical 

part of the promotion decision, had a disparate impact on 

minorities. The appeals court noted that the plaintiff's 

burden in a disparate impact case was to prove the discrim-

inatory impact and not the intent to discrimination as is 
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required in disparate treatment cases. The case was remanded 

to the district court for rehearing consistent with prior 

decisions in disparate impact cases (158). 

Other reasons considered by the courts to be legitimate, 

nondiscriminatory reasons for promotion decisions are a good 

faith belief that the employee was not qualified for promo-

tion based on an appraisal that the employee was hot-tempered 

(18) ; the lack of necessary supervisory and communication 

skills (71); a belief that the employee was not qualified 

for promotion as determined by observation of the employee's 

actual work performance (117); and the unsatisfactory per-

formance of the employee as a temporary foreman (255). 

Appraisal Criteria/Standards 

The content of any performance appraisal should be based 

upon an analysis of the position in order to develop spe-

cific, objective, or behavior-oriented criteria. A total of 

49 cases was heard in which appraisal criteria/standards 

were a major factor in the court decision. Findings of dis-

crimination resulted in 8 cases, and nondiscrimination was 

found in 37 cases. The courts remanded 4 cases for 

additional hearings by lower courts. 

Although courts have consistently warned against the 

use of subjective criteria or standards in employee ap-

praisals, there is a degree of subjectivity that is 

considered permissible. As long as the subjective criteria 

are not used as a device to discriminate, courts generally 



136 

refuse to hold that an appraisal system that contains sub-

jective factors is discriminatory. The following cases 

illustrate permissible subjectivity in performance appraisal 

systems. 

1. A black professional employee brought suit, 
claiming that his employer's appraisal system was 
applied in an arbitrary manner to discriminate 
against minorities. While the court found ele-
ments of subjectivity in the appraisal criteria, 
it could find no evidence that the appraisal 
system was used to discriminate against minorities. 
The employee's poor appraisal was based upon his 
recorded job performance; although he had the 
opportunity to challenge the appraisal, he did not 
do so (342). 

2. A female English teacher failed to be promoted to 
the position of vice principal and filed suit, 
claiming that the appraisal process used to pro-
mote individuals to administrative positions was 
subjective, informal, and discriminatory. Al-
though the employee claimed that she had been 
rejected for "vague and subjective" reasons, the 
court found that the selection decision was based 
upon bona fide job requirements that were both 
objective and subjective (160). 

3. The subjective opinion of a supervisor in ap-
praising an employee's performance was well 
documented and supported by facts that indicated 
excessive absences, poor attitude, and lack of 
dependability. All were factors in the super-
visor's appraisal not to recommend the employee 
for transfer to another department (156). 

4. An appeals court held that an employer may not 
use wholly subjective and unarticulated standards 
to judge employee performance for pusposes of 
promotion. However, the fact that job perform-
ance is judged by an employee's supervisors does 
not necessarily mean that the evaluation is 
subjective. The employee's performance was 
evaluated based upon the amount of experience, 
number of errors, and time required to do the 
job (167). 
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5. Although a 48-year-old attorney was considered 
to be competent in his present position, his 
supervisor evaluated him as not qualified for 
promotion to a chief counsel position based upon 
his level of legal analysis, writing ability, 
and lack of ability to get along with others. 
The court held that the employee would not have 
been promoted even if age had been a factor in 
the selection decision (26) . 

6. In another instance both subjective and objective 
criteria were utilized in appraising employees' 
performance. In order to be promoted, the 
employer required that employees have above 
average or outstanding performance ratings. The 
black employee was not selected for a computer 
programmer position due to average appraisals and 
a poor attendance record. The court held that 
there was no evidence that the employer had dis-
criminated in applying the appraisal criteria 
(299). 

In two instances, the size of the organization was a 

major consideration in the court's opinion. One employer 

insisted that the absence of written appraisal criteria did 

not imply subjectivity of its appraisal process. The rel-

ative informality, closeness, and small size of the 

organization were cited as indicative of the ongoing, daily 

opportunities to observe and appraise employee performance 

objectively (325). 

In another instance, since the executive director of a 

nonprofit organization was familiar with the performance of 

each of the organization's twenty-six employees, the court 

indicated it would have been impractical and foolish to 

formulate objective criteria for hiring and promotion. The 

court accepted the employer's defense for not promoting a 
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black employee based upon direct and frequent observation of 

work performance (154). 

Subjectivity in the appraisal of an individual's ability 

to perform in professional and technical positions has been 

allowed by courts in several instances. For example, in the 

case of a hispanic female who was not selected for a super-

visory position, the court indicated that the degree of 

subjectivity allowed in appraising an individual's perform-

ance varies with the duties of the position. The court also 

indicated that objective criteria which may be demanded in 

choosing between applicants for positions requiring some 

mechanical skill may be inappropriate in choosing between 

candidates for a position requiring supervisory talents and 

temperament (38). 

A female mathematician employed by the government filed 

suit, claiming that standards for apprisal were ill defined 

and adhered to with differing degrees of faithfulness. 

Although the court ordered the employer to insure compliance 

with some standard for determining the extent to which pro-

motions were based on individual achievement or potential 

and usefulness of employee's work to the overall mission, it 

supported the employer's decision not to promote the 

employee (191). In reaching its finding, the court indi-

cated that in certain fields total objectivity was not 

possible. 

Any attempt to condition professional recog-
nition and advancement upon static factors could 
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only visit harm upon the development of science and 
the spirit of scientific inquiry without any counter-
balancing advantages. Those making promotion 
decisions in the research disciplines must be free to 
consider such intangibles as creativity, originality, 
resourcefulness, potential, and scientific curiosity 
(191, p. 1550). 

In some instances, the ability to perform requires 

skills that cannot be verified objectively. For example, in 

several cases, the personality of the employee was held to 

be a valid factor to consider in appraising qualifications 

for promotion to professional and managerial positions (14, 

181, 336, 338, 340). In one case, the employee had demon-

strated an inability to interact effectively with others and 

to cope maturely and professionally with the stresses and 

problems of a supervisory position (235). Another court 

held that the inability to work patiently and amicably with 

fellow employees was a valid criterion for not selecting an 

individual for a supervisory position (18) . An appeals court 

agreed with the employer that the employee's abrasive person-

ality and judgmental personality made her unsuitable for a 

supervisory position (30). Nonselection of an employee for 

a supervisory position because of lack of dependability and 

unsuitable temperament was accepted by another court as a 

valid, nondiscriminatory reason (40) . 

A teacher claimed that a subjective appraisal was dis-

criminatory and was the basis for his nonpromotion to an 

administrative position. The employer was able to sub-

stantiate reasons for the low appraisal based upon such 
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criteria as the ability to relate, to establish rapport with 

students, parents, and community, and to demonstrate 

potential as an administrator (274). 

The outcomes in many cases indicate that the courts will 

support the selection decision where a combination of objec-

tive and subjective criteria is used. However, appraisal 

procedures totally lacking in objective standards and 

criteria are extremely difficult to defend as the outcomes 

in the following cases indicate. 

1. One court found that an employer';s lack of 
objective standards in appraisal of employees 
for promotion encouraged discrimination and per-
petuated an "old boys' club" attitude. The 
employer was not able to give any legally suf-
ficient reason for its failure not to promote 
the hispanic employee. This, together with the 
absence of minority employees in upper level 
positions, led to the conclusion that the 
employee had been discriminated against because 
of national origin (205). 

2. One employer relied entirely on subjective 
appraisal criteria in selecting employees for 
promotion. In addition, the employer had never 
articulated qualifications for its upper-level 
positions. The court noted that requiring female 
employees to show they were "qualified" when 
qualifications are unknown would be an unreal-
istic burden to meet. Based upon the subjective 
criteria and the disparity between women in 
lower- and higher-paying positions, the court 
found the appraisal process to be discriminatory 
(219) . 

3. A school board had no written and objective 
non-racial criteria for selecting principals; 
therefore, it was not able to show a legitimate, 
nondiscriminatory reason for its decision to 
select whites as principals who lacked cre-
dentials instead of black teachers who were 
certified. Based upon the lack of objective 
criteria as well as the poor history of minority 
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promotions in the district, the court found the 
system to be discriminatory (174). 

4. Thirteen black telephone installers challenged 
their employer's promotion policies based upon 
discriminatory performance appraisals. The 
"index review system" had no standardized evalû i 
ation criteria, and supervisors kept no permanent 
written records of quality and efficiency of each 
installer's work performance. The appeals court 
held that the employer's "skill" requirement was 
suspect since it was not based on any written 
appraisal or articulated standard. The court 
held that since assignment of installers to tasks 
by supervisors was based upon a variety of sub-
jective factors which included perceived skills 
with no specific standards to identify or measure 
skill level, the system was discriminatory (68). 

5. In a case remanded by the Supreme Court, the 
employer used subjective performance criteria as 
the basis for its promotion decisions. Although 
the employer did state a legitimate, nondiscrim-
inatory reason for nonpromotion (poor job 
performance), the standards against which the 
employees were to be judged were never communi-
cated to employees; therefore, the court held 
that race played a part in the decision (321). 

6. An appeals court criticized the employer's 
appraisal form stating that the questions on the 
form were largely subjective and vulnerable to 
either conscious or unconscious discrimination 
by supervisors. The court also noted that the 
appraisal scores themselves were not consistently 
used as a basis for promotion (324). 

7. An employer's appraisal process used to evaluate 
employees for entrance into a management training 
program was found subjective and vulnerable to 
conscious or unconscious discrimination. The 
subjective criteria used for appraisal included 
drive, appearance, adaptability, manner, bearing, 
and demeanor. The appeals court reversed the 
lower court's decision and remanded the case 
(251). 

8. Even though one employer had revised its appraisal 
procedures, an appeals court remanded the case to 
determine if the appraisal criteria placed an 
undue reliance on general character traits to the 
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extent that complete subjectivity was likely 
and thus continued to perpetuate the prior 
racial discrimination (224). 

Employers find it easier to defend appraisal systems 

that are based upon specific objective criteria. For 

example, a Mexican-American employee was denied promotion 

based upon a negative appraisal by his top-level supervisor 

which indicated that he needed close supervision, lacked 

initiative, and was often involved in personal conflicts. 

The evaluation was based upon specific factors and well de-

fined criteria including attitude and behavior. The employee 

could offer no proof that nonminority group members with 

similar performance records received better treatment (107). 

Other criteria found to be sufficiently objective in-

clude evidence of knowledge, ability, experience, attendance, 

seniority, and self-motivation as a general supervisor (162); 

documented production record and worst outage record as a 

bank teller (227); lack of mathematics skills in the position 

of checker-packer (257); poor quantity and quality of com-

pleted cases as an EEOC investigator (330); quality of 

research, publications, patents, and professional activities 

as a chemist (347) . 

Cases involving employment discrimination in academia 

have been of particular concern to the courts. Uncertain as 

to how to evaluate the criteria for appointment, reappoint-

ment, and tenure, courts are reluctant to impose their 

judgment for that of tenure committees. This 
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anti-interventionist policy is well stated in a 1974 case, 

Faro v. New York University (104). The Faro court stated. 

Of all fields which the federal courts should 
hesitate to invade and take over, education and 
faculty appointments at a University level are prob-
ably the least suited for federal court supervision 
(104, p. 610). 

More recent court decisions continue to reflect this 

philosophy. For example, in a 1976 case, Peters v. 

Middlebury College, the court pointed out that a professor's 

value cannot be measured by objective standards and stated 

that 

an evaluation of one's teaching ability is necessarily 
a matter of judgment. A professor's value depends 
upon his creativity, rapport with students and col-
leagues, his teaching ability, and numerous other 
intangible qualities which cannot be measured by 
objective standards. . . . These considerations have 
induced reluctance in the courts to override the 
"rational" and well-considered judgment of those 
possessing expertise in the field (232, p. 299). 

In a 1977 case, Johnson v. University of Pittsburgh, 

the court ruled that the medical school did not violate 

Title VII when it denied promotion and tenure to a female 

professor and indicated its reluctance to assess the validity 

of an appointment or tenure decision. 

We start with the proposition that tenure is a 
privilege, an honor, a distinctive honor, which is 
not to be accorded to all assistant professors. It 
is a very high recognition of merit. It is the 
ultimate reward for scientific and academic excel-
lence. . . . Such decision by its very nature cannot 
be made by a court but must be made by the faculty, 
the administration, and the trustees of the 
university (159, p. 1537). 
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Courts also recognize that the relationship between a 

university and a faculty member in the evaluation process 

cannot be viewed as the typical employer-employee relation-

ship found in business. In commenting on this distinction, 

one court stated, 

Evaluations of a faculty member's eligibility 
for promotion in teaching rank or for tenure neces-
sarily involve exercise of judgment of several 
persons. In applying the criteria for academic 
advancement, the weighing of the factors properly to 
be considered can seldom, if ever, be reduced to 
measurements by mechanical processes or standardized 
tests. In the absence of specific standards in the 
Act or under the regulations, the criteria and pro-
cedures established by a university for promotion 
and reappointment of faculty members are controlling 
(94, p. 500). 

Tenure committees composed of one's academic peers use 

subjective criteria which generally are set forth in a 

faculty handbook and may include teaching ability, research 

and scholarship, professional status, and contributions to 

the university. Although courts continue to be cautious in 

their review of promotion and tenure decisions, a recent 

court opinion indicates that the courts do not intend to keep 

"hands off" all employment decisions of colleges and univer-

sities. In Board of Trustees of Keene State College v. 

Sweeney, a case remanded by the Supreme Court, the appeals 

court indicated that although courts may defer to the judg-

ment of the university, they will continue to review closely 

employment decisions in academia. 

This reluctance no doubt arises from the courts' 
recognition that hiring, promotion, and tenure de-
cisions require subjective evaluation most 
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appropriately made by persons thoroughly familiar 
with the academic setting. Nevertheless, we caution 
against permitting judicial deference to result in 
judicial abdication of a responsibility entrusted to 
the courts by Congress. That responsibility is 
simply to provide a forum for the litigation of com-
plaints of sex discrimination in institutions of 
higher learning as readily as for other Title VII 
suits (20, p. 383). 

In cases where promotion and tenure decisions have been 

questioned, the courts' review has focused specifically on 

whether or not the decision was made because of a discrim-

inatory reason. The following cases illustrate this focus. 

1. A university was held to have acted in a nondis-
criminatory manner in not promoting a female to 
the rank of full professor based upon the stated 
evaluation criteria. Her lack of professionally 
recognized expertise, poor quality of publica-
tions, and capriciousness in relations with 
students were deemed appropriate reasons for 
nonpromotion (70). 

2. Based upon a lack of teaching and publications 
experience in her field, a black female was not 
selected as the acting dean of her academic 
department. The court held that the nonpromotion 
decision was based on the stated criteria (52). 

3. Refusal to promote a female physics professor to 
tenure based upon a lack of promise in the field 
of physics, narrowness of scholarly research, 
and failure to work well with her research group 
were considered nondiscriminatory reasons for the 
nonpromotion decision (124). 

4. Although a female assistant professor was able to 
establish a prima facie case of sex discrimination 
by showing that she was qualified for promotion 
and tenure, the university rebutted her case by 
stating that the professor lacked a sense of 
integrity, intellectual honesty, and traditional 
scholarship (42). 

5. One university rebutted a female professor's 
showing that she possessed the basic skills neces-
sary for tenure by stating an "honest and sincere 
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belief" that her teaching and scholarship were 
not of sufficient quality to merit lifetime 
appointment to the faculty. The court held 
that the reason stated was not a pretext for 
discrimination (178). 

6. A comparison of the scholarship and research of 
a female assistant professor with similarly 
situated male faculty members also considered 
for promotion resulted in a finding of non-
discrimination (39) . 

In at least two cases, the use of the tenure review 

file containing peer evaluations was an issue and resulted 

in the cases being remanded to the lower court. In the first 

case, a female assistant professor was able to establish a 

prima facie case of sex discrimination by showing that her 

nonpromotion was based upon the university's lack of enthu-

siasm for women's issues, her area of concentration. The 

university claimed that the decision denying tenure was due 

to a lack of scholarship based largely upon the content of 

her tenure review file. Since the district court had used 

the contents of the file as evidence in establishing the 

university's case, the case was remanded for the district 

court to determine whether the plaintiff could have access 

to all but confidential documents in her file in requesting 

a retrial (187). In the other case, the court held that 

when evaluations are the basis for a university's decision 

to deny tenure or promotion, the plaintiff's interest in 

proving his case outweighs the university's interest in pro-

tecting the confidentiality of a file and that in such cases, 

the evaluations must be provided to the plaintiff (155) . 
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Other criteria accepted by courts as sufficient, non-

discriminatory reasons to deny tenure are lack of effort 

toward professional improvement (51), negative student 

reaction to teaching (209), professional disagreements with 

members of one's academic department (230), inability to 

teach upper-level courses (232), and inability to extend 

specialized knowledge into generalized fields within one's 

area of concentration (279). 

Gu i de 1 i ne s /P r o ce dure s 

Courts expect employers to use written guidelines and 

follow procedures that are free of discimination when con-

ducting employee appraisals. In cases involving claims of 

discriminatory performance appraisals, the courts look for 

specific guidelines and procedures that operate as safeguards 

against discrimination. 

Courts heard twenty-nine cases involving guidelines/ 

procedures. In eighteen cases, the practices were found to 

be discriminatory and in eleven cases the practices were 

considered nondiscriminatory. 

In several instances, the courts have applied the five 

factors identified in Rowe v. General Motors Corporation in 

reviewing appraisal systems (254). In Rowe, the employer 

permitted supervisors, most of whom were white, to select 

employees for an apprenticeship program without formal 

written guidelines. As a result, a disproportionately low 

number of blacks was selected for the program. The court 
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identified five factors in the Rowe system that had a dis-

criminatory effect. 

1. The foreman's recommendation was the single most 
important factor in the promotion process; 

2. Foremen were given no written instructions per-
taining to the qualifications necessary for 
promotion; 

3. Controlling standards were vague and subjective; 

4. Hourly employees were not notified of promotion 
opportunities and were not told what the qual-
ifications for promotion were; 

5. There were no safeguards to avert discriminatory 
practices (254, p. 445). 

In many instances where supervisors are not provided 

with written instructions or not required to follow specific 

procedures in the appraisal process, the appraisal systems 

were found to be discriminatory (153, 196, 218, 229, 267, 

275, 281, 286, 328, 335). 

On the other hand, appraisal systems that hold up 

under close scrutiny by the courts contain some or all of the 

following elements. 

1. The evaluating supervisor is given specific, 
clearly written instructions about how to complete 
the appraisal forms (31, 113, 237, 248). 

2. A review process is an integral part of the 
appraisal system. Appraisals are reviewed by at 
least one other level of management prior to 
discussion with the employee (31, 89, 237, 280). 

3. The employee is given an opportunity to review 
and discuss the appraisal with the appraiser and 
is allowed to seek an appeal of the appraisal 
(31, 89, 112, 237, 280). 
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In commenting on the safeguards contained in one 

employer's appraisal system, the court noted, 

The existence of written evaluation criteria, 
the presence of automatic review procedures and the 
opportunity for an employee to seek further review 
in the event that employee is dissatisfied with his 
evaluation serves to insulate defendant's employees 
from bias which may exist on the part of any par-
ticular supervisor (89, p. 883). 

Likewise, in instances where a panel appraises an em-

ployee's performance, the courts look for similar safeguards. 

The following cases are examples of the importance of pro-

viding written guidelines and specific procedures for 

appraisal panels to follow. 

1. A black government employee claimed that failure 
to be selected for promotion by a rating panel 
was the result of a discriminatory panel appraisal. 
The court noted that the panel used specific 
written guidelines in appraising all candidates 
for promotion. The court also noted that all five 
members of the panel, including the three black 
members, rated the employee as not qualified 
(344). 

2. Despite a charge by an employee that the appraisal 
system relied upon by the rating panel consisted 
of subjective judgments by white supervisors, the 
court held that procedures used by an employer 
were applied consistently and included a multi-
step process in which no single factor or person 
controlled the final decision (236). 

3. Procedures used by a state employer in appraising 
employee performance for promotion were found to 
be nondiscriminatory. Appraisals were made by a 
three-member panel, one of whom was black, based 
upon job requirements and written guidelines 
(59). 

4. Although a charge of "pre-selection" was enough 
to establish a prima facie case of racial dis-
crimination in one case, the court held that the 
employer did not discriminate against a black 
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employee when the rating panel did not recommend 
him for promotion. The employer was able to 
show that the promotion panel followed specific 
written guidelines in the appraisal process 
(127). 

5. The United States Postal Service Promotion 
Advisory Board had no written guidelines to follow 
and often used personal knowledge of the candi-
dates in rating them for promotion. The appeals 
court held that the system discriminated against 
minorities (46). 

In two cases, although the employer had established 

procedures for the appraisal panel to follow, discriminatory 

practices were found. Reviewing personnel files to make the 

selection decisions without convening the selection panel 

(204) and allowing a member of the personnel department to 

prepare a "profile" on each candidate for promotion prior to 

appraisal by the panel (151) were both considered discrim-

inatory. 

Irregularities in the procedure used to appraise 

employee performance for promotion were the subject of liti-

gation in three cases. The failure of an employer to seat 

a black on the promotion appraisal committee as called for 

in its written procedures was not enough to warrant a finding 

of discrimination in one case. The court held that violation 

of an internal regulation was not enough in itself to be a 

violation of Title VII (222). 

In the second case, no written guidelines or objective 

promotion criteria were provided to guide a predominately 

male promotion panel in selecting employees for mid-

management positions. The court found that since 75 per cent 



151 

of such positions were filled from within and statistics 

indicated that male employees were promoted at a signif-

icantly higher rate than similarly situated female employees, 

the employer had intentionally discriminated against female 

employees (71) . 

An employee claimed that an unfairly low performance 

appraisal was the major reason for nonpromotion in the third 

case. The court found that the panel followed written 

guidelines and that no single factor or individual controlled 

the selection process (188) . 

Use of Performance Appraisals 

Performance appraisals are often used as the basis for 

making decisions regarding promotion, training and develop-

ment opportunities, and transfers to positions that lead to 

promotion. Of the nine cases analyzed involving the use of 

performance appraisals, findings of discrimination resulted 

in seven cases, and in two cases the employer's use of per-

formance appraisals was considered to be nondiscriminatory. 

In cases where an employee has challenged the use of a 

performance appraisal as discriminatory, the courts allow 

the employee to show that he or she would have been promoted 

"but for" use of the discriminatory performance appraisal. 

In the following cases, employees were able to show 

that use of a discriminatory appraisal was the major reason 

for nonpromotion and, had it not been used, each would have 

been promoted. 
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1. Use of a disciminatory appraisal greatly reduced 
a female employee's opportunities for promotion 
and was the single most important element in the 
promotion decision. The court did not determine 
whether or not the selecting official knew that 
the supervisor's appraisal was discriminatory. 
Use of a discriminatory appraisal that played a 
large part in the decision was enough to result 
in a finding of discrimination (285). 

2. One supervisor retaliated against an employee 
who had filed discrimination complaints by 
appraising his performance as "mediocre." When 
the appraisal was used to reject his application 
for promotion, the employee filed suit.' The 
court held that the employer had acted in a 
discriminatory manner and ordered promotion of 
the employee (125). 

3. Discriminatorily low appraisals made by white 
supervisors were the key factors in determining 
qualifications for advancement. Use of the 
appraisals as the only consideration in the 
promotion decision was found to be discriminatory 
(217) . 

Where an employee claims use of a discriminatory 

appraisal in the promotion decision and is not able to show 

that he would have been selected for the position "but for" 

use of the appraisal, courts have held that the employee was 

not harmed by the discriminatory appraisal since the employee 

would not have been selected had the appraisal not been used 

in making the decision (166, 224, 277). 

In three instances where use of a discriminatory 

appraisal was a major factor in the non—promotion decision, 

each employer offered the defense that it had relied in good 

faith upon the appraisals of the employees' previous super-

visors. In each case, the court held that where a 

discriminatory appraisal is the key factor in the selection 
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decision and the employee has not had a reasonable oppor-

tunity to inspect, correct, or request removal of the 

discriminatory appraisal prior to its use, a new use of the 

old discriminatory appraisal is the equivalent of a new 

individual act of discrimination (62, 211, 288). 

Education, Experience, and Training 
Requirements 

Education, experience, and training requirements are 

three of the most frequently cited requirements for advance-

ment, additional training and development, or transfer. 

Although these requirements are thought of as neutral, in 

many instances they have an adverse impact upon groups pro-

tected by EEO legislation. These three selection procedures 

are discussed separately in this section. 

A total of 70 cases involving education, experience, 

and training requirements was analyzed in this study. These 

cases constitute 17.9 per cent of the total cases analyzed 

in all categories in this study. The summary in Table IV 

shows the basis upon which suit was brought, the major factor 

in the courts' decisions, and the number and percentage of 

cases found discriminatory, nondiscriminatory, and remanded 

for further hearings. 

The summary shows that 32, or 47.7 per cent, of all 

cases analyzed in this category involve education require-

ments. Experience requirements were the issue in 27, or 

38.6 per cent, of the cases analyzed in this category. 
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Training requirements were questioned in 11, or 16 per cent, 

of cases analyzed in this category. 

Race/national origin was the basis for suit in 50, or 

71 per cent, of the cases analyzed in this category. Sex 

was the basis for suit in 13, or 18.5 per cent, of the cases 

analyzed in this category; and race/national origin and sex 

were the basis for 4, or 5.7 per cent of the cases. Age was 

the basis for 3, or 4.5 per cent, of cases analyzed in this 

category. 

Adverse impact was a major factor in the court decision 

in 46, or 65.7 per cent, of the total cases analyzed in this 

category. In 21 of these cases, or 30 per cent, education, 

training, and experience requirements were found to have a 

discriminatory adverse impact. In 24, or 34 per cent, of 

these cases, nondiscriminatory findings resulted; and 1 case, 

or 1.5 per cent, was remanded. 

Disparate treatment was a major factor in court 

decisions in 24, or 34 per cent, of the total cases analyzed 

in this category. In 12 of these cases, or 17 per cent, the 

education, training, and experience requirements were found 

to be discriminatory, whereas the requirements in 12 cases, 

or 17 per cent, were found to be nondiscriminatory. 

The summary shows that 32, or 47.7 per cent, of all 

cases analyzed in this category involve education require-

ments. Experience requirements were the issue in 27, or 

38.6 per cent, of the cases analyzed in this category. 
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Training requirements were questioned in 11, or 16.6 per 

cent, of the cases analyzed in this category. 

Education 

The formal education requirement, one of the most widely 

used criteria for advancement, was one of the first to be 

found discriminatory in a number of cases. A total of 32 

cases dealt with education requirements and discrimination 

was found in 18 cases. The education requirement was sup-

ported as nondiscriminatory in 14 cases. 

In what is considered the classic case of adverse impact, 

the Supreme Court ruled in Griggs v. Duke Power Company that 

a high school education was not related to the position in 

question and was discriminatory (121). The employer required 

a high school education as a condition for employment in or 

transfer to certain positions which previously had been L 

filled only by white employees. The employer was unable to 

establish that the requirement was related to successful job 

performance when evidence presented in the case indicated 

that employees hired in those positions prior to the 

imposition of an education requirement performed satisfac-

torily without a high school education. In commenting on 

the imposition of an education requirement without estab-

lishing job relatedness, the Court stated, 

History is filled with examples of men and women 
who rendered highly effective performance without the 
conventional badges of accomplishment in terms of 
certificates, diplomas, or degrees. Diplomas and 
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tests are useful servants, but Congress has mandated 
the common-sense proposition that they are not to 
become masters of reality (121, p. 178). 

In order to prove job-relatedness of an education re-

quirement, the courts have asked employers to compare the 

job performance of employees without the education require-

ment to those who meet the requirement. In two cases 

strikingly similar to Griggs, employers were not able to 

show evidence that the education requirement was related to 

the jobs for which it was required. In the first situation, 

an appeals court found that the high school education pre-

requisite for transferring into certain departments had not 

been validated with reference to success on the job and was 

instituted by the employer based only on the assumption that 

failure to achieve in school reflects the inability to 

achieve on the job (265). The other employer had previously 

limited blacks to certain positions and was found to be in 

violation of Title VII by requiring a high school education 

as a qualification for transfer to these positions. No 

evidence was offered by the employer indicating that black 

employees with less formal education were less successful in 

the positions than white employees with a high school 

education. The court noted that the requirement was based 

on the assumption that high school graduates would achieve 

in industry simply because they achieved in school without 

considering the possibility that dropping out of school may 
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have resulted from economic necessity and not the inability 

to achieve skills demanded by the employer (328). 

In a related case, the employer adopted a tenth-grade 

education requirement after it began desegregating its work 

force. The requirement disqualified substantially more 

blacks than whites and had not been validated. In speaking 

to the discriminatory effect of the requirement, the court 

noted, 

The crude benchmark selected by the employer to 
insure employees could read and write, add and sub-
tract, operates to substantially and disproportionately 
burden minorities and has been shown to be related 
to job performance in only the remotest sense (228, 
p. 777). 

A county sanitation department with no minority 

employees above the level of field supervisor required a 

high school diploma or its equivalent for promotion to 

higher supervisory positions. As a defense to the un-

validated education requirement, the employer attempted to 

show that the education requirement was merely desirable and 

not a requirement. The court noted that the requitement 

would deter applicants for promotion from applying; since 

the employer had not validated the requirement, it was 

discriminatory (334). 

When the position involves the public interest and 

safety, the courts are more likely to allow the education 

requirement. For example, the requirement for additional 

education has been upheld as related to positions of railroad 
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electricians and machinists (98); campus guard (149); 

policeman (170, 303); and highway patrolman (208). 

Education requirements for entrance into apprenticeship 

training programs, however, are generally not supported by 

the courts. As the following cases illustrate, the high 

school requirement is considered to be an unreasonable pre-

requisite for admittance into such programs because of its 

adverse impact upon minorities and the insufficient relation-

ship between the education requirement and successful 

performance in the training program. 

1. One court found the high school requirement to be 
discriminatory when the employer cou.lt not show a 
relationship between a high school education and 
successful performance as a mason's apprentice 
(226) . 

2. Black candidates for training in a sheet metal 
apprenticeship program established a case of 
adverse impact. Many of the company's present 
employees were performing satisfactorily on the 
job without the high school education. In view 
of the adverse impact on blacks and no proof of 
job-relatedness, the requirement was not upheld 
(245). 

3. An ironworkers joint apprenticeship committee's 
requirement of a high school education was found 
to have a discriminatory impact upon blacks 
based upon statistics showing that 27.9 per cent 
of black males over 14 and 49 per cent of white 
males over 14 had high school diplomas. The 
requirement was held to be unrelated to success 
in the program (127). 

4. Statistics which showed that only 9 per cent of 
employees selected for an employer's apprentice-
ship program were black were enough to result in 
a finding that the high school requirement for 
entry into the training program was discrim-
inatory . The court noted that two-thirds of the 
employer's work force was black (153). 
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5. Black applicants for an ironworkers' training 
program presented statistics showing the large 
disparity between blacks and whites with a high 
school education and were able to establish a 
case of discriminatory adverse impact. The 
union had made no effort to validate the educa-
tion requirement, and the court found it to be 
unlawful (256). 

A frequently used defense to the high school require-

ment for entry into an apprenticeship program is that reading 

and mathematics skills are essential for success as an 

apprentice. The courts have ruled that while apprenticeship 

programs may require a certain level of reading and mathe-

matical ability, the high school diploma does not clearly 

indicate that the candidate has the necessary reading and 

mathematics skills to justify requiring candidates to be 

high school graduates (76, 91, 96, 233). 

In one instance where the joint apprenticeship committee 

required a high school education, the requirement was found 

not to be in violation of Title VII. Evidence presented 

indicated that the committee had never turned down a black 

for admittance into the program because of lack of a high 

school education, and that there was no significant differ-

ence between the number of blacks and number of whites 

selected for the program (132). 

In a number of cases, the requirement for some college 

education or a college degree has been supported by the 

courts as related to the position in question. A college 

degree was upheld for the position of health program 
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representative (246), as was a business degree for the 

position of accountant (323). 

An advanced degree requirement for promotion to a 

higher or tenured position in academia is usually upheld. 

One court indicated that the requirement of a Doctor of 

Philosophy degree to advance beyond the Assistant Professor 

rank was "an educational credential almost universally re-

quired for higher ranks in most colleges" (163, p. 527). 

Another court held that even though the Ph.D. requirement 

had a disparate impact on blacks, it was justified by the 

legitimate interests of the university in expansion of knowl-

edge and scholarship (263). The Ph.D. was held to be a 

recognized indication of specialization and scholarship 

within the academic community in two cases (37, 315). 

However, the courts do not support the advanced degree 

requirement where it is not consistently applied. In one 

case, a university refused to promote and grant tenure to a 

female physical education instructor since she had not com-

pleted the requirements for a master's degree, considered to 

be the terminal degree in this field. Since the college had 

promoted three male members in the same department who did 

not have master's degrees, the requirement was considered to 

be discriminatory (168). In a second case, a Hispanic 

faculty member was denied promotion because of a lack of a 

Ph.D. in his field but presented evidence that non-Hispanic 
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faculty members were promoted without the degree both before 

and after his rejection (2). 

The requirement for education beyond the high school 

diploma has been found discriminatory in several cases. 

Inconsistency in applying the requirement resulted in a dis-

criminatory finding in three cases. One employer required 

two years of college with emphasis on inventory and produc-

tion control for a material control analyst position. A 

female employee brought suit, stating that she was qualified 

because of her previous work experience in performing the 

duties of the position. The court ruled that the require-

ment was not absolute and had been inconsistently applied 

since the male employee selected had a two-year degree in 

liberal arts (139). 

A similar finding resulted in a case where the employer 

required additional education for positions in its computer 

department. The employer's reasons for failure to promote 

specific black employees were found to be pretextual. The 

court noted that the employer was inconsistent in applying 

the education and experience requirements. If a black 

employee had more experience than the white promoted, it 

would claim that education was the key to performing the job. 

If the black employee had more experience and better educa-

tion, the bank simply stated that the white employee was 

better qualified (227). 
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The third case involved a female tax auditor with a 

college degree who brought suit when she was not promoted 

for the position of revenue agent. As a defense for the 

nonselection, the employer stated that the employee had not 

maintained a "B" average in her college accounting courses. 

The court noted that this was a personal requirement imposed 

by the supervisor and a pretext for discrimination (110). 

A public aid department required a college degree for 

all case aides and case aide trainees seeking promotion to 

caseworker positions. The evidence indicated that the aides 

and caseworkers performed the same task, and that the college 

degree could not be shown to be predictive of successful job 

performance. The employees introduced an alternative 

acceptable to the courts: reclassifying the case aides and 

trainees to the caseworker positions (177). Another 

employer's college degree requirement for analyst positions 

had an adverse impact upon black employees. During the 

course of the case, evidence was presented showing that 

several employees in those positions performed satisfactorily 

without the college education. As a result, the court did 

not uphold the college requirement as related to successful 

performance in the analyst positions (229). 

Experience 

In businesses that had few female or minority employees 

prior to the enactment of Title VII, experience requirements 

are likely to have an adverse impact on these groups. Since 
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the courts consider an experience requirement to be an 

employee selection procedure, it is essential that the 

employer show job-relatedness when such a requirement is 

expected to have an adverse impact on members of the pro-

tected groups. According to the Uniform Guidelines, the 

critical factor in establishing job-relatedness is the 

relationship between the content of the experience and the 

content of thejob for which the experience is required (102, 

p. 38302) . 

Experience requirements were the major factor in court 

decisions in 27 cases. The requirements were not upheld in 

12 cases, and were upheld in 15 cases. 

The majority of cases discussing the use of experience 

as a selection criterion involve promotion. In several 

instances, employers require time-in-grade experience as a 

prerequisite for promotion. As the following cases illus-

trate, courts do not support such a requirement where the 

employer is unable to establish a relationship between the 

requirement and the position for which the experience is 

required. 

1. A county sheriff's department required four years' 
experience as a deputy sheriff with the county 
in order to be considereid for promotion to ser-
geant. Statistics presented by female plaintiffs 
indicated that 90 per cent of male candidates and 
50 per cent of female candidates were able to 
satisfy the experience requirement. The employer 
was not able to show a business necessity for the 
requirement, and it was declared discriminatory 
(310) . 
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2. At issue in an appeals court case was a city 
police department's five-year-in-grade expe-
rience requirement for promotion to sergeant 
and an additional two years of experience for 
positions above sergeant. The court noted 
that the promotion system itself, composed of 
a written test, evaluations, and seniority, 
should weed out the unqualified if it worked 
as it should. Declaring that the experience 
requirement was a barrier to blacks competing 
for promotion, the court found the requirement 
to be an "irrelevant formality," arbitrary, and 
unrelated to successful performance as a police 
sergeant (221). 

3. Another police department required five years 
of patrolman experience in order to be eligible 
for promotion to sergeant. The requirement was 
found to be arbitrary, not related to successful 
performance as a police sergeant, and it tended 
to perpetuate prior discrimination in the 
department (3). 

When promotion to technical and professional positions 

is the issue, the courts are more likely to support an expe-

rience requirement if the employer establishes that the 

position requires a certain degree of related experience and 

if the requirement is consistently applied. The following 

cases illustrate this point. 

1. Five years of experience in food services was 
required by an employer for the position of 
Assistant Director of Food Services. The 
employer was able to show that the specialized 
experience was directly related to the duties 
encountered in the position (183). 

2. Clinical supervision and counseling experience 
for the position of coordinator of an alcoholic 
outreach center were held to be sufficiently 
related to the duties required in the position. 
In addition, the court noted that the position 
required skills in conducting group therapy that 
could only be acquired through experience (122). 
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3. Prior supervisory experience in data processing 
was considered to be a valid requirement for the 
position of accounting manager. The court held 
that the experience requirement was closely 
related to the duties contained in the position 
(80). 

4. The General Services Agency required general 
supervisory experience for the position of Labor 
Relations Supervisor. The candidate selected 
met the experience requirement and had additional 
labor management expertise. The selection 
decision was challenged on the basis that the 
selected employee had obtained the experience 
through a temporary assignment to the position. 
The court noted that, although the temporary 
appointment was unusually long (11/2 years), 
it was not a violation of Title VII (79). 

5. The U.S. Army required experience in 
"state-of-the-art" weaponry as a prerequisite 
for promotion to a GS-14 missile testing range 
position. In addition to meeting this require-
ment, the successful employee had additional 
experience in missile instrumentation and 
weapons planning. The court held that the 
specialized experience requirements were related 
to the duties contained in the position (140). 

The government required one year's experience "or 

equivalent" at the GS-14 level to qualify for a GS-15 posi-

tion. When a female employee was denied an interview, she 

filed suit claiming disparate treatment. The employer was 

not able to rebut evidence that it had granted many waivers 

and exceptions to the requirement. Had the employer con-

sidered the employee's previous training and experience, she 

would have qualified. Evidence indicated that a male had 

been preselected and that the written requirements for the 

position were modified in order to qualify him (270). In a 

similar case, a university required three years' experience 

at the instructor level in order to be considered for 
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promotion. The requirement was sometimes waived for men but 

not for women. The plaintiff was able to establish a case 

of disparate treatment with statistics indicating that the 

percentage of men in higher ranks was considerably greater 

than the percentage of women who possessed the same expe-

rience (200) . 

Where experience is required for supervisory or lower 

level management positions, the courts tend not to support 

generalized experience requirements. For example, one 

employer required twenty years of experience as a prerequi-

site for promotion from non-management to management 

positions. Evidence indicating a significant under-

representation of blacks in supervisory positions and no 

proof of a business necessity for such a requirement resulted 

in a finding of discrimination (108). 

There are several instances in which the experience 

requirement was held to be reasonable and related to the 

content of the position for which it was required. The 

following cases are examples of experience requirements that 

are supported by the courts. 

1. The Defense Mapping Agency considered experience 
related to cartography acquired during six of 
employee's last ten years of experience. Black 
employees claimed that the requirement had an 
adverse impact on black employees. The criterion 
was held to be proper; and statistics indicated 
that blacks moved into supervisory positions at 
a rate higher than their overall representation 
in the agency's work force (56). 
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2. Experience as an installer of telephone equipment 
was held to be a valid requirement for promotion 
to a supervisory position. The higher position 
required the knowledge and skills acquired 
through experience as an installer (143). 

3. The Government Printing Office required prior 
supervisory experience for promotion to the 
position of assistant foreman. The employer was 
able to show that the knowledge and skills 
acquired at the lower level supervisory position 
were essential to successful performance in the 
foreman position (166). 

4. A county government required at least six months' 
experience in its Transfer Unit in order to 
acquire the knowledge and skills necessary for a 
supervisory position in the department. By show-
ing that the position required the ability to 
supervise and train other employees, the employer 
was able to show that the skills were sufficiently 
specialized to warrant the experience requirement 
(8 ) . 

Where experience requirements are shown to be closely 

related to safety considerations, the courts support the 

additional requirement as related to the job. Actual expe-

rience in unloading ships or experience as a relief foreman 

in a transportation department were held to be job related 

even though they were shown to have an adverse impact on 

female employees. An analysis of the position indicated 

that supervision and safety were crucial factors in the 

position (10). A requirement of two years' truck-driving 

experience was also held to be job related despite its 

adverse impact on women. The court stated that the important 

public interest in safety on the roads and highways is suf-

ficient to require the higher employment standard (49). A 

requirement for one year of experience on patrol duty as a 
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prerequisite for promotion to police sergeant was held to be 

reasonable when the city showed there was no reasonable 

alternative and without the requirement there was consider-

able risk to public health and safety (194). 

When the employer requires not only specialized expe-

rience but also recent experience, it can have an impact 

upon older employees. In two cases, one employer's practice 

of granting half-credit for experience accumulated more than 

ten years ago came under question by its older employees. 

As a defense to the requirement, the employer stated that 

rapid technological changes in the automotive industry re-

quire that it give more credit for recent industry experience 

than experience acquired in years past (97, 152). A high-

tech employer required recent specialized experience in 

circuit design and circuit systems for promotion to higher 

level technical positions. The court held that the position 

was unique and required a person with recent technical 

expertise gained through related experience to develop new 

product lines and technology (284). 

Experience requirements for entry into apprenticeship 

programs generally have not been supported by the courts. 

An elevator construction union required two years' experience 

in the industry as an entry requirement. The court held that 

because of the lack of women and minorities in the industry, 

the requirement served to perpetuate past discrimination and 

was not related to the trainee positions (95). Another 
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union required four years of experience to be eligible for 

entry into its craft apprenticeship program. The court 

noted that it was public knowledge that the union was exclu-

sively male and that the experience requirement only served 

to continue past discrimination (96). An operating 

engineers union that was almost entirely white required 200 

days' experience in operating a variety of equipment. In 

this case, the court noted that most of the equipment did 

not require a license to operate and that the necessary 

skills could easily be acquired without experience (92). 

An employer who catered meals for airlines required 

previous experience as a supervisor for a supervisory 

position. The court held that the supervision of airline 

meal preparation does not require specialized supervisory 

skills but, rather, involves skills that many persons easily 

learn (219). 

In two instances, the employer required previous expe-

rience in similar positions as a requirement for craft and 

foreman positions. In the first case, the employer required 

prior industrial experience for craft positions. The court 

noted that although the experience requirement may be 

related to plant safety and business efficiency, the employer 

failed to show that the experience requirement was necessary 

(224). In the second case, the court ruled that while prior 

experience as a foreman can be a factor in the business 

necessity defense, such experience is not considered 
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indispensable without inquiry into the nature and extent of 

the experience to see if it indicates superior competence as 

a foreman. The court warned that such a requirement could 

result in the hiring of incompetent foremen before qualified 

ironworkers simply because the experience requirement had 

been met (118). 

Training 

According to the Uniform Guidelines, a training require-

ment can be justified on the basis of the relationship 

between the content of the training 
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employer discriminated against them by failing to provide 

them with training that could qualify them for promotions. 

The courts held that the employees must show that an 

employer's failure to train constitutes either dissimilar 

treatment or treatment that is equal on its face but unequal 

in its effect upon minorities (44, 61, 180, 207). 

One employer discontinued its training program designed 

to teach laboratory technician skills since it could hire 

already-skilled workers on a racially neutral basis using a 

validated test. The court declared that Title VII does not 

impose a duty upon the employer to institute training pro-

grams in order to remedy the adverse impact of the public 

school system on blacks (89). 

Nonselection for training frequently has been an issue 

in discrimination cases involving training requirements. A 

group of female employees brought suit against their employer 

claiming discriminatory treatment when they were barred from 

participation in the employer's tuition refund program and 

advanced traffic school where they could have acquired basic 

technical skills qualifying them for advancement. Since only 

seven specific instances of discrimination were alleged, the 

case was remanded for the lower court to determine if the 

employer had engaged in a pattern or practice of discrim-

ination (259). 

When an older employee was not selected for specialized 

training in electronic machine repair, the employee brought 
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suit claiming age discrimination. As a defense for non-

selection of the employee, the employer cited the expense 

involved in training an employee who would spend a limited 

time with the company. The court held that the reason given 

was a pretext for discrimination, and the employer was 

ordered to place the employee on an accelerated training 

schedule that was comparable with younger employees (54). 

In instances where the positions in question require 

specialized skills which can be obtained through training 

prior to entry into the position, courts support only those 

training requirements which are shown to be related to the 

job. The following cases illustrate this support. 

1. An employee who failed a mechanical aptitude 
test was required to enter a training program 
designed to increase his mechanical skills prior 
to entry into the job. The employer was able to 
show that the position in question required skill 
in at least two areas, and the employee had skill 
in only one work area. The training requirement 
was held to be valid and nondiscriminatory (141). 

2. Requiring specialized training for electricians, 
machinists, and sheet metal workers prior to 
selection for craft positions was held to be job 
related where the requirement was applied to all 
employees (93). 

3. The Government Printing Office required that 
female bindery workers who wanted to become book-
binders undergo a four-year apprenticeship 
training program. Evidence presented indicated 
that few bookbinders used the skills acquired 
during the apprenticeship program, and that only 
male employees worked as bookbinders. The court 
held that the training requirement was not 
related to the job and served as a way to dis-
courage women from becoming bookbinders (298). 

4. One employer required specialized training for 
its clerical, managerial, and sales positions. 
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No evidence was presented indicating that the 
training was related to the content of the 
positions, and the case was remanded to deter-
mine if the positions actually required any 
specialized training or qualifications (93). 

Other Selection Procedures 

In addition to the selection procedures discussed in 

previous sections of this study, a number of other selection 

procedures have been the source of discrimination suits. 

Among these selection procedures are affirmative action 

plans, height/weight requirements, the bona fide occupational 

qualification (BFOQ), the veterans' preference, and citizen-

ship requirements. 

A total of 65 cases involving other selection procedures 

was analyzed in this category. These cases constitute 16.7 

per cent of the total cases analyzed in all categories in 

this study. The summary in Table V shows the basis upon 

which suit was brought; the major factors in the courts' 

decisions; and the number and percentage of cases found dis-

criminatory, nondiscriminatory, and remanded for further 

hearings. 

Race/national origin was the basis for suit in 25 cases, 

or 37.9 per cent of all cases analyzed in this category; sex 

was the basis for 26 suits, or 40.9 per cent. Race/national 

origin and sex were the basis for 5 suits, or 7.6 per cent; 

and 9 suits, or 13.7 per cent, were brought based upon age 

discrimination. 
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The summary shows that a total of 33, or 51.6 per cent, 

of the 66 other selection procedures analyzed in this study 

was discriminatory. The bona fide occupational qualification 

was a major factor in 13 court decisions, or 21 per cent, 

representing the largest number of discriminatory findings. 

Height/weight requirements were a major factor in findings 

of discrimination in 11 cases, or 16.7 per cent. Affirm-

ative action plans were found discriminatory in 5 cases, or 

7.5 per cent. Veterans' preferences were held to be dis-

criminatory in 1 case, or 1.6 per cent, of cases analyzed in 

this category; and citizenship requirements were found dis-

criminatory in 3 cases, or 4.6 per cent. 

Nondiscrimination was found in 30 cases, or 45.5 per 

cent, of cases analyzed in this category. The summary indi-

cates that in 16 cases, or 24 per cent, voluntary and 

court—ordered affirmative action plans were considered non-

discriminatory. Height/weight requirements were found 

discriminatory in 5 cases, or 7.6 per cent, while the bona 

fide occupational qualification was upheld in 3 cases, or 

4.6 per cent. In 1 instance, or 1.6 per cent, the veterans' 

preference was found to be discriminatory; and citizenship 

requirements were upheld in 3, or 4.6 per cent, of the cases 

analyzed. 

Affirmative Action Plans 

Since the enactment of Title VII and other EEO legisla-

tion, many employers have attempted to alter selection 
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procedures and improve employment advantages for previously 

underrepresented groups. Many times these voluntary efforts 

involve significant changes in employment relationships. 

Some of the changes have been challenged as "reverse dis-

crimination" by nonminority employees even though the EEOC 

Affirmative Action Guidelines state that there is "no 

separate concept under Title VII of 'reverse discrimination'" 

(101, p. 4422). 

The legislative history of Title VII indicates that in 

enacting the law, Congress intended to establish legislation 

that would protect all individuals from employment discrim-

ination. Section 703(j) provides: 

Nothing contained in this title shall be inter-
preted to require any employer . . . to grant 
preferential treatment to any individual or to any 
group because of the race, color, religion, sex or 
national origin of such individual or group on 
account of an imbalance which may exist with respect 
to the total number or percentage of persons of such 
race, color, religion, sex or national origin in any 
. . . area, or in the available work force in any 
. . . area (316, p. 144). 

In Griggs v. Duke Power Company, the Supreme Court 

reinforced the standard established in Title VII. 

The Act does not command that any person be 
hired simply because he was formerly the subject of 
discrimination. . . . Discriminatory preference for 
any group, minority or majority, is precisely and 
only what congress has proscribed (121, p. 179). 

Title VII also contains specific provisions permitting 

court-ordered affirmative action in cases where intentional 

violations of the law have been proven. Under Section 706(g) 

courts 
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may enjoin the respondent from engaging in such 
unlawful employment practice, and order such 
affirmative action as may be appropriate . . . 
(316, p. 145). 

Voluntary and court-ordered affirmative action plans 

were a major factor in 21 court decisions analyzed in this 

study. Findings of discrimination resulted in 5 cases, and 

in 16 cases the affirmative action plans were held not to 

discriminate against nonminority employees. 

Some early discrimination cases dealt with the question 

of preferences based upon race. In McDonald v. Santa Fe 

Transportation Company, the Supreme Court ruled that the 

employer violated Title VII by discharging two white 

employees charged with misappropriating company cargo while 

retaining a black employee charged with the same offense. 

Referring to its decision in Griggs, the Court concluded 

that Title VII prohibits racial discrimination against white 

employees based upon the same standards as it prohibits dis-

crimination against black employees (195). In a footnote, 

the Court stated that it did not consider the specific issue 

of whether Title VII prohibits all affirmative action. 

In Regents v. Baake, the issue presented was whether or 

not the University of California at Davis could set aside 

sixteen places for minority applicants without violating the 

Fourteenth Amendment or Title VI. In a split decision, the 

Supreme Court ruled that race could not be used as a sole 

criterion for admission, even though the university was 

voluntarily attempting to remedy past discrimination (244). 
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While agreeing that the goals of integrating the medical 

profession and increasing the number of physicians willing 

to serve members of minority groups were compelling state 

interests, the Court concluded that the special admissions 

program was not the "least intrusive" means of achieving 

these goals. 

We have never approved a classification that aids 
persons perceived as members of relatively victimized 
groups at the expense of other innocent individuals 
in the absence of judicial, legislative, or admin-
istrative findings of constitutional or statutory 
violations. . . . it cannot be said that the govern-
ment has any greater interest in helping one 
individual than in refraining from harming another 
(244, p. 1017). 

The Court indicated that race may be taken into con-

sideration as one of many factors in determining admission 

to the medical school where applicants compete with one 

another for all available seats. Since the special admis-

sions program involved an intentional use of racial criteria 

that totally excluded nonminority applicants from a specific 

number of seats in each entering class, the Court found the 

selection procedure to be discriminatory. 

The Court's finding in the Baake case serves as the 

basis for subsequent lower court decisions that race may be 

taken into account as a factor in employment and promotion 

decisions (77, 136, 252, 261). 

Some viewed the Baake decision as suggestive that Title 

VII prohibited all voluntary affirmative action efforts 

unless the employer previously had violated the law (322). 
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However, in United Steelworkers of America v. Weber, the 

Supreme Court held the opposite view (318). 

In Weber, white employees brought suit challenging an 

affirmative action plan collectively bargained by a union 

and an employer. Specifically, Weber involves the issue of 

whether Title VII prohibits private employers from granting 

racial preference in employment practices. In a 5-to-2 

decision, the Court held that voluntary affirmative action 

plans are permissible under certain conditions (318). 

Kaiser Aluminum and Chemical Corporation and the steel-

workers' union entered into a collective bargaining agreement 

that would reserve 50 per cent of craft trainee positions 

for black employees until the in-plant percentage of black 

craft workers reached that of the local labor force. The 

employer previously had required prior craft experience for 

entry into on-the-job training programs; and because of the 

discriminatory nature of craft unions, black employees 

traditionally lacked the required experience. White 

employees with more seniority who were excluded from the 

training program because of the 50 per cent requirement 

brought suit claiming that the employer's procedure was a 

violation of Title VII. 

The Court held that the plan fell within the area of 

discretion left by Title VII for private voluntarily adopted 

affirmative action plans designed to eliminate "conspicuous 

racial imbalance" in traditionally segregated job categories. 
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In ruling that Title VII does not prohibit all voluntary 

affirmative action, the Court pointed to section 703 (j) of 

the Act which states that nothing in Title VII is to be 

interpreted as requiring preferential treatment of any group 

because of a racial imbalance. According to the Court, al-

though preferential treatment was not required, it was 

permissible in order to remediate the effects of past dis-

criminatory practices (318). 

Even though the Court did not specifically delineate 

between permissible and impermissible affirmative action 

plans, it did identify aspects of the Kaiser plan that made 

it permissible: 

1. The job categories involved were known to be 
traditionally segregated; 

2. The plan did not unnecessarily trammel the 
interests of white employees; the plan did not 
require the discharge of white workers and their 
replacement with new black hires; 

3. The plan did not create an absolute bar to the 
advancement of white employees; half of those 
trained in the program were white; 

4. The plan was a temporary measure; was not intended 
to maintain racial balance, but to eliminate a 
racial imbalance (318, p. 324). 

Courts since Weber have relied on these general guide-

lines in cases where public and private sector majority 

group employees bring suit claiming that the employer's 

voluntary affirmative action plan discriminates against them. 

The following cases are illustrative of this reliance upon 

the Weber guidelines. 
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1. The California Highway Patrol traditionally-
barred women from consideration as traffic 
officers. When the agency lowered its minimum 
height and weight requirements permitting con-
sideration of women for traffic officer positions, 
male highway patrol officer applicants brought 
reverse discrimination charges. The appeals 
court ruled that a state may institute a volun-
tary affirmative action program and that where 
the plan satisfies the four criteria articulated 
in Weber, the employer may not be held liable by 
members of the opposite sex (171). 

2. The City of Detroit's affirmative action plan 
under which equal numbers of white and black 
police sergeants would be promoted to lieutenant 
positions was found to m-et the guidelines estab-
lished in Weber. The appeals court ruled that 
pre-Act discrimination was sufficient justifica-
tion for the employer to establish the voluntary 
affirmative action program containing a quota 
provision. In its opinion, the court clearly 
stated that the Weber guidelines were applicable 
to affirmative action efforts in the public 
sector (27). 

3. In a district court case, the court ruled that a 
community college could adopt affirmative action 
plans for faculty hiring and promotions despite 
the contention that the college had no history 
of racial discrimination. The court held that 
under Weber such a plan is justified by a history 
of racial discrimination in the relevane popula-
tion or the profession at large (55). 

4. The Pennsylvania Supreme Court ruled that the 
city civil service commission's plan to fill 20 
firefighter positions with 10 minority group 
candidates and 10 white candidates was proper. 
In answer to the plaintiff's claim that Title VII 
prohibits any form of voluntary racial preference, 
the court cited Weber's interpretation of the 
law and support of voluntary affirmative action 
as a reasonable response to "traditionally 
segregated employment conditions" (47). 

5. In finding an employer's affirmative action plan 
bona fide, an appeals court stated that the 
burden on the employer in a reverse discrimination 
case is to produce evidence that its affirmative 
action program was adopted in response to a 
"conspicuous racial imbalance" in its work force 
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and is remedial in purpose. The employer must 
also produce evidence that its affirmative 
action plan is reasonably related to its reme-
dial purpose (269). 

6. The City of Seattle's selective certification 
procedure which allowed eligible minorities not 
within the top ranks of the eligibility roster 
for promotion was to be promoted and found to 
be part of a bona fide affirmative action plan. 
The state supreme court found that the procedure 
did not create an absolute preference for 
minority group members to the exclusion of others. 
Use of the procedure allowed minorities to be 
considered for advancement along with white 
candidates (189). 

The question of whether or not a state fair employment 

practices act prevents a county civil service commission from 

adopting a remedial affirmative action plan to overcome the 

continuing effects of past discrimination was the subject of 

a state supreme court case. Relying on the Weber decision, 

the court held that the Sacramento County Civil Service Com-

mission did not violate the state law or Title VII when it 

adopted a race-conscious affirmative action hiring and pro-

motion plan of limited duration (240). 

Not all preferential treatment of minorities can be 

defended successfully against reverse discrimination charges. 

At least two courts have indicated that an informal prefer-

ence for minorities cannot be defended under Weber. In one 

case, the employer's "plan" was held to be nothing more than 

arbitrary decision—making power vested in the personnel 

manager to label positions as "black" or "white." The court 

concluded that the plan existed only in the mind of the 

personnel manager and was not a valid affirmative action 
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plan (297). In the second case, a terminal manager made 

selection decisions with only a vague awareness of the com-

pany' s affirmative action plan even though the national 

office had formulated a detailed written plan. The court 

held that this informal selection process provided no safe-

guard to prevent discrimination against nonminority group 

employees (175). 

One controversial aspect of some voluntary and court-

ordered affirmative action plans is seniority override 

provisions. These provisions permit seniority systems con-

tained in collective bargaining agreements to be bypassed 

and allow less senior employees to be promoted, transferred, 

or retained in the event of layoffs. Overriding bona fide 

seniority provisions is a sensitive issue, particularly when 

the less senior minority employees have not themselves been 

subject to discrimination. In the following cases, override 

provisions were the source of discrimination charges by 

nonminority employees. 

1. Seniority override provisions of a court-ordered 
affirmative action plan gave women and minorities 
preference for promotion regardless of seniority 
in order to eliminate the effects of past dis-
crimination. The court found the employer guilty 
of discrimination when a male employee was able 
to show that he would have been selected but for 
his sex. The court stated that normally an 
employer acting in following a court-ordered 
affirmative action plan is protected from 
liability arising from the order but such pro-
tection does not exist when the order is 
necessitated by the wrongful conduct of the 
employer (193). 
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2. Overriding seniority in transferring and pro-
moting employees even though members of the 
group subjected to discrimination have not them-
selves been victim of discrimination was held to 
be permissible in order to achieve the goals set 
forth in a consent decree. Although it recog-
nized that such a remedy can disadvantage 
innocent majority group employees, the court 
held that such action was necessary to rectify 
the effects of past discrimination (81) 

3. Layoff seniority override provisions of an 
employer's affirmative action plan required that 
a minimum percentage of minority group security 
guards be maintained. The appeals court held 
that even though Title VII protects bona fide 
seniority systems, it does not prevent employers 
and unions from voluntarily modifying the 
seniority system by adopting layoff-seniority 
override provisions ensuring that some minimum 
percentage of minority group workers be main-
tained. The court stated that seniority is 
"merely an economic right and not a vested 
property right" (292, p. 1647. 

Whether or not a court has the power to modify an 

affirmative action plan and override the employer's bona fide 

seniority system was the issue in at least two appeals court 

cases. In the first case, the appeals court ruled that the 

district court could modify the plan to prohibit fire and 

police departments from reducing the percentage of blacks 

and hispanics in their work forces below the level prior to 

economic cutbacks. Recognizing the conflict between employee 

rights based upon the seniority system and the need to insure 

racial balance in the work force, the court commented, 

While seniority was the normal way to reduce who 
must go first, there is nothing magical about 
seniority, and here common sense suggests that it 
should be tempered by other entirely rational con-
siderations so that the racial equity achieved at 
considerable effort in the past decade not be erased 
(21, p. 1668). 
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The second case also involved modification of a city 

fire department's affirmative action plan. By prohibiting 

the city from applying its last-hired, first-fired layoff 

policy, the court reasoned that minorities would be insulated 

from loss of the seniority and experience required to qualify 

for supervisory positions. The court noted that the plan was 

permissible even though it decreased the promotional expec-

tations of nonminorities based upon a bona fide seniority 

system (28 9). 

Height/Weight Requirements 

Height/weight requirements were a major factor in 17 

court decisions analyzed in this study. Findings of discrim-

ination resulted in 11 cases, and in 5 cases the requirements 

were held to be nondiscriminatory. One case was remanded for 

further hearings. 

A 1977 Supreme Court decision serves as the benchmark 

for cases involving height/weight requirements. In Dothard 

v. Rawlinson, two women challenged the Alabama Department of 

Corrections' height and weight requirements for state trooper 

and prison guard positions. The plaintiffs were able to 

establish a prima facie case of sex discrimination by showing 

that the height requirement excluded one-third of the women 

in the United States but only 1.3 per cent of the men. The 

weight restriction excluded approximately 22 per cent of 

women but only 2.4 per cent of men (78). 
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The Board of Corrections argued that the height and 

weight requirements were related to strength and, therefore, 

were job related. Referring to its previous decisions in 

disparate impact cases, the Court found that the employer 

had failed to produce evidence correlating the height and 

weight requirements with the amount of strength thought to 

be essential to job performance. 

If the job related quality that the appelants 
identify . . . is bona fide, their purpose could be 
achieved by adopting and validating a test for 
applicants that measures strength directly. Such a 
test, fairly administered, would fully satisfy the 
standards of Title VII because it would be one that 
"measures the person for the job and not the person 
in the abstract" (78, p. 15). 

Since Dothard, lower courts have looked for proof of 

job—relatedness when hearing cases involving height and 

weight requirements. In three instances, the courts rejected 

the employers' arguments that height and weight requirements 

were justified. 

1. The Los Angeles Police Department argued that its 
height and weight requirements were essential on 
the basis that taller officers could more effec-
tively control resisting suspects with a minimuin 
use of force. In remanding the case, the appeals 
court stated that in order to demonstrate that 
the requirements were a business necessity, the 
employer would have to show that subduing suspects 
with a minimum of force is an important element of 
job performance and that height and weight are so 
significantly correlated with minimization of 
force in suspect control that they are necessary 
to safe and efficient job performance (19). 

2. Height restrictions with a disparate impact on 
Mexican-American candidates for deputy sheriff 
positions could not be shown to be job related in 
an appeals court case. The employer could offer 
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no evidence validating the relationship between 
height and weight and the ability to apply 
physical strength. The court ruled that the 
requirements had a devastating effect on Mexican-
Americans, many of whom were capable of subduing 
larger persons (25). 

3. The height and weight requirements of the 
Baltimore Police Department excluded 90 per cent 
of the female population and only 32 per cent of 
the male population. Testimony presented by city 
officials was based on an "intuitive feeling" 
that there was a correlation between height and 
weight and effectiveness as a police officer. 
Officials believed that lack of the required 
height and weight would result in difficulty in 
carrying out certain duties where a high level of 
physical strength is needed. The court rejected 
the testimony and held that the employer failed 
to show that the requirements were sufficiently 
job related (320). 

Other courts have held consistently that height and 

weight requirements are not sufficiently related to the 

positions of police officer (24, 173, 220, 306, 332); state 

highway patrol officer (311, 312, 313); and firefighter 

(305). 

In certain instances height/weight requirements have 

been found sufficiently job related and nondiscriminatory. 

A height requirement of five feet seven inches for the 

position of airline pilot was upheld as necessary to insure 

safe operation of the aircraft in two instances. In each 

case the employer was able to present evidence showing that 

the height requirement was a business necessity since it was 

directly related to the pilot's ability to effectively 

operate all flight instruments (23, 65). 
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An airline's policy barring female employees from serv-

ing as flight attendants if they exceeded a certain weight 

did not constitute sex discrimination. The court ruled that 

since weight is neither a constitutionally protected category 

nor an immutable characteristic, a maximum weight policy does 

not violate Title VII (87). 

A city police department's five-foot-six-inch height 

requirement for police officer positions was upheld when a 

female applicant brought suit. The pool of applicants com-

peting for the positions was restricted to females, and the 

court reasoned that an employment barrier cannot have a dis-

parate impact on a protected group when competition for 

employment is only among members of the protected group (333). 

Bona Fide Occupational Qualification 

(BFOQ) 

The law specifically permits the use of sex, religion, 

national origin, or age as qualifications for some positions. 

Section 703(e) of Title VII provides that selection decisions 

may be made on the basis of sex, religion, or national origin 

if these characteristics are necessary to the normal opera-

tion of the business. Section 623(a) of the Age 

Discrimination in Employment Act of 1967 contains a similar 

provision permitting the BFOQ exception in regard to age. 

The BFOQ exception was a major factor in 17 court 

decisions analyzed in this study. Findings of discrimination 

resulted in 13 cases and in 3 cases the BFOQ exception was 
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upheld. One case was remanded to the lower court for further 

hearings. 

The 1977 Supreme Court decision in Dothard v. Rawlinson 

emphasizes the narrowness of the BFOQ exception (78). The 

case involved Alabama's Department of Corrections requirement 

that prison guards in contact positions in all-male maximum 

security institutions be male. The Court noted that the 

environment in Alabama's penitentiaries is an inhospitable 

one for humans of either sex. Information that the con-

ditions in the prisons of Alabama were characterized by 

"rampant violence" and a "jungle atmosphere" was cited as a 

major factor in the Court's decision. Evidence presented 

indicated that the use of women as guards in contact posi-

tions under the existing conditions would pose a substantial 

security problem, directly linked to the sex of the guard. 

The Court ruled that the essence of a prison guard's job is 

to maintain security and that a woman's ability to maintain 

order under the existing conditions would be reduced con-

siderably by her sex. The Court emphasized that its decision 

was closely tied to the specific facts in the case and con-

stituted "an extremely narrow exception to the general 

prohibition of discrimination on the basis of sex" (78, 

p. 16). 

In at least four cases the clash between the privacy 

rights of inmates in correctional facilities and women's 

Title VII rights was examined. 
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1. The Dayton Human Rehabilitation Center claimed 
that sex was a BFOQ for the position of rehabil-
itation specialist in the male quarters of a 
medium security rehabilitation center. The 
employer was not able to present any evidence 
that all women would be unable to perform the 
duties of the position safely and efficiently or 
that employment of women would lead to violence 
or an unreasonable invasion of inmates' rights 
to privacy. The Court concluded that the BFOQ 
was not warranted in this case (130). 

2. The Michigan Department of Corrections argued 
that being male was a BFOQ for prison guard 
positions in its correctional facilities. Re-
jecting the state's argument, the court indicated 
that inmates do not retain an unqualified pro-
tected right of privacy under the Constitution 
and that any right must be balanced against the 
legitimate objectives of the institution such as 
providing equal job opportunities regardless of 
sex. The Court noted that the state had delib-
erately formulated work assignments and promotion 
policies to produce the conflict between inmates' 
rights to minimal privacy and women's Title VII 
rights (120). > 

3. The BFOQ exception was found unjustified in an 
appeals court case involving the assignment of 
all new deputy sheriffs to positions tradition-
ally reserved for men. The employer was not 
able to prove that it was essential to the 
efficient operation of business to assign dep-
uties to the county jail. The court noted that 
no effort had been made to rearrange job respon-
sibilities so female deputies would not have to 
perform duties that impinged on inmates' privacy 
rights (131). 

4. A female correctional officer in Iowa's medium 
security reformatory was denied promotion based 
upon her sex. The state claimed that a female 
was not able to perform the required duties 
which included physical contact and intimate 
surveillance of inmates. When the state could 
not demonstrate that it could not rearrange job 
responsibilities to minimize the clash between 
privacy rights of inmates and the female's rights 
without unduly disrupting the system, the BFOQ 
exception was denied (126). 
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Health and safety considerations are also factors in 

court decisions involving the BFOQ exception. In one 

instance, the employer's policy prevented pregnant women from 

serving as flight attendants. The Court found that flight 

attendants play an important role in safety operations and 

that the employer's "Stop Policy" was sufficiently correlated 

with passenger safety to permit the exception (135). 

One employer adopted a "fetal vulnerability" policy 

under which it excluded fertile women from jobs involving 

possible exposure to harmful chemicals. Concerned with 

balancing the right of women workers to make employment 

decisions and the right of unborn children to be free from 

risks of significant harm, the court remanded the case. The 

employer was instructed to show by independent, objective 

evidence the significance of the risk to the unborn children 

of women as opposed to men workers and the effectiveness of 

the program (345). 

Customer preferences were the basis for a BFOQ based 

upon sex in two cases. In one case, a female administrative 

assistant was denied a position as director of international 

operations when the district court held that being male was 

a BFOQ for the position based upon testimony that the 

employer's South American clients would refuse to deal with 

a female. The appeals court overturned the ruling, stating 

that there was no factual basis for the lower court's finding 

that placing a woman in the position would "destroy the 
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essence" of the employer's business. The court stated that 

customer preferences based upon sexual stereotypes cannot 

qualify gender as a BFOQ, even if the preference prevents 

the customer from dealing with the employer (105). 

In the second case, sex as a BFOQ for the positions of 

flight attendant and ticket agent was denied. Since the pri-

mary function of Southwest Airlines Company is to transport 

passengers safely and quickly, the court reasoned that sex 

is not a necessary qualification to successfully perform the 

duties of flight attendant or ticket agent. No proof was 

presented to the court that customer preference for females 

in the positions was so strong that the airline's male pas-

sengers would stop doing business with it if these positions 

were no longer held exclusively by women (339). 

Age as a BFOQ has been considered in several cases. In 

most instances, the exception is raised in connection with 

passenger safety. A two-part test formulated in an appeals 

court case serves as the standard for showing age to be a 

BFOQ. In, this case, a bus company refused to select and 

train individuals over the age of forty as intercity bus 

drivers. The court concluded 

(1) that the defendant had demonstrated a factual 
basis for its belief that all or substantially all 
men over 4 0 would be unable to perform safely and 
efficiently the duties of the job of intercity bus 
driver and (2) that the weight of the evidence intro-
duced supported the view that recurring physical 
examinations and other testing methods are unreliable 
in detecting certain of the mental and psychological 
changes inherent with aging such that individual 
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consideration of applicants over 40 would be highly 
impractical . . . (319, p. 1235). 

Other courts have held consistently that factors other 

than age are more reliable in determining physical fitness 

for the positions of deputy sheriff (84); security officer 

(252); police officer (12, 83, 198); police captain (85); 

and fire chief (86) . 

Veterans' Preference 

State legislatures have enacted statutes that give 

preference in employment decisions to individuals who are 

veterans of military service. Veterans' preferences were a 

major factor in five court decisions analyzed in this study. 

Findings of discrimination resulted in one, and in four 

cases the preference was considered nondiscriminatory. All 

suits in this category were filed based upon sex discrim-

ination. 

A 1979 Supreme Court case. Personnel Administrator of 

Massachusetts v. Feeney, serves as the basis for lower court 

decisions in cases concerning the veterans' preference (15, 

16, 25). In Feeney, a Massachusetts statute gave an absolute 

preference to any veteran passing the state examination 

regardless of how low the score was in comparison with 

others. The plaintiff presented evidence showing that since 

the large majority of veterans are men, the effect of the 

statute is to prevent women from obtaining appointments and 

promotions in public service. The Court reasoned that 
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although the statute had an adverse impact on women, it did 

not deny them equal protection of the law and was not enacted 

to give an intentional employment advantage to men. The 

definition of "veterans" in the statute was neutral as to 

gender and the state consistently defined veteran status to 

include women who served in the military (231). 

A city police department preferred retired military 

veterans for police officer positions. The city refused to 

consider female applicants for police officer positions and 

used the veterans' preference as a defense for its hiring and 

promotion decisions. The court ruled that the preference 

policy was applied inconsistently and was a pretext for 

discrimination (343). 

Citizenship Requirements 

Some employers require that individuals be citizens of 

the United States to qualify for certain positions. Citizen-

ship requirements were a major factor in five court decisions 

analyzed in this study. Findings of discrimination resulted 

in three cases, and in two cases the citizenship requirement 

was upheld. 

Several resident aliens brought suit challenging the 

validity of a Civil Service Commission policy excluding all 

persons except American citizens from most government 

positions. In Hampton v. Mow Sun Wong, the Supreme Court 

noted that the rule had an adverse impact on a class of 

persons already subject to certain disadvantages. The Court 
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noted that no effort had been made by the Commission to 

establish a job classification system where certain sensitive 

and important positions for which citizenship would be 

essential were identified. In its opinion, the Court stated 

that the requirement was too broad in its scope and deprived 

members of the class their rights without due process (129). 

In Foley v. Conn^lie, the Supreme Court heard a chal-

lenge to a New York state statute that prohibited aliens from 

employment as police officers. Although the Court recognized 

that aliens as a class are entitled to protection from dis-

crimination, it refused to apply the strict scrutiny test to 

the statute: 

It would be inappropriate . . . to require every 
statutory exclusion of aliens to clear the high hurdle 
of "strict scrutiny," because to do so would 
"obliterate all the distinctions between citizens 
and aliens, and thus depreciate the historic value of 
citizenship" (109, p. 2). 

Applying the rational basis test, the Court held that 

the State of New York could constitutionally exclude aliens 

from its police force. Commenting that its past decisions 

had extended to aliens "the right to education and public 

welfare, along with the ability to earn a livelihood and en-

gage in licensed professions," the Court stated that the 

police function is "one of the basic functions of government 

and the right to govern is reserved to citizens" (109, p. 3) 

A similar finding resulted when the Supreme Court heard 

a case involving a California state statute requiring all 

state peace officers to be citizens. In Cabell v. 
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Chavez-Salido, the Court held that exclusion of aliens from 

basic governmental processes is not a violation of the Equal 

Protection Clause of the Fourteenth Amendment to the Consti-

tution. In its opinion that the state may require such 

officers to be citizens, the Court commented that the state 

was attempting to ensure that an important function of 

government remained in the hands of those having the "funda-

mental legal bond of citizenship" (34, p. 1133). 

The strict scrutiny test was applied in two lower court 

cases involving citizenship requirements. A district court 

held that the elevator industry's training program which was 

funded, monitored, and audited by the government was a vio-

lation of the Fifth Amendment since it excluded alien 

applicants because of the citizenship requirement. Relying 

on previous Supreme Court decisions regarding restrictions 

on the employment opportunities of aliens, the Court ruled 

that the requirement created a substantial barrier for aliens 

wishing to enter the elevator construction and repair 

industry and no overriding national interest justified the 

requirement (74) . 

A New York state statute that prevented aliens who 

entered military service while residents of the state from 

receiving veterans' preference points on competitive state 

examinations was found discriminatory. The court reasoned 

that most, if not all, civil service positions filled by 

competitive examinations do not involve the "formulation and 
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execution of state policy or discretionary decision-making" 

(11, p. 2). Noting that no legitimate or substantial 

interest of the state could be shown in use of the require-

ment, the court declared that the plaintiff was as much 

entitled to the preference as a resident citizen (11). 
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CHAPTER V 

CONCLUSIONS AND RECOMMENDATIONS 

This research study was an analysis of judicial and 

EEOC decisions in employment discrimination cases involving 

the selection of individuals for transfer, training and 

development, and promotion to provide answers to these 

questions: Are organizations aware of the outcomes of EEO 

litigation involving challenged selection procedures for 

transfer, training and development, and promotion? Are 

organizations aware of what constitutes a discriminatory 

practice in the selection of employees for transfer, training 

and development, and promotion? Does management recognize 

and follow nondiscriminatory procedures in selecting person-

nel for transfer, training and development, and promotion? 

The purposes of the study were 

1. To analyze the outcomes of EEO litigation involving 

challenged selection procedures for transfer, training and 

development, and promotion; 

2. To develop a model set of guidelines to aid organ-

izations in developing nondiscriminatory procedures for use 

in selecting employees for transfer, training and develop-

ment, and promotion. 

218 
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Impact of EEO Legislation upon Procedures 
Used to Select Employees for Transfer, 

Training a;nd Development, 

and Promotion 

A total of 391 judicial and EEOC decisions involving 

claims of discrimination was analyzed and classified accord-

ing to impact. The results of this analysis are summarized 

in Table VI, "Summary of Court Decisions in Cases Involving 

Employee Selection Procedures for Transfer, Training and 

Development, and Promotion." The table shows the number and 

percentage of selection procedures that were found discrim-

inatory, nondiscriminatory, and remanded to lower courts for 

further consideration. 

The procedures used to select employees for transfer, 

training and development, and promotion were found discrim-

inatory in 179 cases, or 45.8 per cent of all cases analyzed 

in this study. Selection procedures were upheld as nondis-

criminatory in 186, or 47.6 per cent, of the cases. The 

remaining 26 cases, or 6.7 per cent, were remanded to lower 

courts. 

The summary of court decisions shows that race/national 

origin was the basis for suit in 257 cases, or 65.8 per cent, 

of all cases analyzed in this study. In 91 of the cases, or 

23 per cent, sex was the basis for the employee bringing 

suit. Race/national origin/sex were the causes of complaint 

in 23 cases, or 5.9 per cent. In 1 case, or .3 per cent, 

religion was the basis for suit; and in 2 cases, or .6 per 

cent, race/national origin, and religion were the causes for 
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suit. In 15 cases, or 3.9 per cent, age was the basis for 

suit; race/national origin/sex/age were the causes for 1 

suit, or .3 per cent; and 1 suit, or .3 per cent, was brought 

because of handicap. 

Written tests were the subject of 68 court actions, 

representing 17 per cent of all cases analyzed. Findings of 

discrimination resulted in 37, or 54.5 per cent, of the 

cases analyzed in this category; nondiscriminatory findings 

resulted in 27 cases, or 39.7 per cent; and 4 cases, or 5.9 

per cent, were remanded. 

The summary indicates that seniority systems were in-

volved in 67, or 17 per cent, of all cases analyzed. 

Findings of discrimination resulted in 22, or 32.9 per cent, 

of the seniority systems analyzed; nondiscrimination was 

found in 33, or 4 9 per cent, of the seniority systems ana-

lyzed; and 12, or 18 per cent, of the cases involving 

seniority systems were remanded. 

Performance appraisal systems were involved in 121, or 

31 per cent, of all cases analyzed. The courts found 54, or 

44.7 per cent, of the performance appraisal systems to be 

discriminatory; 60 of the performance appraisal systems, or 

49.6 per cent, were upheld as nondiscriminatory; and 7 cases, 

or 5.8 per cent, involving performance appraisal systems 

were remanded. 

Education, training, and experience requirements were 

the subject of 70, or 17.9 per cent of all cases analyzed 



222 

in this study. Findings of discrimination resulted in 33, 

or 47 per cent of cases in this category; nondiscrimination 

was found in 36, or 51.5 per cent of the cases; and 1 case, 

or 1.5 per cent, was remanded. 

Cases in which other selection procedures were used 

account for 65, or 16.7 per cent, of all cases analyzed in 

this study. The courts found the other selection procedures 

to discriminate against employees in 33 cases, or 50.7 per 

cent, analyzed in this category; nondiscrimination was found 

in 30, or 46 per cent, of cases analyzed in this category; 

and 2 cases, or 3 per cent, were remanded for further 

hearings. 

As the cases in this study indicate, courts require 

individuals or groups bringing legal actions on the basis 

of employment discrimination to establish a prima facie case 

of discrimination. The showing of discrimination may be 

made under two separate theories: disparate treatment and 

disparate impact. 

Cases of disparate treatment involve claims that the 

employer treats some individuals less favorably than others 

because of race/national origin, sex, age, religion, or 

handicap. Generally these cases proceed as follows: (1) 

the individual or group must show that the employer intended 

to discriminate; (2) the burden then shifts to the employer 

to state some legitimate, nondiscriminatory reason for the 

nonselection; (3) the employee or group can then demonstrate 
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that the reason given was merely a pretext for discrim-

ination. 

Cases of disparate impact involve claims that the 

employer's facially neutral selection procedures have a 

greater impact on one group than on others. Generally these 

cases proceed as follows: (1) the employee or group must 

show that the selection procedure has a disparate impact on 

the employee or group; however, no proof of the employer's 

intent to discriminate is required; (2) the employer must 

produce evidence that no disparate impact is present or that 

the selection procedure is sufficiently job related; (3) the 

plaintiff then has the opportunity to show there is an 

alternate selection device with less impact on the individual 

or group and also serves the employer's business interests. 

As indicated in the cases analyzed in this study, the 

specific pattern followed in meeting the burdens of proof 

will vary depending upon the circumstances in each case. 

The decisions in this study indicate that courts rely 

upon legislative history, administrative interpretations of 

existing EEO legislation, and the decisions of prior courts 

in determining outcomes in cases involving claims of employ-

ment discrimination. These court decisions have a continuing 

effect upon many traditional personnel practices and 

procedures. 
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A Model Set of Guidelines to Select Employees 
for Transfer, Training and Development, 

and Promotion 

The following model set of guidelines was developed from 

findings in employment discrimination cases that involved 

procedures used to select employees for transfer, training 

and development, and promotion. The guidelines contain cri-

teria that emerged as major factors in a majority of the 

cases within a particular category or were considered by the 

Supreme Court to be major factors. 

Written Tests 

Courts look to specific sections of the Uniform Guide-

lines on Employee Selection Procedures in evaluating the 

validity of written tests used by employers to select 

employees for transfer, training and development, and pro-

motion. Courts are particularly concerned with whether or 

not the employer was able to demonstrate by professionally 

acceptable methods that the test in question was predictive 

of successful job performance or significantly correlated 

with critical elements of work behavior. More specifically, 

employers that use written tests should 

1. Maintain accurate and complete records of all test 
results to determine if tests have an adverse 
impact upon any protected group. 

2. Conduct a thorough job analysis for all positions 
to identify critical or major work behaviors. 

3. Use the job analysis to select and conduct the 
appropriate type of validity study, i.e., content, 
criterion, construct. 
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4. Validate tests for each job category for which 
the test is considered a prerequisite unless it 
can be shown that there are no significant dif-
ferences between jobs. 

5. Justify the use of "cutoff" scores or rank order-
ing of candidates based upon test results by 
presenting evidence that justifies use of these 
methods, i.e., higher scores or ranks are pre-
dictive of successful job performance. 

6. Use tests to select candidates for training pro-
grams that have been validated against success 
in the training program. 

7. Show the job-relatedness of using test results 
to determine eligibility for further consider-
ation for transfer, training and development, and 
promotion. 

8. Investigate the use of alternate selection devices 
with less impact on protected groups that also 
meet the needs of the organization. 

Seniority Systems 

Generally, the courts are concerned with whether the 

employer's seniority system (1) treats all employees equally; 

(2) conforms to general industry practices; (3) had its 

beginning in discrimination; or (4) was negotiated and 

remains free from any illegal purpose. To ensure that its 

seniority system is bona fide, the employer should 

1. Analyze its seniority system to determine impact 
upon all employee groups. 

2. Become familiar with seniority practices in the 
same or similar industries to ensure that 
seniority provisions are rational and relevant. 

3. Negotiate improvements in the seniority system 
whenever appropriate to eliminate any aspect 
of the system that may have an adverse impact 
upon protected groups. 
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4. Monitor application of the seniority system to 
ensure that provisions are applied consistently 
and fairly. 

5. Continually review the seniority system to ensure 
that discrimination was not a factor in its 
negotiation or ratification and is not a factor 
in its maintenance and operation. 

6. Review seniority-related rules to ensure their 
appropriateness and determine their impact upon 
protected groups. 

7. Keep employees informed of seniority provisions. 

P e rformanee Appra i sal Systems 

In evaluating performance appraisal systems, the courts 

have consistently considered (1) adverse impact upon pro-

tected individuals and groups; (2) the subjectivity involved 

in the system; (3) the racial and sexual characteristics of 

the raters. In order to create and maintain an acceptable 

and defensible performance appraisal system, the employer 

should 

1. Perform a thorough job analysis to identify the 
specific knowledges, skills, and abilities that 
are critical to job performance and appropriate 
for inclusion in the performance appraisal. 

2. Conduct an appropriate and thorough study to 
establish the validity of the performance 
appraisal system. 

3. Provide specific written instruction to both 
appraisers and appraisees for completion of per-
formance appraisals. 

4. Require appraisers to observe the appraisee's 
performance on a regular basis and use multiple 
appraisers where appropriate. 

5. Provide appraisers with training in evaluating 
employee performance and in conducting the per-
formance appraisal conference. 
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6. Develop procedures that provide for upper-level 
review of all performance evaluations. 

7. Develop procedures that provide adequate due 
process. 

8. Post all opportunities for transfer, training 
and development, and promotion, including com-
plete descriptions of required qualifications 
and duties of each position. 

9. Maintain a statistical analysis of performance 
appraisal ratings to determine possible adverse 
impact upon any group. 

10. Use performance appraisals as only one criterion 
in making decisions to select employees for 
transfer, training and development, and promotion. 

11. Provide employees with opportunities to review 
personnel records, including previous performance 
appraisals. 

12. Use similar safeguards and procedures in instances 
where employees are being evaluated by a panel. 

Education, Experience, and Training 
Requirements 

A key consideration for determining the validity of 

education, experience, and training requirements in the cases 

analyzed in this category is whether or not the requirements 

have an adverse impact upon a protected group. If so, the 

employer must provide evidence that the requirements are job 

related. To meet this burden, the employer should 

1. Validate education, experience and training 
requirements with reference to success in the 
position for which the requirement is a pre-
requisite. 

2. Maintain accurate records to determine whether or 
not the requirements have an adverse impact upon 
any group. 
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3. Review education, experience, and training 
requirements to insure that they are not 
indicative of racial or sexual stereotyping. 

4. Validate education, experience, or training 
requirements for entry into a training program 
with success in the training program. 

5. Apply education, experience, and training 
requirements consistently. 

6. Provide alternate methods for individuals to 
demonstrate the needed level of knowledge or 
proficiency to satisfy the education, experience, 
or training requirement. 

7. Provide proof that the additional education, 
experience, and training requirements are related 
to the health and safety of the employee and/or 
public when appropriate. 

Other Selection Procedures 

Other selection procedures analyzed in this study were 

subject to the same standards of review. If the procedure 

was shown to have an adverse impact, the employer was re-

quired to show that it had been validated or was sufficiently 

related to the position in question. Several factors 

emerged as major considerations in cases analyzed involving 

other selection procedures. Generally, the employer should 

1. Review voluntary affirmative action plans for 
compliance with Weber guidelines. 

2. Negotiate seniority provisions that balance the 
rights of employees under a bona fide seniority 
plan with the rights of protected groups to 
equal employment opportunities. 

3. Formulate the affirmative action plan in writing 
and inform employees of its contents. 

4. Validate any height/weight requirements directly 
with successful performance of the job in 
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question or produce evidence that the require-
ment is a business necessity. 

5. Provide evidence of health/public safety con-
siderations when appropriate in claiming a BFOQ 
exception. 

6. Apply preferences based upon veteran status in 
a consistent manner. 

7. Provide aliens with the same consideration for 
transfer, training and development, and promotion 
opportunities as citizens except where specific-
ally prohibited by law. 

8. Conduct and maintain an accurate work force and 
availability analysis for use in determining 
the impact of selection procedures for transfer, 
training and development, and promotion upon 
protected groups. 

Although these criteria are important factors in deter-

mining the validity of the selection procedures in cases 

involving transfer, training and development, and promotion, 

they should not be considered as all inclusive. The 

employer's record with regard to treatment of members of 

protected groups may have an impact upon the court's 

decision. Thus, the final decision is determined by the 

facts and circumstances in each case. 

Concluding Remarks and Recommendations 

The court and EEOC decisions analyzed in this study 

indicate that many employers are aware of the outcomes of 

EEO litigation in cases involving challenged selection pro-

cedures for transfer, training and development, and 

promotion. Many employers are also aware of what consti-

tutes a discriminatory practice in the selection of 



230 

employees for some employment advantage. However, manage-

ment does not always recognize and follow nondiscriminatory 

procedures when selecting employees for transfer, training 

and development, and promotion. 

Evidence that decisions involving selecting employees 

for transfer, training and development, and promotion are 

subject to claims of discrimination continues to be reflected 

in legislation and court and agency decisions. Employers 

need to develop clear written selection procedures, communi-

cate these procedures to employees, apply the procedures 

consistently, and stay abreast of continuing developments in 

employment law. Therefore, a continuing review of court 

decisions and related legislation is recommended. It is 

also recommended that further research be conducted to 

determine the degree to which court decisions and related 

legislation have a continuing effect upon the procedures 

used by employers to select employees for promotion, train-

ing and development, and transfer. 
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