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The problem is to determine whether there exists a 

common body of procedures being followed by labor/manage-

ment arbitrators in the United States. 

The agreement to arbitrate grievance disputes is the 

quid pro quo for an agreement not to strike. Currently 

some 95 per cent of all United States labor agreements pro-

vide for arbitration as the final step in the grievance 

procedure. 

Arbitration has increased at a steady pace over the 

years. The American Arbitration Association reports a 330 

per cent increase in the number of cases between 19 66 and 

1975. A study, by the Federal Mediation and Conciliation 

Service, has found a 300 per cent increase in cases closed 

between 1968 and 1978. 

This increase in the use of arbitration to resolve 

industrial disputes shows the need to analyze the hearing 

procedures. The results of a study of this type are useful 

to all concerned in the labor arbitration process. 

Following an examination of the literature an instru-

ment was devised to elicit responses about arbitration 



procedures. A preliminary draft of the instrument was sub-

mitted to a panel of three experienced arbitrators. After 

suggested revisions were incorporated, the questionnaire 

was printed. 

In order to facilitate the selection of a population 

for the study, the roster of the National Academy of Arbi-

trators was used. This population consists of five hundred 

of the most distinguished arbitrators in the United States. 

Of the five hundred questionnaires mailed to the academy 

members, two hundred seven usable questionnaires are used 

in this analysis. This large sample is drawn from a homo-

geneous universe. Therefore, it should be a fairly accurate 

description of normal procedure in the labor arbitration 

hearing. 

The dissertation is organized in four chapters. Chapter 

one, the introduction, sets the stage for the research pro-

blem, significance of the study, and methodology. Chapter 

two reviews the literature in the field of labor arbitration 

related to the hearing procedures. Chapter three presents 

an analysis of the data. Chapter four gives the summary and 

conclusions of the study. 

The major findings of the study are as follows. 

1. When the question of arbitrability is presented, 

the parties should also be prepared to proceed with the 

merits of the case. 



2. If the parties do not agree on the issue, the 

arbitrator will frame the issue and state it in his written 

decision. 

3. If the grievant brings his own attorney, the 

arbitrator will allow him to participate in the hearing to 

some degree by presenting evidence and examining witnesses. 

4. The company must bear the burden of proof in 

discharge and discipline cases. There is a strong prob-

ability that the union will be required to bear the burden 

in all other issues. 

5. The parties should not rely on precedents too 

heavily. Most arbitrators consider previous cases as 

points and authorities only. 

6. There will not be a strict adherence to Federal 

Rules of Evidence. Most arbitrators allow a great latitude 

to the parties in the presentation of their evidence. 

7. Depositions and affidavits will be given less 

weight than testimony taken at the hearing. 

8. A majority of arbitrators will issue subpoenas if 

requested. 

9. Any person present in the hearing room except 

arbitrator and court reporter may be called by either party 

as a witness. 

The above findings do not reflect all of the conclu-

sions of the study, but only the most significant. 



TABLE OF CONTENTS 

Page 

LIST OF TABLES vi 

Chapter 

I. INTRODUCTION 1 
Characteristics of Labor Arbitration 
The Hearing Procedure 
Statement of the Problem 
Significance of the Study 
Methodology 
Basic Plan of the Dissertation 

II. SURVEY OF THE LITERATURE 13 

Transcripts of the Hearing 
Submission Agreements 
Stipulations 
Exclusion of Witnesses 
Swearing of Witnesses 
Burden of Proof 
Opening Statements 
Arbitrability 
Depositions and Affidavits 
Grievant's Right to Counsel 
Selection and Examination of the 
Witnesses 

Subpoenas 
Rules of Evidence 

Parol Evidence 
Best Evidence 
Hearsay Evidence 

New Evidence 
Use of Precedents 
Closing Arguments and Briefs 
Conclusion 

111 



Page 
III. ANALYSIS OF THE DATA 53 

Demographic Data 
Written Transcripts and Electronic 

Recordings 
Submission Agreements 
Exclusion of Witnesses 
Swearing of Witnesses 
Burden of Proof 
Opening Statements 
Arbitrability 
Depositions and Affidavits 
Grievant's Right to Counsel 
Selection and Examination of 
Witnesses 

Subpoenas 
Rules of Evidence 

Best Evidence 
Hearsay Evidence 

Precedents 
Closing Arguments and Briefs 
Arbitrator's Retention of 
Jurisdiction 

Other Procedures 

IV. CONCLUSIONS 83 

Written Transcripts and Electronic 
Recordings 

Submission Agreements 
Exclusion of Witnesses 
Swearing of Witnesses 
Burden of Proof 
Opening Statements 
Arbitrability 
Depositions and Affidavits 
Grievant's Right to Counsel 
Selection and Examination of 
Witnesses 

Subpoenas 
Rules of Evidence 
New Evidence 
Precedents 
Closing Arguments and Briefs 
Arbitrator's Retention of 
Jurisdiction 

Summary 
Conclusion 

IV 



Page 
APPENDIX 100 

BIBLIOGRAPHY 

v 



LIST OF TABLES 

Table Page 

I. Arbitrators' Requirement of Written 
Submission Agreements and Require-
ment of Verbal Agreements Prior 
to the Hearing—Number and Per 
Cent 57 

II. Typical Issues Concerning Burden of 
Proof 62 

III. Analysis of Arbitrators' Raising the 
Question of Arbitrability at the 
Beginning of the Hearing, Substantive 
and Procedural 65 

IV. Arbitrators' Disposition toward the 
Issuance of Subpoenas for Records 
as Compared to the Issuance of 
Subpoenas for Witnesses 72 

V. Arbitrators' Requirements Concerning 
Pre and Post Hearing Briefs 79 

VI 



CHAPTER I 

INTRODUCTION 

Arbitration is a procedure by which a third party 

or tribunal, pursuant to authorization by parties to a 

controversy, determines the controversy and issues a 

binding award. Arbitration is defined by Webster's New 

World Dictionary of the American Language as "the settle-

ment of a dispute by a person or persons chosen to hear 

both sides and come to a decision" (13, p. 70). 

Aribtration has been the subject of definition by the 

courts. In Gates v. Arizona Brewing Co. (4), arbitration 

is defined as a "contractual proceeding whereby the parties 

to any controversy or dispute, in order to obtain an inex-

pensive and speedy final disposition of the matter involved, 

select judges of their own choice and by their consent 

submit their controversy to such judge for determination." 

While the general practice is to employ the term "arbitra-

tion," a pioneer in the field of arbitration has pointed 

out that the term which is technically correct is "arbitral" 

(6, p. 234). Although arbitration is not considered to be 

a judicial proceeding, it certainly has a quasi-judicial 

nature in that it involves a consideration of the issues of 

the controversy between the parties for the purpose of 



finally deciding the controversy in an authoritative way. 

A proper award of an arbitrator can be enforced by the 

courts. 

Characteristics of Labor Arbitration 

Labor arbitration has as its first prerequisite a 

controversy relating to the terms or conditions of employ-

ment. The parties agree to submit their controversy, in 

good faith, to an impartial third party or tribunal and 

to abide by the award. The arbitrator is selected by the 

parties pursuant to a procedure which is acceptable to 

them. There is a hearing, upon due notice, at which each 

party has an opportunity to present its case. Finally, 

the arbitrator makes an award which will not be disturbed 

by the courts except for fraud, mistake, misconduct or 

some statutory ground (8, p. 490). 

It may be helpful in explaining the characteristics 

of labor arbitration to describe a typical arbitration 

procedure. Upon the inception of the controversy, the 

parties attempt to reach agreement by informal discussions 

and such formal grievance procedures as they have available 

either by custom or their collective bargaining agreement. 

When these attempts to reach a settlement have failed, 

one or both of the parties institute the arbitration pro-

ceeding. The arbitrator is selected by the parties accord-

ing to a plan agreed upon by them. The arbitrator then 



arranges a time and place for the hearing. Sometimes, if 

the arbitration is under the auspices of an agency such as 

the American Arbitration Association, the agency will 

arrange these details. Generally, the hearing procedure 

will be prescribed by the arbitrator. However, the parties 

may stipulate either modification of or deviation from the 

rules set by the arbitrator. 

The arbitrator acts as the presiding officer at the 

arbitration hearing. He may be assisted by a tribunal 

clerk if there is one provided. The parties decide whether 

they wish to have a court reporter present and a transcript 

of the proceedings made. The way in which the hearing is 

conducted depends upon a number of factors, including the 

past experience of the arbitrator, the facts and issues 

involved, and the personalities of the parties. Hearing 

procedures range from extreme informality to a formality 

approaching that observed in a courtroom. Even in the 

most informal proceeding, there are certain basic require-

ments which must be observed. Ordinarily, each of the 

parties makes a preliminary statement explaining the issues 

and facts it intends to cover in order to establish basis 

contentions. In the absence of stipulation to the contrary, 

the parties have the right to introduce evidence without 

unreasonable limitation. They are also permitted to cross-

examine witnesses. Since one of the advantages of arbitra-

tion is that the legal rules of evidence can be relaxed, 



the arbitrator has considerable latitude in applying the 

rules of evidence (9, p. 256). 

At the conclusion of the last presentation of evidence, 

each of the parties generally makes a closing statement 

for the purpose of summing up its position. Briefs may be 

submitted after the close of the hearing if one or both of 

the parties choose to do so. The arbitrator may make his 

decision immediately and issue his award forthwith. Usually, 

however, the arbitrator needs time to consider the contro-

versy before rendering the award. The award is final and 

binds the parties unless there is fraud, mistake, misconduct 

or other statutory grounds for interfering with the award 

(10, p. 211). 

Our present-day labor arbitration is used to settle 

disputes between labor and management relating to wages, 

hours, and other existing conditions of employment or contro-

versies relating to future terms or conditions of employment. 

Labor arbitration is usually the terminal point after the 

informal discussions and preliminary grievance machinery had 

been unsuccessfully invoked. A unique aspect of labor arbi-

tration however is the fact that the parties must still 

work together on a day to day basis after the hearing. 

While issues may be complex, the proceedings do not have 

the rigidity of the technical rules and practices of the 

courts or complicated questions of law (5, p. 436). The 

arbitration procedure must have as its prime purpose the 



solution of a problem that will allow the parties to work 

again in harmony (8, p. 137). 

The Arbitrator 

The ad hoc or temporary arbitrator is a person chosen 

by the parties to a controversy to hear and decide their 

controversy. The term is often employed to describe a 

party who is to decide a single controversy or a series 

of controversies. There is no commitment that, once the 

controversy for which he has been engaged has been decided, 

he will be called upon again. Most collective bargaining 

agreements provide for the selection of this type of tem-

porary or ad hoc arbitrator. 

Where the arbitrator is a person chosen for a specific 

period of time to handle controversies which arise during 

that period, he may be known as a "permanent arbitrator." 

For example, the permanent arbitrator may be named in the 

labor agreement to handle all disputes during the life of 

the agreement. Relatively few agreements provide for 

permanent arbitrators. The more popular practice is to 

write into the agreement such aspects as the mode of selec-

tion and the tenure and scope of authority in the collective 

bargaining agreement and to set out the name of the person 

selected in a supplemental agreement (12, p. 138). 

In some instances, there is an arbitration board rather 

than a single person. Such an arbitration board can be made 



up of at least one person designated by each party to the 

controversy and a third person, chosen by both parties in 

agreement, who acts as chairman. Where boards are employed, 

the controversy is heard and considered by all members of 

the board. If a unaminous decision cannot be reached, 

either the union or management board member will join with 

the neutral chairman to constitute a binding majority. 

Many agreements do not even require a majority award. It 

is sufficient for the chairman alone to make a binding 

award, even though neither of the other two board members 

concur (1, p. 139). 

Frequently, the term "umpire" or "impartial chairman" 

is used interchangeably with "arbitrator." All these per-

sons—the impartial chairman, the umpire, and the arbitra-

tor—are empowered to make awards which the parties have 

agreed in advance shall be binding and conclusive. 

The Hearing Procedure 

A search of the literature reveals that a formal study 

of the various procedures used by arbitrators in the United 

States has not been published. Both the American Arbitra-

tion Association and the Federal Mediation and Conciliation 

Service, which furnish panels of arbitrators for use by the 

parties to labor agreements, have codes of professional 

responsibility for arbitrators. These codes do not address 

themselves to the actual procedures to be used during the 



hearing. One code has been adopted by these two organi-

zations in collaboration with the National Academy of 

Arbitrators. It deals with the ethical behavior of an 

arbitrator and outlines his responsibilities to the 

parties. The only rule in this document which addresses 

hearing conduct states: "An arbitrator must provide a 

fair and adequate hearing which assures that both parties 

have sufficient opportunity to present their respective 

evidence and arguments" (2, p. 19). With only this restric-

tion on the hearing procedures, advocates have asked what 

procedures they may expect when they present their cases to 

an arbitrator. This problem has caused a great deal of 

misunderstanding by parties to the arbitration process. 

Statement of the Problem 

The problem was to determine whether there now exists 

a common body of procedures that are being followed by 

labor/management arbitrators in the United States. 

Significance of the Study 

The agreement to arbitrate grievance disputes is the 

quid pro quo for an agreement not to strike. Currently some 

95 per cent of all United States labor agreements provide 

for arbitration as the final step in the grievance procedure. 

This national percentage is significantly greater than it 

was in the early 1930s, when less than 8 to 10 per cent of 

all agreements contained such a clause (11, p. 9). 
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Arbitration has increased at a steady pace over the 

years. The American Arbitration Association and the Federal 

Mediation and Conciliation Service appoint arbitrators to 

cases when requested by employers and unions. In 1968, the 

Federal Mediation and Conciliation Service administered 

2,268 completed cases. In 1978, this agency administered 

6,826 completed cases. This represents a 300 per cent 

increase in case load over the study period (3, p. 48). 

In another study conducted by the American Arbitration 

Association, the agency appointed 4,007 aribtrators in 

1966 and ten years later, 1975, appointed 13,251 arbi-

trators (7, p. 4). This represents a 330 per cent increase 

over the ten year period. 

This increase in the use of arbitration to resolve 

industrial disputes points up the importance of the need 

to analyze the hearing procedures. The results of a study 

of this type will be useful to advocates and new, as well 

as, experienced arbitrators. It will assist in the training 

of new arbitrators. It will enlighten the experienced 

arbitrator as how his peers normally handle procedural 

questions. Summarily, it will assist all those engaged in 

the labor arbitration process to more adequately prepare 

for participation in the hearing. 

Metholology 

An examination of the literature concerning arbitra-

tion hearing procedures was conducted. Based upon these 



findings a questionnaire was devised to elicit responses 

about procedures followed by practicing arbitrators. A 

preliminary draft of the instrument was submitted to a 

panel of three experienced arbitrators for their evaluation. 

After suggested revisions were incorporated, the question-

naire was printed. 

In order to facilitate the selection of a population 

for the study, James Cainstraight of the Federal Mediation 

and Conciliation Service suggested the use of the roster of 

the National Academy of Arbitrators. A copy of this roster 

was obtained from the academy, and the population used in 

the study consisted of that roster. 

This population consists of five hundered distinguished 

arbitrators in the United States. The panel agreed that if 

the questionnaire were mailed to all members of the academy, 

there would probably be enough returns to obtain a signifi-

cant sample of all labor arbitrators practicing in the 

United States. 

The questionnaire requests some necessary demographic 

data such background, educational level, experience in 

labor arbitration, and panel membership. The body of the 

questionnaire lists seventy-two questions concerning pre-

hearing activities, hearing activities, and post hearing 

activities. Each question concerns a specific point which 

does not necessarily relate to the other questions in the 

instrument. The questionnaire does not lend itself to 
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statistical analysis, other than obtaining the percentages 

of each response to the individual question. 

Basic Plan of the Dissertation 

The dissertation is organized in the following manner, 

Chapter one, the introduction, sets the state for the dis-

sertation in terms of the research problem, significance 

of the study, and methodology. Chapter two reviews the 

literature in the field of labor arbitration related to 

hearing procedures. Chapter three presents a collection 

and analysis of the data. Chapter four gives the summary 

and conclusions of the study. 
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CHAPTER II 

SURVEY OF THE LITERATURE 

In this chapter an examination of the literature as 

it pertains to specific subjects relevant to pre-hearing, 

hearing and post hearing procedures is reviewed. 

The arbitrator has the primary responsibility for 

seeing that the hearing procedure is properly conducted. 

His failure to carry out this responsibility may result 

in the impeachment of the award itself. In spite of the 

fact that participation in the arbitration proceedings is 

voluntary and that the hearings are usually conducted in 

an informal manner, it cannot be forgotten that at least 

one of the parties may be dissatisfied with the award and 

may initiate legal action to overturn or modify it. If 

the award is to be immune from judicial attack, it must 

fulfill certain specific requirements. 

These requirements begin with the obligation of the 

arbitrator to negotiate with and subsequently notify both 

parties of the time and place of the hearing, usually by 

mail or by telephone. As soon as the time and place are 

fixed and both parties have been notified, the duty to 

"notify the parties" has been accomplished (24, p. 15). 

13 
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Other requirements consist of allowing the parties 

to pick their own representatives to conduct the presenta-

tion of their case, to allow evidence to be presented 

rather freely and without undue restriction, and to con-

duct the hearing generally with as few restrictions as 

possible. Naturally, the arbitrator must keep order during 

the hearing and make sure that all witnesses, the grievant, 

the advocates, and others present are treated with respect 

and dignity (24, p. 16). The major headings below deal 

with a number of procedural questions that may arise imme-

diately preceeding, during, or immediately following the 

hearing. 

Transcripts of the Hearing 

A formal written record of the hearing is not always 

necessary. In simple cases, the arbitrator can take ade-

quate notes (12, p. 217). In recent years, many arbitrators 

have changed from taking notes by hand to recording the 

proceedings electronically by the use of a tape recorder. 

This, in effect, has given the arbitrator a complete trans-

cription of the hearing without the additional cost of a 

court reporter or stenographer. 

In the more complex or lengthy cases, stenographic 

records may be very helpful, if not essential. In these 

more complex cases, a written transcript will not only aid 

the arbitrator in studying the case but may also be extremely 
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helpful to the parties in preparing briefs. The trans-

cript may also prove to be invaluable in any court review 

of the arbitration proceedings (12, p. 217). 

Whether the expense and additional time involved in 

the preparation and use of a written transcript are justi-

fied depends upon the case. Only the parties can decide. 

In most instances, a reporter may be used if either party 

so desires. Ordinarily, the arbitrator will be provided 

with a copy of the transcript. The sharing of the costs of 

any transcript is also a matter for the parties to decide. 

If only one party wishes to use a court reporter , the cost 

will be borne by that party. However, the party who does 

not share in the cost will not receive a copy of the trans-

script (12, p. 218). 

In the event that there is no reporter present and 

that the arbitrator elects not to record the hearing 

electronically, the arbitrator must personally take careful 

notes. This notetaking process may cause distraction of 

the witnesses, the parties, and the arbitrator. It would 

certainly diminish the arbitrator's ability to observe the 

demeanor of the witnesses. If there are conflicts in 

testimony, the arbitrator's judgment on credibility must 

be made. Taped recordings may help the arbitrator make 

such decisions (13, p. 149). 

Arbitrator Arthur Ross states that written transcripts 

are taken more frequently when attorneys present the case. 
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Normally, since attorneys submit briefs, they are more 

likely to arrange for a written transcription of the hear-

ing. He further states that although attorneys, trans-

scripts, and briefs are more costly in both time and money, 

the advantages of professional handling cannot be denied, 

especially when significant issues and interests are 

involved (31, p. 263). 

As mentioned above, all awards are not accepted with-

out protest. If an arbitration award is submitted to a 

court for enforcement, vacation, or modification, it is 

often necessary that a full record of the hearing be avail-

able to the courts to resolve any conflicting arguments 

about what actually transpired at the hearing (31, p. 149). 

Establishment of the Spielberg standards by the 

National Labor Relation Board increased the importance of 

transcripts in arbitration hearings. The Board has said it 

will defer to an arbitrator's ruling if the arbitrator is 

presented with unfair labor practice issues, but will not 

defer if the statutory questions are ignored or dealt with 

only superficially (32) . One very obvious aid in deter-

mining whether or not the arbitrator is presented with 

unfair labor practice issues is a written transcript of the 

proceedings. It is also more helpful if the arbitrator 

specifically notes in his award that the statutory issue 

has been presented by the parties and has been considered 

in arriving at the decision in his award (13, p. 150). 
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Several local unions object to the use of written 

transcripts on the basis of cost and needless delay. The 

first objection is not valid because the cost of a trans-

script is borne by the party ordering it. The union does 

not have to pay for the written transcript unless it wishes 

to use it. The second objection is somewhat invalid as 

transcripts are often prepared in less than a week. Arbi-

trators may also take longer to write an award when they 

rely on handwritten notes because they hesitate to deal 

with credibility issues when the testimony cannot be 

reviewed (13, p. 150). Several arbitrators have, however, 

overcome this problem by electronically recording the hear-

ing and preserving this tape record for a period of time. 

In summation, there are a number of times when written 

transcripts are necessary or at least helpful to all parties 

concerned in the arbitration process. The parties must 

decide on a case by case basis whether or not the instant 

case (1) may be subject to review on statutory grounds; 

(2) is so complex that a written transcript is necessary 

to assure a complete and accessible review of all the issues 

by the arbitrator and/or (3) is so lengthy that a reasonable 

brief could not be written without the transcript (13, 

p. 151). 

Submission Agreements 

A submission agreement sets forth the specific issue 

to be arbitrated. In some instances, it may also contain 
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procedural details governing the arbitration. The statement 

of the exact issue may be negotiated between the parties 

or may appear on the written grievance form submitted by 

the grievant (21, p. 55). 

If the parties are represented by attorneys, a clearly 

written submission agreement may have been executed prior 

to the hearing. Most frequently it will be found that a 

submission agreement has not been prepared by the parties. 

Even in these cases where it has been, the experienced 

arbitrator will examine the submission agreement carefully 

and question the parties carefully to make sure that it 

accurately states the real issues in such a manner that the 

award may definitely end the dispute (39, p. 247). There 

have been cases where the submission agreement has been 

worded too narrowly. If, in this case, the arbitrator 

under the terms of the agreement finds that the true answer 

lies between the tv/o polar positions of the parties and he 

is bound by the narrow submission agreement, his decision 

does nothing to settle the real dispute between the parties. 

The United States Supreme Court decision in the Lincoln 

Mills case (34) may be so applied as to make the agreement 

to arbitrate specifically enforceable without making a clear 

definition of the issue a prerequisite to arbitration. It 

should be assumed, however, that in situations where a party 

contends that no issue to be arbitrated has been ascertained, 
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the court having jurisdiction may direct that the arbitrator 

determine whether or not an issue exists (39, p. 249). 

The arbitrator has the responsibility to determine if 

there is a clearly defined issue to be decided. In the legal 

sense, the arbitrator is not responsible for a poorly worded 

submission or a poorly worded contract. However, the arbi-

trator has a moral obligation to call to the attention of 

the parties that the issue as submitted is not properly 

framed and will not properly cover the matter really in 

dispute (39, p. 249). 

The actual construct of the submission agreement will 

vary according to the wishes to the parties. The submission 

agreement has purposes other than defining the issue even 

when there is a valid agreement between the parties which 

contains an arbitration clause (12, p. 185). Several of 

these purposes are (1) to expand or diminish the authority 

of the arbitrator more than the provisions of the collective 

bargaining agreement (30); (2) to indicate the scope of his 

jurisdiction more precisely (11); (3) to state procedural 

details the parties wish to control that are not provided 

by the collective bargaining agreement; (4) to complete any 

statutory requirements not met by the arbitration clause 

of the agreement; (5) to arbitrate cases that are not 

covered by the terms of the agreement; (6) to confirm the 

arbitrability of the particular issue (23); and/or (7) to 
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submit to arbitration matters where no collective bargain-

ing agreement exists (21). 

It is obvious from the above discussion that submission 

agreements are useful for several purposes. The particular 

form and content will vary widely from case to case (12, 

p. 185). 

If there is a submission agreement, it is of paramount 

importance to the arbitrator. The arbitrator must adhere 

to the rules set forth in the submission agreement as 

explicitly as possible. If he does not, the award may be 

subject to court challenge (12, p. 196). 

Stipulations 

To stipulate to the facts means that the parties agree 

that they both admit certain facts are involved in the dis-

pute. It is desirable that stipulations be worked out prior 

to the hearing, either at pre-hearing meetings with the 

arbitrator or at meetings between the parties, and then 

submitted to the arbitrator in writing. However, there are 

occasions where stipulations can only be worked out at the 

hearing. In such instances, they should be entered into 

the record by the court reporter (if one is present) or by 

the arbitrator (21, p. 73) . 

It is readily apparent that an agreement as to certain 

facts involved in the case can serve well to expedite the 

hearing. This action can reduce the number of witnesses or 
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the length of the testimony and permit concentration upon 

the disputed aspects of the case (12, p. 199). 

In some cases, fact stipulations are entered into at 

the suggestion of the arbitrator. He may encourage the 

parties to stipulate as many facts as possible. In some 

instances, arbitrators may recess the hearing to permit the 

parties to determine whether any facts can be stipulated. 

This procedure was followed in Central Greyhound Lines (4). 

Exclusion of Witnesses 

Arbitration is a private proceeding and is therefore 

not usually open to the public. All persons having a direct 

interest in the case are ordinarily entitled to attend the 

hearing. Other persons may be permitted to attend with 

permission of the arbitrator or the parties (7). It is 

highly doubtful that the arbitrator will allow persons to 

attend the hearing against the wishes of the parties. 

One of the traditional methods for preserving the 

purity of testimony is by "invoking the rule" that witnesses 

be excluded from the hearing room while other witnesses are 

testifying. Arbitrator Maurice Merril stated that when it 

is requested, he grants it with the exception that the 

parties to the hearing cannot be excluded. This, of course, 

includes the advocates for each party and the grievant. He 

further stated that the effectiveness of "invoking the rule" 

is a safeguard against the possibility that one witness may 
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be influenced in his testimony by what he has heard someone 

else say (26, p. 791). 

Sometimes one or both parties will request that wit-

nesses be excluded from the hearing room while other wit-

nesses are testifying. This practice is sanctioned by the 

rules of the American Arbitration Association. However, 

arbitrators are seldom willing to exclude the grievant (33). 

In fact, Arbitrator Daniel Kornblum refused to apply a 

specific article of an agreement that stated, "Witnesses 

shall appear separately and remain present solely to be 

heard as witnesses." The dischargee-grievant was permitted 

to remain throughout the hearing. He stated that exclusion 

of the grievant at the terminal stage of the grievance pro-

cedure would be a denial of due process. It would be akin 

to excluding a defendant in a criminal proceeding from his 

own trial (13, p. 159). 

In Douglas Aircraft Company (10) the company moved to 

have the grievant removed from the arbitration hearing on 

the grounds that he should not be allowed to hear adverse 

testimony by fellow employees and his supervisor. Arbitra-

tor E. Jones denied the motion saying the grievant has a 

legal right to be present. 

The motion to "invoke the rule" should be used in some 

cases, but it should come from the parties rather than the 

arbitrator. After all, the arbitrator is a "creature of 
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the parties" and should follow the desires of the parties 

to the degree possible under established rules of arbitra-

tion. 

Swearing of Witnesses 

Where the proceedings are held under statute, a pre-

scribed oath to be taken by the arbitrator is set forth, 

and the form of the oath to be administered to the witnesses 

is standard. Although the various statutes prescribe dif-

ferent oaths, they all require the witness to swear or 

affirm that his testimony will be the truth and only the 

truth. Generally, no oath is required of either the arbi-

trator or the witnesses (39, p. 254). In a few states, 

however, statutes requiring oaths have been applicable to 

both statutory and common-law arbitrations (22). 

When oaths are not prescribed by statute, their use 

is primarily dictated by the wishes of the parties and/or 

the arbitrator. Unless there is statutory authority in 

the particular state for the swearing of witnesses, there 

can be no prosecution for perjury (38). 

Even when there is no legal requirement for the swear-

ing of witnesses, many arbitrators utilize this procedure 

in order to add more dignity to the proceedings. The swear-

ing of witnesses tends to cause witnesses to conduct them-

selves in an appropriate manner (21, p. 85) . 
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Burden of Proof 

The burden of proof is a question that sometimes arises 

in an arbitration hearing. Some arbitrators do not consider 

this a critical issue; others, however, do mention in their 

opinions the various degrees of proof (35, p. 101). 

There are essentially three degrees of proof which a 

party may be required to sustain: (1) preponderance of 

evidence; (2) clear and convincing evidence; and (3) proof 

beyond a reasonable doubt. The degree of proof required 

by the arbitrator may vary depending upon the nature of the 

issue, the specific contract provision, or a usage estab-

lished by the parties (35, p. 101). 

Another term that is significant in the arbitration 

process is quantum of proof. This term is defined as the 

presentation of sufficient evidence to justify a finding 

in favor of the presenting party. Because it is manage-

ment's function initially to make a determination in the 

direction of the employees, it is a basic view of most 

arbitrators that the employer need not affirmatively justify 

each managerial decision. Such an issue might arise in a 

promotion or job bid case where management used judgment in 

naming the successful candidate. In order for the union 

to convince the arbitrator that he should substitute his 

judgment for the judgment of management, they must offer a 

quantum of proof that the decision was arbitrary and capri-

cious. In other words, the union must present an amount of 
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proof which clearly establishes that the previous decision 

was unreasonable (13, p. 203). 

Burden of proof is, in reality, a composite of several 

elements: the burden of persuasion, the burden of proceed-

ing, and the quantum of proof. The concept of "burden of 

proof" means that the party holding the affirmative of an 

issue must produce sufficient evidence to prove the facts 

which are essential to proving his claim (40, p. 97). 

A general rule followed by labor arbitrators in non-

disciplinary cases is that the grieving party, normally the 

union, bears the burden of proceeding first and the burden 

of proof. It is, therefore, necessary for the union to 

demonstrate that the action taken by management is inconsis-

tent with some limitation, contractual or otherwise (13, 

p. 196). In cases concerning discharge or disciplinary 

action, the arbitrator usually charges the company with the 

burden of proceeding and the burden of proof. This practice 

comes from the fact that the typical collective bargaining 

agreement expressly, or implicitly, creates in the discharge 

a contractual right not to be discharged unless the grievant 

has engaged in misconduct justifying his discharge for 

cause. In these discipline cases, most arbitrators require 

management to establish a prima facie (on the face of it) 

case relating the cause for the disciplinary action taken 

(13, p. 198). 
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Arbitrators have written specifically in terms of 

burden of proof frequently in discharge and discipline 

cases as well as in cases involving the seniority rights 

of employees. It is probable that in arbitration the 

"burden of proof" concept is usually more important in its 

substantive than in its procedural significance. There is 

no required order for presenting evidence in arbitration 

cases. While the party asserting a claim usually presents 

his proof first, this practice may not be followed when 

the nature of the issue makes a different procedure more 

preferable (12, p. 278). 

There are arbitrators who do not use the burden of 

proof concept in arbitration. Arbitrator Benjamin Aaron 

stated that, except in certain types of discharge cases, 

the concept has no place in arbitration. Aaron insists that 

the claiming party bear the burden of proof is absurd. 

Neither side has a burden of proof or disproof, but both 

have an obligation to cooperate in an effort to give the 

arbitrator as much guidance as possible (1, p. 740). 

Whether or not an arbitrator is concerned with the 

"burden of proof" concept is incidental to the case in hand. 

The arbitrator has the obligation to consider all relevant 

evidence presented, with as little restriction as possible 

on the parties. He will then sift through the allegations, 

claims, and facts and write a decision that is fair and 

impartial and settles the dispute. 
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Opening Statements 

Opening statements are usually brief, generalized 

statements designed to acquaint the arbitrator with each 

party's view of what the dispute is about and what the party 

expects to prove by its evidence (12, p. 224). Use of open-

ing statements is usually left up to the parties, but there 

have been cases where the arbitrator has specifically reques-

ted that each party make an opening statement (18). This 

may be done so that the arbitrator may become immediately 

familiar with the issue as each party sees it. Furthermore, 

statements of positions are also put forth in the opening 

statements. 

The procedure for opening will vary. On occasion, both 

parties may make their statements prior to either party 

presenting its case. In other instances, the parties will 

make their opening statements just prior to the presentation 

of their case. Ordinarily, the arbitrator will follow what-

ever procedure the parties desire, unless some particular 

procedure is essential for proper presentation of the case 

(12, p. 225) . 

Arbitrability 

When a dispute is taken to arbitration by a joint sub-

mission of the parties, there is usually no question of 

arbitrability. A different situation may exist, however, 

when only one party invokes the arbitration clause of an 
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agreement by demand or notice of intent to arbitrate a 

dispute which has arisen during the life of the agreement. 

For example, the opposing party may claim that the issue 

is not covered by the arbitration clause of the contract; 

the opposing party may also claim that even though the 

dispute is covered by the agreement, the issue is not 

arbitrable because some condition precedent to arbitration 

has not been met. The latter condition will usually be 

pleaded when the outlined grievance procedure has not been 

followed or when timely notice to arbitrate has not been 

served upon the opposing party (12, p. 169). 

Challenge to arbitrability may be presented either to 

the courts or to the arbitrator. Since the subject of this 

paper is the arbitration hearing itself, handling by the 

courts will not be covered. The primary interest here is 

to explore the arbitrator's handling of the arbitrability 

issue. 

When determination of the arbitrability is left to the 

arbitrator by the parties, the delay and expense of court 

proceedings are avoided. Furthermore, when the parties sub-

mit the question to the arbitrator, they expect him to 

exercise the industrial relations expertise which the parties 

expect from the arbitrator (12, p. 170). 

In some agreements, the parties include specific 

language which provides that the arbitrator is vested with 

the responsibility of deciding upon the arbitrability issue. 
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However, this is not the case in most contracts. In a 

majority of cases, the parties acquiesce in the arbitra-

tor's determination of arbitrability even though under 

prevailing law there might be a basis for challenging the 

finality of his ruling (12, p. 170). 

Whether the claim of non-arbitrability is based on 

substantive or procedural grounds, the arbitrator must 

rule on the question. In some instances, the arbitrator 

is asked by the parties to issue a decision on the arbi-

trability of the issue only. In other cases, the arbitrator 

is requested to hear both the arbitrability of the issue and 

the merits of the case before deciding either question. 

Regardless of the procedure used, the arbitrator is bound 

to consider the question of arbitrability based on the 

terms of the particular agreement. It is readily evident 

that arbitrators are likely to find an issue arbitrable 

when the dispute involves an express clause of the contract 

or an implied provision of the agreement. However, it 

cannot be assumed that, because a dispute is ruled arbi-

trable, the issue will be sustained on its merits. While 

a decision against arbitrability is in effect a denial of 

of the claim, the converse is not true. The arbitrator 

may find the issue arbitrable and then find that the claim 

must be denied on the merits of the case (35, p. 88). 
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Depositions and Affidavits 

Section 7 (b) of the Uniform Arbitration Act (36) 

provides: 

(b) On application of a party and for use as 
evidence, the arbitrators may permit a deposition 
to be taken in the manner and upon the terms 
designated by the arbitrators, of a witness who 
cannot be subpoened or is unable to attend the 
hearing. 

This authority would permit an arbitrator to grant an appli-

cation for the evidentiary depositions of witnesses. An 

evidentiary deposition is taken to preserve evidence and 

is permitted only after it has been shown to be a necessary 

procedure and that the evidence sought is relevant to the 

case (13, p. 131). 

Even though the arbitrator is empowered to order and 

accept both depositions and affidavits (prior authorization 

from the arbitrator is not required to present affidavits), 

the parties should not rely on these instruments to plead 

their cases. They may be of little value in an arbitration. 

The reasons are obvious: The witness is not present and the 

arbitrator cannot observe his appearance and manner of testi-

fying; the arbitrator is unable to address additional ques-

tions to the witness; and his written statements are likely 

to be vauge and ambiguous (40, p. 265). 

Although the arbitrator may lend full weight to a 

deposition, he will normally accept an affidavit "for what 

it is worth." This practice of accepting this type of 
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evidence stems from the desire of most arbitrators to allow 

the parties to present all evidence. These actions are 

entirely proper in a proceeding not bound up with rules, 

as the arbitrator is presumedly competent to judge the 

value of evidence and, in reaching his conclusion, to dis-

regard a matter which has no probative value (40, p. 265). 

Grievant's Right to Counsel 

The principle that both parties to an arbitration 

have the right to counsel of their own choosing is well 

established. An employee may have the right to independent 

counsel, in addition to the union counsel in an arbitration 

case where he makes a claim and shows proof that the union 

has committed a breach of the statutory duty of fair repre-

sentation by the union. In such instances, he must be 

prepared to show that the union acted in bad faith or in 

an arbitrary or discriminatory manner. 

Whenever an employee has the right to independent 

counsel because of a risk that he will not be fairly repre-

sented by the union, he has the right to be represented for 

the entire proceeding, and the employee's counsel cannot 

properly be excluded during any part of the hearing (13, 

p. 144). The National Labor Relations Board has, upon one 

occasion, refused to defer to an award when the grievant's 

attorney was excluded during portions of the presentation 

of the case against the grievant, denying his attorney the 
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right to confront and cross-examine witnesses (27). However, 

the duty of an arbitrator to allow the grievant's personal 

counsel to participate in the hearing is not yet clearly 

established. 

Selection and Examination of the Witnesses 

In actual practice, the technique of parading 
witnesses testifying to a particular event or 
incident frequently boomerangs on the party using 
it. The opposing party, if he is skilled in cross-
examination, can produce and then highlight con-
flicts in the witnesses' testimony, thus casting 
doubt on the credibility of all (9, p. 100). 

This point is well taken. Even if the arbitrator does not 

object to the number of witnesses, the advocate concerned 

should be aware of the possibility of the witnesses being 

discredited. 

The liberal reception of testimony is not an extreme 

departure from traditional judicial practice. It is not 

unusual for judges who are trying cases without a jury to 

receive evidence very freely, on the basis that they can 

determine its weight and relevancy after all of the case 

evidence is in (12, p. 255). 

In setting standards for direct examination, except in 

the case of an adverse witness, the arbitrator should allow 

leading questions only when the information sought is non-

controversial. A leading question on noncontroversial 

matters usually asks the witness to affirm a statement of 

facts presented by the advocate. The purpose of such ques-

tions is to expedite the hearing. 
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Leading questions on controversial matters should not 

be permitted if the opposing counsel objects. To allow the 

witness to be led in these controversial matters would tend 

to elicit answers that do not conform to the witness's know-

ledge (35, p. 100) . 

In setting standards for cross-examination, the arbitra-

tor should normally allow leading questions. Cross-examina-

tion enables the opposition to question the credibility of 

the witness and the accuracy of his testimony. Cross-examina-

tion should not be limited unless (1) the questions have no 

bearing on the issue; (2) the witness is not competent to 

answer; (3) the examination intimidates or abuses the wit-

ness; (4) the question cannot intelligently be answered; 

or (5) the questions are repetitious (35, p. 101). The 

adherence to these rules by opposing counsel is not always 

readily determinable by the arbitrator. In some cases he 

must rely on objections by counsel to determine whether or 

not the opposing counsel has overstepped the limits of accep-

table cross-examination. However it is still the duty of 

the arbitrator to determine proper procedure. 

Although few restraints over the choice of witnesses 

and the order of their appearance are exercised by arbitra-

tors, some limitations are imposed by the cohesiveness of 

any employee group. One member of an organization or group 

may be reluctant to testify against another member of the 

same group. Employers will often refrain from calling members 
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of a bargaining unit, except the grievant, as witnesses in 

the hearing. Although the employer may be reluctant to do 

so, he does have the right to call fellow employees and 

union officials as witnesses (13, p. 154). Arbitrator High 

ruled that anyone who is in the hearing room can be called 

as a witness (2)). 

Except for one limitation—the grievant in discipline 

cases—it appears generally acceptable that the arbitrator 

should not limit the rights of parties to call "adverse" 

witnesses. However, the party who calls a witness from 

the opposing side runs the danger of being held to the testi-

mony of that witness. Caution should be used in calling 

witnesses who are apparently hostile to the position of the 

calling party (12, p. 266). 

The grievant in a discharge of disciplinary case should 

be called only rarely as an adverse witness. Some companies 

prefer to call the grievant early in their presentation of 

a discipline case. This tactic prevents the grievant from 

adjusting his testimony in light of facts presented during 

the employer's initial case. This action is taken because 

the arbitrator may refuse to allow the grievant to be 

excluded from any part of the hearing (19). 

The question of whether a grievant may refuse to testify 

in arbitration by the exercise of a privilege against self-

incrimination arises. One survey has indicated that a 

fairly clear consensus in arbitration opinions is that the 
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privilege against self-incrimination, established in crimi-

nal law, has no place in arbitration cases (42, p. 19). 

Nonetheless, whether or not the grievant enjoys "Fifth-

Ammendment" privileges in arbitration is undecided: Some 

arbitrators feel that this is the grievant"s inherent right 

while others would leave the point to the fairness standards 

of individual arbitrators. 

The arbitrator must provide for protection of the 

parties plus fairness and procedural efficiency in the con-

duct of the hearings. He must, at the same time, assure 

himself that he is getting all that he needs in order to 

decide the case. To provide a fair hearing, he must provide 

full opportunity to the parties to offer all testimony which 

they deem reasonable material. To be fair, he must bear in 

mind simultaneously a number of complex considerations. The 

advocates must be allowed to present their cases fully as 

they see them. Witnesses should be allowed to say what they 

feel is important, even though it may be technically irrele-

tant. It is sometimes necessary to be aware of political 

considerations within the union or among management people 

involved in the case or between union and management in the 

company (12, p. 255). The therapeutic effect of an arbitra-

tion hearing should not be overlooked. 

There is also the question concerning the right or 

responsibility of the arbitrator to question the witnesses. 

Arbitrator Shulman emphasized that the arbitrator should be 
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satisfied that he knows enough to be able to decide the 

case. He cannot sit back and merely judge a debate, but 

must seek information and encourage the parties to provide 

him with the necessary information. The arbitrator should 

not take sides. He should, however, feel free to ask 

questions and explore all avenues which he deems necessary 

to attain a full understanding of the case (12, p. 222) . 

This procedure is delicate. There are times when examina-

tion by the arbitrator may uncover certain aspects of the 

case that both parties would rather have left alone. In 

these cases, the arbitrator must be sensitive enough to 

the desires of the parties to know when to examine the 

witnesses more deeply or when to leave some points in the 

testimony of the witnesses alone. With all of these thoughts 

in mind, the arbitrator must remember that he sould provide 

a fair and adequate hearing. Both parties must have suf-

ficient opportunity to present their respective evidence and 

arguments (7, p. 19). 

Subpoenas 

A number of states have statutes which empower the 

arbitrator to issue subpoenas to compel the appearance of 

persons or the production of relevant records. This power 

affords a method of obtaining evidence when a party is 

reluctant to produce it. Also, one who is not a party to 

the proceeding but whose participation would be helpful may 
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also be compelled to appear (35, p. 93). However, it has 

generally been accepted that unless authorized by applicable 

statute or by the labor agreement, the arbitrator has no 

subpoena power (29, p. 143). Nonetheless, it has been sug-

gested that since the arbitration procedure is a federal 

process under section 301 of the Labor Management Relations 

Act, an argument can be made that the arbitrator may issue 

subpoenas even in states which do not authorize the issu-

ance of subpoenas by arbitrators (29, 144). 

The federal courts have upheld this latter position. 

They have found that under the United States Arbitration 

Act (37), the federal courts have concurrent enforcement 

jurisdiction and possess the necessary statutory authority 

to enforce a subpoena and order the production of a witness 

or material for an "in camera" inspection by the arbitrator. 

It is then up to the arbitrator to establish the relevancy 

of the evidence as it pertains to the arbitration issue (16). 

In another case (17) concerning the subpoena power of 

the arbitrator, the federal courts explained that the arbitra-

tor derives the necessary power to issue subpoenas from the 

emerging federal law developing under section 301 of the 

Labor Management Relations Act. The court stated that it 

is section 301 itself which mandates the application of 

federal law to the case. The Lincoln Mills (34) decision 

makes it abundantly clear that federal law is to govern the 

enforcement of collective bargaining agreements pursuant to 
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section 301. Given this application of federal law, it 

becomes clear that it is the duty of the arbitrator to 

make procedural decisions in the course of an arbitration. 

It is properly his function to determine the relevancy and 

materiality of testimony or documents requested and whether 

or not production should be ordered (13, p. 135). 

It has been suggested that even though the legality 

of the issuance of subpoenas for an arbitrator may be assumed, 

the use of subpoenas should not be encouraged. Requests or 

demands for relevant information by either party should be 

honored without the formality of a subpoena (12, p. 263). 

Arbitrators usually do not hesitate to request the pro-

duction of witnesses or information if they have reasonable 

bases to believe that such witnesses or information is per-

tinent to the case. While the arbitrator often initiates 

requests for evidence upon his own volition, he may also 

make such requests on the motion of the party who does not 

have access to the evidence in question (12, p. 264). 

The reluctance of a party to produce evidence may be 

construed by the arbitrator as an attempt to hide pertinent 

information (12, p. 265). This action in itself may damage 

the party who fails to produce the requested evidence (12, 

266) . 

Whether or not the arbitrator has subpoena power in all 

cases may not yet be settled. Although the courts have held 
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that this power is vested in the arbitrator, the individual 

arbitrator may be reluctant to utilize that power. It is 

to the advantage of all parties to produce the requested 

evidence without the use of subpoenas. After all, the 

parties to the agreement have an ongoing relationship which 

must be maintained. 

Rules of Evidence 

Evidence is the means by which any disputed matter of 

fact may be established or disproved. In a broad sense, 

legal rules of evidence are all rules of exclusion. These 

evidential rules of exclusion which deny admission of 

certain papers , types of statements, and certain words of 

witnesses are applied because such excluded material is 

deemed to be of no value or misleading to a jury (39, p. 

217). In general, courts are bound by these legal rules of 

evidence. An example of these rules may be found in the 

Federal Rules of Evidence (14), which sets forth the rules 

which must be followed in the courts of the United States. 

Labor arbitrators usually adopt a liberal attitude 

toward the admission of evidence. Arbitrators normally con-

clude that the rules of evidence necessary to keep improper 

evidence away from a jury need not be applied in arbitration 

cases because the arbitrator is confident of his own compe-

tence to weigh evidence and disregard evidence that would be 

considered improper if introduced to a jury (13, p. 209). 
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Guidelines for acceptance of evidence by arbitrators 

may be found in the code of ethics jointly adopted by the 

American Arbitration Association and the National Academy 

of Arbitrators and approved by the Federal Mediation and 

Conciliation Service. Section 4 (e) of the Code states: 

The arbitrator should allow a fair hearing, 
with full opportunity to the parties to offer all 
evidence which they deem reasonably material. He 
may, however, exclude evidence which is clearly 
immaterial. He may receive and consider affida-
vits, giving them such weight as the circumstances 
warrant, but in so doing, he should afford the 
other side an opportunity to cross-examine the 
persons making the affidavits or to take their 
depositions or otherwise interrogate them (6). 

This code clearly states that the arbitrator should 

allow full opportunity for the parties to offer all "which 

they deem reasonably material." The only exclusionary reason 

mentioned is that the arbitrator may exclude evidence which 

is immaterial (13, p. 209). 

It is clear that these learned bodies have no intention 

of restricting the arbitrator to rules of evidence required 

in the courts. Courts have also held that arbitrators are 

not bound by strict rules of evidence and have refused to 

vacate an award on the grounds that the arbitrator did not 

follow court rules concerning the admission or exclusion of 

evidence (41). 

Although arbitrators are not legally required to admit 

or exclude evidence under rules of evidence (2 8), no one 

would seriously advocate that certain tested legal principles 
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not be used by arbitrators to introduce order, clarity, and 

simplicity into the procedures. The principles behind many 

such rules are grounded in time-tested experience (13, 

p. 211). Arbitrator Archibald Cox explained: 

When legal principles are invoked in arbitra-
tion proceedings it is well not to brush them aside 
impatiently but to recall, that behind them lies 
the weight of thought tested by experience. If the 
policy behind the legal rule holds true, the case 
should turn upon it. If a policy is unimportant, 
the legal law may safely be disregarded (8, p. 86). 

It is readily apparent that rules of evidence do have 

a place in labor arbitration, and an exploration of several 

of these rules would be of interest to those connected with 

the labor arbitration process. 

Parol Evidence Rule 

One of the most discussed rules of evidence is that 

having to do with admission of parol evidence to give mean-

ing to a writing. If the parties have entered into a con-

tract and a writing is executed which is intended to embody 

their agreement, oral evidence presented to show a variation 

from the exact meaning of the language is not admissible. 

Many arbitration decisions declare that oral evidence pre-

sented to vary the clear meaning of a contract clause is 

inadmissible. In the case of ambiguous language or where 

a clause was left out of a contract by mutual mistake, 

arbitrators will accept oral testimony as to the meaning of 

the language or as to the reason the language was left out 
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of the agreement. Usually past practice is applied as 

competent to illustrate the true meaning in these cases. 

What the parties said at the bargaining table is admissi-

ble. However, care must be taken to separate what the 

parties "said" as opposed to what they "meant." If language 

in a written contract is unclear, one party should not be 

bound by the other party's intent or belief. Probably the 

general practice of arbitrators is to hear all the evidence 

presented , unless there is a founded objection, and then 

later make their decision as to the application of the parol 

evidence rule to the case in hand (25, p. 23). 

Best Evidence Rule 

The rule of best evidence requires that the best evi-

dence that it is possible to produce be presented as proof 

of disputed facts (5). Secondary evidence is receivable 

only when the primary evidence is destroyed or unavailable 

to the presentor (39, p. 227). In the absence of exceptional 

circumstances, a copy of the written document is acceptable 

if there is no doubt that it is a true copy of the original. 

If the best evidence is not available in its original form, 

testimony of the document's author or testimony of a witness 

who knows its content may be permissible (25, p. 2 5). Usu-

ally, the best evidence of any written record is the record 

itself. This makes it very important for each party to have 

available for examination by the arbitrator the original of 



43 

any document which is pertinent to the case at hand. The 

party should also have an exact copy to be given to the 

arbitrator for his case files (39, p. 229). 

Any documentary evidence that is presented must be 

properly identified and authenticated. This should be done 

by oral testimony of either the author of the record or 

someone who is familiar with the source of the information 

on the record and the proper interpretation of the record 

(13, p. 226) . 

In short, the rule of best evidence requires that the 

original of any document offered as evidence in a case must 

be available to the arbitrator for his inspection in order 

that it may receive the desired consideration as evidence. 

In practice, copies are often used, and the opposing party 

seldom objects. 

Hearsay Evidence 

Hearsay evidence is defined as the report of a written 

or oral statement made by a person who is not a witness in 

the proceedings and is introduced to prove the truth of 

what is asserted (13, p. 213). This hearsay evidence rule 

is not an absolute rule even in the courts. Exceptions 

are made if there are special circumstances surrounding a 

particular declaration which renders the statement reliable 

(13, p. 213) . 

Although hearsay is generally not admissible in judi-

cial proceedings, arbitrators tend to admit the evidence 
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for what it is worth (39, p. 231). However, hearsay evi-

dence is not worth very much. Invariably, its weight is 

overcome by testimony based on first hand knowledge (2). 

Situations occur in which a party to arbitration is 

unable to obtain evidence other than hearsay. In this case, 

fairness would dictate its admission. This situation may 

occur when a company is reluctant to call union members 

as company witnesses. Also, the union may not wish to call 

certain members who do not wish to participate in a contro-

versy. The union may also be reluctant to call members of 

management as witnesses. For these reasons, much effort 

is made to prove allegations by use of witnesses whose only 

testimony is classified as hearsay evidence. The arbitra-

tor should be aware of this reluctance to call witnesses 

from the opposing side and exercise his right to question 

the opposing parties as to knowledge of facts that appear 

to be in their possession and not available to the other 

party (39, p. 232). In this manner the arbitrator may 

elicit facts that otherwise would not be presented in the 

case. 

There are many exceptions to the hearsay rule. One of 

the most frequently encountered is the medical doctor's 

written certification that an employee was treated for ill-

ness. Arbitrators recognize that doctors are busy and that 

a certificate is not issued unless the patient is seen. 

However, the evidentiary weight of the certificate would 
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vary depending upon whether it was obtained at the time of 

the visit or at some later date when the doctor had to 

depend upon his memory of the visit (25, p. 27). 

There are other exceptions which are also recognized 

in the courts. These exceptions include admissions which 

weigh against the declarer's case, offers of compromise which 

can be interpreted as admissions, third party declarations 

against their interest, business records and official records 

where there is no motive to falsify, or utterances made by 

a person during and concerning an event he is observing 

(25, p. 27). All of these exceptions are of interest to 

the arbitrator and should be recognized as being admissible 

as an exception to the hearsay rule. 

An arbitrator may be of service to the parties by 

informing them that certain evidence they are offering is 

hearsay. This is not to say the arbitrator should adhere 

to strict rules of evidence. However, he should act to 

obtain the most reliable evidence for his consideration (39, 

p. 232) . 

New Evidence 

Most arbitrators take a flexible approach to the intro-

duction of new evidence at the arbitration hearing which was 

not disclosed during the grievance procedure. However, arbi-

trators take their duty to protect the grievance resolution 

process seriously. When either party withholds evidence 



46 

which might have produced a settlement in the lower steps 

if it had been presented, arbitrators may refuse to accept 

the evidence. Actions by the arbitrator in cases of this 

type are varied. They may range from the arbitrator refus-

ing to consider the evidence entirely to full acceptance 

of the new evidence (13, p. 230). When new evidence grows 

out of an investigation conducted after the steps of the 

grievance procedure have been completed and prior to the 

arbitration hearing, the arbitrator will usually accept the 

evidence as valid (3). Much depends on the availability 

of the evidence to the presenter. In the case where evi-

dence has been deliberately withheld until the arbitration, 

many arbitrators reject the evidence. In most cases, the 

arbitrator will readily grant a continuance to the "sur-

prised" party so that they may study the new evidence and 

adjust their case accordingly (12, p. 261). 

Probably the best policy for an advocate is to present 

his evidence as early as possible in the grievance procedure. 

This action would ensure the acceptance by the arbitrator 

should new evidence be presented in the hearing. 

Use of Precedents 

The reporting and publication of arbitration awards has 

been said to represent a necessary means of making available 

a body of knowledge to be used in the teaching of the arbi-

tration process. It also makes that knowledge available 
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for some type of precedential or guidance use in other cases. 

No doubt, an arbitrator will take greater care to make his 

award clear and his reasoning logical if he knows that the 

award will be open to public inspection. The use of pub-

lished cases by outstanding arbitrators has a decidedly good 

effect on the general caliber of arbitration decisions writ-

ten by other arbitrators. However, it should be noted that 

published awards are not binding on other arbitrations (12, 

p. 366). The arbitrator needs to exercise his own indepen-

dent judgment in each case before him. He must remember 

that arbitration is a creature of the parties and that a 

published decision by another arbitrator concerning different 

parties may be more damaging to his award than helpful. The 

full set of facts considered by the previous arbitrator may 

not be available in making the decision (12, p. 369). 

Unlike the courts, arbitrators are not bound by pre-

vious decisions. The arbitration process does not require 

that precedents be followed. This does not compound pre-

vious errors as does the strict adherence to precedence 

which is predominant in our court system (12, p. 369). 

Although some arbitrators believe that some weight should 

be given to previous decisions by other arbitrators, they do 

not strictly bind themselves to the previous decisions. This 

practice leads to more consideration of the evidence presented 

in a particular case and a reasonable and rational decision 

on the question at hand. It should be noted that precedents 
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established in similar cases under the same contract and 

with the same parties should be weighed heavily. The arbi-

trator who considers these prior cases will not overturn 

a well established understanding between the parties (12, 

p. 225). 

Closing Arguments and Briefs 

On some occasions, the parties will make oral closing 

arguments at the end of the hearing. Others will choose 

to make their arguments in the form of written statements 

sent to the arbitrator sometime after the close of the 

hearing. In other cases, the parties will choose to do 

both (12, p. 225). 

Whether or not the arbitrator suggests closing arguments 

or briefs, he should accept them if the parties so desire. 

These briefs should contain no new evidence unless the 

parties have agreed to the submission of new evidence in 

the briefs and unless the opposing party is allowed to file 

a reply brief stating his arguments against the new evidence 

(13, p. 324) . 

Some arbitrators oppose the use of briefs, They state 

that these are merely summaries of what has already been 

introduced into evidence and argued during the hearing. 

Several arbitrators are quite rigid in their opposition to 

briefs while others encourage the use of briefs (13, p. 330). 

Regardless of the arguments against briefs, they have 

proven to be useful to the arbitrator, especially in complex 
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cases with multi-issues or very technical evidence. The 

weight given to the arguments set forth in closing state-

ments or briefs will vary with the individual arbitrator. 

However, either of these tools will allow the parties to 

emphasize and elaborate on the evidence presented during 

the hearing (13, p. 330). 

Conclusion 

This chapter has explored the literature on certain 

practices used by arbitrators prior to, during, and after 

the hearing. The research accomplished in this chapter 

led to the development of the questionnaire that was pre-

sented to the panel for their critique. The results of 

the final form of the questionnaire are analyzed in chapter 

three. 
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CHAPTER III 

ANALYSIS OF THE DATA 

Of the five hundred questionnaires mailed to the 

National Academy members, twenty-six were returned unan-

swered becaused of the retirement from labor arbitration 

or the death of the arbitrator. Two hundred and seven 

usable questionnaires were returned. These responses 

represent a return of 43.7 per cent of those questionnaires 

mailed to active arbitrators. Because the sample is a 

large one drawn from a homogeneous universe, it should be 

a fairly accurate predictor of the normal procedures experi-

enced in the labor arbitrator hearing (1, p. 163). 

Demographic Data 

Arbitrators from 32 states responded, giving a wide 

geographical dispersion. Distribution of the number of 

responses from arbitrators in the most frequently repre-

sented states is as follows: New York (24), Michigan (20), 

California (19), Ohio (16), Illinois (13), Pennsylvania 

(13), and Texas (11). The number of responses from other 

states varied from one to ten. 

The respondents are a highly experienced group of 

labor arbitrators. Fifteen per cent (or 31) of them have 
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from 6 to 10 years of experience, and eighty five per cent 

(or 176) have more than 10 years of experience. 

Almost all of the respondents (194) are members of 

both the Federal Mediation and Conciliation Service and the 

American Arbitration Association panels. Seventy of the 

207 respondents (33.8 per cent) also serve on the National 

Mediation Board, which handles cases under the National 

Railway Labor Act. In addition, 113 (55 per cent) serve 

either as private arbitrators for various industries or on 

state boards of arbitration in states where these boards 

are established. 

Arbitrators who responded come primarily from experi-

ence backgrounds of law and higher education: 47 per cent 

have legal backgrounds, and 41 per cent have college teach-

ing experience. The remainder have backgrounds in government, 

unions, and management. 

The educational level of the respondents is high when 

compared with the general public. 4 8.8 per cent possess 

a legal degree (LLB or JD) and 28.6 per cent have earned 

doctorate degrees in fields other than the legal profession. 

The remainder hold either master's (10.5 per cent) or 

bachelor's degrees (10.6 per cent) while only three respon-

dents (1.4 per cent) do not hold formal degrees. The various 

degrees earned by the respondents cover a rather wide range; 

survey percentages are distributed among the following dis-

ciplines: law 57.1; industrial relations 9.4; management 
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3.4; general business 3.9; economics 17.2; political science 

3.4. 

Forty-five per cent of those responding are full-time 

arbitrators while 55 per cent act as arbitrators on a part-

time basis. It is apparent from the demographic data that 

they are well-educated and broadly experienced. It seems 

clear that the arbitration profession is not dominated by 

members of the legal profession as one might think; only 

about one half of the respondents have legal backgrounds. 

The diverse geographic distribution of the respondents sug-

gests that survey results may be representative of procedures 

used throughout the United States. 

Written Transcripts and Electronic Recordings 

The advantages and disadvantages of transcripts were 

discussed in Chapter II. When asked the question, "Do you 

electronically record your arbitration hearings?", 45.9 

per cent of the respondents stated that they do not record 

when a court reporter is present to produce a written trans-

cript. Only 3.4 per cent stated that they always record the 

hearing electronically and 12.2 per cent stated they record 

only with the permission of both parties. Thirty eight and 

five-tenths per cent stated that they never record hearings; 

several of these added that they do not believe in recording. 

These same respondents indicated that they felt adequate 

notes for rendering a fair decision could be taken by hand. 
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Of the 61.5 per cent who do record the hearing electroni-

cally, only 38.3 per cent stated that they notify the par-

ties of their intent to record in advance, while 61.7 per 

cent stated that they do not. 

When asked if they allowed either party to record the 

hearing electronically, 66.5 per cent of those responding 

stated that they do allow this practice while 33.5 per cent 

stated that they do not. Several of the arbitrators who do 

not allow either party to record stated that they might 

consider this action if the recording party furnished a copy 

to both the arbitrator and the opposing party. They empha-

sized that this requirement is for the protection of all 

parties concerned. 

The responses seem to indicate that many arbitrators 

(61.5 per cent) prefer to have either a written or an 

electronic transcript of the hearing. (See Appendix.) 

either of these transcripts would certainly allow the 

arbitrator to pay close attention to the demeanor of the 

witnesses and the interaction among the parties present. 

The taking of handwritten notes is time consuming and does 

cause the arbitrator to divide his attention between record-

ing duties and his other necessary functions during the 

proceedings. 

Submission Agreements 

Only 5.3 per cent of the responding arbitrators required 

signed submission agreements. Twenty one and eight-tenths 
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per cent stated that they do on some occasions. Several 

others qualified these answers by explaining that they 

require them when the answer to the issue may lead the 

arbitrator outside the explicit or implicit meanings of 

the contract language. Others who answered the question 

in this manner stated that they only required a signed 

submission agreement when the issue was very complex. Those 

not requiring a written submission agreement in any case 

amounted to 80.6 per cent (See Table I). 

TABLE I 

ARBITRATORS1 REQUIREMENTS OF WRITTEN AND VERBAL 
AGREEMENTS PRIOR TO THE HEARING—NUMBER 

AND PERCENT 

Responses 
Submission 
Agreements 

Verbal 
Agreements 

Number 
Responding Percent 

Number 
Responding Percent 

Yes 11 5.3 99 51.3 

No 166 80.6 52 26.9 

On Some 
Occasions 29 

i—1 • 

i—1 42 21.8 

Totals 206 100 193 100 

Of those arbitrators who do not require submission 

agreements, 51.3 per cent of them do require at least a 

verbal agreement on the issue prior to proceeding with the 
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case. Those not requiring a verbal agreement of the parties 

prior to proceeding with the case totaled 26.9 per cent. 

The ones stating that they do require verbal agreement of 

the parties on some occasions elaborated that such instances 

would be cases involving complex issues or cases that might 

lead the arbitrator to render a decision beyond the scope 

of the contract language. 

In cases in which the parties are in conflict on the 

actual wording of the issue or in which they cannot agree 

concerning the actual issue, it seems clear that most arbi-

trators will proceed with the case and assume the respon-

sibility of determining the issue. A rather high 78.2 per 

cent of the responding arbitrators stated that they would 

take this responsibility, proceed with the case, and state 

the issue in their decision. A low 2.9 per cent indicated 

that they would recess the hearing until the parties were 

in agreement on the issue, and only 18.2 per cent said that 

they would frame the issue prior to proceeding with the 

case. (See Appendix.) While the framing of the exact issue 

is of great importance, it may be assumed that the arbitra-

tor shows little or no reluctance to take the responsibility 

upon himself. The only apparent reluctance to proceed with-

out an exact issue is in the instance of very complex cases 

or when the arbitrator seems to think that deciding the 

issue may take him out of the bounds of the language of the 

agreement. 
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Exclusion of Witnesses 

As was discussed in Chapter II, the exclusion of 

witnesses may in some cases be advantageous to the pro-

ceedings. In some instances, it may be necessary to 

"invoke the rule" which allows witnesses to be present in 

the hearing room only when they are testifying. This pro-

cedure may be brought up by either party or by the arbitra-

tor . When the arbitrators were asked if they ascertained 

whether or not the parties wished to invoke the rule prior 

to proceeding with the testimony, only 19.5 per cent of 

them answered that they did make this determination prior 

to proceeding. The number who do not bring up the question 

amounted to 80.5 per cent. (See Appendix.) Arbitrators who 

do not ask prior to proceedings commented that they left it 

strictly up to the parties. If the parties wish to exclude 

witnesses from the room, they must request this action at 

the beginning of the hearing. 

Swearing of Witnesses 

When the question was proposed to the arbitrators con-

cerning the swearing of witnesses as a procedural matter, 

22 per cent stated that they always swear the witnesses. 

Fifteen and one-tenth per cent stated that they only swear 

the witnesses if requested to do so by both parties while 

58 per cent stated that they would swear the witnesses if 

only one party requested. Only 4.9 per cent used their own 
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discretion. (See Appendix.) Several arbitrators volunteered 

comments on these questions. The most common comments were 

that the swearing of witnesses assisted in maintaining a 

more formal atmosphere, and they felt that people testify-

ing under oath were more likely to tell the truth than those 

testifying in a less formal atmosphere without the oath being 

administered. 

When asked about the timing of the administration of 

the oath, arbitrators proposed several procedures. Thirty 

two per cent of the arbitrators stated that they swear all 

the witnesses at the beginning of the hearing. Forty four 

and seven-tenths per cent stated that they swear each wit-

ness just prior to his testimony; 23.3 per cent answered 

that they left the timing up to the parties. Several arbi-

trators commented that although the timing of the adminis-

tration of the oaths is not important, they feel the act of 

administering oaths is important to the psychological effect 

on the witnesses. 

Burden of Proof 

Burden of proof relates to those conditions discussed 

under this subject in Chapter II. When asked if the "moving 

party" must bear the burden of proof, 64.4 per cent responded 

that the answer to this question lies in the issue. In other 

words, there are certain issues that require the company to 

bear this burden while in other issues this burden falls upon 
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the union. Nineteen and five-tenths per cent stated that 

the moving party bears the burden of proof and 2 per cent 

stated that they did not. Fourteen and one-tenth per cent 

stated that they were not concerned with who bears the 

burden of proof. Several of those who were not concerned 

with the burden of proof stated that they felt this issue 

was unimportant and they merely heard all the testimony and 

made their decision without consideration of the proof issue. 

The 85.9 per cent who answered that they did consider the 

burden of proof demonstrated that they were not in agreement 

as to who bears this burden on specific sample issues as 

reflected in Table II. 

Among those arbitrators who do consider the burden of 

proof question, a majority expressed the opinion that in 

nearly every case the union bears the burden of proof. The 

two issues on which these arbitrators overwhelmingly agree 

that the company bears the burden are discharge and disci-

plinary actions. Several arbitrators commented that the 

union is considered the moving party in all cases except 

discharge and discipline and therefore should bear the bur-

den in all except these two issues. 

As was found in the Federal Rules of Evidence (3), the 

party who bears the burden of proof must proceed with its 

case first and, in order to proceed with the full hearing, 

must establish at least a prima facie case. This study 

reflected that this procedure is not always followed by 
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TABLE II 

TYPICAL ISSUES CONCERNING BURDEN OF PROOF 

Issue 

Burden of Proof 
Falls on: (% of 
those responding) 

Number 
Responding(N) 

Issue 

Company 
(%) 

Union 
(%) 

Discharge 100 0 192 
Other Disciplinary 
Actions 97.4 2.6 193 

Job Evaluation 25.6 74.4 180 
Work Assignment 15.1 84.9 179 
Job Classification 17.2 82.9 180 
Seniority 6.7 93.3 180 
Overtime 3.9 96.1 179 
Vacation and 
Vacation Pay 3.4 96.6 178 

Holidays and 
Holiday Pay 2.8 97 .2 178 

Scheduling of Work 12.2 87.8 180 
Reporting, Call-in 
and Call-back pay 5.6 94.4 179 

Group Insurance, 
Pension 10.8 89.2 176 

Scope of Agreement 6.5 93.5 170 
Working Conditions 

and Safety 5.6 94.4 177 
Severance Pay 6.7 93.3 179 
Discrimination 6.6 93.4 181 
Management Rights 44.3 55 .7 176 
Job Posting and 
Bidding 11.7 88.3 179 

Demotion 34.8 65.2 181 
Rate of Pay 8.4 91.6 179 

arbitrators. Fifty five and seven-tenths per cent of the 

arbitrators responding do generally follow this rule; 25.6 

per cent leave the decision concerning order of presentation 

up to the parties; 18.2 per cent direct one of the parties 
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to proceed first only when the parties cannot mutually 

agree; 1.5 per cent stated that they have the union proceed 

first in all cases. A majority of arbitrators do follow 

the rule of having the party who bears the burden of proof 

proceed first. 

Opening Statements 

Opening statements are usually brief summaries of the 

evidence to be presented by each party. Many arbitrators 

find that opening statements are useful in defining the 

issue. Of the arbitrators responding, 68.1 per cent stated 

that they suggest opening statements. Only 1.9 per cent 

do not suggest opening statements, and 30 per cent indicated 

that they left the decision up to the parties. 

Of those who upon occasion do suggest opening state-

ments, 67.7 per cent answered that they left the order of 

presentation of opening statements up to the parties while 

28 per cent answered that they would have both parties 

present their opening statements prior to the reception of 

any evidence. Only 4.3 per cent said that they have each 

party present their opening statement when it is their turn 

to proceed. 

Two hundred and seven arbitrators addressed the question 

concerning the suggestion of opening statements. One hundred 

and forty one stated that they do suggest opening statements. 

One hundred and eighty six answered the question concerning 
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the order of presentation of opening statements. This would 

seem to indicate that even if the particular arbitrator does 

not suggest opening statements, he does have a preference 

concerning the order of presentation of the opening state-

ments when he or the parties introduce the question. (See 

Appendix.) 

Arbitrability 

When asked if the arbitrator questioned the parties 

concerning substantive and procedural arbitrability before 

proceeding with the case, only 27.2 per cent stated that 

they brought up the question of substantive arbitrability 

and 30 per cent answered that they brought up the question 

of procedural arbitrability. A great majority, 72.8 per 

cent, do not bring up the question of substantive arbitra-

bility, and 69.6 per cent do not bring up the question of 

procedural arbitrability prior to proceeding with the case. 

This would indicate that a majority of arbitrators do not 

pose the question but leave it to the parties to bring the 

questions, if any, to his attention. (See Table III.) 

In disposing of the question of arbitrability, only 

10.2 per cent said that they hear arguments on the arbitra-

bility of the issue and issue a bench decision, if appro-

priate . Only 7.3 per cent answered that they hear only the 

arbitrability matter and issue a written decision on the 

arbitrability only prior to proceeding with the issue itself, 
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The other 82.4 per cent of the respondents answered that 

they would hear the arbitrability, proceed with the hearing 

on the merits of the case, and then render a decision on 

both issues if appropriate. 

TABLE III 

ANALYSIS OF ARBITRATORS' RAISING THE QUESTION 
OF ARBITRABILITY AT THE BEGINNING 

OF THE HEARING, SUBSTANTIVE 
AND PROCEDURAL 

Question 
of 

Substantive Procedural 

Arbitra-
bility Number of 

Respondents Percentage 
Number of 
Respondents Percentage 

Yes 56 27.2 62 30.4 

No 150 72.8 144 69.6 

Totals 206 100 206 100 

When the situation arises where only the arbitrability 

of the issue is heard, either at the discretion of the 

arbitrator or the request of the parties, only 12.1 per cent 

of the arbitrators responding answered that they issued the 

decision on the arbitrability of the matter and assumed no 

further jurisdiction of the case. A majority, 55.7 per cent, 

said that they issued the arbitrability decision and retained 

jurisdiction of the case only if requested to do so by the 

parties. The other 32.1 percent of the respondents stated 
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that they would issue the decision, retain juristiction, 

and set a hearing to decide on the merits of the case, if 

appropriate. Several of these indicated that they felt 

that once the case had been assigned to them, they were 

obligated to make any preliminary decisions and retain juris-

diction until the case was completed in its entirety. 

Depositions and Affidavits 

Only 13.6 per cent of the respondents answered that 

they give the same weight to depositions as they give to 

testimony taken at the hearing. Forty and eight-tenths per 

cent indicated that they did not allow equal credit to 

depositions while 45.6 per cent said that the weight they 

give to depositions depended on the reason for the non-

appearance of the witness. Several of these commented that, 

since arbitration is a private process, they were more 

likely to give full weight to the deposition of a witness 

who does not work for the company or is not a member of the 

union than one who is under the jurisdiction of the parties 

and could more easily be called as a witness. 

Concerning affidavits, 56.5 per cent indicated that 

they would allow them to be entered in evidence dependent 

upon the availability of the witness. Only 37.7 per cent 

unequivocally said that they would accept affidavits while 

only 5.8 per cent stated that they did not accept affidavits 

as evidence. Several of these arbitrators remarked that the 
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reason for their reluctance to accept affidavits was the 

fact than an affidavit could not be cross-examined and, on 

some occasions that the affidavit did not deal with the 

issue at hand. 

The arbitrators answering were divided on the weight 

given to affidavits in the event that they were accepted 

into evidence. Only 22.4 per cent stated that they would 

give the same weight as testimony received at the hearing 

while 44.7 per cent stated that they would give an affidavit 

about one-half the weight of testimony. The other 32.9 per 

cent answered that they would give an affidavit little or 

no weight. Several arbitrators remarked that it is almost 

impossible to quantify the weight of evidence except on a 

case by case basis. These stated that the answer to this 

question was based on their normal procedure, but they 

would vary the weight based on the particular case. 

Grievant's Right to Counsel 

When the question was proposed as to the grievant's 

right to counsel in addition to the union representative, 

the arbitrators responding were split. A majority, 55.4 per 

cent, said that they would allow the grievant's personal 

counsel to participate in the hearing while 44.6 per cent 

stated that they would not. Several arbitrators qualified 

their answers by stating that their decision would be based 

on the nature of the case. Others remarked that they would 
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allow the representative to remain present in the room with 

the understanding that he would participate only through 

union counsel and not be allowed to present evidence, bring 

witnesses, or examine any witnesses brought by the company 

and the union, and if the grievant thought he was not fairly 

represented by the union, he should take the matter up 

through other channels available to him. 

Selection and Examination of Witnesses 

Based on comments received from several of the respond-

ing arbitrators, it may be assumed that arbitrators do not 

adhere to strict rules in the acceptance of evidence. When 

asked if they restrict the testimony of witnesses only to 

the acts directly concerning the dispute and not general in 

nature, only 16 percent answered that they did set this 

restriction. Of the remainder, 20.4 per cent flatly stated 

no, and 63.6 per cent said it depended on the issue. (See 

Appendix.) 

When asked if they restrict the testimony of witnesses 

only to testimony concerning those incidents where the wit-

ness was present, 29.6 per cent answered yes and 70.4 per 

cent answered no. Several arbitrators commented that they 

do not think it is a good practice to put a great deal of 

restrictions on witnesses. If the testimony were being 

received before a jury, it would be more important to put 

restrictions on testimony. However, since the arbitrator 
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is more knowledgeable in the field of labor relations, he 

can certainly sift through the testimony and decide what 

is pertinent to the case. 

When asked if the arbitrator limits cross-examination 

only to those matters brought up in direct examination, only 

13.2 per cent answered in the affirmative. A majority, 60.5 

per cent, replied in the negative, and 26.3 per cent answered 

that they restrict the testimony only when an objection is 

raised. 

It is a common practice that the defendant be present 

in the courtroom before proceeding with the court case. The 

arbitrators were asked if they required the grievant to be 

present before proceeding with the case. Only 23.3 per cent 

of the respondents answered that they did require the griev-

ant 's presence. A majority, 52.9 per cent, said the require-

ment would depend on the reason for his absence, while 23.8 

per cent stated that they would not require his presence. 

Several arbitrators remarked that although they felt the 

grievant certainly had the right to be present, they did not 

require that he be there. They further stated that the 

parties to the hearing were the company and the union. There-

fore, it was not necessary that the grievant be required to 

attend the hearing in all cases. 

In cases where the arbitrator does require the grievant 

to be present, 8 2.6 per cent of the responding arbitrators 

said that they require the grievant to testify and submit to 
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cross-examination. Only 17.4 per cent said that they do not 

require the grievant to testify. 

Many of these same arbitrators, 78.6 per cent, also 

said that they allow the grievant to be called as an adverse 

witness. Only 21.4 per cent said that they do not allow it. 

Eighty seven and three-tenths per cent of these same arbitra-

tors said that they also allow advocates (attorneys or other-

wise) to be called as witnesses. Only 12.7 per cent stated 

that they do not allow advocates to testify. Several of 

those who do allow grievants and advocates to testify stated 

that they used the general rule that anyone who is present 

in the hearing room is subject to call as a witness. 

The arbitrators were also asked if they question wit-

nesses. One per cent of these stated that they did not 

because they do not feel it is appropriate. A majority, 56.5 

per cent, answered that they examine witnesses at their dis-

cretion. Firty two and five-tenths per cent said that they 

question witnesses for clarification purposes only. Con-

cerning rebuttal witnesses, 73.4 per cent of the respondents 

said that they do allow rebuttal witnesses to be called 

after the party has rested its case in chief. Only 0.5 per 

cent flatly stated that they do not allow rebuttal witnesses, 

and 1.5 per cent that they allow rebuttal witnesses upon 

agreement of the parties. The other 25.6 per cent said that 

they allow rebuttal witnesses depending on the reason for 

the witness and at the arbitrator's discretion. 



71 

Several arbitrators remarked that they felt the accep-

tance of testimony should be broad in scope with as little 

restriction as possible. Since the arbitrator is not 

required to adhere to strict procedural rules in most 

instances, the parties should be allowed a wide latitude 

in presenting their cases. The parties must live together 

after the hearing, and this is more likely to happen if all 

participants have been able to tell their story without 

undue restriction. 

Subpoenas 

When asked whether they issue subpoenas for records, 

a majority of the respondents, 69.1 per cent, said that 

they did upon request. Another 15.2 per cent said that 

they felt it was beyond their power, while the remaining 

15.7 per cent stated that they issue subpoenas only after 

hearing arguments and deciding that the evidence is rele-

vant. (See Table IV.) 

When the question was asked concerning the issue of 

subpoenas, 7 3.3 per cent said they issue subpoenas for 

witnesses while 15.5 per cent said that was beyond their 

authority. The remaining 11.2 per cent said that they issue 

subpoenas for witnesses only after hearing arguments and 

deciding that the testimony of the witness is relevant. A 

number of these responding arbitrators added that they issue 

subpoenas even in situations where the arbitrator has no 
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legal authority to do so. Several said they are obligated 

to attempt to obtain as much testimony and other evidence 

as possible which may be relevant to the case, even though 

the subpoena is not legally enforceable. They consider the 

refusal to honor a subpoena for records as an attempt to 

withhold evidence and the refusal of a witness to appear as 

contempt for the arbitration process. 

TABLE IV 

ARBITRATORS' DISPOSITION TOWARD THE ISSUANCE OF 
SUBPOENAS FOR RECORDS AS COMPARED TO THE 

ISSUANCE OF SUBPOENAS FOR WITNESSES 

Subpoenas 
for Records 

Subpoenas 
for Witnesses 

Responses 
Number 

of 
Respon-
dents Percent 

Number 
of 

Respon-
dents Percent 

Yes, if requested 141 69.1 151 73.3 

No, beyond my 
authority 31 15.2 32 15.5 

Only after hearing 
arguments concern-
ing relevancy 32 15.7 23 11.2 

Totals 204 100 206 100 

Rules of Evidence 

Rules of evidence are primarily rules of exclusion 

which must be followed by the American courts. Arbitrators 
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are not bound by these strict rules, as was previously dis-

cussed. However, questions were posed concerning the rules 

normally used by arbitrators in accepting and allowing 

objections to evidence. 

When records are introduced into evidence, only 8.9 per 

cent of the respondents said that they require the author of 

the records to be present or available for cross-examination. 

A majority, 54.7 per cent, said that they do not require the 

author to be present unless the question is raised by the 

opposing party. The remaining 36.5 per cent said that they 

do not require the author to be present. 

In cases where the opposing party does raise the ques-

tion of availability of the author, 42.4 per cent stated that 

they allow the record into evidence but give it less weight 

when the author is not available. Another 32.5 per cent 

said, that they allow time to obtain the author and then give 

the document full weight. Only 23.6 per cent said that they 

will not allow the evidence if the presenting party refuses 

to call the author. The remaining 1.6 per cent of the respon-

dents said that they will not allow the evidence unless the 

author was present. 

When exhibits are introduced into evidence, 99 per cent 

of these arbitrators said that they allow examination and 

possible objection by the opposing party prior to admission 

as evidence. Only 1 per cent does not allow this procedure. 
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Sixty six and seven-tenths per cent of these arbitra-

tors said that they do not require that exhibits concern 

only the acts under question in the case. The other 33.3 

per cent said that they allow only exhibits concerning the 

acts under question. 

When asked if they do allow exhibits of a general 

nature to be introduced, such as general works records in a 

disciplinary case, 9 2.1 per cent of the arbitrators stated 

that they allow these records while only 7.9 per cent do 

not. Several stated that they prefer to make decisions on 

admissibility of work records on a case by case basis. One 

arbitrator said that he felt work records are very important 

in discipline cases and that the good or bad previous work 

record should be considered in his award within the limita-

tions of the contract. 

When queried about the weight given to exhibits of a 

general nature, 36 per cent stated that they normally give 

the same weight to these exhibits as they do to evidence 

concerning the specific acts in question. Thirty seven and 

two-tenths per cent said that they give these exhibits 

about one-half the weight, and 26.8 per cent said that they 

gave little or no weight to this type of evidence. 

Apparently a majority of the arbitrators, 61.8 per 

cent, handle objections to the admissibility of evidence 

at the time the objection is made. Only 38.2 per cent 

answered that they note the objection, proceed with the 
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presentation of the evidence, and take the objection into 

consideration when writing their decisions. One arbitrator 

remarked that he felt it was important to rule on the admis-

sibility of the evidence at the hearing. He further stated 

that when an objection is merely noted, the objecting advo-

cate is not sure what weight will be given to the evidence 

presented and may be forced to pursue many avenues that are 

unimportant to the case. He felt that an arbitrator should 

rule on all objections at the time of the objection. 

Best Evidence Rule 

The rule of best evidence requires that the most reli-

able available proof of a fact must be produced (4, p. 45). 

When the arbitrators were asked if they adhered to the rule 

of best evidence, 34.8 per cent answered that they do, and 

9.3 per cent answered that they do not. A majority, 55.9 

per cent, answered that their adherence to the rule depends 

upon the reason why the best evidence is not produced. 

Several arbitrators added that they feel an exact copy is 

as good as the original document. They further stated that 

the original document should be available to the arbitrator 

for his examination, but many exhibits are company records 

that must be preserved and cannot be passed to the arbitra-

tor for his case file. 

Hearsay Evidence 

When the arbitrators were asked if they allowed hear-

say evidence, 85.6 per cent answered that they do, and 14.4 
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per cent said they do not. These same arbitrators were then 

asked what weight they give to hearsay evidence. Eighty and 

six-tenths per cent answered that they give very little 

weight to hearsay evidence. Two and eight-tenths per cent 

said that they give this type evidence no weight. Ten and 

six-tenths per cent stated that they give hearsay evidence a 

great deal of weight, and 6.1 per cent reiterated that they 

do not allow hearsay evidence. Several of the respondents 

added that although their answers reflect their normal pro-

cedure, there are cases where hearsay evidence is about all 

that is presented to the arbitrator. When this occurs, 

these arbitrators said that they are bound to give the hear-

say evidence more weight than they normally would. 

New Evidence 

When faced with the question concerning presentation 

of new evidence in the arbitration hearing that has not been 

presented during the grievance procedure, 72.1 per cent 

answered that they will accept it. Twenty four and five-

tenths per cent answered that they will not accept new 

evidence if the opposing party objects, and only 3.4 per 

cent stated that they do not accept new evidence at the 

arbitration hearing. 

These arbitrators were then asked what they do if they 

do allow new evidence to be presented at the hearing and 

the opposing party asks for a continuance to study the 
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evidence. Fourteen and eight-tenths per cent said that 

they automatically grant the continuance. Seventy six and 

four-tenths per cent said that they grant a continuance or 

recess based upon the magnitude of the new evidence. Another 

5.9 per cent said that they will not allow the new evidence. 

It is evident from these answers that arbitrators will gen-

erally accept new evidence. It is also apparent that the 

presentation of new evidence can easily lead to a continu-

ance of the hearing. Several arbitrators added that the 

claim of "surprise" by the opposing party should be carefully 

considered. If the "new" evidence was available to the pre-

senting party during the grievance procedure, it should not 

be allowed. If the evidence was discovered through more 

thorough investigation in preparation for the arbitration, 

then it probably should be given full consideration. However, 

the opposing party should be allowed ample time to study the 

new evidence and prepare a rebuttal. 

Precedents 

Use of precedents in the courts is a long-standing 

policy. A question was asked concerning the weight given 

to previous arbitration awards in deciding a case before the 

arbitrator. One per cent said that they do use them as pre-

cedent in their decisions. Twenty two and four-tenths per 

cent said that they use precedent cases only if the decision 

has been issued to the same parties under the same contract. 
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A majority, 70.7 per cent said that they use precedents as 

points and authorities and give previous awards some weight 

in their decisions. Only 5.9 per cent stated that they 

totally disregard previous decisions and feel that each case 

should stand on its merits. Several arbitrators added that 

the use of precedent in the arbitration process tends to 

compound past errors. These same arbitrators stated that 

the published awards of distinguished arbitrators should be 

given consideration. However, the facts vary in nearly every 

case, and the previous awards do not always give all the 

facts presented to the previous arbitrator, and certainly 

cannot always be related to the facts in the present case. 

Closing Arguments and Briefs 

Apparently pre-hearing briefs are in little demand by 

arbitrators. Only one per cent of the responding arbitra-

tors require them. Another 1.5 per cent said that they 

request them. An overwhelming majority, 97.6 per cent, 

merely stated that they will accept them if the parties wish 

to present them. One arbitrator pointed out that while he 

does not require them, they can be very helpful in more 

complex cases where there are several issues or the parties 

are in disagreement on the exact issue to be decided. 

Another arbitrator said that pre-hearing briefs are helpful 

only in cases where both parties are in total agreement on 

the issue. (See Table V.) 
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TABLE V 

ARBITRATORS' REQUIREMENTS CONCERNING 
PRE AND POST HEARING BRIEFS 

Pre-Hearing Briefs Post Hearing Briefs 

Responses Responses 

Number Number 
Responding Percent Responding Percent 

I request 
them 3 1.5 25 12.2 

I require 
them 2 1.0 1 .5 

Accept them 
if parties 
wish to 
present 
them 200 97.6 179 87 .3 

Totals 203 100 205 100 

Post hearing briefs apparently are somewhat more impor-

tant to the arbitrator. Twelve and two-tenths per cent of 

the respondents said that they suggest post hearing briefs. 

Only 0.5 per cent said that they require them. A large 

majority, 87.3 per cent, said that they accept post hearing 

briefs if the parties wish to present them. 

Apparently closing arguments are more important to these 

arbitrators. Sixty four and two-tenths per cent of those 

responding said that they suggest closing arguments while 

35.8 per cent said that they do not suggest closing arguments, 
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Arbitrator's Retention of Jurisdiction 

Many arbitrators have been requested by the parties to 

retain jurisdiction after the issuance of the award until 

all damage claims are settled. Numerous arbitrators have 

stated an express reservation of jurisdiction in rendering 

their awards to be used if the parties fail to agree upon 

the proper remedy for the contract violation (2, p. 215). 

A majority, 68.1 per cent, responded to the question of 

retention by saying that they retain jurisdiction only upon 

the request of the parties. Another 24.6 per cent said that 

they feel their jurisdiction ends when they issue their deci-

sion. The remaining 7.2 per cent said that they feel their 

jurisdiction ends only when the action set forth in their 

decision had been executed. It may be assumed that if the 

parties wish to have the arbitrator retain jurisdiction over 

a particular case, they should request him to do so before 

he issues his award. 

Other Procedures 

Three other questions were asked concerning procedures 

used by arbitrators. These questions concerned the estab-

lishment of who will receive copies of the award, if the 

arbitrator requests a copy of the contract in advance of the 

hearing, and the length of time the arbitrators who record 

the hearing electronically retain the tapes. Although these 

are thought to be minor points, they may be of some value to 

arbitrators and advocates. 
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Thirty five and four-tenths per cent of the respond-

ing arbitrators said that they establish who will receive 

copies of the award before the hearing. Thirty seven and 

four-tenths per cent stated that they send a copy to each 

principal only. The remaining 27.2 per cent said that they 

send only one copy to each party. 

Only 17.5 per cent of the arbitrators normally request 

a copy of the contract in advance of the hearing. A large 

majority, 82.5 per cent, do not request a copy prior to the 

hearing. Several responding arbitrators volunteered the 

information that a copy of the contract is normally intro-

duced as a joint exhibit by the parties prior to presenta-

tion of their cases. 

Most arbitrators, 64.2 per cent, do not have a set 

policy concerning the retention of recordings of the hear-

ing. Twelve and five-tenths per cent retain them for a 

period of six months. Fifteen and eight-tenths per cent 

destroy them immediately after issuing their decision. The 

remaining 7.5 per cent retain the recordings with their case 

files indefinitely. 
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CHAPTER IV 

CONCLUSIONS 

In this chapter conclusions are drawn from the data 

of the survey. The conclusions based on the responses of 

the arbitrators are summarized to reflect a number of 

normal arbitration hearing procedures. 

Written Transcripts and Electronic Recordings 

Based on the results of the study, it may be concluded 

that most arbitrators will record the hearing electronically 

unless a court reporter is present to produce a written 

transcript. Those arbitrators who do record their hearings 

will not necessarily notify the parties in advance. Most 

arbitrators will allow the parties to record the hearing. 

There is an indication that several arbitrators may request 

the recording party to furnish copies to the opposition and 

the arbitrator. The conclusion that electronic recording 

is a part of the arbitration process is relatively apparent. 

Written submission agreements are not an important part 

of the arbitration process. Only a small number of arbitra-

tors occasionally require that a submission agreement be 

presented to them prior to the hearing. A majority do 

require that the parties verbally agree on the issue before 

the arbitrator proceeds with the case. However, the study 
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reflects that, when the issue cannot be agreed upon by the 

parties, there is no reluctance on the part of the arbitra-

tor to frame the issue. If the parties wish to limit the 

arbitrator's decision to certain possible results more 

limiting than the contract language, they should present a 

clearly worded submission agreement to the arbitrator prior 

to the proceedings or at least, verbally agree on the exact 

issue they wish arbitrated prior to the hearing. 

Exclusion of Witnesses 

If either party wishes to "invoke the rule" of requir-

ing all witnesses out of the room, they must raise this 

question prior to the beginning of the hearing. A great 

majority of arbitrators do not bring up the question but 

leave it to the parties to make the request. If either 

party wishes to "invoke the rule," then it is their respon-

sibility to inform the arbitrator of this desire prior to 

the beginning of the hearing. 

Swearing of Witnesses 

Most arbitrators will swear in all witnesses either as 

a matter of practice or at the request of one or both of the 

parties. In some states this procedure is required by state 

statute; however, it is apparently a common practice of 

most arbitrators. 

When the arbitrator swears the witnesses does vary; 

some arbitrators swear them all at once at the beginning of 
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the hearing while others swear them just prior to the wit-

ness's testimony. There are a few arbitrators who leave 

this procedure up to the parties; however the most common 

practice is to swear the witnesses just prior to their 

testimony. 

Burden of Proof 

While there is a small minority of arbitrators who are 

not concerned with the burden of proof issue, a vast major-

ity do consider this as a definite part of the duties of 

the parties. The party who does bear the burden of proof 

must be prepared to establish a prima facie case. The 

burden of proof then naturally carries with it the burden 

of proceeding first in the presentation of evidence. The 

results of the survey also demonstrated that a vast majority 

of the arbitrators consider the union as the party who bears 

the burden of proof in all except discharge and discipline 

cases. The arbitrators almost totally agree that the company 

must bear the burden in discharge and discipline cases. (See 

Appendix.) However, it is clear that with these noted 

exceptions, the union must come to the hearing prepared to 

bear the burden of proof. This is further emphasized by the 

fact that a majority of the arbitrators have the party who 

bears the burden of proof proceed first in all cases. 
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Opening Statements 

A large majority of the arbitrators surveyed do suggest 

opening statements. Several of the respondents pointed out 

that these statements should contain the party's interpre-

tation of the exact issue and the methods by which the party 

will attempt to prove its case. A majority of these same 

arbitrators said that they would leave the order of presen-

tation of the opening statements up to the parties. Both 

parties may present their opening statements at the beginning 

of the hearing, or each party may present its opening state-

ment when it is its turn to proceed. It may be concluded 

that although these arbitrators do apparently place an 

emphasis on the importance of opening statements, they are 

not greatly concerned with the time of presentation of the 

opening statements. 

Arbitrability 

Apparently the majority of these arbitrators do not ask 

if there is a question of arbitrability prior to proceeding 

with the hearing. It may be concluded that, if there is a 

question of either substantive or procedural arbitrability, 

it is the responsibility of the parties to raise the issue 

prior to beginning the hearing. 

When the question of arbitrability is raised, a large 

majority of the arbitrators said that they would hear the 

arguments on arbitrability, proceed with the merits of the 
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case, and then render a decision on the arbitrability and 

the merits of the case, if it is found to be arbitrable. 

This procedure would certainly point up to the parties that 

they must come to the hearing prepared to present both the 

merits of the case and the merits of the arbitrability 

question in those matters where substantive or procedural 

arbitrability is an issue in the case. 

In those cases where arbitrators hear only the arbitra-

bility matter, a majority will not retain jurisdiction over 

the merit issue unless requested to do so by the parties. 

It is therefore readily apparent that in arbitrability cases, 

the parties should request that the arbitrator retain juris-

diction over the merits of the case if he does find the 

matter arbitrable. If they do not make this request, they 

must then go through the procedure of selecting another 

arbitrator to hear the merits of the case. 

Depositions and Affidavits 

Few arbitrators will give the same weight to depositions 

as they give to testimony taken at the hearing. (See Appendix.) 

A majority of the respondents either flatly stated that they 

would not give the same weight to depositions as to testimony 

given at the hearing or that they might give a deposition full 

weight depending on the reason for the non-appearance of the 

witness. Several of the arbitrators volunteered that they 

are more likely to give full weight to a deposition given by 
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a witness who is not an employee of the company or a member 

of the union than they would give to a deposition of some-

one who could reasonably be expected to attend the hearing. 

It may be concluded that if a party wishes full weight to 

be given to certain facts which could be presented by the 

witness, it should make every effort to have the witness 

present or at least have a good explanation for his absence. 

These same arbitrators were not as willing to accept 

affidavits into evidence. A majority stated that they would 

give the affidavit much less weight than testimony given at 

the hearing. (See appendix.) This evidence illustrates that 

the parties should make every possible effort to have their 

witnesses present at the hearing and rely on depositions and 

affidavits only when there is no possible chance for the 

witness to appear at the hearing. 

Grievant's Right to Counsel 

The respondents were almost evenly split in their answers 

to the grievant's right to have his own counsel participate 

in the hearing in addition to the union and company counsels. 

Several arbitrators remarked that, although they felt that the 

grievant had the right to bring his own counsel, they would 

not allow the grievant's counsel to examine witnesses or pre-

sent evidence except through the union attorney. One arbi-

trator remarked that this is a growing problem in the arbi-

tration process. He further stated that he had no answer to 
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the problem, but would certainly like to know what other 

arbitrators do. Several other arbitrators said that they 

would allow the grievant's counsel to participate fully 

in the hearing procedure. No conclusion can be drawn from 

these data other than that a small majority of the arbitra-

tors will allow the grievant's attorney to participate in 

the hearing. 

Selection and Examination of Witnesses 

Arbitrators do not adhere closely to rules of evidence. 

Several arbitrators said that they allow nearly all testi-

mony offered and later decide on the relevancy when they 

write their opinion. A majority of the respondents stated 

that they do not restirct the testimony of witnesses to the 

acts directly concerning the dispute but allowed testimony 

of a general nature. A large majority also stated that they 

do not restrict testimony to only those incidents where the 

witness was present. An overwhelming majority said that 

they do allow hearsay evidence; however, they also stated 

that they give little or no weight to hearsay evidence. A 

large majority will not restrict the testimony unless an 

objection is raised by the opposing party. Based on these 

data, it may be concluded that nearly all evidence presented 

by the parties will be accepted by the arbitrator unless the 

opposing party objects. Even in the face of an objection, 

the data show that the arbitrator is likely to accept the 
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testimony and later sift through and discard the irrelevant 

and immaterial testimony. 

It is also apparent that the arbitrator does not require 

the presence of the grievant before proceeding with the hear-

ing. The reason for the absence of the grievant, however, 

must be acceptable to the arbitrator. 

If the grievant does appear at the hearing, a majority 

of the arbitrators said that he will be required to testify 

and submit to cross-examination and can also be called as an 

adverse witness. In fact, a majority of the arbitrators 

said that they also allow advocates (attorneys or otherwise) 

to testify and offer evidence through testimony. Another 

practice of a majority of these arbitrators is to question 

witnesses at their own discretion. All but one per cent said 

that they question witnesses for clarification purposes. It 

is safe to conclude that any witness presented by the parties 

is likely to be questioned by the arbitrator. 

The arbitrators, by an overwhelming majority, also said 

that they allow rebuttal witnesses to be called after the 

party has closed its case-in-chief. These data show that 

99 per cent of the arbitrators allow rebuttal witnesses 

after the opposing party has concluded the presentation of 

its case-in-chief. (See Appendix). 

Strict rules of evidence are not followed by a majority 

of arbitrators. It may also be concluded that any person in 
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appearance at the hearing, with the exception of the arbi-

trator and the court reporter, may be called as a witness. 

Subpoenas 

A majority of the arbitrators said that they issue 

subpoenas for both witnesses and records if requested to 

do so by either party (Appendix). Some qualified their 

answers by stating that they will not issue the subpoena 

until they have heard arguments concerning the relevancy 

of the document or the testimony of the witness. Although 

the arbitrator may have no authority to issue subpoenas or 

enforcement powers in some states, the inference is that, 

if the opposing party will not present the subpoenaed docu-

ment or resists the appearance of a subpoenaed witness, the 

arbitrator will look upon this action as withholding of 

evidence. 

Rules of Evidence 

It is apparent that the adherence to the rule of best 

evidence is dependent upon the reason why the best evidence 

is not produced. A majority of the arbitrators stated that 

they adhere to the rule of best evidence based upon the 

reason why the best evidence was not produced. Several 

added that an exact copy of a document is admissible if the 

original document is available for examination by the arbi-

trator . 
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These same arbitrators, by a 99 per cent majority, 

said that they allow the examination of evidence by the 

opposing party and entertain objections prior to admitting 

evidence. This leads to the conclusion that all exhibits 

must withstand examination by the opposing party prior to 

admission as evidence. 

There is also an indication that, if an advocate wants 

full weight to be given to all documentary evidence, it is 

a good idea to have the author of record available for 

examination at the hearing. This inference is obtained 

from the answers given by the arbitrators concerning the 

availability of the author. The arbitrators' answers to 

these questions indicated that the arbitrators will not give 

full credit to the evidence unless the author is available 

for examination. 

A large majority of the respondents indicated that they 

do not limit the exhibits presented to those concerned 

directly with the acts under question in the case. A large 

majority, 92.1 per cent, stated that they allow exhibits of 

a general nature. However, a majority of the arbitrators 

said that they do not give the same weight to exhibits of a 

general nature as to exhibits concerning specifics. 

A majority of the arbitrators did indicate that, if an 

objection is raised as to the admissibility of evidence, 

they rule on this question immediately. This allows the 

parties immediate knowledge of the disposition of the evidence 
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and prevents the necessity of pursuing avenues that are 

unimportant to the arbitrator. 

Conclusions regarding evidentiary rules which may be 

drawn from the data include the following: (1) Arbitrators 

do not always adhere to the rule of best evidence; (2) 

Arbitrators will entertain objections to evidence; (3) 

Exhibits must withstand examination by the opposition; (4) 

In order to assure full weight be given to any documentary 

evidence, the advocate should have the author of record 

available for examination; (5) Exhibits of a general nature, 

such as work records, will be admitted but will not receive 

equal weight of exhibits concerning the specific acts in 

question; and (6) A majority of arbitrators will rule upon 

objections immediately. 

New Evidence 

A large majority of the arbitrators said that they 

allow new evidence which has not been brought out in the 

grievance procedure to be admitted at the arbitration hearing, 

Several arbitrators stated that the "new" evidence will not 

be allowed if investigation proves that the evidence was 

available during the grievance procedure and was withheld 

until the arbitration hearing. A majority of the arbitra-

tors also said that they allow a continuance or recess of 

the hearing, if this action is requested by the opposing 

party, to study the new evidence. The conclusion that may 



94 

be drawn from this evidence is that a party will be allowed 

to present new evidence at the arbitration hearing if it is 

truly new evidence. 

Precedents 

An overwhelming majority of the respondents stated that 

they do not use previous arbitration decisions as precedents. 

A large majority said that they use them merely as points and 

authorities. This leads to the conclusion that the parties 

should not depend on precedent cases to any large degree in 

the presentation of their cases. 

Closing Arguments and Briefs 

Apparently briefs are not extremely important to the 

arbitrators. The indication by a very large majority of 

the respondents is that they merely accept them if the 

parties wish to present them. This attitude is certainly 

in keeping with the principle that arbitrators are prone to 

accept any evidence or arguments that the parties wish to 

present. However, it indicates that arbitrators do not 

place a great deal of importance on the brief. 

The closing arguments apparently are much more impor-

tant to the arbitrator. A majority of the respondents said 

that they suggest closing arguments. The conclusion that 

may be drawn from the data is that the arbitrator places 

much more emphasis on closing arguments than on either pre-

hearing or post hearing briefs. 
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Arbitrator's Retention of Jurisdiction 

It is apparent from the data collected that arbitra-

tors consider their jurisdiction over a particular case to 

end with the issuance of the award. There is an indication 

that a majority of the arbitrators will retain jurisdiction 

over the case until the action set forth in the decision has 

been executed by the parties, if the parties request. This 

action reinforces the assumption that the procedures fol-

lowed by arbitrators depend to a degree on the wishes of the 

parties. However, the data collected in this study does 

indicate there are some procedures which could be called 

normal arbitration procedures. 

Summary 

From the conclusions which are discussed above, it is 

possible to derive a set of procedures which may be con-

sidered usual in the arbitration hearing. For convenience, 

these are summarized as follows. 

1. The hearing will be electronically recorded by the 

arbitrator unless a court reporter is provided. 

2. The parties may record the hearing if they wish. 

3. The parties may present pre-hearing briefs if they 

desire. 

4. The parties must make the arbitrator aware of any 

issue of arbitrability. He will not ask the question. 

5. When the question of arbitrability arises and the 

parties wish the arbitrator to retain jurisdiction over the 
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merits of the case, if appropriate, they should make this 

desire known to the arbitrator. 

6. When the question of arbitrability is presented, 

the parties should also be prepared to proceed with the 

merits of the case. 

7. Arbitrators will not normally require a submission 

agreement. 

8. If the parties do not prepare a submission agreement, 

they may be required to agree verbally on the issue prior to 

the hearing. 

9- If the parties do not agree on the issue, the arbi-

trator will frame the issue and state it in his written 

decision. 

10. If the grievant brings his own attorney, the arbi-

trator will allow him to participate in the hearing to some 

degree. 

11. If either party wishes to "invoke the rule," they 

must advise the arbitrator prior to the beginning of the 

hearing. 

12. If the parties wish to have the witnesses sworn, 

they must notify the arbitrator of their wishes. 

13. The company must bear the burden of proof in dis-

charge and discipline cases. There is a strong probability 

that the union will be required to bear the burden on all 

other issues. 
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14. The party who bears the burden of proof must 

normally proceed first. 

15• The parties should prepare adequate opening state-

ments. Each party will decide if it will present its open-

ing statement at the beginning of the hearing or when it is 

its turn to proceed. 

16. The parties should not rely on precedents too 

heavily. Most arbitrators consider previous cases as points 

and authorities only. 

17. There will not be a strict adherence to Federal 

Rules of Evidence. Most arbitrators allow a great latitude 

to the parties in the presentation of their evidence. 

18. When one of the parties raises an objection, it 

can expect the arbitrator to rule on the objection at that 

time. 

19. "New" evidence presented at the arbitration hear-

ing which was not presented during the grievance procedure 

and was available to the party at that time may be ruled 

inadmissible. 

20. New evidence presented at the arbitration hearing 

which was not available to the parties during the grievance 

procedure will probably be admitted. 

21. When a party introduces new evidence at the arbi-

tration hearing, there is a strong possibility that a con-

tinuance or recess will be granted if requested by the 

opposing party. 
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22. The parties will be allowed to present rebuttal 

witnesses. 

23. Depositions and affidavits will be given less 

weight than testimony taken at the hearing. 

24. A majority of arbitrators will issue subpoenas if 

requested. 

25. When records are introduced into evidence, an 

exact copy will usually be accepted. However, the original 

should be available for examination by the arbitrator. 

26. The arbitrator may proceed with the hearing even 

if the grievant is not present, depending upon the reason 

for his absence. 

27. Any person present in the hearing room except 

arbitrator and court reporter may be called by either party 

as a witness. 

28. A majority of arbitrators will examine witnesses, 

either at their discretion or for clarification purposes. 

29. The parties should be prepared to present closing 

arguments. Many arbitrators request them. 

30. Arbitrators will accept post hearing briefs. 

31. Most arbitrators feel that their jurisdiction over 

a case ends when they issue their decision unless the parties 

request the arbitrator to retain jurisdiction. 

Conclusion 

The above procedures are typical of the normal arbitra-

tion hearing according to the results of the survey. It is 
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readily apparent that some arbitrators vary these procedures. 

Some may be more strict in adherence to rules of evidence. 

Some will place more weight on briefs than others. It was 

not the purpose of this study to standardize arbitration 

hearing procedures. The purpose is to inform interested 

readers about a number of procedures that are used in the 

arbitration hearing and how a majority of arbitrators utilize 

these procedures. 



APPENDIX 

SUMMARY OF THE SURVEY QUESTIONNAIRE CONCERNING 

LABOR ARBITRATION HEARING PROCEDURES 

PERSONAL INFORMATION 

1. State in which you reside: 

Number 
Responding 

Arkansas 

Arizona 

California 

Connecticut 

District of 
Columbia 

Florida 

Georgia 

Hawaii 

Illinois 

Iowa 

Kentucky 

Louisiana 

Maryland 

Massachusett 

Michigan 

Missouri 

Mississippi 

New York 

New Jersey 

North Carolina 

North Dakota 

2 

4 

19 

4 

4 

4 

2 

1 

13 

3 

5 

3 

1 

8 

20 

10 

2 

24 

8 

3 

1 

Ohio 

Oklahoma 

Oregon 

Pennsylvania 

Rhode Island 

South Carolina 

Tennessee 

Texas 

Virginia 

Washington 

Wisconsin 

Number 
Responding 

16 

4 

2 

13 

1 

2 

3 

11 

6 

1 

3 

Canadian Provinces 

Ontario 2 

Nova Scotia 2 

Total 207 

100 
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2. I am a member of the following panels: 

Panels 

None 

FMCS only 

AAA only 

Other only 

FMCS and AAA 

FMCS, AAA and National Mediation 

FMCS, AAA, NAT. MED. and other 

FMCS, AAA, and other 

AAA and other 

Number 
Responding 

1 

1 

2 

4 

63 

27 

43 

61 

5 

Totals 207 

3. Number of years' experience in Labor Arbitration: 

Category 

Less than one year 

One year through five years 

Six years through ten years 

Eleven or more years 

4. Background: 

Type 

Attorney at Law 

Management Executive 

Union Executive 

College/University Professor 

Other (Government) 

Number 
Responding 

0 

0 

31 

176 

Totals 207 

Number 
Responding 

98 

8 

1 

85 

15 

.5 

.5 

1.0 

2 .0 

30.4 

13.0 

20.6 

29 .5 

2.5 

100' 

0 

0 

15 

85 

100% 

47. 3 

3.9 

.5 

41.1 

7.2 

Totals 207 100% 
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Level 
Number 

Responding % 

No Formal Degree 3 1.4 

Bachelor's Degree 22 •
 

o
 

1—1 

Master's Degree 22 10.6 

Doctorate Degree 59 28.6 

LLB/JD Degree 101 48.8 

Totals 207 100% 

6. Major Field of Highest Degree: 

Type 
Number 

Responding % 

Law 116 57.1 

Personnel/Industrial Relations 19 9.4 

Management 7 3.4 

General Business 8 3.9 

Economics 35 17.2 

Political Science 7 3.4 

Other (Industrial Psychology) 11 5.4 

Totals 203 100% 

7. I am a: 

Number 
Responding o. 

x> 

Full-time Arbitrator 92 44.5 

Part-time Arbitrator 115 55.5 

Totals 207 100% 
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13. Do you ask if there is a question of substantive 
arbitrability at the beginning of the hearing? 

Number 
Responding 

Y e s 56 27.2 

N o 150 72.8 

Totals 206 100% 

14. Do you ask if there is any question of procedural 
arbitrability at the beginning of the hearing? 

Y e s 62 30.4 

N o 144 69.6 

Totals 206 100% 

15. When the question of arbitrability arises do you: 

Hear arguments on arbitrability and 
issue a bench decision, if appro-
priate? 21 10.2 

Hear arguments on arbitrability 
and write a decision on the 
arbitrability only? 15 7.3 

Hear the arbitrability argument, 
proceed with the hearing of merits 
of the case, then render a decision 
on the arbitratily and merits of 
the case, if appropriate? 169 82.5 

Totals 205 100% 

16. If you hear only the arbitrability matter of the case, 
do you: 

Issue the decision on arbitra-
bility of the matter and 
relieve yourself from the 
case at that point? 17 12.1 
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19 

Number 
Responding 

Issue the decision on 
arbitrability and retain 
jurisdiction over the case, 
then set a hearing to 
decide on the merits of 
the case? 45 32.1 

Issue the decision on 
arbitrability and retain 
jurisdiction only if 
requested by both parties? 78 55.7 

Totals 140 99.9 

17. Do you require that a submission agreement establishing 
the issue be signed by both parties prior to the begin-
ning of the hearing? 

Yes 11 5.3 

No 166 80.6 

On some occasions 29 

i—1 • 

•—i 

Totals 206 100% 

18. If you do not require a submission agreement, do you 
suggest the parties verbally agree on the issue prior 
to the hearing? 

Yes 99 51.3 

No 52 26.9 

On some occasions 42 21.8 

Totals 193 100% 

When the parties cannot agree on the wording of the 
issue—do you: 

Normally frame the issue 
yourself before the pro-
ceeding with the hearing? 39 18.9% 
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22 

Number 
Responding 

Normally frame the issue 
yourself and state it in 
your written decision? 161 78.2 

Normally order a recess or 
continuance until the parties 
agree on the issue? 6 2.9 

Totals 206 100% 

20. Do you request a copy of the contract in advance of the 
hearing? 

Y e s 36 17.5 

N o 170 82.5 

Totals 206 100% 

21. If the grievant brings his own 
attorney (in addition to union 
representation) do you allow his 
attorney to participate in the 
hearing? 

Y e s 103 55.4 

N o 83 44.6 

Totals 186 100% 

Do you ask the parties if they wish to invoke the rule 
of requiring all witnesses out of the room except when 
they are testifying? 

Yes 40 19.5 

N o 165 80.5 

Totals 205 100% 
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23. 

24 

Do you swear in all witnesses? 

Always 

Only at the request of both 
parties 

If only one party requests it 

At your own discretion 

Number 
Responding 

45 

31 

119 

10 

Totals 205 

When you swear witnesses, do you normally swear 

All of them at the beginning 
of the hearing? 

Each witness just prior to 
his testimony? 

According to the desires of the 
parties? 

66 

92 

48 

22.0 

15.1 

58.0 

4.9 

100% 

32.0 

44.7 

23.3 

Totals 

25. Do you consider the "moving 
party" as the party who must 
bear the burden of proof? 

Yes 

No 

Depends on the issue 

I am not concerned with who 
bears the burden of proof 

206 100* 

40 

4 

132 

29 

19.5 

2 .0 

64.4 

14.1 

Totals 205 100% 
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26-45. In the following types of common issues, who do 
you consider bears the burden of proof? 

Burden of Proof 
Falls on: (% of 
those responding) 

Number 
Responding(N) 

Issue 
Company 

(%) 
Union 
(%) 

Discharge 100 0 192 

Other Disciplinary Actions 97.4 2.6 193 

Job Evaluation 25.6 74.4 180 

Work Assignment 15.1 84 .9 179 

Job Classification 17.2 82.8 180 

Seniority 6.7 93.3 180 

Overtime 3.9 96.1 179 

Vacation and Vacation Pay 3.4 96.6 178 

Holidays and Holiday Pay 2.8 97.2 178 

Scheduling of Work 12.2 87.8 180 

Reporting, Call-in, and 
Call-back Pay 5.6 94.4 179 

Group Insurance, Pension 10.8 89.2 176 

Scope of Agreement 6.5 93.5 170 

Working Conditions, Safety 5.6 94.4 177 

Severance Pay 6.7 93.3 179 

Discrimination 6.6 93.4 181 

Management Rights 44 .3 55.7 176 

Job Posting and Bidding 11.7 88.3 179 

Demotion 34.8 65.2 181 

Rate of Pay 8.4 91.6 179 



108 

Number 
Responding % 

46. In deciding which party will present 
their case first, do you: 

Leave the decision up to the 
parties unless they cannot reach 
an agreement? 52 25.6 

Direct one of the parties to 
proceed when they cannot 

mutually agree? 37 18.2 

Have the union proceed first 

in all cases? 1.5 

Have the party who bears the 
burden of proof proceed first? 113 55.7 

Totals 203 100% 

47. In the proceedings do you suggest opening 
statements? 

Yes 141 68.1 
No 4 1.9 
Leave it to the parties 62 30.0 

Totals 207 100% 

48. If you suggest opening statements, 
do you: 

Have both parties present their 
opening statements prior to 
either party presenting evidence? 52 28.0 

Have each party present their 
opening statements when it is 
their turn to proceed? 8 4.3 

Allow the parties to decide when 
they will present their opening 
statements? 126 67.7 

Totals 186 100% 
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Number 
Responding 

49. How much weight do you normally give 
to previous arbitrator's decisions 
regarding the issue at hand? 

Use them as precedent for your 
decision 2 1.0 

Use them as precedent only if they 
were issued to the same parties 
under the same contract 46 22.4 

Give them some weight in reach-
ing your decision (consider them 
as points and authorities) 145 70.7 

Disregard them: I believe the 
facts as presented in the par-
ticular case and the terms of 
the current agreement should be 
the total evidence considered 12 5.9 

Totals 205 100% 

50. Do you restrict the testimony of witnesses to only the 
acts directly concerning the dispute and not general 
in nature? 

Yes 33 16.0 
No 42 20.4 
Depends on the issue 131 63.6 

Totals 206 100% 

51. Do you restrict the testimony of witnesses only to 
testimony concerning those incidents where the witness 
was present? 

Yes 58 29.6 
No 138 70.4 

Totals 196 100% 

52. Do you allow hearsay evidence? 

Yes 173 85.6 
No 29 14.4 

Totals 202 100% 
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Number 
Responding % 

53. If you allow hearsay evidence, 
to this type of evidence? 

what weight do you give 

Very little 
None at all 
A great deal 
I don't allow hearsay evidence 

145 
5 
19 
11 

80.6 
2.8 

10.6 
6.1 

Totals 180 100% 

54. When an exhibit is proposed for 
allow examination and possible 
party prior to acceptance? 

introduction, do you 
objection by opposing 

Yes 
No 

203 
2 

99.0 
1.0 

Totals 205 100% 

55. Do you require that exhibits to 
only the acts under question in 

be introduced 
the case? 

concern 

Yes 65 33.3 
No 130 66.7 

Totals 195 100% 

56. Do you allow exhibits of a general nature to be intro-
duced into evidence such as general work records of an 
employee in a disciplinary case as opposed to specific 
exhibits concerning the particular act or acts in 
question? 

Yes 187 92.1 
No 16 7.9 

Totals 203 100% 

57. If you allow exhibits of general nature, what weight do 
you give them? 

Same weight as specifics 59 36.0 
About one-half the weight 
of specifics 61 37.2 

Little or no weight 44 26.8 

Totals 164 100% 
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Number 
Responding 

58. When an objection to the admissibility of the exhibits 
is raised by the opposing party do you: 

Immediately rule on the 
admissibility and allow 
or disallow the evidence? 126 61.8 

Note the objection and proceed 
with the presentation of the 
evidence and take the objection 
into consideration when you 
write your decision? 78 38.2 

Tables 204 100% 

59. Do you allow evidence to be 
presented in the arbitration 
hearing which was not presented 
during the grievance procedure? 

Yes 147 72.1 
No 7 3.4 
Not if the opposing partv 
objects bU 2 4 *5 

Totals 204 100% 

60. If you allow new evidence at the arbitration hearing and 
the opposing party asks for a continuance to study the 
evidence do you: 

Automatically grant the continuance? 30 14.8 

Grant a continuance or recess 
based on the magnitude of the new 

evidence? 155 76.4 

Proceed with the hearing? 12 5.9 

I do not allow new evidence to 
be presented? 6 3.0 

Totals 203 100% 
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Number 
Responding 

61. Do you allow rebuttal witnesses after a party has 
closed its case? 

63. 

64 

Yes 152 73.4 
No 1 .5 
Depending upon the reason for 

the rebuttal witness at my 
discretion 53 25.6 

Only upon agreement of the 
parties 1 .5 

Totals 207 100% 

Do you give the same weight to a desposition as you give 
to testimony taken at the hearing? 

Yes 28 13.6 
No 84 40.8 
Dependent on the reason for the 
non-appearance of the witness 94 45.6 

Totals 206 100% 

Do you allow affidavits to be entered into evidence? 

Yes 78 37.7 
No 12 5.8 
Depends on the availability 
of the witness 117 56.5 

Totals 207 100% 

If you do allow affidavits to be entered into evidence, 
what weight do you give them as compared to testimony 
at the hearing? 

The same 38 22.4 
About one-half 76 44.7 
Little or none 56 32.9 

Totals 170 100% 
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66. 

67 

68, 

113 

Number 
Respondent % 

If records are introduced into evidence, do you require 
the author to be present or available for cross-
examination? 

Yes 
No 
Only if question is raised 
by opposing party 

18 
74 

111 

8.9 
36.5 

54.7 

Totals 203 100% 

If the opposing party raises the 
of the author of record and the 
do you: 

question of 
author is not 

availability 
available 

Not allow the record into 
evidence? 

Allow the record into evidence 
but give it full weight? 

Allow time to obtain the author 
then give it full weight? 

Disallow the record only if 
the presenting party refuses 
to call the author? 

3 

81 

62 

45 

1.6 

42.4 

32.5 

23.6 

Totals 191 100% 

Do you issue subpoenas (subpoena 
if requested by one party? 

duces tecum) for records 

Yes, if requested 141 
No, that is beyond my authority 31 
Only after hearing arguments and 
deciding the record is relevant 23 

69.1 
15.7 

11.2 

Totals 204 100% 

Do you issue subpoenas for witnesses, if requested by 
one party? 

Yes, if requested 
No, that is beyond my authority 
Only after hearing arguments and 
deciding the testimony is 
relevant 

151 
32 

23 

73.3 
15.5 

11.2 

Totals 206 100% 
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69 

Number 
Responding 

Do you adhere to the rule of best evidence and weigh 
evidence accordingly? 

Yes 71 34.8 
No 19 9.3 
Dependent upon why the best 
evidence was not produced 114 55.9 

Totals 204 100% 

70. Do you limit cross-examination only to matters brought 
up in direct examination? 

Yes 27 13.2 
No 124 60.5 
Only when an objection is raised 54 26.3 

Totals 205 100% 

71. Do you require the grievant to be present before proceed-
ing with the hearing? 

Yes 48 23.3 
No 49 23.8 
Depends on the reason for his 
absence 109 52.9 

Totals 206 100% 

72. In cases where you require that the grievant be present, 
do you require that he testify and submit to cross-
examination? 

Yes 32 17.4 
No 152 82.6 

Totals 184 100% 

73. Do you allow the grievant to be called as an adverse 
witness? 

Yes 158 78.6 
No 43 21.4 

Totals 201 100% 
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Number 
Responding 

74. Do you allow advocates (attorneys or otherwise) to 
testify? 

Yes 178 87.3 
No 26 12.7 

Totals 204 100% 

75. Do you question witnesses? 

Yes, at my discretion 117 56.5 
No, I feel it is not appropriate 2 1.0 
Only for clarification purposes 88 42.5 

Totals 207 100% 

76. Do you suggest closing arguments? 

Yes 129 64.2 
No 72 35.8 

Totals 201 100% 

77. Do you suggest post-hearing briefs? 

I suggest them 25 12.2 
I require them 1 .5 
I accept them if parties wish 
to present them 179 87.3 

Totals 205 100% 

78. As an Arbitrator, I feel my jurisdiction over a partic-
ular case ends when: 

I issue my decision 51 24.6 
The action set forth in my 
decision is executed 15 7.2 

My decision is issued, unless 
the parties request that I 
retain jurisdiction 141 68.1 

Totals 207 100% 
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Number 
Responding 

79. If you record the hearing, when do you dispose of the 
tapes? 

Destroy them immediately after 
issuing my decision 19 15.8 

Retain them for a period of up 
to six months 15 12.5 

Retain them with my case file 
indefinitely 9 7.5 

Do not have a set policy for 
this 77 64.2 

Totals 120 100% 



BIBLIOGRAPHY 

Books 

Alevizos, John P., Marketing Research, Englewood Cliffs, 
Prentice Hall, Inc., 1965. 

Elkouri, Frank and Edna Asper Elkouri, How Arbitration 
Works, Washington, D.C., Bureau of National Affairs, 
3rd ed., 1974 . 

Fairweather, Owen, Practice and Procedure in Labor 
Arbitration, Washington, D.C., Bureau of National 
Affairs, 1973. 

Kagel, Sam, Anatomy of Labor Arbitration, Washington, D.C., 
Bureau of National Affairs, 1961. 

Keller, Frances, Arbitration in Action, New York, Harper 
and Brothers, 1941. 

Lapp, John A., Labor Arbitration Principles and Procedures, 
New York, National Foreman's Institute, 1946. 

Morris, Charles E., The Developing Labor Law, Washington, 
D.C., Bureau of National Affairs, 1971. 

Nolan, T. L., Problems of Proof in Arbitration, Washington, 
D.C., Bureau of National Affairs, 1967. 

Oran, Douglas, Law Dictionary for Non-Lawyers, St. Paul, 
Minnesota, West Publishing Company, 1974. 

Somers, Gerald G., Arbitration and Social Problems, 
Washington, D.C., Bureau of National Affairs, 1969. 

Trotta, Maurice, Arbitration of Labor-Management Disputes, 
New York, American Management Association, 1974. 

Updegraff, Clarence M., Arbitration and Labor Relations, 
3rd ed., Washington, D.C., Bureau of National Affairs, 
1972. 

Updegraff, Clarence M. and Whitley P. McCoy, Arbitration 
of Labor Disputes, Washington, D.C., Bureau of 
National Affairs, 1947. 

117 



118 

Wirtz, Willard, The Arbitrator and the Parties, Washington, 
D. C., Bureau of National Affairs, 1958. 

Articles 

Aaron, Bemjamin, "Some Procedural Problems in Arbitration," 
Vanderbildt Law Review, 10 (October, 1957), 733-742. 

Davey, Harold, "The Arbitrator Speaks on Discharge and 
Discipline," Arbitration Journal, 17, No. 1 (January, 
1962), 97-102. 

Gullet, Ray C., "Legal Intervention in Labor Arbitration," 
Personnel Journal (August, 1978), pp. 434-438. 

Hill, Marvin, Jr., "The Effects of Non-Deference on the 
Arbitral Institution: An Alternative Theory," Labor 
Law Journal (April, 1977), pp. 232-239. 

"Labor Arbitration Cases," News and Views, No. 1 (January-
February, 1976), p. 4. 

Merrill, Maurice H., "A Labor Arbitrator Views His Work," 
Vanderbildt Law Review, 10 (October, 1957), 789-795. 

Oliver, E. L., "The Arbitration of Labor Disputes," 
University of Pennsylvania Law Review, 83 (Spring, 
1934), 206-225. 

Ross, Arthus, "The Well-Aged Arbitration Case," Industrial 
and Labor Relations Review, 11 (July, 1958), 262-267. 

Publications of Learned Organizations 

Asken, George, Some Legal and Practical Problems of Labor 
Legislation, Proceedings of New York University 
Twenty-Second Annual Conference on Labor, New York, 
New York University, 1972. 

Code of Ethics and Procedural Standards for Labor-Management 
Arbitration, 15 LA 961, 1950. 

Code of Professional Responsibility for Arbitrators of Labor-
Management Disputes, New York, American Arbitration 
Association, 1974. 

Cox, Archibald, "The Place of Law in Arbitration," The 
Profession of Labor Arbitration. Meetings 1-7 of the 
National Academy of Arbitrators, Washington, D.C., 
Bureau of National Affairs, 1957. 



119 

Larson, Lennart V., "Labor Arbitration: The Utility of 
Rules of Evidence," Essays in the Law of Evidence, 
Dallas, Southern Methodist University School of 
Law, 1974. 

Public Documents 

Babcock and Wilcox Co., 72-1 ARB 8367 (1972). 

Bethlehem Steel Co., 18 LA 366 (1951). 

Central Greyhound Lines, 46 LA 1078 (1966) . 

Chesapeake and Potomoc Telephone Co., 21 LA 367 (1953). 

Douglas Aircraft Company, 28 LA 198 (1957) . 

Eagle Rubber Company, 35 LA 265 (1960). 

Federal Mediation and Conciliation Service, Thirty First 
Annual Report, Washington, D.C., Government Printing 
Office, 1979. 

Federal Rules of Evidence, Washington, D.C., Government 
Printing Office, 28 USC, 1926 (et seq.), 1978. 

Gates v. Arizona Brewing Co., 95 p., 2d 49, 50, Arizona 
Supreme Court, 19 39). 

Harvey Aluminum Incorporated v. United Steelworkers, 232 F, 
supp. 488, 64 LRRM 2660 (1967). 

1AM Local Lodge 1746 v. United Aircraft Corporation, 329 F, 
supp. 283 (1971). 

Ice Cream Drivers and Employees, Local 7 57 v. Borden Inc., 
329 F., 2d 41 (2d cir.) (1970). 

Inland Container Corporation, 28 LA 225 (1957). 

International Smelting and Refining Co., 45 LA 885 (1955). 

Jaegar Machine Co., 55 LA 850 (1970). 

Keppler v. Nessler, 232 N.Y.S., 225, Div. 99 (1928). 

Kraft Foods Company, 15 LA 336 (1950). 

NLRB V. Honolulu Star-Bulletin, 123 NLRB 395 (1959). 



120 

Newark Sterotypers Union No. 18 v. Newark Morning Ledger 
Co., 397 F 2d., 594, 2"03 US 054 (1968). 

Spielberg Manufacturing Company, 112 NLRB 1080 (1955). 

Tectum Corporation, 37 LA 807 (1969). 

Textile Workers v. Lincoln Mills, 353, US 448; 40 LRRM 2113 
(1957). 

Uniform Arbitration Act, 27 LA 909 (1954) . 

United States Arbitration Act, 9 USC (1970). 

United States v. Curtis, 107 US 671, 2 a. ct. 507 27 L. ed., 
534 (1883). 

Western Oil Fields Inc. v. Rathburn, 250, F. 2d, 69, 71, 
10th circuit (1958). 


